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MEDICAL MALPRACTICE LIABILITY

FRIDAY, OCTOBER 18, 1991

U.S. SENATE,
SuBcOMMITTEE ON MEDICARE AND LONG-TERM CARE,
CoMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 9:42 a.m,, in
room SD-215, Dirksen Senate Office Building, Hon. John D. Rocke-
feller IV (chairman of the subcommittee) presiding.

Also present: Senators Baucus, Daschle, and Durenberger.

[The press release announcing the hearing follows:]

[Press Release No. H-46, Oct. 11, 1991)

SuBcoMMITTEE TO EXAMINE MEDICAL MALPRACTICE Li1ABILITY; ROCKEFELLER CITES
CosTtLY IMPACT ON NATION'S HEALTH CARE CoSTS

WasHINGTON, DC—Senator John D. Rockefeller IV, Chairman of the Finance Sub-
committee on Medicare and Long-Term Care, Friday announced a Subcommittee

hearing on medical malpractice liability issues.
The hearing will be at 10 a.m., Friday, October 18, 1991 in Room SD-215 of the

Dirksen Senate Office Building.
Rockefeller (D., West Virginia) said the purpose of the hearing is to gather infor-
mation about malpractice liability, rather than to discuss particular bills or propos-

als. The Subcommittee expects to examine specific proposals later.
“I am holding this hearing so that members of the Finance Committee can learn

more about this extremely complex issue in order to help us figure out a way to
integrate liability reform into comprehensive reform of our health care system,”

Rockefeller said.
“Currently it takes years to settle malpractice cases, and then only 22 cents of

every dollar awarded even gets to those who were harmed. Some have estimated
that defensive medicine adds about $16-$20 billion annually to this country’s health
care tab. Disaffected physicians are leaving practice, creating real access problems
across the country,” Rockefeller said.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER 1V, A U.S.
SENATOR FROM WEST VIRGINIA, CHAIRMAN OF THE SUBCOM-
MITTEE
Senator ROCKEFELLER. I want to apologize to my friend from Min-

nesota as well as my friend from New Mexico. I had this down as a

10:00 hearing and clearly arrived early. And as a courtesy to our
first witness I would wonder if my friend from Minnesota and I

might hold off our opening comments.
[The prepared statement of Senator Rockefeller appears in the

appendix.]
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STATEMENT OF HON. PETE V. DOMENICI, A U.S. SENATOR FROM
NEW MEXICO

Senator DoMEeNIcl. Thank you very much, Mr. Chairman. Be-
cause of that I will certainly try to be very brief. There are a lot of
witnesses waiting for you here today. Pursuant to your instructions
I submitted some rather detailed remarks and 1 have outlined
them for myself. I would ask that the detailed remarks be made a
part of the record.

Senator ROCKEFELLER. It will be done.

[The prepared statement appears in the appendix.]

Senator DoMENICI. I want to thank you, Mr. Chairman, and Sen-
ator Durenberger today for the leadership that you are showing by
calling this important hearing. From what I can see, one of the big
responsibilities we have with reference to the delivery of health
care in this country is to try to control health care costs.

Frankly, we have tried all kinds of things related to our pro-
rams, the programs we have something to do with, but I think we
orgot to do one thing. That is if we are going to control health
care costs or at least be able to say we have done all we can, and
we all know what a big price our country is paying for exorbitant
health costs, I can report now that we used to use 11.9 percent of
gross national product. I have more current numbers than that and
it is already up to 12.3 percent. For those who were saying 12 per-
cent wondering when it would get there, they did not have to wait
very long. It is 12.3 percent of our gross national product now.

Just to put it into comparison in 1965 it was 5.9 percent of our
GNP, dramatic. In 1989 we devoted over twice as much of our pro-
ductive capacity to health care costs than the United Kingdom; 75
perceat more than Japan; 40 percent more than what was West
Germany. I do not know what it will be now, but then West Ger-
mandy. And 35 percent more than Canada.

I do not have to relate those numbers to everyday economics. If
one is interested in giving a real comparison that addresses com-
petitiveness then just ask experts to relate that to the production
of an automobile and ask how much health costs are in a Ford
coming off the assembly line and how much its counterpart in
Japan. When you do that you will find that it is about a little over
two to one. So if it is $350 in Japan it is over $750 in the United
States per automobile.

So I choose to talk about a lottery that is going on which I think
is doing no good to anyone other t{an to make money for certain
plaintiffs and even there they are getting the short end of the
stick. The money is going to al%, the professionals involved in seeing
to it that malpractice awards are rendered and collected on.

Our medical malpractice system as I see it is a large part of the
health care system. Frankly, Senator, as I am sure there will be
people to tell you, it is needed to kee;{vthe doctors on the straight
and narrow. Absolute, utter baloney. We ought to set in motion a
system that is more apt to keep the doctors in line. This malprac-
tice system does not do that.

You can read the Harvard studies and you will note that very
few malpractice cases are being filed. The average kind of case is
not being filed and of the cases collected upon many, many of them
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are not ceses of negligence, but rather adverse events which cause
a jury to be stimulated enough to say well we ought to give them
an award.

So I call it a lottery. Very few hit the jackpot of big jury awards.
Usually those with extremely competent lawyers or tgose who
have suffered sensational injuries that draw sympathy from juries.
I am not sure, I did not look at your witness list, but I think there
is a chance before you finish today you will hear from some of
those, some of those jackpot lawyers or those who represent them
in the name of the consumer, That is not in the name of the con-
sumer; it is in the name of the lawyers and the professionals that
are collecting on the awards.

Frankly, Mr. Chairman, they cannot even convince the average
folks of their lottery’s good qualities. Just speak to any crowd of
Americans and raise the issue of malpractice and medical malprac-
tice liability and you will first get a kind of a hum. Then when you
tell them it is robbing the American people they will cheer because
they know it is not good for them. If it is not good for them, who is
it good for?

o often someone can hit that jackpot and get a big jury award,
even if the injuries that they are paying on are due to what I call
an adverse event and not a physician’s negligence. Malformed
baby, that is the kind of adverse event that sometimes is negli-

ence, most times not. But how can a jury fail to award something
or the tremendous cost and care and] suffering of a baby that is
born malformed?

In response, physicians and other health care practice people and
professionals are practicing defensive medicine. Now even if they
do not know it will not benefit the patient they still do it because
they want to create the perception, in case there are injuries, that
they have provided the very best of care, or as I put it the type of
care that defensive medicine is requiring.

They order unnecessary diagnostic tests, procedures that are un-
necessary because they believe it is expected of them by the court
system. And the court system is not the cure system; it is just what
we call it, the court system. This unnecessary defensive medicine
as well as extremely high medical malpractice insurance costs add
billions of dollars to our health care bills every year with little or
no additional benefit in terms of quality of health care.

You are aware that the recent Harvard study has documented,
that there are tremendous inequities in the current malpractice
system. It is stated in that study that 80 percent of the suits that
are filed have no evidence of negligent care. But 97 percent of the
persons injured due to negligent medical care never get compensat-
ed through the current litigation system.

Frankly, Mr. Chairman, that set of facts in and of itself is an in-
dictment of the system and is sufficient to reform it and change it
dramatically. Ninety-seven percent of the persons injured never get
compensation and tzey will not under this system because they are
average kind of cases. They are not the cases that are going to
brin%1 millions so nobody brings them. They are the cases that are
worth a couple of hundred thousand or 50 thousand. Nobody is
bringing them. The lawyers do not want them; they want the big

jackpot lottery ones.
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Now one might say to those who take the position that this
system keeps the doctors honest, I submit that if you do a malprac-
tice reform bill that is really meaningful, you can obviously help
with the issue of incompetent doctors by seeing to it that as a con-
dition of this legislation that the States set in motion a much more
onerous and enforceable medical malpractice for the doctors them-
selves as to the practice of their healing arts.

That could be done as part and parcel of it and you do not have
to listen to people who say you have to leave this in place or that
doctors will not behave. You can force behavior changes by making
the rules more enforceable out there in the market place. Because
incidentally one of the biggest reasons the rule against doctors is
not applied is courts again. It is doctors using the courts not tn let

roft:ess(iional malpractice be enforced against them. That ought to

e fixed.

So from what I can tell, in 1980 the number of malpractice law-
suits per 100 physicians more than doubled from 3.2 to 7.4; 40 per-
cent of all physicians can expect to be sued at some point in their
careers; and 80 percent of all obstetricians will have a claim filed
against them.

If the lawsuits under the current system have doubled I submit
with the new influx of attorneys I do not see how it can help but
double again to the detriment of many and to the profit of few.

The lottery system is very inefficient. You have said, Mr. Chair-
man, that only 22 percent of the malpractice insurance premiums
actually reach injured patients; that 78 percent pays for lawyers
and other administrative costs, another way of looking at whether
the system works or not.

I am goinf to cite two quick stories and try to move on. In 1986 a
medical malpractice suit in the City of Philadelphia. A woman al-
leged that a dye injected for a CAT scan triggered an allergic reac-
tion and severe headaches. She claimed that the headaches im-
paired her job skills as a psychic with the power to read auras and
conducts seances and predict the future. The jury deliberated 45
minutes and awarded her $1 million.

In March 1990, a trial in Florida, experts testified before a jury
that a retired police officer suffered loss of memory, sight, deafness,
loss of his left leg and arm due to negligence during back surgery,
award $2.5 million. One year later he was seen boarding his brand
new 46-foot yacht, driving to his home in the Florida Keys and car-
rying luggage up the stairs.

So it is no wonder that malpractice insurance premiums have
gone through the roof. In the 1980’s the malpractice premium in-
creased at an average annual rate of 15.1 percent, outpacing the
average rate of inflation in the overall system.

Obstetricians in the State of Florida, Mr. Chairman, we under-
stand pay $150,000 in malpractice insurance premiums. In Michi-
gan they pay $134,000 a year. These enormous premiums are

assed on to the mothers who get prenatal care and delivery care
if, in fact, obstetricians stay in their part of our respective States
and continue to practice obstetrics.

You know that a number of obstetricians, especially in rural
areas, are leaving the practice. It fell by 20 percent in 5 years be-
cause of the high cost of practice or concerns about being sued.
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Now I just want to close with two remarks. One, I am sure for
those who want to perpetuate the past they are going to tell this
committee that it is the insurance company’s fault. They are not
doing right by the malpractice insurance. The premiums are too
high. Well, Mr, Chairman, that may very well be the case. But
really I do not think this panel of intelligent Senators is going to
be mislead into thinking that if we just adjusted the malpractice
insurance premiums we would solve this problem. It is a very, very
interesting diversion from the real problem but does not make any
sense.

Now why should the Federal Government get involved? I will

ive you my version. In 1992 the Federal Government will spend
%216 billion directly in health programs, about 30 percent of the
health spending, Moreover, the Federal tax subsidy for employer-
provided health insurance will finance another $185 billion in
health care, a total annual budget cost of $65 billion.

So for anyone who wonders whether we should have an interest
in solving the nation’s malpractice problems I think that ought to
be sufficient. I also want to suggest that there are some proposals
around to solve this problem piece meal, one State at a time. I
submit to you that if you do it that way and if that is the way you
end up passing the law around here what you will do is delay for
many, many years the efficacy of such changes.

Doctors and the delivery system will not change just because li-
ability is changed in their immediate area. It will have to be
changed nationally in order to affect a change in the health and
delivery of defensive medicine. It is just obvious. There will be a
gravitation to the standard that defensive medicine pushes them,
even if it does not apply to them, unless and until we do something
nationally.

So you might ask, even though you are conducting hearings on
this issue separately, should we proceed with comprehensive medi-
cal malpractice reform before we pass new medical delivery system
reforms? I only tell you that unless there is some political reason
to tie the two together, and I do not really understand that, I mean
I do not think that is the case, then I think you ought to proceed to
address the most significant pervasive issue, and that is rising
health care costs. And you ought to address it by reforming the
medical malpractice system as soon as you can and the rest of the
system can come along in terms of the reforms that you and others
have in mind.

I would just close by saying I have an approach to how we should
do it, but that is not the purpose of this hearing. I have obviously
attached my approach to the record here today and the committee
by referral has my bill before it.

But I suggest that if we are going to do it, we ought to reform it
in a wholesale manner. I submit that we ought to take it out of the
courts and away from the juries and put in binding arbitration
across this land, with some caps on it and then adopt a system that
forces the profession, the medical profession, to police itself better
and give them more authority, either through our laws or chal-
lenge our States to do it so there will be policing rather than eva-
sion by the doctors themselves as to their professional activities.
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I would be pleased to answer any questions that you might have.
Thank you very much for listening to me. I am willing to do what I
can to be helpful, Mr, Chairman.

Thank yoa, Senator Durenberger.

Senator ROCKEFELLER. Thank you, Senator Domenici, very, very
much. I have two questions, actually.

One is on page 4 of your testimony. I am having trouble with my
math. In the second to bottom paragraph you say that in 1992 the
%overnment will spend $216 billion and then you say, moreover,

ederal tax subsidies by employer-provided health insurance total
$65 billion annual.

Now my understanding is that Medicare is about, let’s say rough
numbers, $120 billion; Medicaid is about $50 billion, rogably a
little bit over that. Then I am having trouble with your $65 billion.
Of course, that is revenue foregone. Do you have sort of a break-
down, other than Medicare and Medicaid of the $216 billion? Is
there something?

Senator DoMENIcI. Yes. CBO gave us this. I assume that if your
two numbers are correct, then you would have to add a couple of
other things. VA hospitals, Indian health, public health service,
and the like, and you will get up to the number of $216 billion
without the loss revenues because we permitted the deduction.

Senator ROCKEFELLER. Which we do not add on because that is
foregone in this calculation?

Senator DoMENIcI. That is correct. That is on top of, in addition

to.
Senator RocKEFELLER. Right. Okay, I thank you for that.
Secondly, just an observation. You said two things. At one point
you are saying we really ought to get right at cost containment and
the best way to do that is to go after malpractice reform, tort
reform; and then I thought you said in order to really go at this,
tort reform is not the whole answer, we have to take a comprehen-
sive approach.

I want to know a little bit more how you feel about that within
this context. Quite and totally separately motivated from another
competitiveness point of view, I have been pursuing product liabil-
ity for a number of years. It is my observation that if one takes out
some of the particularly emotional things—there are 66 lawyers in
the Senate out of 100 and we have to deal with that fact. It we go
about lawyer bashing in phraseology or in legislation I think we
get in trouble fairly quickly. So things like caps on punitive dam-
ages and liability is something I convinced Senator Kasten to drop
from the bill and a series of other things which he would have
liked to have done but which seemed to me to present a more mod-
erate bill if we did not do that.

We have been able to pass that bill out of the Commerce Com-
mittee 13 to 7. Within the context of the 66 lawyers, and within the
context of this highly emotional subject, where if you are for tort
r}elfoxr;m then you are viewed as anti-patient. Could you respond to
that! !

Senator DoMENIcI. Well let me make one observation about that.
First of all, are you a lawyer, Mr. Chairman?

Senator ROCKEFELLER. I am not.

Senator DoMENIcI. Senator Durenberger?



Senator DURENBERGER. Yes.
Senator DoMENICI. Senator Baucus?

Senator Baucus. Yes.
Senator DoMENIcI. Well, I am, too. And I have three of my eight

children that are lawyers. One will be shortly. He is at Stanford so
it will be another 3 months or 4. But, frankly, I bash lawyers all
the time and tell my own children that we surely do not want any-
grflcl)re. I am doing my very best to talk them out of it. I do not know
if I can.

We are going to have so many lawyers. Let me tell you, we al-
ready have this occurring. The fastest growing tort in the courts is
now lawyer suing lawyer for lawyer malpractice. Can you believe
it? You know, we were filled up with suing doctors. Now we are
suing each other. Maybe the end product will be less lawyers when
we are through with all this. I do not know.

But in any event, I do not agree with your premise that in the
Senate a bill which seems to address the inefficiency and enormous
costs of litigation versus the benefit, I do not think that will be con-
strued to be lawyer bashing. But you will have lawyers who are
practicing law who are making the money who will think it is
more than lawyer bashing. You can count on that.

For those who are in that position, they like it just like it is. So,
frankly, I believe that we ought to take it one at a time. I, frankly,
do not know of anyone who has looked at this profession and this
delivery system that thinks the approach of torts in the courts as it
has evolved in American juris prudence over the last 100 years is
really very good.

Now maybe you will get some witnesses here today. But I would
suggest that when you are finished talking about their selfish in-
terest it will really come out that they like it because it is good for
them. That is not our concern. This is too big a problem.

So I think you ought to go where you can and that is reform the
malpractice system. As to the rest of the inflationary spiral in
health care costs, let me tell you, I have tried as hard as any of you
to get to some three or four things that I think we ought to do and
it is just tough. This at least will bring some part of it under con-
trol. Blut I do not know how we are going to get the rest of it under
control.

I have not yet made up my mind. I have tried some things and I
am working on them like many of you, but I do not know how to
get the spiraling costs out of health care costs.

Senator RockEreLLER. Thank you, Senator.

Senator Durenberger?

Senator DURENBERGER. Mr. Chairman, let me just say to you that
while in your capacity both as Chairman of the Subcommittee and
as Chairman of the Pepper Commission and along with some of the
rest of our colleagues in this committee we are trying to get out of
a bipartisan, nonpartisan comprehensive universal access bill.

We Republicans were trying to see where we had common
ground to stand with all of you. We found there are many areas
where we stood on the same ground; and many areas where we
thought maybe an incremental approach was preferable to a com-

prehensive approach.
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But one of the things that some of us learned during the process
of weekly meetings, we got together at breakfast every Thursday
morning, is how strongly many of us who were lawyers in this
system felt. Not that there is no place in America for lawyers.

Senator DomEeNIct. Oh, no.

Senator DURENBERGER. Not that there is no place in this country
for the kind of resolution system off of which many of us may be
living for some period of time, but the more we knew and the more
we learned about health care and medicine and medical practice in
America, the more we were driven to say that the only way you
can guarantee that the negligence that does occur in medical prac-
tice in hospitals and doctors’ offices in America, the only way you
are going to make sure that people are adequately compensated for
the shortcomings in the system, is to get it out of the courts and
get it into another process.

I do not know anybody who feels it more strongly than our col-
league from New Mexico. Pete, while you were speaking I was
glancing over the—because this is sort of a new field for me—testi-
mony of the witness from Public Citizen. And the point that seems
to be made by their Association is that any effort like you are
trying to make or I was trying to make yesterday in my bill and
others are trying to make is that, it limits victims’ rights. But we
do not limit victims' rights, whatever that is. We limit negligence.

Then they go on to make recommendations which I think you
will find in most of our bills, which is better doctor discipline,
better doctor education, insurance reform, improved physician
training and oversight, that sort of thing that is included in most
of the recommendations. But the notion that somehow or other the
reformists are limiting victims’ rights, I will ask Ms. Gilbert how
she comes to that. But you have been at this longer than I.

But maybe in view of the facts about how many of these cases
ever see the light of day, how many people ever get into the courts,
if they get into the courts, who gets compensated and who does not,
how in the world can you characterize your reform measure, for ex-
ample, as limiting victims’ rights?

Senator DoMmENIcI. Well, Senator, let me tell gou. Really to fall
for that is to assume that the current state of liability is inviolable,
perfect, ordained by God. The current status of victims' rights is
manmade. It is either common law, which means we borrowed it
from Great Britain, or it is statutory. Let me just suggest, if we had
no fault victims, no fault liability, and had it for 15 years and doc-
tors were liable if the thing did not turn out right and no fault had
been rocking along and we were saying, well the time has come to
think of negligence instead of no fault, the victims’ rights people
wogld be coming up here saying, do not tinker with the victims’
rights.

It just is not so. There are no inviolable victims’ rights. In some
countries there is no right to sue at all. In fact, in many countries
with much the same common law court system and tort system,
you cannot even sue the health care system. Now that is a pretty
good limitation of victims' rights. There just has not been a group
growing up that is espousing that. It is just the State and others

who are running the program.
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So it does not seem to me that it makes too much sense philo-
sophically. From the standpoint of the practice, I think the Har-
vard study gives us a reason to say, why don’t we get it into a more
g'ver';rday, common approach to liability, via something like arbitra-

ion?
Let me tell you, there may not be so many lawyers complain
about this once they find out that we are moving in that direction.
I should have told the Chairman this. Frankly, if you go to arbitra-
tion history indicates that a lot of lawyers will go to those cases.
They will not be these experts that have to be the greatest in the
world and even have medical doctors on their staffs or have them
on call for extremely high kind of professional consulting fees be-
cause they will take small cases to arbitration and everyday law-
yers will be in there.

In fact, if you want to refute those who oppose it, call a meeting
of your Bar on a broader base than your trial lawyers and tell
them you are going to bring them some everyday business instead
of the other guys the big time business.

Senator DURENBERGER. Thank you.

Senator RockereLLER. Thank you, Senator Durenberger.

Senator Baucus?

Senator Baucus. Thank you, Mr. Chairman.

Senator, I think you are quite provocative here and have some
interesting ideas. I think you are beginning to touch on part of the
problem, namely ways to limit excessive litigation in this country. I
am reminded of de Tocqueville’s observation. Frankly, that is why I
went to law school, I read de Tocqueville when I was in college. He
observed that American lawyers have more of a workinil under-
standing of the nuts and bolts of the American society than any
other profession.

So I thought when I was back going to school and college in the
early 1960’s, well, gee, I want to understand what is going on in
America so I will go to law school; I will be a lawyer. But it is
clear, frankly, that de Tocqueville observation is as accurate today
as it was then. That is, lawyers, probably as much as anybody in
any single profession, are more involved in all our society’s various
ramifications than any other profession.

One has to ask why was de Tocqueville accurate when he wrote
about America a century and a half ago or whenever it was, and
why there are so many lawyers today compared with other coun-
tries. Frankly, I think part of it is just the nature of our country.

Our founding fathers left Europe to escape tyranny, they di.-
trusted power, they distrusted government. So they wrote a Consti-
tution with divided powers, various branches of government, and
adopted a Bill of Rights to provide for individual protections. We
have a Constitution that has more individual protections than any
other country’s constitution, by far, as individual liberty protec-
tions. So if we add that all together we just like to be independent
peogle. We like to do things as individuals our way. We like to run
to the Constitution to have our individual rights protected.

All that is fine. All that is good in a certain sense. But I also be-
lieve this country has got to come together a little more. We have
to quit fighting among each other and start working together a
little bit more, certainly if we are going to be competitive in the
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world with respect to the Japanese and the Germans and other
countries,

So I think that you are on to something. It has to do with stand-
ing to sue. It has to do with the damages or not that may be award-
ed, and administrative remedy dprobably has a place in all of this.
No fault seems to have worked in the automobile injury area in
most cases and we have workmen’s compensation to address inju-
ries in the workplace. I think that has basically worked.

In my State of Montana it has gone a little too far in some cases,
however. But it is clear that the piece of the puzzle we are address-
ing today is a necessary piece that must be addressed. I think the
American eoile are slowly beginning to realize that this is a part
of the puzzle that must be addressed as long as we do it responsibly
and with utmost attention to individual rights of people who may
suffer some injury, either by a é)hysician or in a hospital and who
do not have resources to sue and so forth. There must be some way
to eusure that they are not only protected, but that some system is
in place to keep hospitals and d%ctors on their toes so that they
perform with utmost diligence.

I thank you for your contribution.

Senator DomEeNiIcl. Thank vou very much, Mr. Chairman.

Senator RockereLLER. Thank you, Senator Baucus.

Senator Daschle?

Senator DAscHLE. Mr. Chairman, I have no questions.

Senator ROCKEFELLER, Senator Domenici, thank you very much
for coming and spending the time on this important subject.

Senator DoMEeNICL. Mr. Chairman, you made a point just by way
of a question of talking about the product liability, at least your
approach to it.

here is another reason that I think we have to look at litiga-
tion, be it product liability or medical malpractice, where we might
not have looked at it 20 or 30 years ago. I think you all know me
well enough. I really think this is a magnificent country. I am
even, to some extent, naively proud of the country. Maybe it is be-
cause both of my parents came from a foreign country.

But, you know, sometimes you have to face up to reality. We
may not be affluent enough to be able to afford the tort system in
medical malpractice and we may be reaching the point where we
cannot afford the liability that is there on products in the country.
You know, after all it is a cliche to say there is no free lunch. But
when you finally look at the overall system, I mean to produce
goods and wealth means you have to produce new goods and
wealth over the last year for it to be growing.

And if dyou are just taking it out on the bottom end all over the
place and these kinds of things that we are talking about here
today and others, I do not know when or if ever, but clearly these
are very big negative drags on economic prosperity, which I think
is probably more important aside from our value system, than for
anything else for the people of the country. Ever{thing else pales if
you do not have economic prosperity. And the value system is up to
people, not up to us, essentially.

But I think those are the two. And all the rest have to be subser-
vient in one way or another and maybe that is why you have to do

some of these things.
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Senator RockerFeLLER. And some might argue that a value
system in economic prosperity can be interrelated.

Senator DoMmEeNIcl. We will talk about that another time but I
agree that they are and I think you do. Thank you very much.

Senator RockereLLER. Thank you, Senator.

Our second panel consists of Dr. Troyen Brennan, who is associ-
ate professor of internal medicine at Harvard Medical School.
Clark Havighurst, William Neal Reynolds professor of law at Duke
University School of Law.

Gentlemen, 1 assume somebody is going to be putting proper
name tags and place tags in front of you. But we are glad that you
are here and, Dr. Brennan, perhaps we would lead with you, sir.

Senator DURENBERGER. Could I do a brief statement?

Senator ROCKEFELLER. Yes, excuse me. Senator Durenberger?

OPENING STATEMENT OF HON. DAVE DURENBERGER, A U.S,
SENATOR FROM MINNESOTA

Senator DURENBERGER. Mr. Chairman, if I might and with apolo-
gies to the witnesses, we deferred opening statements to our col-
league Pete Domenici and also because it is just a lot more fun lis-
tening to all of you than it is to the folks up here. But as I indicat-
ed earlier I am relatively new to the field, although, Clark, you and
I have discussed this subject a few times over the last 12 or 13
years since I have been here.

But I think I have learned a lot about the role of medical mal-
practice and some of the product liability issues over the years,
particularly as they relate to the quality of medicine. Yesterday
when three of us introduced a slightly modified approach to medi-
cal liability reform I tried to express what we were doing in the
larger context of my experiences with the medical care system and
with the people of this country who clearly want three things out
of the system.

They want access. They want quality. They want affordability.
They want to be able to find a way to afford this system. It is clear
that the system we have today is broken down; and the part we are
addressing here today, the one that is supposed to guarantee qual-
ity, is probably as broken down as any part of the system. And the
search that is on in this subcommittee today is to find out what
role liability, the currently liability system or a new liability
system, would play in helping to improve the quality of care in this
country, while also improving access or at least not making it any
worse, and dealing with the affordability issues as well.

I am just going to briefly summarize the three parts of the prob-
lem that I see the current liability system fosters. On the access
side liability is expressed usually in terms of liability premiums. I
think we all know the way insurance premiums are put together.
They take a medical specialty and they treat everybody the same—
the general practitioner, the family practitioner gets the lowest
rate. But the good practitioner gets the same rate as the poorest
practitioner. That is the way the system works. It is a lousy
system. But that is the way it works and it raises the price of the
good family practitioners all over America.
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When you get up to the neurosurgeons or the cardiovascular sur-
geons they are eight times as high as the lowest person and the
careful people, the highest quality person pays the same price as
everybody else. But the net result is you cannot get obstetricians
and gynecologists to go to rural West Virginia or rural Minnesota
or places like that because of the cost of their premiums. So that is
the access problem.

The cost problem is illustrated by the chart over here. The top
chart shows you on the green line on the bottom of that chart is
the CPI over the 1980’s which has gone up about 30 percent, The
red line is physician fees which have gone up about 50 percent, de-
spite the comfonent of physician fees is the blue line which is pro-
fessional liability premiums and that has gone up 160 percent,

We can sit here and blame insurance companies for that all we
want. The reality is that the current liability system designed to
improve the quality of health care ends up in a 160 percent in-
crease. For those who would say we had another one of those 1976,
1986 every 10 year problems from insurance companies in America
you can acknowledge that within the last couple of years that big
growth has leveled off. But you can also acknowledge the expecta-
tion that is probably going to rise again unless we do something
about the problem.

The real gripper though is when you get to some of the five
worst states there, the liability premium rates in 1988, and put it
in the context of costs of access to particular professional expertise.
Take a State like Florida which is obviously the most egregious ex-
ample, the internist is $21,143 a year; a general surgeon will be
paying $1900 a week; and in obstetrics it is $700 a day. So if you
want to get a definition as to the cost aspects of this, that is it.

On the quality side, quality can be defined simply as patients
getting what they need from ti’;eir doctor and not getting what they
do not need. I am not going to spend time this morning tell us
about all the things we already know from any independent study
anywhere in America about all of the unnecessary medicine that is
being practiced in America today.

You can blame it on a variety of things, over our fetish for tech-
nology and a lot of things., But the so-called defensive medicine is
clearly a part of that. My State is the second healthiest State in
America next to Hawaii. My doctors and hosFitals in my State in
Medicare at least have the lowest charges of all 50 States.

And yet the complaints the doctors and hospitals in my State
have, including the Mayo Clinic, which is supposed one of the
better practices in America, is that their efforts at providing qual-
ity medicine are impeded by the efforts on the part of everybody
outside the system to tell them how to practice medicine. And
whether it is the trial bar or it is Medicare or it is 1,500 insurance
companies or it is peer review or whether it is the $100 billion or
the $15 billion or the $30 billion worth of outside advice to the
medical profession, which is adding up all these so-called adminis-
trative costs, the problem in America seems to be clearly our aim
is to penalize wrongdoing rather than rewardin% excellence.

So the thrust, it seems to me at least, to reform needs to be to
find a way to reward quality while making sure that anyone who
suffers less than quality is compensated for that. That is a tough
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thing to get through our current mind set. It is also tough, I think,
to try and convince people that somehow or other the health care
or the medical system is a little bit different from automobile acci-
dents and things like that.

But to try to put it in the most appropriate quality context, phy-
sicians, hospitals, people in my State, want to be rewarded in some
appropriate way for delivering quality care. They do not mind they
and their colleagues paying a price, obviously, for less than quality.
Because that is the way you can tell who is quality and who is not.
But the current system does not appear to do that.

There seems to be only one group that supports the current
system. I keep asking if anybody can argue with these figures, and
maybe somebody will, but the source is the Rand Corporation Insti-
tute for Civil Justice. I hope this is not characterized as lawyer
bashing, but these seem to be the people who support the current
system, even though most people say that it is defective. That is
where the current money goes in the system-——56 percent goes to
the patients; and 44 percent goes to the system of determining who
is liable for what. We all know the rest of the data which is under
the current system, 97 percent of the cases never get adjudicated. I
think you know all the rest of these statistics.

So that is just by way of background, Mr. Chairman. I appreciate

your listening to my efforts to put this in all three contexts—
access, quality and price. And just to say to you, Mr. Chairman, the
one thing—there are probably several differences in some of the li-
ability reform proposals that are before us today—but the one
effort that Jack Danforth and Conrad Burns and I tried to make in
our proposal yesterday that might merit your taking another look
at it in light of what you are able to accomplish in the Commerce
Committee is that we have incorporated all aspects of liability into
this, not only professional liability, but drugs, devices and product
liability as well, which may double the opposition to it. I am not
sure.
But it seems to put in context the totality of quality that Ameri-
cans expect when they go to see a doctor. They do not want to see
the drugs over here, the devices over there, and the doctor or mid-
wife over here. They would like to see it in one experience because
that is the way we look at it and that is the way we have postured
our reform.

Senator RoCKEFELLER. Thank you, Senator Durenberger. I apolo-
gize for not calling on you more promptly.

Senator Baucus, Senator Daschle, do you have any—well, we
have not really done opening statements.

Senator DascHLE. We have a lot of good witnesses waiting, Mr.
Chairman. I would suggest we proceed with those.

Senator RockereLLER. All right. We will proceed to those good

witnesses.
Dr. Brennan, again, we would start with you, sir.
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STATEMENT OF TROYEN A. BRENNAN, M.P.H., M.D,, J.D., ASSOCI-
ATE PROFESSOR OF INTERNAL MEDICINE, HARVARD MEDICAL

SCHOOL, BOSTON, MA

Mr. BRENNAN. Thank you very much. I am an Associate Profes-
sor of Internal Medicine at the Harvard Medical School and have
been involved for the last 5 years in what is called the Harvard
Medical Practice Study. I think what I would like to do today is
Jjust overview the results of that study.

It was designed to answer four critical questions. First, we
wanted to know what the incidence of adverse events, defined as
injuries caused by medical practice as opposed to a disease process
was in American hospitals, specifically New York hospitals, as this
study was paid for by the Department of Health of the State of
New York.

We also wanted to know what the incidence of negligent adverse
events was, those medical injuries caused by substandard care.

Second, we wanted to know the relationship of these adverse
events and negligent adverse events to malpractice litigation occur-
ring in New York.

Third, we wanted to know the costs of medical injuries sustained
by patients and in particular wanted to understand whetlier or not
abrllo fault system of medical injury compensation could be afford-
able.

Our fourth goal was to find out a preventive affect of litigation.

To answer these four questions we employed the following re-
search plan: First, we reviewed 30,000 medical records randomly
selected from 51 hospitals in New York in 1984. Cases were re-
viewed by as many three physicians who judged whether or not an
adverse event had occuired and then decided whether or not there
was evidence of the presence of negligence.

Second, we reviewed all 67,000 medical malpractice claims in
New York from 1975 through 1989 and employed a matching proc-
ess to undercover those cases of litigation which arose from the
cases we had studied in our record survey.

Third, we conducted over 2,000 telephone interviews of patients,
half of whom had suffered adverse events to evaluate the economic
damages associated with those injuries.

Fourth, we took advantage of geographic differences in claims
rates and in injury rates to complete an econometric analysis of
the relationship between litigation and high quality medical care.

Briefly the results are this: First, the adverse event rate in New
York hospitals was 3.7 percent and the negligent adverse event
rate was 1 percent. This means that for every 1,000 admissions to a
hospital in New York in 1984 there were 37 injuries due to medical
management as opposed to the disease process and 10 such injuries
that were caused by substandard care.

Of the 2.6 million discharges from New York hospitals in 1984
there were then 98,000 adverse events and 27,000 negligent adverse
events. The majority of these led to short-term injuries lasting less
than 1 month. However, there were negligent adverse events that
led to 7,000 deaths and over 1,000 permanent and total disabilities.

An epidemiological analyses of this data that we have done sub-
sequently we found that the only significant individual risk factors
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for negligent injuries were age greater than 65 and the lack of
health insurance.

The second major finding was that there were 3,600 malpractice
claims in New York in 1984. We estimate that almost 3,000 of
these arose in cases where there was no negligence or no injury.
Conversely, less than 3 percent of negligent adverse events lead to
claims. Thus, there is a stunning mismatch between malpractice
claims and an objective measure of medical injury.

Third, we have estimated that the costs of all injuries attributa-
ble to adverse events for which there were no collateral sources of
compensation was approximately $1.1 billion in 1989 dollars. This
is quite similar to the amount New York doctors and hospitals paid
in malpractice premiums in 1989, suggesting that a no-fault system
is affordable.

And finally, our econometric model demonstrates that areas of
high claims rates have lower injury rates. This suggests or indi-
cates that there is some deterrent affect of litigation. We conclude
from this that a no-fault system should be tested. Our research in-
dicates that a no-fault system of compensation could provide more
rational and efficient compensation of all injuries, not just negli-
gent ones for costs similar to the tort litigation system.

As an organizational structure for this approach we would pro-
pose a strict enterprise liability model based in hospitals that
would be underwritten by sharply experienced rated liability pre-
miums. This afproach would arguably provide more appropriate
deterrent signals than does our present system. In any case, our re-
search suggests that reform is a priority.

Thank you for your time and if you have any questions I would
be happy to try and answer them.

Se}rllator RockerFeLLER. We will, Dr. Brennan. Thank you very
much.
d'['Iihe prepared statement of Mr. Brennan appears in the appen-

ix.
Senator RockereLLER. Mr. Havighurst?

STATEMENT OF CLARK HAVIGHURST, J.D., WILLIAM NEAL REYN.
OLDS PROFESSOR OF LAW, DUKE UNIVERSITY SCHOOL OF

LAW, DURHAM, NC

Mr. HavigHursT. Thank you, Mr. Chairman. I am Clark Havigh-
urst. I teach law at Duke, specifically in the field of health care
law and policy. Because a major purpose of this hearing is to clari-
fy the Federal interest in the law of medical malpractice, I have
tried in my statement to isolate the area of the greatest concern to
the Federal Government by distinguishing it from what I call the
conventional reform agenda.

The conventional agenda of malpractice reforms includes most of
the things that the States have been urged to do for many years,
with only limited success. They include limits on damages, limits
on the form that damages can take, some procedural reforms, a few
changes in the law of evidence, perhaps changes in the rule of joint
and several liability, and efforts to encourage the use of alternative
dispute resolution methods. These proposals mostly originated with
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the medical profession or people sympathetic to it. They have been
opposed by plaintiff’s lawyers and some consumer groups.

hen I look at the conventional reforms I see some merit in
some of them. But I do not think the cost of liability insurance
itself is an issue. It depends on what you get for that money, not
whether the outlay is big or small. Liability insurance costs are
really quite small in proportion to medical costs nationally—about
$7 billion versus about $700 billion in total spending.

On the other hand, it is important that the risk of malpractice
liability be kept insurable. There have been times when the risks
have been so unpredictable or changing so fast that the availabilit
of insurance has been in doubt or its cost has changed dramatical-
l{l, imposing real hardship on providers. Those are problems that
should be addressed.

There is also a problem about the high cost and arguable unrelia-
bility of the litigation system that we have for evaluating claims.
There are some reforms there that could be usefully imposed.

But I have not been persuaded that the conventional reform
agenda should be addressed at the Federal level. Although there
are some legitimate concerns, as I have stated them they are not at
the heart of national health policy. Traditionally, these are issues
that are dealt with at the State level, and I do not yet see an
reason why they should be addressed Federally. Of course, the Fed-
eral Government might decide to adopt a set of reforms for Federal
programs like Medicare. And if we should go to some kind of
single-payer system then, of course, the government would want to
think through the liability issues associated with it. But I do not
see yet enough of a general Federal stake in this issue to warrant
preempting State tort law or the rules governing the administra-
tion of justice in State courts.

Now that is what I have to say about the conventional agenda. I
do not feel very strongly about it but I have not been persuaded
that the issues addressed by the proposed reforms are important
enough for Federal action. I certainly appreciate the efforts that
many in Congress have put into trying to think through what re-
forms might make sense and the impatience you have with the
States in this area. It is not an easy matter and reasonable minds
could differ.

One reason I have emphasized the lack of a Federal interest in
pushing the conventional agenda is to emphasize how great Feder-
al interest I see in another particular aspect of the law of medical
malpractice. This is an aspect that the conventional reform agenda
does not address, directly or even indirectly, in any substantial

way.

\{fhat strikes me most forcibly about malpractice law is its at-
tempt to enforce a particular centrally determined standard of care
against all providers of health care in America. That is what the
legal system does. The law regularly compels, or at least it is per-
ceived to compel, the utilization of costly services, of diagnostic
tests, of expensive procedures of all kinds, of high-cost rather than
low-cost inputs. It essentially leans toward requiring the system to
sgend more. The law rarely asks any question other than whether
there is a health benefit to be derived from extra spending. It
never asks, is the benefit worth the cost? Sometimes it is rather



17

quick to conclude that is a benefit when in fact there may not be
one.
In my statement I develop at some length the thought that mal-
practice law is imposing a form of command-and-control regulation
on American health care, compelling physicians to adhere to pre-
scribed standards of care—not always telling them exactly what to
do in a given case but generally expecting them to intervene quick-
éy and expensively whenever there seems to be an opportunity to

o so with a remote possibility of benefit. Physicians perceive this
as a kind of regulation. They see the law imposing rigorous sanc-
tions on them whenever there is an injury that might conceivably
have been prevented. Thus they strive to comply with what the
think the law’s requirements are, just as they would comply wit
regulatory requirements of an explicit kind.

ecause doctors tend to think that the law is unreasonable the

tend to act unreasonably in many cases. This gives us what we call
defensive medicine, as physicians, giving the law a wide berth,
incur costs that the law probably would not require them to incur -
in fact. That kind of defensive medicine is a problem.

But I see a serious problem in the law’s actual standards as well.
Those standards may be very wasteful, requiring é)hysicians to
sEend society’s resources unwisely. The legal standard of care that
the courts enforce in malpractice cases has never been adopted as
public policy in this country. Instead, it has been borrowed from
the medical profession by courts who simply assume that the medi-
cal Qrofession’s requirements are socially beneficial. But the profes-
sion’s requirements have not been evaluated to ensure that, at the
margin, the benefits justify the cost.

The law’s standards are drawn from customary medical practice.
One thin%r we know about medical practice in this country is that it
has deve oFed under a financing system in which cost 1s literally
no object. In enforcing medical custom, we are enforcing inefficien-

cy.

Now if you want to exKlain why American health care costs are
so high it seems to me that you do not have to look much further
than this. Providers are bound by law to deliver only high-cost,
state-of-the-art services. Americans thus have only two options in
buying health coverage. Either they buy the first-class Cadillac-
style care that the law requires Eroviders to provide or they go un-
insured. Too many have had to choose the latter option.

As is not the case with the conventional reform agenda, the Fed-
eral Government has a clear interest here. The overspending re-
quired by malpractice law drives up the cost of public programs di-
rectly. It also drives up the cost of privately financed care, which
the Federal Government subsidizes through the tax system. Mal-

ractice also contributes to the large number of uninsured persons.
wer-cost options in the market, which the law now precludes,
would allow more people to insure themselves and make 1t cheaper
and more feasible for the Federal Government to take care of the
rest.

Now, Mr. Chairman, I was going to go on and talk a bit about
ractice guidelines as a solution to the problem I have identified.
o summarize my thought, I think that practice guidelines could

make the legal system a somewhat better regulatory program than
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it is today. I do not deny that at all although I think it may not do
all we might hope it would do to lower the costs of administering
malpractice law and to clarify its requirements.

y real interest, however, is in thinking more broadly about
practice guidelines and how they could also serve, not to make mal-
practice law a better regulatory system, but to helﬁ us deregulate
medical care by giving consumers new means of making and imple-
menting choices about the health care they wish to purchase. If
there were a variety of guidelines amonﬁ which people could pick
and choose in designing organized health plans, consumers would
have for the first time an effective means of means of selecting
what best suits their tastes and their pocketbooks.

It seems to me that practice guidelines could give consumers
something they have never had before, namely the means of speci-
fying exactly what they want to buy from the health care industry
and of expressing those expentations in contracts. Such contracts
would then become the rule.. that are enforced in lawsuits that
might arise down the road. I have been pushing this idea as far as
I can because it seems to me to offer practical solutions to the oth-
erwise insoluble dilemma of how to limit spending on health care
in the United States, _

Senator Domenici’s bill, S. 1232, incorﬁorates some of my
thoughts about how practice guidelines might be adopted as con-
tractual standards which would then govern in liability suits. I
think Senator Domenici’s bill is the most interesting of the bills I
have seen. I have not seen Senator Durenberger’s yet. It is a Feder-
al reform that does make sense. Unlike the conventional reform
agenda, it goes right to the heart of national health policy. Its key
feature is that it would allow people to select and specify standards
of medical care that are more precise, clearer, and possibly cheaper
and more affordable than those that the medical profession has

given us.

Thank you.

Senator RockEFELLER. Thank you, Mr. Havighurst.

['I;l}}e ]prepared statement of Mr. Havighurst appears in the ap-
pendix.

Senator RoCcKEFELL&ZR. Dr. Brennan, let me start with you. I
think that your study was mostly within the State of New York.
YD}:;. BRENNAN. It was based entirely within the State of New

ork.

Senator RockeFeLLER. Was it not the largest study ever under-
taken on this subject?

Dr. BRENNAN. I believe it is the largest studi.

Senator RockEFELLER. One of the things that is contentious in
this debate is if one has liability it deters adverse behavior. I would
be interested in your views about whether or not the fear of liabil-
ity serves as a deterrent, in your judgment. I think you said that
doctors perceive the likelihood of a suit against them to be three
times more likely than in fact it is. But in any event it is very

much on their minds.
Could you discuss how you feel about the deterrence factor in our

present system? '
Dr. BRENNAN. Well if you look at the system from an objective

point of view, sort of matching up the medical injuries to the suits,
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a situation like this is like there is a traffic cop who is out there
giving a lot of tickets to people who are not speeding, but a lot of
people who are speeding are not getting tickets.

So it is hard to understand how that could possibly produce
much deterrence. However, we do find that somewhere less than 3
percent of negligent adverse events lead to suits. And yet most doc-
tors think that, when we polled doctors about this, people believe
that their chances of being sued if they are involved in a negligent
adverse event are about 60 percent. So although there is a weak
deterrent signal out there, doctors seem to be picking it up.

Hence, in the proposals we put forward about no-fault we do not
think you can go to a no-fault system like New Zealand or Sweden
that does not have some built in deterrent effect. We think the best
way to go about deterrence is to rationally bring it inside the hospi-
tal and have the hospital economically at risk for any injuries that
occur.

Hence, it causes the administration of the hospital and the medi-
cal staff to take seriously their high injury rates. We know these
injury rates vary a great deal from hospital to hospital. So we
think hospitals, if forced to, can find ways to decrease these injury
rates.

So I think there needs to be some deterrent put into place if you
replace the tort liability system. Although our econometric data on
that is fragile. It shows that there is some deterrent affect depend-
in% on how you model it.

enator ROCKEFELLER. Well I understand your words, but I think
there has to be a greater conclusion somewhere after all of that
work. In other words, if we replace the system you say we would
have to have deterrents in it. On the other hand, you do say that
doctors perceive there is a three times greater likelihood that they
are going to be sued than in fact there is.

What do doctors say to you about that? Does it make them prac-
tice differently? Does it make them do more? Does it make them
more nervous? What effect, to the extent that you can measure it,
is there with deterrents?

Dr. Brennan. The best information we have on that is a series of
about 150 structured interviews we did with doctors. If you talk to
many doctors they will say it is ridiculous to think that the fear of
suit is what makes me careful. I am careful because I am commit-
ted to my patients. I think that myself and all my colleagues feel
like the fact that you may be sued has nothing to do with your
commitment to high quality care.

Senator RockereLLER. So they take notice and are concerned
about it but it does not effect their behavior?

Dr. BRENNAN. They are concerned and nervous about it, but they
say it does not affect their level of carefulness to individual pa-
tients.

Senator RockerFeLLER. Do you accept that?

Dr. BRENNAN. That is the way I feel. That is the way most of my
colleagues feel. On the other hand I realize that people are affected
by overarching systems and I think that the fear of being sued at
times does affect us. If you know that you may be sanctioned, you
are going to be more careful. Although from a professional point of
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view I think that is a difficult thing for myself and for most physi-
cians to admit.

Senator ROCKEFELLER. But then I do not understand your conclu-
sion. Because you basically said that they are aware that they
might be sued, but that it does not really have an effect on their
behavior. I think you just said that. Then you have also just said
that it just might. I do not know where you are on it.

Dr. BreENNAN. Well, I am of two minds about it. I guess my com-
ments are reflecting that.

But I think the bottom line is that there is some deterrent affect.
It is difficult to measure and also difficult for doctors to define as-
sociated with malpractice litigation and that we should have any
system that compensates people should also have some built in de-
terrent affect in it.

So I guess my bottom line is that malpractice litigation likely
does make people at least somewhat safer and there are ways of
designing liability systems that would, in fact, make them even
more safe.

Senator RoCKEFELLER. A final question for the moment. The
word “defensive medicine” is one of the few words that is under-
stood about health care public policy. In that you have said that
deterrents may be intellectual but not behavioral, is there then no
effect on physicians with respect to defensive medicine? Just
answer that if you can, please.

Dr. BRENNAN. A complicated question. Defensive medicine is
nearly impossible to measure. Because there is no good way to find
out exactly where one leads off being a good, careful physician and
one becomes a physician who is just practicing defensive medicine.
So I do not think we are ever going to get a great study of defen-
sive medicine and find out exactly how large it is.

I think that many of the estimates that people put forth have po-
litically purposes associated with them. Thinking about a tort
system from a sort of theoretical point of view you could imagine a
system that had very little deterrent affect, but had a great deal of
over deterrence, especially if it was fairly easy for people to engage
in over deterrent behavior.

In a medical setting it is fairly easy to be over deterrent. You
can order more tests. They are cost-free to you as a physician or-
dering them. You are not looking at how much it is going to cost
the patient or their insurance company or the government. So
there is reason to believe that there would be defensive medicine—
that there could be a good deal of defensive medicine associated
with malpractice litigation and yet only a minor good side of it de-
terrent affect. So there could be lots of over deterrence and little
deterrence.

Senator RockereLLER. With my colleagues’ forbearance, let me
pursue that one step further.

Senator DURENBERGER. Please.

Senator RockereLLER. Rand says that 30 percent of all medical
procedures may be either inappropriate or unnecessary.

In your judgment, to the extent that defensive medicine causes
more procedures, some of which may be unnecessary or inappropri-
ate, of that 30 percent, roughly, what role do you think defensive
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medicine plays in the number of tests or procedures that are inap-
propriate or unnecessary?

Dr. BRENNAN. From the data we have in New York we can ex-
plain very little of the variation in practice that you see as a result
of changes in levels of litigation. So my estimate would be of that
30 percent probably something like 4 to 5 percent of it would be
explicable through defensive medicine.

b Ie,;mautor RockereLLER. Thank you, Dr. Brennan. We will come
ack.

Senator Durenberger?
Senator DURENBERGER. Mr. Chairman, thank you very much.

Somebody is going to ask what this hankie is. It is a Twins homer
hankie. The Chairman when he sat down handed me a little note
that said I am a fifteen year old die hard Braves fan.

Senator RockereLLER. For the sake of public safety I will not
comment on the note that I received from my colleague from Min-
nesota. [Laughter.]

Senator DURENBERGER. There is always a disparity, I guess, in
the way we approach issues in terms of looking at things in the
way we know them versus the way we would like to look at them. 1
would like to follow up on the Chairman’s very excellent series of
queitions. And maybe just by way of restating how I got involved
in this.

My presumption is that nobody can define quality in medicine
today. It is something we leave to the doctors as you pointed out in
your statement, Clark. One of the things is that if we are going to
get our hands around costs in this country we are going to have to
do something about defining what quality is. So one objective in
the reform movement is to try to reward quality. Part of that is
defining it.

The second part of it that gets to be critical for me which is im-
plied in the Chairman’s question is, you want to be able to ensure
that less than quality is compensated for in some way. You could
do that just by saying that only the quality people will get all the
business and everybody else will not, or you can make sure that
people who suffer at the hands of a system that has to at least
achieve some level—you might have super levels, but at least some
level—anybody who falls below that standard as a patient has to be
compensated by this system.

I would say that as a sort of newcomer to the reform movement
in liability that is where I am. I mean I would like to be able to
define what quality is and reward it. But I also want to make dog-
gone sure that every single person whose doctor or nurse or mid-
wife or the process, which is a preferable way of looking at it, falls
below that standard, that person is compensated. And they do not
have to go through 39 months and 44 percent administrative costs
and so forth to do that.

Now what is intriguing to me about what I hear from both of you
is the reality that the medical care delivery system forces us to use
the latest available technology. In other words, it is a technolo
driven system. I heard Clark say this specifically. Our legal stand-
ards are drawn from medical practice. They have never been incor-

porated in the public policy.
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It is just out there and the whole system drives us always to find
a new, a better, or whatever it is, whichever is practiced some-
where, that becomes sort of the legal standard. If on the one hand
we are concerned about costs going up with every new invention
and on the other hand, you know, we are going to try to do some-
thing about costs, I do not know how those of us in the public
policy business can stay out of the business of either controlling
that growth and technology or controlling the rewards for that
growth and technology or dealing here with definitions, more ap-
propriate ways to define quality and to reward or penalize, I shouﬁl
say, the absence of quality.

So that is how as a national policy maker I am driven into the
field of so-called liability reform. Now whether it is state-by-state
or community-by-community or however we do it, it seems to me I
am driven. If I want universal access, if I want to guarantee all the
poor people in South Dakota and Minnesota and the rural areas
access to health care I have to deal with the cost problem. And a
part of dealing with that cost problem is dealing with our National
value system which today rewards consumption of new and better
and so forth,

Clark, would you respond to that.

Mr. HAvIGHURST. I heard Mark Pauly of the University of Penn-
sylvania say the other day that he visualized an HMO that would
offer “last year’s technology at last year’s prices.” That is an inter-
esting idea. And it makes sense because a lot of people would be
better off if they could save the difference from buying this year’s
technology—just as they drive old cars.

But the problem with Pauly’s HMO is that it may be illegal, at
least in a malpractice suit, for providers not to have and employ
the latest technologg. Of course, Pauly’s approach is not the most
practical way to define a low-cost set of benefits because some of
this year’s technology is worth its cost and some of the older tech-
nology probably was not. So the problem is how can we be selective
in buying medical care. I do think that, with luck, the practice
guidelines movement could ultimately give us the ability to select
from all of the offerings out there the things that have been shown
to have some real benefit and to exclude some of the things that do
not.
I hope that guidelines will become not a new layer of regulation,
but a new opportunity for consumers to exercise choice. Guidelines
could allow a single health glan to tell patients just what it was
willing to pay for and what the doctors in the plan were committed
to provide—namely, care meeting that particular set of standards
and rules. I find that exciting potential. We have never had the
ability to write contracts of that kind in the past.

This approach would allow us to put a price tag on the consum-
er’s different options. Peoples’ values might then begin to change.
They might beFin to see that having the latest and best is perhaps
too costly to afford. With guidelines, we could be assured that the
economizing being done was reasonable, that people were making
the cuts at the right places, that they were getting the benefit of
what science and good expert advice reveal. Guidelines would allow
health plans to selective cuts instead of clumsily lopping off some
benefit that would cause major hardship down the road.
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So that is sort of the vision that I have been working with. It
may sound a bit Utopian. But the Domenici bill and the Federal
ractice guidelines program might lead us in that direction in time.
e are probably a decade from having the kind of guidelines I
would like to see. But we ought to be working at it. We ought to
get the whole NIH harnessed to making guidelines, applying
knowledge in practical ways, instead of concentrating only on pure

science.
Senator DURENBERGER. Dr. Brennan, do you have a reaction to

that?

Dr. BRENNAN. The practice guidelines is an interesting issue. I
have had the opportunity recently in the past week, in fact, to offer
the notion of practice guidelines and different levels of care for
people with different insurance policies to a health law class at
Harvard and to a torts class at Boston University and a class in
health policy at the Harvard Medical school.

All these training lawyers and doctors were taken aback and ac-
tually quite aghast at the idea. They thought that it was simply
unworkable and unethical. I think that Clark may think that is an
appropriate reaction and take heart at that. Because it is an idea
which challenges both doctors and lawyers.

But when I do think hard about it and I think that, for instance,
most of my patients are people without insurance or people who
are on Medicaid and if they have a practice guideline that does not
allow them to get an MRI scan and I want to get that MRI scan,
then what I am going to do is go to my friend Doug Adams who
runs the MRI scanners at our hospital and say, Doug, won't you do
this one for free for me.

So the question, you know, you will be facing doctors with this
kind of set of new ethical decisions about who should get care and
who does not get care based on what sort of practice guideline we
have decided to purchase for them.

So I think it is something that is very challenging and requires a
good deal of thought. I think that Clark tends to agree with that
and says let's experiment with it and see where the problems are.

Senator DURENBERGER. Thank you.

Senator RockereLLER. Can I just, Senator Daschle, if you will
excuse me, pursue that.

You used the word “unethical’”’ about practice guidelines. You
were saying what 'some of the doctors or others at Harvard and
Boston University might have felt. Part of the whole purpose of
outcomes research, which is meant to be terribly, terribly impor-
tant in terms not of standardizing medical care, but if you have
five times as many angioplasties in Lynn, MA as in Grodden, CT,
and they are approximately similar places, there has got to be a
{.eason and maybe part of that could be solved by practice guide-
ines.

How do they become unethical?

Dr. BRENNAN. Well, eventually you are going to get to a situation
where I am taking care of a patient who does not have health in-
surance and a poor lperson who cannot afford to buy these things
out of pocket or say I am taking of let’s make it a person on Medic-
aid and say that the Senate opts to have a lower set of practice
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guidelines for people who are on Medicaid, eventually you are
going to get to a situation where I have a patient who needs a test.

Senator RockereLLER., We would not do that. I mean why do you
assume that there would be a different set of practice guidelines
for Medicaid?

Dr. BRENNAN. Well eventually what the practice guideline idea
boils down to is, say the Senate does not do it and move it away
from Medicaid, but eventually what it boils down to is if you opt
for lower, the sort of bronze level, as opposed to the gold standard
practice guideline, you pay a lower premium,

Senator RockereLLER. But, Dr. Brennan, is there ever anybody
who says that practice guidelines are going to be anything other
than a single standard? I have never heard anybody talk of that.

Mr. HavicHurst. That is what I have been proposing, Senator.

Dr. BRENNAN. [ think that is what Professor Havighurst is pro-
posing.

Mr. HavicHursT. That approach has a lot of potential for allow-
ing people to get care who do not fet it today.

enator ROCKEFELLER. Let me defer to my next round and go to
Senator Daschle.

Senator DAscHLE. Thank you, Mr. Chairman.

I am one of the newest kids on the block and I am trying to
weigh a lot of what has been presented so far this morning. I am
curious about a couple of things and I would like to lay out some
thoughts and have you respond to them.

The first thought is that we seem to have come to the conclusion
that the system is broken. I have not, but apparently most experts
in the field have. If one looks at the amount of insurance premi-
ums paid by doctors last year, $5.1 billion, 4.9 percent of total
health care costs last year, that in my mind is not conclusive evi-
dence that the system is broken, But I would be interested on your
thoughts on that issue.

The second is that, if it is broken, why are we only going after
the victims, rather than the providers? That is really what it seems
to me we are saying by limiting victims rights, by keeping them
out of the system. It is curious to me that we would go after vic-
tims rather than go after the providers.

Third, I really wonder how much of medical practice is defensive
medicine, and how much is the good old fashioned American profit
motive. That did not come up at all in any of these discussions, but
I am curious. If we have a fee-for-service system, how are you going
to define the difference between the profit motive and “defensive
medicine” or providing the very best care for a patient?

That is something I am surprised has not come up yet in our dis-
cussions with two very profound experts here. We have a fee for
service system and doctors who own their own equipment. If I
owned my own equipment and I was losing money on it, it would
not take me long to figure out I have to start prescribing more
work on that piece of equipment. But that could be viewed as de-
fensive medicine. Who is going to say? So I think we have to be
very careful about defining defensive medicine.

Then the last observation. Again, I am just getting started here,
so there may be all kinds of holes you can poke in this. But it
seems to me that from what little I know about this issue, that
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there are doctors that time and again are the ones causing the
problem. I understand there are certain studies that have shown
that a very small percentage of doctors are responsible for a very
large percentage of all malpractice.

It makes me wonder before we get into a complete reform of the
system whether it would not make more sense to go after those
who are the perpetrators with greater disciplinary action, with
greater efforts at weeding out the culprits. So you put all that into
the pot and start stirring it up and it just seems to me that at least
so far I come to different conclusions than you two have with
regard to what the solution is. I would be interested in your re-
sponse.

Mr. HaviGHURST. Let me respond on your first question, about
the victims. I am not sure about this chart up here, but Professor
Weler in his book says that, while we pay into the liability system
about $7 billion a year, only $3 billion of that ever reaches patients
as compensation. That is a fairly small fraction, some victims are
over compensated. Many are undercompensated or not compensat-
ed at all, as we know from the Harvard studies. The victims are
not well served by this system. The bulk of the money ends up with
the lawyers.

Senator DascHLE. But who pays? Excuse me just a minute. Are
you saying that the premiums are paid by the doctors?

Mr. HavigHursT. Yes, initially paid by the doctors. But premi-
ums are built into fees, so the patients are going to pay it in the
end. It all comes back to the consumer. So consumers are putting
in that $7 billion and only getting $3 billion back. It is a bad insur-
ance buy, Senator. It would not be something anyone would pur-

chase if he had a choice.
Senator DAscHLE. Wouldn't that be an argument for insurance

reform?

Mr. HavigHURST. The problem is the very high cost of enforcing
the legal standard of care. We have to spend all that money in
evaluating each claim to find out if there is liability or not. It is a
very costly business, putting costly experts to work second-guessing
what the doctor did.

So that $4 billion that goes into administration goes to lawyers
and to experts. That is an inefficient system. Now the no-fault ap-

roach would cover many more people. It would not compensate as
avishly but would serve victims I think quite well. Whether it
.would cost more or less than the present system is another ques-
tion. But it would surely be more attractive from a social insurance
point of view. In addition, the scheme could be designed to deal
with the problem of incompetent physicians by experience-rating
the premiums for that insurance, so that providers end up paying
more if their patients have poorer outcomes. And so you have in-
centives for them to avoid those bad outcomes that would be com-
pensable under this system.

I wrote an article in 1972 proposing no-fault insurance in this in-
dustry, and one of these days we are going to adopt that approach.
It is a very exciting possibility. I think from the victim point of
view it is very attractive.

Senator DAscHLE. Well I know I am out of time. But I really
hope that we can address what I consider to be a need to go after
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those who may be causing the large share of the problem. Discipli-
nary action, it seems to me, is overlooked in this whole debate thus
far, as well as the profit motive.

Let's try to figure out a way to take this extraordinary incentive
to provide more services, and differentiate between the profit
motive which is a very legitimate interest on the part of any pro-
vider and so-called defensive medicine.

Thank you, Mr. Chairman; and thank you, both witnesses.

Senator RockereLLER. Thank you, Senator Daschle.

If I can just pursue this a little bit more. Out of your study, Dr.
Brennan, you conclude that 3.7 percent of hospitalizations had ad-
verse outcomes; 1 percent of all hospitalizations had adverse out-
comes due to negligence; 57 percent of all adverse outcomes result-
ed in minimal and transient disability, using your words; but 14
percent of patients from negligence died; and 9 percent had a dis-
ability which lasted longer than 6 months. Then you say 8 times as
many people suffered injury from negligence as filed a malpractice
claim and 16 times as many people suffered injury from negligence
as were compensated.

Now that is an extraordinary string of facts which indicate a lot
of serious adverse outcomes, a lot of which comes from, at least
substantial amounts, real negligence. Can I ask a question about
doctor discipline and peer review organizations?

There is not much money available generally within States for
this sort of effort. Describe what happens within hospitals. One of
the things that interests me, when discipline is being made or
when certification is being done or whatever analysis is being done,
the relationship between somebody in a specialty making judg-
ments about a physician in question from the same specialty, is
there ever the question of more protection or more sympathy or
whatever? Could you discuss generally discipline within the medi-
cal profession?

Dr. BRENNAN. I am not optimistic about any system that is going
to rely on State regulation of doctors to bring about better quality
care. First of all the States, many States, have budget difficulties
right now and that filters down, so that their licensing group or
their Board of Registration in medicine like we have in Massachu-
setts becomes underfunded and unable to deal with these problems.

Moreover, our research does not suggest that the lion’s share of
these problems can be laid at the feet of a few bad apples, where if
we could simply get them out of practice we would have great qual-
ity medical care. What happens is, the good doctors like good any
other type of person, occasionally makes mistakes. And in making
those mistakes sometimes patients are injured.

Medicine is a very difficult technologically sophisticated field.
Patients are very sick when they come in the hospital. They are
fragile and they can be injured. I think the best way to go about
bringing about better quality care is to put it at the feet of the hos-
pitals until the hospitals try to understand the system of care here,
try to come up with ways that decrease these injury rates, try to
use notions of quality that industry has been using for the last 30
years to develop a safer place.

I think the best way to do that is to rely on insurance premiums
that the hospitals have to pay. If my hospital saw its insurance pre-
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miums shoot up 40 percent because we had a higher injury rate
over the course of a couEIe of years then it would be in the interest
of the President of my hospital to go the chairman of the Depart-
ment of Medicine and say, put somebody smart in charge of this
and have them figure out how to bring down these injury rates.

We know that injury rates vary more from hospital to hospital
by an order of magnitude varying more from hospital to hospital
than do inappropriate procedures. We see rates of adverse rates
from between 5 percent to 5.7 percent. So a ten-fold variation in
injury rates.

We know some hospitals are doing better than others. We need
to figure out why those hospitals are better and have the hospitals
that are not doing as well emulate them.

Senator RockeFeLLER. All of this is within a context of giganti-
cally spiralling health care costs which is burying the Federal Gov-
ernment, the State Government, the average American family, big
business, small business. I mean in other words, we do not have
much time for all this.

My final question. You talk about hospital-based administrative
compensation schemes. What you are trying to do in all that, as I
take it, is trying to find ways of preventing—Senator Durenberger
talked about this—ways of preventing injuries before they happen.

Dr. BRENNAN. Right.

Senator RocKEFELLER. And thus lowering incidents.

Let me split off to you, Mr. Havighurst. Within product liability
you could make the case—I wanted you both, but I was trying to
sneak in two questions in the form of one. In product liability one
can make a case for Federal solutions because products travel
interstate. You can argue that in medicine it is intrastate virtually
always and some referrals are the exception, I suppose. Therefore,
it argues more for a State response,

On the other hand, 50 States, you have indicated, Dr. Brennan,
there is not much money for doctor discipline and PRO’s, et.
cetera. How do you stay—you said you did not feel strongly about
it—but how do you stay with the State in the face of enormous na-
tional pressure to address the cost of health care?

And for you, Doctor, the question which I directed at you. Please.

Mr. HaviGgHURST. On the question of State versus Federal respon-
sibility, Senator Durenberger and I wrote a bill some years ago to
encourage Federal experimentation with no-fault concepts and
- some other tort reforms at the Federal level with the idea of dem-
onstrating what could be done by private contract. We were going
to use the Federal Employees’ Health Benefits Plan as a vehicle for
trying out some voluntary options. It was an interesting idea.

I do not oppose doing things like that at the Federal level. The
no-fault idea is good enough that it ought to be studied very active-
ly at the Federal level to see what we can learn. I think it has
great potential for taking the money that goes into this system,
using it to compensate people, but at the same time preserving in-
centives, even strengthening incentives, for providers to avoid
those bad outcomes. We would not put each case through an eval-
uation process to see if the injury was avoidable or not. We would
just pay on the basis of the injury and that would seem to me to

ave very exciting potential. So I would hope the Federal Govern-
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ment would take an interest in it—experimentation first and, if
you want to do a national program later, that would be reasonable.

Senator ROCKEFELLER. Prevention, Dr. Brennan?

Dr. BRENNAN. Well I think we have spiralling health care costs
in this country as you put it. But we have not seen a lot of invest-
ment in quality of care. We have not seen a lot of investment in
safety. I think that if we were to invest in safety then we would be
saving ourselves a lot of money. Because these injuries when they
occur they, of course, cause problems with household production
and they cause wage loss, but nothing that they cause is a huge
cost in medical care.

So that of that money that is flowing into patient awards more
than half of it is going for health care costs associated with these
injuries. So if we prevented these injuries at the outset, chances
are we would bringing down our total health care cost bill by a rea-
sonable amount. And quality and assessment of appropriateness I
think go hand in hand. So I think if you could get hospitals off the
mark and interested in these areas you would be able to address
both your problems.

Senator ROCKEFELLER. Senator Durenberger?

Senator DURENBERGER. Mr. Chairman, I want to make one com-
ment in light of the question or the tenor of the question from my
colleague from South Dakota. I see it is repeated in some testimony
we are going to hear later on. That is the implication that part of
}he g)roblem here is due to the profit motive and positions and so

orth.

And while I do not argue with that thesis and I abhore what is
going on in Florida and some other places, and I think we have a
variety of studies out now to try to demonstrate the extent of it, I
must also point out that the profit motive has a similar value in
getting efficiency into the system.

The Mayo Clinic owns diagnostic equipment. It owns labs. It
owns hospitals and so forth and yet the proof is in the pudding in
terms of not only efficiency but quality of care and g0 forth in the
Mayo Clinic. The Kaiser Health Plan, they own all of it. Profii is
not the thing that is the dirty word in here. Profit is a motivating
factor. The problems in this system are the way the fee-for-service
sKstem works and this multiplicity of third party payers and all of
the outside experts trying to tell people who to practice quality
medicine.

So if the self referral system is going to be used to debunk
reform in this system I think they are choosing certainly an inap-
propriate and the wrong target to go after.

Thank you very much, Mr. Chairman.

Senator RockeFELLER. Thank you both very much.

Dr. Brennan, I have to ask this. I was at Yale University Medical
School fairly recently talking with physicians, physician assistants,
nurses, public health people, nurse practitioners. They said that
preventive medicine is not taught at Yale Medical School. Com-
ment, please.

Dr. BRENNAN. I would say that is an exaggeration.

Senator RocKEFELLER. I am not talking about Yale, I am talking

about medical schools in general.
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Dr. BReNNAN. I would say that there needs to be more of a focus
on preventive medicine and there is at least some education about
preventive medicine. There is almost no education whatsoever
about what it means to provide high quality medical care. So I
think their point is well taken.

Senator ROCKEFELLER. But when you say preventive medicine

what does that mean to you?
Dr. BRENNAN. Well preventive medicine can be a lot of things.

Preventive medicine, the traditional preventive medicine fields
would be something like occupational medicine where you go into
the work place and try to prevent injuries there or you think about
preventive medicine in terms of high quality prenatal care. Quality
assurance, preventing medical injuries insofar as preventing medi-
cal injuries is another form of preventive medicine.

Senator ROCKEFELLER. All right. Thank you. I really do thank
gou and [ also very much apologize to the witnesses who follow you

ecause we have taken our time at this, but it is important. I am
very grateful to both of you.

Our third panel is Karen Fennell, who is a registered nurse and
represents government affairs, Department of the American Col-
lege of Nurse Midwives; Pam Gilbert, who is legislative director of
Public Citizens’ Congress Watch; Danine Rydland, who is a doctor
from my State of West Virginia, I might say, American College of
Obstetrics and Gynecology; and Richard Smith, who is director of
public policy, the Washington Business Group on Health.

Karen Fennell, maybe we can start with you.

STATEMENT OF KAREN 8. FENNELL, R.N,, M.S., GOVERNMENT AF-
FAIRS SPECIALIST, AMERICAN COLLEGE OF NURSE-MIDWIVES,
WASHINGTON, DC, ACCOMPANIED BY SUSAN M. JENKINS, ES.

QUIRE :

Ms. FENNELL. Thank you, Mr. Chairman. I am Karen Fennell,
overnment affairs specialist for the American College of Nurse-

idwives. This is not the first time we have come before the
Senate Finance Committee and other committees of Congress with
our malpractice problems.

Throughout 1986 when nurse-midwives had no malpractice insur-
ance, we came before you frequently to address this problem. Cur-
rently, today there are approximately 4,000 certified nurse-mid-
wives in America. Certified nurse-midwives work interdependently
with physicians, mainly obstetricians, with whom they consult and
to whom we refer patients who develop complications requiring
physicians’ care.

We have not as a profession moved out of the malpractice crisis
arena. We thought that with the passage of the Risk Retention Act
of 1986, that moving to State control in this area, would relieve us
of many of the problems that we had. But I am here today to
report to you that the Risk Retention Act, in moving malpractice
to a State level of control, has actually created more problems for
us.
Today nurse-midwives are insured by a variety of insurance com-
panies. Mainly, because of the malpractice crisis, nurse-midwives
have moved to work for hospitals. In fact, 76 percent of our mem-

53-100 0 - 92 - 2
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bership work in hospitals and another smaller percent work with
hysicians. Premium costs range in those practice settings from
§4,000 to $25,000 per year, per nurse-midwife.

The other portion of our membership has sought the assistance
of the College to create a nationwide insurance program. These
CNM'’s work in community health centers, rural areas of the coun-
try and many of these own their own professional businesses.

In 1986 CNA insurance companies and a consortium of under-
writers, reinsurers came to our assistance. We are in the fifth year
of that claims made policy. Our premiums have matured to a level
of $6,100 a year. While this might not seem much in comparing
this premium rate to physicians, certified nurse midwives incomes
fall far below the levels of that of physicians. The average nurse
midwife in this country makes $37,000.

Mr. Chairman, I was in your State just 2 weeks ago and our
nurse-midwives at their chapter meeting were talking about their
problems of malpractice. The community health centers are telling
us that they are not going to be able to afford increases in malprac-
é’ch Oi(t)lgurance. Our CNM’s in that State make an average salary of

CNA this year came to the college and informed us that they
could not continue the business of insuring CNM’s because it was
not profitable. While the number of claims had not increased sig-
nificantly over the past 5-year period, the severity of past reported
payments has escalated ten folé). It is not unusual for a settlement
of $1 million to be paid in patient awards.

We have been rejected by many blue chip companies—AIG,
Interstate, St. Paul, Transamerica and Reliance—again stating
“that profitability is difficult to support because of the political and
emotional nature of this class.” In response to this, CNA has re-
sponded to us saying that they would provide a safety net until we
complete our search. This safety net would result in a 46.8 percent
li)n %remiums and also exclude all nurse-midwives who do home

irths,

While home births is a very small portion of the population, less
than 5,000 births per year, it is the population that are in rural
America, those where women do not have access to birthing cen-
ters and community hospitals.

I shall not spend time on Federal reimbursement policies. We
have addressed some of our concerns in our testimony and hope
that you will review them. Community Health Centers are of great
concern to us. It is an area where nurse-midwives do seek employ-
ment. We have had much dialogue with the community health cen-
ters and would like to recommend to you today that we look at the
Federal Tort Claims Act in regards to CNM'’s who are employed by
community health centers.

There is only one other area I would like to draw to your atten-
tion, and that is the issue of surcharge. Some of you might have
seen the surcharge case that is before the District of Columbia
right now. There are 10 States in which surcharges exist—that is
obstetricians and family practice doctors who either employ or col-
laborate with nurse-midwives have an additional fee, an additional
charge placed on their premiums. These charges range from $300,

to close to $14,000 a year.
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Currently there are 10 States. I would like to enter for the record
those States—Alaska, California, District of Columbia, Florida,
Georgia, Michigan, Mississippi, Minnesota, Montana and Texas.
While we do not have time to go into depth on the surcharge case,
we have provided in our testimony the details of the case before
the District of Columbia. Also with me today is Susan Jenkins,
legal counsel to that case.

The College comes before you because of our concerns in insuring
our members. But more importantly of that, if we cannot insure
our members they cannot practice; and if they cannot practice they
cannot serve the pregnant women of this country.

Senator RockereLLER. Thank you very much.
d.['I]‘he prepared statement of Ms. Fennell appears in the appen-

ix.
Senator ROoCKEFELLER. Ms. Gilbert, can we go to you next, please?

Ms. GILBERT. Sure.

STATEMENT OF PAMELA GILBERT, LEGISLATIVE DIRECTOR,
PUBLIC CITIZEN'S CONGRESS WATCH, WASHINGTON, DC

Ms. GiLBERT. Thank you, Mr. Chairman, Senator Durenberger. I
am Pamela Gilbert, legislative director of Public Citizen’s Congress
Watch. Public Citizen has long been active in efforts to reform the
health care system and to improve the quality of medical care. I
very much appreciate the opportunity to be here today to present
our very strong view that restricting the rights of victims of medi-
cal malpractice will not significantly reduce the costs of health
care and will in fact be detrimental to efforts to improve the qual-
ity of health care.

Hundreds of thousands of consumers are victimized each year by
negligent medical care. Public Citizen estimates that number to be
anywhere from 150,000 to 300,000 consumers each year. Yet most
attempts to address the problem of medical malpractice come in at-
tacks on victims and their right to recover damages and not on
solving the problem at its source, which is ensuring quality care
and eliminating or significantly reducing medical negligence.

Now we are hearing from President Bush and Vice President
Quayle and the American Medical Association that the crisis, the
very real crisis in health care in this country is the reason we need
to restrict the legal rights of victims. The claim is that limiting vic-
tims’ rights will be the solution to the skyrocketing costs of health
care. Nothing could be further from the truth.

Medical malpractice costs make up a very, very small part of
overall health care costs. If we completely eliminated the right of
injured victims to go to court to recover their losses we would

-make barely a dent in the costs of the health care system. In fact,
those costs could be increased.

The greatest impact of restricting access to the courts would be
felt by the victims of negligent care who may need to go without
compensation or with little compensation. In addition, relieving
negligent doctors of responsibility for paying for their victims’ inju-
ries does not mean that these costs will disappear. Someone has to
pay for these injuries. If it is not the negligent provider it is the
victims themselves or public programs like Medicaid. This does not
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save the country health care costs; it simply redistributes those
costs from wrongdoers to innocent parties. :

Finally, we think that restricting victims’ rights could increase
the cost of the health care system because it would decrease the
deterrent effects of the system. Reducing deterrence could increase
injuries, and likewise, increase health care costs.

t is really an insult to the millions and millions of people who

are uninsured and underinsured in this country that the answer to
their problem is to take away compensation from people who have
been injured by negli%ent health care. This country does have the
resources to provide both adequate health care to all of its resi-
dences and to adequately compensate victims of medical malprac-
tice.
As you may know, Public Citizen is a strong supporter of a single
payer health care program similar to the Canadian system to pro-
vide universal health care in the United States for the same costs
as our current system, without curbing the rights of malpractice
victims.

The solution to the serious problem of malpractice, on the other
hand, is to prevent the injuries in the first place through improved
doctor discipline efforts, better training and the adoption of medi-
cal practice guidelines.

Improvements in disciplinary programs against doctors who
commit malpractice, we believe, could E}‘revent a substantial
amount of that malpractice from occurring. This is because, accord-
ing to many studies that have been done, a small number of ﬁhysi'
cians are responsible for most incidents of malpractice. So that if
you could reduce the occurrences of malpractice by those few pro-
viders you could significantly reduce the prevalence of malpraetice
in this country.

But that is not what is happening. The Public Citizen Health Re-
search Group puts out every year an analysis of disciplinary meas-
ures taken by the various States. What we found in 1989 is that
the rate of disciplinary actions among the States has actually de-
creased slightly. The average rate is 2.64 disciplinary actions per
1,000 physicians.

I would like to, if I may, submit for the record our latest report
on doctor discipline.

Senator RoCKEFELLER. Of course.

[The report appears in the appendix.]
Ms. GILBERT. In sum, we believe that many innocent victims are

injured or killed every year due to medical malpractice. The liabil-
ity system is designed to compensate those victims and to deter
physicians from negligent behavior. This system is not perfect. Too
few victims are compensated through the courts and the incidence
of malpractice continues at an unacceptably high rate.

But the answer is not to limit victims’ rights in medical malprac-
tice. We believe that is both misguided and a cruel solution. The
only humane and effective mechanism for lowering medical mal-
practice costs is to limit the incidents of physician negligence and
thereby lower the number of malpractice victims.

We look forward to working with Congress to both adopt a na-
tional health program and institute reforms that would reduce the
incidence of medical malpractice and improve the overall quality of
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health care. We will continue, however, to strenuously work
against proposals that would make it even more difficult for vic-
tims of medical malpractice to recover for their injuries.

Thank you.

Senator RockerFELLER. Thank you, Ms. Gilbert,

[The prepared statement of Ms. Gilbert appears in the appendix.)

Senator ROCKEFELLER. Dr. Rydland?

STATEMENT OF DANINE RYDLAND, M.D., AMERICAN COLLEGE
OF OBSTETRICS AND GYNECOLOGY, MARTINSBURG, WV

Dr. RypLaANDp. Mr. Chairman and members of the subcommittee,
this is not the first time that I have testified before the Senate on
the issue of medical liability, When I previously testified in 1986 I
was a practicing OB/GYN fulfilling my National Health Service
Corps obligation in a medically underserved area, Petersburg, West
Virginia.

I could not have imagined at that time that I would give up ob-
stetrics 4 years later due to skiyrocketing malpractice insurance
premiums in West Virginia of all places. My malpractice premium
was rising to $40,000 per year. Given the depressed economic situa-
tion in West Virginia, I refused to pass these costs along to my pa-

tients. They simply could not pay them.

" By limiting my practice to gynecology my malpractice insurance
is considerably lower at $17,500 per year. With all due respect, I
would much rather be providing maternity care, as 1 have been
trained to do, than to be testifying about the ongoing liability crisis
which has caused many of my colleagues to quit obstetrics altogeth-
er.
According to a 1990 survey of ACOG membership, 12.2 percent of
OB/GYN's nationally had given up obstetrics because of liability
concerns and almost one-quarter had decreased the amount of
high-risk obstetric care they provide. The same survey reported
that almost 78 percent of our physicians had at least one claim
filed against them. Clearly the liability crisis is not due primarily
to the bad doctor.

If medical care was getting worse the liability crisis would not be
surprising, but all indications for the last decade show better out-
comes. Infant mortality rates are down; maternal mortality rates
are down, yet the number of lawsuits is up.

In resEonse to liability concerns we are witnessing a disturbing
trend taking shape within the profession. OB/GYN'’s are giving up
obstetrics at an earlier age. OB/GYN’s used to phase out their ob-
stetric practice as their patient population aged and switch to a
gynecology only practice around the age of 55. Yet more than one-
third of those who have quit stopped before the age of 45. It is clear
that we are losing some of our most experienced and competent
practitioners in the prime of their careers. I, myself, stopped prac-
ticing obstetrics at age 35.

The liability crisis is affecting family physicians as well. One-
third of family physicians in California, whose practices included
obstetric services no longer provide prenatal care. Almost 40 per-
cent of Texas family physicians and approximately one-half of Ne-
vada’s rural family physicians have stopped delivering babies. It is



34

o?'r patients, however, who ultimately suffer from the liability situ-
ation.

When I was practicing in Petersburg, I provided the only obstet-
ric care for five eastern panhandle counties. A recent study by the
Rural Health Research Center concluded that women living in
rural areas who obtained their obstetric care outside local commu-
nities are more likely to experience adverse perinatal outcomes.

Enough statistics. Let me tell you what types of tort reforms we
think work. It is vitally important to encourage alternative dispute
resolution systems as you, Senator Durenberger, have proposed.
The current system for compensating injured parties is time-con-
suming with average delays of 5 years before payment in OB/GYN
cases. It is also inefficient with as little of 28 cents of each malprac-
tice premium dollar going to the injured partfy;.

The current system is unacceptable. Both patients and physi-
cians suffer. We support tort reforms such as a cap on noneconomic
damages; periodic payments of future damages; a shortened statute
of limitations for claims by minors; and a mandatory collateral
source offset. These are similar to reforms enacted in California
where fewer of my colleagues have quit obstetrics according to 1990
survey.

The survey also showed a significant increase in the percentage
of California OB/GYN's devoting at least one-fifth of their prac-
tices to high risk care. In addition, ACOG supports strengthening
the State medical boards that are responsible for disciplining and
removing physicians who provide substandard care.

In closing, the bottom line is that pregnant women in many
areas of the country are having difficulty obtaining prenatal care,
While it has never been safer for a woman to have a baby in the
United States it has never been riskier for a doctor to deliver one.

I hope to take up obstetrics again when the liability climate im-
proves. Towards this end, I urge you to pass Federal legislation. We
cannot allow the situation to deteriorate further and jeopardize the
health of American women and their infants. I hope that if I am
called upon to testify 5 years from now it will be to tell you the
positive effects your legislation has had on the delivery of obstetric
care and not to tell you how much worse the situation has gotten.

Senator RockKereLLER. Thank you, Dr. Rydland.
d’[’Iihe prepared statement of Dr. Rydland appears in the appen-

ix.
Senator ROCKEFELLER. Richard Smith.

STATEMENT OF RICHARD I. SMITH, DIRECTOR, PUBLIC POLICY,
WASHINGTON BUSINESS GROUP ON HEALTH, WASHINGTON, DC

Mr. SmitH. Thank you, Mr. Chairman, Senator Durenberger. I
am Richard Smith, director of public policy of the Washington
Btcllsiness Group on Health. I appreciate the opportunity to testify
today.

The Washington Business Group on health is an organization of
large employers. It has been involved in public and private sector
efforts to improve health care deliver ang financing since 1974. In
recent years we have devoted considerable attention to the mal-
practice liability system. We have done work with a number of or-
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anizations, including the Department of Health and Human Serv-
ices. We have concluded that the current system is in need of fun-
damental reform.

I am not here today to argue that fixing our malpractice system
will by itself dramatically improve our health care system’s per-
formance. While the malpractice liability system is on its own
termls appalling, it is only one piece of the health system reform
puzzle.

Often participants in the health system reform debate speak in
shorthand. For example, they speak of play-or-pay, small group
market reform, national health insurance, tax credits. We should
not let this shorthand obscure the fact that the health care system
is an extraordinarily complex organism which is driven by numer-
ous perverse incentives, including the way we handle malpractice
liability. It will take hard work to untangle this web of perverse
incentives, but this work must be done because the bi% concepts
can easily fail when they meet what happens in real life in the
service delivery system. Malpractice liability reform provides a
starting point.

Mr. Chairman, a brief overview of our critique of the malﬁractice
liability system includes the following, much of which you have al-
ready heard from prior witnesses, so I will be very brief. First,
there is little evidence that the current system effectively deters
negligent care. Studies indicate that negligence rates have not
dropped over time despite a dramatic increase in malpractice
claims and costs. If we compare studies done in California in 1974
and in New York in 1984 we see roughly similar rates despite the
much higher rates of claims and the much higher costs associated
with the system.

Second, as we have already heard today, the system limits access
to care and burdens community health centers.

Third, the system promotes defensive medicine. It is important to
reCOﬁnize that overutilization can profit providers. However, I
think that Senator Durenberger appropriately pointed out that
that is not the best way to frame the issue. A better way to frame
it, and this was the intent of the statement in my written testimo-
ny, is that it can profit providers given the way most medical care
is currently organized. The Mayo Clinic model is not the model
that the great majority of providers are operating within today.
There is an inappropriate profit motive for providers to practice de-
fensive medicine given the way most medical care is now orga-
nized, in addition to the motive of protecting against litigation.

However, the phenomenon of defensive medicine does appear to
be real, as demonstrated by the example of electronic fetal moni-
toring. A recent report notes that a Utah malpractice insurer re-
quires physicians to use fetal monitors in all deliveries, after find-
ing that failure to use them was a factor in the bulk of successful
birth-related liability claims. Yet 2 years ago the Institute of Medi-
cine reported that studies do not support fetal monitoring’s effec-
tiveness in reducing infant mortality or morbidity.

Defensive medicine is not only costly, it also harms patients.
Fetal monitor use increases caesarean section rates and one study
has associated higher malpractice premiums with higher C-section
rates. C-sections produce more maternal deaths than vaginal deliv-
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eries as well as unnecessary cost, pain and suffering. At a mini-
mum, eliminating the need for defensive medicine sets the stage
for broader efforts to reduce inappropriate care.

Fourth, the malpractice liability system is terribly inefticient, in
large measure because it does such a poor job of distinguishing
meritorious cases from nonmeritorious cases. It does a very poor
job of deterring the filing of nonmeritorious cases and a very poor
job of weeding them out before they go to trial. Success rates for
plaintiffs at trial are much lower in the malpractice liability con-
text than in other civil tort actions.

Finally, the system is inequitable in a number of ways which
have already been identified by prior witnesses.

In the interest of time I will only briefly identify a few of the
characteristics which reform legislation should have. My written
testimony goes into greater depth on this topic. Before identifying
these characteristics though, I will note that the present system'’s
few defenders often cast the debate in terms of victims’ rights. We
believe this distorts the issue. The present system does a poor job of
vindicating the rights at issue by any measure. In addition, mal-
Eractice reforms have been uf)held by many courts and Congress

as chosen to modify how civil actions are handled in a number of
areas of law when there has been a compelling public policy reason
to do so. The poor results generated by the current system make
the case for solving the system’s problems rather than focusing on
a single conception of rights.

In WBGH's view some of the characteristics reform should have
include the following: First, it should be comprehensive. It should
cover all potential targets and theories of liabilities. In this connec-
tion we note the need to be cognizant of evolving theories of em-
ployer and insurer liability in managed care settings, and the need
t% zladdress medical equipment and pharmaceutical manufacturer li-
ability.

Second, reform should replace the current system with alterna-
tive resolution mechanisms, principally fault-based, designed to
speed up claims resolution, bring greater expertise and consistency
to fact finding and decisions, and reduce transaction costs. We be-
lieve that this can be one element of a program that will reduce
the incidence of negligence.

Third, reform should eliminate double recoveries. The method
chosen though should carefully allocate the remaining recovery be-
tween the negligent provider and collateral sources.

Finally, Mr. Chairman, poor quality, inappropriate and expen-
sive medical care is partly the result of our fragmented medical
care delivery system. Our fragmented medical care delivery system
lacks even basic quality improvement tools, such as a single medi-
cal record for patients. The fact that we must rely for data on the
incidence of negligence on one study of cases that moved through
New York hospitals 7 years ago is appalling.

The system should routinely generate the kind of data that
would allow one to find out where malpractice is occurring and
what needs to be done to correct it. As health system reform pro-
ceeds, it is vital that we create strong incentives for a fundamental
reorganization of our inefficient fragmented delivery system into
competing organized systems of care. This proactive strategy will
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produce far greater benefits than consigning quality improvement
solely to a redesigned malpractice liability system.

And finally, Mr. Chairman, malpractice liability reform itself
should be used to promote the transition of our current inefficient
and fragmented system into organized systems of care.

Thank you.

Senator ROCKEFELLER. Thank you very much, Mr. Smith,

[The prepared statement of Mr. Smith appears in the appendix.

Senator RockerFeLLER. Dr. Rydland, can I just start with you?
You mentioned the fact that you came to testify 5 years ago but it
was not, I believe, before this committee. I think this is the first
tirFe the Finance Committee has ever had hearings on malpractice
reform,

Am | 1generally correct in saying that 3 or 4 years ago about 250
OB/GYN'’s were practicing in West Virginia and that today it is
somewhere between 50 and 557

Dr. RypLAND. That is correct.

Senator ROCKEFELLER. Let me ask you why you think that is.

Dr. RypLAND. We have had an exodus of obstetric providers. We
have also had people retiring at an earlier age or dropping the
practice of obstetrics. A lot of it has to do with the high cost of li-
ability in West Virginia,

At one point Senator Durenberger was talking about the raise in
malpractice premiums. At one dpoint from 1 gear to the next my
Kremium rose 300 percent. And in the last 6 years my premium

as done up 900 percent. At one point for a patient with Medicaid I
was making $40 for 9 months worth of care after I paid m{dliabilit

remium and 80 percent of my obstetrics patients were Medicaid.

tate-wide it is between 50 and 60 percent.

Physicians are not making money. There is at this point almost
an adversarial relationship between patients and physicians that
has developed as a result of this. Obstetrics has to be fun and at
3:00 in the morning if it is not fun, it is not worth doing. I think
that a lot of physicians have decided that over the course of the
last few years. We have taken all of the fun out of it.

Senator RocKEFELLER. You indicated or rather I indicated before
't:bgt about 2 or 3 years ago there were in fact 2560 OB/GYN’s prac-

icing. :

Dr. RypLAND. There were.

Senator ROCKEFELLER. So presumably the tort system was the
same then as it is now. What is so different about the last 3 years
that has caused this enormous change? Incidentally, do you find
this t09 be unique to West Virginia in conversations with colleagues
or not!

Dr. RypLAND. It is worse in West Virginia than it is elsewhere. I

have been on the National Advisory Committee for rural health
'policY for the last 8 years. So I have had a chance to talk with
people all over. It is a problem everywhere. It is particularly diffi-
cult in some of the frontier States and West Virginia in a lot of
ways is the same as some of the frontier States, like the Dakotas
and Montana.

One of the things that happened when I came 5 years ago, West
Virginia had just passed malpractice legislation. The insurance
companies all decided that under those terms they would no longer
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provide liability insurance in West Virginia for physicians. The leg-
islation was repealed as a result of that and rates have gone up as-
tronomically.

Physicians will not come to West Virginia because they have
heard about what is going on there. We cannot attract new physi-
cians to the State of West Virginia. So those that are retiring or
choosing to drop their obstetric practices are not being replaced.

Senator RockereELLER. What happens to pregnant women? What
happens as a result of this?

Dr. RypLAND. Pregnant women are traveling further for their
care. There are more of them that are not getting any prenatal
care.

Senator ROCKEFELLER. In other words some get it but have to go
further to get it, as opposed to those who just decide that they are
not going to get it because they do not want to go for it.

Dr. RypLAND. Sometimes it is not a matter of want. It is a matter
of not being able to get there.

Senator RockEFELLER. Not having transportation?

Dr. RypLAND. Correct.
I think more are traveling further for care. Therefore, they are

going less often. And as some of the studies show the further that
they go for care the higher the risk of problems with the pregnan-
cies, premature deliveries, which again adds to the expense of the
whole system.

Senator RockeFELLER. Did you find that you were either now or
before, before you made your decision to get out, that in the period
before that or whenever, that you found yourself practicing what
has been called defensive medicine to protect yourself from the pos-
sibility of suit?

Dr. RypLAND. I think that we do a lot more documentation nowa-
days. We do a lot more testing. Fetal monitoring has become rou-
tine, where it was not in the past, and the studies do not always
bear out that that is necessarily better.

The cost of care has gone up because we order tests that we did
not used to order because you have to cover all your bases. The
judgment of the physician is not taken into account anymore. The
art of medicine is being lost and the science is being emphasized.

I think that there has been a change in practice patterns driven
by the liability crisis, yes.

Senator RockereLLER. West Virginia is not the biggest State in
the world, but there are 1,800,000 people who live there; we have
55 counties. We have many counties without a practicing OB/GYN.

Dr. RyprLanp. That is right.

Senator RockerFELLER. And a number of those do not aeliver and
within that a number of those do not deliver Medicaid babies.

Dr. Rypranp. That is correct.

Senator RockereLLER. What happens? What happens at the time
of delivery? .

Dr. RypLaND. When I was in Petersburg I had patients that de-
livered in other hospitals in the emergency room by the internist. I
had a patient who lived 20 minutes from Cumberland, MD, who
was denied care because she had West Virginia Medicaid. So she
came to me 2 weeks after her due date with a severely distressed
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baby because she did not know that she could get care an hour and
a half away where she was denied that care 20 minutes away.

It makes providing care much more difficult for those who still
provide care because we are presented with ‘what we call train
wrecks because people are not getting care and are not preventing.
We talked about preventive medicine. That is what prenatal care is
all about. If you cannot prevent the problems then you have to deal
with the problems that drives up the cost of care, you have more
premature babies, you have more problems.

Senator ROCKEFELLER. Is the nurse midwife stepping into this
ga&, Ms. Fennell?

s. FENNELL. We can only step in to a certain extent. In the
State right now, you have less than 40 nurse-midwives. The College
requires in the standards for practice that in order to keep your
certification to practice, you must have a backup physician to col-
laborate and refer patients so that women who develop complica-
tions requiring physician care, that it is relatively available so we
do not have the case of the woman who we just talked about who
did not get care.

The other thing that is happening in West Virginia is the Uni-
versity and the School of Nursing at Charlestown will be opening
up a nurse-midwifery service within the next few months. Once the
service is well established, within another year we will have a
school of nurse midwifery there.

We hope that some of those initiatives will assist the obstetri-
cians in the State.

Senator RoCKEFELLER. In your experience, Dr. Rydland, you prac-
ticed as a National Health Service Corps. You now practice in the
Martinsburg area.

Dr. RypLAnD. That is right.

Senator RoCKEFELLER. Which I assume covers a rather large
area.

Does the nurse midwifery growth potential help out in this crisis
in your judgment?

r. RypLanNDp. Without nurse-midwives we would not be able to
provide the service that we are presently providing. In Martins-
burg there are three physicians providing obstetric care and three
midwives. We provide care—I should say they since I do not do it
anymore—for roughly 1,000 pregnant women a year coming from
Berkeley, Morgan, and Jefferson Counties.

Without the midwifery services the physicians would not be able
to provide prenatal care for the numbers that they do.

Senator RockeFELLER. Do patients—and I would ask both of you
this—expect different things from a nurse midwife as opposed to
an OB/GYN, a different level of care or what?

Dr. RypLAaND. I can address what we are doing in Martinsburg.
Most of the prenatal care is provided by the midwives and the de- -
livery itself is provided by the physicians. Our midwives have not
been able to spend as much time in the hospital because they are
providing prenatal care for 6 hundred and some women a year. So
we work together and provide the care and the level of service, I
think, is the same.

Ms. FENNELL. We see a lot of this, in West Virginia, the co-man-
agement situation of women. We do have some new providers in
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the State, some family practice doctors and nurse-midwives who
are actually substituting for one another, where the nurse-mid-
wives are doing the delivery for the essentialéy normal woman.

Senator RockerFELLER. Could I then—and Senator Durenberger I
will stop and come back after you question—make the logical as-
sumption that what you are saying, Dr. Rydland, is obviously true
about OB/GYN'’s practicing but that potentially the 40 nurse-mid-
wives that Ms. Fennell is talking about is beginning, in fact, to
make up that difference. So that your complaint may be personal
within your Erofession but as far as the patient is concerned the
patient may be as well served by a combination of OB/GYN’s and
nurse midwifery?

Dr. RypLanD. I think that collaborative practice is important. It
is the only way to provide care when the numbers are so limited. I
think that as far as high risk care is concerned women are having
to travel further. Again, between Martinsburi and Morgantown
there may be one place they can go if they are high risk. And they
cannot be taken care of in their local communities because there is
not a physician capable of taking over that care.

So the midwifery program is filling some of the gap and it is pre-
venting some realfy bad things from happening. But it is not solv-
in% the problem.

enator ROCKEFELLER. And in Petersburg, for example, you said
there are three OB/GYN's, three nurse-midwives working together
in the Martingsburg area.

Dr. RypLAND. In Martinsburg,

Senator RoCKEFELLER. In Petersburg, and for the sense of our au-
dience, that is a much more remote community, are the nurse-mid-
wives also available?

Dr. RypLanp. In Petersburg a National Health Service™ Corps
physician took over for me 4 years ago. About 6 months or a year
ago he also added a midwife and now there is a semi-retired obste-
trician from the D.C. area who comes out one week a month to
cover for him.

They are still providing care for five counties and in the winter
time that can be a real trip as you well are aware.

Senator RockereLLER. Thank you.

Senator Durenberger?

Senator DURENBERGER. I want to thank all of you for your testi-
mony. -

Mr. Smith, thank you for your statement, f'our comprehensive
review of S. 1836 and your support for it as well.

I would say to the Chairman, the Chairman has been very gener-
ous. When we were on the Pepper Commission we had an experi-
ence in Minnesota with a couple that delivered a baby. The baby
ended up dying because they could not get into the hospital and so
forth. He has been generous enough to use the Minnesota experi-
ence. I am going to recommend to him a two-sentence closing from
a West Virginia, that he think about as he thinks about the whole
issue of the need for medical liability.

That is, it has never been safer for women to have a baby in the
United States today; and it has never been more risky for a doctor
to deliver one, which is really something for all of us to think

about.
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Ms. Gilbert, thank you for pointing out to us that if we are look-
ing at access and cost we have a lot of places we can look at in the
system today and the self-referral discussion we had earlier is a
part of that problem. I think what I tried to do is, my comments
about Senator Daschle’s question is to indicate that there is a trend
in medicine towards changing the way medicine is practiced in
which you may see profit, but you may see that profit shared
across & variety of specialties and expertise just as profitability in
healthy babies may be shared between the mid wifery an OB/GYN
and some nurses and a variety of other people as well.

So the failure in the system does not come automatically because
a physician may have an interest in some other part of the process.
It is the way that whole process is organized, so that everyone can
share the responsibility for the outcome. That seems to be one of
the shortcomings we all face in this process.

Ms. Fennell, my question of you is, as we look at the cost this
system is imposing on us, it is possible to sort of blame that on in-
surance coml)anies because it is insurance companies that evaluate
the potential of the cost and then translate that into premiums.
But as I understand it, now about 45 percent of all of the malprac-
tice insurance that is written in this country is being written by
ph¥sician organizations, something close to a self-insured model.

ou were generous in going through a variety of efforts that you
had undertaken as a national association to find and insure. Is
there a reason why the Association or all tpeople engaged in the
profession do not form an organization to self-insure?

Ms. FENNELL. Our numbers are not great enough to self-insure.
At least that is what our advisers are telling us. And the physician-
owned companies that we have approached have had no interest in
insuring nurse-midwives.

Senator DURENBERGER, Have no interest in?

Ms. FeNNELL. No interest in insuring us. I do not believe that
has to do so much with the obstetrical population. You have to re-
member these are the same companies that are imposing upon the
obstetricians and family practitioners these surcharges, with no
data to support them.

Senator DURENBERGER. With no data to support them?

Ms. FENNELL. To support them.

Senator DURENBERGER. I wonder, Ms. Gilbert, if you could not
help us understand a little more the objection that your organiza-
tion has to elements of reform. I stated earlier as an author of one
of these approaches I stated my objectives which were (1) to better
define quality; and (2) to ensure a remedy whenever there is a fail-
ure in meeting those objectives.

All of the data that studies seem to offer us say that the present
sKstem which is largely a tort based system is not doing either. I
think one of the earlier witnesses says it keeps pushing our defini-
tion of quality to whatever new invention comes along and so forth.
Which reminds me of why I do not support a single payer system,
because if you made all the Canadian health care system live by
the U.S. malpractice standards everybody out there would be guilty
of malpractice.

But the point is, can you be more specific about what it is in the
reform that you believe would decrease the number of victims who
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are currently receiving compensation for injury? I mean I under-
stand now it is something like 3 percent of all victims get compen-
sation or some very small figure. And you, I take it, if I take your
statement literally, that would be reduced by any of these reforms.
Could you point out for us which of these reforms would do it and
how it would accomplish that?-

Ms. GILBERT. I have to say that I am not familiar with your pro-
posal. So what I may address may not be in what you are advocat-

ing.

%enator DURENBERGER. That is fine.

Ms. GiLBERT. I certainly agree with the goals that you just stated
in improving quality and ensuring comgensation. What we have
looked at have been the proposals that have been put forward by
others for supposedly fixing the malpractice system, like caps on
damages, offsets to the collateral source rule, statute of limitations
provisions.

Many of them focus on damages, caps on damages. For example,
as far as I can see, that is not going to change what seems to be the
biggest criticism of the system—that it is inefficient, it is not com-
pensating negligently injured victims. Both criticisms we agree
with. But capping damages is going to do only one thing, and that
is reduce the damages that the most seriously injured victims can
collect today.

Every study that has ever been done shows that the most seri-
ously injured victims are the ones that are undercompensated in
our tort system. A cap on damages, particularly the ones that have
been proposed, are generally sometging like a $250,000 cap. Only
the very, very most seriously injured victims ever receive anything
more than $250,000. It is extremely rare.

But for those people, those are often the permanently injured,
people who may require millions of dollars in medical care. Why
are we focusing on those vulnerable and very unfortunate victims
as the people we are going to take money from in order to fix the
rest of the system?

Senator DURENBERGER. Is it likely to presume that it is the few
awards in excess of $250,000 that many insurance companies use to
predict premiums and therefore it is a few of those awards that are
setting the standards for premiums?

Ms. GILBERT. It could be. It is very difficult to know what the in-
surance industry is using to set their predictions and their rates.
When I listen to this panel, and I could not be more sympathetic
and concerned about what has been said from the doctors on this
panel and nurse mid wives, that is a very, very serious problem for
consumers if you cannot get obstetrical care.

It looks to me like we have a serious insurance problem. Why are
insurance rates, especially now when supposedly the crisis is over
and insurance rates for most physicians are going down, why
should obstetricians in West Virginia have a 900 percent insurance
rate increase over the last 3 years. That is an outrage and that is
something that has to be looked at.

There 1s a wonderful study that was done by the Pennsylvania
Trial Lawyers in conjunction with the Pennsylvania Medical Socie-
ty. They looked at the insurance crisis in the State of Pennsylva-
nia. They concluded that what the medical malpractice system



43

needs is experience rating. That the doctors and the hospitals—and
Dr. Brennan said this earlier—should be assessed insurance premi-
ums based on their own experience.

The insurance industry has that information. Why they are not
using it to better set their premiums in a more rational way we
have no idea. But we think that would be the correct solution.

Senator DURENBERGER. You would have no problem with experi-
ence rating insurance premiums?

Ms. GiLBerT. That is what we would encourage—more experience
ratings. :

Senator DURENBERGER. Okay. Thank you.

If my bill had in it a cap on so-called non-economic damages of
$250,000 that you would find objectionable?

Ms. GILBERT. Very objectionable.
Senator DURENBERGER. And if my bill had in it mandatory offsets

for damages paid by collateral sources you would find that objec-
tionable?

Ms. GILBERT. Yes, the way we have seen it described usually.

Senator DURENBERGER. If my bill had in it mandatory periodic
payments of awards exceeding $100,000 as a replacement to the
lump sum awards, would you find that objectionable?

Ms. GiLBERT. Yes, because it is mandatory.

Senator DURENBERGER. Why would that one be objectionable?

Ms. GiLBerT. We think periodic payments is often the right way
to go and it is very appropriate. It happens very often in court
today. But it should not be mandatory. There are some situations
for certain reasons that a victim requires a lump sum up front.

Senator DURENBERGER. If my bill were to provide for limitations
on attorney contingency fees, like 25 percent of the first $150,000,
15 percent over that, would you find that objectionable?

Ms. GiLBERT. Yes, we would.

Senator DURENBERGER. And why?
Ms. GILBERT. There has been no evidence that has been shown to

us that limiting contingency fees does anything to increase the effi-
ciency in the system or increase the number of malpractice victims
who are being compensated or being adequately compensated.

Contingency fees should not be out of line and that should be a
matter that is negotiated between an injured person and their at-
torney just as defense fees should be negotiated between the doctor
and their attorney. I do not think defense fees should be limited
and I do not think plaintiff's fees should be limited. That is some-
thing that I think the market place should take care of with some
adequate oversight by each State Bar.

Senator DURENBERGER. And you know that that sort of makes
you sound like attorney watch rather than Congress.

Ms. GiLBerT. Well maybe. Then a lot of times what is said by the
American Medical Association makes them sound like the Ameri-
can Insurance Association.

Senator DURENBERGER. I understand that.

Ms. GiLBERT. But you look at the issue and decide based on who
you are representing what you think the best solutions are. I do
not care very much about lawyers, how much money they make. It
is not anything I ever look at or spend a lot of time worrying
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about. What I care about are the clients of those lawyers—injured
victims—and being able to get into court.

It seems to me limits on contingency fees are proposed for one
reason, that is to keep some victims out of court.

Senator DURENBERGER. And the California experience is not in-
structive in this regard?

Ms. GiLBerT. Well I have not seen adequate data on the Califor-
nia experience. The studies I have seen of tort reforms in general
that have been implemented show that those tort reforms have not
improved the medical malpractice system.

Senator DURENBERGER. If I have joint and several liability for
noneconomic damages in my bill, would that be objectionable?

Ms. GILBERT. Yes.

Senator DURENBERGER. And if [ started limiting the statute of
limitations in any way, would that be objectionable?

Ms. GiLBERT. It depends how it was limited, I suppose.

Senator DURENBERGER. And if I were to go after the notion that
all punitive damage awards would go directly to the plaintiff
rather than perhaps some part of it going into a special trust fund
to assist States in the improvement of health care quality pro-
grams or something else, would you find that objectionable?

Ms. GiLBERT. I would have to look at that proposal.

Senator DURENBERGER. Because I think various bills have various
proposals for what you do with punitive damages.

What is your view on alternative dispute resolution?

Ms. GiLBerT. We are big supporters of alternative dispute resolu-
tion processes. We like them to be voluntary. There needs to be
much more experimentation with them. You know, some of the
ADR provisions that have been implemented around the country
actually increase costs because they increase the number of people
who are being compensated. I do not object to that. But you have to
figure out what your goals are and then how to implement them.

But alternative dispute resolutions are something that we have
endorsed for a long time.

Senator DURENBERGER. In the proposal that I introduced yester-
day undertaken to include the medical products, drugs, devices and
so forth, along with the professional liability, is that a good idea or
not so good idea or does it depend on how I do it?

Ms. GILBERT. We are opposed to any kind of Federal limitations
on product liability cases, whether it is medical products or other-
wise.

Senator DURENBERGER. And that is laid on the same premise as
your others, which is that implicit in all of that is limitations on
awards, limitations on access to the tort claim system?

Ms. GiLBerT. Exactly. Making it more difficult for injured vic-
tims to get compensation through the courts.

Senator DURENBERGER. So then just as a bottom line—this is my
last question—what reform, if we accept the current system with
some very small percentage of injured people being compensated
and we accept the current system in which 56 percent of the
money involved in trying to compensate them actually does so,
what is the reform that you offer that would guarantee us that 100
percent of the people would be compensated?
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Ms. GILBERT. I do not have a reform for that. We think we need
to reduce seriously the number of malpractice victims and the inci-
dents of malpractice in this country. There needs to be better
doctor training, doctor discipline, a great deal of emphasis on pre-
vention and loss prevention. It is what my organization in the
product area and in the medical care area has been devoted to for
many years.

We also think there is a serious problem with the insurance
practices in the medical malpractice area and the product liability
area. We need some good, solid insurance reform to get these insur-
ance premiums down.

Senator DURENBERGER. Well 1 would just close with an observa-
tion on that and that is that you have heard from the witnesses
here today and there are many more that we have heard traveling
around the country on the Pepper Commission and on our own,
that while Congress watched with all the public confidence that it
has and its positions, has been advocating the reforms you have
suggested and objecting to the reforms offered by others, the situa-
tion keeps getting worse in terms of fewer people getting access to
much needed prenatal, natal, postnatal care.

Just to give you one example, the situation keeps getting worse.
The record is that this system is not working and each time some-
body offers up a solution of some kind, that is that suggests that
you are moving in the direction of more universal reform, there is
a response that says somehow this is provider motivated. That is
the one I usually gets. It is provider motivated.

You know, look at your list of supporters. They are all providers

and so forth or provider oriented. So it is a frustration to try to be
a reformist in this particular area because the situation just keeps
getting worse.
~ Ms. GiLBeRT. And that is the case even though every State in the
country has passed some kind of supposed reform to their legal
system in the medical malpractice area. I agree with you that the
problem is getting worse. Where we disagree is on the offered solu-
tions. We think there are solutions. Making it harder to receive
compensation through the courts is not it.

Senator DURENBERGER. Well I know my State, I think it was
1986, passed some reform and within minutes the trial lawyers who
had been asleep at the switch in 1986 got back in there and within
2 years they changed it. You know, for the sake of unlimited dam-
ages and that, they decided to undo the reform.

This keeps happening all over the country. I think California is
big enough so that it has not happened in California. I am not anti-
lawyer. I mean, thank God they are around. But all of the evidence
says that somehow we are all going to have to alter some of our
thinking on this subject or it is just going to get worse.

Mr. Chairman, thank you.

Senator RockerFeLLER. Thank you, Senator Durenberger.

Mr. Smith, in your testimony you indicated that medical liability
reform must be linked to or%anized systems for the delivery of
care. I understand the words. I do not understand what you mean.

Mr. SMmiTH. Senator, medical liability reform can proceed inde-
pendently of comprehensive health system reform. There is a com-
pelling case to proceed with malpractice reform now. Any reasona-
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ble set of reforms will improve the current situation. However, the
Washington Business Group on Health's position is that all aspects
of health system reform that are proceeding now ought to be focus-
ing on the reorganization of health care delivery into organized
systems of care.

Reform of malpractice liability law is one sort of reform that can
be used to drive the system in a direction which we believe can
produce higher quality, more appropriate care.

Senator RockKeFELLER. Okay. Thank you.

Ms. Gilbert, you heard Dr. Rydland and I recognize that there is,
and I think I have indicated, that there are many more patients
who were harmed than who file suit. But, nevertheless, this study
indicated that 78 percent of practicing OB/GYN’s have had at least
one liability claim against them.

You do not live in West Virginia. You do live here. You have a
lot of health care available to you in a very rich city, for most
people. It is not wealthy for its very poor, but you are not one of
them. You have been struck, I think, by what happens when people
stop practicing medicine.

It is not just OB/GYN’s that has devastating affects. It is also
emergency doctors. Sometimes they stop because they are getting
the most extreme cases. In many cases their emergency rooms an
trauma centers are simply closed down. It is the first thing to be
closed down, in fact, by most hospitals because it is the most expen-
sive.

Neurosurgeons, there is a terrible effect on them and often they
simply cannot f)ractice because of medical liability.

You say well we have to do something to the insurance compa--
nies. I am very much for that. I want to take them back to commu-
nity rating like we did with Medigap. But very few people indicate
that if you reform the insurance companies that in fact you are
going to lower the cost of health care very much at all. That you
may stop the increase. There are not very many that will testify
that you will lower the cost.

Generally speaking, I mean I understand what you want to do,
you want to protect victims. But you do so primarily really just by
obstructing any change. You simply, your organization sets out sort
of militantly to deny any change in medical liability, tort reform,
whatsoever on the theory that if there is any change it is not going
tg benefit anybody but greedy doctors and bad people who do awful
things.

I understand the need for extreme positions in order to influence
legislation properly. But do you not agree that there is a rather
enormous problem out there, that there are 37 million people who
do not have any health insurance, that the single payer health carz
system that you say is the answer is probably not going to happen
at once. Therefore, you have to deal with people in the present cir-
cumstances.

So the question is, do you hold hostage people who cannot get
health care in West Virginia because they do not have the trans-
gortation to go to the distant OB/GYN for prenatal care? Do you

old them hostage simply so that you can go home each night
aware and pleased that you have prevented anything from happen-

ing in tort reform?
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That is not a particularly pleasant question, but I do address it
to you.

Ms. GILBERT. There are a lot of questions there. We are interest-
ed in reform of many systems that we have. We are not interested
in and we will never endorse and will always oppose changes that
are simply intended to make it more difﬁcu{t to receive compensa-
tion through the court system. That is what we often come before
panels like this to talk about because that is the proposal that is
put on the table. That is not what we would prefer to spend our
time doing.

But the problems are very, very real. All of the problems that
have been identified here today are very real. We do not think that
the solutions that have been offered are going to address those
problems at all. In fact, we think they might make them worse. So
to say that, because of that view, we are merely obstructionists I
just do not think is the case.

We have a great deal of positive proposals for improving access
to health care, for improving quality of health care, for improving
the ability of physicians and others to obtain adequate insurance
and we would be more than happy to talk about ways to get more
people compensation. '

ow if we do that we (probably will not reduce costs. We might
add to costs. The issue of medical malpractice and victims of mal-
practice is inappropriate in many ways in the context of increasing
access to health care and reducing the costs of health care. Because
if we really want to look at the issue of malpractice victims as it
has been identified today, most of them are not being compensated.

We care about that a lot and want to talk about ways to get
more compensation to those people. I think it is going to be more
expensive to do that. I think it still should be done. But that is a
very different issue fron: access to health care, reducing costs. We
think the best way to reduce costs in the system—up to 25 percent
of those costs—is to get rid of the administrative costs of the health
ingurance system. That again is a different issue.

So we have a lot of proposals we are more than willing to talk
about. But what we do not think is going to work and what we will
always work to defeat are proposals that put reducing costs on the
backs of the most seriously injured victims, the people who are the
victims of malpractice and are the ones that are using the legal
system.

Our legal system is inefficient. Again, we are interested in in-
creasing the efficiencies of that system. But unfortunately, we rec-
ognize that just as our democratic system of government is ineffi-
cient, our legal system and jury trials are going to be somewhat
costly and inefficient to ferret out the truth in those trials just as
the democratic process is somewhat inefficient but it works very
well to represent the interests of the people.

But we are interested in making the legal system more efficient.
We are interested in compensating more victims. And we are cer-
tainly interested in improving access to and the quality of health
care. But we oppose efforts that will make it harder for victims to
recover losses.

Senator RocKEFELLER. In that you object to change in the current
tort reform system, what is the evidence that you would submit to
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this committee that the current system, in fact, deters negligent
behavior on the part of physicians?

Ms. GILBERT. The studies that have been done by the Rand Insti-
tute, Dr. Brennan who spoke this morning, the Pennsylvania study
that I mentioned before. All have found that, although difficult to
quantify, that the medical malpractice system does deter malprac-
tice to a certain extent. Patricia Danzig, from the Rand Institute, I
think, has estimated that 10 percent of malpractice is deterred
through the medical malpractice system.

I thought also very interesting was Dr. Brennan’s proposal this
morning for improving the quality of care through tEe insurance
premiums of hospitals. That hospitals that improve their quality of
care and set systems in place would have their insurance premi-
ums decreased and the contrary for hospitals that do not do that.

That is what the tort system is supposed to do. The insurance
rates are supposed to be reflective of whether you have many li-
ability claims before you and insurance companies should be doing
that today, getting involved in risk management of doctors and
hospitals. So for Dr. Brennan to suggest that that is what ought to
be done says to me that there are deterrence mechanisms if used
properly in the system that could work.

Senator RockEFELLER. In that 200 of the 250 doctors, I mean OB/
GYN'’s, in West Virginia who were practicing 22, 3 years ago have
quit practicinﬁ and Dr. Rydland indicates that a good deal of that
comes from the cost of and fear of malpractice, what comfort, if
anI{I, is there in that fact to you?

8. GILBERT. No, I am very troubled by it and I think that we
need to look at the practices of the insurers in West Virginia. I
think she said that her rates went up 900 percent in 3 years.

Ms. RypLAND. Six years.

Ms. GILBERT. In 6 years, I'm sorry.

If your claims went up 900 percent in 6 years what possibly could
have caused that.

Senator RockereLLER. Dr. Rydland, what is your response to the
difference between health insurance premium costs in your deci-
sion and others decisions as opposed to the fear of medical liability.

Dr. RYDLAND. M% insurance company does do some basing their
premiums on whether or not there have been suits. The reason my
insurance premium is not higher is because I have not been sued. I
think that the costs do make a major difference as to whether or
not people provide care.

I also think that the adversarial relationship that has been de-
veloped by the tort system between the patient and the physician.
The ghysicians are afraid that patients will sue and do everything
possible to eliminate that.

Yet we have——
Senator RoCcKEFELLER. Now, see, Ms. Gilbert would say-what you

have just said is the reason that she does not want to change the
system. The physicians are afraid and, therefore, they are going to
do everything possible not to get in trouble. She would say you
have just made her case.

Dr. RypLAaND. In our College we do everything we can to assure
that we are providing quality of care. In order to be a member of
the College you have to be Board certified, which is a 2-year proc-
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ess after a 4-year residency program. You have to continue with re-
certification examinations in order to stay licensed. You have to
get continuing medical education credits. The insurance companies
and the hospitals are doing risk management and quality assur-
ance is a big issue in hospitals in medical societies, and yet even
though we are trying to police ourselves and we are trying to
assure the best quality of care sometimes things happen tﬁat are
outside of anybody’s control.

For the physicians to feel that we have to do things that have no
impact on quality of care because of liability exposure increases
costs, it creates an atmosphere where ?hysicians do not want to
practice. I did not go into this to spend all my time trying to decide
whether legally I need to get this test. I went into this field be-
cause | wantecr to take care of patients and I want mommies and
babies to do well. .

With the current environment that is not what we are doing.

Senator RockerFeELLER. Dr. Rydland and Ms. Gilbert, people have
very high expectations in America, and people have extraordinari-
ly high expectations of medicine. In fact, I think it would probably
be safe to say that people assume that as a matter of right that
babies shouldy be born perfectly, that cancer should be cured per-
fectly, et cetera.

How would each of you respond to the question of the high ex-
pectations of patients with respect to medicine and the relationship
of that to the instinct to sue if perfection is not achieved?

Dr. RypLAND. I think that is part of the problem with the system
as it stands. Everyone does expect a perfect baby and everyone ex-
pects that if you have a surgical procedure that everything will go
well no matter whether or not there is a risk of infection from a
Caesarean or bleeding or whatever. Everyone, even though you ex-
ﬁlain those things, and sit down and spend 20 minutes or a half an

our explaining all the risks of a procedure, if something bad hap-
pens, they still think that there should be compensation.

We do everything we can to minimize the risks and we do every-
thing we can to explain to people that sometimes bad things
happen. If you f)rovi e the best possible quality of care sometimes
something is still going to happen. In obstetrics it has just gotten to
the point where it is difficult just to be there because of the threat
of being sued.

Senator ROCKEFELLER. Ms. Gilbert?

Ms. GiLBerr. I think it is a shame that there is this perception
out there that there is an instinct to sue in this country. That is
something that maybe my organization needs to go out and try to
work against, because that is not the facts.

The Rand Institute’s most recent study of injured people found
that 3 percent of injured victims, if they are injured not in the
work place and not by automobile accidents, that would include
medical malpractice victims, only 3 percent ever .even bring a
claim. That is not how many people ultimately get compensated
through the system; about half of those do not succeed in their
claims. Only 3 percent of injured people ever bring claims.

When the injured people that the Rand Corp. surveyed were
asked, well, why did you bring a claim or not bring a claim, the
answers were they brought a claim when their injuries were very
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serious and were not compensated elsewhere, and where they be-
lieve their injury was caused by another party.

I think that is ver{ rational thinking cn the part of the Ameri-
can public and I think if we wanted to create a legal system that is
what we would create it for, for people who need the compensation
and believe that someone else caused their injury so that person
should pay thec compensation.

So that it is really not an irrational system as it is portrayed and
it is not used very much for compensation by injured victims,
whether it is in the medical malpractice context or elsewhere.

Senator RockerELLER. That was not the question I asked. The
question of the expectation of perfection on the part of people in
this country about medicine, would you grant that that is a factor?

Ms. GILBERT. I do not know. I do not know about that. I am not

an expert on that.
Senator RocKEFELLER. You mean you never thought about this in

your life?

Ms. GiLBERT. No. What I am knowledgeable about is how that ex-
pectation may or may not lead someone to bring a lawsuit. Where
there is an expectation of perfect medicine is something that I have
not had an opportunity to know. I did not get a lot of medical care
in my life time and I do not know.

Senator ROCKEFELLER. I will not probe on that then.

Seventeen percent of all physicians in this country are in pri-
mary care. I would guess that means that doctors, or potential doc-
tors in medical school, are making the decision not to go into pri-
mary care, which is the essence of preventive medicine, which ev-
erybody has been talking about, because there is no money there or
there is insufficient money there. People, of course, always make
the assumption in this country that all doctors are millionaires and
that is not the case. It is particularly, of course, not the case with
primary care.

One of the reason that people cannot make money in primary
care is because they have this perception that they are going to
have very high malpractice premiums and physicians seem to keep
saying that. In fact, Dr. Rydland is saying that. Isn’t there some-
thing wrong in a country in which only 17 percent of the physi-
cians by their own choice are involved with primary care? The very
branch of medicine which has the most to do with preventive care.

Ms. GiLBerT. Yes, I think it is an insurance problem. I think the
insurance rates are too high and the insurance premiums are not
set correctlﬁ.

Senator RockereLLER. I thank all four of you very much. You
have been very patient, maybe not as patient as the last panel, but
nevertheless very patient and very helpful.

Thank you.

Ms. GiLBerT. Thank you, Senator.
Senator RockereELLER. The last panel consists of Randall Bovb-

jerg. You will have to tell me if I have mispronounced that. He is
from the Health Policy Center at the Urban Institute. And Robert
McAfee, who is from the Maine Medical Association, and is vice
chairman of the board of trustees of the American Medical Associa-

tion.
Mr. Bovbjerg?
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STATEMENT OF RANDALL R. BOVBJERG, J.D., SENIOR RESEARCH
ASSOCIATE, HEALTH POLICY CENTER, URBAN INSTITUTE,

WASHINGTON, DC

Mr. Boveserag. Thank you very much. It is, indeed, a pleasure to
be here. I appreciate your concern about my name, Senator Rocke-
feller. The name is pronounced Bo-berg, like iceberg. Perhaps your
colleague from Minnesota would have been more used to a Scandi-

navian name.
Senator RockeFELLER. I practiced actually before the hearing,

but I failed.

Mr. BovBJerc. Near Dead Coon Lake in Minnesota they would
probably know how to pronounce our family name; that is where
my grandfather grew up on a farm. But I guess the quality of his
farming or his farm was not up to snuff because he ended up as a
teacher in Chicago.

At any rate, Senator, please let me make four points this morn-
ing. The first is to discuss problems in medicine and law and more
especialéy in their interrelationship.

Second, we need to talk about the limitations of tort reform and
other alternatives that are done in a conventional way. This point
has come up already this morning a couple of times.

Third, consider tﬁe promise of alternative systems that empha-
size better care and prevention of injury. Again, this has already
come up. It is fitting that Dr. McAfee and I are up here together.
Both of us are speaking to alternative systems that attempt to put
more science into the prevention of injury and to seek better medi-
cal quality in advance of disputes. Most other discussion is about
dispute resolution, not prevention.

Finally, let me urge support for experimentation on the part of
Congress, and for greater involvement of Federal health plans in
more active quality and injury monitoring.

We are all here today because of perceived problems in the liabil-
ity system. There is no current “crisis” despite the mention of
higher insurance premiums for individual doctors. In general, pre-
miums have gone down across the country in the late 1980’s. The
crisis atmosphere may soon return, however. There is already an
upturn in claims, and premiums will follow. Whatever the insur-
ance situation, moreover, there remains a sense that these medical-
legal systems are not doing what we would like them to.

Fortunately, it is possible to speak to all of these problems from
a much better knowledge base today than was the case in earlier
hearings. There is a much more solid research base on medical,
legal, and insurance issues. I have to get in a plug for a book that
has just come out—‘“Insuring Medical Malpractice,” from Oxford
University Press, and the issue of “Law and Contemporary Prob-
lems,” Duke University. The latter has articles by many of the
people you have heard from and many others that you have heard
rf:(iferred to. I have left copies with the committee staff, one for each
side.

My main message about problems is that only two big problems
are really worthy of your attention. A lot of little problems exist,
but there are just two big ones. They both come from interrelations

of law and medicine.
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The biggest problem is that very many more people suffer avoid-
able medical injury than any system takes care of, that is, any
system that is supposed to promote quality or compensate injuries.
A second major problem is that medical practitioners engage in
some amount of defensiveness. This is raising health costs or reduc-
ing access to care. This is not unique to medicine, but it applies
with particular force there because of the socialization of all these
costs through health insurance. As will become clear. I think that
this defensiveness needs to be attacked directly. It is not enough to
gttack it in directly by saying, well let’s rein in the lawyers a little

it.

In sum, you should {i’xdge all the reforms that you hear about by
these two standards. What are their effects on injuries and what
are their affects on defensiveness?

The conventional type of tort reform fails on these two stand-
ards. It does not do anything for all those patients who are injured
that are not in the current system. Nor does it do very much about
defensiveness. It mainly turns the clock back, makes the legal
s%stem a little less intrusive, puts on a few restraints. But it leaves
the basic system in place.

Caps on awards, for example, are rather arbitrary. There could
be similar but fairer approaches. More measured structures for
damages would make more sense. And in any event, as long as doc-
tors are subject to some risk of a process tgey do not ungerstand
and do not like, they may be defensive.

Does the threat of legal process deter, as the lawyers say? My
own sense on deterrence, is that it is a very difficult subject to dis-
cuss, as Troy Brennan was saying, and the evidence is not good.
But I think that although there is probably some useful deterrence,
along with non-useful defensiveness, that it is not optimal for rea-
sons described in written testimony.

When I told my 5-year-old son that I was going to talk today
about what should we do for people who are injured by mistakes in
hospitals, he said ‘“‘you shoulf give them an antidote.” He is an em-
pathetic guy. However, there is no antidote. There is no single
magic bullet, otherwise, we would have cured these problems by
now. But maybe there are now some valuable vaccines, certainly

save with testing out.
Senator ROCKEFELLER. You are telling me that your 5-year-old

son used the word antidote?

Mr. Bovsiera. Five and three-quarters, sir. Christoffer will be
six in December. We have been force feeding him from the diction-
arir. [Laughter.] ‘

also quickly reassured him after saying there were problems in
hospitals. He knows his baby brother is going to be born in about 3
weeks. So I emphasized that these problems are very rare because
the people are very careful.

But let me talk about one approach to reform. I would be glad to
talk about guidelines also, but that is not my main topic. My topic
is the notion that one could list in advance adverse events that
occur in medicine, bad outcomes, that really should not often
hapgen if there is good care.

This avoidable approach is closely associated with a doctor/
lawyer named Larry Tancredi. He and Clark Havighurst collabo-
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rated on the first generation of development. I am Larry’s third
collaborator in this effort, and we are trying to bring this reform to
fruition. It is ready for experimentation.

The basic idea is to look at bad outcomes as a class. The idea is
to get away from what doctors and lawyers both do, which is to
look case-by-case after the fact and to ask, did Dr. Smith wrongful-
ly hurt Mrs. Jones in this situation? Senator, you and Senator
Durenberger referred to the World Series earlier. Now, I am not a
big baseball fan; I am more of a basketball fan. But you would
never in the world analyze the quality of a batter by getting the
experts in to talk about his swing. You would ask a statistician,
what is his batting average? That is the basic approach that we are
talking about here.

Thinking about classes of outcomes is what epidemiologists are
accustomed to, what social scientists are accustomed to, but it is
very foreign both to law and to medicine. Nonetheless, these events
can be screened based on past information about bad outcomes
from malpractice files or from hospital records. And doctors can
agree in advance that in general if you have procedure A type with
patient class B, outcome C should not normally happen. Seventy
times out of a hundred things should be fine if there is good care.

So maybe if such avoidable outcomes do happen, you should treat
them differently—in an insurance way, rather than a legalistic
way. This system is very flexible: It can be used for liability reform
which was the first proposal. It is also a very powerful quality mon-
itoring tool. It is something that hospitals and, hopefully, insurance
companies could use to look for these worst examples of bad qual-
ity care. It is an outcomes-oriented approach. It is a statistical ap-
proach, but it has great potential.

We are trying to move towards experiments. We would like Fed-
eral help on that to a certain extent, and we think that in the ex-
periments quality enhancement and defensive medicine should be
addressed head on. The reason that these issues are difficult and
you see so much dancing around them is that they are financial. So
this is the right committee, not the Judiciary Committee, to consid-
er them. We are talking about all these people who are not now in
a system, are not now compensated. That is potentially a lot of
money, dollars that may move from one pocket to another. We are
talking about defensive medicine that can be cut back—again, a lot
of dollars that will be moved from their accustomed pockets. When-
ever large sums of money move around, a lot of resistance can be
expected among the people affected.

A final point, more medical than legal, is that medical malprac-
tice is really the tail end of a spectrum of quality problems. In the
long run, health care payers, notably including Medicare and Med-
icaid which pay for so much, should be moving to more statistical
analysis, should be developing data systems to find these problems
early, to send better and clearer signals on prevention, and to deal
early on with any kind of remedial or rehabilitory efforts that can
be made.

Senator RockereLLER. Could you give me some examples of that,

- clarify a little bit what you mean to me?
Mr. BovBJERG. The avoidable event notion?
Senator ROCKEFELLER. Yes.
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Mr. BovBJERG. You mean examples of what the events are? I can
give you an entire fact sheet.

Senator RockereLLER. No, the preventive aspect that you talked
about as you closed. -

Mr. BovBJERG. Promoting preventive means that one should
monitor care generally, but especially these worst outcomes. Then
one should try to feed back information very quickly to doctors and
hospitals where an unusual incidence of avoigable problems occur.

This calls for a system that can make decisions pretty easily and
quickly. You cannot have a complicated system, like a bunch of
highly paid, very talented Harvard professors coming in and re-
viewing charts 5 years later. You need something that comes on
line rather quickly, identifies problem areas, and facilitates dealing
with problems as they arise, many risk managers try to do this
now, but they rely on reports from people who are fearful of liabil-
ity; they have no independent monitoring. Finally, a better system
needs to feed back the information in usable, credible form. Doctors
do r}ot believe in any information from legal actions about medical
quality.

You have crude forms of statistical data feedback now with the
so-called death lists that HCFA puts out, the death rates in Medi-
care hospitals. Death is the one outcome that people can grab hold
of and consider an objective measurable outcome. But it is not a
very selective measure, We need more intermediate measures of
outcomes like avoidable classes of adverse outcomes that we can
feed back to hospitals better, so they can ask themselves what
guidelines, what new organizational arrangements, what things
can we do to perform better?

Dr. Brennan talked about how much difference there was in hos-
pital performance between the low and the high. A major problem
is getting that information out there quickly. If you get it out there
T years later, there is nothing they can do about it. You need to
have ob{ective information that comes on line quickly to help
people alter their performance.

Senator RoCKEFELLER. Your analogy of the baseball swing, not
measuring the quality of the swing, but simply looking at the bat-
ting average as a way of measurini how good the baseball perform-
er is. How do you apply that? What is your analogy in terms of
medicine?

Mr. BovsJerGc. Consider the predefined avoidable classes of
events. You would like to have fewer injuries of these types. Most
injuries are unavoidable, just as most batters’ swings are unsuc-
cessful. That is one of the lessons of the Harvard study in New
York, replicating what was done in California 10 years earlier. But
with regard to these avoidable injuries, you measure them, you
count them, you develop an avoidable injury index, and you let dif-
ferent hospitals, different obstetrical units, different surgical units,
know how they are doing.

The avoidable type of injury may be specific enough that medical
practitioners can easily see that they have a problem with a par-
ticular type of case or a particular type of procedure and that they
should be doing something differently. We do not yet have a final
product, a finished system that can be installed everywhere so that
with the press of a button all of American medicine will suddenly
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be better. Making long-run improvements is going to take a lot of
hard work by professionals, largely medical professionals. These
are mostly medical issues.

But they can use some help from the insurers and, I think, by
some reorganization of liability.

Senator RockerELLER. What you are also implying is that a bad
swing in baseball can still result in a good outcome. You can have
a very good swing, you can have a very bad swing, you can have a
very lucky swing, but if the outcome is measured as a batting aver-
age of 300 then you have to say that is good and you pass on.

Mr. BOVBJERG. Precisel%.

Senator RockEFELLER. That is interesting.

Mr. BovBJERG. You can spend a lot of time and money investigat-
ing each swing. If you do, you are bound to have a system that is
slow, expensive, and very unpleasant, especially where a reputa-
tion is at stake and the standard is fault.

This is true of any type of hearing, whether in the current judi-
cial system, or in some alternative forum. Any hearing that is ret-
rospective, arguing about long ago events, where reputations are at
stake and there is finger pointing—any such hearing is going to be
slow, costly, and unpleasant.

[The prepared statement of Mr. Bovbjerg appears in the appen-

dix.]
Senator ROCKEFELLER. Dr. McAfee, as you begin your testimony,

would you comment on that? That is fascinating.
Dr. McAFEE. Sure. I would be happy to.
Senator ROCKEFELLER. Please.

- STATEMENT OF ROBERT E. McAFEE, M.D., MAINE MEDICAL ASSO-
CIATION, PORTLAND, ME; VICE CHAIRMAN, BOARD OF TRUST-
EES, AMERICAN MEDICAL ASSOCIATION

Dr. McAFree. Thank you, Mr. Chairman. Just as a point of refer-
ence I am a practicing— -

Senator ROCKEFELLER. Before you do your testimony, could you
comment on what Mr. Bovbjerg said?

Dr. McAFEE. Yes. This is exactly what we are trying to do at the
Joint Commission on Accreditation of Health Care Organizations.
For years we have conducted a process-oriented paper trail, survey
process to give a hospital a certificate.

We have asked, whether this hospital can provide quality care
and whether doctors in this hospital can provide quality care.
What we are changing to now is an outcome oriented survey proc-
ess saying, let’s use clinical indicators. Let's use these marks of
good quality care to then be able to say, having done the survey,
that this institution does give quality care.

The difference between can and does, the difference between
process and outcome, is critically important in what happens to pa-
tients. We are not so much interested in the paper trail, the min-
utes of the meetings, the relentless discussion of the morbidity and
mortality, which should continue, but we are more interested in
whether this involved improving indicators of better outcome
through the years and not the same outcome, the same rate.

Senator ROCKEFELLER. Please.
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Dr. McAree. Well, thank you, sir. I am a practicing surgeon in
Portland, Maine. I am one of the past Presidents of the Maine
Medical Association and I currently serve as Vice Chairman of the
Board of the American Medical Association. On behalf of both of
those organizations I am pleased to have the opportunity to testify
before the committee today, sir.

In the 1990’s we are indeed beyond the point of asking whether
there is a crisis in this tort system. We have reached a point when
action unfortunately is needed. Many reliable studies have af-
firmed that without substantial modification or reform the current
system is unable to resolve medical liability claims effectively and
efficiently. Frankly, the system is not fair to patients.

It is also important to note what the problem is not. Medical neg-
ligence is not solely the fault of bad or incompetent doctors. Most
adverse medical outcomes are not the result of bad medical care, as
you have heard today from the Harvard study.

However, avoidable mistakes are never acceptable. The medical
community is committed to continuing efforts to reduce the inci-
dents of injury even further. I would take cognizance of the fact,
sir, that the Harvard study did point out that 1 percent of hospital
charts show adverse outcomes due to medical malpractice. In infer-
ence, 99 percent.of what we do is pretty good.

I would point out that there have been previous studies over 10
years ago that gave us a similar figure of roughly 1 percent. De-
spite the fact that figure has not changed there are many more op-
portunities for mischief because of more physician/patient inter-
changes now than there were 10 years ago. So maintaining your 1
percent, actually, I think, shows some relevant improvement.

Senator RocKEFELLER. Dr. McAfee, I am rude to interrupt but
Mr. Bovbjerg was shaking his head when you pointed out that the
1 percent——

Mr. Boveiera. That is a slip of the tongue, I think. It is 1 per-
cent of the total. But it is about a quarter to a sixth of those that
were injured that are negligent injuries from those two studies.

Dr. McAFEk. Of those that were injured.

Mr. BovBJera. Right. That is correct.

Dr. McAree. What I am saying, of the total cases that were re-
viewed the incidence was 1 percent of injuries that were caused as
the direct result of medical malpractice. Correct?

Mr. BovBJerG. That is correct. It is not 1 percent of injuries; it is
1 percent of hospital charts.

Dr. McAFEE. So 99 percent of the evidence was in favor or indi-
cated a satisfactory physician/patient interchange?

Mr. BovBJERG. Yes, though an additional 3 percent or so had
non-negligent medical injuries.

Dr. McAFEk. Correct. L
A unique and innovative local response to the liability crisis is

best demonstrated by the Maine Medical Liability Demonstration
Project. Based on the need to decrease defensive medical costs and
the need to increase access in Maine an unusual coalition was
forged to develop constructive responses to a liability problem that
had reached the crisis stage.

Legislation in Maine was enacted in 1990 to develop practice pa-
rameters and risk management protocols in four specialty areas—
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emergency medicine, anesthesia, radiology and obstetrics and gyne-
cology. Under this law physicians electing to participate in the
demonstration project will be able to use compliance with the
standards, with the parameters, as an affirmative defense in any
medical liability suit brought against them for incidents occurring
during the 5 years of the demonstration project.

Now by tracking liability claims for § years and by comparing
data from this period with the previous 5-year period, determina-
tions will be made on the efficacy of using parameters and risk pro-
tocols as an affirmative defense. Physicians are being recruited for
the program now and on January 1 the right to utilize the affirma-
tive defense will become effective and liability claims will be
tracked until the end of 1996.

This project offers an excellent opportunity to determine the use
of practice parameters in medical liability litigation.

The AMA strongly believes that patients who have been injured
due to negligence should be fairly compensated. Unfortunately, as
discussed in my full statement, the current tort system has failed
the patient population with too many nonmeritorious claims being
filed, too few meritorious claims and transaction costs that dilute
legitimate awards,

Studies have shown that the average doctor has a 37 percent
chance of being sued for professional liability in his or her life
time. This increases to 52 percent for a surgeon and 78 percent for
an obstetrician. And, in fact, the 1990 Harvard study concluded
that a physician’s chance of being sued for medical liability bears
little relation to whether he or she has been negligent.

Society as a whole also is harmed by the present system, the spi-
ralling costs generated by our Nation’s dysfunctional liability
system are borne by everyone. We cannot long sustain escalating
liability premiums or the cost of defensive medicine.

I paid my liability premium last month in Maine for vascular
and general surgery. The amount of that premium was twice what
I paid for my first house. Granted, that was a number of years ago;
and, granted, that was a very small Cape Cod house. But it is an
annual expenditure that I am forced to make.

Perhaps the most serious societal harm caused by the liability
system is reduced aecess to health care. Increasing premiums and
the threat of liability have caused physicians to abandon practices
and certain services in various areas of the country.

This is not a phenomenon limited to rural areas of West Virginia
or Maine for indigent patients. Last month in this very room Sena-
tor Riegle, while chairing a hearing on health care system reform,
told us that his family is unable to remain with the obstetrician of
choice because that physician has given up obstetric practice here
in Washington.

Unless the irrationality and the hemorrhaging costs of the cur-
rent liability system are addressed health care reform will never be
achieved. Reforms that work such as those adopted in the States of
California and Indiana tell us that the current system is a good
candidate for reform and that reform can produce dramatic effects
by promoting settlement of valid claims, discouraging frivolous liti-
gation and reducing the time required for claims resolution.
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The Federal Legislative Initiatives which have been introduced
on the subject of medical liability in 1991 by Senators Hatch,
Durenberger, Domenici and Danforth offer many constructive solu-
tions to some of the most perplexing and serious issues in the medi-
cal liability arena and we applaud these efforts.

The AMA also believes that a fault-based administrative system,
such as the one designed by the AMA specialty society medical li-
ability project, may provide a forum and process for dispute resolu-
tion that is fair to both claimants and defendants, more cost effec-
tive and more systematic in deterring medical negligence and pro-
moting patient safety than the present system.

We are encouraged by the emphasis upon alternative dispute res-
olution models and the various Federal proposals advanced to date
including that of Senator Durenberger.

The AMA and the Maine Medical Association strongly support
current initiatives to promote patient safety and risk management.
Any risk management activity must be carefully undertaken so
that the physician’s responsibility to provide quality care remains
paramount.

In conclusion, Mr. Chairman, the problems associated with exces-
sive litigation are not new to the medical profession. The medical
liability bill that is being considered today, the recommendations of
the President’s Council on Competitiveness, the Harvard Medical
Practice Study, and virtually every other study that has been com-
pleted, all validate what physicians have been saying for 15 years,
that the system is broken and it needs to be fixed.

It needs to be fixed to meet the needs of the injured patients who
need to be fairly compensated and the physicians who are willing
to assume their fair share of the burden from negligent practice
and society which needs to reduce transaction costs, eliminate
windfall judgments, and assure that physicians can still offer medi-
cally necessary, services in an atmosphere of fairness to all pa-
tients. .

The Maine Medical Association and the American Medical Asso-
ciation appreciate the opportunity to appear before this committee,
Mr. Chairman, and we would be happy to respond to any questions.

Senator RocKEFELLER. Thank you, Dr. McAfee.

[The prepared statement of Dr. McAfee appears in the appendix.]

Senator RockerFELLER. If universal health access is achieved and
everybody in this country has health insurance then health care
providers would no longer have uncompensated care and therefore -
your income would increase. By virtue of that fact, whenever any-
body is looking at comprehensive health care reform and universal
access as a goal, cost containment, both for physicians and hospi-
tals, is a key component of that. There cannot be the access with-
out the cost containment. I think you understand that.

I also understand when you say that only 1 percent of hospital-
izations had adverse outcomes due to negligence. On the other
hand, eight times as many people suffered injury from negligence
as filed a malpractice claim.

Dr. McAFEE. That is of that 1 percent.

Senator RockereLLER. That is correct.
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- But also 14 percent of patients—well, I will do the full state-
- ment—5T7 percent of all adverse outcomes resulted in minimal and
transient disability; but 14 percent of the patients died.

All I am trying to say is that in that 1 percent there is a lot of
hurt. I do not know how many medical transactions take place in
this country but there has to be millions and millions. So 1 percent
is a lot, a lot of injury. It has also been pointed out in the Harvard
study and by others that there is not much money for State PRO
efforts, for doctors disciplining themselves. There is a sense of siege
and doctors are naturally understandably defensive about that.

So that when you talk about doctors (i;sciplining themselves doc-

tors are happy to talk about it, but also not so happy to talk about
it.
What is it, in fact, if you want to see tort reform and if tort
reform comes through, then it certainly has to be fair for Congress
to say of physicians that you have got to police yourselves better,
discipline yourselves better, that 1 percent is an unacceptable
range.

How do you respond to that? What can physicians do to disci-
pline themselves better?

Dr. McAFrEE. I think there are several things.

Senator RockerFeLLER. I want tort reform. I want to see it
hagpen.

r. McAFEE. I see.

Senator ROCKEFELLER. So it is fair for me to ask you what you
are going to do in return.

Dr. McAFek. I understand that and I thank you for them. I think
there are several things that are happening now and hopefully will
happen better in the future. Certainly part of the problem in disci-
plining physicians is identifying those physicians and carrying
through any complaints that are raised.

In that regard I think appropriate funding of the State licensure
boards who have that responsibility throughout this country is
f)aramount. Right now much of that is funded through physician

icensure. There are other mechanisms of funding that I think need
to be looked at just to be sure the costs are not all passed on to a
sick patient.

The use of practice parameters is really what we are putting on
the table in our major health access reform proposal. I feel person-
ally very strongly about this, having come from Maine where for
11 years now we have been involved in the geographic variation
studies that created the Maine Medical Assessment Foundation.

We have found that looking at variations that occur not because
of bad actors, not because of outlers of medical care, but because of
practice styles that were very appropriate perhaps at some point in
the past, that some may have been educated in the best institu-
tions in our country, but may for whatever reason have not been
made aware of newer developments, alternative therapies to expen-
sive surgery to achieve that outcome over here that we are begin-
ning to measure. :

And when we see by having a 100 percent data base in our State
for every hospital discharge and see a rate for a surgical procedure
or a rate for an inpatient pediatric medical service being very high
in one part of the State compared to another with similar sized
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cities then we ask ourselves, why is that. Is that because of an epi-
demic of disease or is that because of practice style of physicians?

Being in a small State the influence of a very few physicians can
reflect itself in that small number. As a consequence, within the
profession, one can then sit down with true peers around a table
with the doors closed with nobody there from a licensure board, a
payment from a State government, a credentials committee and
say, Charlie, “Why are you doing this operation three times more
than Joe here 30 miles away?”

And you develop a surgical signature of what he does, let’s say
for a hysterectomy, and of the 12 common reasons for doing it,
there is no disagreement with 11. But on that twelfth, pelvic pain,
which doctors around the table otherwise are treating with medica-
tion, Charlie is treating with surgery.

As a consequence of that you say to him, here is a suggestion.
Let’s come back and look at your practice behavior 6 months from
now. We can do that because of the data we have that is current—
99.9 percent of the time, Mr. Chairman, I will tell you that physi-
cian behavior has changed for the better in that interchange,
simply because the motivating factor for physicians, which many
people forget is the fear of mutual lack of trust and respect for
each other.

I will tell you within the profession that remains a highly useful
motivating factor because most physicians want to do what is right.
Utilizing that mechanism reduces our outliers significantly. We
can then create more and more parameters. .

This dovetails very nicely with our risk management program. I
would be adverse if I did not point out, and I am not in defense, I
would be the last one to try and defend our insurance system in
this country, but 60 to 70 percent of medical liability in this coun-
try is now written by physician captive companies which are non-
profit companies whose stockholders are the subscribers.

There are no dividends. There is no profit to be generated. Any
dollars that are saved are plowed back into the corporation to
reduce or contain premiums for the following year.

Senator RocKEFELLER. How would that interrupt what Dr. Ryd-
land said about a 900 percent increase in the last 6 years? She obvi-
ously is not in the 60 to 70 percent?

Dr. McAFEE. No, you are in that. But the experience rating over
those periods of time, the amount of monies being paid out for
whatever reason by that company has exceeded premiums by that
factor of 300 to 400 percent.

Those numbers which indicate that those are not dollars going to
patients, they are dollars going to the system. Therein lies the
problem. The system is gobbling up more than we can afford.

Another basic concept that I try to be sure that my interns and
residents are aware of in my hospital, I do not have malpractice
insurance. I do not buy insurance that allows me to create mal-
practice. I have insurance that is called professional liability insur-
ance based on a time-honored traditional concept that once the pa-
tient is under my care, during my surgery, pre-and post-operative-
ly, I have an ethical, professiona{ responsibility to care and. cover
any instance that happens to that patient by this system not being

perfect,
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And up to about 10 years ago this insurance was affordable. It
was affordable as much as my heat and lights and electricity were
affordable that I passed on to patients as part of my fees. TKe last
10 years the escalating costs have not been affordable to me or my
patients. That is why this outpouring of concern by the profession
saying we gust cannot continue to pass this off onto patients.

he $700 per month of the day of the OB that is unconscionable
for the young parents about to have their first child. What we are
saying is that we can only contribute so much financially to this
s})]'stem to the point where it gets that no one can afford it. And if
the system becomes increasingly unfair to patients, and that is why
the alternative systems are there—that may be more expensive for
doctors. It certainly will initially because you are going to invite
many of the patients whom we have identified that have an ad-
verse outcome to more easily be involved in a system that would
seek retribution for them. And we are ready to accept that.

But if at the same time we can condense the time frame in-
volved, if we can limit the amount of excessive payments for pain
and suffering, not the economic rewards that somebody deserves, if
they have been injured and need to be covered over time, but the
noneconomic numbers—the million dollars for the psychic because
they have lost their ability to do whatever they do—has got to be
part of that reform system.

We are willing to turn that over to an administrative law judge
at a State system, after appropriate screening has been developed.
But it must be an alternative, not an add on, not something that
you do before you go to court. Because the legal costs on both sides
of that aisle is what is chewin%lup those dollars that are not get-
ting back to patients. That is why we feel strongly about the issue.

Senator RockereLLER. That is very extremely well said, Dr.
McAfee.

Mr. Bovbjerg, let me ask you a final question. This matter of in-
stinct to sue I was taken to task on that. It is interesting about
America. It was pointed out that we have the most protective pri-
vate rights in our Constitution, the Bill of Rights, that is what we
are all about.

What is your judgment about the fact, on the oné hand, that a
lot of people who could be suing and perhaps have claim on mal-
ﬁractice are not suing as Ms. Gilbert pointed out; and on the other

and there is this sense on the part of doctors and some of the rest
of us that the whole thing is kind of spinning out of control. That
is, people lose their own sense of control about what happens in
their lives, that they tend simply to point at others.

I?)ut how do you describe the balance as you see it in our coun-
try’
Mr. BovBJera. I would say that our country is one of the most, if
not the most litigious for some of the reasons that I believe one of
your colleagues was listing. However, in general people do not like
to sue because it is costly, unpleasant, and slow.

Americans are quicker to call lawyers, as the witness from
Public Citizen said. They are very quick in the case of auto acci-
dents or workers’ comFensation. In contrast, they are very slow in
other areas, although I am not sure that she cited one of the stud-

ies correctly on that point.
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There is very sketchy information about why people make claims
in malpractice or anywhere else. It does appear that patients who
have problems are less likely to seek out a lawyer than, say, an
auto victim that has problems. Auto victims recognize that there is
a problem. They do not have any compunction about suing another
driver. They are used to that. In fact, my suspicion is that physi-
cians are more often defendants in auto cases than in malpractice
cases, even after the rise in malpractice claims in the last 20 years.

So it is a matter of change in level. We have more malpractice
suits now than Dr. Welby faced, but we still have many, many
fewer suits than there are actionable bad outcomes. I am not here
to offer any argument that we need more of today's kind of system
because of the unbrought suits. But I do not think it is acceptable
to say, that we need less of the same, as medicine used to argue
exclusively.

Many of the conventional tort reforms are precisely that. They
are less of the same system, which leaves even fewer people cov-
ered, for even less damage. Many conventional tort reforms have a
very arbitrary nature. Take a cap on awards. One cap cannot fit all
heads. Circumstances are different. It would make much more
sense to require a structured approach to damages, a whole series
of guidelines for awards.

You are familiar, of course, with the concept of fiscal neutrality.
You could achieve the same outcome in terms of fiscal flow
through the liability system with a structured series of caps and
floors that you achieve with one arbitrary cap that applies only to
the most seriously injured.

But I think that there are very positive things happening. I will
repeat that the most important thing from this committee’s per-
spective is not to worry too much about how the dispute system
performs. We do need a dispute resolution system, but the most im-

ortant issue for health poFicy is how the medical system performs
in attacking the Froblem of medical injury.

I think we will always have more disputes here than some coun-
tries have. But I do not notice a lot of people moving to those other
countries.

Senator ROCKEFELLER. That is well said also. Maybe we should
stop at this point. My own conclusion is that this is massively diffi-
cult and for that reason it is going to be very difficult to do any-
thinﬁ, even incremental about it. But those of us who believe that
the health care system is in crisis and that part of the reason for
that is the overwhelming cost of defensive medicine.

It certainly is not the whole solution, But I think it is really
unfair to say it is not part of the solution and that we have to go at
it if we can do so in a way which protects victims and yet also does
not create a situation where physicians are simply declining to be
pthsicians.

have a cousin, Dr. McAfee, in your hometown who you know,
who practices medicine. He is a family physician, and he tells me
that many of his friends in their late thirties and forties are simply
deciding to get out of medicine altogether. They cannot take it any-
more. )

Whether that is a perception or whether it is not, whether they
perceive ill where there isn’t or whether they perceive it correctly
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is not the problem, they are getting out. That cannot happen. We
have to address it and we will.

This hearing has been long and I apologize to you for that. I do
not really because we are talking about something awfully impor-

tant.
Thank you all very, very much.

Mr. BovByerG. Thank you.

Dr. McArkee. Thank you.
[Whereupon the hearing adjourned at 1:20 p.m.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF RANDALL R. BovBJERG

The most important goal for malpractice policy is to prevent malpractice. More
specifically, policy makers should strive to minimize the costs of avoidable medical
injury plus the costs of injury avoidance. There are good reasons to believe that the
current oversight imposed by liability law and insurance are not optimal, although
these systems work better than is commonly asserted. That is why we are all here
this morning. Just what reforms would work better is open to question, as is just
what it means to “work better.” Throughout this testimony, the perspective is that
reforms should mainly be crafted to help patients, not the class of plaintiffs or of
defendants, nor their attorne{s or insurers. And for patients, maintaining and en-
hancing the quality of medical care is the pre-eminent concern.

This testimony begins by assessing the most salient malpractice problems—in
medicine, law, and insurance. It then discusses the spectrum of potential legislative
solutions, “tort reform” and others, considering their likely effects on problems in
light of existing evidence. It concludes by recommending intensive and far-reaching
experimentation with a number of reforms, most notably the ““avoidable event” ap-

proach to quality and malpractice reform.
I. THE NEED FOR REFORM: PROBLEMS IN MEDICINE, LAW, AND INSURANCE

The system of medical liability really comprises the three interrelated systems of
medicine, law, and insurance. Analysis of potential solutions must begin with copn-
sideration of the maladies in need of remedy in each system.

A. Medicine

The largest single relevant medical issue is the extent of medical injury. Here
there ii,fwd news and bad news. The good news is that the absolute rate of negli-
gent medical injury is quite low. About one percent of hospital medica! records con-
tain evidence of negligent injury. This is the main finding of two thorough reviews
done ten years apart in two different states, California in 1974 and New York in
1984, Dr. %‘royen A. Brennan is testifying about the New York Study from his per-
sonal participation. There appears to be no aystematic information on injuries in
gther Ogiites, and in general, the “epidemiology” of medical injury is very poorly un-

erstood.

Whether one percent is good or bad depends on one's expectations. To me, one
percent seems very good, given the length and complexity of much hospital care and
the multiplicity o gersonnel typically involved. But what really matters is whether
the rate can be made still lower with reasonable levels of effort.

The bad news is that one percent of tens of millions of hospitalizations annually is
still a very large number. As a colleague at the Physician Payment Review Commis-
sion often notes, if negligent injury were a disease, it would get a lot of NIH atten-
tion. Moreover, it appears that the elderly are especially likely to suffer negligent
injury—a special concern for Medicare. Incidentally, both the large studies estimat-
ed that the number of negligent injuries in hospitals exceed the corresponding
number of claims by a factor of eight or ten. This commonly cited statistic leads
some observers, especially attorneys, to assert that we need more liability cases,
along with better medical discipline. This conclusion does not necessarily follow, as
explained below.

As noted, not enough is known about how negligent injuries occur and why or
about the best ways of preventing them. Some assert that a few ‘‘bad apples” are
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mainly responsible, people who might be identified through a malpractice payments
data bank and enhanced peer review or disciplinary authority. Insurance data are
the main way used to assess this theory. It is true that in any one year only a few
doctors and hospitals account for most payment dollars, but this is necessarily so.
Malpractice claims are rare, and pa});ments rarer still (about 50% receive payment),
while payment levels are relatively high, so that the distribution of dollars is inher-
ently skewed. It is also true that the class of physicians with a history of high
claims also has substantially higher subsequent claims. But this concentration of
claims by no means explains all claims.

In sum, medical injury is thankfully rare but unfortunately much more preva.
lent than attempts by any system to remedy it. The extent of avoidable negligent
injury is probably the biggest single problem in this whole area of policy concern.
The magnitude of avoidable injury is also the major roadblock to thorough
reform: Most reformers are unwilling to address the large share of valid cases that
go “undiscovered,” lest the full cost of avoidable injuries (now borne by other
payors and by patients) become too visible . . . or even be increased by imposition

of different remedial processes.

B Law

Law purports to be the main social system for those suffering medical injury.
Legal theory suggests that imposing liability serves two main social functions—com-
pensation and deterrence. Law also exists to provide justice—a socially acceptable
way to resolve disputes in individual cases. By deciding liability fairly in individual
cases, based on negligence and causation of injury, and by then imposing precisely
those damages caused by the negligence, the law expects not onl{y to compensate in-
dividual deserving plaintiffs, but also to motivate all potential defendants to act
with due care for all their patients. There are many reasons to assert that liability
gractice does not achieve this ideal. Because legal rules on liability are so vague and

ecause each case is-decided separately, if necessary by a lay jury, results are neces-
sarily unpredictable. Anecdotes abound about the seeming unfairness of liability
and damage determinations.

More systematic evidence paints a much less bleak picture about the whole uni-
verse of cases actually resolved. In truth, the liability system is not irrational, de-
spite what some defendants believe. In the aggregate, though not in every case, it
does much better than defendants assert in fitting liability to medical evidence, and
damages to losses, in the cases that are brought. This point needs emphasis here,

but space does not permit full support.

1. Compensation

The biggest failing of the liability system is that so few cases are covered. In fact,
the law in no way constitutes a compensation system, despite the many discussions
of compensation in legal treatises. The reason is that it has no systematic way of
finding appropriate cases to comgensate. It merely relies on cases brought to court.
Just how injured parties and their attorneys decide on claims and suits is also
poorly understood. It does appear that a far lower percentage of injured patients
seeks legal counsel than do injured motorists, the largest category of liability liti-
gant. And it seems clear that lawyers consulted turn away the majority of potential
claimants for lack of a winnable suit or for insufficient damages to meet the high
costs of proving negligence, causation, and damages. Because so few cases are
brought and paid, the main compensation systems for negligent medical injury are
health, disability, and life insurance plans—the same plans designed to compensate
injuries more generally. Do not be fooled by the legal terminology that belittles
Medicare and other payors as mere ‘‘collateral” sources; in practice, these plans are
the main payors, and liability a minor player. In short, most costs of malpractice
and other avoidable injury are hidden within non-malpractice insurance.

There is little doubt that the system is slow, costly, and unpleasant—on all
sides—which probably also deters claims. But some of these shortcomings would be
true of any system that decides such complex issues using expert witnesses on a
case-léy-case basis after the fact, providing great procedural protections to all par-
ties. Still, delay and high transaction costs also hurt the system’s performance for
compensating injured patients. If the system were only a compensation systen, soci-
ety would probably have scrapped it years ago as woefully inadequate.

2. Deterrence
But liability is also meant to deter substandard care, thereby raising the quality
of care and preventing injury. This is its highest and best role. How well does it do?
On the positive side, it is logical that people facing liability should be more cautious,
and anecdotes abound about safety measures taken under the liability climate. Fear
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of liability has seemed central in promoting improved guidelines for care in anesthe-
siology, for instance, and far greater attention to risk management. There is also
very tentative evidence from the New York hospitals with higher claims rates may
have lower rates of injury.

On the negative side, again, the failure even to identify most negligent injury is a
major minus. It is possible to promote quality without investigating the entire uni-
verse of cases. For instance, manufacturers traditionally relied on “spot checks” or
random samples for quality testing. (Today, ‘“zero defects” and “‘continuqus quality
improvement’ for all cases is becoming more common, but that is another story.)
And highway patrol officers stop only occasional speeders. But these “spotty” en-
forcement tools are at least ent{))rcing a clear standard (functioning widget or 55
mph), and their enforcement relies on random sampling or targeting the worst
areas for complete monitoring. Civil liability does not work like that, Unfortunately,
systematic evidence on how well deterrence works is unavailable, although efforts
are under way.

My own working conclusion is that deterrence exists but is not as large as it
should be. A final dispositive factor in my own mind is the observation that doctors
and other medical decision makers perceive liability as arbitrary and irrational, so
cannot appropriately process the deterrent signals that exist.

In sum, legal process works better than commonly believed. How severe prob-
lems are depends on how one sees the law-—as a mechanism meant only to resolve
individual disputes brought to it or instend as a compensation-deterrence system
meant to address the universe of negligent medical injuries. Under either perspec-
tive, there are reasons for concern. Again, further improvements in rules and

process most definitely remain desirable,

C. Liability insurance

Liability insurance is central to malpractice issues, but poses no key policy prob-
lems under today's system. Liability coverage is what makes legal rulings so conse-
quential. Without insurance to finance awards, far fewer cases would be brought
and far less attention would be paid. And without insurance personnel to process
claims, the judicial system would be unable to cope with all the claims made. Fur-
ther, malpractice has largely arisen as a policy concern because of “crises” in liabil-
ity insurance.

Nonetheless, there is not too much “broke” with liability coverage that calls for
fixing. This conclusion is quite robust, despite a number of potential complaints
about liability insurance. It is true that, because of underlying cycles in made and
in insurance markets, are periodic “crises’ arise. Physicians’ legislators are very fa-
miliar with this phenomenon. You should probably brace yourself for the next
round, as malpractice claims frequency seems now to be on the upswing a{,rain na-
tionwide. But the causes of these fluctuations in the extent of claims as well as the
price and availability of coverage are poorly understood, and it is not clear any par-
ticular policy problem would effect cxanges desired by some. Not too long ago, it
was not implausible for advocates to blame insurers for creating crisis and for over-
charging. This is no longer so. Medical providers now provide most of their own cov-
erage through mutual companies, self-insurance, risk retention pools, and other
such mechanisms. Empirical analysis confirms what is intuitively obvious—that in-
surers are not overcharging physicians.

In sum, no major policy proglems seems to exist. To be sure, cycles remain trou-
blesome; individual insurers and risk retention groups can have fiscal problems
and even fail; and insureds can feel ill-treated by their insurers, especially where
in high-stakes litigation their interests are not congruent. But these problems are
not unique to medical liability coverage, there are corrective mechanisms in place,
and no obviously helpful policy levers commend themselves,

D. The Overriding Reason for Concern—Defensive Medical Practice

Problems of medical and legal quality are not unimportant, especially the failure
to help most deserving patients. But the “big ticket” that attracts policy attention is
‘defensive medicine.” It is widel{ believed that positive defensiveness adds signifi-
cantly to the nation’s medical bill, notably including those for Medicare, Medicaid,
federal employees’ coverage and others of direct concern to the Senate Finance
Committee. These are the extra tests and other measures physicians and others say
they perform mainly for potential legal benefit rather than medical benefit. Of
course, it is again health care payors who bear the costs of such positive defensive-
ness, and who may meet resistance to case management and other initiatives based
on fear of liability.

There are many numerical estimates of defensiveness available, but all are impre-
cise, and this testimony is not going to lend support to any one of them. Although
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defensiveness clearly exists, in medicine as in most other phases of American life,
putting a dollar value on its precise extent is almost a hopeless task. For one thing,
there 1s no consensus on just what is medically useless, and many defensive meas-
ures in fact have some utility (like better record keeping and spending more time
with patients). Moreover, there are other reasons for defensiveness, for instance,
placating demanding patients and avoiding regret that not “everything possible”
was done for a patient under a health financing system that imposes few extrinsic
constraints. Negative defensive medicine is even harder to quantify and ultimately
more troubling, that is, withdrawal from provision of certain services, to certain pa-
tients, in certain areas. Negative defensiveness may not cost money (in fact, it may
save money, as two of my colleagues have suggested), but it does reduce the value of
medical care.

In sum, defensive medicine is a very large issue in need of special attention,
second in importance only to the magnitude of avoidable medical injuries. Yet few
past or proposed reforms directly tackle defensive medicine, as discussed further
below. Curbing defensiveness is probably going to require direct approaches, in-
volving both new education and changed incentives, It is insufficient to rely on
the indirect effects of any liability reform to cure defensiveness.

1I. PAST AND PROPOSED SOLUTIONS

A. Insurance and Medicine

In the interests of space, this testimony can offer only the briefest discussion of
medical and insurance reform, past and present. Legislatures have enacted a
number of insurance reforms, most notably with regard to Joint Underwriting Asso-
ciations at the state level and Risk Retention or Purchasing Groups by Congress.
The key factor in alleviating availability problems, however, seems to have been the
“self help” of health care providers in funding their own insurance entities, in part
through retention groups, but mainly through more conventional insurance entities.

Quality enactments have also been common, seeking enhanced disciplinary infor-
mation or funding, and attempting to shield legitimate peer review from unwarrant-
ed legal action. No one seems to believe that these actions have had a major impact,
but I am unaware of any thorough assessment. Forms of “risk management” have
been shown to affect care and claims. The most promising potential reform is the
“guidelines” movement, prompted in part by liabirity concerns, in part by the surge
in quality/medical outcomes research, and in part by payors' search for ways to con-
strain traditionally open-ended payment. At tgeir best, guidelines constitute a laud-
able attempt to make medical decisions more scientifically, with the best available
evidence on efficacy and safety.

Processing medical information better and making standards more scientific are
highly desirable goals. Where successful, guidelines should improve medical out-
comes and reduce medical injury. As a byproduct, they may help good care defend
itself in liability actions and reduce the expense of claims handling, although there
are technical legal issues about their introd%ction in courtroom evidence. Guidelines
maﬁ also make it easier for lay patients and lawyers to identify low quality care,
with repercussions for doctors’ business as well as their liability posture. If believed,
they may:also make possible, although not necessary, a reduction in inapé)ropriate
defensiveness. There are dangers, however, that guidelines may be misused or even
that they will be designed with legal defense in mind rather than the best interests
of science and of patients. All of this is rather speculative at this point, although the
guidelines in anesthesia seem to be very successful in helping patients and practi-

tioners alike.

B. Legal Reforms )

The spectrum of solutions here contains three main categories: (1) The first option
is to work within the system, that is, to leave the current rules and processes of tort
law and liability insurance in place, but with reforms. (2) The second type of reform
maintains the same basic, fault-based, case-by-case approach to determining mal-
ractice, but changes the forum or processes of decision making. (3) Third come more
undamental reforms, calling for a wholesale change in the entire approach to medi-
cal injury.

1. The Current System, with Reforms

(a) The main option here is conventional tort reform. “Conventional” tort reform
means legislating any of a great variety of limitations on judicial practice. Such
reform seeks to limit many of the now traditional legal prerogatives of plaintiffs in -
personal injury cases, in a sense to “turn back the clock” of pro-plaintiff judicial
developments through legislation. Reform leaves in place the current liability
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gystem of courtroom justice and payment through liability insurance, with changes
in the rules and procedures. The standard approach began in response to the “mal-
practice crisis” of the 1970s, spreading further during the more widespread “liabil-
ity crisis” of the 1980s. Every jurisdiction has now enacted some element of conven-
tional reform, which medical and other potential defendants continue to promote.
Nonconventional reforms largely remain on the drawing board.

Most tort reforms either seek to limit the number of suits, reduce the size of any
payments made, or increase the difficulty of winning. Some attempt to improve judi-
cial administration or reduce the costs of judicial process. Politically, caps are the
centerpiece of conventional state tort reform, now elevated to Presidential status.
Legally, they are the prototypical limitation on plaintiffs in favor of defendants.
Empirically, they achieve the biggest impact on plaintiffs’ claims and defendants’
premiums—the most buck for the bang, one might say. Hence they deserve the most
discussion.

Most caps limit only the “noneconomic’ elements of loss, most commonly to about
$250,000, as in California, but the ceilings range widely. Noneconomic losses are
those with no obvious pecuniary valuation, such as “pain and suffering” or “loss of
enjoyment of life.” Most states set no cap for economic losses like medical bills or
lost earnings. Rarely, as in Indiana, all losses are capped, tangible and intangible
alike. Caps are a political success. First, they are popular, now enacted in almost
half the states. Second, caps in general clearly work as intended. That is, they have
saved money for defendant medical providers (and their insurers) at the expense of
those with large malpractice claims (and their lawyers). A lot of money. Paid claims
in cap states have been found to average almost 40 percent lower than elsewhere,
other factors equal. They have also been found to reduce by about a third the liabil-
ity premiums that physicians must pay. Since the inconclusive early years of
refcrm, empirical findings of caps’ effects seem to have been consistent in direction
if noi in precise magnitude, regardless of whether the study lumped all caps togeth-
er or distinguished among types of caps. In addition to regression analyses using
large data bases, evidence on this score comes from the systematically compiled
opinion of experienced claims adjusters, as well as the judgment of informed individ-
uals, especially from the defense side. Practical confirmation of caps’ importance
comes also from the vehemence with which caps are supported by defense interests
and opposed by the plaintiffs’ bar. -

A few other restrictions are also successful in this same limited sense of helping
defendants. Notably, “collateral source offset’” and reduced ‘“‘statutes of limitations”
of various kinds are thoroughly demonstrated to curb claims. Along with caps, these
are the “big three” of conventional tort reform. Other limitations and changes in
rules or procedures have not been shown to help defendants, at least not consistent-
ly so in published analysis. It may be, however, that enacting a combination of re-
forms has a collective impact on liability settlements and judicial awards that has
not been disentangled by statistical analysis. Certainly, practical advocates of the
defense position are convinced of the desirability of periodic rather than lump-sum
payment for future losses, requirements for certification of meritorious suit, and
other such limitations. Two final notes on findings: Empirical analysis has not clari-
fied just how caps and other limits achieve their dollar cuts and with what other
effects in law, medicine, and insurance. Also, trends in claims seem to follow some
separate dynamic of their own, as claims filings have twice waxed and waned na-
tionally over the past twenty years, seemingly without direct relation to specific
legal developments in individual states.

Conventional caps on malpractice awards are a ‘“halfway technology.” Caps legiti-
mately treat one symptom of the general legal problem of damage valuation—the
open-ended nature of liability. But they do not address the entire syndrome of vague
rules of damages, little guidance to decision makers, and unnecessarily inconsistent
valuations. They merely prescribe crude amputation for the cases of most severe
injury.

(b) Further reforms on damages are in order, Caps are a legitimate response to
the chilling effect of open-ended legal liability. It is not reasonable that every jury
should have virtually unfettered discretion in deciding the value of injuries. Espe-
cially not for nonpecuniary losses like pain and suffering or loss of enjoyment of
life, where quantitative legal guidance is currently nonexistent. Where the sky is
the limit, some awards inevitably soar too high. And consistency across cases is im-
possible to guarantee under an unreformed system. But one arbitraril?r sized cap
cannot possibly fit all heads. It is not reasonable that every injury should have the
same maximum award, whether minor or major, temporary or permanent, lifelong
for a child or lifelong for an octogenarian.
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Instead of fitting one cap to all cases in Procrustean fashion, better reform would
create new structures to guide damages at all levels. It is not logical that juries need
mandatory quantitative guidance at the ca? level and none whatsoever below that.
In place of one nonpecuniary cap, a set of values could readily be created, based
mainly on severity and duration of injury, that would prescribe, or guide, allowable
damages for all levels of injury. True, the top level of such an improved system
would create one ceiling, but only as part of an entire structure, with floors and
ceilings and compartments appropriate to different areas,

Various approaches to such structuring exist, both within the current legal frame-
work and under an alternative administrative or insurance approach, such as that
proposed by the AMA and Medical Specialty Societies. Indeed, the AMA plan would
feature caps graduated by severity—though not floors. Similarly, methods of calcu-
lating economic damages also merit measured reform in place of arbitrary capping.
In general, the goals should be to improve the accuracy, predictability, and consist-
ency of awards and to reduce the time and cost of adjudicating cases. Damage rules
should be clarified, and juries or other decision makers should be informed of typi-
cal awards or settlements in other, similar cases—just as judges are told what other
judges have ruled on matters of substantive law. Moving toward such quantitative
“precedent” has been suggested, but apparently never tried. Other changes with
regard to structuring awards are also worthy of consideration, especially for the
future losses that loom so large in high awards. Most of these ideas apply beyond
malpractice and should be considered for liability law in general.

No conventional tort reform (passed or proposed) seems to do much to ameliorate
defensive medicine. Anything that improves the medical perception of the legal
process arguably is helpful in this regard, but my suspicion is that most convention-
al reform cannot do nearly enough to make much difference. There seems even less
evidence on reduced defensiveness than on the extent of defensiveness to begin
with, however. My mental model is that physicians, like other people, do not want
to run any risk of a lawsuit if they can avoid it, especially not one that may lead to
damages exceeding the limits of their liability coverage. Turning the clock back
somewhat seems unlikely to lower risk enough. After all, there were bitter com-
plaints about defensiveness twenty years ago, and no conceivable reform could lower
the likelihood of claim to those levels.

(c) Alternative Dispute Resolution, or ADR, is another way of working within the
current system, at least where done voluntarily. ADR encompasses a whole complex
of ways to facilitate settlement of claims outside traditional courtroom process and
unassisted negotiation between courtroom advocates. Ideas range from the familiar
arbitration and mediation to private jury trials and structured negotiations through
an intermediary. ADR has received much attention of late, but evidently little thor-
ough evaluation. Arbitration is one reform sought to be evaluated, but so few cur-
rent cases are arbitrated that assessment is difficult, as the GAO recently found in
Michigan. In a sense, the lack of evaluation is unimportant, for people will only use
a voluntary method if it helps both sides. ADR potentially also holds lessons for con-
ventional judicial process and might even inject some “healthy competition” for the
courts. Voluntary ADR should be vigorously promoted and evaluated.

In sum, staying within the current system means accepting the view that liabilit
mainly exists to resolve disputes now brought to the courts, using traditional stand-
ards of fault, causation, and damages to resolve individual cases, though possibly
with new, ADR processes. Such reforms typically do little or nothing to find more
“undiscovered’’ cases, to promote prevention of injury, or to address defensive medi-
cine. The{ are, however, commonly promoted in conjunction with a similar case-by-
case regulatory reform, namely “beefed up' state discipline of physicians.

2. Similar approach, but in new forum or with new process

Next come non-conventional reforms, ones that go outside the bounds of familiar
judicial-insurance process and forums. In general, however, they also seek to resolve
only cases brought forward by claimants, using conventional rules of causation and
fault, through case-by-case decision making.

(a) Mandatory ADR is one such reform—compelling binding arbitration or other
some other option from an approved menu of choices. Where ADR is sought to be
imposed on a mandatory basis, there is much more reason for concern about its pro-
posed process and likely effects: The loss of voluntary adoption means that all par-
ties may well not agree that ADR is preferable. There are also questions whether
ADR mechanisms exist or can quickly arise to begin handling the volume of cases
now handled conventionally throughout the country.

(b) The AMA/Medical Specialty Society proposal for fault-based administrative
resolution of malpractice claims is another such proposal. It is carefully crafted, at
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least attempts to bring more small claims into the system, tries to routinize many
determinations to build consistency and save transaction costs, attempts to assure
that decision makers would become expert, and has ties to a particular form of qual-
ity reform through discipline. The plan does not truly reach out to injured patients
and builds in no on-going tie to gualit feedback within medical institutions. It can
also be attacked as too pro-defendant. With some modifications, however, it is worth
a caé'eful test in a willing state; my understanding is that one or more may be inter-
ested.

(c) The Physician Insurers Association of America (PIAA) plan is another thor-
oughgoing change. It would regularize calculations of damages, but makes fewer
suggestions with regard to other process. It appears most suited as an adjunct to
other reforms, but might be mandated as a change in damage rules under the cur-
rent system. In sum, these larger changes to the conventional liability approach
have some merit. However, None of these reforms does much, if anything, however,
for the legitimate cases not now brought. Some might be redesigned and tried on a

trial basis.

J. More fundamental reforms i

These reforms come in a number of varieties, many (misleadingly) categorized as
“no fault.” No serious proposal would cover all bad outcomes arising out of medical
care, because most are due to the underlying illness or condition for which care is
sought. This is very different from auto no-fault, which truly covers all injuries aris-
ing out of auto use, or from Workers’ Compensation, which covers all workplace in-
juries. Broader reforms seek to go beyond disputes now brought to” the liability
system. Consider the following proposals:

(a) The broadest possible approach would be similar to that used in New Zealand,
where all injuries are covered through social insurance—including medical ones. To
my knowledge, no one proposes such an expansion of social insurance here. It is said
that even New Zealand may be backing away from this approach.

(b) There has been some support for a “Workers' Compensation” style of medical
injury compensation, at least where limited to serious injuries and where paying
very restricted amounts of damages. Many of the Harvard team of researchers who
conducted the New York hospital study favor such an approach,

(c) Even more restrictively, selective no-fault statutes {)ike the Virginia and Flori-
da statutes on severe, birth-related neurological injury aim to allow some recovery
on a semi-automatic basis to a very few injured claimants.

(d) Another alternative, in a different vein, is voluntary contractual agreements
allowing providers and patients (or groups of patients) to establish their own private
liability remedies, in lieu of the current “monopoly,” public legal regime. These con-
tracts could include any of the other reforms noted here and many more. There are
significant advantages, in theory, to letting people decide for themselves what style
of medical care they want, including what system for dealing with medical injuries.
The concept remains somewhat academic; its closest practical analogue is the use by
some HMOs of binding arbitration. Broader contracts remain controversial and
would probably face significant judicial challenges.

In sum, all of these fundamental reforms, to greater or lesser degree, emphasize
the compensatory function of liability insurance rather more than the deterrent
one. States or other entities may still wish to experiment with them. However, the
reforms do not specifically address deterrence. The final reform for discussion here
is a promising approach that ties tugether medical and legal concerns, addressing

both deterrence and compensation.

C. The argument for focussing on avoidable injuries

The basic idea of this family of reform options is to create better incentives to
prevent avoidable injuries in medical care. This reform operates by creating pre-de-
fined lists of bad medical outcomes that should not normally hapfpen when patients
receive good care. The lists do not cover all injuries, just classes of adverse outcomes
that are professionally agreed in advance to be generally avoidable. The standard is
avoidability, not fault. The view of causation taken is a statistical one, as in epide-
miology, not a clinical or legal view of specific causation in a particular instance.

These avoidable outcomes are dubbed ‘“accelerated-compensation events” when
used for a payment system. But “ACE” could just as readily stand for “avoidable
classes of events,” and ACEs have uses becyond liability reform, notably to promote
c‘t\lality of care. Medical experts create ACEs by reviewing information on injuries,
then generalizing to sets of events that qualify for designation as ACEs. The three
main criteria for being listed are that: (a) the events are readily specified and dis-
tinct from similar non-ACEs, (b) they are moderately or highly preventable as a
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class, and, (¢) listing them does not distort medical decision making. Examples in-
clude falls from an operating table, instruments unintentionally left inside patients
during surgery, and postoperative displacement of any surgically implanted internal
orthopedic device.

ACE lists can be used to improve today’s legal and quality-monitoring systems or
to replace most of malpractice law. ACE-based tort reform avoids traditional legal
approaches. In contrast, the conventionally reformed tort system continues to rely
on legal rules, processes, and personnel. Whereas ACEs seek to acknowledge medi-
cal responsibility for a class of adverse outcomes, the law seeks to establish liability
for particular past transgressions. ACEs thus look forward. They are promulgated
prospectively, encourage early rehabilitation, and promote prevention of future inju-
ries. The law instead looks backwuids. It seeks to prove liability retrospectively, em-
phasizing restitution and, often, retribution. Other differences in approach:

ACE System Tort Reform
+ is based on avoldability of injury seeks to prove fault
o targets avoidable outcomes of care considers process of care in each case
o sets ACEs dispassionately in advance judges fault in emotion-laden context
* makes ACEs uniform for all cases sets standards separately for each case
* derives ACEs from medical science ultimately relies on lay juries
+ applies soon after injury operates after the fact, often long after
* generalizes outcome classes from statistics uses highly individualized standards
« fosters predictability by standardization yields very unpredictable results
* uses non-liability insurance style process applies courtroom process to disputes

ACEs are a promising new approach in quality reform as well, mainly because
ACEs concentrate attention on medical outcomes, the key focus for good quality
monitoring and intervention. ACEs also ties the adverse outcomes specifically par-
ticular medical treatments and types of patients (notably, often distinguishing high-
risk cases). This feature avoids the problem that other outcome measures face of
having to adjust statistics for patients’ severity of illness or facilities’ ‘“‘case mix.”
ACEs also provide a framework for assessing and encouraging quality in medical
practice. These systematic listings make professionals think in terms of statistically
avoidable outcomes—and on a continuing, practical basis, not only for one-time, re-
search purposes.

ACE lists can be used to monitor the incidence and prevalence of adverse out-
comes in institutions and in private clinical practice. The results could be a basis for
comparison across providers and over time. Learning of these results should pro-
mote self-improvement. By definition, ACEs are scientifically validated classes of
avoidable injuries. Hence, “feeding back’ information on ACE performance to prac-
titioners should stimulate constructive responses—quite unlike the defensive re-
sponse to findings or fears of legal liability.

A maturing literature explains the scientific methodology of ACE development
and the benefits of ACE-based reforms. Research shows that ACEs are feasible to
develop and apply in practice. ACE-based payment reform would help both patients
and physicians, improving both compensation and prevention of medical injuries.
Quality reform would also be helpful, regardless of liability reform. This family of
reform options offers one of the few promising, fundamental reform ideas in quality
and malpractice.

In sum, such ideas deserve a field test. Dr. Laurence R. Tancredi, an originator
of the cancept, and I are seeking to test versions of this for liability reform and
for quality reform only, both mainly in obstetrics, a special problem area of great
social concern. The liability reform is tied together with a direct attack on defen-
sive medicine and meant to be achieve savings for Medicaid and other payors. The
quality reform is seeking links with other “outcomes” based approaches to moni-

toring and assessment.
I1I. RECOMMENDED FEDERAL ACTION

The federal government can help. In the near term, it can encourage experimen-
tation by states and other entities, both for medical and legal quality. Today is a
good time for experiments, for we are now in a lull between “crises,” though insur-
ance problems may soon return. In the long term, the federal fovemment can hel
Medicare and Medicaid more actively seek prevention and early detection of avoid-

able injury, encouraging others as well.
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In sum, federal action is warranted, both now and in the future. Not endugh is
yet known, however, to impose a single, mandatory federal “solution.” We should
know more soon, after some new ideas are tried,

1V. CONCLUSION

Today's unduly erratic and expensive liabilit}r system for medical malpractice un-
dercuts its own goal of compensating victims. Its lack of scientific legitimacy ham-
pers its other main goal of deterring injury. The liability system works better than
many detractors acknowledge, so it should not simply be argitrarily cut back. In the
short run, it should be improved. In the long run, it should probably be replaced,
but only if the replacement better protects patient interests. The two key patient
interests are avoiding medical injury and ameliorating medical defensiveness.

Although reform is definitely in order, most “tort reform” fails to make funda-
mental changes and does not help the vast majority of patients with avoidable inju-
ries or promote quality of care for all. Alternative systems, especially those bases on
organized lists of classes of avoidable medical injuries, or “ACEs,” offer a better way
to replace or improve judicial resolution of liability claims. ACEs can also aid risk
management and quality monitoring.

Doctors who say that we need less of same are wrong. Lawyers who say that we
need more of the same are also wrong. What we need is something different and
better. An improved system would detect more avoidable injuries, intervene faster
to rehabilitate those that occur, send clearer signals about how to prevent injury,
and cost far less per case to administer. The best long-run apgroach would connect
concern for avoiding injuries with other monitoring and feedback about quality of
care. In the long run, it seems desirable for health plans to take a more active role
in monitoring quality of care, promoting prevention of injury, seeking early detec-
tion of problems, and intervening promptly when injury does occur—all within a
non-litigious framework.

PREPARED STATEMENT OF TROYEN A. BRENNAN
INTRODUCTION

The Harvard Medical Practice Study, carried out under contract to the State of
New York, was designed to inform the policy debate now going on in New York and
elsewhere about how society can best deal with its medical injuries and malpractice.
To do so, we had to understand and isolate the key issues and assumptions that
divide the protagonists of the current tort system, a reformed tort system, and no-
fault alternatives. We have not prejudged the feasibility of any such no-fault pro-
gram for injured patients, nor have we endorsed the criticisms that are made about
present day malpractice litigation. Rather, we believe we have provided relevant
empirical data that will permit informed judgments and sound policy-making con-

cerning this complex area.
The Study had four principal components:

1. A population based measure of the incidence of injuries resulting from medical
interventions, which we called “adverse events,” and a determination of the per-
centage of such events that resulted from fault or negligence of the physician or
other provider.

2. A determination of the percentage of adverse events, both negligent and non-
negligent, that led to claims and suits. In addition, we obtained information about
the numbers of claims and suits by patients in whose hospital records we found no
evidence of injury.

3. Measures ofy the costs of medical expenses, lost wages, and lost household pro-
duction to the victims of medical injuries and to their families, and their compensa-
tion for such losses under current arrangements.

4. Estimates of the degree to which variations in the threat of litigation affected
the incidence of adverse events.

The following summarizes some of our methods and major findings:

1. The Incidence of Adverse Events

The hospital medical record review was key to estimating the incidence of adverse
events associated with medical management. The record review focused on two criti-
cal issues: causation and negligence. We asked, “Was the patient's condition attrib-
utable to medical management rather than to the disease under treatment (causa-
tion)? Was negligence involved?” In addition to establishing causation and negli-
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gence, we determined where injuries occurred, the tgg)es of injury and then the mag-
nitude of disability experienced. The review was conducted by teams of trained med-
ical record administrators and nurses for the screening phase, and board-certified
physicians for the physician-review phase.

In order to make our results generalizable to the entire population of hospital dis-
charges in New York, we drew a probability sample of hospital records. We ana-
lyzed 30,121 (96%) of the 31,429 records selected for the study sample. After prelimi-
nary screening, physicians reviewed 7,743 records, from which a total of 1,133 ad-
verse events were identified that occurred as a result of medical management in the
hospital or required hospitalization for treatment.! Of this group, 280 were judged
to result from negligent care. Weighting these figures according to the sample plan,
we estimated the incidence of adverse events for hospitalizations in New York in
1984 to be 3.7%, or a total of 98,609. Of these, 27.6%, 27,179 cases, or 1.0% of all
hospital discharges, were due to negligence. ‘

The majority of adverse events (57%) resulted in minimal and transient disability,
but 14% of patients died at least in part as a result of their adverse event, and in
another 9% the resultant disability lasted longer than 6 months. Based on these fig-
ures, we estimated that about 2,500 cases of permanent total disability resulted
from medical injury in New York hospitals in 1984. Further, we found evidence that
medical injury contributed at least in part to the deaths of more than 13,000 pa-
tients in that year. Many of the deaths, however, occurred in patients who had
greatly shortened life expectancies from their underlying diseases. Negligent ad-
verse events resulted, overall, in greater disability than did non-negligent events
and were associated with 51% of all deaths from medical injury.

We also studied a series of risk factors for individual patients suffering adverse
events, both negligent and non-negligent.2 The elderly and the uninsured were at
greater risk of suffering adverse events due to negligence. None of the other 20 indi-
vidual factors we incorporated into this model, including zender and race, was sig-
nificantly associated with higher incidence of negligent adverse events,

At the hospital level, adverse event and negligent adverse event rates varied 10-
fold between individual hospitals.® Adverse event rates were higher in university
teaching hospitals and lower in rural hospitals, On the other hand, the fraction of
adverse events due to negligence was lower in university teaching hospitals and
higher in hospitals that serve predominantly minority communities.

2. Litigation Data

We estimated that the incidence of malpractice claims filed by patients for the
study year was between 2,967 and 3,888.4 Using these figures, together with the pro-
jected statewide number of injuries from medical negligence during the same period,
we estimated that eight times as many patients suffered an injury from negligence
as filed a malpractice claim in New York State. About 16 times as many pa'ients
suffered an injury from negligence as received compensation from the tort system.

These aggregate estimates understate the true size of the gap between the fre-
quency of malpractice claims and the incidence of adverse events caused by negli-
gence. When we identified the malpractice claims actually filed by patients in our
sample and reviewed the judgments of our physician reviewers, we found that many
cases in litigation were brought by patients in whose records we found no evidence
of negligence or even of adverse events. Because the legal system has not yet re-
solved many of these cases, we do not have the information that would permit an
assessment of the success of the tort litigation system in screening out claims with
no negligence., .

On the other hand, our data reveal that less than 4% of negligent adverse events
lead to a suit. Confining our analysis to the adverse events that involved strong or
certain evidence of negligence, we estimate that 12,859 injuries from medical negli-
gence did not lead to malpractice claims. Of these injuries, 22% (2,833) occurred in
patients under age 70 years who suffered moderate or greater incas)acity. Our pro-
Jjections suggest that if this group of patients had litigated, the malpractice claims
frequency for year 1984 would have increased by 76%.

! See Brennan-TA, Leape LL, Laird NM, et al, Incidence of Adverse Events and Negligence in
Hosg&alized Patients. New England Journal of Medicine 1991;324:370-6. )

z Burstin H, Lipsitz S, Brennan TA, Socioeconomic Status and Risk for Negligent Injury
in Hospitals. Clinical Research 1991;39:189A. .

3 See Brennan TA, Hebert LE, Laird NM, et al, Hospital Characteristics Associated With Ad-

verse Events and Substandard Care. JAMA 1991;265:3265-3269. ) .
* See Localio AR, Lawthers AG, Brennan TA, et al, Relation Between Malpractice Claims and
Adverse Events Due to Negligence. New England Journal of Medicine 1991;325:245-51.
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J. Economic Consequences of Medical Injury

Having documented from the medical records survey which patients were injured,
and from the litigation survey which patients filed tort suits, we used the patient
survey to determine from the patients themselves what losses they suffered as a
result of these injuries and what compensation they received from non-tort sources.

Our ultimate finding is that the present discounted value of the net compensable
losses (past and future) suffered by patients injured in New York hospitals in 1984
amounted to $1,024 million (in 1989 dollars).® These compensable losses consisted of
$304 million in lost wages and fringe benefits, $240 million in uninsured medical
costs, and $480 million in lost household production (the latter having been valued
at the market wages earned by the working women in our patient cohort).

To provide some perspective for these figures, the malpractice premiums paid by
New York doctors and hospitals in 1989 amounted to approximately $1.1 billion.
These tort costs incorporate two major factors not reﬂectecr in our estimate. One is
damage for pain and suffering, which typically are not compensated under no-fault

rograms. The other component is administrative and legal expenses which definite-
y would be a significant factor over and above the patient's economic losses, The
administrative share of claims costs in no-fault workers compensation is usually es-
timated to be around 20%, though we believe it would be somewhat higher for no-

fault patient compensation.

4. Malpractice Litigation and Deterrence

We examined the presumed deterrent effects of the tort system in two ways—a
series of physician surveys as well as an econometric study that compared the rates
of adverse events and negligent adverse events, on the one hand, with the threat of
a claim on the other.

The physician surveys revealed that the overall perceived risk of being sued in a
given year was 20%, approximately three times the actual risk of being sued. The
perceived risk of suit for negligent care was about 60%, a figure substantially great-
er than the actual risk of litigation from injuries caused by negligence. Additionally,
perceived risk was significantly greater for high-risk specialties such as obstetrics,
orthopedics and neurosurgery and for physicians in Nassau and Suffolk counties,
lending credence to the responses.

The final part of our study examined the relationship between variations in
claims rates and variations in injury rates in the sample of study hospitals. The im-

ortant test was whether hospitals that face higher claims rates actually do exhibit
ower injury rates. Using econometric modeling based on geographic variations in
claims rates and injury rates, we found some evidence that there is a deterrent

effect of litigation.®
CONCLUSION

The Medical Practice Study demonstrates that there are very high levels of pa-
tient injuries in hospitals, and a substantial proportion of these are due to negli-
gence. Certain hospitals appear to have much higher rates of such accidents. In ad-
dition the elderly and uninsured are at increased risk of being injured due to sub-
standard care. These findings suggest that there is a great need for quality assur-
ance programs that decrease the rates of adverse events, especially those associated
with negligence.

Our analysis of litigation records leads one to question the efficacy of malpractice
litigation. While there is some evidence it provides a noticeable deterrence signal
for health care providers, the mismatch between negligent injuries and suits reveals
the haphazard manner in which the system functions, and suggests that the admin-
istrative costs associated with it are exceedingly high. Indeed, an analysis of eco-
nomic costs of injuries indicates that an administrative scheme could compensate all
injuries, both negligent and non-negligent, for the amount we now put into the tort
system to compensate negligent injuries alone.

Our study te@m has concluded that it is time to test some alternatives to malprac-
tice litigation. In particular, we believe that replacing tort litigation with a hospital-
based administrative compensation scheme that employs a strict liability standard,
and relies on sharply experience-rated insurance premiums, would provide more ap-
propriate deterrence signals for providers and better compensate people injured in

5 See Johnson WL, Brennan TA, Newhouse JP et al, The Economic Consequences of Medical
Injuries: Implications for a No Fault Insurance Plan. (article submitted for publication).

6 See Weiler PC, Newhouse JP, Brennan TA, Johnson WL, Leape LL, and Hiatt HH, Patient
Injury and Malpractice Litigation (book manuscript submitted for publication).
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hospitals. An experiment with such an approach in one or several states should be a
high priority on the health care research agenda.

PREPARED STATEMENT OF SENATOR PETE V. DOMENICI

I am very pleased to appear before the Subcommittee on Medicare and Long-Term
Care to discuss the very important topic of health care costs and our medical liabil-
ity system. It is very encouraging to see this kind of interest in an area of health
care that I believe deserves our priority attention. I want to personally thank the
Chairman of this Subcommittee, Senator Rockefeller, and the Ranking Member,
Senator Durenberger, for showing leadership in calling this important hearing.

INTRODUCTION-—MEDICAL LIABILITY REFORM WILL HELP CONTROL COSTS

The facts about the health care cost explosion are well known but are worth re-
peating. Last year, the U.S. spent 12.3 percent of Gross National Product (GNP) on
health care, up from 5.9 percent in 1965. Projections indicate we will be spending
16.4 percent of our GNP on health care by the turn of the century,

If we let this trend continue, uncontrolled health spending will seriously hinder
economic growth. Family, business, and federal and state government budgets are
squeezed so tight by rising health costs that we spend less on other pressing needs,
such as the education of our children, business research and development, and
public infrastructure.

Furthermore, our rising health costs make it difficult for us to compete in the
world economy. In 1989, we devoted over twice as much of our productive capacity
to health care than did the United Kingdom, 75 percent more than Japan, 40 per-
cent more than former West Germany, and 35 percent more than Canada.

Of course, the exploding cost of health care also contributes significantly to the
enormous uninsured population—those thirty four million Americans who do not
have health insurance protection. Controlling costs will be central to ensuring these
persons can get needed health care services.

In examining what is behind these high costs, it became clear to me that our cur-
rent medical malpractice system is a large part of the problem.

Physicians and other health providers, fearful of lawsuits, change the way they
deliver health care to maximize their ability to defend themselves in front of inex-
pert juries. They order countless unnecessary diagnostic tests and perform unneces-
sary procedures because they believe it is expected of them by the court system:

This unnecessary defensive medicine, as well as extremely high medical mal-
practice insurance costs, adds billions of dollars to our health care bills every
year, with little or no additional benefit in terms of quality health care.

I am certainly not alone in this conclusion. The President has shown important
leadership in calling for significant reforms of our medical malpractice laws in
order to control health care costs, and there is a growing list of Senators and other
leaders who support significant reforms. Just last month, the Governors—on a bi-
partisan basis—urged medical liability reform.

In June, I introduced my own proposal with the endorsement of former Surgeon
General C. Everett Koop. This bill, the Medical Injury Compensation Fairness Act
of 1991 (S. 1232), has been referred to the Finance Committee for consideration and
is cosponsored by Senators Danforth and Chafee of the Finance Committee, as well

as by Senators Rudman and Gramm.
DON’T HOLD MEDICAL LIABILITY REFORM HOSTAGE TO COMPREHENSIVE REFORM

Some have suggested that we should only act on medical liability reform in the
context of larger, comprehensive health care reform plans. But if we wait for a con-
sensus on large scale reform, it could be years before we make any progress on con-
trolling health care costs and expanding access.

I don’t think we should deny the American people some improvements in the
health care system now in the hope of more sweeping reforms later. ‘

I understand that Senator Bentsen and others are working on proposals to in-
crease access to health insurance through regulation of the small group market.
That may be a promising approach to ensuring protection for more people, but it
would not help control the overall costs of health care.

Such an access proposal could be significantly improved if it were coupled with
medical liability reform to help hold down the growth in health care costs.
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THE CURRENT SYSTEM: AN EXPENSIVE AND lNEI-‘l-‘lCIiBNT LOTTERY

The current jury process for deciding medical malpractice cases is like a lottery—
a very select few hit the jackpot, usually those with good lawyers or those who have
suffered sensational injuries that draw sympathy from juries, even if the injuries
are due to adverse events and not physician negligence.

A recent Harvard study has documented the tremendous inequities of this lottery
approach:

—380 percent of all suits filed have no evidence of negligent medical care.

—but 15 out of 16 persons injured due to negligent medical care never get com-

pensated through the current litigation system.

So good doctors are sued much more often than they should be, and yet many
patients are getting substandard care without any penalty for the physician.

Furthermore, the small chance of hitting the jackpot has induced thousands of
frivolous lawsuits. In the 1980s, the number of malpractice lawsuits per 100 physi-
cians more than doubled, from 3.2 to 7.4. Today, nearly 40 percent of all physicians
can expect to get sued at some point in their careers, and 50 percent of those per-
forming any kind of surgery. Furthermore, nearly 80 percent of all obstetricians
will have a claim filed against them, and the average obstetrician can expect to
have 3 claims filed against him during his career.

Physicians and other health providers practice medicine defensively—even if they
know it will not benefit the patient—because the{ want to reduce the chances that
somebody can hit the jackpot with a jury in a lawsuit against them. They order
countless unnecessary tests and procedures to create the perception for juries that
they did everything possible to provide the highest level of care. And they pass
along the costs of all this unnecessary care to their patients. Defensive medicine is
hard to estimate, but there is no doubt that it is costs tens of billions of dollars a
year.

This lottery system is also very costly and inefficient. Senator Rockefeller has
stated that only 22 percent of all malpractice insurance premiums actually reach
injured patients—the other 78 percent pays for lawyers and other administrative

costs.
EXAMPLES

I think a couple of true stories help illustrate what is wrong with today’s medical
malpractice system.

In a 1986 medical malpractice lawsuit in Philadelphia, a woman alleged that a
dye injected for a CAT scan triggered an allergic reaction and severe headaches. She
claimed that the headaches impaired her job skills—as a psychic with the power to
read auras, conduct seances, and predict the future. The jury deliberated for 45 min-

utes and awarded her $1 million.
In a March 1990 trial in Florida, experts testified before a jury that a retired

police officer suffered loss of memory and sight, deafness, and use of his left leg and
arm due to negligence during back surgery. The jury awarded him $2.25 million.
One year later, he was seen boarding his new 46 foot yacht, driving to his home in

the Florida Keys, and carrying luggage up stairs.
MALPRACTICE INSURANCE PREMIUMS

It is no wonder that malpractice insurance premiums are going through the roof.
In the 1980s, malpractice premiums increased at an average annual rate of 15.1 per-
cent, far outpacing the average rate of inflation in overall medical care.

In Florida, obstetricians now {)ay $150,000 per year in malpractice insurance pre-

miums. In Michigan, they pay $134,000 per year.
These enormous premiums are passed on to the mothers who get prenatal and

delivery care—their obstetricians simply charge them more. In many parts of the
country, patients cannot afford to pay such inflated bills, so the doctors are quitting

their practices.

The number of obstetricians in non-metropolitan areas fell by 20 percent in five
ears, often because of the high cost of malpractice insurance or concerns about

l‘;eing sued.
A FEDERAL SOLUTION IS JUSTIFIED AND NECESSARY

Some have expressed the concern that Federal medical liability reform legislation
would encroach on states’ rights and breach Federalism. I believe a Federal reform

is not only justified, but necessary.
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In 1992, the Federal Government will spend $216 billion directly on health pro-
grams, or about 30 percent of all health spending. Moreover. Federal tax subsidies
for employer-provided health insurance, which finance another $185 billion in
health costs, total $65 billion annually.

With these kinds of expenditures, the Federal Government certainly has a legiti-
mate interest in addressing the legal environment, now controlfed by the states,
which profoundly affects these costs.

Furthermore, a state-by-state reform approach is unlikely to have the intended
effect of reducing defensive medicine. I believe physicians and other health care pro-
viders will tend to gravitate to the highest rate of defensive practices. So if only a
few states enact significant reforms, physicians in those states may not feel comfort-
able practicing at a level different from physicians in other states.

THE DOMENICI PROPOSAL. THE MEDICAL INJURY COMPENSATION FAIRNESS ACT OF 1991 (S.
1232)

I applaud the President for coming forward with a proposal because it helped
focus attention on this issue, but I do not believe the approach he has taken—penal-
izing States that do not enact tort reforms—is the unswer to the problem.

If we are to significantly reduce defensive medicine, I believe we need to take the
more dramatic step of moving these cases out of the courtroom and into binding
arbitration. Even if we put some constraints on the awards juries can make, as the
President proposes, I believe physicians and other health providers will continue to
practice medicine defensively because they will still face endless and expensive
court litigation and inexpert juries applying poorly defined standards to their medi-
cal decisions.

My bill would require all participants in Federal health programs (Medicare,
Medicaid, Veterans3 Health, Military Health programs, Indian Health Service, etc.)
to take their cases to binding arbitration. Furthermore, all those who are enrolled
in private health plans that are tax deductible to an employer must also take their
cases to binding arbitration. We estimate that these two requirements will take 80
percent of malpractice cases out of court. Those not covered by these two require-
ments could voluntarily agree to take their cases to arbitration instead of court.

Binding arbitration would significantly reduce the time and cost of adjudicating
claims, allow more injured patients to get their cases heard, and improve the con-
sistency and accuracy of the decisions for physicians and patients. Liability deci-
sions would be informed by practice guidelines that were incorporated into health
plan contracts, thus reducing the uncertainty about what is expected of health care
providers.

My bill would also impose many of the same constraints on damage awards that
the President proposes, but in the context of arbitration, not litigation. These con-
straints include: a $250,000 cap on non-economic damages; reduced awards if the in-
jured person is compensated by other insurance coverage; and periodic payments,
]rather than lump sums, for awards intended to compensate anticipated future
osses.

Finally, S. 1232 would redirect payment of punitive damages away from plaintiffs,
giving the funds instead to State agencies to improve the disciplining of grossly neg-
ligent physicians. This provision would reduce the incentive tor plaintiffs to seek the
jackpot of huge punitive damage awards while retaining the principle of monetary

punishment of clearly negligent care.
CONCLUSION
I am very pleased that this Subcommittee has begun the process of examining
this important issue, and I look forward to working with the Committee to advance
a sound legislative proposal.

ATTACHMENTS

A Brief Summary of S. 1232
“Sue the Doctor? There's a Better Way,” Senator Pete V. Domenici and C. Everett

Koop, The New York Times, June 6, 1991.
Letters endorsing S. 1232 from C. Everett Koop, Joseph Califano, and the Nation-

al Federation of Independent Businesses.
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S. 1232—MEDICAL INJURY COMPENSATION FAIRNESS ACT OF 1991,
SENATOR PETE V. DOMENICI

g BRIEF SUMMARY

Purpose: To promote economic growth and provide more reasonable health care
costs for consumers and taxpayers by reducing unnecessary defensive medicine; to
provider fairer and more timely awards for injured patients and more rational li-
ability decisions for physicians; to provide for efficient resolution of medical injury
claims.

Binding Arbitration: Beneficiaries of Federal health programs (Medicare, Medic-
aid, federal employees health, VA medical, public health service, and other health
programs) and tax deductible employer-provided health plans would be required to
resolve medical injury claims in arbitration. Others would have the option of agree-
ing to arbitration when offered by health providers.

Judicial Review: Paralleling the appeal provisions in the Federal Arbitration Act,
arbitration decisions could be appealed, on a limited basis, for review by State
courts to ensure fair and impartial decisions.

Alternative Dispute Resolution Services: State agencies and/or private entities cer-
tified by the Secretary of HHS would be authorized to resolve these disputes. All
would offer a standard arbitration approach, but parties to a dispute could agree on
alterrative procedures.

Constraints on Awards: Non-economic damages would be capped at $250,000;
awards would be reduced for collateral source payments for the same injury; and
periodic payment would be allowed for awards above $100,000. Economic damages
would be fully recoverable.

Punitive Damages: Punitive damages would go to State agencies with plans ap-
proved by the Secretary of HHS to improve the monitoring and disciplining of
health providers.

Standards for Imposing Liability: Certified (by the Secretary of HHS) medical
practice guidelines could be used to establish the appropriate standard of care.
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THE NEW YORK TIMES OP-ED THURSDAY, JUNE 6, 1991

Sue the Doctor?
There's a Better Way

By Pete V. Domenici
and C. Everett Koop

WASHINGTON

er America’s medi-

cal malpractice sys-

tem, everyone pays

grossly inflated

heaith care Dbills.

President Bush has

oflervd soun remedies for the prov-

lem, bat more fundamental change is

required. Instead, we want (o over:

haul the system by removing virtual-

ly all malpractice claims from courts

und resolving them in binding ardi-
tration.

Maedical liability insurance was the
fastest growing part of patients' bills
in the 1980’s, increasing by more than
18 pervent annually from 1962

1988. Today, every $100 paid
to a doctor includes $1) for such in-
surance. In Chicago, neurosurgeons
and obstetriclans are charged more
than $130,000 in premiums, and, like
thair colleagues elsewhere, pass the
costs along to patients.

To ect themselves against po-
tential malpractice suits, physiclans
order countiess unnecessary Lests
and parform valueless procedures 50
that they might tell a jury they tried
to provie the best care possible.,
By many sccounts, unnecessary care
constitutes 30 percent (o 23 percent of
the nation's hesith expenditures.

The cust of premiums and out.
rageously high jury awards have
forced physicians in high-risk spe-

ciaitles to quit their practices. The
number of obstetricians in non-met-
ropolitan areas fell by 20 percent
between 1984 and 1989, denying many
pregnant women the services they
need,

President Bush, in a bill sent (o0
Congress, is encouraging states to
_place limits on court awards for non-

Pute V. Domenici of New Mexico 1s
ranhing Republican on the Senate
Hudget Commuttee. C. Everetl Koop
was Surgeon General.

econumic damages such as pain and
suffering and to set up a mediation
system for resolving disputes. Non-
complying states would lind their
Federal Medicare and Medicaid aid
reduced.

If insurance costs are reduced and
defensive medicine s curtailed,
health care costs can coine down and
more of the 34 million uninsured
Americans will be able to gain access
to health care.

We think (ar-resching changes,
p in legisiation to by sub-
mitted to the Senate loday, are neces-

sary.
First, participants in all Federal
health programs must resolve medi-
cal Injury claims in binding arbitra-
tion instesd of in court. These particl-
pants include beneficiaries of Medi
care, Medicaid, Federal employees’
health plans, and public heaith and
veterans' programs. Second, employ~
ees of all companies that get » tax
break by offering health plans must
resolve medical liability disputes in
-binding arbitration as well, -

Take the case
to binding
arbitration.

This legislation would take about su
parcent of all medicsl injury claims
out of court. (It would not apply to the
uninsured and self-employed.)

Mr. Bush wants the following wor-
thy restrictions imposed on state
courts: a $250,000 cap on awards for
non-economic  damages; reduced

awards if the injured person is com.
pensated by other insurance cover-
age, and periodic payments, rather
than jump sums, for awards intended
to compensate a person {or anticipat.
ed losses. We wiink these limits
should apply in binding artitration,
bypassing the courts entirely.

Under today's litigaton system, 15
out of 16 people victimized by a doc.
tor are never compensated.

Sixty percent of the cost of mal-
practice Insurance pays lawyers'
fees and administrative costs, keav.
ing 40 percent for patients. Even
worse, patients wait years for com.
pensation. In Michigan, court litiga-
tion takes nearly three years; volun-
tary arbitration, about half that time.

The Senate bill would encourage
Federal and state govemments, med-
ical societies and other organizations
to deveiop guidelines that arbitrators
could use (o define standards of medi-
cal treatment.

Under mandatory nationwide arbi-
tration, patients and physicians
would get more consistenl, more ex-
pert, more reasonable and more
timely decisions. This would not only
be good for health care, but also the
money Americans save [rom reduced
health care bills could be used o
benelit the economy. [w]
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June 6, 1991

Honorable Pete V. Domenici
United States Senate

434 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Domenici:

I want to commend you for your proposal to reform the medical liability
system in this country. Your bill would provide more reasonable health care
costs for consumers, fairer and more timely awards for injured patients and more

rational liability decisions for physicians.

As you know, the current medical liability system has many flaws, including
the inducement of costly defensive medicine. Some estimates indicate that as
much as 25 percent of health expenditures are unnecessary, and defensive
medicine is responsible for much of these costs. We cannot afford to continue
spending hundreds of billiogs of dollars needlessly on health care if we are to have
resources available for other important needs, like providing health care for those

who don't have it and educating our children.

Furthermore, the current medical liability system is unfair for many
patients. As many as 15 out of 16 persons who have been injured due to negligent
medical treatment never get compensation through the litigation system, and 60
percent of malpractice insurance premiums pay for administrative expenses and
lawyers' fees, leaving only 40 percent for injured patients:

To address these problems, I am convinced that we need to take these
cases out of court and resolve them instead in arbitration-type arrangements with
some constraints on awards, Your bill would do just that. It would also give health
care consumers and providers the flexibility to agree early on about dispute
resolution arrangements specific to their needs.

: I also applaud those provisions in your bill which encourage the:
development and use of practice guidelines to help determine the appropsate .
standard of care in specific situations. These guidelines can help climinate the
confusion of opposing expert witnesses presenting conflicting opinions on the

appropriate standards.

Again, I congratulate you for developing this excellent piece of legislation. |
believe it is critical that we move quickly to address the obvious failings of the

“current liability system, and I fully support the approach you have taken in your

bills 1 look forward to helping you advance this important proposal,
\\ Sincerely, |

C. Everett Koop, M.D.
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JOSEP I AL CALIFANO, JIR.

June 5, 1991

Tha Honorable Pete V. Domanici
United States Senate
427 Dirksaen Senate Office Building

Washington, D.C. 20510

Dear Senator Domenici:

: Your proposal to reform the medical malpractice
syastem wisaely builds upon the legitimate Federal
interast jin raducing escalating health cosatsa.

There are many unnecessary costs assoclated with
our current health cara system, including billions of
‘dollars in unnecesasary defensive medicine. In order
to expand access and more afficiantly use the $750
billion Amer!:-ans will spand on health care this
year, we must begin to make changes in many areas,
including our medical malpractice system. We have
the rasources to provide health care to all
Americans, if we free up funds that are being

neadlessly spent.

Using Federal programs to spur medical liability
reform ls appropriate. The Federal government spends
$220 billion directly on health care. Federal subsi--
dies for private health insurance, which finances
another $185 billion in health care, axceed $50
billion annually. Tha current malpractice systenm is
inefficient. 8ixty percent of malpractice insurance
premiums pay lawyar's fees and administrative costs
for malpractice cases. That leaves only forty
percent for those people who ares injured. Your bill
would corract this inequity and give more to injured

patienta. .
I applaud the provisions in your bill that

encourage the development of practice guidelines for
physicians. Standards of care for physicians offer

the promise of higher .quality medical ocare for
patients, as wcll aa a fair defense against ch

of malpractice.

Your legislation is an aexcellent astep towards
making health care in'auxmnation more effective and

efficiant.
Sincerely,
%/'M

arges
»
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Independent Business
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The Guardun of
sl Business

June 3, 1991

Honorable Pete Domenici
United States Senate
Vashington, DC 20510

Dear Senator Domenici:

On behalf of the over 500,000 small business members of the
National Pederation of Indepandent Business, I wvant to thank you for
introducing the Medical Injury Compensation Pairness Act of 1991.

" The high pricé of health insurance is the primary barrier small
business owners face vhen trying to set up health care coverage for
their employees, and health care costs continue to spiral upvard,
threatening continued coverage. Betvaen 1987 and 1990, small business
health ingurance premiums rose from an average of $1,942 per employes to

83,192 par employee.

The Saall Business Administration has estimated that the threat of
malpractice claimg adds $4 billion to the cost of health care each year
and that defensive action on the part of doctors costs $100,000 per year
per physician. By virtually eliminsting multi-sillion dollar jury
avards, the Medical Injury Compensation Fairness Act of 1991 could limit
the need for physicians to practice defensive medicine. Vith health
care costs skyrocketing, this country can no longer afford the millions
of useless tests doctors currently parform to protect themselves from

- malpractice suits.

One of NPIB’s top priorities is to reduce the cost of health
insurance in this country so that saall business ovners can afford to
purchase it for their employees and for themselves. The Medical Injury
Compensation Pairness Act could help bring down the cost of health care
by reducing the cost of medical malpractice suits, lovering medical
ralpractice insurance and reducing the practice of defensive medicine.

Agsin, thank you for introducing this important legislation.

n J. Motley III
ice President
Pederal Governmental Relations

ke/DJG
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102p CONGRESS
1ST SESSION o 1 2 32

To provide for medical injury compensation reform for health care provided

under the Social Security Act and other Federal health programs, to
amend the Internal Revenue Code of 1986 to implement like reforms
in employer-provided health plans, and for other purposes.

IN THE SENATE OF THE UNITED STATES
JUNE 6 (legislative day, JUNE 3), 1991

Mr. DoMENICI (for himself, Mr. DANFORTH, Mr, RUDMAN, Mr. CHAFEE, and

Mr. GRAMM) introduced the following bill; which was read twice and re-
ferred to the Committee on Finance

A BILL

To provide for medical injury compensation reform for health

~N N W N

care provided under the Social Security Act and other
Federal health programs, to amend the Internal Revenue
Code of 1986 to implem: nt like reforms in employer-
provided health plans, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Medical Injury Com-
pensation Fairness Act of 1991",

SEC. 2. FINDINGS AND PURPOSE.
(a) FINDINGS.—Congress finds that—
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(1) health care expenditures are escalating be-

yond the ability of Americans to afford them, having
increased from 5.9 percent of gross national product
in 1965 to over 12 percent in 1990;

(2) the medical injury compensation system
currently in effect in the United States is ineffectual
in compensating injured persons, has very high ad-
ministrative costs, and contributes to the high level
of unnecessary spending on health care;

(3) as many as 15 out of 16 persons injured
due to medical negligence never get compensation
through the current medical malpractice system;

(4) malpractice insurance premiums, only 40
percent of which ever reach injured persons as com-
pensation for their injuries, increased at an average
rate of 18.3 percent per year from 1982 to 1988;

(5) unnecessary defensive medical practices,
rendered by physicians in anticipation of juries’ ret-
rospective application of poorly specified standards
of care to their diagnostic and treatment choices,
add billions of dollars to the Nation’s health care
bill;

(6) the law governing medical malpractice oper-
ates to limit access to health care by driving costs
to unaffordable levels and by discouraging physicians
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3
from treating high-risk patients and from practicing
in high-risk areas and specialties; and

(7) the Federal Government, which directly fi-
nances about 30 percent of the health care
consumed in the United States and subsidizes a sub-
stantial portion of private health insurance, has a le-
gitimate financial interest in addressing the prob-
lems associated with the current medical malpractice
system,

(b) PURPOSE.—It is the purpose of this Act to—

(1) encourage the efficient resolution of medical
injury claims, using alternative methods of dispute
resolution;

(2) ensure fairness in the awards granted in
medical injury cases;

(3) reduce inappropriate, unnecessary or defen-
sive medical practices;

(4) reduce public and private health care costs;

(5) improve access to health care; and

(6) facilitate informed, responsible choices in
the selection of alternative methods of dispute reso-
lution and in the specification of appropriatc stand-

ards for medical practice.
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SEC. 3. FEDERAL MEDICAL DISPUTE RESOLUTION PRO-

GRAM.

(a) AGREEMENT TO PARTICIPATE.—Any person ac-
cepting or providing health care to be paid for, in whole
or in part, directly or indirectly, with funds made available
under the Social Security Act, the Public Health Service
Act, or any other Federal Act shall be deemed to have
agreed to participate in the Federal medical dispute reso-
lution program established under this Act for the purpose
of fairly and quickly resolving claims against health care
providers for personal injury arising from care rendered
under such Acts. Such agreement to participate shall be
binding on any person making such a claim and shall be
enforceable in any court of competent jurisdiction.

(b) MANDATORY RESOLUTION OF CLAIMS THROUGH
CERTIFIED DISPUTE RESOLUTION SERVICE.—

(1) REQUIREMENT~—When an agreement is
deemed to exist under subsection (a), any -claim of
the type referred to in that subsection that is not
settled voluntarily by the parties thereto shall be re-
solved only through a dispute resolution service that
has been certified under section 6. '.

(2) PROCEDURES.—A person haviﬁg a claim of
the type referred to in subsection (a) may initiate

the procedures to resolve such claim through a dis-

pute resolution service by—
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(A) filing a claim with a dispute resolution
service then appearing on the applicable list of
such services maintained by the Secretqry of

Health and Human Services under section 6;

and

(B) providing notice of such filing (pursu-
ant to regulations prescribed by the Secretary
of Health and Human Service) to the provider
or providers against whom the claim is made,

(3) AGREEMENT TO USE SPECIFIC SERVICE,—
If the person filing a claim under this section and
the provider against whom such claim is filed agree
or have previously agreed to use a particular dispute
resolution service to resolve such claim, the claim
shall be filed with that service.

(4) CLAIMS AGAINST MORE THAN ONE PR;)VID-
ER.—If a claim is made against more than one pro-
vider, such providers shall have not more than 30
days to agree that the claim will be resolved by any
dispute resolution service to which the claimant has
agreed with any one of such providers.

(5) RESOLUTION.—Once properly filed, a claim
under this section shall be resolved by the dispute
resolution service selected, under procedures pre-

seribed by such service. The decision of the dispute
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resolution service with respect to a claim under this
section shall be final and not subject to further re-
view by any court, except that a party to a dispute
may obtain review of the decision on any of the fol-
lowing grounds in any court of competent jurisdic-
tion in the State wherein the decision was madg:

(A) The award was procured by corrup-
tion, fraud, or other undue means.

(B) There was evident partiality or corrup-
tion on the part of the arbiter.

(C) The arbiter was guilty of misconduct
in refusing to postpone the hearing, upon suffi-
cient cause shown, or in refusing to hear ecvi-
dence pertinent and material to the controversy,
or of any misbehavior by which the rights of
any party were prejudiced.

(D) The arbiter exceeded its powers or so
imperfectly executed them that a final and defi-
nite award upon the claim was not made.

Where an award is vacated under this paragraph,
the court shall direct that the matter shall be re-
heard by another“ arbiter under the procedures pre-
scribed by the dispute resolution service.

(c) LIMITATIONS.—No claim of the type referred to

25 in subsection (a) may be filed with a dispute resolution
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service after the expiration of any applicable time limita-
tion as prescribed in State law, and in no event, except
in the case of fraudulent concealment of relevant facts by
the provider against whom the claim is made, may such
a claim be brought in any forum more than 8 years after
the date of the occurrence of the incident that gave rise
to the claim.

(d) STANDARDS FOR IMPOSING LIABILITY —Liability
for any claim that is subject to resolution under subsection
(b) shall be determined under the standard of care pre-
seribed under applicable State law, except that the Secre-
tary of Health and Human Services may determine (and
announce in the Federal Register), and any organized
health plan in which beneficiaries may voluntarily enroll
may provide by contract, that—

(1) particular services shall be rendered in ac-
cordance with identified medical practice guidelines
that have been certified pursuant to section 6(b), in
which case such guidelines shall, to the extent appli-
cable, be deemed to supply the standard of care to
be employed in determining liability (the Secretary
may determine that geographic or other factors -af-
fecting the availability of resources to meet health

care needs may warrant some variation from an oth-
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1 erwise uniform standard supplied by such guide-
2 lines);
3 (2) any expert witnesses testifying as to wheth-
4 er the applicable standard of care was met must pos-
5 sess specified qualifications; or
6 (3) certain personal injuries and other losses re-
7 sulting from specified services or procedures shall be
8 compensated without regard to provider fault if such
9 alternative method of compensation has been certi-
10 fied by the Secretary pursuant to section 6(b).
11 (e) DAMAGES..—When a claim that is subject to reso-
12 lution under subsection (b) results in a finding of liability,
13 the damages awarded to the claimant shall be determined
14 and awarded as follows—
15 (1) awards for noneconomic damages shall be
16 limited to $250,000 (including any punitive damages
17 if such damages are not paid to the State pursuant
18 to paragraph (4)) except in the case of a claim aris-
19 ing in a State that has a lesser limit on such dam-

20 ages in which case such State limit shall apply;
21 (2) awards shall be reduced for any collateral
22 source payments to which the patient is entitled for
23 the medical injury for which the claim was filed;
24 (3) in the case of an award in excess of

25 $100,000, claimants shall accept periodic payment
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of the amount of such awards that are intended to

compensate the claimant for damages expected to be

incurred in the future such as lost income and medi-
cal expenses; and

(4) an award of punitive damages shall not be
paid to the claimant, but shall instead be paid to the
State if the State has submitted a plan to the Secre-
tary of Health and Human Services, and the Secre-
tary has approved such a plan, to use such funds to
improve the monitoring, disciplining, and educ-ting
of health care providers in the State to ensure they
meet standards of competency.

(f) CosTs.—The party againsi whom a claim, that
is subject to resolution under subsection (b), is substan-
tially resolved (an issue to be expressly determined in re-
solving the dispnit,e) shall pay the charges assessed by the
dispute resolution service fo: resclving the claim (if any
such charges are assessed), except that--

(1) any such charges payable by the claimant
shall be paid in fact by the claimant’s attorney if
such attorney’s fee for representing the claimant is
contingent in whole or in part on achieving a suc-
cessful outcome; and

(2) a claimant who is not represented by an at-

torney and who demonstrates an inability to pay
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1 such charges (according to criteria specified by the

Secretary in regulations) shall be entitled to have li-

2
3 ability for such charges (including any filing fees)
4 waived by the dispute resolution service.
5 SEC. 4. MEDICAL DISPUTE RESOLUTION IN EMPLOYER-
6 PROVIDED HEALTH CARE PLANS.
-7 Section 162 of the Internal Revenue Code of 1986
8 (relating to trade or business expenses) is amended by re-
9 designating subsection (m) as subsection (n) and by in-
10 serting after subsection (1) the following new subsection:
11 “(m) MEDICAL DISPUTE RESOLUTION REQUIRE-
12 MENTS IN HEALTH CARE PLANS.—
13 “(1) IN GENERAL.—No deduction shall be al-
14 lowed under this chapter for expenses paid or in-

15 curred by an employer for any health plan (whether

16 or not self-insured) maintained by the employer for
17 the benefit of employees unless the employees cov-
18 ered by such plan have entered into agrcements
19 meeting the requirements of paragraph (2) for the
20 purpose of fairly and quickly resolving -claims
21 against health care providers for personal injury
22 arising from care rendered under such plan. Such
23 agreements shall be deemed to bind any person mak-
24 ing such a claim and shall be enforceable in any
25 court of competent jurisdiction.

53-100 0 - 92 - 4
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{2) MANDATORY RESOLUTION OF CLAIMS

THROUGH A CERTIFIED DISPUTE RESOLUTION SERV-
ICE.—Agreements referred to in paragraph (1)

shall—

“(A) provide that—

“(i) any claim of 'the type referred to
in paragraph (1) that is not settled volun-
tarily by the parties thereto shall be re-
solved through a dispute resolution service
that has been certified under section 6 of
the Medical Injury Compensation Fairness
Act of 1991 under procedures prescribed
by such service;

“(ii) the decision of the dispute reso-
lution service shall be final and not subject
to further review by any court, except that
a party to & dispute may obtain revicw of
the decision on any of the following
grounds in any court of competent jurisdic-
tion in the State wherein the decision was
made—

“(I) the award was procured by
éorruption, fraud, or other undue

means;
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“(II) there was evident partiality

or corruption on the part of the arbi-
ter;

“(IIT) the arbiter was guilty of
misconduct in refusing to postpone
the hearing, upon sufficient cause
shown, or in refusing to hear evidence
pertinent and material to the contro-
versy, or of any misbehavior by which
tHe rights of any party were preju-
diced;

“(IV) the arbiter exceeded its
powers or so imperfectly executed
thera that a final and definite award
upon the claim was not made; and
“(iii) where an award is vacated on

any of the grounds specified in clause (ii),

the court shall direct that the matter shall

be reheard by another arbiter under the

procedures prescribed by the dispute reso-

lution service;

“(B) provide that no claim of thq type re-
ferred to in paragraph (1) may be filed with a
dispute resolution service after the expiration of

any applicable time limitation under State law
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and further provide that in no event, except in
the case of fraudulent concealment of relevant
facts by the provider against whom the claim is
made, may such a claim be brought in any
forum more than 8 years after the occurrence
of the incident that gave rise to the claim;
“(C) provide that any such claim shall be
initiated as follows—
“(i) a person having such a claim
shall initiate it by filing such claim with a
dispute resolution service then appearing
on the applicable list of such services main-
tained by the Secretary of Health and
Human Services pursuant to section 6 of
the Medical Injury Compensation Fairness
Act of 1991 and providing notice of such
filing (pursuant to regulations prescribed
by such Secretary) to the provider or pro-
viders against whom the claim is made;
“(ii) if the injured person and the
provider against whom the claim is filed
have agreed, or have previously agreed, to
use a particular dispute resolution service
to resolve such claims, the claim shall be

filed with that service; and
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“(iii) if the claim is made against
more than one provider, such providers
shall have not more than 30 days to agree
that the claim will be resolved by any dis-
pute resolution service to which the claim-
ant has agreed with any one of them;
“(D) provide that liability for any claim

that is subject to resolution pursuant to sub-

paragraph (A) shall be determined under the

standard of care prescribed in applicable State
law, except that—

‘(i) the agreement may instead speci-
fy an alternative standard to govern care
rendered under the plan or specify the
qualifications of expert witnesses who will
be permitted to testify as to whether the
applicable standard was met in a given
case;

“(ii) if the employees’ agreement with
the plan provides that particular services
will be rendered in accordance with identi-
fied medical practice guidelines that have
been certified by the Secretary of Health
and Human Services pursuant to section 6

of the Medical Injury Compensation Fair-
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ness Act of 1991, such guidelines shall, to

the extent applicable, be deemed to supply

the standard of care to be employed in de-

termining liability; or

“(iii) the agreement may instead
specify an alternative method of compen-
sating, without regard to provider fault,
personal injuries that result from care ren-
dered under the plan, if such alternative
method of compensation has been certified
by the Secretary pursuant to section 6 of
the Medical Injury Compensation Fairness

Act of 1991,

“(E) provide that when any claim that is
subject to resolution pursuant to subparagraph
(A) results in a finding of liability, the damages
awarded to the claimant shall be determined
and awarded in accordance with section 3(e) of
the Medical Injury Compensation Fairness Act
of 1991, except that employees agreeing in
plans to alternative damage award arrange-
ments that are not inconsistent with such sec-
tion 3(e), or do not result in greater damage

awards than could occur under such section
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3(e), shall be awarded damages consistent with
such alternative arrangements; and

“(F') provide that the party against whom
a claim subject to resolution under subpara-
graph (A) is substantially resolved (an issue to
be expressly determined in resolving the dis-
pute) shall pay the charges of the dispute res;)-

lution service for resolving the claim (if any

- such charges are made), except that—

“(i) any such charges payable by the
claimant shall be paid in fact by the claim-
ant’s attorney if such attorney’s fee for
representing the claimant is contingent in
whole or in part on achieving a successful
outcome; and

“(ii) a claimant who is not represent-
ed by an attorney and who demonstrates
an inability to pay such charges (according
to criteria specified by the Secretary in
regulations) shall be entitled to have liabil-
ity for such charges (including any filing
fees) waived by the dispute resolution serv-

”
. e

ice
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SEC. 5. HEALTH CARE NOT COVERED BY SECTIONS 3 OR 4.

(a) STANDARD NOTICE AND CONTRACT.—The Secre-
tary of Health and Human Services shall develop—

(1) a standard notice form to provide informa-
tion to persons regarding their option to voluntarily
enter into agreements with health care providers to
resolve medical injury claims arising from the provi-
sion of health care by such providers in a manner
consistent with the requirements of section 3; and

(2) a standard contract that would serve as the
basis for such voluntary agreements.

(b) GooDp FAITH EFFORT.—As a condition of eligibil-
ity for reimbursement under titles XVIII and XIX of the
Social Security Act (42 U.S.C. 1395 and 1396 et seq.),
health care providers shall make a good faith effort to
enter into agreements with persons not subject to the med-
ical injury compensation ref>rms contained in section 3
of this Act or section 162(m) of the Internal Revenue Code
of 1986 to provide for the resolution of medical injury
claims arising from the provision of such health care in
a manner consistent with the requirements of section 3
using the standard contract develcped pursuant to subsec-
tion (a) and after providing the standard notice developed
pursuant to subsection (a).

(¢) VALID CONTRACTS.—Contracts entered into in
accordance with subsection (b) shall be deemed to be bind-
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ing and valid contracts in all courts of competent jurisdic-

tion.

SEC. 6. CERTIFICATION.
(a) ALTERNATIVE DISPUTE RESOLUTION SERV-

ICES.—Not later than 12 months after the date of enact-
ment of this Act, the Secretary of Health and Human

" Services shall promulgate regulations that establish the

criteria and procedures by which the Secretary (or persons
to whom the Secretary has delegated such authority) will
determine whether or not to certify an alternative dispute

resolution service, except that the Secretary may waive

“such criteria and procedures in certifying dispute resolu-

tion services sponsored by the States. The regulations
shall include (but are not limited to) provisions requiring
such services to—

(1) have procedures in place for providing to
the Federal and State agencies responsible for moni-
toring or disciplining health care providers standard-
ized information and data regarding evidence of
medical injury and the causes of such injuries;

(2) maintain a roster of qualified and independ-
eni arbitrators willing to resolve medical injury dis-

putes pursuant to the rules established by the serv-

ice;
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(3) demonstrate neutrality by disclosing fund-
ing sources and selection methods used for obtaining
arbitrators in resolving medical injury disputes;

(4) demonstrate administrative expertise and an
ability to conduct dispute resolution procedures that
is consistent with a basic dispute resoiution proce-
dure which shall include—

(A) decisionmaking by a three person arbi-
tration panel with expertise in medical injury
| disputes;
(B) a period to permit the discovery of evi-
dence;
(C) the right to a hearing;
(D) the right to a decision not later than
6 months after the date on which the claim was
filed; and
(E) the right to a written decision; &:.d

(5) require administrative expertise and an abil-
ity to advise parties to a dispute regarding alterna-
tives to the basic dispute resolution approach and to
carry out such alternative procedures if all parties to
a dispute agree to one of the alternative procedures.

(b) STANDARDS FOR IMPOSING LIABILITY.—Not

24 later than 12 months after the date of enactment of this
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2 promulgate regulations that—
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(1) establish the criteria to be used for the cer-
tification of medical practice guidelines by the Secre-
tary (or persons to whom the Secretary has delegat-
ed such authority), including eriteria to ensure that
such guidelines—

(A) reflect up-to-date scientific learning
and the judgment of objective experts;

(B) are supported by proper documenta-
tion; and

(C) are accompanied by justifications for
the standards established; and

(2) establish the criteria to be used for the cer-
tification by the Secretary (or persons to whom the
Secretary has delegated such authority) of alterna-
tive m~thods of compensating personal injuries and
other losses without regard to provider fault, includ-
ing criteria to ensure that such alternative methods
would—

(A) be administered fairly and efficiently;

(B) preserve incentives to maintaiT the
quality of care; and

(C) generally give health care consumers

financial protection that is at least comparable,
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on an actuarial basis, to the legal protections

they would otherwise enjoy.
(¢) OTHER REGULATIONS.—Not later than 12

months after the date of enactment of this Act, the Secre-
tary of Health and Human Services shall promulgate
other regulations necessary to carry out this Act.

SEC. 7. RELATION TO OTHER LAWS.

The procedures required under this Act for fairly and
quickly resolving claims against health care providers for

personal injury shall be exclusive, and no action seeking
recovery for any personal injury covered by this Act shall
be permitted in any State or Federal court except as ex-
pressly provided herein.

SEC. 8. EFFECTIVE DATE.
(a) IN GENERAL.—The provisions of this Act, and

the amendments made by this Act, shall apply to health
care that is provided after the date that occurs 6 months
after the month in which final regulations are prescribed

under section 6.
(b) COLLECTIVE BARGAINING AGREEMENTS.—The

provisions of section 3 and section 162(m) of the Internal
Revenue Code of 1986 shall apply to health care plans
provided as part of collective bargaining agreements.
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PREPARED STATEMENT OF KAREN S. FENNELL

The American College of Nurse-Midwives (ACNM) is the professional association
of certified nurse-midwives (CNMs). The College is pleased to have this opportunity
to comment on medical malpractice liability and its impact on the nation’s health care
costs and access to health care for pregnant women.

There are approximately 4000 certified nurse-midwives in the United “States.
Certified nurse-midwives work interdependently with physicians with whom they consult
and to whom they refer patients who develop complications requiring physician care.

DeTAILS OF RECENT INSURANCE CRISIS

Since the passage of the Risk Retention Act of 1986, numerous risk retention
groups have offered professional medical malpractice liability insurance to CNMs
through thelr employers. For the most part, these are risk retention groups that insure
hospitals and physicians. Fremium costs range from $4,000 to $25,000 per year per

nurse-midwife.

The other portion of our membership has sought assistance through the College
to insure their practices. These CNMs work in community health centers, rural areas
of the country, and may own their own professional businesses.

CNA Insurance Companies has offered a claims-made policy to CNMs since
1986. A claims-made policy is priced so that each year you pay for protection against
claims which may be reported during that year---in a pay-as-you-go system. Your first
year’s premium is lower than subsequent premiums because of the decreased
probability that all claims resulting from treatment rendered during the first year will be

reported by patients that same year.

When the policy is renewed for a second year, the exposure period covered
under the policy expands and the premium increases accordingly. The second-year
premium consists of (1) the premium needed to cover any claims reported and
occurring in the second year of coverage, and (2) the premiums for any claims which
are reported in the second year from treatment which occurred during the first

" coverage year,

Premiums continue to increase annually until a "mature” level is reached. The
CNA "mature” level premium is currently $6,100 per year for CNMs,

This year, CNA Insurance Companies notified the College that they did not wish
to continue coverage of CNMs since the business was not "profitable”. While the
number of claims has not increased significantly, the severity of reported payments has
escalated 10 fold. It is not unusual for a settlement of $1 million to be paid.

In our search for an underwriter to replace CNA, we have found none to date.
AlG, Interstate, St Paul, TransAmerica, and Reliance have declined the program. We
have been told by the insurance industry that their commitment to profitability on the
. program could be difficult to support because of “the political and emotional nature of

this class."

In response to our lack of success in obtaining another underwriter, CNA
Insurance Companies is willing to renew the program with an overall 46.8% increase
in premiums. This will bring the average CNM premium payment to $8,954, CNMs

whose average income is $37,000 will find it very difficult to pay for this coverage.
CNA has also set as a condition of the renewed terms, an exclusion on all policies
specifically excluding home deliveries. This will be a great hardship on rural and
frontier America where community hospitals and birthing centers are not located in

close proximity to the pregnant woman.
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FEDERAL REIMBURSEMENT POLICIES

MEDICARE

ACNM has supported, and continues to support the development of rational
systems for reimbursement in both the private and public delivery of health care. We
believe that the proposed Medicare reimbursement, if implemented, will adversely affect

access to health care for women.

While CNMs take care of relatively few women whose services are paid for by
Medicare, Medicare policies set the "Golden Rule" by which other third party payers,
including Medicaid, reimburse CNM services. Therefore, we urge you to pay special
attention to the impact of the new system on obstetrical services. The proposed
Medicare fee schedule is lower than those payments made to CNMs in 1987, and
much lower than the average Medicaid or private insurance payment.

We support the resource based relative value scale payment system in theory,
except as it relates to professional liability expense, We oppose a system based on
a national average professional liability expense of each specialty that provides the

particular service.

ACNM supports the use of a direct payment rather than incorporating liability
costs into the fee schedule. Giving the individual CNM a lump sum payment from
Medicare to cover the program's portion of his or her liability expenses is the only way
CNMs and employers will be reimbursed appropriately for professional liability costs

invoived in providing such care.

Premiums for professional liability for our specialty, like obstetricians, are among
the most expensive, and have the most extreme premium variations among states.
Premiums can also vary significantly within a state or city between liability carriers.
By way of example, in New York State, the cost of a $1 million/$3 million cluims-

made policy varies from $8,000 to $25,000.

PAYMENT TO COMMUNITY HEALTH CENTERS

Payments to community health centers are inadequate to pay the costs of
obtaining liability insurance for CNMs. The College recommends that CNMs employed
by community health centers be covered ty the Federal Tort Claims Act.

SURCHARGE
My name is Susan M. Jenkins. I practice law in the District

of Columbia. Most of my clients are health prcfessxonals' or
their professional associations, who have problems with practice-
related issues such as reimbursement, hospital privileges, or
restraints of trade. I served as a staff attorney in the 3ureau
of Competition of the Federal Trade Commission during the Carter
administration and have been in private practice dealing with
health law and antitrust law for the past ten years. Thank vou
for providing an opportunity to tesvify before ycu cn the natie
of insurance surcharges, a matter which is of great concern Lo

health professionals and their patients.

v
v

The American College of Nurse-Midwives asked me %o tretify
today along with Ms. Fennell because of thelexperience I aeve vad
with the problem of insurance surcharges imposed by phy..cler-
owned malpractice insurance companigs upon phy;;cxans whi
practice in a collaborative relationship with certif.ed nurse-
midwives (CNMs). As members of the Committee may be avare irep

coverage of this matter in the local D.C. media last aonth, &
currently represent a group practice of OB/QYNS and nurse-
midwives who have challenged, kefore D.C.'s Office of Insurance
Administration, the imposition of a 4400 percent rate increase in
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the form of a surcharge ugon the group's malpractice insurance.
This 1s not, however, an isclated incident, unique only tz the
District of Columbia. Whether the collaborative relaticnship
between a physician and nurse-midwife takes the fora of
employment. or a contractual arrangement for consultation and
referral, health professionals involved in these relationships
have, in recent years, heen confronted with the imposition of
onerous insurance charges which threaten the future of nurse-

midwifery practice.

The matter in which my clients are involved is presently
pending before the D.C. Superintendent of Insurance, following a
two-day public hearing. I will therefore confine my testimony
recarding this case to matters which are on the public record.
The insurance company in this case is the National Capital
Reciprocal 1Insurance Company (NCRIC) and ts underwriter,
National cCapital Underwriters, Inc. (NCUI). These entities were
established in 1980 by the D.C. Medical Society and are wholly-
owned and controlled by physicians. NCRIC has a virtual moncpoly
over malpractice insurance for physicians in the District of
Columbia. Similar cases have arisen in other states, involving
not only nurse-midwives but also other advanced registered nurse
practitioners such as nurse anesthetists. In all such cases, the
insurer was owned by doctors. Before getting into any specific
case, however, I believe that some background in necessary.

-Midwi ships. The ACNM's

Standards of Practice provide that nurse-midwives must practice
in a setting which provides for consultation with and referral to
a physician. For ease of reference, I will refer to such
relationships as "collaboration." Most state licensure laws
which govern the scope of practice of CNMs within their
respective jurisdictions require some form of collaboration. For
example, in D.C., the statute specifies what is termed .general
collaboration" between an OB/GYN and a CNM, which means that the
OB/GYN must be available by telephone or beeper. D.C. Code,
sections 2-3301.1; 2-3306.1 et seqg. D.C. law also requires that
the OB/GYN and CNM develop and abide by written protocols which
govern the relationship between them. Some states, like
Maryland, require that the protocol be filed with the state board
of nursing. Additionally, many hospitals at which CNMs practice
may require that the protocols be filed with the obstetrics
department or may have instituted regulations governing nurse-
midwifery practice which require some mechanism for consultation
and referral. Nurse-midwife practice is, thus, an interdependent
one with a pnysician.

No state law, however, requires that a CNM must be embloved
by a physician. The economic aspects of CNM collaborative
relationships are broadly varied, ranging from private practice
to employment by a physician to employment by a hospital or HMO
to various government or other clinical settings. One constant
in these different economic settings is the clinical requirement
of consultation and referral arrangements with a physician. This
fact of clinical collaboration, of interdependence, even where no
economic relationship exists, inevitably gives rise to questions
concerning the legal issue of the vicarious liability of each

party for the other's negligence.
Vicarjous Liabilitv. This issue is complex. Since the
basis for vicarious liability is largely a matter of state tort
law, the answer will vary in each of the fifty-one jurisdictions
in the United States. Several generalizations are possible,
however, based on trends which seem to be emerging in the
decisions of state appellate courts. These trends include:
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An employer is almost always liable for the negligent

1.
under the tort doctrine of resvondeat

acts of the employee,
superior.

2. The old "captain of the ship" doctrine, which held the
physician liable for the negligent acts of all other health
professionals (who the law once assumed to be under the
physician's control) has been greatly eroded and has 1little

vitality today.

3. When 2n independent contractor relationship exists
between a physician and non-physician health professional,
vicarious liability is by no means automatic. Rather, such
claims are subjected to a highly fact-intensive analysis of the
relationship itself and the actions of each party in relation to
the injury surffered by the patient. This 1is a case-by-case
factual process, often a jury question. Vicarious liability is
no longer pcesumed.
recognize that in malpractice .lawsuits
the plaintiff's attorney is likely to name all health care
sroviders in the initial complaint. But the evolution of this
field of law means that the result when vicarious liability is
the basis for the claim is no longer a foregone conclusion, but
is always a question of fact. Vicarious liability should bpe
distinguished from the direct liability of the physician for his
cr her awn acts. Negligence by the pnysician in the context of a
collaborative ralationship does not give rise to vicarious
liability but, rather, to direct liability for that negligence.

One must, of course,

Insurance Companv Reaction. This leads to the estion of
R ion qu

surcharges. By this term I mean premiums imposed by a
malpractice insurance company upon physicians, who employ or
in order to provide

otherwise collaborate with a nurse-midwife,
coverage for the physician for so-called vicarious liability

claims against him or her that may be based upon the alleged
negligence of the nurse-midwife. These premiums may be flat
rates or may be based'upon a vercentage of the premium paid for
the physician's direct coverage. In my own practice, I have
chserved that certain insurance companies -- almost always
companies that are owned by physicians ~-- have assumed without
any justification that any ccllaborative relationship between a
physician and a non-physician health professional will give rise
automatically to risks of vicarious liability on the part of the
physician. Once this assumption is made, the insurance company
1ay seek to impose a surcharge on the physician to cover this
alleged risk, which is what happened in D.C.

The D.C. Case: NCRIC. My client is a group practice of
five OB/GYNs. For the past five years, they have employed three
nurse-midwives. No claim has been filed against them premised
upon the alleged negligence of a nurse-midwife. During most of
this period, the practice has purchased its malpractice insurance
from NCRIC, the insurance company owned by the D.C. Medical
Because NCRIC does not provide direct coverage for non-

Society.
physicians, my clients have also purchased direct coverage for
the CNMs through the ACNM plan. Everyone in the group, including

the professional corporation itself, has direct coverage.

When NCRIC renewed their insurance for 1990, it assegsed a
surcharge for vicarious liability for acts of the nurse-midwives.
The surcharge was $ 305 each, for a total of $ 915. Since this
was a relatively sw.ll amount, my clients paid it without
question. However, in December 19%0, when they sought to renew
this policy for another year, they learned that the vicarious
liability surcharge was being increased to §$ 13,575 for each
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nurse-midwife, which represents 25 percent of the rate for each
vhysician's direct coverage. These 1991 rates also represented
an lncrease of 4400 percent over the previcus year for the same
coverage. In January, my client paid NCRIC, under protest, a

surcharge of over forty thousand dollars.

This group practice retained me to file a complaint with the
D.C. Office of Insurance Administration regarding this increase.
The D.C. Chapter of the ACNM joined in that protest. On January
31, 1991, both parties filed Joint Comments, with extensive
documentary exhibits, protesting the rates. The D.C. Chapter
also specifically opposed certain restrictions NCRIC attempted to
inmpose on CNM practice, which would require that all deliveries
must take place in a facility accredited by the Joint Commission
on Accreditation of Healthcare Organizations (JCAHO) and that cthe
physician must be physically present in the facility during labor
and delivery. Since JCAHO does not accredit birthing centers,
this would effectively outlaw such centers, as well as home
births, in D.C., because if NCRIC's conditions were not met, the
vhysician would not be covered. Copies of these Comments will be
provided if the members of the Committee so desire.

In May 1991, both parties were granted formal status as
Intervenors in the proceedings of the Office of Insurance
Administration. A public hearing was held on September 6 and 13
pefore the Superintendent of Insurance, at which NCRIC and the
Intervenors presented written and oral testimony and documentary
exhibits, and cross-examined each other's witnesses. The
transcript of the hearing record is over 500 pages long and can
also be provided if the committee so desires. From these
proceedings, we have learned a great deal about the nature of the
problems in the insurance industry in dealing with nurse-midwives
and other health professionals, which Congress may be able to
nelp resolve. The problems present themselves in this way:

1. Data collection. The insurance industry at present does
not collect data in any actuarial form which distinguishes

between claims against a physician for his or her own negligence
and claims premised upon vicarious liability for the negligence
of another, whether that other is an employee or an independent
contractor. Various organizations within the insurance industry
collect claim and loss data, which are then analyzed by actuaries
and made available to insurance companies to use in developing
and setting rates. Most prominent amorng these organizations is
the Insurance Service Office (ISO), which is a cross between a
trade association and a rating bureau in the commercial insurance
industry. Data are also collected and disseminated by the
Physicians Insurance Association of America (PIAA), a trade
association of physician-owned insurers, and by certain private
consulting actuaries. Such data in the malpractice insurance
field are collected, classified, and reported by physician
specialty. Each specialty is considered a primary classification.
Thus, there are national data regarding total claims against
OB/GYNs as a class. These data do not, however, tell us wheclher
these claims were based upon direct or upon vicarious liability.

2. Premium rates. Since the data do not reveal'whether
claims were direct or vicarious, no insurer can distinguish what

percentage, if any, of such claims reflect vicarious liabilizy.
dPremiums charged to physicians for direct coverage as a prizary
classification reflect the total data, including vicarious
claims, provided by ISO and these otlier entities, to which
weighted averages are then assigned to come up with rates.

. . A surcharge is considered a seconcary

3.  suxcharges
classification. It may be a flat rate or be based upon a
percentage of the rate for the primary class. Since no data

this

exist independently to support a surcharge, rates in
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classification can only be based upon guesswork. Furthermcre,
since the risk c¢f loss which the company purports to insure
against by the surcharge is already a component of all risk data
upon which the primary classification rate is based, surcharges
are inherently duplicative. Physicians pay one premium for all
liability, direct or vicarious, and then a second premium for =zhe
vicarious component. Such duplication is unnecessary to prctsc:
the insurer and would constitute, under most state insura:zce

codes, an excessive and unfairly discriminatory rate.

Intervenors retained the services of J. Robert Hunter as an
actuary expert witness for these hearings. Mr., Hunter is =the
president of the National Insurance Consumers' Organizaticn
(NICO) in Alexandria. Mr. Hunter is the former chief actuary and
administrator of the Federal Insurance Administration. He has
worked with Congress and the Executive Branch in varicus
insurance issues during his career, including the 1liabilizy
insurance crisis of the mid-1970s and, in recent years, repeal of
the McCarran-Ferguson antitrust exemption. Mr. Hunter's review
of NCRIC's rate filing, together with NCRIC's insistence that zhe
cdata could not be differentiated, led to our realization of zthe
duplicative nature of these surcharges and other aspects of these
oractices which are unfair and anticompetitive.

NCRIC charged my clients $ 305 for each nurse-
midwife they employed. It had no data to support that razs,
which was based on assumption. This year, with no more data tian
last year, it made a new assumption that the risk now required a
4400 percent increase. NCRIC would claim justification based cn
assumption even if it charged twice as much. It has no data zo
support this extreme change in rate from one year to the nex=:.
My clients are hard-pressed to pay this premium, in addition =o
their own high premiums and those for direct converge for the
nurse-midwives. We have learned that other 0B/GYNs in this area,
upon learning about the 1991 surcharge, ended collaborative
relationships with nurse-midwives. All CNMs in the area, as well

as the D.C. public health community, are greatly concerned that
the chilling effect of this action will prevent OB/GYNs frcm
continuing or entering into collaborative relationships with
CNMs, which will consequently diminish nurse-midwives' ability to
practice. Since D.C.'s infant mortality rate is the highest in
the nation, we cannot as a community afford this loss of access
by women to nurse-~midwife care. Nearly two hundred people
crowded the hearing room last month, nurse-midwives, their
clients, and the clients' children, to express their concern

about loss of access during this crisis.

Last year,

This is not only a problem in D.C. Several years ago, the
insurance plan controlled by the Illinois $tate Medical Society
(ISMIE) sought to impose a 15 percent surcharge on pnysicians who
worked with nurse-midwives. Following strong cpposition by the
Illinois Chapter of ACNM and some physicians, which led to the
involvement of the state Attorney General's office in a possikle
antitrust investigationh, ISMIE withdrew its proposed rate
increase. One of two physician-owned insurance companies in
California is currently pressing for a ten percent surcharge, but
is opposed by the california Chapter. 1In 1983, the Federal Trade
Commission filed a complaint against the physician-controlled
plan in Tennessee, after that plan cancelled the insurance of a

physician who «consulted with a nurse-midwife group. That
In re State Voluntser

complaint resulted in a consent decxee.
Mutual Insurance Company, 102 F.T.C. 1232 (1983). A private
antitrust action which resulted from that case is still before

Associates v. Hibbett, 1990-
1990). -

the federal courts. Nurse-Midwife
2 Trade Cases (CCH) para. 69,234 (6th Cir.

During the course of these proceedings in D.C., we have
learned that some physician-controlled companies in other states
impose surcharges, although so far most do not do so. Direct
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coverage for midwives is seldom available from these companies,
A chart comparing these companies by state, which was prepared by
NCRIC based on a survey it did, is attached to my testimony. It
must also be noted that in many states, as in D.C., the medical
society insurer has an extremely high market share, some at near-
monopoly levels, with the obvious tendency of the monopolist to
over;harqg. What has become most obvious, however, from these
hearings is that, while many of these companies share data and
premium information among themselves, none of them has anv data
whatsoever to support any level of surcharge on physicians who
work with nurse-midwives. The unfortunate result of this lack of
data is that unfounded assumptions, based upon ignorance, bias,
or anticompetitive considerations, are providing the basis for
insurance rates that threaten to drive many nurse-midwives out of
practice. Underlying the situation is often a history of
hostility by the state medical society to expanded practice by
CNMs and other advanced registered nurses.

The relief we have requested from the D.C. Superintendent of
Insurance is that this rate increase be disallowed because it is
unsupported, and that NCRIC be required to gather sufficient data
to support any rate increase before such an increase may be
We expect a ruling before the end of the year.

resubmitted.
#What, however, can the federal government do to help -in this
situation, particularly since insurance 1is regqulated by the

individual states?

The ACNM and my client believe that one of the most pressing
needs at this time is to obtain reliable data in a form which can
be used by actuaries. ACNM and ACOG have been collecting claim
statistics from their respective memberships for many years, but
the physician-owned insurers have refused to consider these. It
seems to us that the National Practitioner Data Bank, which was
established pursuant to the Health Care Quality Improvement Act
of 1986, Title IV of P.L. 99-660, as amended, might provide a
vartial solution. We understand that, at present, the ‘data
collected by the Data Bank do not include the specialty of the
practitioner. If that could be specified, and some form of
cross-referencing established between health professionals
involved in the same case, the first steps toward actuarial data
collection would have been taken. These data could, by amendment
of the statute, be made available, in summary form without
identification of the practitioner, to IS0, PIAA, and other
recognized cnllectors of actuarial data. Within a few years, the
beginnings of a realistic data base, which differentiates between
direct and vicarious liability, would be available so that
insurers and health professionals could determine whether
vicarious liability surcharges are necessary and, if so, at what
levels those rates should be set. Without such data, nurse-
nidwives and other non-physicians are at the mercy of supposition

and guesswork, disquised as underwriting judgment, which may well
destroy their practices. Armed with real data, we have a
fighting chance. Ms. Fennell and I would be glad to work with
the staff of the Committee in developing appropriate amendatory

language to accomplish this result.



PHYSICIAN SURCHARGE
Another Banigr to Practice

®

As chairperson of the Professional
Liability Committee of the American
College of Nurse-Midwives, | am
contacted regularly by CNMs around
the country who are experiencing
difficulties related to professional lia-
bility insurance. It has become all too
apparent that our problems in the
area of professional liability insur-
ance coverage are far from over, Al-
though most CNMs have access to
coverage, the limits of coverage
seem inadequate; and, in almost all
cases, the premium is too expensive
for the cNMs income level. There has
developed over the past two years a
growing concem over a new barrier
to practice~~the liability insurance

A surcharge is an additional pre-
mium charged by the insurance
company to insure the physician
who works with a certified nurse-
midwife. In some instances, a sur-
charge is applied for each CNM in the
practice; in some cases, there is a
limit to the number of cNMs to whom
any physician can provide back-up
services.

Some insurance companies have
also refused physician coverage un-
less the certified nurse-midwife is a
direct employee of the physician.
Even in these instances, they have
imposed severe restrictions on the
CNM's scope of practice and have re-
quired direct supervision by the in-

sured physician. These restrictions
take the form of a written endorse-
ment attached to the insurance
policy which outlines specific condi-
tions that may not be managed by
the cnm [ have also received infor-
mation about situations in two dif-
ferent states where hospitals have
been Informed by their insurance
carriers that a surcharge of 10-25%
would be added to the hospital's lia-
bility premium should a certified
nurse-midwife he granted staff privi-
leges in the institution,

To collect additional data on this
situation, the ACNM asked the
American Ccllege of Obstetricians
and Gynecologists to add questions
about physician surcharge to their
1988 membership survey. The re-
sults of this swvey showed that of
2,000 obstetrictans/gynecologists
surveyed, 127 employ nurse-mid-
wives in thelr practices. Of these, 60
reported being surcharged and 67
reported v+ Ladility insurance sur-
charge. There was no indication of
the amount of surcharge. There also
was no data abou{ MD/CNM relation-
ships where the cNM is not employed
by the physician,

In February, 1988 the ACNM
Board of Directors sent to the mem-
bership a survey to gather informa-
tion about surcharges attached to
consultant physician liability insur-
ance policies. By March 30, 1988,
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1,229 responses were received. Of
these, 899 were from CNMs In clinical
practice.

Of these respondents in clinical
practice, approximately 10% (91
CNMs) stated that their consulting
physicians had been surcharged as a
result of working with them; 78 of
the 91 reported that their practices
had been adversely affected, in-
cluding 13 whose practices had
closed. All regions of the country,
but especially Region VI (primarily
California} and Region V (primarily
Texas) were affected. Significant
problems were also reported in
Maryland, Florida, Georgia, Missis-
sippl, Minnesota, Montana, and
Alaska,

The amount of surcharge ranged
from $94 to $23,000 per physician
annually. Twenty-five different insur-
ance companies were named, in-
cluding several state joint un-
derwriting authorities (JUAs) and
numerous physiclan-owned compa-
nies. It is interesting to note that the
most frequently named carriers who
have imposed physician surcharges
are physican-owned companies.

Nurse-midwives are not the only
group of health care providers to ex-
perience the practice of physician
surcharges. As early as December,
1986, the Joumal of the American
Association of Nurse Anesthetists re-
ported a similar situation whereby

1
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surgeons working with nurse anes-
thetists (CRNAs) were charged higher
insurance rates than surgeons
working with anesthesiologists. The
American Association of Nurse Anes-
thetists (AANA) was unable to find
evidence that physicians working
with CRNAs, however, had a higher
rate of claims made against their in-
surance companies than physicians
working with anesthesiologists. Fur-
thermore, there was no evidence
that physicians working with CRNAs
Incurred greater expenses per claim
than physicians working with anes-
thesiologists. Because physiclan-con-
trolled insurance companies were
the only companies that imposed
such surcharges, the conclusion was
drawn that these surcharges were an
effort to restrict the practice of CRNAs
and to Increase the use of anesthesi-
ologists solely for the finandial ben-
efit of anesthesiologists.!

In combating these surcharges, the
AANA has used a varety of tech-
niques, based upon the assumption
that the anti-CRNA activity is a result
of ignorance rather than malice. The
capabllities of nurse anesthestists are
described to representatives of the
insurance company and copies of
relevant studies are provided. The
company Is challenged to prove
from Its"statistics and experience any
Justification for the policy.

Attorneys for AANA also have
cited a court case which they feel is
relevant in this situation. In American
Sodiety of Mechanical Engineers v.
Hydrolevel Corporation, 102 S. Ct.
1935 (1982), an officer of a compet-
itor caused a professional society to
state that a device did not meet the
soclety’s standards. The manufac-
turer of the device sued the profes-
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slonal society for anticompetitive ac-
tivities, lllegal under the antitrust
laws. The society claimed it was not
liable because the society was not a
competitor, The United States Su-
preme Court ruled that an organiza-
tion can be held liable for the ant-
competitive acts of its agents when-
ever th: agent is acting within the
scope of his or her “apparent au-
thority.”” The AANA counsel holds
that insurance companies that are in-
fluenced by anesthesiologists to
adopt anti-CRNA restrictions or sur-
charges are similarly allowing them-
selves to be used by one competitor
(anesthesiologists) against another
{CRNAs). Although there has been no
test case to date, the AANA has
found this argument to be a powerful
tool in dealing with insurance com-
panies.?

In 1986, cNMs in lilinois found
their practice threatened when a
physician-owned company dropped
thelr liability coverage and imposed
a 15% surcharge on their consultant
physicians. Certified nurse-midwives
and physicians who mobilized
against this practice were advised to

register a complaint through the [li--

nois Insurance Commission. The
commission, in response, challenged
the insurance company to provide
actuarial data to show that MDs
working with CNMs were at increased
liability risk. The antitrust division of
the state attorney's office also be-
came involved In the case and the in-
surance company was eventually di-
rected to drop the surcharge. When
no actuarial data could be presented
to demonstrate that the surcharge
was “fair nd just,” anticompetitive
motives appeared to be influential
An ongoing case in Califomia in-

volves a group of physicians who *
have filed a formal complaint with
the state Insurance commission
against the largest physicians’ liability
Insurance carrier in the state. A
public hearing has been granted to
investigate the complaint of unfair
and unnecessary restraints placed on
CNMs and the physicians who colla-
borate with certified nurse-midwives.
This case Is being supported by
ACNM and its members on both the
local and national level with planned
testimony and physical presence at
the proceedings.

The ACNM is committed to devel-
oping strategies to combat the use of
professional liability insurance sur-
charges which limit the practice of
CNMs and to prevent insurance com-
panies from setting policies which
dictate standards for nurse-midwifery
practice. We must continue to mon-
ftor political and economic issues
that may produce barriers to nurse-
midwifery practice and work to-
gether in acting affirmatively to
counteract these forces.

Gatl Sinquefield, cnM
Associate Editor
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Alabama

California

Connecticut

Florida

b
2

1y}

2)

¥ OB=obstetrician

RESULTS OF PHYSICIAN INSURER ASSOCIATION OF

AMERICA SURVEY RE: MIDWIFERY

Premium For
Vicarious

range 10% - 100% of OB Premium

5% of OB premium

VL Specifically
Exciuded From
OBY Policv

Yes

Yes

QOther Premiums/Policv Decisions
- Currently evaluating
- in 1988 on request for VL granted for 25% premimum

VL may be endorsed onto policy if for an individual doctor 5%
of midwife direct premimum charged, if for a corporation 10%
of midwife direct premium charged.

policy excludes deliveries outside JCAHO facility

policy excludes deliveries outside JCAHO facility

direct overage for Midwives offerred and required if emploved

by insured doctor

direc: midwife coverage optional with shared limits with doctor
in addidon to VL premium

Do not wirte OB or midwives policies
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Kenmcky

Maryland

Maine

3)

Premium for
Vicarious

Liabilitv (V1)

No charge if individual OB has
midwife and proof of CNM 2
coverage is provided

optional VL but strongly
Jecommended approximately 21% of
OB premium

No charge, if attached CNM 10 OB's
policy with shared limits for premium
of 12% of OB's premium

¥ CNM = Cenified Nurse Midwife

VL Specifically
Excluded From

—OR poligv

Yes, if VL is
purchased

Yes

not

Less than 10 midwives in state and business decision made not
to charge VL premium

determined on individual basis
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State

Michigan

Minnesota

Mississippi

Missouri

New Jersey

)]

2)

D]

3)

- Premium for
Vicarious

Liability (V1)

200% of Class 1 if another set of
Limits or 5% of Class 1 if no other
Limits

No charge (excluded OB procedures
outside of licensed facilides)

No charge, but due to enact VL -

premium of 10% of mamre OB
premium .

no charge

VL Specifically

- Excluded From

—OB policv

This policy may be changing

CNM added as an additional insured with shared limits for a
premium equal 10 25% of OB premium

Scresning for CNM’s done in underwritng

None because don’t have Ob’s supervising CNM's

91I



New Mexico
New York

North Carolina

¢ Oklahoma

Pennsylvania

Premium for VL Specifically

Vicarious Excluded From
Liability (VL) OB poli
Small flat rate charged

Yes

10% of direct if OB is employer
/supervisor

No charge due to cap loss fund and
state mandated coverage for CNM's

exclusion for any deliveries outside of hospital
CNM may obtain direct coverage on a separate policy

direct coverage also offerred 10 CNM’s but declined if délivcry
to take place at location other than hospital

limited direct coverage with shared limits for 25% of OB's
premium (or S0% of Ob’s premium for separate limits)

midwives not supervised in Oklahoma

VL not addressed. If CNM employed by OB then will injure,
if nto employed by OB excluded

LI



Sate

Texas 1)
2)

Utah

‘Washington

Wisconsin

CRI001$:8001 1 21001 CRAKY. MIC

Premium for
Vicarious

No charge

10% of OB premium

No.charge

VL Specifically
Excluded From
—OB policv

Yes

“her Premium/Policy Decisi

Do not insure OB's or CNM’s

if OB wants CNM named as an additional insured, then they
share limits for a class I mature premium

811

Currently reevaluating VL
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PREPARED STATEMENT OF PAMELA GILBERT

Thank you, Mr. Chairman. I am Pamela Gilbert, legislative director of Public Citi-
zen’s Congress watch. Public Citizen is a consumer organization founded by Ralph
Nader, and Congress watch is the lobbying arm of Public Citizen. Public Citizen has
long been active in efforts to reform the nation’s health care system and to improve
the quality of medical care, I appreciate the opportunity to present our strong view
that restricting the rights of victims of medical malpractice will not significantly
reduce the costs of health care and will be detrimental to efforts to improve the

quality of health care.
INTRODUCTION

Hundreds of thousands of consumers are victimized each year by negligent medi-
cal care. Public Citizen estimates that between 150,000 to 300,000 Xmericans are in-
jured or killed each year by doctor negligence. Yet, most attempts to address the
problem of medical malpractice have been embodied in attacks on victims and their
right to recover damages from negligent providers, not on solving the problem at
the source—ensuring quality care and eliminating medical negligence.

Now President George Bush, Vice President Dan Quayle and the American Medi-
cal Association are using the crisis in health care as an excuse to push the same
shop-worn proposals to restrict the legal rights of victims. They claim that limiting
victims' rights is the solution to the skyrocketing costs of the health care system.
Nothing could be further from the truth. In fact, medical malpractice costs make up
a minuscule part of overall health care costs. Even if we completely eliminated the
right of victims of medical negligence to recover for their losses, we would make
barely a dent in the costs of the health care system, if in fact those costs would be
reduced at all.

The greatest impact of restricting access to the courts would be felt by the victim
of negligent care who might receive little or no compensation. In addition, relieving
negligent doctors of responsibility for paying for the costs of their victims' injuries
does not mean that these costs woul«f disappear. Someone would have to pay for
those injuries, whether it is the victims themselves or public programs like Medic-
aid. This would not save the country health care costs, it would simply redistribute
those costs from the wrongdoers to innocent parties. Finally, reducing victims’
rights could even increase the costs of the health care system by decreasing the de-
terrent effects of the system. Reducing deterrence would likely lead to more injuries
from malpractice, and hence, higher health care costs.

It is an insult to the tens of millions of uninsured and underinsured Americans to
suggest that the solution to the health care crisis is to take away compensation from
people who have been injured by careless doctors. This country has the resources to
provide adequate health care to all its residents and to adequately compensate the
unfortunate victims of medical malpractice. Public Citizen believes that a single-
ﬁayer health care program similar to the Canadian system could provide universal

ealth care in the U.S. for the same cost as our current inadequate system, without
curbing the rights of malpractice victims. The solution to the serious problem of
malpractice, on the other hand, is to prevent the injuries in the first place through
improved doctor discipline efforts, better training, and the adoption of medical prac-

tice guidelines.
THE PROBLIIM OF MEDICAL NEGLIGENCE

Medical negligence occurs too frequently

Death and injury due to negligent medical care is a serious problem in this coun-
try. According to a 1991 Physician Payment Review Commission report: “the evi-
dence is compelling that rates of inpatient medical injury and negligent medical
injury are substantial.” ! Public Citizen estimates that between 150,000 and 300,000
Americans are injured or killed each year by doctor negligence, based on the results
of three studies of hospital patients.

The 1991 Harvard Medical Practice study of New York hospitals found that medi-
cal negligence caused one percent of hospital patients to suffer an injury which pro-
longed their hospital stay.2 Using this figure and extrapolating to all admissions in

! Physician Payment Review Commission: Annual Report to Congress, 1991, p. 364. )
2 Brennan, Troyen and others, “Incidence of Adverse Events and Negligence in Hospitalized
Patients: Results of the Harvard Medical Practice study I,” New England Journal of Medicine,

February 7, 1991,
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New York State in 1984, according to the study, negligence of doctors or hospital
staff contributed to approximately 4,000 hospital deaths and an additional 23,000 in-
juries. Appl in%\these figures nationwide would mean that in 1988, 234,000 injuries
and 80,000 deaths were caused by negligence in American hospitals.

Similarly, a study of hospital inpatient records in California found that .8 percent
of patients were injured by medical negligence in 1974.3 Extrapolation of those find-
ings yields an estimate of 249,000 in{\urles and deaths from negligence in 1988,

n 1976, the Department of Health, Education and welfare’s Malpractice Commis-
sion estimated that one-half of one percent of all patients entering hospitals are in-
jured there due to negligence.* That estimate would indicate 156,000 such injuries
and deaths resulted from doctor negligence in 1988,

Furthermore, the RAND Corporation studied records of 182 patients who died in
hospitals in 1985.5 Three independent physicians reviewed the files and found 14-27
percent of the deaths were probably preventable. The study also found evidence that
‘a small number of factors caused most preventable deaths. In fact, nine reasons
encompassed all of the issues identified by the physician panel.”

As troubling as these findings are, the studies actually underestimate the rate of
medical malpractice. First, the studies do not include death and injury from negli-
gence that occurs outside a hospital setting. Second, the findings include only inci-

ents of negligence that actually result in injury. The studies do not measure the
occurrences of substandard care that have the potential to produce injury but fortu-
nately do not result in injury.

The medical malpractice system helps to compensate many victims of malprac-
tice, and to send a message of deterrence to care providers. But clearly, more needs
to be done to prevent death and injury from negligent care.

Doctor discipline programs must be improved

Improvements in disciplinary programs against doctors who commit malpractice
could prevent a substantial number of incidents of malpractice. Thi~ is especially
true because, according to a number of studies conducted in the past ten years, a
small number of physicians are responsible for most medical malpractice claims.
Therefore, by reducing incidents of negligence by those few doctors, most malprac-
tice injury can he avoided.

The following brief review of some of these studies shows the extent to which a
small percentage of doctors cause the majority of malpractice injuries:

* In Florida, 3 percent of doctors accounted for 45 percent of the claims paid
during the years 1975-1984.6 Another Florida study found that, between 1975 and
1980, 3 percent of medical specialty physicians accounted for more than 85 percent
of that group’s payments; 6 percent of obstetrics-anesthesiology physicians account-
ed for more than 85 percent of that group’s payments; and 7.8 percent of the surgi-
cal physicians accounted for 75 percent of that group’s payments.”

* In Los Angeles, 0.6 percent of doctors in a four-year period accounted for 10 per-
cent of all claims and 30 percent of all payments.®

* A 1991 study of physicians covereg by the primary physician-owned insurer in
Tennessee found “a disproportionately small number of doctors are responsible for a
disproportionately large frequency and severity of lawsuits.” ®

* In Pennsylvania, one percent of physicians accounted for 25 percent of losses
paid over a ten year period.!°

o A 1987 stud); of Cook County, Illinois found two percent of all physicians prac-
ticing in the county were defendants in 36 percent of all medical negligent litigation

filed since 1973.1!

3 Mills, Don, ed., Report on the Medical Insurance Feasibility Study (San Francisco: California
Medical Association and California Hospital Association, 1977). —

4 Journal of Legal Medicine, February, 1976. .

5 Danzon, Patricie, “The Frequency and severity of Medical Malpractice Claims: New Evi-

dence,” Law and Contemporawmblenw, 1986. o .
¢ “Medicine On Trial: The Malpractice Crisis,” Orlando Sentinel, series beginning April 13,

1986.
7 Sloan, et al., Medical Malpractice Experience of Physicians: predictable or Haphazard?, 252

J.AM.A, 1989,

8 Schwartz & Komesar, Doctors, Damages and Deterrence, 298 New EnF, dJ. Med., 19817.

9 Schmidt, Windsor C., et al,, “Factors Associated with Medical Malpractice: Result from a
Pilot Study,” The Journal of Contemporary Health Law and Policy, volume 7, Catholic universi-

ty of America, 1991,
'° Hofflander and Nye, “Medical Malpractice Insurance in Pennsylvania,” Management Anal-

ysis Center, 1985.
11 Miller, Natalie, et al., “Medical Malpractice: Crisis of Litigation or Crisis of Negligence?"

Health Resources Inc., 1987,
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* A 1987 Public Citizen study found that ‘7.5 percent of all practicing physicians
in Texas are responsible for 65 percent of the reported claims filed between 1978-

1984."12

An increase in disciplinary actions against these recidivist doctors would substan-
tially decrease the incidence of malpractice across the country. However, evidence
compiled by the Public Citizen Health Research Group shows that, in general, state
licensing boards take few disciplinary actions against physicians. According to the
report ‘‘State Medical Licensing Board Serious Disciplinary Actions in 1989,” pub-
lished by the Health Research Group, in 1989 only 2,64 disciplinary actions (license
revocations or suspensions, and probation) were taken per 1,000 physicians nation-
wide.!3 (I would like to submit this report for the record of today’s heasing.)

In contrast, the underwriting practices of pl%ysician-owned insurance companies
show a significantly higher rate of negligence. For example, in 1985, 6.6 physicians
per 1,000 were terminated for negligence-prone behavior and 7 of 1,000 had their
practice restricted by physician-owned insurers. This rate is 5 times higher than
state disciplinary actions.!4

In addition to the low numbers of disciplinary actions taken by state licensing
boards, the types of actions taken generally do not address the issue of poor quality
care due to medical negligence. Instead, most states focus attention on physicians
with drug and alcohol problems, occurrences that are easier to define and identify
than incidents of negligence conduct. The fact that most states fail to exert the max-
imum possible effort to discipline negligent doctors is one of the most serious
threats to the health of American patients, and a major reason why the legal
system is so important as an adjunct to state regulatory actions.

RESTRICTING VICTIMS' IS NOT THE ANSWER TO THE HEALTH CARE CRISIS

Limiting legal rights will not lower health care costs

The U.S. health care system is failing fast. The Department of Health and
Human Services recently reported that U.S. spending on health care rose to $666.2
billion in 1990. This represents over 12 percent of the gross national product, u
from 11.6 percent in 19&). Despite these massive expenditures, the U.S. ranks 12t
worldwide in life expectancy; 21st in the number of deaths of children under age 5;
and 22nd in infant mortality. Furthermore, approximately 37 million Americans
have no health insurarnce at all, and another 50 million are underinsured.

In order to avert disaster, this nation must reduce health care costs. Studies by
the U.S. General Accounting Office, Physicians for a National Health Program, and
Public Citizen show a potential savings in administrative costs between $60 and
$135 billion if the U.S. adopts a single-payer health care plan similar to the system
in Canada. By redirecting this wasteful administrative spendinlgl to health care, the
US. could provide universal coverage for all Americans without spending more
money on health care than we do today.

Rather than endorse this sensible and humane program, President Bush, Vice
President Quayle and the American Medical Association claim that Elacing restric-
tions on victims’ rights will lower costs and increase access to health care. Even if
this were true, it would be unfair and cruel to cure the problems in the health care
system on the backs of injured victims. In fact, however, limiting legal rights will
not result in a cost savings in the health care system.

Medical malpractice costs are a minuscule fraction of overall health care costs. In
1989, the annual cost of health care exceeded $600 billion.1® Malpractice premiums
earned by insurers that year totaled $5.1 billion '6—less than one percent of total
health care costs in the U.S. Contrast this with the administrative costs of the
system, which are estimated to range from 10 percent to 25 percent of health care

costs.

12 “Medical Malpractice in Texas: Are We Covering Up the Symptoms Instead of Curing the
Disease?”’ Public Citizen, compiled from reports by the Texas State Board of Medical Examiners,

1987.
13 VanTuinen, Ingrid and Wolfe, Sidney M., “State Medical Licensing Board Serious Discipli-

11135'{ Actions in 1989 (Latest Data Available),” Public Citizen Health Research Group, February,

14 Schwartz, William B. and Mendelson, Daniel N., “The Role of Physician-owned Insurance
Companies in the Detection and Deterrence of Negligence,” Journal of the American Medical

Association, 1989, vol. 260, no. 10, pp. 1342-1346.
15 Financing Review, U.S. Health Care Financinb; Administration, U.S. Department of Health

and Human Services, volume 12, No.2, Winter, 1990. o
18 1989 Profitability Study (By Line By State), National Association of Insurance Commission-

ers, 1990.
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Malpractice premiums also make up only a small part of most doctors' expenses.
According to American Medical Association figures, in 1989, professional liability in-
surance premiums accounted for only 4.9 of revenues for the typical physician prac-
tice.’” The largest expense was for nonphysician employee wages. TF\at same year,
the nation’s largest medical malpractice insurer lowered its rates in 34 states.!®
And while insurance rates decreased in 1989, the average income of physicians in-
creased by almost 8 percent that year, far more than the 4.6 percent rate of infla-
tion. The increase brouﬁht doctors’ incomes to $155,000, an increase of $11,100 over
1988.19 The high cost of health care cannot be blamed on the small costs of protect-

ing victims from negligent physicians.

Injured victims rarely bring lawsuits.

It is not surprising that malpractice costs make up a small portion of health care
costs, since on the whole Americans rarely use the courts for accident compensation,
According to a 1991 RAND study, only 3 percent of seriously injured victims in-
volved in accidents not related to the workplace or automobiles file a liability
claim.?? An earlier Rand study concluded, “At most, one in ten incidents of medical
malpractice results in a claim, and of these, less than half, or one in 25 receive pay-
ment.” 2! similarly, the 1991 Harvard Medical Practice study estimated that in
1984, less than two percent of negligently injured patients filed a claim to recover
damages.2? The study further found that 16 times as many patients suffered an
injury from medical negligence as there were patients who received compensation
from the medical malpractice system. In fact, a 1991 study by a committee within
the American Law Institute states: “Deserving victims with legitimate claims con-
tinue to face high barriers to obtaining tort redress.” 23 In short, few victims of mal-
practice ever bring a liability claim, and even fewer receive compensation through
the legal system. If any changes are made to the malpractice system, therefore, the
modifications should seek to open up the system to more claims, not to make it even
more difficult to bring successful lawsuits.

Jury awards are not excessive.

Supporters of placing caps on damage awards and other limits on the malpractice
system often claim that tgese reforms are necessary because jury awards in mal-
practice cases are excessive The evidence shows otherwise. A U.S. General Account-
ing Office study found that the median malpractice payment in 1984 was $18,000,
and that 69 percent of victims received less than $50,000.2¢4 Furthermore, the stud
found that any increases in settlements could be attributed to the rise in healt
care costs. According to the report, between 1981-1984, the average malpractice ver-
dict increased at an annual rate of 3.9 percent, yet health care costs increased 11.8
percent. N

In summary, malpractice insurance premiums represent less than one percent of
the nation’s health care bill. Fewer than ten percent of malpractice victims ever
even bring a liability claim to recover their losses, and only a fraction of these
claims are successful. Furthermore, jury awards and settlements in malpractice
cases are not excessive, nor are they increasing at a high rate. Finally, it has been
estimated that the malpractice system helps reduce malpractice costs by about 10
percent because of the incentives in the system that prevent malpractice from oc-
curring.2% Therefore, restricting the medical malpractice system could increase

7 Gonzalez, Martin L., Socioeconomic Characteristics of Medical Practice 1990/1991, American

Medical Association, p.22.
18 “Biggest Malpractice Insurer Cuts Rates in 34 States,” Liability Week, Volume 4, No. 16,

April 17, 1989,
e “Doctors’ Average Income Reaches $155.000,"” Federal and State Insurance Week, December

14, 1990.

20 Hensler, Deborah R., et al., Compensation for Accidental Injuries in the United States,
Rand Corporation, Institute for Civil Justice, 1991.

2 Economic Analysis of the Medical Malpractice System, the Rand Corporation, 1983.

22 Brennan, Troyen, et al,, “Incidence of Adverse Events and Negligence in Hospitalized Pa-
éi&rx%oléesitélqtf of the Harvard Medical Practice Study 1,” New England Journal of Medicine

23 “Reporters’ Study on Enterprise Responsibility for Personal Injury,” Approaches to Legal
and Institutional Change, Volume II, The American Law Institute, 1991 (“. . . the views in the
Reporters’ study have not been considered by the membership and do not represent the position

of the Institute ..."”). )
24 U.S. General Accounting Office, Medical Malpractice: Characteristics of Claims Closed in

1984, April, 1989.
25 Hofflander, Alfred E. and Nye, Blaine R., “Medical Malpractice in Pennsylvania,” Manage-

ment Analysis Center, Inc., 1985, p. xxiii.
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overall costs by reducing these incentives and increasing the incidence of malprac-
tice. And it must be remembered that placing limits on victims’ rights to recover
from negligent doctors will not eliminate those costs. Restricting victims’ legal
rights will merely redistribute the costs of malpractice to innocent parties.

DEFENSIVE MEDICINE

What's the problem? What’s the solution?

Advocates of limiting victims' rights to sue argue that it is not just insurance pre-
miums that make the medical malpractice system expensive. They claim that “de-
fensive medicine’’—medical practices that are not in the best interest of the patient,
but are performed to avoid Fiability—-—is driving up health care costs. But so far, no
one has been able to adequately measure the amount of “defensive medicine” that
exists, nor to precisely identify its cause. The American Medical Association esti-
mates that “defensive medicine” cost $20 billion in 1988. The Physician Payment
Review Commission has refuted this and other figures, however, saying, ‘‘Studies
that use physicians’ estimates of the amount of defensive medicine they practice are
not sufficiently reliable to make quantitative estimates.” 26

One reason it is so difficult to quantify the costs of “‘defensive medicine” is that
there is no single definition of the term. Depending on the definition, “defensive
medicine’”’ may actually be better medicine. Measures that physicians take in re-
sponse to the threat of malpractice include: telling patients more about risks, keep-
ing better patient records, obtaining more consultations, taking better initial histo-
ries from patients, scheduling more followup visits, providing more preventive serv-
ices, studying the professional literature more regularly, attending more continuing
medical education courses and improving communication with their patients.2? Cer-
tainly these practices could improve the quality of care and thereby reduce negli-
gence and injury. And preventing costly injuries saves the health care system
money.

Determining the cause of ‘“defensive medicine” has proved equally elusive. We
have found no empirical evidence that the liability system is responsible for a sub-
stantial amount of costly or unnecessary medical practices. Two studies have recent-
ly been published indicating that these kinds of practices are caused by a very dif-
ferent motivation—the-profit motive.

A new study by the state of Florida found that ‘fhysicians in that state own the
vast majority of certain health care facilities, and that these ownership arrange-
ments have led doctors to order unnecessary tests and questionable treatments in
order to increase their profits.2® The report, commissioned by the Florida Health
Care Cost Containment Board, found that at least 40 percent of the practicing doc-
tors in the state have invested in facilities to which they can refer patients. In the
case of diagnostic-imaging centers, the study found that doctors own 93 percent of
such facilities. In addition, the study reported that the number of tests per patient
is almost twice as great in doctor-owned labs than in those not owned by doctors.
Likewise, the average per patient charge in a joint venture facility was more than
twice the charge in a non-joint venture lab.

The Consumer Federation of America reported similar findings in their study of
doctor ownership of diagnostic testing facilities. The report concluded, ‘“The rapid
spread of physician ownership of diagnostic testing facilities is a much more likely
cause of rising diagnostic costs than defensive medicine.2? The report found that
physicians own or have compensation arrangements with one-third to one-half of all
clinical laboratories. In the field of Magnetic Imaging Centers, physician ownership
was found to exceed 50 percent. The study also reported:

* Compared to tests ordered at independent labs, self-dealing physicians ordered
34 to 96 percent more tests;

* Prices are 2 to 38 percent higher at physician-owned labs than independent

labs;
¢ The total bill was 25 to 125 percent higher for physician- owned labs.

Before victims are forced to give up their legal rights in the name of reducing so-
called “defensive medicine,” the economic incentives inherent in joint venture medi-

26 Physician Payment Review Commission, Annual Report to Congress, 1991.

27 Physician Payment Review Commission, Annual Report to Con%{’e , 1991,
19;‘; Suplee, Curt, “Florida Reviews Ownership of Clinics,” The Washington Post, August 9,
29 Coo r, Mark N., “Physician Self-Dealing for Diagnostic Tests in the 1980s: Defensive Medi-
cine vs. Offensive Profits,” Consumer Federation of America, October, 1991.



124

cal facilities owned by doctors must be reduced or eliminated. Until the profit
motive is removed from such medical practices, controlling the prevalence of unnec-
essary and expensive medical procedures will be impossible.

DON’T LIMIT VICTIMS RIGHTS, LIMIT NEGLIGENCE

Far too many innocent people are injured or killed every year due to medical mal-
practice. The liability system is designed to compensate the victims of medical negli-
gence and to deter physicians from negligent behavior. The malpractice system is
not perfect—too few victims are able to recover through the courts and the inci-
dence of malpractice continues at an unacceptably high rate. Therefore, attempts to
lower the cost of health care by limiting victims rights in medical malpractice
would be both misguided and cruel. The Physician Payment Review Commission

concluded in its 1991 report to Congress that:

“ ... tort reforms tried to date are unlikely to improve significantly the

malpractice system’s performance . . . . Tort reform is generally geared

toward excluding claims rather than including in the system the many neg-

ligent injuries that presently do not result in claims. Neither deterrence
\ nor defensive medicine is likely to be much affected by tort reform.” 20

The only humane and effective mechanism for lowering medical malpractice costs is
to limit the incidence of physician negligence and thereby lower the number of mal-

practice victims.
RECOMMENDATIONS

Rather than limit victims’ rights, Public Citizen urges that the following reforms
be implemented on the state and national levels to reduce medical malpractice and
improve the quality of health care in this country:

1. Better doctor discipline is essential to reducing the incidence of medical negligence.
Because a small number of doctors cause the most malpractice, removing incom-
petent providers from practice will lower needless injuries and deaths resulting
from negligent care.

* States should give licensing boards more power to discipline physicians, includ-
ing emergency suspensions pending formal hearings in cases where a doctor poses a
potential danger. In addition, medical board decisions should take effect while being
appealed through the court system.

¢ State boards should be restructured to ensure strong consumer representation

and loosen ties with medical societies.
* Adequate resources should be provided to the boards to ensure timely and thor-

ough investigations of complaints. Congress should create a small program of
grants-in-aid to state medical boards. The grants should be tied to the boards’ agree-

ments to meet certain performance standards. L, )
* Consumers must have increased access to information on physicians’ medical

malpractice history. The National practitioner Data Bank that holds information
about actions taken against negligent doctors should be open to the public. In addi-
tion, the Drug Enforcement Agency should release a monthly list of all practitioners
whose controlled substances prescription licenses have been suspended. |

e Insurance companies should forward all claiming and settlement information

on physicians to state licensing boards.
2. Insurance reform would ensure sensible underwriting and thereby lower costs in

the health care system.
¢ Insurance companies should be required to better spread risk by placing all
physicians in a unified pool. Currently, the sub-categories used by insurance compa-

nies result in sky-high premiums for certain specialties.
¢ In order to differentiate ‘“high-risk” doctors, insurance companies should charge

rates based on a physician’s experience. This would ensure that doctors with histo-
ries of negligent behavior would pay more.
3. Improved physician training and oversight would limit negligent behaviour, and
the resulting costly injuries.
* Risk management programs should be implemented to decrease medical negli-
gence.

30 Physician Payment Review Commission: Annual Report to Congress, 1991, p.382.
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¢ Physician recertification should be implemented, requiring written examina-
tions, and audits of medical performance through a review of patient records.

* Practice guidelines should be developed for certain procedures. A 1989 Harvard
Medical School study found that practice guidelines for anesthesia have drastically
reduced the incidence of death or brain damage to patients. The study also found a
dramatic drop in the cost of medical malpractice premiums for anesthesiologists.

* Physicians who are aware of other doctors’ incompetence should be encouraged
through confidentiality and immunity to report negligence to the appropriate disci-
plinary body.

Finally, the U.S. should adopt a single-payer national health program modeled on
the Canadian system. This sensible step could provide our country’s residents with
universal and adequate health care at the same cost as the current system, which
has failed a large segment of society. A universal health program would also have
the effect of reducing the numbers of malpractice lawsuits, because injured victims
would not need to turn to the legal system to be compensated for their health care
expenses. Those expenses would simply be paid for through the public plan.

We look forward to working with the Congress to adopt a national health pro-
gram, and to institute reforms that would reduce the incidence of medical malprac-
tice and improve the overall quality of health care. We will work strenuously to
defeat, however, any measures that would make it even more difficult for victims of
medical malpractice to recover from the wrongdoers. Thank you.

Attachment.

53-100 0 - 92 - 5
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STATE MEDICAL L|dENSlNG BOARD
SERIOUS DISCIPLINARY ACTIONS IN 1989
(Latest Data Available)

February, 1991
Ingrid VanTuinen
Sidney M. Wolfe, M.D.

PUBLIC CITIZEN BEALTH RESEARCH GROUP REPORT:
STATE MEDICAL BOARD DOCTOR DISCIPLINARY ACTIONS
1989 RANKING OF STATES

We have just analyzed the Federation of State Medical
Boards' December 1990 report regarding doctor disciplinary rates
for 1989, the most recent year available. According to our
analysis, 1989 is the first year in which the overall rate of
serious disciplinary actions per 1,000 M.D.s actually declined,
from 2.77 serious actions per 1,000 M.D.s in 1988 to 2.64 such
actions in 1989. The overall number of serious disciplinary
actions (medical license revocations, suspensions, and
probations) increased 1.34%, from 1,489 in 1968 to 1,509 in
1989'., This slight increase in the total number of serious
disciplinary actions comes after a year of no increase (see Table
1, g.z, and Figure 1 on the following page), as the number of
serious disciplinary actions taken in 1988 exactly matched the
number taken in 1987.7 1In 1989 21 states increased their serious
disciplinary action rate, 24 decreased that rate, and 6 states

maintained the same rate.
In June, 1990, Public Citizen Health Research Group
Published
However, the newly-received 1989 data was

.

not available at that time (the 1988 data became available in
July of 1990). 1In that book we noted that state medical boards
had incressed the number of serious disciplinary actions they
levied against physicians in 1987, the fourth year of increase in
a row, but, based on data from mang states, predicted no
significant increase in this rate between 1987 and 1989.3

Indeed, there was no increase from 1987 to 1988, and despite a
slight increase from 1988 to 1989, Public Citizen believes that
the 1989 disciplinary rates still aren't high enough to
accurately reflect the frequency of behavior warranting
disciplinary action. For example, under current disciplinary
standards, & physician who operates drunk, commits a gross act of
negligence, or sexually assaults a patient might receive a mere
slap on the wrist from many state medical boards, and might never
even be brought to the attention of such boards in other states.

We have previously estimated that well over 100,000
Americans are injured or killed in hospitals each year as a
result of doctors' negligence. The fact that most states fail to
exert the maximum possible effort to diecipline these doctors is
one of the most serious threats to the health of American

patients.

The public would be much better protected if every state
would discipline as many doctors as Missouri, the top state in
our rankings for 1989. Missourl had a disciplinary rate of 7.02
serious actions per 1,000 ghysicians, over 14 times more than

Connecticut, which took only 0.48 such actions per 1,000
physicians. If all states had a rate of serious disciplinary

action equalling Missouri‘'s, 4,005 doctors would have been
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sanctioned in 1989, over 2.6 times more than the 1,509 actions
actually taken in 1989, This would mean that an additional 2,496
American physicians would have been subjected to serious
disciplinary measures, significantly increasing the amount of
patient protection against incompetent or otherwise poorly-

practicing physicians.

OVERALL U.S. TRENDS

For the sixth time in the last seven years, Public Citizen
Health Research Groug has analyzed the most recent (1989) data
which state medical licensing boards give to their national
organization, the Federation of State Medical Boards. The three
types of serious disciplinary actions that we use as the basis
for ranking the states are 1) revocation of license, 2)
suspension of license, and 3) probation. A fourth disciplinary
category, which includes reprimands, voluntary surrender of
license and a variety of other actions, was excluded from our
analysis because the Federation does not release details as to
what proportion of these actions substantially affect a
physician‘s license and what proportion do not.

As can be seen in Table 1 below, in 1989 state licensing
boards took 1,509 serious disciplinary actions against U.S.
physicians. While the number of actions taken by such boards
doubled from 1984 (745) through 1987 (1489), 1988 was the first
year in which the number of actions did not rise from the
previous year. From 1984 to 1985, the number of actions taken
jumped by 344, an increase of 46%. The periods between 1985 and
1986, and between 1986 and 1987, each saw a 17% increase in the
rate of discipline., This upward trend came to a complete stop in
1988, And though 1989 did see a slight but insignificant
increase in the number of serious disciplinary actions taken, it
is the second year in a row that the number of such actions has
remained essentially the same, It is also the first year that
the actual nationwide rate has decreased (from 2.77 serious
actions for every 1,000 doctors to a rate of 2.64), despite the
fact that the actual number of non-federal doctors has increased

6% (from 538,008 to 570,579* doctors).

TABLE 1
SERIOUS DISCIPLINARY ACTIONS AGAINST U.S. PEYSICIANS (M.D.s)
1984-1989

L D R e L R T D

YEAR

NUMBER OF ACTIONS 745 1089 1277 1489 1489 1509
CHANGE FROM - +344 +188 +212 +0 +20
PREVIOUS YEAR

PERCENT -- +46% +17% +17% +08  +1.3%

STATE BY STATE RANKING

The number and rate per 1,000 M.D.'s of serious disciplinary
actions for each state and the District of Columbia in 1989,
compared to 1988, can be seen in Table 2 on the following page.
These rates are calculated by dividing the number of serious
disciplinary actions (reported by each state to the Federation of
State Medical Boards) by the number of non-Federal M.D.'s in each

state.

Better News

Seven of the top 10 states in 1988 remained in the top 10 in
1989. These include Georgia, Iowa, Oklahoma, Mississippi, West

virginia, Missouri, and Colorado.
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SERIOUS DISCIPLINARY ACTIONS«
1984 THROUGH 1989
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*Physician license revocations,
suspensions, and probations.
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TABLE 2

.SERIOUS DISCIPLINARY ACTIONS (REVDCATIONS, SUSPENSIONS, AND PROBATJIONS)
BY STATE MEDICAL LICENSING BOARDS AGAINST MDs IN 1988 AND 1989

RANK RANK S1ATE # ACTIONS # ACTIONS SERIOUS ACTIONS  w OF
1989 1968 1989 1988 PER 1000 MDs  DOCTORS
RN ENR R R N R E AR A R E LR EE NS EEE SN ER NS ERENEERERNEE RS S SRR RS w
1 3 MISSOURIL 74 79 7.02 10,53
2 ! GEORGIA 78 90 6.80 11,487
3 6 MISSISSIPP] 24 24 6,63 3,621
4 ° 4 DKLAHOMA 31 38 6.12 5,063
S B WEST VIRGINIA 20 19 5.89 3,394
6 2 10WA 25 37 5.43 4,604
7 15 ALASKA 4 3 5.30 755
8 7 COLORADO 37 42 4,98 7,434
9 20 SDUTH CAROLINA 29 18 4,87 5,951
10 17 INDIANA 45 34 4.84 9,291
§1 25 LOUISIANA 39 21 4.49 8,688
12 12 MINNESOTA 44 43 4.33 10,165
13 13 KENTUCKY 28 27 4,27 6,555
14 11 ILLINDIS 112 126 4.25 26,349
15 26 ARKANSAS 15 9 3.91 3,834
16 40 NEBRASKA 11 4 3.79 2,902
17 33 TENNESSEE : 35 20 3.50 9,987
18 22 OHID 77 68 3.39 22,708
19 14 FLORIDA 94 116 3.09 30,377
20 19 NEW MEXICO 9 9 3.01 2,987
21 50 RHODE ISLAND 8 1 2.98 2,685
22 51 MONTANA 4 0 2.83 1,411
23 31 NORTH CAROLINA 36 26 2.78 12,928
24 41 WYOMING 2 1 2,71 738
25 30 DREGON 17 13 2.70 6,296
26 316 NEW JERSEY 51 74 2,54 20,045
27 21 UTAH e 10 2.43 3,294
28 26 ALABAMA 16 15 2.35 6,812
29 9 HAWAT I & 13 2,23 2,691
3v 5 NEVADA 4 12 2,20 1,819
31 35 NEW YORK 130 98 2.17 59,906
32 4B DELAWARE 3. 1 2.16 1,362

33 49 ARI20ONA 17 4 2,13 7,975
34 44 CALIFORNIA 141 93 1.85 76,272
35 10 SOUTH DAKDTA 2 E] 1.84 1,089
36 29 MICHIGAN 33 40 1.81 18,229
37 34 p.C. 7 8 1.80 3,885
38 3B PENNSYLVANIA. 51 43 1.69  30,09C
39 27 MASSACHUSETTS 33 47 1.57 20,958
40 47 WISCONSIN 15 8 1.53 9,784
41 24 KANSAS 7 12 1.48 4,745
42 39 IDAHD 2 2 1.45 1,384
43 23 VIRGINIA 18 36 1.3% 13,299
44 A3 VERMONT 2 2 1.26 1,587
45 32 MAINE 3 ] 1.21 2,483
46 46 WASHINGTON 11 11 1.01 10,888
47 36 MARYLAND 16 25 0.98 16,268
4B 45 TEXAS 29 35 0.94 30,900
49 1B NDRTH DAKDTA | 4 0.84 1,190
50 37 CONNECTICUT 5 15 0.48 10,474
51 42 NEW HAMPSHIRE 0 3 0.00 2,393

R NN AR A R R R R R RS A N N A R RN A AN E RS E RS E R RN RSN R R RN

TOTALS 1,509 1,486 570,579
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A similar study conducted in California in 1974 found that
0.8 percent of hospital patients had either been injured by
negligence in the hospital or had been hospitalized because of
negligent care.® Extrapolation of those findings ylields an
estimate of 249,000 injuries and deaths from negligence in 1988.

In 1976 the HEW Malpractice Commission estimated that one-
half of one percent of all patieyts entering hospitals are *
injured there due to negligence.’” That estimate would indicate
156,000 such injuries and deaths resulted from doctor negligence

in 1988,

Since there is no evidence that doctors in any one state are
generally more or less comfetent than in another, differences in
the rate of doctor discipline reflect differences in how serious
states are about disciplining doctors. The disparity between
states with higher rates of doctor discipline and states with
only a fraction of those rates is cause for alarm by the -
residents of the low-discipline states. People in these states
are much more likely than people in high-discipline states to be

injured or killed by doctors still on the loose because they
haven't been "caught”. What would be unacceptable medical
practice in one state may go unnoticed by the state licensing

board in another state.

Even though the 1989 total of 1,509 serious doctor
disciplinary actions demonstrates a slight increase over the
1987/1988 total, it falls very short of catching most of the
incompetent doctors in this country. Most states base more
diucipllnar¥ actions on doctors' drug and alcohol Problems (9.2%)
than on medical negligence or incompetence (8.98).° Boards say
proving incompetence is difficult, and investigations of
substandard care soak up resources like a sponge. Instead, they
use prescription violations and fraud convictions, offenses that
are easier to document because they leave a paper trail, as
potential indicators of more serious violations. While this may
catch those doctors whose ability to practice medicine has been
impaired by chemical dependency, it does not adequately address
the issues of quality of care that are not related to such a

dependency.

A further indication that the rate of doctor discipline by
most state medical boards is too low comes from a 1989 Tufts
University study.’ Those researchers found that physician-owned
insurance companies terminated coverage of 6.6 out of every-1,000
policyholders in 1985 because of negl gence-prone behavior. In
addition, they restricted the practice or imposed other medical
sanctions on an additional 7 of every 1,000 policyholders, whose
performance was viewed as substandard. Thus, if the combined
rates of malpractice insurance termination and other sanctions by
physician-owned insurance companies (13.6 per 1,000 physicians)
were applied to all physicians in the U,S,, this rate would be
more than 5 times higher than the actual 1989 average rate of
serious disciplinary actions b{ state licensing boards and would

a

affect a total of 7,760 physicians.
DOCTOR DISCIPLINE AND MEDICAL MALPRACTICE

Until the rate of doctor discipline in this country
significantly increases, there is no realistic possibility of a
major decrease in the amount of medical malpractice or medical
malpractice litigation. At the heart of the so-called medical
malpractice litigation crisis, other than the manipulative
efforts of the insurance industr{, is actual malpractice, that
is, patients being injured or killed by negligent physician

behavior.
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States demonstrating significant increases in serious
disciplinary rates include South Carolina (up from 20th to 9th),
Louisiana (up from 25th to 11lth), Nebraska (up from 40th to
16th), Tennessee (up from 33rd to 17th), Montana (up from S5lst to
22nd and showing the largest single increase), Wyoming (up from
41st to 24th), Delaware (up from 48th to 32nd), and Arizona (up

from 49th to 33rd).

In our last report we noted that California and New York,
two of the states that take high numbers of serious disciplinary
actions, had both declined in our ranking. This was especially
alarming in the case of New York, which took fewer than half the
actions in 1988 (98) as it had in 1987 (259). Fortunately, both
states increased the number of serious disciplinary actions they
took in 1989. However, even though California rose from 93
actions (44th) to 141 (34th) and New York rose from 98 actions
(35th) to 130 (31st), both were still well under one third the
rate of eerious disciplinary actions taken by Missourdi.

It should also be noted that Georgia, Iowa, and Oklahoma
have been in the top 10 states for doctor disciplinary rates for
five years in a row, and West Virginia has been in the top 10 for
four consecutive years. While the number of serious disciplinary
actions taken by a state may fluctuate from year to year for a
number of reasons, the fact that these states have consistently
ranked at or near the top of the list suggests a consistent
effort to improve the quality of health care available in these

states.

Worse Mews

At the other end of the scale, 14 of the bottom 20 states
for doctor disciplinary rates in 1988 remained there in 1989,
these 14 states, 4 showed increases in disciplinary rates
(Delaware, Arisona, California, and Wisconsin), 2 maintained a
steady rate (Pennsylvania, and Washington), and 8 actually
declined (the District of Columbia, Idaho, New Hampshire,
Vermont, Maine, Maryland, Texas, and Connecticut).

Two other states, in the bottom 20 for the first time,
showed enormous declines in their disciplinary rates. :o;th N
And Sout

Dakota fell from 18th to 49th, a drop of 31 places.

Dakota fell 25 places, plummeting out of the top 10 from 10th to
35th. Unfortunately, two other states dropped out of the top 10
as well: Hawaii fell 20 places, from 9th to 29th; and Nevada

fell 25 places, from 5th to 30th.

of

Other declines were seen for Massachusetts (which fell from
27th to 39th) and Kansas (which fell from 24th to 41st). New
Hampshire retains the distinction of having the worst
disciplinary rate for 1989, with no serious disciplinary actions

taken in that year.
IMPLICATIONS OF LOW RATES OF DOCTOR DISCIPLINE

The implications for all states, especially those with low
doctor disciplinary rates, are quite serious. Public Citizen
estimates that at least 100,000 Americans are injured or kllled
each year by doctor negligence, based on the results of three

studies.

In the first, Harvard researchers recently found that 1
percent of a representative sample of patients treated in New
York state hospitals in 1984 were injured, and one quarter of
those died, because of medical negligence.’ Nationwide, that
translates into 234,000 injuries and 80,000 deaths in 1988 from

negligence in American hospitals.
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WEY WAS MISSOURI NUMBER ONE IN DOO:OR DISCIPLINARY ACTIONS IN
1989

The Missouri State Board of Registration for the Healing
Arts is one of the best medical disciplinary boards in the
country. The board has proven its excellence by achlieving the
highest disciplinary rate on our 1989 list, and by steadily
rising in our rankings from 11th in 1987 to 3rd in 1988 to its

present position.

As we noted in our report §,892 Questjopnable Doctors
, Missouri has had

a strong medical disciplinary board for the past several years,
and amendments to the state's Medical Practice Act, passed in
1987, have only made it stronger. It is one of the few boards
that does not wait for formal complaints against doctors before
initiating investigations; it seeks out errant ghiaicians on its
own, (Georgia, Mississippi, Oregon, Utah, Virginia, and West
virginia also proactively seek out poorly practicing physicians.)

Interestingly, it was only in 1987 that any of the Missouri
board's actions became public. However, the board may still
enter into confidential disciplinary consent orders with any
physician it chooses, which may not always be in the best
interests of consumers. Furthermore, the state is also
prohibited from publishing the names of physicians who
voluntarily enter substance abuse treatment programs and have
been placed on probation by the board. Missouri's rate of
confidential disciplinary actions may in fact have boosted its
1989 serious disciplinary action rate even higher.

RECOMMENDATIONS FOR THE FEDERAL GOVERNMENT

1. Create grants and standards. Con?ress should create a small
program of grants-in-aid to state medical boards. The grants
should be tied to the boards' agreements to meet certain
performance standards, which should be developed by the Public
Health Service, as the Department of Health and Human Services
Office of Inspector General recommended in 1990,%

In developing these standards the Public Health Service should
work with the Federation of State Medical Boards' Assessment Task
Force. In September, 1990 the FSMB received a federal contract
for $200,000 to undertake the development of a self-assessment
instrument for state medical boards. The goal of the task force
is to produce a sound and objective means by which the boards can
assess their performance over time and in comparison with other

boards.

The standards should include (but not be limited to) the
following: processing complaints within a certain limited period
of time; maintaining a certain level of staffing and having staff
meet certain qualifications; disseminating disciplinary
information to the public; and other standards.

2. The Medicare Peer Review Organizations, which have been
practically moribund in disciplining physicians for substandard
care, should become more aggressive. The PROs should hire
investigators and advisers trained in law enforcement, so that
fewer of their sanctions will be overturned.

As & 1990 Institute of Medicine report noted, the PROs are not
evaluated on their ability to detect and correct poor quality
care.'' The Department of Health and Human Services should
cban?e its evaluation procedures to place more emphasis on

quality.
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3. Open the National Practitioner Data Bank. In 1986 Congress
passed the Health Care Quality Improvement Act. This act
mandated the establishment of a data bank containing information
on adverse professional review actions taken against doctors, and
on doctors who had been sued for malpractice and on whose behalf
settlement or adjudicated paymentes had been made. Unfortunately,
the law establishing the data bank also required that it be
closed to the general public. Congress should pass legislation

opening the data bank to the public.

The Drug Enforcement Administration should release a monthly
list of all practitioners whose controlled substance prescription
licenses have been revoked, restricted, or denied. The list
should be widely distributed to pharmacies, state pharmacy and
medical boards, and the general public.

Far too many doctors continue to preecribe controlled substances
after their DEA licenses have expired or have been revoked. The
DEA should consider requiring pharmacies to subscribe to an on-
line service with which they could check the validity of these

DEA license numbers.

4.

5. Require doctor recertification. Congress should consider
legislation proposed by Rep. Pete Stark, D-Calif., to require
physicians who accept Medicare patients to be periodically

recertified for competency.

RECOMMENDATIONS FOR STATES

1, Strengthen the statutes, States that have not already done so
should adopt a version of the Model Medical Practice Act
developed by the Federation of State Medical Boards', or,

preferably, stronger laws.

2. Restructure the Boards, States should sever any remaining
formal links between state licensing boards and state medical
societies. Members of medical boards (and separate disciplinary
boards, where present) should be appointed by the governor, and
the governor's choice of appointees should not be limited to a

medical society's nominees. )

At least 30 percent of the members of each state medical board
and disciplinary board should be public members who have no ties
to health care providers.

The governor should appoint members to the Medical Board whose
top priority is protecting the public's health, not providing

assistance tc physicians,

3. Inform the public. Each state's Open Records Law and its
Medical ‘'ractice Act should state that all formal disciplinary
actions against licensed professionals are fully public records.

Each legislature should require widespread dissemination of final
disciplinary orders. Lists of those disciplined and full
disciplinary orders should be promptly available to all

requesting them by mail.
Notices of disciplinary actions should be sent to the local news
media and to all hospitals, HMOs, and other health care providers

in the state, as well as to other state agencies, the federal
Department of Health and Human Services, and the federal Drug
Enforcement Administration. Federal law already requires that
such information be reported to the National Practitioner Data

Bank, which began operating on September 1, 1990.

4. Strengthen board authority. Every medical board should have
the authority to impose emergency suspensions pending formal
hearing in cases where there is 4 potential danger to the public
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health. Boards should aggressively use this authority when they
learn of a potentially dangerous doctor.

Medical boards should have the authority to accept the findings
of other state boards and of the federal Department of Health and
Human Services and the Drug Enforcement Administration. 1If a
physician has been disciplined by another state, the second
state's medical board should be reguired to impose sanctions at
least as stringent as those imposed by the first state.

Each state should require physicians who have been licensed in
other states and who seek licensure in a new state to submit
affidavits that they are not under investigation elsewhere before
being granted a new license. Physicians who are under
investigation should not be permitted to practice until the board
has heard the details of their case and can evaluate their

competency.

Each legislature should provide its state medical licensing board
with authority to examine physicians for physical, mental and
professional competence and to test them for alcohol and drug use
upon reason to believe that a problem exists in one of these

areas.

5. BEncourage complaints. Each legislature should provide for
the protection of confidentiality and immunity to those who
Such

report violations of the Medical Practice Act to the Board.
protections should also be extended to board members, thelir staff
and consultants.

Each leglslature should require all licensed health care
practitioners to report Medical Practice Act violations b{ other
ractitioners to the medical board, with lar?o civil penalties

or failure to do so. Boards should aggressively use their
authority to enforce the reguirement that all health care
providers report such violations. Each legislature should also
require hospitals to report all revocations, restrictions, or
voluntary surrenders of privileges.

Courts should be required to report all indictments and
convictions of ghyaicienu to the medical disci linatz board. 1In
addition, each legislature should require liabllity insurers to
report all claims, payments, and policy cancellations to state
medical disciplinary boards. It should raguest reports from
other state agencies, Medicare, the DEA and other federal
agencies. It should also require impaired physicians' programs
to report the names of doctors who fail to successfully complete

the program.
Medical boards should conduct random audits of institutions to -
check compliance with these reporting requirements, and should
fine those who fail to comply. After a doctor is disciplined, a
board should fine any other practitioners who knew of that
doctor's offense, but failed to report it.

6. Keep the courts in check. Each legislature should pass laws
that make clear their intent that the judgements of the medical
board be given extreme deference, and that, barring extraordinary
circumstances, disciplinary actions should take immediate effect

pending appeal.

Each legislature should adopt the 'Preponderance of the Evidence'
standard of proof in medical disciplinary cases, replacing the
tougher-to-meet 'Clear and Convincing Evidence' standard now in
effect in most states. According to the August, 1990 report on
state medical boards issued bx the Office of the Inspector .
General, "The 'clear and convincing evidence' standard of proof
is more rigorous than the ‘'preponderance of evidence' standard
that is typically required to justify tort damages for negligence
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in civil cases. The more rigorous standard provides greater
rotection for physiciang, but adds complexity to the

Envastigative process and appears to make it less likely that a

board will persevere on a case through a full evidentiary

hearing.*®

Furthermore, the Project Work Panel of the Federation of State
Medical Boards, in its August 1989 report

3 : , recommended that each state
medical board "use preponderance of evidence as the standard of
proof® and that they each have the power *"to issue final
decisions when acting as trier of fact in the performance of
[their] adjudicatory duties" .

7. Beef up funding and staffing. Each legislature should permit
the medical board to spend all the revenue from medical licensing
fees, rather than being forced to give part to the state
Treasury. The medical boards should raise their fees to $500 a

year.
All boards could benefit from hiring new investigators and legal
staff. Boards should ensure adequate staff to process and
investigate all complaints within 30 days, to review all
malpractice claims filed with the board, to monitor and regularly
visit doctors who have been disciplined to ensure their
compliance with the sanctions imposed, and to ensure compliance
with reporting requirements.

They should hire investigators to seek out errant doctors,
through review of pharmacy records, consultation with medical
examiners, and targeted office audits of those doctors practicing
alone and suspected of poor care., “Physicians who have
problems,* comments Department of Health and Human Services
Inspector General Richard Kusserow, "have retreated to areas

where they cannot be observed."

8. Require risk management. States should adopt a law, similar
to one in Massachusetts, that requires all hospitals and other
health care providers to have a meaningful, functioning risk
management program designed to prevent injury to patients.
Massachusetts also requires all .dverse incidents occurring in
hospitals or in doctors' offices to be reported to the medical

board.
9. Require periodic recartification of doctors based on a
written exam and audit of their patients' medical care records.

RECOMMENDATIONS TO CONSUMERS

1. Complain. File your complaints about poor medical care or
medical misconduct with your state medical board and with the
federal Department of Health and Human Services. 1I1f the offense
occurred in a hospital, also file a complaint with the hospital

peer review committee.
Your complaints are needed to protect others!

2. Organize. Form citizens' action or victims' rights groups to
improve medical quality assurance in your area. The American
Association of Retired Persons publishes a guide that can help
you mobilize a group for reform, Try to get a representative
of your group appointed to the state medical board or the
Medicare Peer Review Organization for your state.

3., Write to your Congressperson and voice your support for the
opening of the National Practitioner Data Bank to the general

public.
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PREPARED STATEMENT OF CLARK C. HAVIGHURST

Mr. Chairman, I am Clark C. Havighurst. I teach and write in the field of
health care law and policy at the Duke University School of Law. I appreclate
the opportunity to discuss with the subcommittee the problems arising under the
law of medical malpractice.1 Members of Congress have manifested a notable
interest in malpractice reform in recent months, and it is useful to consider why
medical malpractice, normally a concern of state law, has emerged as a possible
subject for action by the federal government.

I. Identifving the Federal Stake

Judging from the conventional nature of most of the malpractice reform
proposals currently pending in Congress,* the federal government's stake in
reforming the law of medical malpractice differs little from that of the states,
some of which have entertained similar reforms. In my view, however, the federal
government has a much greater stake in the law of medical malpractice than is
revealed in the conventional reforms being proposed. I hope to direct the
subcommittee's attention to the fundamental problems I see in the standards of
medical care utilization that the tort system threatens to enforce against health
care providers -- at great cost to us all and to the federal government as well.

A. The Conventional o) 4

A rather long list of possible reforms in the law of medical malpractice
has been urged upon the states continuously since the 19708 and upon the federal
government from time to time throughout the same period. The most popular reform
ideas have been caps on the amount of damages recoverable, especially for
nonecondmic losses; reductions of awards to reflect amounts received from
collateral sources; elimination of punitive damages; the scheduling of damages
for particular injuries; periodic payment of damage awards over the duration of
the injury; shortened statutes of limitations; the adoption of statutes of
repose; limits on attorneys' contingent fee rates; modification of the rule of
joint and several liability; miscellaneous procedural and evidentiary changes;
and encouragement of the use of alternative methods of dispute resolution. Many
of these ideas have been embodied in federal reform proposals. It is not clear,
however, why all these matters should not be left in the hands of state courts
and legislatures. The federal interest to be served by imposing them is not
strong, and the federal government's constitutional power to preempt state law

for such purposes is not obvious.

Convincing arguments can be advanced on behalf of many of the reforms on
the conventional agenda. Some of the reforms respond to doubts concerning the
reliability of lay juries in establishing provider fault, causation, and the

lportions of this statement have been adapted from Havighurst, "Practice
Guidelines as Legal Standards Governing Physician Liability," 54 L. & Contemp.

Probs. 87 (Spring 1991).

2The characterization as "conventional" does not apply, however, to S. 1232,
102d cong., 1lst Sess. (1991) (introduced by Senator Pete V., Domenici), which has
several unique features and which is commented upon at the end of this Statement.
See Havighurst & Metzloff, "S. 1232 -- A Late Entry in the Race for Malpractice
Reform," 54 Law ¢ Contemp. Probs. 179 (Spring 1991).
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appropriate level of damages, especially for noneconomic losses.’ 1In addition,
several of the proposed reforms seek to reduce the high administrative costs of
resolving claims through an adversarial evaluatjion and litigation system. Such
costs are very high. Indeed, of the §7 billion paid into the system each year
as liability insurance premiums, only about §3 billion actually end up being paid
as compensation to injured patients, the rest being consumed in litigation and
administration. Finally, all of the reforms are aimed in some measure at
keeping malpractice risks insurable -- at some bearable cost -- so that providers
can safely continue to provide essential health services. 1In varying degrees,
the reforms on the conventional list have been advocated by the medical
profession and the health care industry and resisted by consumers and plaintiffs’
lawyers. Even so, several of them have merit as practical solutions to problems

that are significant though not overwhelming.

Despite the arguable merits of several of the reforms on the wish list that
physicians have hrought to their state legislatures and to Congress, it is not
clear that the tuderal government stands to gain very much from any of them, and
it is difficult to claim that any of the reforms being contemplated go to the
heart of national health policy. Moreover, the subtance of tort law and the
administration of justice in state courts are matters that are traditionally left
in the hands of state courts and legislatures.® Finally, the direct financial
stake of the federal government in the malpractice system cannot be very great.
The federal government bears only a part of the $7 billion total cost of
malpractice coverage, and it is unlikely that more than a small portion of that
cost is avoidable by changed rules or improved procedures.‘ Despite the federal
government's possible perception that the states are too slow to adopt desirable
malpractice reforms, federalism considerations usually preclude federal
interventions in state affairs solely on the basie of such policy disagreements.

Of course, the federal government might elect to adopt certain of the

3Not all of these concerns are clearly justified by findings of empirical
studies, which suggest that juries are fairly adept at finding fault but
unpredictable in measuring damages. See, @.g., Metzloff, "Resolving Malpractice
Disputes: Imaging the Jury's Shadow," 54 Law 43, 80-86 (Winter
1991) (empirical study with limited data from the possibly unrepresentative state
of North Carolina, concluding that "defendants do not often lose cases on the
merits where their insurers (relying on expert assessments) expected to win" and
that, based on the data, "it is no wonder that the insurers' files are replete
with grumblings about the difficulty of predicting jury awards").

‘see P. Weiler, Malpractice on Trial 99 (1991): "In its own terms,
malpractice law is quite costly, now requiring about $7 billion of insurance
expenditures in order to deliver approximately $3 billion of benefits to a select
group of injured patients, with an indeterminate impact on both the quality and
the utility of the treatment provided to patiente.” See also P. Danzon,
Malpractice: Theory, Evid 186-87 (1985) (reporting
estimates of the share of the premium dollar ultimately received by injured
patients as low as 18% and Danzon's own estimate of roughly 33%).

SThe federal government can, however, perform a useful role in gathering
information and sponsoring research and demonstrations.

‘Indeed, better, more efficient procedures for resolving malpractice cases
could induce the bringing of more claims, as lawyers lower their contingent-~fee
rates and increase their willingness to accept small caseas. That there are many
negligently caused injuries unredressed by the current system is established in

Harvard Medical Practice Study, Patients, Do dic u
) (£inding

Malpractice Litjgation, and Patient Compensation in New York 6 (1990

15 out 16 cases of negligence uncompunsated).
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conventional reforms in its own financing programs, such as Medicare and
Medicaid.’” Moreover, if the federal government elects to assume responsibility
for all health care under a single-payer system, then it should certainly
consider what kind of regime to establish to deter substandard provider
performance and to resolve claims of provider malpractice. Under current
circumstances, however, the cost and availability of malpractice insurance and
the questionable performance of the adjudicatory system alone do not give the
federal government a clear warrant for interfering in state judicial processes
or in the definition of substantive tort rights.

B. The o sua b " v "

Although I do not believe that policy concerns, however warranted, about
the cost of medical liability insurance and the administration of the law of
medical malpractice provide an adequate basis for congressional preemption of
state authority, there is another feature of the tort liability system that has
a profound impact on the federal government and its ability to discharge ite
recognized responsibilities. The heading under which this issue is usually
discussed is "defensive medicine."® That rubric does not, however, fully
identify the source or the seriousness of the problem to which I wish to direct
the subcommittee's particular attention. The conventional reform agenda, being
focused only on the cost and availability of 1liability insurance and the
reliability of adjudicatory processes, does not even approach the core of the
problem as I see it. I believe that the federal government's responsibility for
reforming the law of medical malpractice lies here -- and only here.

In my view, Congress's recent interest in malpractice reform reflects an
emerging but still incomplete realization that malpractice law operates as a
cost-increasing regulatory program affecting all medical care in the United

'Thus, the federal government might conclude that the medical care it
finances directly through public programs such as Medicare and Medicaid should
be evaluated under more efficient, more reliable procedures or should be subject
to an entirely different regime of quality assurance. Congress miught therefore,
in the interest of efficiency and uniformity, mandate an alternative method of
dispute resolution for all claims brought by federal beneficiaries and might
impose some limitations on their substantive tort rights. See, e.g., S. 1232,
supra note 2; H.R. 4566, 10l1st Cong., 2d Sess. (1990) (introduced by
Representative Nancy Johnson). (Both bills would require alternative dispute
resolution in all cases involving Medicare beneficiaries.) Alternatively, it
might elect to save the high costs of fault finding and to ensure compensation
for more injuries by subjecting Medicare and Medicaid providers to some form of
no-fault liability; a current proposal to adopt a form of strict liability for
particular injuries is particularly attractive because it would maintain
incentives to prevent bad outcomes of medical treatment., See, e.g., Tancredi &
Bovbjerg, "Rethinking Responsibility for Patient Injury: Accelerated-Compensation
Events, A Malpractice and Quality Reform Ripe for a Test," 54 L. & Contemp.

Probs. 147 (Spring 1991).

8.pefensive” medical care is provided less for the patient's benefit than
to protect the physician from exposure to possible malpractice liability.
Unnecessary tests and treatments that are provided only to satisfy an
unreasonable standard of care that the physician imagines some future plaintiff's
lawyer might assert is widely believed to be a major contributor to high medical
costs. See generally Hershey, "The Defensive Practice of Medicine: Myth or
Reality?,"” 50 Milbank Memorial Fund Q. 69 (1972); Project, "The Medical
Malpractice Threat: A Study of Defensive Medicine," 1971 Duke L.J. 939-48. See
text at note 8 infra for a broader definition of "defensive medicine" that comes
closer to capturing the full significance of the cost-escalating pressures that
emanate from malpractice law and third-party financing.
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States, including not only care that the federal government finances directly but
also that which it subsidizes at considerable expense through the tax system.
Under tort law as we know it, the health care eysterr is driven to conform to
regulatory standards governing the utilization of services that are not
necessarily in the public interest. Although malpractice standards are generally
assumed to provide appropriate guides for medical practice under all
circumstances, they have been developed without input from the consuming public
by parties who are accountable to the public neither through the political
process nor in the competitive marketplace. Having been drawn from the industry
itself and particularly from the practicing medical profession, the malpractice
standard of care has never been subjected to the tests of cost-effectiveness that
public policy normally applies before embracing particular regulatory measures.
Because tort law drives the system to incur large and often questionable costs,
the standards it sets and threatens to enforce against all providers in the event
of a mishap should be subject to some public or private scrutiny and control.

The federal government is appropriately concerned with the possibility that
the standard of care enforced against health care providers by malpractice courts
causes inappropriate spending in public programs -- perhaps exceeding by far the
$7 billion annual cost of operating the malpractice system itself. It should
also be concerned that malpractice law, llike regulation in other settings,
effectively circumscribes consumer choice, forcing people to purchase Cadillac-
style medical care when they might rationally prefer lower-cost basic protection
under which the few increased risks they run are more than justified by the cash
savings they enjoy. Most serious of all, Congress should recognize that
malpractice law contributes to pricing millions of Americans out of the market
for private health insurance altogether. With providers bound by law to deliver
only high-cost, state-of-the-art services, American consumers have only two
essential options in the market fu: nealth coverage: Either they must purchase
some version of the mandatory Cadillac -- that is, an entitlement to first-class,
state-of-~the~art care, or else they must "go bare," without health insurance in
a potentially cruel world. Too many have had to make the latter choice,

I wish in these remarks to develop the hypothesis that the American health
care industry is overregulated by the judicial system, with grave consequences
for both the cost and accessibility of medical care, and to argue that only
Congress can effectuate the necessary deregulation of the standard of care.
Unlike the conventional agenda for malpractice reform, the reforms I propose go

to the heart of American health policy.

II. Malpractice Law _as a Form of Requlation of Medical Practice

With all the attention paid to the law of medical malpractice in recent
years, it is surprising that it is so rarely characterized or analyzed as a
system of command-and~control regulation. Although tort law operates only after
an injury has occurred, its prospective, regulatory character is apparent in its
application of prescriptive standards to determine provider fault as a
prerequisite of liability. Like conventional regulation, malpractice law has
sanctions that effectively compel observance of its requirements. Even though
malpractice insurance relieves physicians of the direct financial cost of
injuries caused by their negligence, malpractice suits are costly to defendants
in other ways.® To avoid entanglement with the legal system, most physicians

Although malpractice insurance is usually not experience-rated, physicians
with multiple claims may anticipate difficulty in retaining coverage as well as
adverse consequences in their dealings with hospitals, other physicians, and
regulatory authorities. Malpractice suits are highly streesful and distracting
to physician defendants and expose them to harmful publicity. An additional
sanction for malpractice was added by the Health Care Quality Improvement Act of
1986, which requires that all payments made in settlement of malpractice claims
be reported to a federally maintained dats bank. 42 U.S.C. §11131 (1988); 45
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strive to conform their behavior to what they perceive to be the law's
expectations. 1Indeed, they typically give the law a very wide berth, erring
consistently on the side of overspending. Although only excesses beyond the
law's actual requirements are typically labeled "defensive medicine, " waste may
alsoc be built into the the law's regulatory requirements themselves. In
compelling an excessive commitment of societal resources to the regulated
activity, malpractice law reveals a defect commonly found in command-and-control

regulation.

Because the prospect of baing sued for substandard performance is intended
to, and apparently does, influence physician performance, malpractice law is
similar in its impact to prescriptive regulation.! Even though most analysts
treat malpractice law on its own terms as a matter of individual rights, it is
more helpful for policy purposes to analyze it as essentially a regulatory
program. The federal government has a particularly strong interest in
recognizing the pervasive cost~increasing effect of malpractice law-cum-

regulation.

A. The Deficiencies of Requlatory Standards Drawn from Customary Medical
Practice

The substantive standards that the tort system currently employs in
regulating medical practice are drawn, ostensibly at least, from phsycians'
"customary practice."” The law's reliance on medical custom, local or national,
as its source of substantive standards is, however, difficult to justify as a
matter of public policy. First, it assumes that physicians, left to their ‘own
devices, generally practice in ways that are socially correct. Yet health
services research has disclosed that medical practice, instead of reliably
gravitating toward uniform methods reflecting deep scientific understanding and
careful weighing of all options, varies inexplicably not only between geographic
areas but even within the same community.!! This heterogeneity of medical
practice gives expert witnesses in malpractice cases great freedom in opining on
the standard of care. Any questionable performance by juries in assigning fault
in malpractice cases must be attributed in part to the law's raeliance on a source
of standards that is incapable of producing anything precise and predictable

enough to be worthy of the name.

Even when medical custom yields relatively clear standards for regulating
medical practice, their substantive validity may still be open to serious
question on scientific or economic grounds. The weak scientific underpinnings

C.F.R. §60,7 (1990). Such black marks will presumably affect physicians' future
prospects adversely.

Ppor an inconclusive discussion of the question of the impact of liability
risks on physician behavior, see Harvard Medical Practice Study, supra note 6,
ch. 9. "Physicians of a given specialty with a higher perceived risk of being
sued were more likely to order more tests and procedures than their colleagues
with a lower perceived risk." Id. at 29-30. The phenomenon of "defensive
medicine," while difficult to measure, suggests that the law does indeed
influence physician conduct, though poseibly in some inappropriate ways.

lphe work of John Wennberg, M.D., revealing the variability of medical
practice is now well known. See, e.g., Wennberg, "Dealing with Medical Practice
Variations: A Proposal for Action," Health Affs., Summer 1984, at 6, 7; Wennberg
& Gittelsohn, "Small Area Variations in Health Care Delivery,"” 182 sci. 1102
See also Chassin et al., "variations in the Use of Medical and Surgical

(1983).
Services by the Medicare Population,™ 314 New Eng. J. Med. 285, 286-87 (1986);
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of much conventional medical practice have been widely noted. ? In addition,
medical custom is a poor guide to what is economically justified.!® customary
medical practices have evolved in the United States under systems of paying for
medical care that create economic incentives for both physicians and patients to
overutilize services, spending more on marginal benefits than they are in any
sense worth, For the tort system to enforce rigid adherence to practice norms
arising spontanecusly under an incentive system fraught with "moral hazard" is
thus to convert an inefficiency that may be acceptable as a necessary cost of
financial protection into a mandatory burden on society. A proper definjition
of "defensive medicine"!® would include not only wasteful efforts by phyeicians
to make themselves look good before a jury but also conscientious efforts to
follow practices of the profeasional community that have become customary despite
their inappropriateness in terms of benefit/cost ratios.

Although cost considerations have intruded more and more into medical
decision making in recent years (through managed-care initiatives, for example),
it is doubtful that the health care system has learned how to balance benefits
against costs in any coherent way. Indeed, malpractice fears are regularly cited
as a reason why physicians cannot be more cooperative in cost-containment
efforts. In theory, of course, the legal system should be able to detect shifts
toward more economical practices and to excuse physicians who follow such shifts.
Even in theory, however, tort law allows departures from dominant practice only
after the new practices have come to be followed by a so-called "respectable

12see, e.g., Eddy & Billings, "The Quality of Medical Evidence:
Implications for Quality of Care," He 8., Spring 1988, at 19, 20 ("for at
least some important practices, the existing evidence is of such poor quality
that it is virtually impossible to determine even what effect the practice has
on patients, much less whether that effect is preferable to the outcomes that
would have occurred with other options"); Eddy, "Clinical Policies and the

Quality of Clinical Practice," 307 New Eng. J. Med. 343 (1982) ("there is reason
to believe that there are flaws in the procese by which the profession generates

clinical policies”).

13In tort actions in nonprofessional fields, courte generally treat the
custom of a trade with respect to safety measures as relevant (though not
conclusive) evidence of appropriate care, partly because such evidence suggests
what precautions have generally been found to be worth their cost. See W. Landes

& R. Posner, The Economic Structure of Tort Law 131-39 (1987); Bovbjerg, "The
i " 1975 puke

Medical Malpractice Standard of Care: HMOs and Customary Practice,
L.J. 1375, 1384-1407. Because of the way medical care has long been financed,

there is no comparable basis for assurance that what one sees in practice is
efficient or socially appropriate.

Moral hazard arises whenever one person (e.g., a doctor or a patient) is
in a position to spend or risk resources belonging to another (e.qg., a health

insurer). See P. Joskow, e R
As Joskow explains, inetficiency attributable to moral

Regulation 22~-24 (1981).

hazard may be an acceptable cost of financial protection against unpredictable
medical needs as long as payers have taken all cost-effective steps to minimize
that cost. Ironically, however, once an inefficient standard of care has become
entrenched through the influence of moral hazard, malpractice law requires
providers to spend whatever it calls for. See Bovbjerg, supra note 13, at 1392~
97. Likewise, payers will find themselves legally bound, under contracts that
explicitly or implicitly incorporate professional norms by reference, to continue
paying for care that would not be ordered if costs were faced.

1’see note 8 supra.
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minority" of physicians.!® Thus, in theory as well as practice, the legal
system continues to expose innovators to serious liability risks. In addition,
without clear standards, juries often remain free as a practical matter to find
liability solely on the basis that more could have been done for the individual

patient.

In general, the idea of drawing regulatory standards from prevailing
practice would seem distinctly ill-suited for an industry that ie heavily
impacted- by insurance-induced moral hazard and gravely in need of fundamental

changes in practice styles.

an _rré g _Gu
Iort System?

To some extent, the poor quality of regulation imposed by malpractice
courts on health care providers has been identified and responded to in the
emerging movement to develop "practice guidelines."!}’ Practice guidelines are
systematic, scientifically derived statements of appropriate measures to be taken
by physicians in the diagnosis and treatment of disease. They are currently
being developed in the private sector, aided in some measure by federally
sponsored outcomes and effectiveness research and overseen to a limited extent
by the federal Agency for Health Care Policy and Research.

Practice guidelines are widely viewed as a potential panacea for many of
the health care industry's most pressing problems. In particular, they are being
viewed hopefully as a way to apeliorate problems associated with medical
malpractice. The quality of claims resolution by the legal system should
certainly improve as a result of both the greater clarity of guidelines in
comparison to the vagueness of current legal standards and their probable
substantive superiority. 1In addition, the cost of defensive medicine will be
reduced if physicians are better able, with practice guidelines, to estimate the
limits of their legal duties. There is thus some reason to believe that practice
guidelines can eventually improve the tort system's regulatory performance, if
that is how society chooses to use them.

It remains to be seen, however, how often practice guidelines will be clear
and specific enough to establish a standard of care usable by juries in
malpractice cases and by physicians in making clinical decisions that will stand
up in court. Even if a court admitted a particular set of guidelines as evidence
of the applicable standard of care, the guidelines might not be conclusive. A
plaintiff's or defendant's counterevidence to the effect that actual practice in
the physician community differed from some specific guideline norm would
presumably also be admissible. Moreover, if the guidelines left significant room
for alternative practices or allowed variation within a range -- as

'ésee, e.g., Chumbler v. McClure, 505 F.2d 489, 492 (6th Cir. 1974): "The
test for malpractice and for community standards is not to be determined solely
by a plebiscite. Where two or more schools of thought exist among competent
members of the medical profession concerning proper medicial treatment for a
given ailment, each of which is supported by responsible medical authority, it
is not malpractice to be among the minority in a given city."” See also Bovbjerg,

supra note 13, at 1408-14.

7see generally Institute of Medicine, 3 Guideljines:

Clinical Practice Guidelines:
W (1990); Physican Payment Review Commission, Apnnual

e - , &t 219-36 (recommending federal support for

effectiveness research and development of practice guidelines); Ravighurst, gupra
note 1; Havighurst, "Practice Guidelines for Medical Care: The Policy Rationale,”
34 Sst. Louis U.L.J. 777 (1990) (discussing movement and federal guidelines

program).
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professionally developed guidelines in particular will often do'® --, a
plaintiff might attempt to litigate which practices, within the permissible
range, were customary in fact. For example, if availability of financing induced
physicians generally to practice at the "top” end of the specified range, the
guidelines might provide no certain defense for care that met only the minimum
standard. Or specialists might be held to the higher standard as a matter of
course. On the other hand, a physician who met only the minimum standard but
could demonstrate that it enjoyed some acceptance might be exonerated under the
rule recognizing custom among a "respectable minority." The same exception might
even be invoked in defense of conduct falling outside the guidelines altogether.
For these reasons, it seems clear that, at least as long as courts follow the
narrow logic of the customary-practice rule, guidelines will not eliminate as
much uncertainty, or save as much in litigation expense, as they would if the
guidelines were more precise and embodied in a statute or binding regulation.

Practice guidelines may fail to provide as much malpractice protection to
physicians as is hoped. One possible outcome is that juries will treat almost
any injury-causing violation of a guideline as negligence per se even if it is
not regarded as such in law. Moreover, the situation might not be symmetrical,
8o that compliance with a guideline might not be as likely to insulate a
physician from liability. For example, a plaintiff might be entitled to have his
case submitted to a jury if he could offer credible evidence that, even though
the applicable guideline was complied with, it was too general to define
appropriate care in the particular case. He might also assert that custom
required doing more than the minimum required by the guideline or that the
guideline minimum was itself a negligent standard.!” Because juries may be
swayed by sympathy for the plaintiff or by distrust of physicians and their
possibly self-serving standards, a finding of liability might result even if the
physician acted in reasonable reliance on the guideline. Even if legislation
expressly exonerated physicians complying with applicable guidelines, the
situation might not improve materially, because a plaintiff could frequently
allege that a guideline was inapplicable to the particular case because of some
circumstance not contemplated by the guideline makers.?’ Under these

Bprofession-sponsored gquidelines will usually focus primarily on
establishing floors (below which care may be deemed inadequate or incompetent)
and ceilings (above which care may be deemed unnecessary and unreimbursable).
The range between these boundaries -~ or "parameters,” as the AMA calls them --
will tend to be fairly wide except where the scientific evidence supporting a
particular course is very clear. Not only would a professional organization be
reluctant to rule out any practice supported by an appreciable number of its
members, but one of its prime goals would be to protect the clinical freedom of
practitioners. Although professionally promulgated boundaries of acceptable
practice would be of some help in detecting overuse, underservice, and
professional negligence, such guidelines would usually be more permissive than
guidelines developed with input from consumer interests concerned only about

raising gquality and containing costs.

1%cf, Helling v. Carey, 519 P.2d 981 (Wash. 1974) (finding prevailing
customary standard negligent).

20pecent legislation in Maine, 1990 Maine Pub. Laws ch. 931 (Apr. 24, 1990),
attempts to maximize the protective benefits of guidelines while eliminating the
mandate to conform by providing that the guidelines are inadmissible to establish
negligence; "only the physician or the physician's employer may introduce into
evidence as an affirmative defense the existence of the practice parameters and
risk management protocols . . . ." Earlier federal legislation that was designed
to accomplish a similar purpose failed to give phyeicians any meaningful
protection, perhaps because it provided immunity only if the physician "exercised
due care in all professional conduct” related to such actions. 42 U.S.C. §1320c-
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circumstances, it is not clear that "defensive medicine® will be obviated by
practice guidelines. Practitioners may not find enough comfort in them to
economize even when the guidelines suggest that it ie responsible to do so.

Another question.concerning practice guidelines as standards for regulating
the health care system is whether and how they will allow cost considerations to
be taken into account in treating patients. Just as customary practice standards
rarely reflect anyone's careful comparison of benefits and costs, professional
organizations engaged in setting explicit practice standards have no reason to
give cost considerations appreciable weight. Indeed, physicians regularly assert
ethical reasons for not taking costs into account in either treatment decisions
or standard setting. Instead of addressing difficult trade-offs between marginal
quality and marginal cost, most guideline developers will focus their attention
exclusively on medical issues, pretending that economic trade-offs either do not
exist or are someone else's responsibility. There is a real danger, therefore,
that practice guidelines developed by professional organizations will further
standardize medical care just at a time when greater flexibility and contractual
freedom are necessary to permit responsible economizing. Perhaps the most that
can be hoped for is that the profession's guidelines will not actively foreclose
responsible economizing measures that physicians and health plans might take

independently.
Because of uncertainties about how practice guidelines will be employed in
courtrooms, it cannot be concluded that they will rectify all the regulatory

deficiencies of the law of medical malpractice. A more serious question,
however, is whether improved regulation is what consumers most need. I now turn

to a possible deregulation agenda. !

III.

Although most observers view practice guidelines as a way of improving the
tort systein as a regulatory program, the real problem, in my view, is that
medical practice is gverregulated, not just badly regulated, by tort law. Thus,
I would take issue with the view that the tort system's only need is a better
universal benchmark for evaluating a physician's actions than customary medical
practice, the law's current source of standards. In my view, if the development
of practice guidelines were fostered with a deregulatory, decentralizing
objective in mind, the health care system in general and malpractice law in
particular could move out of their traditional command-and-control mode and allow
consumer choice an ex?anded role in bringing about badly needed new initiatives
in cost containment.?! Specifically, I envision private contracts in which
consumers, a payer, and participating providers agree on selected practice
guidelines as specifying their respective rights and obligations. Public
programs, too, could incorporate selected guidelines as a way of putting limited

resources to their best uses.

A strategy of letting consumers, acting through their employers and other
agents, choose the utilization standards that would govern ftheir personal care
would have been highly impractical in the past. The practice guidelines
movement, however, opens up possibilities for making and specifying choices that
did not previously exist. In time, consumers and their agents may have available

6(c) (1983). Whether because of this clause or because "peer review
organizations" (PROs) did not develop norms as precise and prescriptive as
practice guidelines are expected to be, this immunity provision has been
essentially inoperative. (No cases are cited in the annotation in 42 U.S.C.A.
§1320c~6 (1983 & Supp.), and no cases were found in a WestLaw computer search.)

2l7his thesis is developed more fully in my articles cited in notes 1 & 17
supra.
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to them a varlety of practice guidelines reflecting different readings of the
scientific evidence and different conclusions on many of the quality/cost trade-
offs that health care presents. By incorporating selected guidelines in
contracts, they could specify, as they never could before, just what health
services they do and do not wish to purchase from providers on a prepaid basis.
To the extent that the current regulatory character of malpractice law is
attributable to the practical difficulty of adopting any alternative to
professional norms and standards of care, the practice guidelines movement could
eventually supply the new tools that are necessary to effectuate the deregulation
of medical practice and the re~enfranchisement of the health care consumer. The
first prerequisite for a successful deregulation strategy is thus the development
of a variety of reliable, pluralistic guidelines that reflect independent
judgments on the many issues relevant to sound consumer choices. -

Another vital ingredient of a successful deregulation strategy is a legal
system that, instead of automatically defining the obligations of health
professionals in universal terms, contemplates that the physician's duty in a
given malpractice case might be found in the contract between the physician and
the patient.?? Of course, if the physician/patient contract was not specific
as to the physician's duties, then the norms and standards of the profession as
a whole should be read into the agreement by implication -- just as under current
law., But if the parties can fairly be said to have chosen a different regime of
responsibilities and rights, courts should then foreswear their customary
regulatory stance and allow the parties' choices to control. In my view, courts
could be persuaded to accept private choices if they were made responsibly and
clearly reflected conscientious efforts to purchase health care wisely with
appropriate regard for the limits of the resources available.

A fipal question, obviously, is what role the federal government could play
in bringing about a decentralization of decision making on crucial standard-of-
care issues, First, it is vital that the practice guidelines movement be
encouraged to develop along pluralistic lines. Federal funding should therefore
be used, not to develop a single set of guidelines for each area of medicine, but
to foster the development of competing guidelines., In addition, the guidelines
program in the AHCPR should be expanded and directed to function not as the final
arbiter of medical practice but as a certifier of practice guidelines that meet
minimum standards for scientific reliability, objectivity, and disclosure of the
basis of the choices made. Certified guidelines would recommend themselves not
only to consumers and their agents but also to courts, which must be persuaded
that a contract they are asked to enforce according to its terms was reasonable
and in the consumer's own initial interest and was not an attempt by a payer to

shortchange plan subscribers.?’

With respect to malpractice reform, I would like to call the subcommittee's
attention to S. 1232, Senator Domenici's "Medical Injury Compensation Fairness
Act of 1991."%* That bill is virtually unique in addressing the vagueness and
inefficiency of the legal standard of care traditionally employed in judging
negligence in malpractice suits. Instead of mandating a particular change in the
legal standards currently appearing in state law, however, the bill contemplates
and expressly invites privately negotiated variations in the asubstantive
standards by which malpractice liability is determined. Indeed, it specifically

22 The terms of this contract might be found in the arrangement between the
patient and an organized health plan with which the physician is affiliated in

some capacity.

PFor a full discuseion of how the federal guidelines program could assist
in deregulating the standard of care, see Havighurst, supra note 17.

2‘For a fuller discussion, see Havighurst & Metzloff, supra note 2.
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anticipates that federally certified practice guidelines might be adopted in
private health plans and serve as the standards applicable in future malpractice
actions. By indicating the receptivity of the federal government to alternative
standards that might be independently specified either for federal health care
programs or in private contracts between consumére and health care providers, the
bill should cause courts to go along with the nlternative liability rules so
specified. Even though the purpose of S. 1232 is to effectuate quite radical
changes in a dysfunctional legal syetem, its wmethod is not to legislate all such
changes but to establish a new framowork within which baoth procedural and
substantive rights could evolve through the efforts and interaction of the

parties affocted.

I view 8. 1232 as a highly constructive effort to find solutions to some
serious problems in American health care. 1Its most original and significant
feature is the considerable room it leaves for parties to public and private
health plans to introduce reforms of their own design, thus altering by private
contract procedural and substantive rights that have heretofore been generally
prescribed by the legal system alone. This move to endow the private sector with
the freedom to create new procedures and different legal relationships represents
a significant challenge to the paradigm that has previously dominated decision
making on medical care issues in the United States, generally curtailing the role
of consumer choice.?> The explicit recognition and exploitation of the
contractual character of health care in Sanator Domenici's bill is notable. 1In
my view, the idea of expanding the effective realm of private choice might be
usefully incorporated in any federal proposal that seeks more general reform of

American health care.

25see generally Havighurst, "The Professional Paradigm of Medical Care:
Obstacle to Decentralization," 30 Jurimetrice J 415 (1990).



148

PREPARED STATEMENT OF ROBERT E. MCAFEE

Mr. Chairman and Members of the Subcommittee: My name is Robert E. McAfee,
MD. I am a practicing general surgeon in Portland, Maine and Vice Chairman of
the Board of Trustees of the American Medical Association (AMA). Accompanying
me are Hilary E. Lewis, JD, of the AMA’s Group on Legislative Activities, Martin J.
Hatlie, JD, of the AMA’s Office of the General Counsel, and Gordon Smith, JD,
General Counsel, of the Maine Medical Association. On behalf of both the Maine
Medical Association and the AMA, I am pleased to have this opportunity to testify
regarding the very serious problems that stem from our litigious society.

The current tort system as it exists in most jurisdictions does not accomplish
either of the goals of dispute resolution—compensation for those injured due to neg-
ligence and deterrence of such negligence. The system is fraught with inequities. In
fact, medical liability litigation, accurately dubbed ‘“high stakes” litigation by the
RAND Corporation, has created numerous problems for this country’s health care
system—all to the detriment of patients, physicians, health care providers, society
and the federal government (the largest single payor for health care in this coun-

try).
DEFINING THE PROBLEM

For many years, this country has grappled with the growing inability of the tort
system tc resolve medical liability claims in a timely and effective manner. The
debate has intensified during the past two decades as medical liability problems
have reached crisis levels in many states, and as society has shouldered the “side
effects’ of the crises.

In the 1990s, the issue of medical liability remains heated, and we are at a point
where action is needed. Studies conducted by the Harvard School of Public Health,
the Bush Administration’s Council on Competitiveness, President Reagan’s Tort
Policy Working Group, the General Accounting Office (GAQ), and the Department
of Health and Human Services Task Force on Medical Malpractice and Insurance,
just to name a few, concur with the following consensus: the current tort system,
without substantial modification or reform, is unable to resolve medical liability
claims effectively and efficiently.!

It also is important to note what the problem is not—medical negligence is not
solely the fault of “bad” or “incompetent” doctors. Rather, studies have shown that
all doctors, even the best doctors, can and do make mistakes. We submit that avoid-
able mistakes are never acceptable. The medical community—and the medical li-
ability insurance community—is committed to continuing efforts to reduce the inci-
dence of injury even further. Our efforts alone, however, are not enough to remedy
the many harms that the current tort system perpetuates.

Maine Medical Society Liability Demonstration Project—A unique and innovative
local response to the liability crisis is best demenstrated by the Maine Medical Asso-
ciation’s medical liability demonstration project. Based on considerable problems
that were identified in Maine, an unusual coalition was formed to develop construc-
tive responses to a liability problem that had reached the crisis stage.

Legislation in Maine was enacted in 1990 that creates an atmosphere where prac-
tice parameters and risk management protocols will be developed in four specialty
areas: emergency medicine, anesthesia, radiology and obstetrics and gynecology.
Under this law, physicians electing to participate in the demonstration project will
be able to use compliance with the standards as an affirmative defense in any medi-
cal liability suit brought against them during the five years of the demonstration
project. By tracking liability claims for five years and by comparing data from this
period with the previous five year period, determinations will be made on the effica-
cy of using parameters and risk protocols as an affirmative defense. As of January
1992, the right to utilize the affirmative defense will become effective, and liability
claims will be tracked until the end of 1996. (See Appendix A for a description of

this program.)

! These studies also reached agreement that the reform model adopted in California most ef-
fectively discourages frivolous claims, promotes settlement of valid claims and expedites claims
resolution. These reforms include:

(1) limitations of $250,000 on recovery of noneconomic damages;

(2) mandatory offset of collateral sources of plaintiff compensation;

(3) decreasing sliding scale regulation of attorney contingency fees; and
(4) periodic payment for future award of damages.
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PATIENTS ARE HARMED

The AMA strongly believes that patients who have been injured due to negligence
should be fairly compensated, and that our dispute resolution mechanisms should
promote this goal. Unfortunately, the current tort system has failed the patient pop-

ulation.

A February 1990 study by the Harvard School of Public Health of hospital
admissions in 1984 shows that of the 1% of patients whose medical records indi-
cated some negligent treatment, only 12.5% filed liability claims. significantly,
only half of those patients—6.25%—received compensation from the tort liabil-
ity system.

Other data show that even when patients pursue compensation, other parties
to the system reap disproportionate benefits. Attorneys fees and expenses (both
plaintiff and defendant) account for 38% of total monies spent on resolving
medical liability claims. (See Appendix B.)

Ironically, while our system ostensibly is designed to compensate the injured,
the RAND Corporation estimates that only 43 cents of every dollar spent in
medical liability litigation reaches injured patients.

In addition, patients typically wait much too long for resolution of their
claims—six to ten years in most urban areas. The time and cost commitment
involved in pursuing litigation denies injured patients meaningful access to the
legal system by discouraging attorneys from accepting cases where damages are
not expected to be very high.

PHYSICIANS ARE HARMED

Medical liability awards soared by more than 1000% from 1960 to 1984. A study
reported in 1988 showed that the average doctor has a 37% chance of being sued for
professional liability in his or her lifetime. This increases to 52 percent for a sur-
geon and 78 percent tor an obstetrician.

Perhaps the most compelling evidence of the current system’s failure is the fact
that a physician’s chance of being sued for medical liability bears little relation to
whether he or she has been negligent. The Harvard data show that 80% of the
claims for medical negligence filed in New York did not correspond with a negligent
adverse event. stated differently, of those plaintiffs who sued their doctors, only
20% had cases based on evidence of a negligent adverse event. These findings rein-
force the GAQO’s estimate that nearly 60% of all claims filed against physicians are
dismissed without a verdict, settlement or any payment of compensation in the
plaintiff's favor (1987 GAO Report “Medical Malpractice, Characteristics of Claims
Closed in 1984”). The message implicit in these facts and figures is that the current
tort system as it functions in most states is not effectively resolving medical liability

claims or deterring medical negligence.
SOCIETY IS HARMED

Costs—Although patients, physicians, and health care providers are most directly
harmed by the present liability system, society as a whole also is harmed. The spi-
raling costs generated by our nation’s dysfunctional liability system are borne by
everyone. One component of the cost issue is the exorbitant amount attributable to
physicians’ (and other providers’) professional liability premiums, which have been
a primary factor contributing to recent years’ growth in patients’ medical and
health care bills. In the 1980s, professional liability premiums were by far the fast-
est growing component of physicians' practice costs, increasing at an annual aver-
age rate of 15.1% between 1982 and 1989. (see Appendix C.) Average premiums paid
by self-employed physicians tripled in the 1980s. The cost is especially heavy for
scl)lme high-risk specialists whose premiums have reached as much as $200,000 annu-
ally.
Yet another aspect of the liability cost factor is the cost attributable to the prac-
tice referred to as “defensive medicine.” Aptly named, defensive medicine is a phe-
nomenon whereby physicians, faced with a 38% chance of being sued regardless of
the quality of care they provide, defend against future liability claims by providing
services in cases where that care might not have been provided absent the fear of
litigation. A study published in Medical Economics found that, as a result of this
practice, 70% of physicians order more consultations, 66% order more diagnostic
tests, 54% order more follow-up visits and 28% perform procedures they ordinarily
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would have delegated to other medical personnel. The AMA estimates that this
practice added an additional $15.1 billion to the cost of health care in 1989.2

Medical Innovation—Another societal harm that results from the present system
is that the threat of liability inhibits medical innovation and deprives health care
professionals of certain pharmaceuticals and medical devices needed to optimally
treat patients. Excessive litigation costs was the primary cause for the manufactur-
er of the morning sickness drug Bendectin to withdraw this product from the
market, even though to this day there is no credible scientific evidence linking it to
birth defects. There also is no substitute therapy for morning sickness that has been
developed—the litigation risk is just too high.

As President Bush noted last year at John Hopkins University, in a speech which
called for restoring “common sense fairness” to the medical liability system: “No
risk means no progress, and that’s not the American way.” Yet “no progress’ is pre-
cisely what this country risks if the present litigation system is allowed to continue
unfettered. We are also heartened by the Vice President’s attempts to engage the
American Bar Association in the liability reform debate.

Access to Health Care—Perhaps the most serious societal harm aused by the li-
ability system is reduced access to health care. Increasing premiums and the threat
of liability have caused physicians to abandon practices and certain services in vari-
ous areas of the country. This is not a phenomenon limited to rural areas. Last
month, Senator Riegle, while chairing a hearing on health system reform, indicated
that his family is unable to remain with the obstetrician of choice because that phy-
sician has given up obstetric practice. This did not happen to a citizen in a rural
community. It happened to a U.S. Senator in the District of Columbia.

Access by all Americans to health care has become a serious national priority
that appropriately is receiving unprecedented interest and support. Almost daily,
headlines reflect the progress of the many commissions and advisory groups that
are studying the access problem and proposing solutions, including Secretary Sulli-
van's Internal Health and Human Services Task Force, the U.S. Bipartisan Commis-
sion on Comprehensive Health and the Social Security Advisory Commission. Access
to health care also occupies the forefront of our concerns at the AMA as we proceed
with our pioneering Health Access Americu reform plan, our proposal to ensure uni-
versal access to and affordability of high quality health care. (See Appendix D.)

The flurry of current legislative initiatives on the subject of health system reform,
both at the federal and state level, underscores the need for resolution of this issue.
However, health care reform cannot be successfully achieved unless the irrational-
(iity ang the hemorrhaging costs of the current medical liability system also are ad-

ressed.

The AMA urges this Committee to recognize that the current professional liability
system significantly and directly impairs access to health care. Until the negative
aspects of the liability environment are alleviated, the access issue never will be

fully resolved. :
THE FEDERAL RESPONSE

The medical community is actively carrying out its responsibility to work toward
a solution to the medical professional liability disaster. We hope that the other par-
ticipants in the system will heed the call to participate in this effort. We believe,
however, that a contributor to any viable solution must be the federal government.

Many states have been unable to effect reforms that can withstand state constitu-
tional challenges. It should be noted, however, that the basic reform models con-
tained in the various medical liability bills introduced in the 102nd Congress have
withstood federal constitutional challenges under the Equal Protection, Due Process,
and Right to Jury Trial Clauses of the U.S. Constitution.

The litany of problems with the current tort system does not necessarily mean
that the system must be abandoned. We believe that a fault-based system that
lowers the barriers to legitimate claims and reduces transaction costs can meet the
needs of society. Reforms such as those adopted in the states of California and Indi-
ana tell us that the current system is a good candidate for reform, and that reform
can produce dramatic effects by promoting’ settlement of valid claims, discouraging
frivolous litigation and reducing the time required for claims resolution.

Federal Preemptive Tort Reform—The federal legislative initiatives which have
been introduced on the subject of medical liability reform in 1991 offer many con-

2 Like other defensive measures, all defensive medicine cannot be characterized necessarily as
overuse, but can reflect necessary improvements in patient care.
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structive solutions to some of the most perplexing and serious issues in the medical
liability arena.

The AMA applauds provisions in the bill sponsored by Senator Hatch, S. 489,
“Ensuring Access Through Medical Liability Reform Act of 1991,” which would
create incentives for the states to enact tort reforms that: (i) impose a cap on
noneconomic damages of $250,000; (ii) require mandatory periodic payments of
damage awards in excess of $100,000; (iii) allow offsets from damage awards for
payments made through collateral sources; (iv) create a decreasing sliding scale
regulation of attorney contingency fees; (v) prescribe a reasonable statute of
limitations, especially as applied to the claims of minors; and (vi) provide for
expedited settlement procedures.

A number of other bills also call for similar reforms, including the Bush Ad-
ministration proposal, S. 1123, the “Health Care Liability and Quality of Care
Improvement Act of 1991, and the recently introduced ‘“Health Care Injury
Compensation and Quality Improvement Act” sponsored by Senator Duren-
berger and Senator Danforth. The comprehensive approach taken in the latter
bill to address liability concerns associated with manufacture of drugs and med-
ical devices represents another constructive step in addressing these issues. The
AMA supports these various innovative efforts to make the issue of medical li-
ability reform a matter of national priority by the Congress.

Alternative Dispute Resolution Systems—The AMA believes that a fault-based ad-
ministrative system, such as the one designed by the AMA/Specialty Society Medi-
cal Liability Project (AMA/SSMLP), may provide a forum and process for dispute
resolution that is more fair to both claimants and defendants, more cost-effective,
and more systematic in deterring medical negligence and promoting patient safety
than the present system. We are pleased to note that an intensive analysis of the
AMA/SSMLP model recently completed by the Georgetown University Centers for
Medicine and Law corroborates these expectations. (See Appendix E). We applaud
the fact that experimentation with alternative dispute resolution occupies a major
role in the various federal proposals advanced to date. The bill sponsored by Senator
Domenici, S. 1232, “Medical Injury Compensation Fairness Act of 1991,” to remove
most medical liability claims from the traditional tort system, represents a construc-
tive approach that should be explored and studied on a limited basis.

Funding—While the pending liability proposals offer many creative solutions to
the complex issues addressed, the funding mechanisms in the current measures in-
troduced have raised a number of concerns. For example, S. 489 would appropriate
$279 million over a 3-year period with each state receiving a $5 million share. Its
companion bill, H.R. 1004, would allocate $280 million to states, based on their pop-
ulation. The “Health Care Injury Compensation and Quality Improvement Act”
would provide a .04 percent Medicaid bonus per calendar quarter to states with eli-
gible ADR systems. S. 1123 would create a bonus pool available only to those states
that enact the required medical liability reforms.

The AMA stands opposed to any funding mechanism based on population as it
would severely disadvantage smaller states which have demonstrated a readiness to
pursue experiments in ADR. Similarly, the modest Medicaid bonus of .04 percent
also would fail to provide a sufficient incentive for smaller states to pursue experi-
ments in dispute resolution. The AMA also opposes the withholding of Medicare/
Medicaid funds to penalize states that fail to enact tort reform as constituting a
severe disincentive to constructive liability reform.

Patient Safety/Risk Management—Provisions in the current federal legislative
initiatives to enhance patient safety would serve as a valuable adjunct to the other
reforms proposed. The AMA supports the dedication of health care professional li-
censing fees to increase the effectiveness of state medical disciplinary boards. We
also support the ability of states to enter into contracts with local professional soci-
eties to investigate consumer complaints. Absent the threat of antitrust exposure
and protected by a grant of sovereign immunity, peer review activities will be
heightened.

Efforts to involve liability insurers, hospitals, medical societies and states in risk
management programs may serve to further enhance patient safety. The AMA be-
lieves that any risk management activity must be carefully undertaken so that the
physician’s responsibility to provide quality patient care remains paramount. Physi-
cians must be actively involved in developing and participating in risk management
activities in order to achieve the goal for which they are created—the provision of
3uality patient care. The medical profession remains committed to reduce the inci-

ence of patient injury. In this context, we support required risk management train-
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ing for health professionals and are taking aggressive endeavors to restrict the abili-
ty of unethical physicians to practice medicine.

Agenda for Civil Justice Reform in America—The August 1991 Report from the
President’s Council on Competitiveness, “Agenda for Civil Justice Reform in Amer-
ica,” contains a number of recommendations which the AMA endorses. In articulat-
ing the need for procedural reform in the courts, the Report focuses on the $300
billion indirect costs of the civil justice system and $80 billion in direct litigation
expenses, as well as the protracted nature of the legal process. It also recognizes an
appropriate role for alternative dispute resolution systems in addressing the prob-
lems of costs and delay. The AMA/Specialty Society dispute resolution proposal
evolved from similar concerns relating to the time and expense of litigation.

THE MEDICAL COMMUNITY’S RESPONSE

Mr. Chairman, all parties—patients, lawyers, physicians and insurers—must be
willing to make compromises to craft an effective solution to the professional liabil-
ity problem. We agree that the responsibility is a shared one, and acknowledge that
it is the provider community’'s particular responsibility to do whatever it can to
minimize the incidence of avoidable patient injury. (See Appendix F.)

Providing medical care today involves a complex system of persons and technolo-
gy, each individual and component of which is necessary to bring about the safe and
effective delivery of care to the patient. All of our activities aim at the common goal
of preventing patient injury. All call upon us to examine what we do or fail to do,
and tl:()lw we do it. When problems are detected, solutions are developed and imple-
mented.

We strongly believe that the patient safety movement currently being implement-
ed by the medical community is the optimal source of information and education for
providers on injury prevention issues. These activities are data-based, innovative
and amenable to modification as new problems arise. To best prevent errors, we
must study the facts of loss situations, identify high-risk circumstances and educate
physicians in a focused manner on how to avoid them.

CONCLUSION

Mr. Chairman, the problems associated with excessive litigation are not new to
the medical profession. The medical liability bills being considered today, the recom-
mendations of the President’s Council on Competitiveness, the Harvard Medical
Practice study and virtually every other study that has been completed all validate
fv‘vha(; physicians have been saying for 15 years—the system is broken. It needs to be
ixed.

It needs to be fixed to mect the needs of the injured patients who need to be fairly
compensated, the physicians who are willing to assume their fair share of the
burden from negligent practice, and society, which needs to reduce transaction
costs, eliminate windfali judgments and assure that physicians can still offer medi-
cally necessary services in an atmosphere of fairness to all parties.

The Maine Medical Association and the AMA appreciate the opportunity to
appear before this Committee. At this time, we will be pleased to respond to ques-

tioning.

APPENDIX A—MAINE'S L1aBILITY DEMONSTRATION PROJECT—RELATING LiABILITY TO
PrAcTICE PARAMETERS

[By Gordon H. Smith, Counsel, Maine Medical Association]

On April 24, 1990, Maine Governor John R. McKernon, Jr. signed into law Public
Law 1990, Chapter 931, the Maine Medical Association’s medical liability legislation
which includes a 5-year medical liability demonstration project. The purpose of this
article is to set fortf; the history, purpose and scope of the project. The Association’s
medical liability legislation included collateral source reform, the creation of a
Rural Medical Access Program subsidizing obstetrical rates in underserved areas
and the 5-year medical liability demonstration project. The project grew out of dis-
cussions within the so-called Healthcare Roundtable which is made up of the Maine
Chamber of Commerce and Industry, Blue Cross-Blue Shield of Maine, the Maine
Hospital Association, the Maine Medical Association, the Maine Ambulatory Care
Coalition (representing rural health centers) and the Maine State Employees Asso-
ciation (the public employee union in the State). These parties were brought togeth-
er in 1988 in response to the alarming increase in the cost of health insurance. The
group has met on a regular basis and has initiated legislation and other projects
aimed at reducing the cost of health insurance.
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In the meetings of the Healthcare Roundtable, the practice of defensive medicine
was identified as one of the factors leading to increased health care costs. Although
the amount of defensive medicine is difficult to quantify, all participants believed
that because of an unfavorable liability climate, physicians were ordering more tests
and procedures in order to ‘“cover all the bases” and protect against claims and
permit better defense of liability claims that were filed. The American Medical As-
sociation has previously estimated the cost of defensive medicine to be as much as
$11.7 billion annually. The essence of the liability demonstration project lies in the
premise that physicians cannot be expected to change their practice patterns unless
they are given some protection in the liability area. Participants in the discussion
believed that if practice parameters and risk management protocols could be devel-
oped for some of the areas where defensive medicine is believed to be most rampant,
such as the emergency room, and if physicians were immunized from suit if they
practiced in accordance with the standards, the costs of defensive medicine could be
decreased. Legislation establishing the project was drafted by the Medical Associa-
tion in 1989 and presented in January 1990 under the sponsorship of State Senator
N. Paul Gauvreau. Because the project was innovative and represented a positive
approach aimed at reducing health care costs, the Legislature quite enthusiastically
embraced the project and enacted it with other tort reforms during the last day of
the 1990 legislative session. Only the trial lawyers opposed the project.

At one time or another, at least four medical specialties were considered for par-
ticipation in the project. Representatives of anesthesia, emergency medicine, cardiol-
ogy and obstetrics and gynecologﬂ all were consulted and expressed some interest.
By the spring of 1990, however, the project ultimately focused on anesthesia, emer-
gency medicine and obstetrics and gynecology. The specialties of anesthesia and ob-
stetrics and gynecology were chosen because of the well-established standards that
have already been promulgated nationally. Emergency medicine was chosen because
of the interest in getting at the cost of alleged excessive diagnostic procedures in the
emergency room. Participating physicians in these three specialties will have their
liability claims tracked from January 1, 1992 through December 31, 1996. Physi-
cians electing to participate will be able to assert compliance with the established
practice parameters and risk management protocols as an affirmative defense in
any medical liability case brought against them as a result of alleged medical mal-
practice occurring during the five years of the project

The practice parameters and risk management protocols will be developed by phy-
sicians appointed to medical specialty advisory committees in each of the specialty
areas. The appointments will be made by the Board of Registration in Medicine
with some assistance from the Board of Osteopathic Examination and Registration,
the Governor’s office and legislative leadership. There are six members of the medi-
cal specialty advisory committee on anesthesiology, including four anesthesiologists.
The fifth member is an insurance representative and the sixth member a consumer
representative. The medical specialty advisory committees on emergency medicine
and obstetrics and gynecology consist of nine members each, six of whom are physi-
cians with the remaining members representing insurers, consumers and allied
health practitioners. In the latter slot, a certified nurse midwife has been appointed
to the OB-GYN advisory committee and a nurse with extensive experience in risk
management has been appointed to the Emergency Medicine advisory committee.
The Board of Registration has recently named the physician appointments to the
committees which are expected to begin work on the protocols almost immediately.
The committees will propose the protocols and parameters to the Board of Registra-
tion in Medicine by early 1991. By March 1, 1991, each medical specialty advisory
committee will provide a report to the Legislature, setting forth parameters and
protocols developed and adopted by the Board. In drafting the protocols and param-
eters, the committees will consult with the respective national medical specialty or-
ganizations as well as the A.M.A. Office of Quality Assurance.

Because the Board will actually adopt the parameters and protocols as rules
under the Administrative Procedures Act, the parameters and protocols will have
the force and effect of law for those physicians practicing in the demonstration
project. However, only the physician wiﬁ be permitted to admit the parameters and
protocols into evidence in a malpractice case. The parameters cannot be used af-
firmatively against the physician unless he raises the issue in the law suit. The stat-
ute provides that,

“In any claim for professional negligence against a physician or the em-
ployer of a physician participating in the project in which a violation of
standard of care is alleged, only the physician or the physician’s employer
may introduce into evidence as an affirmative defense the existence of the
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practice parameters and risk management protocols developed pursuant to
the project.”

In essence then, the physician will have the benefit of a known standard that
cannot be challenged by experts within or outside the State. However, the partici-
pating physician is not bound by the standard in a case in which he has deviated
from the protocol or the parameter. In such an instance, the issue of the existence
of the parameter or the protocol simply will never come up in the litigation.

Although the right to use the affirmative defense will begin on January 1, 1992,
and continue for five years, the project will not take effect in any specialty unless
50% of the physicians practicing in that specialty in the State elect to participate.
Each physician will be given the chance to participate by filing notice with the
Board of Registration in Medicine by November 1, 1992. Each physician, therefore,
will have the opportunity to review the parameters and protocols prior to making
an election. BecaubSe the medical specialties involved lobbied for the legislation and
su}}:portgd the project, it is hoped that the desired level of participation can be
achieved.

Obviously, the goal of the project is to decrease both the cost of defensive medi-
cine and the participating doctors’ liability risk. With respect to the development of
the practice parameters and risk management protocols, some costs could increase
and some could decrease, depending upon what standards are set. The Board of Reg-
istration in Medicine has appointed an Economic Advisory Committee which will es-
tablish a methodology for evaluating the effect of the project on cost, utilization and
practice of defensive medicine. It is hoped that this project will complement a
project in defensive medicine currently being developed by the Maine Medical As-
sessment Foundation. The Foundation’s project would focus on three conditions
which are likely. to encourage defensive medical practices—head injuries, chest inju-
ries and spinal injuries.

In addition to the promulgation of the practice parameters and risk management
protocols, the Maine Liability Demonstration Project requires reports by malprac-
tice insurers to the Bureau of Insurance, including enough information for the
Bureau of Insurance to make adequate comparisons between the claims data collect-
ed during the project and the data in the five years preceding the project. The
Bureau of Insurance and the Board of Registration in Medicine must report the re-
sults of the project to the Governor and the Legislature by December 1, 1997.

As the initial phase of the project begins, several questions have emerged which
must be resolved as the project takes shape. First of all, can the advisory commit-
tees devise parameters which are both general enough to be accepted by the profes-
sion but specific and narrow enough to be useful in the defense of a malpractice
claim? Secondly, given medicine’s general distaste for ‘‘cookbook” medicine, will the
requisite number of physicians elect to participate? Related to the second question is
the issue of how many physicians the Board of Registration in Medicine will consid-
er as practicing in the given specialty inasmuch as Maine does not license physi-
cians by specialty. The specialty of emergency medicine poses the most difficulty in
this regard. Finally, because of the relatively small number of physicians practicing
in the selected specialties in Maine, the statistical base necessary to make any pro-
found conclusions concerning whether establishing parameters and providing liabil-
ity protection reduces health care costs or liability claims or losses may not be

present.
Successful resolution of the above issues will ultimately determine whether the
traditional axiom of, “As Maine goes, so goes the nation”. . . will apply or instead it

modern counterpart, ‘As Maine goes, so goes New Hampshire, and sometimes Ver-
mont”’. . .
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APPENDIX B

Plaintiffs’ Net Compensation and

Various Costs as a Percentage of Total .
Expenditures in Average Non-Automotive
Torts (Including Medical Liability Claims),

1985

Net compensation 43%

Plaintiffs’ legal fees
and expenses 20%

Defense costs 18%

Defendants’
time 12%

. / Plaintiffs’ time 4%
Court expenditures 2%  ~aims processing 2%

Note: Percemages are hused on the average of wo estimates, and may not sum to 100

due to rounding.
Source: The RAND Corporation Institute for Civil Justice.
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APPENDIX C

Grovth of Medical Practice Cost Components from 1982 to 1989
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Ptactice Cost Components

Annual Percent

o Growth

Professional 1liability insurance premiums 15.1%
Medical supplies 12.2
O0ffice expenses 9.4
Mlscellaneousl’ 9.2
Nonphysician payroll 8.3
Physician payroll. 7.2

5.9

Medical equipment

SOURCE: American Hedical'Aqaoclation Socioeconomic Monitoring System,
1983 and 1989 core surveys. Data include self-employed
nonfederal, nonresidence patient cate physicians.’

lincludes all ftems not included in other components.
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APPENDIX D

HEALTH ACCESS AMERICA

The si nai I

The AMA proposal is a blueprint for extending access, controlling
inappropriate health care cost increases, and sustaining the Medicare
program to assure proper health care for all. It is summarized as

follows:
1.

10.

Effect major Medicaid reform to provide uniform adequate benefits to
all persons below the poverty level.

Require employer provision of health insurance for all full-time
employees and their families, creating tax incentives and state risk
pools to enable new and small businesses to afford such coverage.

Create rick pools in all states to make coverage available for the
medically uninsurable and others for whom individual health
insurance policies are too expensive and group coverage is

unavailable.

Enact Medicare refors to avoid future bankruptcy of the program by
creating an actuarially sound, prefunded program to assure the aging
population of continued access to quality health care. The program .
would include catastrophic benefits and be funded through individual
and employer tax contributions during working years. There would be
no program tax on senior citizens.

Expand long-term care financing through expansion of private sector
coverage encouraged by tax incentives, with protection for personal
assets, and Medicaid coverage for those below the poverty level.

Enact professional liability reform essential to reducing inordinate
costs attributable to liability insurance and defensive medicine,
thus reducing health care costs.

Develop professional practice parameters under the direction of
physician organizations to help assure only appropriate, high
quality medical services are provided, lowering costs and
maintaining quality of care.

Alter the tax treatment of employee health care benefits to reward
people for making economical health care insurance choices.

Develop proposals which encourage cost-consciour decisions by
patients.

Seek innovation in insurance underwriting, including new approaches
to creating larger rather than smaller risk spreading groups and

reinsurance.

53-100 0 - 92 - 6



11.

12.

13.

14,

15.

16.

158
-2-

Urge expanded federal support for medical ‘education, rescarch and
the National Institutes of Health, to continue progress toward
medical breakthroughs which historically have resulted in many
lifesaving and cost-effective discoveries.

Encourage health promotion by both physicians and patients to
promote healthier lifestyles and disease prevention.

Amend ERISA or the federal tax code so that the same standards and
requirements apply to self-insured (ERISA) plans as to
state-regulated health insurance policies, providing fair

competition.

Repeal or override state-mandated benefit laws to help reduce the
cost of health insurance, while assuring through legislation that
adequate benefits are provided in all insurance, including

self-insurance prograams.

Seek reductions in administrative costs of health care delivery and
diminish the excessive and complicated paperwork faced by patients

and physicians alike.
Encourage physicians to practice in accordance with the highest

ethical standards and to provide voluntary care for persons who are"
without insurance and who cannot afford health services.

2938D
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nzed medicing, however, must yo the extrs mile 1o assuro far-
ness to hesith care consumers. The agency will need the pisin.
ttt's bar to operste a pilot test. And organized medicine must
assume n a new lauit-based, ad i gency resp bel
ity for the standard of legsl care as weil as the standard of
medicai care. Absent a new ion, h , & truce b
medicine and justice seems remote at best. it is in the interest of
heaith care consumers to carefully experiment with such a public
policy innovation,

Introduction: Organized Medicine’s Alternative:
Design and Summary Findings from Six
Georgetown Mini-studies

In late 1987, the American Medical Association
(AMA), along with 31 medical specialty societies
thereinafter termed “Organized Medicine”), proposed
a comprehensive alternative to the existing malprac-
tice litigation system that would substitute an admin-
istrative mechanism for determining liability and
damages. The proposal was premised upon the medical
profession’s strongly held opinion that the current
system was inherently unreliable and that tort reform
efforts had failed to correct its shortcomings. Beyond
injured patient compensation, the alternative would
retain the fault concept and adminstratively link
claims adjudication to more vigorous protessional reg-
ulation. In May 1989, organized medicine published a
final version” of a model statute to implement the
proposal.!

From the beginning, the proposal has been a target
of comment and criticism, in part because of the
magnitude of the suggested change. It represents a
radical restructuring of the methods by which medical
liability is determined.’ Organized medicine recognizes
these factors and proposes that one or more states
implement its fault-based administrative alternative
on an experimental basis. To date, several states have
indicated serious interest, and the United States gov-
ernment has established new mechanisms to support
such large-scale demonstration and evaluation et-
forts.’

It is difficult to predict how the overall system
will operate in practice." * Understandably, policy
makers often can be reluctant to consider enacting a
major institutional change since they do not know
how it will work. At the same time. one cannot de?'n-
wively determine its impact without implementatic:.

To assist such authorities, Geor etown Univ rsity
undertook a prospective analysis ot the proposal. The
analysis took the form of six mini-studies. Each mini-
study, summarized in Table 1, inquired into an aspect
of the proposed administrative alternative.

From the information pool generated by the mini-
studies, we addressed several guiding questions posed
at the study's outset: How fair is organized medicine’s
proposal when compared with the current judicial
resolution of medical negligence suits? How compar-
atively efficient would it be in adjudicating claims by
patients against physicians and other health care per-

sonnel? Would the administrative svstem cost more
or less than operation of the courts with respect to
medical liability actions” How well would the pro- :
posed admunistrative system utihze medical scienttic
information in claims resolution? To what extent does
the workers' compensation scheme for adjudicating
workplace injuries provide a useful model for vrga-
nized medicine’s proposal? What other practical and
research issues unaddressed directly in our ingquiry
should policy makers consider?

This article reports our findings with respect to
these questions. The study and the report. like all
policy research, is burdened with important limuta-
tions.® It is intended. however. to coniribute to the
continuing debate on the mernits as well as the teasi-
bility of organized medicine’s proposal for a new com-
pensation and professional regulation institution at
the state level. This report sumiarnzes underlyving
assumptions concerning the existing litigation svstem
that inform organized medicine's proposal. [t details
the proposal itself. It presents findings from the mini-
studies that illuminate the proposal’s plausible or
possible impacts.

The mini-studies conducted to assess the proposai
indicate that there is much to recommend it. Whiie
desirability and feasibility factors are not completely
resolved. and additional inquiry is needed. we conclude
that organized medicine’s basic approach would be a
significant contribution to thought and action in the
medical tort field. Detailed in this report’s last section.
the fault-based, administrative alternative has signit-
icant m.orit, warranting :mplementation on an exper-
imental basis.

At the same time. the model state legislation
underpinning organized medicine’s proposai requires
amendments. Medicine must go the extra mile to
assure perceptions of the proposed agency’s tairness.
Its fairness centerpiece 1s guaranteed claimant legai
representation. but new standards are needed to im-
plement the guarantees. Such standards are proposed
in this article's last section. We also are concerned
that the plaintiffs’ bar must be brought into rhe pic-
ture, to assure both enactment and agency operational
capacity. We strongly suggest that an expenimental
agency utilize emploved counsel for one-half of its
clients and the existing plainutfs’ bar tor the other
half. Equaily strongly. we recommend that the pro-
posal provide new incentives tor plainutfs’ lawvers to
tind and bring claimants into the fault-based admin-
istrative system. Similar incentives should also be
considered for bringing disciplinary proceedings
against doctors.

Finally, we conclude trom our search of the justice
svstem literature that admunistrative adjudication
could provide a fair and etficient forum for linking
claims, medical protessional discipline. and reform ot
rules guiding the tort svstem. While constitutional
challenges are likely and have not etfectively been
addressed in this studv, provision for tactual review
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Table 1

Focus and summary findings of mini-studies included in a prospective analysis of organized medicine's proposal for
a fault-based administrative system to adjudicate medical liability claims and regulate protessional practice

Study

Pnncipal Focus

Main Findings

1 4 contracted papers

2 Workers compensation
analogue study

3. Opwnion surveys

4 Delphi survey

5 Time/cost estimation
study

6. Three state case studies

General expert assessment and
feasibility analysis from health
policy, heait» economics, med-
ical tort reform. and plaintitfs’
counsel perspectives

Site visit/case study of the Wis-
consin agency to determine
applicability of claims adjudica-
tion and other features fol-
lowed by a workshop at
Georgetown University

600 judges and court-related
personne! In several surveys
on proposition to take medical
dispute resolution out of
courts and vest it in a work-
ers’ compensation-styled
agency at the state level

29 experts surveyed in a uniform
paper-and-pencil question-
naire, followed by a 1-hour in-
terview

Step-flow simulation of proposed
admmistrative aiternative with
cost and time compansons to
the current liigation system

Assessment of tort reform expe-
nence of Michigan. Maryland,
and Virginia medical tort re-
form for the adminustrative al-
ternative

From the wnters' perspectives. the new agency should
be implemented in a willing state. Plaintiff's position
was the most negative, aspecially as concems jury
tnal abolition, but conciuded that small claimants
could be served if administrative proceedings’ qual-
ity were assured

Workers' compensation agencies present a useful ana-
logue for the proposed medical agency. and its
costs are in ine with Georgetown s projected costs
of the new agency. Workers compensation in effec-
tive state government appears to be fair and eth.
cient

Substantial minonties favored the proposition Those
favonng and expressing neutrahty compnsed the
majonty of respondents. Surpnsing flexibility toward
the idea was observed. even among tnal judges

A substantial majonty judged the proposed new
agency would bnng efficiency gains and medical-
scientific evidence improvements A majonty thought
an agency would be less farr than the current sys-
tem for medical malpractice itigation Constitutional
concems were advanced by most expents, but a
majonty belleved those concems coulkd be overcome
through amendments to the propcsal

The new agency could cut adjudication time in half for
resolution of typical claims and reduce it by 20% for
profound njury. The public costs—between $2 and
$7 million, approximately—woulo be substantally
less than the current system’s public costs while
providing free claimant tegal advocacy

Maryland demonstrated that the new agency could be
operated for the study's estimated costs and that
medical professional regulation restructunng 1s desir-
able. Virginia demonstrated that case settiements
were about the same in pretnal screening cases as
other tort claims. Michigan showed that a medical
tort reform mechanism—arbitration—couid. after
many years of itgation, pass constitutional muster.
but that a voluntary alternative would likely be un-
used by heaith care consumers and providers

by an appellate court could strengthen organized med-
icine’s proposal without damage to its central themes
and major provisions.

Concemns about the Court-Based Tort System

Organized medicine’s proposal is predicated upon
a series of assumptions concerning the current litiga-

tion system's failure to fulfill the primary goals of tort
law, namely: (1) providing compensation to injured
patients efficiently and fairly; and (2) establishing
appropriate levels of deterrence. These criticisms,
while not universally shared, are supported by existing
comments from knowledgeable observers.’

As noted by one observer of the malpractice sys-
tem, “the most convincing case against traditional tort
practice is that it fails miserably as a compensation

494
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svstem.™™ With respect to the compensation function,
organized medicine noted at the outset of its new
institutional design that those suffering smail or mod-
est injuries are often precluded from pursuing their
claims by the current system. In mid-1990, after the
Georgetown assessment had been planned and
launched. Harvard University's long-awaited study of
New York hospital records was released. It supported
earlier studies and long-held suspicions with harder
data. The Harvard study concluded that only 1 in 8 of
those sutfering medical injury had filed claims, and
that only 1 in 16 of those filing claims were compen-
sated.” According to the U.S. General Accounting Of-
fice tGAOQ), “the need for the injured party to gain
access to the system" is one of the primary failures of
the tort system. The GAO study indicates that most
lawvers will refuse to accept a malpractice case unless
the expected recovery exceeds 350,000.'" Another fre-
quent criticism is that a relatively small proportion of
insurance payments ever reach the injured patients,
given the high cost of litigation.

Moreover, the awards that are made may not be
equitable. Current evidence suggests that malpractice
plaintiffs receive awards several times in excess of
those received by other types of plaintiffs for the same
injury. Even among malpractice plaintitfs, the awards
recerved by platntiffs with similar injuries vary widely.
This unpredictability and lack of umformity may re-
sult from the current system's reliance on the insti-
tution of the jury; the unregulated discovery by means
of which both sides interpose delay and discovery as
tactical ploys: and judicial failure to hold firm trial
dates.

These tactical issues are galvanized by a substan-

tive problem: given the disagreement that exists
among experts as to the applicable standard of care in
most malpractice cases, some observers believe it is
not etficient or fair to entrust the outcomes to capri-
cious lawyer negotiation, on the one hand. or to permit
lay individuals to make such complex determinations,
on the other.'' By definition. each jury is inexperi-
enced. The presentation of evidence must necessarily
start at the basic level, which predictably lengthens
the proceedings and causes problems of application of
complex scieatific information to the case before the
jurors.
Some observers argue to the contrary. They point
out that medical negligence cases are settled at the
same high rate as most other tort cases—90 to 35%—
and, therefore, never reach a jury. They argue that the
verdicts are not capricious and that the much-dis-
cussed liability crisis is illusory or the short-term
result of transitional adjustments of the health care
and the legal care marketplaces.'” )

The current system also sustains criticism for its
failure to provide appropniate signals to deter negli-
gent conduct. Most medically negligent acts are ig-
nored, sending a very inexact signal, one leading phy-
sicians to conclude that the system is essentially ir-

rational. These factors appear 0 increase the
prevalence of detensive medicine—medical care pro-
vided primarily to guard against tuture liability claims
for less than perfect outcomes."’

Organized medicine’s proposal is also premised
upon the expense inherent in the current svstem. The
transaction costs associated with malpractice litiga-
tion are high, both in monetary terms and in the
emotional trauma associated with litigation experni-
enced in common by medical protessionals and their
aggrieved patients. The adversarial process is {unda-
mentally at odds with the cooperation between phy-
sicians and patients that is thought to be vital to the
provision of quality medical care. The overall expense
of litigation is necessarily retlected in high insurance
rates and has contributed to the decline in availability
of certain medical services.!' '’ These criticisms col-
lectively pressure for major changes in the current
approach to medical negligence adjudication. * ~

To be sure, 50 state legislatures have enacted a
wide variety of procedural changes to address many
of the problems noted above.* The procedural inno-
vations range from required pre-litigation review of
claims by pretrial “screening panels” to procedural
fine-tuning such as shortening the statute of limira-
ticns. Despite over 15 vears of procedural tinker.ng.
organized medicine’s position 15 that we sull have a
litigation system that is expensive. unpredictable. and
ill-suited to the task."

Others have recognized these problems and pro-
posed substantive changes in malpracuce law. includ-
ing a number of “no-fault” proposals. No-rault systems
offer broader coverage, and they could offer swirter
payment, but thev may also otfer reduced compensa-
tion levels.”

From our study of the Wisconsin workers' com-
pensation system. discussed later in more detail.
Georgetown analysts found that administration ot a
fault-based agency would cost about the same as no-
fault svstems, and that the fault-based alternauve
could probably include free legal representation tor
claimants as well.

Some observers want to avoid fault-finding, be-
cause it requires extensive background information
and expert reviews and results in medical protessional
stigma. To organized medicine. however. no-tault ap-
proaches “otfend notions of justice and individuai
accountability by imposing liability on health care
providers even when they have done everything hu-
manly possible to treat a patient but were unable to
prevent a bad outcome.”** Moreover, organized medi-
cine's legal leadership criticizes the no-fault approach
for failing to serve the deterrence needs of the tort
system. for treating malpractice and protessional dis-
cipline in an unprincipled. unrelated manner. and for
its economic infeasibilitv. Similarly, reliance on pr-

vate contractual solutions are eschewed—the lack of

equal bargaining power between patients and phys:-
cians invites additional litigation.*
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Organized Medicine's Proposal

The AMA/Medical Specialty Society Liability
Project, organized medicine’s malpractice task force,
proposed a complete restructuring of the process by
which liability and damages are to be determined. It
essentially maintains the current substantive rules
defining liability. The following represents a brief
svnopsis of the salient features of organized medicine’s
plan.
The Medical Practices Review Board

The proposal establishes a state agency called the
Medical Practices Review Board (the “Board”) that
would adjudicate medical malpractice disputes. [n ad-
dition to determining malpractice claims, the Board
would also handle all disciplinary actions against phy-
sicians, as well as serve as a clearinghouse for infor-
mation concerning physician performance. The seven-
person Board would be appointed by the governor and
would ne comprised of a four “lay” representatives
and a minority of representatives from the medical
and legal communities. Onge constituted, the Board
would appoint the agency's other key personnel, in-
cluding hearing examiners, attorneys, claims review-
ers. and investigators. Significantly, organized medi-
cine recommended that the Board could be developed
as an outgrowth of existing state discipiinary agencies.
Those entities already possess some modicum of rel-
evant medical expertise and would serve to ensure the
close coordination of liability determinations and dis-
ciplinary actions.

The Claims Resolution Process

Under the proposal, all medical malpractice claims
would be removed from the civil justice system and
subjected to a closely defined set of alternative pro-
cedures administered under the Board's auspices. A
fundamental purpose of this alternative is to provide
injured patients with greater access to the legal proc-
ess. This would be accomplished by permitting claims
to be filed directly by the injured patient without the
necessity of hiring an attorney, However, once estab-
lished as a nonfrivolous claim, the claimant would be
assigned a Board-appointed attorney for the duration
of the proceeding.

The claims resolution function, which replaces the
conventional jury trial scheme, is divided into four
stages:

(1) Pre-hearing Stage. A patient who believes that he
or she has suffered an injurv caused by a health care
provider's negligence could initiate a claim, without
legal assistance, by completing a simple form describ-
ing the relevant circumstances, within 2 years of the
date .of injury for most claims. A claims reviewer
emploved by the agency would then evaluate each
claim. A claims reviewer would examine the medical
records and interview relevant parties, complete an
analysis within 60 days of filing, and conclude that
the claim has merit (and goes to the hearing stagei or
lacks merit. If found to lack merit. the claim would be

dismissed, with an explanation, pending an appeal to
a single Board member, who would then conduct a de
novq review to decide whether to affirm the dismissal
or issue & recommendation that the claim be allowed
to proceed. If the Board member concurred in the
claims reviewer's recommendation to dismuss, the
claimant could pursue the claim with privately re-
tained counsel by submitting a supporting affidavit
from an expert attesting that the patient’s injury was
caused by inadequate health care. Otherwise, the claim
would be dismissed.

For those claims found to have merit at this initial
stage, the claim would be forwarded to a private phy-
sician for review.* [f this expert review concurred that
the claim appeared to be meritorious, the Board would
assign it to a hearing examiner. The hearing examiner,
who need not be an attorney, would be a full-ume
Board employee. A major assumption is that exam-
iners would develop, over time, special expertise in
dealing with malpractice claims. The claim would also
be assigned to a Board-employed attorney, who would
represent the patient/claimant without charge. The
patient would have the option to retain private counsei
in lieu of the Board-appointed staff attornev. If the
expert reviewer found that the claim lacked merit. the
Board would retain the opinion of a second expert
reviewer. If the second expert found merit. the claim
would be assigned to a hearing examiner, and staff
counsel would be appointed. If the reviewer concurred
that there was no merit, the claim would be dismissed.
While there is no provision for a claimant to appeal
this dismissal to the Board. the patient could sull
pursue the claim with private counsel. as detailed
above. by submitting a supporting atfidavit from an
expert health care provider.

(2) Hearing Stage. The hearing examiner assigned to
the case would supervise all subsequent proceedings.
The first, required event is the convening of a Pre-
hearing Conference. In order to encourage settlement
of claims, the proposal requires that blind settlement
offers from the parties be made at this initial Confer-
ence, [f no settlement is reached, the hearing examiner
enters a pre-hearing discovery order limiting the time
and scope of discovery. The Proposal provides that
ordinarily each party would be limited to 30 interro-
gatories and three depositions. unless the hearing
examiner ordered otherwise for good cause.

After discovery is completed. the proposal antici-
pates a final pre-hearing conference. Once agan. blind
offers must be made. Unlike the earlier offers. this
round can trigger sanctions, including in the final
award “compensation to the offeror of the offerors’
costs. expenses, and attornevs fees incurred for all
activities subsequent to the final prehearing confer-
ence.” These sanctions are intended to ensure the
seriousness of the settlement offers made at the final
pre-hearing stage. If no settlement occurs, the parties
proceed to a hearing.

An oral hearing would be held only if requested or

496

COURTS, HEALTH SCIENCE & THE LAW



167

if the hearing examiner believes it would significantly
aid in resolving the dispute. A hearing could function
much like a conventional trial in that each side would
be represented by counsel with evidence introduced
by witnesses, subject to cross-examination. The hear-
ing examiner 1s atforded somewhat greater authority
in conducting the proceedings than a civil trial judge,
as is befitting the administrative context. A hearing
examiner, for example, can directly question witnesses
and, if necessary, summoun independent medical or
legal experts for assistance in resolving contested med-
ical or legal matters.

Following the hearing, the examiner is required to
render a written decision explaining the basis for the
result within 90 days. The decision will note whether
the health care provider is liable for the plainuff's
injury and, if so, how much should be awarded in
damages. It is anticipated that written decisions will
develop greater consistency and reliability in the de-
cision-making process. Over time, these decisions will
create 3 body of precedent that will expedite settle-
ment of meritorious claims by providing valuable ref-
erence points. Also, wnitten decisions should provide
for more reasoned damage awards, enhancing decision
consistency and avoiding the risk, sometimes attrib-
uted o juries, of subjective awards based primarily
upon svmpathy for the plaintitf.

(3) Board Review Stage. In order to assure consist-
ency every decision shall be reviewed by a panel of
Board members, even if no party tiles a formal appeal
or challenge to the decision. In those cases in which
no appeal s filed. the Board may “adopt” the decision,
at which time 1t 18 to be atforded precedential value.
An adversely atfected party may file a petition to
review within 30 days of the hearing examiner's deci-
sion. The panel hearing the appeal must accept the
facts as found by the hearing examiner if supported
by substantial evidence; legal issues are subject to de
novo review. )

(4) Judicial Review of Board Decisions. Only limited
judicial review of the Board's decisions would be per-
mitted to the state's intermediate appellate court.”
The only basis for appeal is narrowly limited to deter-
minations of whether the Board acted capriciously or
arbitranly or otherwise abused its discretion.”* The
appellate court would have no authority to reexamine
the facts. hear new arguments, set medical standards.
or determine whether there was malpractice in the
specific circumstances of the case. If the court con-
cluded that the Board erred in following the stipulated
procedures. the case would be remanded to the Board.
(5) Payment and Delay Prohibition. A physician found
liable by the hearing examiner must pay damages
within 30 days of the Board's decision. This rapid
payment provision is based on the assumption that
few decisions will be reversed by the courts. Moreover,
by requiring payment before judicial appeal, the pro-
posal eliminates any incentive to appeal as a means
of delaying the obligation to satisfy the judgment.

Reform of Legal Rules and Liability Standards

In addition to restructuring the procedural meca-
anisms tor resolving malpractice claims. organizea
medicine’s proposal includes several moditications
the substantive rules arfecting the assertion ot mai-
practice claims. The mnst signiticant proposed
changes include:

(1) Standard of Care. The standard currently appliea
in most states is based upon customs recognized and
practiced in the local community hy what similar
health care providers customarily do in similar <itua.
tions.® Under the fault-based, administranive pro-
posal, the Board would apply an alternative standard.
focusing on whether the challenged actions teil within
the “range of reasonableness.” ro he determined
reference to the standards of a prudent and competent
pracutioner in the same or similar circumstances.”
This formulation recognizes that a broad spectrum ¢
medical care 1s reasonable and should not result in che
imposition of liability, it permits health care providers
to employ a course ot treatment that is recognized as
appropriate by a respectable minonity f their oni-
leagues. At the same time. this standard trustrates
striving toward a national standard of care. Statewde
and nationwide care standards uinderpin ‘he move.
ment to forge medical practice Juidelines Sucn Iie-
lines. whether ofticial or voluntary. could aise neaitn
care quality, lower cost. and provide ~ate narn e~
against malpractice charges. Nince organized medi-
cine’s alternative has been dratted tor tne ~tates, 2acn
state may wish to craft its care standards hased upon
such considerations.

(2) Causation. The causation standard tor Jdetermin-
ing liability is significantly moditied. In many -tate-.
when more than one posslic cause ot the patient -
injury exists, recovery 1s denied uniess the neaitn care
provider was more than 30 responsibie tor “ne va-
tient's loss.” Under the proposed standard. recovers
1s permitzed 1f the provider’s negligence is mereiv 2
“contributing factor ' in causing the .mury. The ¢on-
duct 1s deemed a contributing factor if it substantiaiiv
increased the risk of an injury and such injurv in fact
occurred. Damages wouid be apportioned according to
the physician’s degree of fault under a purelv compar-
ative responsibility standard. The iong-standing ruze
of joint and several liability would be anoiished.

By making providers liable tor damares :n pro-
portion to their actual responsibility, the suggested
standard is more generous to patients than the current
law applied in most rurisdictions. since it ailows re-
covery even if causes aside from the physictan’s neg-
ligence are responsible for more than 50% ot the
injury. At the same time. the “contributing tactor’
standard is arguably tairer to health care protessionais
by recognizing the role of preexisting conditions :n
otherwise negligently caused injuries. It retlects the
uncertainty inherent in the practice of medicine and
avoids the arbitrariness of cutting off all recovery at
a fixed rate of causation.
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(3) Informed Consent. The proposed alternative
adopts the current minority rule for informed consent.
The minority rule evaluates the adequacy of disclosure
of information in obtaining consent from the reason-
able patient’s perspective, rather than the health care
provider’s perspective, Proponents argue that the rea-
sonable patient standard is fairer to patients, will
facilitate greater communication between the patient
and health care provider. and will lead to better shared
decision making, which may help to reduce the inci-
dence of malpractice. Opponents argue that this fea-
ture reduces the fault concept's robustness and pro-
vides a safe harbor from liability in the absence of
practice guidelines.

(4) Damages. The proposal also urges certain changes
in the law of damages. Economic damages will con-
tinue to restore injured patients to the position they
occupied “but for” their injuries. The proposal pro-
vides that specific guidelines would be developed
through rule making for the different components of
economic damages. including interest rates, work and
life expectancy, and the costs of medical. rehabilita-
tive, custodial. housekeeping, and child care services.
Hearing examiners would assure greater consistency
and predictability by making specific awards for each
item of requested damages. In addition. any award of
future damages in excess af $250.000 would be paid in
accordance with a periodic pavment schedule. In gen-
eral. damage awards would be reduced by collateral
source pavments. those costs recouped through insur-
ance and lost work pavments.

The Model Act also would define and limit non-
economic damages. Such damages would be capped at
an amount ranging from 3$150,000 to $700.000. de-
pending upon the lite expectancy of the patient prior
to the injury. The cap is defined as an amount equal
to one-half of the average annual wage in the state
muluplied by the claimant's life expectancy. The cap
18 Justified. 1n part, because of the free legal represen-
tation teature for meritorious claims: there is no need
for an award of non-economic damages to cover the
plainuff’s attorney’s tees.

Strengthened Professional Regulation

In addition to 1ts procedural reform and substan-
tive law changes. the fault-based. administrative pro-
posal 1s also designed to strengthen the process for
credentialing and disciplining physicians. It sides with
the growing critical chorus charging state medical
boards with ineffective and self-serving conduct.®® It
provides an elaborate process. including emergency
procedures, for disciplining and suspending incompe-
tent or dangerous physicians.

Additional. more general. efforts are intended to
reduce frequency of negligent aets through mandatory
participation in continuing medical education and in
quality assurance/risk management programs. Under
the proposal, the Board would create and maintain a
clearinghouse for reports from hospitals. insurers,
courts. and physicians. The clearinghouse would re-

ceive reports of any settlements or awards made in
the claims resolution and any notifications of discipli-
nary actions taken by other states. Information col-
lected under this proposal may overlap with the re-
porting already provided for under current tederal
law.®

To promote review of physicians' practices. the
proposal includes several types of reporting require-
ments. These include mandatory biannual hospital
review of physician performance 1n connection with
staff privileges and information provision regarding
substandard performance. Physicians are required to
have adequate insurance coverage or. alternauvely.

" they will have to document the availability of assets

that could be used to satisfv an adverse medical lia-
bility judgment. Cournts in the states are required to
report any criminal convictions of physicians. Physi-
cians not otherwise affiliated with an institution that
conducts the required biannual credentialing review
are required to report directly to the Medical Practices
Review Board.

Summary

In a bold sweep of procedural reforms. paid and
guaranteed claimant legal representation, substantive
law codification. and practice oversight. the proposed
administrative alternative promses advantages for
health care consumers injured in the course of diag-
nosis or treatment. At the same time, it would abolish
medical negligence as a cause of action and would
disable the common law courts from adjudicating such
disputes. Policy makers should ca erully weigh the
trades involved. As our mini-studies suggest. the quid
pro quo for the parties appears to be substantial. The
tradeoff between use of the jury svstem and greater
access to the legal system and realization of faster
compensation is worthy of serious consideration in
general. The alternative system 1s sufficientiy thought
through to permit a principled. well-evaluated. pilot
operation of the administrative alternauve.

Papers Contracted with Experts: First Mini-
study

The first mini-studv conducted at Georgetown
University was a collection of four papers contracted
with medical malpractice experts reasonably expected
to articulate their analvses within a defined sector of
the health care community. Randall Bovbjerg, Esq..
Urban Institute, was selected to portray consumer
interests and insurance considerations within a health
policy analyst's perspective. Mary Ann Baily, Ph.D..
George Washington University, was asked to assess
organized medicine's proposal from the health care
economist's perspective. Laura L. Morlock. Ph.D..
University of Marvland, was chosen to evaluate the
proposal from a medical tort reform perspective. J.
Douglas Peters, managing partner in a Detroit. Mich-
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igan. law tirm, assessed the proposal from the plain-
tiffs’ counsel perspective.

While they were asked to comment on specific
issues such as the administrative, fault-based system's
tairness and leasibility, the writers were given wide
latitude to analvze all of the proposal’s features. Each
writer found things to admire and reject in the pro-
posal. More important, they independently agreed
that the fault-based administrative alternative should
be demonstrated in practice.”

Health Policy Analysis Perspective: Bovjberg

Bovbjerg placed organized medicine’s proposal in
a policy reform perspective. A torrent of mid-1970s
and mid-1980s changes had been “less of the same.”
meaning that pro-plaintiff changes accomplished by
judicial decision or societal change were rolled back
by tort reform. Many states' reforms involved “take-
away" proposals that pitted the medical establishment
against plaintiffs’ attorneys. Despite the seriousness
of the malpractice issues, the debate was seldom fo-
cused on how to improve the functioning of the tort
system.

The fault-based administrative proposal is notable
in that it represents a major tort reform contribution.
Its comprehensive approach transcends the prior
“take-away” mentality; it represents a “major ad-
vance” over organized medicine's previous negativism.
Rather than being driven by a crisis mentality, the
integrated scheme focuses on the problems of civil
justice, questions of access to justice, and fairness of
resuits.

Bovbjerg questioned whether the proposal’s un-
derpinning critique of the current civil justice system
is persuasive. Some criticisms were indeed well-
founded. The author cited strong evidence that the
current system had failed in its goal of compensating
those injured by medical negligence. Current methods
for ascertaining damages are inadequate; damages law
is quite flexible, and inconsistency among cases re-
sults. Bovbjerg generally expressed support for the
organized medicine’s legal reforms, noting that the
proposals were sensible extensions of existing legal
trends with respect to the standard of care, the law of
damages, and informed consent.

Other criticisms of the judicial system, Bovbjerg
emphasized, could not be proven. He questioned
whether the proposal had met its burden of showing
that the problems with litigating malpractice cases
were any more serious than such problems in other
litigation contexts so as to justify such special treat-
ment. The proposal's negligence deterrence provisions
were less clear; little was known about the relationship
between malpractice and deterrence. The proposal’s
assumptions as to the incompetence of juries, however,
could not be directly proven. One can speculate that
jurors are biased in favor of plaintiffs, but proof is
lacking. While it is difficult to believe that the current
system is optimal, many believe that jurors are capa-
ble, in most cases, of understanding the issues pre-

sented. even if significant ume tand hence expense:
are required to educate them. More importantly. the
relevant question is not simplv whether juries are
competent, but whether the entire litigation svstem —
which includes the roles played by liabilitv adjusters
and attorneys who resolve many cases through settle-
ment—is competent.

While litigation screening panels had promised
ptocedural improvements, they failed to demonstrate
them. New, proactive methods are needed to idenuty
claimants, Bovbjerg's primary concern was his “nag-
ging fear” that the administrative system would be
predisposed to defendants, owing to the nature of the
Board's structure. Questions of the proposal's political
feasibility and its constitutional validity turn on its
perceived fairness: it cannot appear that the medical
protession has “captured” the dispute resolution proc-
ess. The ultimate question is whether this approach
would be perceived as more pro-defendant than the
current system. On the other hand. organized medi-
cine deserves a chance to demonstrate its commitment
to even-handedness.

Health Law Economics Perspective: Baily

After acknowledging many of current medical neg-
ligence dispute system’s failures, Bailv observed that. |
in light of so many faults, even a "verv tlawed aiter- |
native could be superior”; the question may not he
whether organized medicine’s plan is “right.” but sim- |
ply whether it is “better.” While answering this limited
question was difficult, Baily noted that the proposai
had three major potential strengths. First. it would
likely result in improvements in enunciating the legal
standard of care. Since the medical profession estab-
lishes the actual standard of care through its delivery
of medical services. it was fully appropriate that the
medical community have a more substantial say in the
articulation of its legal standard. This was especially
true given the imprecision of the current method tor
ascertaining the applicable standard. While juries may
well do their best, the occasional aberrant result can
send strong shock waves through the medical com-
munity.

Baily predicted that the proposal would improve
the tort system'’s deterrence function. By providing an
inexpensive screening mechanism for those suspecting
malpractice, the plan should have the positive etfect
of uncovering previously undetected acts of negli-
gence, especially where th. damages were modest.
Similarly, specialization of the decision making tunc-
tion almost certainly_ would promote consistency. par-
ticularly with respect to the determination ot compen-
sation levels, which appear quite arbitrary at present.
This, int turn, could promote the deterrence function.

A third, positive feature is the structured linkage
between claims adjudication and quality assurance.
Malpractice can fall on a continuum ranging from
deliberate error (owing to personal gain or substance
abuse) to isolated mistakes. Many of the errors in the
middle range stem from careless habits. lack of knowl-
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edge, or inadequate skills that could perhaps have
been avoided. The proposal deals with the source of
the problem through better disciplinary controls and
quality assurance programs; it represents a welcome
shift in emphasis. Baily observed that attaining a
system that considers standard of care issues in light
of cost considerations would be a major achievement.

Baily's concerns are straightforward, directed
largely to managerial issues. The Medical Practices
Review Board's actual implementation almost cer-
tainly would be affected by unanticipated impacts,
She questioned how the Board's operations could be
financed: costs could exceed those of the current sys-
tem: plaintiffs’ attorneys claims screening functions
would become a responsibility of the state; an under-
funded demonstration would create an unrecoupable
credibility loss for the administrative alternative.

Given the Board's structure, Baily worried, there
was a risk that a small group of individuals—consist-
ing primarily of the Board members—would control
the determination of the applicable standard of care.
While many cases are easy to resolve, others present
difficult standard of care questions. On the other hand,
Baily concluded, the Board's expertise and involve-
ment with quality assurance programs was more likely
to “facilitate orderly evolution of the standard of care,
so that sensible cost-benefit tradeoffs can be made
without fear of litigation.” While fault-based systems
overemphasize negligence and underestimate adverse
outcomes, the fault-based system provides better de-
terrence than a no-fault system. On balance, Baily
welcomed the possibility of the proposal’s demonstra-
tion.

Madical Tort Reform Perspective: Morlock

Morlock's analysis was based in large part on a
comparison of organized medicine's proposal with
Marvland's experience instituting a pretrial screening
agency. Under the Maryland approach, virtually all
medical malpractice claims are submitted to a three-
arbitrator panel that addresses both liability and dam-
ages. While litigants have a right to return to court
and a “normal” trial. there is a presumption that the
panel decision is correct. Initial concerns about pro-
defendant determinations and large increases in the
number of cleims filed were unrealized.

In the first 8 years of the program, slightly over
2,200 claims were filed. Only some of the claims re-
sulted in actual hearings: about 50% of the claims
were closed without a formal filing with the adminis-
trative agency responsible for handling the arbitra-
tions. Of those claims filed with the agency, a large
majority settled or were dismissed prior to the hearing.
In the remaining cases that went to hearing, the
plaintiff prevailed in 40% of the cases. Compared with
plaintiff prevalence rates, estimated by the U.S. Gen-
eral Accounting Office at 22%, Morlock concluded
that there was no evidence of pro-defendant bias in
the Marvland experience, despite the fact that doctors

were regularly emploved on the panels as decision
makers.

Moreover, the pretnal arbitration experience in
Marvland was apparently efficient in that it reduced
the number of disputes requiring formal adjudication
and decreased the average disposition time Only 2.3%
of all claims proceeded to formal trial, about one-half
the national average. Similarly, disposition times in
Maryland were less than the national average.

These findings favor predictions that organized
medicine’s alternative can be achieved through an
administrative structure. Maryland's system did not
cause a flood of claims, nor did it apparently work to
deprive meritorious plaintiffs of a recovery. Without
evidence of a pro-doctor bias in Maryland's scheme,
Morlock stated that the fault-based administrative
proposal offered the potential for improving patient
access to the system, expecially if it were well publi-
cized.

Two changes would predictabiy serve to increase
the proportion of claims that resulted in an award of
compensation: (1) shorter stature of limitations pe-
riods would reduce “evidentiary decav” of the case:
and (2) availability of an “experienced attorney at no
cost” should increase the porportion of successful
claims. This prediction could well be a dominant one:
in the 2,217 claims filed with the Maryland adminis-
trative agency, a total of 1,169 different claimants’
attorneys were involved. The experience level of the
attorney was “among the strongest predictors of how
the claim was resolved: more experienced attornevs
were more likely to settle prior to a formal hearing or
to resolve the case at a hearing.” Morlock also noted
serious concern with the recent changes in the Marv-
land rules. In 1986, the state law was changed to
require claimants to present a certificate of merit. and
it also imposed a $350,000 cap on non-economic dam-
ages. These changes may have triggered an observed
36% claims reduction.

Based upon the Maryland expenence, Morlock
expected that the administrative alternative—assum-
ing competent implementation—could serve to in-
crease predictability and promote earlier settlement.
The key issue for effective implementation is the
Board's “degree of success in attracting sufficient re-
sources and well qualified personnel.” As suggested by
others, serious constitutional challenges would almost
certainly be raised. Given the perceived utility of the
Maryland experience, the writer suggested that the
proposal’s sponsors consider an amendment making
the proposal nonbinding as a means of escaping con-
stitutional and political distractions.

Morlock concluded that organized medicine’s ap-
proach to integrating malpractice and disciplinary
systems was “potentially a powerful strategy for ad-
dressing many of the current problems with physician
oversight as performed by state medical boards.”
Moreover, there was reason to believe that the linkage
could be made. Disciplinary effects would not have to
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await resolution ot a negligence dispute—as is now
currently the norm—but could begin while the current
liugation was sull pending. The potential for devel-
oping more detailed intformation on outcomes to iden-
ury suboptimal procedures—in addition to the tradi-
tional justification of ferreting out the few “bad apple”
doctors—1s a major advantage.

Plaintifts’ Counsel Perspective: Peters

Analysis of organized medicine's proposal must
take cognizance of the views of the plaintiffs' bar,
given their direct stake in the current system and also
their role as a proxy for the interest of the general
public. While Peters judged that adoption of the ad-
ministrative alternative did not serve those interests,
he did recommend that it be tested on a small scale
and that it be directed to stimulate claims from people
alleging smaller damages.

Indeed. Peter’'s analysis was more than critical; he
judged that the plan was fundamentally unconstitu-
tional, unfair, and unsound. The proposal, he wrote,
“sidesteps hundreds of years of Anglo-American jus-
tice” from Magna Carta to Constitution to common
law. Peters admitted that the system as presently
constituted was far from perfect. noting that it “pro-
vides excellent compensation for big injures, poor or
no compensation for small injuries, and no compen-
sation for those who do not realize they have a claim.”

Aside from matters concerning dispute resolution
policy, Peters’ most defined criticism concerned the
institutional incompetence of administrative agencies.
This criticism stemmed from several observations.
First, little in the history of medical disciplinary agen-
cies suggested any ability to perform the tasks to be
assigned under the Model Act’s provisions. These are
the same agencies that were “chronically underfunded,
understaffed, [and] undermotivated in their task of
tackling physician discipline.” Second, managerial ob-
stacles were pervasive: if claims were added involving
issues often more complex than competency issues,
the Board's pertormance could only deteriorate.

Serious questions were also raised about staffing
the Board. If an anticipated, desired increase in claims
were realized, would the Board conceivably have
enough attorneys and hearing officers to handle the
increased number? Would the staff attorneys be pro-
vided sufficient funds to retain competent experts?
Would they have time to do the necessary research?

Given the proposed, arbitrarily shortened limita-
tions on discovery, the author suggested that the qual-
ity of representation almost certainly would be lower
than currently observed. This would likely create un-
fairness.

As one example of unfairness built into the Med-
ical Practices Review Board's Model Act, Board at-
torneys are apparently limited to using in-state ex-
perts while defendants remain free to retain any ex-
pert. Given the likely difficulty of obtaining in-state
experts to testify against their friends and colleagues,
these equitable concerns are great.

Finally. Peters questioned the ability of state-
employed heanng officers as well as their potentiai
lack of independence. While law tirms have the option
of increasing or decreasing their resources depending
on the number of cases they have, Peters noted. the
Board would not have that tlexibility. given the con-
straints of government shortages and budgetary dic-
tates. Such inflexibility could lead to a diminmished
work product or chronically overburdened statf.

“In sum, the act’s design 15 fatally tlawed and
probably irreparable. To emulate or build on the
crumbling foundation of state medical boards: to
create a closed economic funding svstem: to create
built-in conflicts of interest between act lawvers
and claimants: to give hoards the power to enact
rules and regulations and detine standards ot care
which are bevond appellate review: to fail to pro-
vide a basis for determining starfing levels. .”
[will assure the Board's failure].

Georgetown’s Findings: Contract Paper Impli-
cations and Five Additional Mini-studies

Contract Papers’ Cross-Cutting Implications

Peters’ critique and the other writers analvses
contributed, in part. to an analvtic scheme for the
empirical and secondary studies Georgetown deployved
in its efforts to provide an even-handed. if prospective.
assessment of organized medicine's alternative. Pe-
ters' analysis implies an irremediable, economically
powered, professional state-of-war among phvsicians.
attorneys, and patients. The only people not organized
to play these war games, Peters and the others agree.
are the small claimants whose injuries attract little
interest from other plavers. Harvard's data from New
York hospital records suggest that small claimants
lack access to the legal game. As a group. thev seem
to be older and lower income people.

Peters and the other three contracted analysts
agree on one additional theme: empowerment of the
small claimant is desirable, and organized medicine’s
proposal for a fauit-based administrative agency could
open windows of access opportunity for such empow-
erment. But with such high stakes already implanted
in a working-but-unsatistactory. socially costly. med-
ical negligence system. some observers believe that
the uncertainty created by a new institution would
fuel contlict unless the actors in the current system
are provided a stake in charting a new one.

Others regard such a view as a self-fulfilling
prophecy, antithetical to rational thought. If an
agency such as the administrative alternative were to
bring peace and cooperation to patient-physician re-
lations, with the assistance of legal services. through
objectively and perceivedly fair procedures and stand-
ards, this view holds, the public interest surely would

be served.
Georgetown's six mini-studies imply that the ad-
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ministrative alternative could be crafted to satisfy
both views-—the war game view and the rationalistic,
health policy view. [t is not necessary to make a choice
between one and the other. While such accommoda-
tion may be difficult to achieve. and while a truce
between medicine and science may take some time to
gel, we conclude that the goals are achievable within
the general design otfered in organized medicine's
administrative, fault-based proposai. To lay a foun-
dation for this theme, we summarize here our mini-
studies’ findings. In this article's last section, we ex-
trapolate from those findings the modifications
needed in organized medicine's Model Act to accom-
modate both the war game and the rationalistic per-
spectives.

Findings from the Five Additional Mini-studies

@ The administrative alternative is designed
to borrow from the best practices and procedures
of the workers' compensation systems in George-
town's study of such an expert agency.

@® The administrative alternative can feasibly
be adapted from the workers' compensation ex-
perience of good government states such as Wis-
consin.

@ Both the Wisconsin Division of” Workers'
Compensation and an opportunistic review of the
Wisconsin Securities Commission disclose that
claims adjudication and professional discipline
can be housed in the same agency. Moreover, our
reviews of financing methods of Maryland's
Health Care Arbitration Office and the State
Medical Board—tortified by recent data issued by
the Inspector General's Office of the Department
of Health and Human Services and the Federation
of State Medical Boards—suggest that a proposed
Medical Practices Review Board can feasibly be
financed.

@ Judges and court-related personnel evi-
denced unexpected flexibility in roughly equal di-
visions of those who favored vesting medical
claims disputes in such an expert agency, thos?
opposed to such a change. and those who w.re
neutral and might move toward or away from such
a proposal.

® Majorities of 29 experts closely surveved in
a Delphi study judged the proposal to improve
efficiency of claims resolution and improve use of
medical scientific information: a majority judged
the proposal not to be as fair as the current system,
although a substantial minority believed an ad-
ministrative system to be equally or more fair. .

® The administrative alternative would save
up to 50% of time in dispute resolution from
claims filing to compensation and could cost the
public significantly less to operate the agency than
judicial system costs.

@ While political and constitutional ques-
tions are vet unsettled, such obstacles, from infor-

mation gleaned in the states studied. might be
overcome. with a few modifications, through
amendments to the proposed agency's center-
piece—{ree, quaranteed legal representation for
claimants.

In sum, Georgetown's study staff concludes that
the proposed agency could be positioned to address
the most important deficiencies resident in the current
civil resolution of medical negligence disputes. The
workers' compensation model provides a useful tem-
plate, one that likely would be cost-effective. The
provision of paid legal counsel would be a major step
forward in patient empowerment at an affordable
price level, especially in light of the public costs of
running the courts. To be sure, two important issues
lay outside our study's boundaries—~the fiscal impact
of small claims increase heralded by the Harvard study
reported midway through the Georgetown effort. and
a thorough constitutional analysis of the administra-
tive alternative. Such issues should be answered in
service to strategic operational planning of the pro-
posed agency's implementation. However. the infor-
mation currently available strongly suggests that the
administrative alternative could function successtully
in a state committed to its goals and a careful dem-
onstration of their implementation. It is possible that
a first demonstration would be very successful, in part
owing to the failure avoidance activities its sponsors
would take in the sunshine of continuous national
attention.

Predictions That Must Await a Piiot Test

In support of its proposal. organized medicine
made a number of assertions as to the plan’s impact.
if implemented. These predictions included: (1) an
increase in the number of claims filed and of claimants
receiving a recovery, since compensation would no
longer be limited to the small percentage of patients
whose damages were sufficiently large to attract pri-
vate attorneys; (2) better differentiation between mer-
itorious and nonmeritorious claims; and (3) improved
procedural efficiency owing to the expertise of the
decision makers. The question remains as to whether
these predictions would in fact be realized. They can.
however, be posed as high priority research issues and
be built into a demonstration project’s evaluation
package. Such net impact research would help find
definitive answers to questions that have long plagued
the present system as well.

Similar working hypotheses can be generated for
other predictions advanced by organized medicine or
any of the authorities enlisted to help Georgetown's
study. A strategic plan and a research strategy could
be developed for: incentives to attain physician partic-
ipation in state-sponsored credentialing reviews: ef-
forts to attain physicians’ reports of suspected incom-
petence, impairment, and drug or alcohol dependence
among their colleagues; or Medical Practices Review
Board staffing patterns to investigate substandard
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per{orrhance based upon information contained in the
various reports mentioned above or as filed by mem-
bers of the public.

Weaknesses in the Proposed Scheme

While a test of the Medical Practices Review
Board would thus be very useful to governments and
professional associations, promotion of a research
agenda is not the equivalent of saying that the George-
town review found no defects in and revealed no
cautions about organized medicine’s model. Discussed
at greater length in this article’s last section, the Board
impliedly sets legal services standards, but the Model
Act articulates none. Furthermore, while incentives
for participation of the plaintiffs’ bar are not ruled
out by the Model Act, neither are they addressed in
organized medicine’s proposal.

Furthermore, restructuring of the reporting rela-
tionships between the proposed agency's executive
management and its claimant-serving legal staff is
absolutely essential to retain health consumers' con-
fidence in the agency's fairness. Legal help should be
available initially (prior to claims filing) and contin-
ually to claimants, not predicated upon a claims ex-
aminer's certificate of merit.

Public sensitization to the agency's availability
requires enhanced agency visibility and avoidance of
some medical boards’ virtual invisibility. [f the new
institution is dedicated to a more open. more effective
system of medical professional regulation, provisions
to that end may best be written in the Board's au-
thorizing legislation and not delegated to later rule
making.

One important issue may have practical as well as
constitutional implications for the proposed Board’s
fate: the way the Model Act carves out administrative
jurisdiction for direct health care providers—physi-
cians, hospitals, nurses, technicians, for example—but
leaves indirect health care providers—druggists, phar-
maceutical companies, medical device manufacturers,
independent testing laboratories, for example—in the
current litigation system. The practical issue is a
possible “procedural nightmare,” identified by judicial
members of Georgetown's advisory committee and
published in Courts, Health Science & the Law, 1, at
48. A mandatory administrative system for adjudica-
tion of claims could include “any act incident to or
arising out from a health care provider/health care
consumer transaction alleged to have led to a patient’s
injury.” Not only would such authority likely avoid
fragmentation of dispute resolution, but it could ad-
dress equal protection of the law issues that some
Delphi survey experts identified as potential consti-
tutional challenges to the Model Act.

Other, arguably less urgent, issues could be ad-
dressed as well. A public advisory commission should
be considered as the proposed Medical Practices Re-
view Bdard's public reporting authority. And a major,
expert-based consensus effort to resolve constitutional
issues would prove helpful. But these are adjustments

to an institutional design that holds promise to reach
a truce between warring factions in the medical liabii-
ity field. They are retinements of a propvsed svstem
that seeks to rationalize medical injury compensation.
promote medical professional discipline. empower
people who now, by circumstance or choice. are alien-
ated from the legal system. Such adjustments and
refinements have been drawn, in part, from the con-
tract writers' comments. summarized above. and tive
additional mini-studies, described below.

Case Study of a “Best Practices” Workers’' Compen-
sation Agency

Summary and Conclusions. Georgetown concludes
that a workers' compensation agency model 1s an apt
analogue for organized medicine's proposed Medical
Practices Review Board. The plan tor such a Board
closely parallels the actual structure and tunction of
at least one operating workers' compensation agencx'.
the Wisconsin Division of Workers' Compensation.
We conclude from our empirical study of the Wiscon-
sin agency, moreovar, that an expert agency can op-
erate fairly, efficiently, and professionally and he per-
ceived to do so. It is possible to avoid the specter >t
red tape, callous disinterest. perennially starved state
budgets, and demoralized state emplosees attributed
by some as the inevitable fate of an admimstratseiv
adjudicated medical claims system. The simiiar <ize.
claims-processing capabilities, and budget ot the Wis-
consin agency suggest that the proposed Medical Prac-
tices Review Board couid be an orgamzationally tea-
sible entity.

A case study was conducted in the State of Wis-
consin. together with workshop to deliberate its re-
sults. Organized medicine’s proposal had been dis-
cussed. although not documented. as an expert agency
in the nature of workers’ compensation agencies. Since
many states were reconsidering their workers' com-
pensation schemes. Georgetown consulted the htera-
ture and expert opinion to tind an agency thought o
operationalize best bureaucratic practices. Wisconsin
was selected, and the Wisconsin Division of Workers’
Compensation was studied on-site. To what extent
were workers' injury claims fairly and etficiently dealt
with? To what extent could the workers” compensa-
tion agency be used as a prototype tor the Medicai
Practices Review Board proposed by organized medi-
cine” What implications might stem trom the tact
that the workers' compensation system is based on
no-fault principles while organized medicine’s pro-
posal is lault-based? Serendipitously, another model
surfaced in Wisconsin—the state’s Securities Com-
mission, self-financed and complete with licensure and
claims authority under one administrative root. How.
we asked, could the Commission’s experience illumi-
nate the claims regulation connection built into the
proposed medical practice scheme?

Georgetown's study team. headed by attorney
Sandra S. Thurston, read everything available about
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the Wisconsin agency and then visited the state. In-
terviews were conducted with officials inside the Di-
vision of Workers' Compensation, counse| represent-
ing claimants and emplover-defendents. academic
evaluators, and former administrative law judges." A
draft report was then circulated to the people inter-
viewed, and comments were collected. A formal report
was written, herein summarized. That report provided
the discussion foundation for Georgetown's workshop
on the workers’ compensation analogue conducted
May 29, 1990.%

Because organized medicine sought to link claims
adjudication and professional regulation, Georgetown
conducted another Wisconsin case study: the Wiscon-
sin Securities Commission. The Commission is an
expert agency that adjudicates claims and regulates
the professions involved in securities underwriting.
How. we asked the Wisconsin Securities Commission,
can both functions effectively be linked?

We found in Wisconsin's administrative practice
a qualified no-fault system, as discussed below, This
is a middle zone between fault and strict no-fault.
Worth considering for administrative dispute resolu-
tion alternatives, many Wisconsin Workers' Compen-
sation Division features illuminate prospects for the
proposed Medical Practices Review Board.

Claimants retain private counsel to represent
them in workers’ compensation proceedings. Attor-
neys are compensated through a contingent fee agree-
ment with claimants. Workers' compensation repre-
sentation frequently is a specialized law practice. Un-
der Wisconsin Admunistrative Code provision Ind
80.43. claimants’ attornevs can receive a maximum
tee of 20 of the amount awarded in compensation to
their clients. An attornev can charge less than the
20 conungent fee if he or she feels it appropriate;
however. the entire 20% fee is routinely approved.

People interviewed for this case study judged there
to be no shortage of claimants’ representation. A
specialized workers' compensation bar has developed.
While some informants felt that in some cases the
20% contingent fee was too high, others felt it struck
a proper balance between sufficient incentive for law-
ver representation, on the one hand, and sufficient
realization of injured workers' compensation, on the
other.
Approximately 1.9 million people, working for
120.000 insured emplovers and 150 self-insured em-
plovers. are currently protected by the Wisconsin pro-
gram. This amounts to more than 90% of Wisconsin
workers.

Approximately 77,000 claims, 5,400 requests for
hearings, and 1,700 actual hearings were processed in
1989. Nearly a 17% increase in claims volume occurred
between 1985 and 1989 (Table 2).

Annual Hearings Applications. Most claims are re-
solved without a hearing. The hearing procedure is
described below. Unsatisfied claimants or unresolva-
ble claims may be heard by an administrative law

Table 2
Five-year cisi | in the Wi
Compensation Division, 1985-1989*

No. of Workers Compensation

in Workers'

vear Claims Filed
1985 66.235
1986 66.059
1987 68.369
1988 76.917
1989 77 391

* Source: Georgetown University Program on Science and
Law from data furnished by the Workers Compensation
Division, Wisconsin Department of industry Labor and
Human Retations.

Table 3
ber cn;rby [+

claims filed in the Wi

Division, 1985-1989*

No. of Hearings

quested by claimants by
ge of applications of total
in Workers' C i

% of Workers

Year Appiications Compensation
Filed Claims Filed
1985 5173 7 81
1986 5.443 8.24
1987 5.561 8.15
1988 5.183 6.70
1989 5410 6.99

* Source: Georgetown University Program on Science and
Law from data fumished by the Workers' Compensation
Division, Wisconsin Department of Industry, Labor and
Human Relations.

judge (ALJ). Table 3 describes the Division's recent
hearings application history.

Actual Hearings. Approximately two-thirds of
claimants settle before their hearing is held. In 1988,
1,676 hearings were held. This is 32.6% of 5.141 ap-
plications for hearing filed.

Appeals from Hearings. If a claimant is dissatisfied
with a hearing’s results, the workers’ compensation
law in Wisconsin provides for four levels of appeal.
The first appeal is filed with the Labor and Industry
Review Commission, the second appeal in circuit
Court, the third appeal in the Court of Appeals. and
the final appeal in the Wisconsin Supreme Court.
Each appellate level is empowered to affirm the lower
ruling, modify an award, or remand for further pro-
ceedings.

The labor and Industry Review Commission is
separate from the Workers' Compensation Division
and handles workers’ compensation appeals.; unem-
ployment appeals, and fair employment appeals. The
Commission is governed by three commissioners ap-
pointed by the Governor for 6-vear staggered terms.
Commissioners are not necessarily lawyers, and their
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salaries are approximately 360,000 a vear. They have
the authority to atfirm, reverse, set aside the lindings
in whole or in part, or direct the taking of additional
evidence. Normally, cases are not remanded to an-
other hearing because the Commission’s policy is to
encourage complete hearings the first time around.

Table 4 illustrates the policy's impact. Informa-

tion describing claimants’ opinions about the appeals
process is not available. Attorneys interviewed judged
the process to be fair and evenhanded.
Injury, Qualified No-Fault Mechanisms, and Premium
Rates. The Wisconsin workers’ compensation law
defines an injury as any mental or physical harm due
to workplace accidents or disease, including accidental
damage to artificial limbs, dental appliances, and
teeth,
Because workers' compensation is a “no-fault”
system, compensation generally must be paid even if
the injury was the employee’s fault. In Wisconsin, the
no-fault conception is qualified: compensation may be
increased by up to 15% if the employer fails to comply
with a safety rule or decreased by 15% if an employee
fails to comply with a safety rule.

Premium rates for employers are established by
the Commissioner of [nsurance through the Wiscon-
sin Compensation Rating Bureau. Rates vary, depend-
ing on the industry or business type and the kind of
work performed. Eight hundred different rate classi-
fications are presently established. Rates in each cat-
egory depend on previous injury experience. Thus,
some incentive exists for employers to maintain a safe
workplace. If an employee of an uninsured corporation
is injured. the officers of the corporation are personally
liable for the payments. It i3 a misdemeanor for an
emplover not to secure workers' compensation insur-
ance, which is required by law.

Filing a Claim. Injured workers are encouraged to
report an accident or ailment immediately to their

Selected characteristics of workers' comp th
sppeals taken from administrative hearings by
claimants by number of decided appeals and
affirmation of appeals at subordinate appeilate

forums, 1989*
No. (%) of
Appeliate Levet VO 2 APPERIS  prevous Level
Decisions Affirmed
Labor & Industry 485 364 (76)
Review Commms-
sion
Circwit Court 80 57 (71)
Court of Appeals 21 17 (81)
Wisconsin Suprame 5 4(80)
Court
* Source: Wisconsin Labor and Industry Review Commis-
son. -

supervisor and to seek first aid and medical attention
without delay. Notice of an irjury or disease should
be given to the emplover withia 30 days.

Claims are barred if not liied within 2 vears from
the date the emplovee or his or her dependent knew.
or ought to have known, the nature of the injury or
disability and its relation to employment. The right
to compensation is not barred if the emplover knew
of the injury upen which that late claim is based. The
statute of limitations for these claims 1s 12 vears.

When the employer has natice of employee injury.
he or she is then required to report it to the insurance
company (or to an internal claims office in self-insur-
ance situations). Simultanesuslvy, an “Employer’s
First Report of Injury or Disease™ must be tiled with
the Workers' Compensation Division.

If an injured worker missies more than 3 davs of
work and is found eligible, that worker will receive
compensation for lost wages. The emplover or insurer
is required to send the Workers" Compensation Divi-
sion a follow-up report with.n 14 days showing that
payment of benefits has begun. or presenting reasons
for denial of benefits.

Medical expenses are paid in full, and the worker
has the choice of any physician, chiropractor. osteo-
path, dentist. or podiatrist licensed in the state. Work-
ers have the right to every type of treatment which is
“reasonable and necessary to cure” as ordered by the
treating doctor.

Injury Classifications. Work-related injuries are
allocated into four classifications; temporary total dis-
ability; temporary partial disability; permanent partial
disability; and permanent tcral disability. While spe-
cific injury classes qualify workers for compensation
ranges, they could qualify patients for such ranges and
for priority in the dispute resolution process. Orga-
nized medicine’s scheme has not done so. Neither has
its Medical Practices Reforra Model Act asserted that
vocational rehabilitation is its objective, although such
a purpose could be added to it without disrupting the
statutory scheme. Both of 1hese workers’ compensa-
tion features should be examined for their possible
transferability.

Claims in Dispute: Settlement Approaches. Some-
times parties disagree about crucial issues—such as
whether the injury or disease was related to employ-
ment; whether it caused a permanent condition; or the
extent of permanent disability. When such disputes
arise, the parties have the option to settle the claim
or to request a Division of Workers' Compensation
hearing. Settlement may occur be means of a stipula-
tion of facts or a compromise agreement.

Using a stipulation, the parties reduce the facts to
writing, and the Department may determine an order
or award based on the stipulation. The stipulation
must set forth in detail the manner of computing the
compensation due. [t must be accompanied by a report
from a physician stating the extent of the disability
claimed.
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Short of a hearing, a case may also be settled by
a compromise agreement. A compromise agreement is
considered to be less favorable than a stipulation of
fact settlement. For all practical purposes, a case
cannot be reopened after 1 vear from the date on
which an order issues incorporating a compromise
agreement.

Stipulations and compromise agreements are sub-
ject to the Workers' Compensation Division's review
and approval. In disputed cases failing of settlement,
a hearing may be held before an Administrative Law
Judge. As noted earlier, the proportion of hearings
requested is small, and those actually conducted com-
prise about 2% of claims failed.

The Hearing Process. To apply for a hearing, the
emplovee or his or her attorney must file three copies
of a one-page form entitled “Application for Hearing"
(WC-7) with either the Madison or Milwaukee Work-
ers’ Compensation Division office. If the claim is not
settled following application, the Workers' Compen-
sation Division will set a hearing date. Both parties
are notified of a hearing date at least 10 days in
advance.

Hearings are “semi-judicial” proceedings, with
testimony given under oath and subject to cross-ex-
amination. Documents and reports are introduced into
evidence, and a court reporter transcribes the proceed-
ings.
The ALJ enumerates findings and makes rulings
on the ultimate facts in each case based on testimony
from all parties, as well as doctors’ reports and other
pertinent documents and testimony. The plaintiff will
usually use the testimony of the treating doctor,
whereas the defense may hire its own medical ex-
pert(s).

Medical testimony frequently is presented in the
form of a written report (to be submitted 15 days
before the hearing). Oral testimony is not required.

In addition to medical experts, vocational experts
are often utilized to evaluate lost wages. The ALJ may
order that the injured worker be examined by a doctor
not previously connected with the case.

The Administrative Agency's Budget. The Wisconsin
Division of Workers' Compensation’s budget was
$4.273.962 for Fiscal Year 1989. This budget supported
all agencv requirements and functions. including 93
full-time personnel; 21 staff attorneys were employed
as salaried staff.

The Division's budget is approved and appropri-
ated in procedures consonant with all other state
agencies in the Wisconsin budget process. Financial
sources are exclusively derived from workers' compen-
sation insurance surcharges and paid into the state's
general fund. Expenditures are paid from the general
fund and audited as a state function.

Georgetown estimated that the Medical Practices
Review Board proposed by organized medicine would
cost between $2 million and 37 million to operate
annually. The Board and the Wisconsin Workers'

Compensation agency would have a comparable staff
complement. The proposed Board. however, would
includz claimant legal representation,

The proposed Board's budget was calculated by
varyirg high and low salary and cost assumptions: a
fault-based system entertaining 750 medical injury
claims and 250 conduct complaints was used as a
constant. Moreover, it was estimated that costs could
be paid by a combination of medical negligence pre-
mium set-offs, a modest licensure fee surcharge. and
users’ fees.

‘The Wisconsin case confirms the general validity
of cost estimates related to the Medical Practices
Review Board. It also lends confidence to revenue
estimates.

The Administrative Law Judge Position: impact of
Fault. ALJs are the key bureaucratic positions pro-
posed for the Medical Practices Review Board. even
though they are termed “claims reviewers" and “hear-
ing officers.” These are the experts who actualize the
term “expert agencv.” The Board itself is analogous
to Wisconsin's Labor and Industry Review Commis-
sion. Study staff highlighted pragmatics of the Wis-
consin ALJ's position in order to derive implications
for administrative resolution of medical malpractice
claims.

In Wisconsin, the ALJ is a civil service attorney.
When there is an opening for a position, the Division’s
Administrator interviews four or five applicants.

The starting salary for an attorney without expe-
rience is about $28,000; an attorney with about 5 vears
of experience could expect to earn approximately
$40,000 per vear. Experienced agency attorneys earn
approximately $50,000 per vear. Recently, a 20% raise
was approved for the ALJs, effective July 1. 1990.

Georgetown staff received mixed commentary
about the Wisconsin agency's staff compensation.
Some informants thought the salarv levels to be at-
tractive, especiaily in non-metropolitan areas. where
housing and the cost of living are not hyperinflated.

Other informants conclude that it is difficult to
attract top quality people for the relatively low pay.
However, the hours required of professional staff.,
including ALJs. were thought to be reasonable—40 to
45 hours per week. Legal staff turnover is moderate:
the average job tenure is estimated by the Wisconsin
agency to be 4.4 years.

Required travel is a drawback cited by several
informants who left an ALJ position for private law
practice. The Division's 17 ALJs must cover hearings
held in 29 cities throughout Wisconsin.

Informants assessed the work of the ALJ to be
stressful. On the other hand. the position offers a
significant professional growth opportunity—to learn
and 1o see a great varietv of cases. It also admits
novelty: routine and “burnout” were not reported to
be problems.

From Georgetown's staff observations, ALJs ap-
peared to be able to work independently, with over-

508

COURTS, HEALTH SCIENCE & THE LAW




177

sight going to the quality of their decisions rather than
the number or nature of their specific rulings. ALJ
retention rates mirrored professional personnel gen-
erally. with many employed with the Workers' Com-
pensation Division for 4 to 3 years. About 20% of the
ALJs are estimated to be full career tlong-term; »m-
ployees.

Going to the matter of bureaucratic indifference
to claimants, informants stated that ALJs often de-
velop callousness about the injuries they see most
often. This hardened attitude was not seen as neces-
sarily negative. The no-fault system reduced the im-
pact of ALJ attitude upon outcomes. Generally, how-
ever, cases likely to be appealed beyond the hearing
level involved more profound injuries. In such cases,
ALJ attitudes, while objective, were considered to be
adequately sensitive.

One comment typified informants’ attitudes: “Jur-
ies could never do what the ALJs do so expertly and
efficiently.” There was a general consensus among
Wisconsin-based informants, however, that the issues
of causation, negligence, and standard of care faced
by an ALJ on a Mecical Practices Review board could
be more complex than those confronted in workers’
compensation cases.

Under the proposed Medical Practices Review
Board, the fault concept wouid assure that claims
would be more stoutly defended. Linkage of the claims
and the discipline systems very likely would intensify
that defensiveness. Procedural defenses, however, are
limited in organized medicine's Model Act. Thus, de-
lay is less likely to be interposed by parties than is
common in |lawsuits.

Typical issues 1n a workers' compensation case
are limited to certain fact questions: whether or not
the injury is work-related: the date the injury occurred:
and the nature and extent of the resulting disability.

Organized medicine’s proposal asserts no require-
ment that an ALJ (hearings officer) be an attorney.
Wisconsin informants were questioned about this pro-
posed feature.

Those interviewed felt that a medical claims ALJ
should be an attorney, if for no other reason than to
add credibility to the position. Credibility can soothe
disputes when medical liability issues are very com-
plex and the financial stakes may be high. Some
commentators insisted upon a protessional degree. a
law degree among several options, in ALJ positions.
[t is a symbol, they believed. of enhanced motivation
and commitment, perhaps exceeding public images of
the “average civil servant’s motivation.”

Many Wisconsin informants judged that a trained
attorney would feel more comfortable than others in
dealing with rules of evidenc2 and administrative pro-

cedure. He or she would be better-able to manage the .

parties’ attorneys in controversies before the admin-
istrative agency.

Quality Standards in Administrative Work Products.
During Georgetown's deliberation of contracted pa-

pers assessing organized medicine’s proposal to take
medical malpractice out of the courts. several Advisory
Committee members raised concerns about low quality
administrative work products. In Wisconsin. studv
staff inquired about this matter as applied to the
workers’ compensation system.

Wisconsin insists upon quality ALJ performances.
An ALJ initially is hired for a 1.vear probationary
period. He or she can be discharged during this period
without the usual steps that must be taken to separate
a civil service employee from employment. Evaluation
is systematic during probation, and close supervision
is required.

ALJs receive annual evaluations and qualify for
merit pay increases. This cures disincentives posed hy
time and seniority-based regular increases in grade.
The Wisconsin Administrator has developed a point-
award system to assess work product quality. Bonuses
are calibrated for high quality and exceptional work.
All persons interviewed concurred that Wisconsjn's
ALJs are granted ample independence to reach deci-
sions in cases; they are not under pressure to adhere
to a certain philosophy.

Other Administrative Personnel. The Wisconsin
Workers' Compensation Division appears to benefit
from low personnel turnover and dedicated workers.
[nterviewees cited many reasons lor high personnel
retention rates and high emplovee morale. Some at-
tributed these qualities to a “team spint” character-
istic of Wisconsin public service. Others pointed to a
“good government ethic” in that midwestern state. the
heritage of La Follette's grassrnots populist activism.
Others recognized a “German-Polish work ethic” that
emphasizes hard work and employee loyalty.

Moreover, public service employee benefits are
favorable in Wisconsin. Theyv include group health
and life insurance: 2 to 5 weeks paid vacation. depend-
ing on seniority; group disability benetits: and pension
and retirement programs.

Replication of Wisconsin's emplovee pool in other
states may not be possible. But many of the factors
contributing to Wisconsin's success can be transferred
to a Medical Practices Review Beard. Among them is
the bonus-based concept undergirding meritorious
performance.

The Use of the Pre-Hearing Confarence in Wiscon-
sin. Procedures charted for the proposed Medical
Practices Review Board emphasize several mandatory
conlerences aimed to achieve settlement between the
parties at an early time and certainly before a formal
hearing. These conferences are accompanied by man-
datory settlement offers.

Wisconsin's workers’ compensation agency re-
cently abandoned pre-hearing conferences. The expe-
rience may prove instructive for an administrative
alternative for medical dispute resolution.

Formerly, in Wisconsin, a case automatically went
to a pre-hearing conference before a hearing was
scheduled. The pre-hearing conference had three
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stated purposes: to discuss discovery: to educate the
parties about the hearing process; and to encourage
settlements.

Wisconsin officials found that the pre-hearing
conference did little to encourage settlements or to
accomplish the other stated purposes. Positions were
entrenched. and the pre-hearing conference appeared
to forufy them. In addition, the pre-hearing conter-
ences added to the time and expense of the process.

Wisconsin abolished automatic use of pre-hearing
conferences. These conferences are currently used
only for complex cases. Currently. only 15% of cases
that go to a hearing are scheduled for a pre-hearing
conference. Since routine pre-hearing conferences
have been abolished. the settlement rate has not
changed.

Legal Representation Revisited. Georgetown's staff
asked Wisconsin informants about claimants’ legal
representation in the proposed Medical Practices Re-
view Board. Would a free agency attorney, salaried by
the state, be able to effectively advocate claimants’
interests 1n medical negligence adjudication?

The arrangement generally was thought to be
feasible. However. concerns surfaced about contlicts
of interest. real or apparent, that could occur between
claimants’ lawvers and their employing agency.

Those interviewed unanimously recommended
that claimants’ attorneys be stationed in an agency
independent of the proposed Medical Practices Re-
view Board. However, they also believed that the
private attorney contingency fee provides a useful
incentive to dispute resolution. They supported orga-
nized medicine’s proposal of alternative private coun-
sel when claimants wish to retain outside lawvers.
Salaried agency attornevs, several informants agreed,
would require tncentives to maintain high quality legal
representation standards. Wisconsin's ALJ merit
award program may provide a template for such an
incentive system.

Medical Practices Review Board staff attorneys,
Wisconsin informants believed, would be placed in
conflict by a Model Act provision that required them
to police settlement while advocating compensatory
awards. In organized medicine’s proposal, legal rep-
resentation would be terminated if the representing
attorney judges his or her client to have rejected a
mandatory settlement offer “unreasonably.” Such a
provision would not be permitted under the Wisconsin
Code of Professional Responsibility.

The Discovery Process. Medical reports and rec-
ords are discoverable by both sides to a dispute. How-
ever, depositions are prohibited under Wisconsin Ad-
ministrative Code Ind 80.12.

Most informants judged deposition prohibition to
have increased efficiency. Efficiency gains, they be-
lieve, outweighed losses to concepts of procedural fair-
ness. At the same time, repeat plavers have adjusted
to this discovery condition. One clgimants’ attorney

said that one just had to “use (his) wits more" at a
hearing if surprised by testimony.

Requirements Imposed by a Hearing. In organized
medicine's proposal, a hearing is granted the parues
as a matter of right. In Wisconsin. study staff inquired
about administrative requirements imposed by hear-
ings.

Hearings in Wisconsin workers’ compensation
cases often last for one-half day or less. ALJs tvpically
conduct two hearings per day. frequently 4 days per
week.

One Wisconsin official estimated that each ALJ
spends, on average. 3 hours per case going to hearing.
This time estimate includes time devoted to written
opinions.

It was generally agreed that the hearing proposed
for organized medicine's admunistrative adjudication
agency would be longer than that typical of workers'
compensation cases. [t would be procedurally complex.
Depositions, permitted at the discretion of the hearing
examiner, were thought justifiable. In contrast to
workers' compensation hearings, the medical dispute
would require a larger number of exhibits and docu-
ments. Informants agreed that each Medical Practices
Review Board ALJ proposal would need a larger sup-
port system than is required by an ALJ in a workers’
compensation setting.

The Use of Medicai/Scientific Evidence and Experts.
Experts participating in Georgetown's medical mal-
practice alternatives Delphi survey believed a pro-
posed administrative agency would use scientific evi-
dence more effectively than the courts. Georgetown
staff inquired about this matter in the workers’ com-
pensation context.

In Wisconsin, no limit is placed by rule on the
number of live wiinesses that may testify at a hearing.
However, the presiding ALJ may limit witnesses if he
or she feels that testimony is repetitive or redundant.

Wntten medical reports-are used to a greater
extent than live witnesses, apparently for two reasons:
doctors generally do not like to testify as witnesses in
these cases and may be unwilling to attend a hearing;
and, according to practicing attorneys, the two sides
usually agree on the contents of a medical report.

Since a relatively small number of attorneys spec-
jalize in workers’ compensation, the defense and
claims attornevs have developed a relationship char-
acterized by trust and rapport. Their common interest
usually is to obtain a fair outcome in the case at hand.
Case voiume assures attorney remuneration. Stipula-
tions therefore are common. This reduces the need for
tortuous or predatory discovery.

Within the hearing context described earlier, two
types of experts generally testify in workers’ compen-
sation cases. The first are medical experts. They de-
scribe the nature and extent of the claimant’s injury.
The second expert category includes a variety of vo-
cational experts. They testify as to the loss of future
earning capacity.
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When a Wisconsin workers’ compensation agency
ALJ faces two partisan experts, the law constrains
him or her to select one expert’s estimate or the other's
twithin 3°%), and not an intermediate position. Thus,
experts are encouraged to offer more plausible, less
extreme disability estimates.

Parties’ choice of a biased or exaggerating medical
expert is thought to be restricted by this ALJ opinion
election requirement. The success of this method rests
on having ALJs who are experienced and knowledge-
able. This places a premium on retention of an expe-
rienced ALJ staff.

One former ALJ said that if it appeared that both
sides’ experts were “out of line,” the parties would be
o informed and would be encouraged to settle the
case. It was also pointed out that “hired gun experts”
ar~ quickly identified in this system, and their testi-
mony is weighted with bias. Vocational experts re-
ceived more ctiticism than medical experts in Wiscon-
sin interviews. Their testimony could be more easily
“bought,” and it often appeared to be a waste of time
or biased against the injured worker.

Informants representing both plaintiffs and de-
fendants complained about the high cost of experts.
In Wisconsin workers' compensation claims, each
party pays for its own experts. The ALJ is permitted
to call his or her expert if necessary to achieve a better
understanding of the issues in a case. However, this is
done only rarely.

The proposed Medical Practices Review Board,
on the other hand, is designed to freely use neutral
and independent experts. The Model Act so provides.
And Georgetown's estimates of the Board's financial
requirements include significant funds for this pur-
pose. more than $1,000 per case filed. and more than
310,000 per case expected to require a formal hearing.

Fairness to the Parties. This case study discovered a
consensus among those interviewed: on balance, they
concluded. the injured worker in Wisconsin receives
fair compensation in a fair adjudication procedure.
Most informants thought that some injuries are ov-
ercompensated and that others are undercompen-
sated. In some cases, an injured worker will not receive
anywhere near his actual wage losses; but that worker
will usually not be forced into poverty either.
Wisconsin officials and observers believed that
the workers’ compensation system accomplishes its
basic purpose. Some observers objected to an anti-
quated benefit rate. That rate is frozen from the date
of injury. Thus, a worker who was injured 30 vears
ago and then received 390 per week at the top of the
benefits scale would now still only receive 390 per
week. However, the vocational rehabilitation program
can help injured workers learn another line of work.
Criticisms advanced by Wisconsin informants em-
phasized: “the law was more complex than the process
required”; injured workers suffered as the result of
damages set according to schedule, rather than by an
individualized assessment approach; there was a tend-

ency for smaller cases to be fairly and etficiently
resolved and compensated, whereas undue delay and
confusion could attend to claims for significant com-
pensation for more profound and complex injuries.

Protection and Improvement of the System's Integ-
rity. The Department of Industry, Labor and Human
Relations hosts an advisory council on workers' com-
pensation. Advisory council members are appointed
by the Labor and Industry Review Commission. The
advisory council includes five labor representatives,
five management representatives, three nonvoting
representatives of the insurance industry, and the
Administrator of the Wisconsin Workers' Compen-
sation Division, who serves as chairperson. Bevond
advice, the advisory council reviews legislative pro-
posals to amend the workers’ compensation program.
Only amendments agreed to by the entire council are
submitted to the legislature. Over time. the legislature
has developed confidence in this review procedure.

The advisory council buffers the workers' compen-
sation program within the political process. [t serves
as a counterbalance to special interest groups :hat
lobby for legislative change in their own interest.

Most Wisconsin commentators felt that the coun-
cil system was good way to pass amending legisiation.
Advisory council hearings are open to the public. One
informant observed that it is often difticult to get
injured workers actively involved in the advisory coun-
cil's hearing process. Self-interest is limited. Amend-
ments would usually not retroactively benetit injured
workers, and compensation levels are not an issue tor
uninjured workers.

The proposed Medical Practices Review Board
contains no mechanism similar to Wisconsin's advi- ]
sory council. [t is believed rhat the Board's credibulity
would be enhanced by an advisory council widelv
representative of health policv. provider. and con-
sumer interests.

Administrative Appeal and Judicial Review. A case
must be appealed within 21 davs of an ALJ's decision
following a workers’ compensation claims hearing.
The Labor and Industry Review Commission has 20
days in which to answer the appeal.

The Commission’s attornev examines the actual
record of each appealed case. The examination in-
cludes a summary of testimony or other evidence
presented at the heartng. The summary 1s prepared by
the ALJ who heard the case.

The file is then routed to one of the commissioners
who will briefly write his or her inclination concerning
the case, usually in one or two lines. The tile s then
routed back tq gne of the 12 Commissicn reviewed
attorneys. three or tour of whom review workers’
compensation appeals exclusively.

The reviewing attorneyv then writes a longer rec-
ommendation to affirm. reverse. moditv. or remand
the workers' compensation ALJ"s decision. The review
attorney typically reviews one or two cases per day.
The attorneys and commissioners meet, regularly to
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discuss the cases and come to a final decision. Nor-
mally, the commissioners accept the review attorney’s
recommendations.

Since the review is entirely on the record, the
reviewing attornevs do not have the opportunity to
see the witnesses’ manner and demeanor. In contrast
to judicial proceedings. Review Commission attorneys
are permitied to consult the workers' compensation
agency ALJ. They may inquire about the witnesses’
demeanor and credibility.

Review Commission attorneys interviewed for this
study were asked about ALJ attitudes in the lower
agency. Were the ALJs defensive about their deci-
sions? Would the ALJs share with the reviewing at-
torneys a distinctly biased view?

Review Commission attorneys answered that the
ALJs tended to be advocates of their decisions; how-
ever, gains were realized in an unclear case from
consultations with the ALJ. If a conversation with the
ALJ takes place. its substance is entered into the
reviewing attornev's record, and it is thus preserved
for subsequent appeals proceedings.

Wisconsin observers agreed that Review Commis-
sion attornevs render a careful and conscientious ex-
amination of appealed cases. Reviewing attorneys are
not afraid to reverse an ALJ when warranted. A few
informants believed that Review Commission attor-
neys may spend more time per file than spent by
ALJs.

During the Georgetown case study, the Labor and
Industry Review Commission had a case backlog and
sought approval for additional legal help. The review-
ing attorneys are able to rotate among cases appealed
from the divisions of unemplovment, workers’' com-
pensation, and fair employment.

An appeal of the Review Commission’s decision
may be made to the Circuit Court, but findings of fact
made by the Commission. in the absence of fraud,
shall be deemed conclusive if substantiated by credible
and substantive evidence. About 16% of the cases that
reach the Commissioner are appealed to Circuit Court.
From the Circuit Court, an appeal may be made to the
Court of Appeals and eventually to the Supreme
Court.

In contrast to organized medicine's proposed ap-
peals structure. the Wisconsin review of administra-
tive decisions encompasses substantive and proce-
dural matters. The appeals process of Wisconsin
workers' compensation decisions seemed to be inde-
pendent and thorough. Georgetown staff were im-
pressed by the Review Commission's independence. It
seemed significant that the appeals level was inde-
pendent from the operating workers' compensation
agency. Appellate personnel exist separately and in-
dependently in the state’s organizational structure.
With a separate reporting structure from workers’
compensation ALJs, Review Commission and judicial
personnel had no particular allegiance to the operating
agency. This arrangement seems, in part, to account

for the credibility enjoyved by Wisconsin's workers’
compensation system.

Conclusion. Georgetown's case study of “best agency
practices” in the workers' compensation system per-
mits a few conclusions and implications.

Historically, the need for workers’ injury compen-
sation legislation crystallized at the turn of the 20th
century. Relationships between large population
groups—employees and emplovers—had become se-
verely strained. Peace in the workplace was sought
amid public awareness that judicial remedies available
10 injured workers were spare. litigation costly, and
emplover defenses nearly impenetrable. Unrest was
growing. Industrial development was handicapped.

At the turn of the 21st century, similar observa-
tions are made with respect to relationships between
two large population groups—health care consumers
and health care providers. Health care gobbles up a
lion’s share of the gross national product (11 while
the nation attempts to compete globally in a postin-
dustrial, service-oriented economy.

Health-related litigation apparently burdens the
society and the health care professions, pushing up
costs through insurance policies and defensive medical
practices. No one knows the toll levied by iatrogenic
illness from the injured plaintiffs’ collective perspec-
tive. Medical injury, by all reliable reports. is common,
but only a small proportion of those injured appear to
have access to the legal system. An even smaller
proportion is compensated.

In the future, many justice system planners be-
lieve, the administration of justice will be diversified.
Administrative adjudication could be one important
foundation of such diversification.

The workers' compensation program provides an
appropriate and informative foundation upon which a
fault-based administrative alternative for medical
negligence may be considered. Organized medicine
correctly adopted it as a precursor and analogue. That
adoption is not without its problems, however.

The principal conceptual difficulty is adaptation
of organized medicine’'s fault-based system to admin-
istrative adjudication rooted in no-fault conceptions.
We have observed that the fault concept is an impor-
tant link between medical claims and medical profes-
sional regulation, a social policy necessary for the
continued integrity of the health care system. but
fault-based systems galvanize resistance and stigma.

One way out of this conceptual knot may be the
use of qualified fault and qualified no-fault concepts.
The means to bridge these concepts may be scheduled
compensation awards keved to authoritative health
care practice guidelines. The prospects seem to out-
weigh the obstacles.

Our studies of Wisconsin indicate that it is pos-
sible to establish an Article | adjudication syvstem
characterized by relatively high degrees of

@ fairness
@ efficiency
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@ prompt. arguably adequate compensation for
the injured

@ retention of a high level of professionalism and
experience in the administrative bureaucracy

@ a high settlement rate

@ a fair review process

All of these attributes are related to the goals of
organized medicine’s proposal.

Workers' compensation agencies have been in
place for 30 vears and therefore have eight decades of
experience upon which to draw. Organized medicine's
proposal 1s yet to be tested. The Wisconsin workers'
compensation agency experience lends confidence to
the prospective operation of a fair and expert medical
dispute resolution agency.

Our study trom Wisconsin indicated that adequate
funding is crucial to the success of a workers’ compen-
sation system and will also be crucial to the success
of organized medicine's proposal, especially in the
start-up years, when factors such as the number of
expected claims will be uncertain. There was unani-
mous agreement throughout our study of an adminis-
trative analogue that medical malpractice cases are
more complex and will require a greater amount of
expertise and a greater amount of resources than
workers’ compensation cases.

Opinion Surveys of Judges and Court-Related
Personnet’’

In addition to the expert surveys described here,
researchers at Gecrgetown also conducted surveys of
judges and other court-related personnel to determine
their views as to the desirability of diverting medical
malpractice cases to an administrative agency.

First. we conducted a survey of 61 judges and 22
other participants at the Conterence on AIDS and the
Courts tMhiami, Florida) and at the Second Midwest-
ern Conference on Court Management tMilwaukee,
Wisconsin). both held in April 1989, Tables 5 to 7
present the aggregate responses. The tesults showed
that roughly one-quarter favored such a diversion {19

of 33 total partucipants). Approximately the same
number {17 participants) were neutral on the question.
and slightly more believed that the idea was undesir- |
able 124 participantss.

Table §
Freqgiency and percentage distnbution of opinions !
about medical malpractice diversion to administrative
adjudication yielded by participants in the Conterence !
on AIDS and the Courts, and the 2nd Midwestern !
Conference on Court Management, Apnl 1989 (N = i
85) !

Response Frequency ’s

Very desiraple 20 235 ;
Neutral 17 209 ]
Very undesirable 24 82 ;
No opinion 3 ‘5

Oiferent view [ b

No answer 9 )

Total 85

!
|
1009 i
|

Table 8
Gomparison of judges’ and non-judges’ opinions
about maedical malpractice diversion to administration
adjudication yisided by participants in the Conferance
on AIDS and the Courts, and the 2nd Midwestern
Conference on Court Management, Apni 1989 (N =
83)

Judge Non- uege

Response e s e e
No %a No s \
very deswable 13 23 6 273 '

Neutral 14 230 3 138
Very undesirable 19 31 5 227 ;
No opinion 5 82 3 136 {
Different view 6 98 0 20 i
No answer 4 66 30 227 !

Total 61 100 2 ¢

*Two persons faled to specity occupation and were
dropped from the sample
> Due to rounding.

Table 7

' opinions about medical malpractice diversion to

Frequency distribution comparison of

s types of judg
administrative adjudication yielded by participants in the Conference on AIDS and the Courts, and the 2nd

Midwestem Contsrence on Court Management, Apni 1989 (N = 81)

Type of Court Represented by Judicial Survey Participants

Special
Response T'Ge‘, sk al '« AppealsCount  Junsdicton  Other Count Total
bt (N=3) Count (N=86) (N =861)
(N =32) (N = 20)

Very desirabie ? 0 3 1 13
Neutral 1 1 14
Very undesirable 8 1 ; 3 155)
NO oprtion 1 1 1
Different view g g ; g 6
No answer 4
% of judges’ subsampie 52.5 4 328 98 1000
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In a second survey, a wnitten questionnaire was
sent to recipients of grants from the State Justice
Institute seeking their assessment. Of the 81 respond-
ents, 33% favored the idea, 15% were neutral, and

Table 8

36% were unfavorable, with the balance &xpressing no
opinion or providing no answer. Tables 3 to 10 present
the aggregate responses.

Moreover, Georgetown University's Editonial As-
sociates comprised another sample. Two hundred law-
vers, judges, and scientists responded to the following

question:

Medical malpractice is one lawsuit frequently lit-
igated in State court. To what extent do vou regard
as desirable removal of this type of action from

Frequency and percentage distributions of opinions
sbout medical maipractice diversion to administrative
adjudication yielded by a sample of State Justice
Institute grantees responding to a mailed pencil/

paper quest e, ! ber 1989 to January 1890 the courts to an administrative dispute resolution
(N = 81) system modeled along a workers’ compensation
Response Frequency % agency with attorney representation of claimants’
provision for attorneyvs’ fees”
Very desrable 10 12.3

Somewhat desrable 17 210 In this sample of 200 Editorial Adsociates. 56
Neutral 12 148 found the removal of medical malpractice suits from
Undesirable \ 19 23.5 the courts into some form of alternative dispute reso-

Very undesirable 10 123 lution mechanism to be very desirable or desirable.
No opinion 10 12.3 The distribution occurred about equally among
;‘0 3{‘5“’9' 8:13 93 ;, the occupational reference groups comprising the sur-
ota : vev sample (Table 11). Thirty of the 200 Editonal

* Due to rounding. Associates (15%) had received degrees in more than

Table 9

Frequency distribution by court about medical maipractice diversion to administrative

lated role re: opin

adjudication yielded by a sample of State J Institute g responding to & mailed pencil/paper
questi ire, November 1989 to J y 1990 (N = 81)
Type of Role Represented by SJI Grantee Survey Participants
Response Count Judge
= Admimstrator Commentator* (Appeiiate) Lawyer Other Total
Very desirable 3 2 2 2 1 10
Desirable 4 5 5 3 0 17
Neutral 5 2 1 2 > 12
Undesirabie 8 4 4 2 ' 19
Very undesirable 4 3 2 1 0 10
No opinion 4 4 0 1 1 10
No answer 0 0 2 1 0 3
Totat 28 20 16 12 5 81

* Commentator = academic or foundation or research institute personnel.

Tabie 10
Percentage distribution of court-related role re: medical maipractice diversion to administrative adjudication yieided

by a sample of State Justice institute grantees responding to a mailed pencil/paper questionnaire, November 1989 to
January 1990 (N = 81)

Type of Role Represented by SJI Grantee Survey Participants

Response* Court Commentator® Judge Lawyer Other Total
Admimigtrator (Appeliate) - . -
(N = 28) (N = 20) e 16) (N=12)  (N=8  (N=81)
Favorable 25.0 35.0 43.8 41.7 20.0 333
Neutral 179 10.0 6.3 16.7 40.0 148
Unfavorable 429 35.0 375 25.0 0.0 35.8
No opinion 14.3 20.0 0.0 8.3 20.0 12.3
No answer 0.0 0.0 125 83 0.0 37
Total 100.1 100.0 100.1 100.0 100.0 999

* Favorable = Very desirable + Desirable; Unfavorable = Undesrable + Very undesirable.
° Commientator = academic or foundation or research institute personnel.
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Table 11
Occupations of Editorisi Associates responding to

survey

Occupation No. %
General practice lawyers 57 28.5
Civil gefense lawyers 3 15.5
Civit plaintitfs’ lawyers 15 75
Patent lawyers 1" 55
Appeilate lawyers 2 1.0
Environmental lawyers 7 3.5
Government lawyers 7 35
Other specialized lawyers® 15 75
General tnal judges 1 0.5
Law professors 10 5.0
Physicians 15 75
Heaith scientists 17 8.5
Others: administrative/policy 12 6.0
roles
Total o 200 100.0

* Speciaized lawyers include attomeys speciaizng n
heaith, intedectual propeérty, and real estate law, several
serving as counset to hospitals, businesses, and research
organizations.

one discipline. The following combinations were re-
ported: M.D./ZJ.D. (11); J.D./Ph.D. (10); J.D./M.A.
(4} J.D./L.L.M./M.A. (health law) (1); J.D./M.A./
C.P.A. (1) J.D./MB.A/MS. (1) J.D./M.S. (engi-
neering) (1%; and J.D./M.P.H. (1).

While these surveys were not designed to provide
statistically valid measures of judicial opinion, they
do suggest a receptivity to the basic theory informing
organized medicine’s proposal from a group that might
be expected to be more strongly supportive of the
current court system. There appears to be significant
openness to the concept, as revealed by the large
number of respondents who were “neutral” on the
issue. If the utility of the administrative approach
could be established by empirically sound research,
considerable additional support for the administrative
approach could be forthcoming.

From the patient's perspective, organized medi-
cine’s proposal has not been subjected to representa-
tive samples in public opinion polls. There are some
suggestions from the literature that recovered com-
pensation under any alternative may be smaller than
awards from lawsuits surviving through trial.* a
period typically lasting from 2 to 6 vears. The trade-
off appears to be guaranteed access to a claims system
and a legal system that Georgetown calculates could
result in compensation in as little as half the time of
the current system. The stress experienced by claim-
ants may be substantially lower, although empirical
data on this are lacking. [t appears that the ingredients
for a meaningful trade-off, however, are provided by
organized medicine’s proposal.

How this trade-off may be viewed by health care
consumers is not clear, but it may depend upon how
the public is approached about it. If an expert agency
alternative were introduced to promote consumers’

interests in health care quality. and not as a hedge
against large jury verdicts. the agency context may
not be offensive. The public has expressed misgivings
about the health care system but generally appears to
be comfortable about patient-doctor relationships. In
spite of anecdotal commentary to the contrary in the
press, recent surveys disclose the overwhelming pre-
ponderance of the public to regard relationships with
physicians as satisfactory and personal experience
with health care as adequate. Nevertheless, concern
about health care system continuity and worst case
occurrence coverage worry Americans far more than
health care consumers in other industrialized nations.
These findings were recently reported by the Louis J.
Harris Organization in conjunction with the Harvard
School of Public Health and the Institute for the
Future.”

At the same time, the Gallup Orgamzauon. in a
poll conducted for the American Society of Cataract
and Refractive Surgery (not a member of the Medical
Liability Project sponsoring organized medicine’s
Model Act), found in a nationwide survey. reported in
January 1990, that “6/7 of the respondents said theyv
currently maintain a relationship with a physician.
68% of such respondents were very satistied and 26
of the respondents were satistied with the quality or
care they received from their physicians.”""

A cost-effective alternative to improved medical
practices, then, may strike a responsive chord among
the public. Organized medicine has created a design |
for a new institution that could vield such expecta-
tions.

Deiphi Survey of Medical Maipractice Experts

The fourth study performed was a twice-iterated
survey of 29 experts from a variety of backgrounds.
including plaintiffs’ attornevs, defense attornevs. mal-
practice insurers, hospital administrators, physicians,
and academic personnel from a variety of tields in-
cluding law, health policv, and economics.*' This 1s a
so-called Delph study. because it attempts to portray
agreements and disagreements leading to predictions
or scenarios.*? This tool is used frequently to concen-
trate expert opinion under conditions of high uncer-
tainty. It is a policy research tool that has gamned
respect in the technological forecasting tield. We used
a modified approach and highlighted agreements and
disagreements about organized medicine's proposal.
but dispensed with scenarios that could onlv be gen-
erated by simultaneous computer modeling with the
experts meeting together or networked on-line. fea-
tures not funded by the present study.

We attempted to enlist experts representing dif-
ferent professions that played roles in adjudicating
cases or evaluating the workings of the malpractice
system; an obvious challenge was to obtain a sufficient
breadth of coverage. The experts were nominated by
our project’s national advisory committee, and then
selected by the researchers from among a roster of
nearly 100 candidates. The first 35 were chosen
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blindly, in lottery fashion. from sector batches so as
to assure sector balance. Fifteen additional persons
were selected as a second queue of replacements in the
same manner. Twentyv-nine persons compleied both
phases of this mini-study and were paid a modest
honorarium for their participation. Our informant
sample objective was 30 experts.

Unlike this project’s first mini-study, where the
commissioned authors were free to structure their
analyses according to their own sense of what was
important. this survey was more structured. We de-
veloped a series of questions focusing upon key attri-
butes of organized medicine’s proposal and sought the
experts’ reactions as to the proposal's likely impact.
These key issues included such questions as the pro-
posal’s constitutionality, feasibility. potential for im-
proving the efficiency of the current system, and over-
all fairness. The questions also aimed at focused as-
sessment of specific features of the proposal, such as
its use of blind settlement offers, and the specific
substantive law changes proposed by the Model Act’s
$ponsors.

The survey was conducted in two phases. The first
phase required the experts to complete a question-
naire. The second phase consisted of a personal inter-
view conducted by the members of our research staff.
All interviews were conducted by telephone from a
uniform schedule. In the paper-and-pencil survey
phase, participants were provided with a summary of
the proposal, the Model Act, and explanatory mate-
rials for completing the questionnaire. The primary
findings are summarized here. The second phase, the
interview, supplied questions ahead of an appointed
telephone call. Also supplied was a summary of the
first phase's results. and participants were asked to
comment.

A summary of relevant professions included are:
attorneys (7); physicians (4); academics (7); insurers
(2): health maintenance organization representatives
(1); consumer advocates (3); governmental officials
4); and journalists (1). Within a particular area, ef-
forts were made to canvass a variety of viewpoints.
For example, in the attorneys category, we surveyed
two plaintiffs’ attorneys, three defense counsel, one
corporate attorney, and one tort reform expert.

The majority of the respondents concluded that a
test implementation of the Model Act is warranted.
Perhaps the most important issue was the experts'
views as to whether the administrative alternative
represented an improvement over the current system
in terms of overall fairness and efficiency. There are,
of course, definitional questions with respect to both
goals—fairness or efficiency could be measured ac-
cording to a number of different perspectives and
parameters. We did not attempt a definition of either
term.
We urge caution upon the reader with respect to
results: with onlv 29 expert participants, percentage
representation, the form in which this information is
presented, cannot possibly be representative or statis-

ticallv significant given the sample bias inherent in the
mini-study. Nonetheless. the aggregated opinions. as
well as matters avoided. provide some illumination
about organized medicine’s proposal Moreover, the
research staff believes the participants to be highly
qualified in the medical negligence field. We expen-
enced an extraordinary willingness to go beyond re-
quirements to satisfy the survey's requests.

While a substantial minority (approximately 40
stated that the administrative alternative would likely
enhance the fairness of the claims resolution process.
the majority (approximately 60%) opined that it would
result in little or no improvement in fairness. The
reasons given to explain the majority’s hepticism
varied. Some experts anticipated that the system
would place an unfair emotional and financial stress
on the claimants, perhaps owing to the lack of a true
adversarial representative working on their behalf.
O-hers felt that the procedures established by the
proposal favored physicians or questioned the fairness
of allowing medical representation on the Board.

With respect to efficiency considerations. the
weight of opinion favored the proposal. A clear major-
ity lipproximately 60%) stated that the proposed sys-
tem would likely result in a moderate to great improve-
ment as compared with the current litigation system:
40% anticipated little or no efficiency gains. Among
the majority, efficiency gains were expected based
upon the speed of resolution and the quality of deci-
sion making. The initial steps of filing a claim under
the proposed system would be much easier than the
filing of a formal suit under the present system. The
experts suggested that the most dramatic improve-
ments would occur in two categories of cases: (1) the
routine administration of smailer claims which the
svstem currently does not handle well: and (2) hand-
ling medical technical disputes in which the Board's
expertise would be useful. Skeptics pointed to the
inevitable pitfalls of any bureaucratic system. In the
absence of an operational definition of “efficiency,”
however, it appeared to the research staff that most
majority respondents designated access and ease of

_access as their efficiency indicator in the paper-and-
pencil survey.

Perhaps somewhat surprisingly, there were no
major differences in terms of the occupational or
employment settings that aypeared to influence opin-
ion on these issues, other than the expected fact that
plaintiffs’ representatives were uniformly negative. Of
course, within anyv occupational category, there were
only a small number of experts; the largest group, for
example, was academics, of which seven were included
in the survey. A few comments on reactions related to
expert status are worth noting.

The physicians surveyed seemed wary of expecting
too much from the proposed adjudication system.
They tended to give the proposal high marks with
respect to efficiency considerations and more compen-
sation delivered to actually injured patients. They
doubted that the claims or professional regulatory
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regimes would decrease the incidence of medical neg-
ligence. They appeared to question whether the ad-
ministrative forum would reduce the stress associated
with malpractice litigation.

Plainuffs’ attorneys saw no advantages and in-
stead highlighted constitutional problems. Plaintiffs’
attorneys seemed less likely than all others to weigh
the issues overall.

The survey's academics expressed reservations

over the proposed adjudication system's potential ef-
fectiveness, but seemed eager to evaluate outcomes of
an actual demonstration effort. This group attnibuted
the following strengths to the proposal: simplified
claims management: potential for fast and efficient
small claims settlement: improved handling of tech-
nically complex cases: and a cap on awards. They also
regarded personnel as critical to the proposed expert
agency's success: they were suspicious about state
government's ability to attract and retain high quality
personnel, and raised additional questions such as the
legitimacy of the Board's make-up, specifically, the
number of members from the medical profession. They
seemed unaware that, currently, in every state, the
medical profession occupies most (all in some states)
of the state medical boards’ authorized seats and that
the admunistrative proposal would be governed by a
lay majority upon the Medical Practices Review
Board.
The experts generally believed that organized
medicine's proposal offered a potentially successful
forum in which the facts comprising evidence of injury
and fault could be appropriately presented and ex-
amined. Sixty-two percent of the respondents antici-
pated an improvement in the use of medical and
scientific evidence in an administrative forum when
contrasted with the court system. The reasons for
such trust are not clear from first phase survey resuits,
but the follow-up interviews suggested that the im-
provement was attributed to the expertise of the
claims reviewers and hearing examiners, who were
likely to be a more receptive, objective, and competent
audience for presentations of such evidence. Several
respondents qualified their support, noting that the
key issue as to whether this benefit would be realized
depended upon recruiting high quality reviewers and
hearing examiners.

A similar opinion favoring the administrative ad-
judication proposal was observed with respect to cost
of resolving these claims. A majority of approximately
60% predicted that there would be a moderate to great
reduction in costs to physicians, These reductions
would translate into lower medical malpractice insur-
ance premiums. A similar majority anticipated a re-
duction in costs to the claimants, owing in part to
reduced need for private counsel. Sixty-nine percent
of the respondents felt that there would also be reduc-
tions to liability insurance companies, but the mag-
nitude and utilization of such savings were not esti-
mated. Most expected that, overall, there would be

- |

little or no cost savings. however. because ol the likely
increase in the number of claims.

In assessing the proposal's ability to improve the
quality of health care. opinion split eveniv Forty.
eight percent of the respondents predicted little or no
improvement; 45% anticipated some or great improve-
ment, with the balance expressing no opinion. [t s
not clear whether the administrative pruposal’s link-
age between claims and discipline was considered or
whether the experts thought that medical negligence
was simply a minor factor in achieving quality care.
In a related finding, a large majority (72%) opined
that implementation of the plan would cause little or
no reduction in the incidence of medical negligence.
They may have equated low medical negligence with
high quality of care. On the other hand. the U.3.
Congress Office of Technology Assessment has deter-
mined that medical negligence is a weak predictor of
health care quality, with much more weight given to
medical professional discipline, a proposal feature that
the Delphi experts failed to emphasize.*’

Most did agree that the proposal would spur
claims frequency since many small claims would he
asserted by claimants who would not or could not
otherwise enter the litigation process. Sixtv-live per-
cent predicted moderate or great increase in claims
frequency. [t was suggested that some of these addi-
tional claims would be nonmeritorious claims tn which
the patient was angry with the doctor for some reason.
Given the ease of filing, many of these claims. which
are currently screened out of the system by plaintiffs’
attorneys, were predicted to be tiled. Recent tindings |
by the U.S., General Accounting Office’s study of i
Michigan's voluntary medical arbitration svstem.
however, cast doubt upon such an automatic result.**
If case filing increases occur. it is a matter for research
to determine the stimulus for such as increase in the
absence of private lawyer incentives.

The respondents were also asked to give their
assessment of specific features of the model statute.
The experts were sharply divided regarding most tea-
tures. For example, slightly over half favored the
following provisions moderately or strongly: t1) re-
quiring settlement offers to be made at both the initial
prehearing conference and again at the final prehear-
ing; !2) placing caps on non-economic damages; (3}
changing the standard of causation to one of pure
comparative negligence; and (4) limiting judicial re-
view of the Board's actions to procedural 1ssues only.
The largest “approval” rating, at about 70, was given
to the use of collateral payments to reduce damages
and periodic payments of any award of future damages
to a claimant.

Concern was expressed about the proposal's
chances of enactment, although the Delphi study was
conducted in early 1990, just as the federal govern-
ment's initiatives in medical tort reform were being
readied and before the Harvard Study of New York
was released. Two respondents believed that a legis-
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lature would enact the plan in its present form. The
balance of those answering were evenly split: one-half
131 refused to specuiate as to its legislative prospects
owing to a lack of familiarity with the local political
process; the other half thought political alliances
would resuit 1n the proposal's rejection by the legis-
lature in thewr respective states. Thus, some Delphi
experts worried that regardless of the proposal's mer-
its, it could fail on purely political grounds.

The survey indicated the experts’ beliefs that the
fault-based administrative proposal could face signif-
icant constitutional challenges if enacted in its present
form. but that the proposal would survive constitu.
tional tests. The proposal’s primary feature is to abol-
1sh civil court junsdiction in medical malpractice cases
in favor of an administrative agency that would resolve
claims without a jury. Nineteen experts (65%%) antici-
pated that a constitutional challenge based upon the
right to jury trial would be launched against the pro-
posal: many experts also anticipated due process (11
experts) and equal protection challenges (10 experts).

While we do not focus on the likely outcome of
the specific challenges. most experts opined that the
equal protection and the due process problems could
be surmounted if a robust public record of public
benefits were made during legislative enactment of the
model bill or s successor. The experts were less
confident that the right to jury trial argument would
be rejected by a reviewing court, but many left the
matter untesolved, preferring to suggest that trades
tor the jury system must be clearly advantageous to a
given state’s health consumers.

The experts had no consensus on the ideal envi-
ronment for testing the plan. Several believed that a
state with high costs and a high volume of cases would
be best suited, while others suggested a small state
with low case volume. The experts nominated 25 spe-
cific states as possible sites for implementation.

We also asked the respondents what improve-
ments or changes they would make in the proposal.
Nineteen of 29 respondents offered changes. The most
commonly recommended change centered on the issue
of judicial review. Five experts voiced concerns about
the hmitations that the model statute placed on ap-
peilate review. But only one additional respondent
insisted that the night to trial be preserved. In response
to the question of whether a change to provide a trial
de novo was preferable, response was split. Twelve
respondents claimed that such an amendment would
increase their support: 14 experts said it would not.
Five experts said that the availability of a trial de
novo would eliminate their support for the proposal,
apparently on the grounds that it would undercut the
basic premise of the proposal as a replacement for the
current system. Four experts noted that such a change
would almost certainly make the experiment politi-
cally more attractive.

The workers' compensation system has been cited
as an organizational analogue for the administrative
alternative. During the follow-up interview, the ex-

perts were asked what, if any, aspects of the workers’
compensation system were transferable. The opera-
tional advantage most often cited was the enhanced
efficiency of the administrative svstem. This effi-
ciency was attributed to a combination of development
of expertise within the admimstrauive svstem and
abolition of the jury. Other perceived advantages in-
cluded lower costs for adjudication and consistency of
decisions and awards. Operational disadvantages of
the workers' compensation system included the in-
creasing “lawyerization” of the compensation process.
but no workers’ compensation agency offers free legal
assistance to its claimants, a unique feature of the
administrative alternative. Several respondents noted
that the analogy between workers' compensation sys-
tems and the proposed administrative system was
imperfect. but Georgetown's examination of 4 work-
ers’ compensation agency disclosed in actual design
and operation a much better fit than these few experts
expected. The removal of fault from workers’ compen-
sation cases, three experts suggested. greatly facili-
tated the function of the compensation board: the
Board's task in applying a fault-based standard would
be much more difficult. Many workers' compensation
agencies, however, operate a limited no-fault svstem:
fault concepts are applied and emplover penalties
assessed in workplaces failing to prevent recurrent
injuries. [t may be that some medical injuries are more
complex, as a few experts suggested: in compensation
cases, the worker may be healthy prior to the injury.
whereas in medical liability, the identification of dam-
age and fault is complicated by pre-malpractice :ll-
nesses or injury.

The respondents were also asked to compare the
desirability of implementing organized medicine’s pro-
posal with a lengthy list of other proposed tort reform
options. The only alternative receiving overall tfavor-
able scores was pretrial screening panels.

In general, the administrauve alternative was
viewed in more favorable light than the current civil
justice system. In general. the experts supported its
demonstration. Many of their comments appear to
offer 1deas to assist a strategic plan for its implemen-
tation.

Administrative Alternative Time and Cost Compared
with the Civil Justice System

For all the heated talk about the subject, efficiency
is a most imprecise concept when it comes to resolving
claims between patients and doctors. Two proxy vari-
ables for efficient dispute resolution. from many po-
tentially available, are the time required and the costs
encumbered.
Adjudication Time. The literature castigates the ju-
dicial system generally on time imposed. Justice de-
laved has been described in the most searing criticisms
as justice denied. The U.S. General Accounting Office
(GAO) has promulgated time estimates for medical
malpractice dispute resolution.** Organized medicine’s
Model Act establishes maximum time horizons for
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Table 12' case processing. An action-forcing mechanism in the

Minimum and maximum time requirements of claims nature of early established trial dates, these deadlines
adjudication estimated for a proposed expert agency permit organization of the events. decisions, actions.
in medical tort cases® and process loops in elapsed time -estimates. These

time estimates can be arrayed according to case com-

Sequence of Adjudication Elapsad Time Requred plexity.'® Table 12 presents maximum and minimum
Process Steps Best Case  Worst Case time requirements estimated by this study's statf as
Estimate  Estimate extrapolated from the Model Act's provisions."
Clam filed 10 days* 10 days* Georgetown researchers generated two case com-
Claims review conducted 60days® 180 days® plexity scenarios and “ran them through™ the proposed
Settiement meeting heid n/a¢ 2 days administrative system. The “simple” case scenario
Single board member re- nfa 30 days assumed the claimant alleged a misread x-ray of a
view conducted potential bone fracture. It is termed “Best Case Esti-
New clams review con- nja 10 days mate” in Table 12. The “complex and profound” case
pg;“r:dmw conducted 10 days 80 days gsgumed ghe claimafn alleged a severe m‘{am birth
Second peer review con- ja 80 days llr;)ury. It is termed “Worst Case Estimate” in Table
Agl:v'\?; assigned 1 day 3 days :\pplyinﬂg the statutory sc~heme, we'calculaged that
Clam 10 heanng examner 60 days® 60 days the “simple” case would require a maximum of a little
Pre-hearing conference 1 day 2 days over 1 year from filing to resolution. assuming all
heid i steps of the administrative process were taken as
Discovery completed 90 days 360 days © prescribed, with the exception of judicial review for
Pre-heanng conference 1 day 2 days . alleged procedural irregularities. The “complex and
heid profound” case would require a maximum of 31
H:a:;ng arguments submit- 10 days 10 days months using the same calculation assumptions.

By arraying these estimates against their closest
g:oa&'mh;:no':gf;::tmprmmed Sné:ys ?g g:;: judicial time estimates pgblished by GAO. it i‘s possible
Heanng exammner request nfa 60 days to roughly compare the time requirements of proposed

expert administrative and actual judicial dispute resolution
Expert's opinion n/a 60 days systems, respectively. Table 13 presents this infor-

Heanng heid n/a 45 da . mation.
ﬁndinnggs of fact presented n;a 10 da;: ' In observing that it would likely take about half
Examiner's judgment 90 days’ 90 days’ . the time to resolve a “simple” case, and save about a
Medical board judgment 30 days® 30 days’ year in the resolution of a “complex and profound”
(petition for review) case, no guarantees as to actual elapsed time can be
Review panel appowted n/a ;gg‘” made. One recent study of North Carolina federal
g:’:'f:,';tdmt heid :;: 15 d:;: cpun:annexed civil injury arbjtration concluded that
Opinion of review 18sued n/a 30 days time is not saved, but money is saved.*® Clearly, only
- evaluated experience can measure such outcomes. The
File appear® n/a 30 days administrative proposal’s virtue is its prescribed time
Intermediate appetiate n/a 60 days schedule; administrative law judges could override
Highest appeilate n/a 180 days . these prescriptions, but only for cause. The statutory
368 days 1,549 days - attitude would urge conclusion while permitting case-

(1year) (4 yoars, ! by-case flexibility.

3 months) Georgetown's estimates assumed settlement rates

* Georgetown estimates formulated through staff consul- in calculating time horizons for the proposed admin-
taton and based pnmanly on litigabon expenince in the istrative agency.”® In general. we assumed that one-
State of Virgima. Adjudication time may vary from state to third settled at the first mandatory settlement offering
state. The Georgetown estimates are provided merely as opportunity, one-third settled at the first such oppor-
a gudetine. Note: Georgetown utiized “conservative' time tunity after a finding of claims merit. and the remain-
estimates. That is, maximum tima was allocated to each der dwindled steadily through settlement until 10% of
adjudicated step wn order to accumuiate the longest 750 claims filed annually proceeded through a hearing
.elépsed times from fiing to final g‘:’ d"m:;m i and administrative review of hearing results. This is
Iizmm%m. R Y a more conservative assumption than Virginia's set-
°Model statute permits admirustrative discretion to set i
olapsed brme limits by order on a case-by-case basis. ) )

Georgetown assumed elapsed tme fimit orders (claim | by expert personnei in light of claimant's clear and con-
amended twice, see footnote c) in this process step. i vinang evdence. }

° Elapsed time omitted based on the assumption that merit ?Elapsed time for litigauon studies generally does not
of the claim is uncontested and that this step is mooted include appeal.

1
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Table 13

Comparison of elapsed dispute resolution time estimates for administrative, fault-based system under organized
medicine’s Model Act and U.S. General Accounting Office (GAQ) estimates of time required for medical negligence

actions in the court system
“Complex/ . .
Type of Dispute Resolution and Source of Expensive Case® ETY";C:; ?3“5",
Data Elapsed Time* 'a‘?‘mm' i
{months) s
Medical malpractice itigation in the court 64.9 25.1
system documented by the GAO*
510 12.1

Medical malpractice agjudication estimated
by Georgetown from a step-flow analysis
of organized medicine’s Model Act®

* “Complex/Expensive Case™ as applied to the GAO study refers to claims of $1 million or more ciosed in 1984 “Complex,
Expensive Case” as applied to the Georgetown analysis refers to claims which take the maximum amount of time to be
processed by the adminstrative adjudication system. Note that these definitions carry siightly different meanings. However
these constructs are as comparabie as Georgetown coukd find.

°*Typical Case’ as applied 10 the GAO system refers to the case with the average disposition time for all clams closed n
1984, “Typical Case" in the Georgetown system 1S estimated by assumnyg a more efficient processing of a claim from fiing
to final resolution, involving the least amount of time necessary for this to occur. Agan, these defnitions are not exact for
each study but allow these two studies to be more comparabie.

¢ The figures for disposition time found In this study are averages caiculated for different payment ranges These disposition
times are estimates from the tme of filing to the time of settiement or final judgment. See Medical Malpractice. Characteristics
of Claims Closed in 1984 (GAO/HRD-87-55).

¢ Georgetown s estimates are formulated through staff consultation and are based pnmanly on itigation expenence in the
State of Virginia, Adjudication time may vary from state to state. These estimates are basad on ‘typical” disposition times.

tlement rates in pretrial screening and certification
procedures, which approximate the national settle-
ment-before-trial experience.

Although we limit generalization of our time-sav-
ing finding to the conclusion that the Model Act seems
to accomplish its dispute resolution time savings ob-
jective, 1ts potential in this regard is a powerful incen-
tive for a test. This incentive is intensified by the
several recent civil justice system studies.

As documented by a 1990 Report of the Federal
Court Study Committee, the nation’s courts face a
caseload crisis of unprecedented proportions.*! Future
intensification of that crisis, absent policy change, is
inevitable. From other statisucal measurements of
caseload growth. and exacerbated by drug and criminal
tnals, severe docket overcrowding is real. not mere
impression.** Only partly related to caseload stresses.
experts predict continuation of a major squeeze be.
tween public expectations of the courts and their
dwindling resource bases.” According to many judges’
observations, including those at the recent mega-con-
erence on the Future and the Courts, civil cases are

ing forced off the calendar under a crisis of bur-
geoning caseload. Case delays may become longer as
a result.’* Considering this mounting consensus, ad-
ministrative adjudication is an alternative worth se-
rious exploration as a means to mitigate the civil
justice congestion trend.
Administrative Agency Public Cost. In selecting a
means o estimate costs of an administrative adjudi-
catory and regulatory agency. the Georgetown study

whereas the GAQ data are based on a calculation of “average” disposition times.

adopted a very simple proxy variable in comparing the
administrative alternative to courtroom litigation:
cost of the forum to government. Public costs and
private costs traditionally have been estimated in dif-
ferent accounts. We had the abilitv to estumate oniy
the former.” * That proposal review exercise. how-
ever, disclosed that the forum costs to the public could
be significantly less than the cost of court operations
(Table 14).

Public cost differentials for the admimistratuve
proposal appear to be from approximately 25% to
nearly 50% less than judicial system costs for tort and
civil actions. An uncertainty element is injected by
the woeful state of medical tort action staustics, and
it is troublingly unsatisfactory to be deprived of them.

What was startling. however. is that these costs
include claimants’ universal, free. legal representation
for their private prosecution of compensatory actions
against health care providers.” Georgetown's staff
used the model statute, assumed a mid-range claims
volume of 750 new cases per vear, with a complaint
volume of 250 complaints against physicians per vear.
and hypothesized a “cadillac” agency, overstatfed and
highly paid, and a low cost alternative.” The “cadillac”
was estimated at about $7 million annual cost, while
the low cost alternative was estimated at about 32
million annually. These costs included operations of
both the claims and the practice regulation subsvstems
of the proposed new Medical Practice Board in both
high and low cost versions. '

We expected that limiting estimates to the public’s
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Table 14
Comparison of costs to govemmaent for resolution of medical malpractice disputes under the administrative, fauit-

based system proposed in organized medicine's Model Act® and the Rand Corporation’s estimates of resolution of
clvil tort actions brought in the state and federal court systems®

Low per Case Filed
{Estimates in 1989

High per Case Filed

Forum for Resolution of Heaith Care e hoares 1088

Provider Tort Actions® Dollars) Dollars)
State courts

Al torts $4.739 $12.138
Civil actions $3,792 $14.665

Federal courts
All torts n/a $12.446
Civil actions n/a $14.129
$2.581 $9 436

Proposed adjudication agency for
health care provider negligence’

* Source: Georgetown University Medical and Law Centers, Prograin on Science. Law ang Compensation. 1990

° Adapted from Kakaik, J. S., & Ross. R. L. (1983, September). Costs of the civil justice system: court expenditures for

various types of civil cases, Tabie S.8. p. xvii. Santa Monica CA: The Rand Corporation institute for Civil Justice. R-2985-1CJ.

Costs were adjusted to 1989 dollars using the GNP pnce deflator for state and local purchases of goods and services where

‘1:?:‘19 dollars equal 1.35 1982 dollars. Deflator furnished courtesy of the Bureau of Economic Analysis. US Department of
merce.

€ Rand ‘low cost” and "high cost™ figures represent government expenditures for one case 1h low state court and high state

count, respectively. The federal court figures represent expenditures for a case in U.S. Distnct Court.

3 While the Rand figures represent a case that goes through pretnal activity plus one jury tnal. the Georgetown estimates

represent a “typical® case. A “typical” case cost estimate s denved by dividing an assumed 750 claims into the nigh ana ‘ow

budget estirnates.

costs would bring protest howls from people expecting
another study—one financed in the millions of dol-
lars—using real-time simulations of actual cases and
encompassing all the transaction costs. Such a myth-
ical mega-study could account for insurance company
costs and would crank in the large, but currently
unestimahle, savings attributable to the administra-
tive alternatives universal, free claimant-counsel plan.
And it undoubtedly could account for opportunity cost
savings of smaller claimants being able to enter the
compensation system as well as expenditures pre-
dicted from increasing the pool of smaller claimants.
However, those are modeling and simulation studies
that beg for future conduct.

From our current review of purely public costs,
however, the conclusion is that organized medicine’s
proposal possibly could be one of the dispute resolu-
tion's greatest public bargains. Any number of factors
could inflate costs. and any number of bureaucratic
phenomena could compromise the expenditure bene-
fits. Such factors can be factored into a follow-on
implementation analysis, one of Georgetown's rec-
ommendations. The model statute’s design, qua de-
sign, could provide assistance to claimants and the
health care professions at lower public expenditures
and shorter times between meritorious claims filing
and compensation awards.

Relationship between Adjudication Time and
Agency Cost. At the sare time, a time-related cost
factor urges a caveat. Time may work paradoxically
in cases that otherwise settle before final resolution

in an expert agency. The overwhelming weight of
opinion holds that 90 to 95% of cases settle before a
final verdict. Georgetown nsed that assumption in
estimating costs necessary to operate nrgamzed med-
icine's proposed expert agency. One would expect that
settlement patterns would not change significantly in
administrative adjudication. From most reports ot pre-
trial screening pane.is. medical negligence arbitration.
and, especially, Marvland's executive branch Heaith
Care Claims Arbitration Office. cases settled in pat.
terns similar to those observed in the court svstem.

[t is possible that defendant heaith care providers
and their insurers could perceive indirect incentives
to drag out the adjudicatory process to the bitter end
in small claims and large. Such paradoxical incentives
could include last ditch resistance galvanized by au-
tomatic disciplinary review of all claims histories. and
by quast no-fault provisions that adjust insurance
premiums to experience ratings in the absence ot
practice guidelines.

If such factors were operative, cases would still be
adjudicated in shorter periods than courts could ac-
complish, but many more case$ could span the entire
adjudication timeline. This would require bigger
agency staffs and more money for caseload manage-
ment generally. Because the nation’s data on medical
liability settlements are so incomplete and unreliable.
only experience will shed much real light on this
puzzle. Georgetown's study report suggested some op-
tions for minimizing such paradoxical incentives. and
such time and cost reinforcement mechanisms might
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be considered in pilot tests of the administrative al-
ternative.
Implications of Medical Tort Reform in Three States

Information gleaned from Michigan, Marvland,
and Virginia has been noted throughout this report.
This study’s staff conducted interviews, developed
chronologies, and documented medical tort reform
activities in the states of Michigan, Marvland, and
Virginia, Each of these case studies has been published
separately in Courts, Health Science & the Law.”

In addition. Georgetown's Journal published a
case note about Marvland's professional regulatory
and disciplinary system, itself the partial results of an
empirical study conducted by a third vear law student
tnow clerk to a Marvland Appeals Court) at George-
town University.

When added to Professor Morlock's adaptation of
the Marvland experience to analysis of organized med-
icine's proposal,®' and when added to the U.S. General
Accounting Office’s studies of Michigan, we are able
to distill a few important points. These points may
have implications for refinement and implementation
of a fault-based, administrative alternative.

In Maryland. Maryvland's experience is instructive
from a fiscal perspective. The Health Care Arbitration
Office, an agency of the Maryland executive branch,
budgets approximately $1 million a year to hear about
the same number of claims assumed in cost estimates
of organized medicine's proposal. When joined to the
$2.2 million budget of the State Board of Physician
Quality Assurance, the professional regulatory au-
thority, the $3.2 million total supports both functions.
This lends confidence to our predictions that both
claims adjudication and professional regulation func-
tions are fiscally feasible within the $1.7 million t0 $7
million estimated for the Medical Practices Review
Board.

Iin Virginia.Virginia's experience, while instructive
from several perspectives, discloses the intensely po-
litical nature of fundamental decisions about tort re-
form. Analyst Steven Klaidman concluded that the
local medical association’s definition of the medical
tort problem wou.a nave to match closely that fueling
organized medicine’s proposal. There should, in our
view, be a high degree of consensus about the need to
change the current system in any demonstration state.

In Michigan. While also notable for arguably the long-
est, most intensive experience among the states in
enacting medical tort reform, Michigan points to the
importance of a mandatory adjudication system.
When Michigan's arbitration statute was under con-
stitutional attack, few people wanted to use it lest it
be later overturned.” After the scheme attained an
approving constitutional review, the voluntary nature
of the arbitration system appeared to hamper 1t se-
verely.®

These observations may be used effectively in
planning a demonstration of organized medicine’s ad-

ministrative alternative. They are merely selected
highlights. Additional information may be found in
the published case study reports.

Questions Unaddressed by the Study:
Limitations and a Research and Evaluation
Menu

Georgetown's prospective assessment obviously
identified questions that lay bevond the academic
staff's exploration. Most policy studies will raise ques-
tions as well as answer them. Thisreview of arganized
medicine's proposed medical practices reform institu-
tion is no exception. Presented below is a discussion
of several of the most prominent questions triggered.
but unaddressed, by this study. They are presented
roughly in order of the research staff's view of their
importance. Combined in their entirety or in clusters,
the suggested studies, geared to the following issues.
could create a complete implementation analysis to
guide a pilot test of the Medical Practices Review
Board.

Limitations of the Current Study

First, in the course of this study, Georgetown
conducted no projections of increased claims fre-
quency, small claims in particular, upon the cost of a
Medical Practices Review Board. During the course of
our work, the Harvard review of New York's hospital
population established impressive empirical bases for
estimating the volume of claimants unserved by the
current system. We inquired about the adaptability of
the Harvard data tapes {or projecting alternative path-
ways of claims among those 7 out of 8 medically
injured people who do not file claims in the current
system. We fourd the tapes to be usable for such
purposes. Informal discussions with the Harvard study
staff indicated a willingness to share the data with
Georgetown staff. Use of secondary data in Harvard's
several-million-dollar study would have added consid-
erable analtic leverage to Georgetown's six mini-
studies, conducted for about $100,000.

Accordingly, in Spring 1990, we formally proposed
to the U.S. Department of Health and Human Serv-
ices a small ($25.000} project to undertake these cost-
incrementing and cost-shifting studies. After some
initial encouragement, the project could not be expe-
dited. A regular application in the Public Health Serv-
ice project was recommended to Georgetown staff, but
the 6 to 9 months required to approve an application
proved infeasible in that the staff capable of under-
taking this analysis were scheduled to move on.

Impressed that any demonstration of an admin-
istrative alternative would be fortified by congruent
assessments of the current justice system's defects in
medical tort cases, we sought to survev a large pro-
portion of state legislators preparing to convene at the
August 1990 annual meeting of the National Confer-
ence of State Legislatures. NCSL officials had been
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contacted and had given provisional approval for an
on-site survev. A sampling strategy had been formuy-
lated. Approximately 3.000 members typicaily attend
the NCSL annual meeting, about one-third cf the
elected state senators and representatives. A good
opportumity existed to question them about establish.
ing an administrative alternative and the acceptability
of certain of its features. The survey proposal, how.
ever, was directed into the Public Health Service's
regular application process, and it was deferred.

Tt s still timely to conduct these studies. They
would provide important new insights. Awaiting con-
duct, however, the information vacuum deptives our
current assessment of additional avenues of informa-
tion and nference. and it s2rves as a {imiting facror
i this report.

A comprehensive constitutional analysis and a
policy makers’ conference were also urged duning the
course of this prospective assessment, Lacking fund.
ing, they were not conducted. Such omissions also
limit, albeit to a lesser degree, this report.

Toward a Further Sludy Menu

All prospective assessments raise new questions,
and our limitations and other observations can serve
to forge a future study menu. In the hope that the
tollowing can serve to delineate subsequent research
¢iforts, we specify below some of the questions for
which answers could vield policy maker and health
care consumer dividends. They also could serve to
guide test implementation of the fault-based, admin.
istrative alternative.
(1) What Would an Informed Opinion Survey among
State-Level Policy Makers Disclose? After a decade
and a half of medical tort reform, we are nearly as
much in the dark about sta.e legislators’ views as ever.
It will be important in test states—and perhaps with
respect to a randomly selected national sample—to
survey state legislators’ knowledge, attitudes, and
preferences with respect to the next stage in medical
tort reform, including administrative alternatives.
This task is not technically difficult and could be
quickly undertaken. Our experience suggests the fol-
lowir,g dimensions of such a survey:

@ What perceptions of necessity, effective-
ness, desirabilitv, and feasibility do state-level
policy makers express with respect to alternative
dispute resolution forums for medical dispute res.
olution generally, and with organized medicine's
fault-based administrative system specifically?

@ What perceptions exist of the comparative
advantage or disadvantage of nonjudicial medical
tort alternative dispute resolution among state
legislators?

® How high in the public policy agenda for
the several states is further enactment or regula-
tion of medical and other health care provider
practice issues?

@ What outcomes or impacts are perceived in
each state to have resulted. positively and nega-
uvely, from the medical tort reforms enacted :n
that state {rom the mid-1970s to the presemt’

Recognizing that surveys can be cumbersome and

expensive, Georgetown also recnmmends a usetul sub-
stitute: a policy makers’ conterence at which would be
debated the great and smail issues related to medical
practice reform as viewed from a fault-hased admin-
istrative alternative. Study staff recommend that such
a conference be convened by a neutral third pary—~
foundation, government. or academic institution. Its
proceedings should be published and disseminated to
the states for review by leqisiative colleagues across
the country.
(2) What Cost Centers Would Be Impacted by a
Gaivanized Compensation Consciousness g
Actually Injured Claimants? Delphi respondents be-
lieved that increased case filings would occur in re.
sponse to establishment of a Medical Practices Review
Board. At the same time~under current nialpractice
and complaint caseload trends—-Georgetown statf
concluded that the Medical Practices Review Board
was affordable. {t would cost verv little additional
money irom federal. state, or private auspices. if any
beyond that already spent for medical regulatory et
forts. Essentially, start-up funds and those related to
evaluation of an experiment would be the most prom-
inent additional dollars required.

We also ascertained that additional forum ex.
penses could be raised from medical personnel and
user fees to a level possibly exceeding budgetary re-
quirements. In Wisconsin, for example, the Workers'
Compensation Division is budgeted by the state but
“appropriated” from insurance carriers. Moreover. li-
censing fees could be directed to support a new medicai
prectices institution: in many states they are a revenue
source for the general treasury. In Wisconsin. the
Securities Commission’s operations cost about 33 mil-
lion each year, but the agencv raises 37 million per
year, Excess revenues over budget are deposited in the
state’s general treasury. Therd is every good reason
for a medical practices experimentation state o adopt
such an approach. It would fund medical professional
quality assurance first, and general state expenditures
second.

All revenue and expenditures lorecasts, however,
depend significantly upon caseload. Certainly. the
Harvard study documented the potential pool of such
claims. Beyond that pool. however. the Harvard
study's implications remain to be detailed and evalu.
ated. Under various assumptions of outreach, facili:
tation, and minimum gatekeeping, many of the Har-
vard ttudy's injured patients may become Board
clients. How many and under which administrative
protocols remain to be determined using the statistics
of probability.

(3) What Would a Constitutionalizing Model Study
Yield? Constitutional analysis mixing the decistons
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favoring workers' compensation and other administra-
tive law schemes with decisions decreeing other
schemes unconstitutional would provide a capabilit

for modeling the Medical Practices Review Board.
Such an analysis could provide predictive forecasts. It
could help contour the Model Act. if it needs such
amendment, to survive as a constitutionally valid
scheme.

We noted earlier that some experts are critical of
the Mode! Act. Any proposal that, as an exclusive
remedy, shifts causes of action from Article | to Article
111 courts requires an adequate rationale and quid pro
quo. Any measure that invalidates judicial subject
matter jurisdiction and abolishes & medical negligence
cause of action will generate initial opposition.

Organized medicine bears the burden of a thor-
ough analysis focused around these questions:

@ In a state-by.state analysis of workers'
compensation statutory interpretation, which fea-
tures were found constitutionally valid and which
invalid? Under which theories of constitutional
application?

® Which of the principles could or might
apply to the administrative systems for medical
practices reform? What implications could such
applications have for generating amendments that
would assure that the Model Act could pass con-
stitutional muster?

® What role, if any, might the fault concep.
play todifferentiate organized medicine's proposal
from constitutional analyses of workers' compen-
sation statutes that emphasize the no-fault con-
cept?

® What features of medical tort reform were
found constitutional under which features of the
appellate law?

@ What alternative scenarios. and probability
assessments attached thereto. could be envisioned
1o maximize Model Act constitutionality and min-
imize vulnerability to constitutional attack?

(4) What Would a Special Analysis of Standard of
Care Yield? Changes in the standard of care by means
of which doctors are held to be at fault may be a
protound element linking the adjudication, regulation,
and tort reform systems comprising organized medi-
cine's approach to a new medical practices institution.
The Model Act would astablish a reasonableness
standard to replace a community standard. [t would
exculpate any act or omission that fell into one of
several exonerating categories of professional per.
formance.

Standard of care has been a major issue in legal
medicine for a long time. Georgetown's review touched
only superficially upon it. Delphi respondents viewed
the combination of tort reform and standard of care
rules as one possible source of unfairness in organized
medicine's Model Act. Their net impact, they argued,

would be to lower health care quality standards in the
ammJn to lower liability thresholds.

Without concentrated attention to this issue, we
can only raise questions that in further operational
research or conferences warrant answers:

® What would the practical impact be upon
various classes of medical negligence litigants
were standard of care rules to mirror the “reason-
ableness in the same or similar circumstances”
standard urged in the Model Act? How would
impacts differ from those experienced with respect
to the community standard rule. now the majority
rule, and the national standard rule, urged by
some?

@ Were the model statute to be amended by
addition of practice guideline development man-
dates, how would such addition be affected, if at
all, by the currently adopted standard of care?

@ If, as some experts pointed out to George-
town's academic staff, the Model Act’s standard
of care were adopted in a large, diversified state,
would such standards reinforce tendencies to al-
locate lower quality h:alth care to the lowest
income citizens of that s/ate?

(5) What Eftect Would inclusion of Episode-Related
Defendants Have upon the Administrative Forum's
Procedures? One concern expressed by the Advisory
Committee to Georgetown's project is a procedural
problem, the result of carving out for administrative
adjudication acts and omissions that may have mul.
tiple defendants, such as pharmacists. pharmaceutical
companies, or medical device manufacturers. These
latter groups are not included under the Model Act's
definition of “health care provider.” A similar profes.
sional regulation problem concerns doctor oversight
and discipline, which omits nurses, physical thera.
pists, and other health care providers,

To deal with these excluded groups. we recom-
mend that a workshop be established to analyze the
practical effect of excluding certain groups and profes-
sions from the coverage in the administrative, fault-
based alternative. Questions could include:

@ Using simulations, to what extent, if any,
would procedural entanglements result from in-
clusions and exclusions mandated by the Model
Act's current version?

® What remedies or amendments might be
proposed to relieve procedural snarls. if any were
found?

® What cost, time, administrative burdens,
or benefits factors could accompany changes in
the personal jurisdiction of the proposed Medical
Practices Review Board. in both claims and reg-
ulatory functions?

(6) How Could Incentives Join Disincentives in the
New Medical Practices Institution so as to Reward,
Not Maerely Deter or Punish? Many experts and
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Georgetown staff observed that the fault concept pro-
vided the linking undercarriage among the Model
Act's adjudicatory, regulatory, and tort reforms. It
retained the concept that a health care provider is
responsible for a patient’s care, a historically durable
meta-notion upon which ethical codes are based and
can be interpreted.

At the same time, we noted that incentives could
be built 1nto negligence prevention, not merely the
awful wrath of the law paraded as a threat of punish-
ment for deviation. By reducing professional liability
insurance premium costs, for example, {or low liability
claims incidence and prevalence, health care providers
can enjoy a benefit from exemplery performance. By
awarding exemplary performance citations, including
tfinancial and nonfinancial recognition. excellence
strivings can be reinforced as a matter of public policy.

Perhaps such matters can be handled by the rule-
making powers delegated to the proposed Medical
Practices Review Board. But consideration might be
given in a systematic way to their inclusion in a model
atatute.

(7) What Would Qualified No-Fault and Graduated
Compaensation Schemes Do to the Model Act's Qual-
ity Assurance Objactives? We ask thesc questions
without further specification. They will require the
collaborative effort of many disciplines.

(8) What Would an Integrated Medical Practice
Guidelines EHort Do to Spur Medical Quality Assur-
ance? Lurking in every recent proposal to quit the
expensive practice of defensive medicine and structure
provider and consumer health care expectations is
reference to practice guidelines. An accountability and
measurement device as well as a set of operational
objectives, a medical practice guidelines program holds
promise of spurring medical quality assurance. [t also
provides a template, along with the nther questions
and suggestions discussed above, for evaluating a test
of the administrative, fault-based agency.

We suggest that the mandate to undertake such

development should be a high priority of the proposed
Medical Practices Review Board and should be in-
scribed in a pilot state’s enabling statute.
{9) What Would a Knowledge Production Objective
Require? Throughout Georgetown's association with
this proposed medical practices institution, organized
medicine has reatfirmed 1ts commitment to an exper-
imental trial of an administrative alternative. In the
course of our prospective assessment, however, a more
compelling, implied objective surfaced. Clearly. the
Model Act would create a public policy and health
care delivery laboratory. The states, it has been
agreed, are the laboratoties of our democracy. Orga-
nized medicine equips those laboratories with a new
dimension for knowledge production. It could create
an innovation with its own learning vehicle attached.
It provides a base for evaluative research. Adopted in
several locations, it could provide the best foundation
for health policy studies in the nation's history.

Accordingly, we suggest that this purpose be added
to the Model Act's findings and purposes. This addi-
tion could serve as the necessary license to augment 4
bold and comprehensive scheme with an equally com-
prehensive research and policy development strategy

Conclusion: Considerations for Amending
Organized Medicine’s Proposal

The purpose of the commissioned papers. special
purpose surveys, and the experts survey was not to
reach consensus on the merits of organized medicine's
proposal. Indeed, by selecting experts from different
tields, and by mobilizing a mosaic of limited scale
studies financed with limited funds., we practicaily
ensured a divergence of opinion. Rather, we <nught
insights into the nature of the debate and the 1ssues.
The intended purpose of our on-site studies was to
highlight the fauit-based administrative proposal’s
feasibility and to suggest obstacles its implementation
might face.

From these diverse information sources, we con-
clude with respect to the key issue: the proposal war-
rants implementation. There 1s widespread. but not
universal, support tor a pilot program We turther
conclude that an expert agency approximating 'hat
set forth in organized medicine’s Model Act is capabie
of implementation in a hospitable state rhat seeks *o
improve the quality and quantity of medical dispute
resolution. As for political matters. it seems clear that
such hospitality would be enhanced in states that
share the proposal’s underlying. coordinated reform
objectives, discussed earlier in this report.

Our study indicated that there was general agree-
ment that at least certain spects of the current sys-
tem are deficient. Even plaintilfs’ and deten..e counsel.
arguably the groups most benetited trom cisil justice
svstem operations, seemed to acknowledge the prob.
lems. Understandably. they are charv of fisking tne
virtues of a known svstem tor the uncertainties ot
alternatives. The common-sense politcal economy ot
medical practices reform dictates that thev must be
given an opportunity to participate in and benetit

* from an administeative alternative.

There is disagreement—or at least a lack of evi.
dence as to important factors that handicap the cur-
rent system: why 13 out ot 16 actuallyv injured heaith
care consumers [ail to be compensated, or the actual
incompetence ol juries to lairly compensate such per:
sons, for example.”* The experts concurred. however,
that for many reasons. many injured patients are not
able to access the current system. This causes a dys-
function within the tort svstem with respect to its
dual goals of compensation and deterrence. There
were shades of difference on these points, but sutfi.
cient commonality pointed to the need to find cer-
tainty in a fair and etficient alternative. Policy makers
who share these observations and seek health care
consumer access to a medical injury compensation
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system should find organized medicine’s proposal at-
tractive. Recent citizen surveys about the civil justice
svstem seem to indicate that the public is ready for
improvement.®*

‘I'here was general agreement that the administra-
tive alternative represents an important contribution
1o the debate; it is not one-sided; and in many respects,
the proposal presents a balanced approach, It will, its
specific features aside, be an important challenge to
the legal and public administration professions in
approaching issues of medical liability.

It is clear from a review of our six mini-studies
that the issue of maipractice reform cannot easily be
removed from the sharp political overtones that typi-
cally have characterized the debate. Despite organized
medicine’s best efforts to elevate the issue of reform
above any underlving political agenda, that goal prob-
ably has not been reached. In this regard. the propos-
al's sponsars may be required to go significantly more
than half-way to convince policy makers and health
care consumers that the proposal is in their interests
and that it serves their mutual purposes.

Our state studies, particularly the Michigan med-
ical tort reform experience, imply policy makers’ and
health care consumers' needs for guarantees that the
proposed Medical Practices Review Board would pos-
sess the necessary resources and commitment to en-
force the adopted negligence standard effectively. An-
other concern will be whether the Board would be, in
fact, impartial. Despite Morlock's suggestion that use
of medical professionals in a decision making capacity
was not a problem in Marvland's experience, the fact
and the appearance of impartiality remains a first
order objective as organized medicine moves from the
design to the implementation of its model.

The structure of organized medicine's proposal is
designed to be impartial. It is not inherently biased.
The appointed Medical Practices Review Board wouid
have a majority of nonmedical, citizen members. As
the expert agency's fairness centerpiece, claimants are
provided free legal representation. The proposal's
sponsors, however, appear to be specially challenged:
they must overcome the political and social suspicion,
if not presumption, that innovations proposed by or-
ganized medicine cannot be in the public interest,
partly because medical expertise must be brought to
bear in everv compensation claim and in every disci-
plinary charge.

This observation poses an unanswerable di.
lemma.* If a primary problem of the current system
is its lack of expertise, then medical involvement is
necessary; if medical expertise is inherently biased,
then medical involvement cannot be included without
sacrificing the necessary neutrality. Our Delphi ex-
perts, however, were persuaded that medical scientific
evidence would be effectively utilized in the proposed
administrative forum. Assuming that the investigators
and administrative law judges chosen as the new ex-
pert agency's operatives will be a mixture of medical
and legal personnel, an empirical analysis of medical

professionals as legal decision makers may be neces-
sary to determine the nature of any medical bias. Only
outcome research and external monutoring for suffi-
ciently long operational periods will be able 1o illu-
minate this matter.

The appearance as well as the fact of impartiality,
however, can be structured into minor amendments
in the Model Act. We recommend that such amend-
ments be given serious consideration,

Going the Extra Mile: Some Suggestions for Elabo-
nllo&; and Amendment of Organized Medicine's Pro-
pose

Faimess: The Claimant Advocacy Centerplece.
Somewhat to our surprise, we found that experts upon
whom we relied early in the study for analyses paid
scant attention to the proposal’s legal representation
feature. Qur contract paper authors commented only
indirectly and superficially about this feature. albeit
favorably. A majority of our Delphi survey respond-
ents opined that case filings would be increased. costs
to parties lowered, and stress to parties alleviated by
the proposed agency's operation, in part due to fur-
nished counsel. But only two survey respondents of
the 29-expert queue made direct comments about legal
representation; both comments were favorable.
Geordgetown research personnel noted that a fault-
based administrative bill readied for Utah and one
introduced in Vermont relied upon outside counsel
panels, but reserved this feature's elaboration to rule
making under the proposed new agencv's authority.
This relative silence about claimants’ guaranteed legal
representation left Georgetown research staff in a
quandary.

We had estimated, using our step-tlow and elapsed
time analyses, that in a “typical” state receiving 730
new claims per year the cost of outside legal represen:
tation would equal and could far exceed the costs of
operating the Medical Practices Review Board. On the
other hand., using state-employed attorneys with even
modest caseloads, the proposed agency could comfort.
ably cpny for counsel within a typical operating budget.

osts aside, we inquired about legal representa.
tion in four case study site visits and at a workshop
on workers' compensation agency analogues to the
proposed new medical practices agency. From such
interviews and discussions, we derived three addi.
tional criteria for effective legal services. Their satis-
faction appears to be crucial to atwaining enhanced
access and to achieve the appearance and the fact of
impartiality.

First, agency-provided claimants' counsel must be
free from conflicts of interest in appearance and in
reality. Second, arn -provided counsel must actively
assist access to the claims adjucation system. Third,
agency-provided counsel must substantially have at
their disposal the same tools and incentives available
to independent advocates. Study staff applied these
criteria against provisions of the Model Act establish-
ing the proposed Medical Practices Review Board.
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Conflict-Free Claymant Advocacy. The new insti-
tution’s Model Act provides for staff attorneys as-
signed to claimants. Those attorneys report to the
agency's general counsel. Our analysis concluded that
the intention ifree, universal legal representation)
could be compromised by these reporting relationships
{implying that attorneys must represent the agency's
interests at the same time they advocate their clients’
causes). We observe that this slip hetween intentions
and organizational design could be easily remedied:
staff attorneys could be appointed according to civil
sorvice guidelines in a quasi-independent advocacy
unit, fiscally responsible to the Chairman of the pro-
posed Medical Practices Review Board, but profes-
sionally self-contained except for an independent,
non-paid, professional standards advisory committee
mandated to issue periodic reports to the public about
the Board's advocacy progress.

Active Assistance of Counsel The Model Act would
assign (ree counsel (while permitting each claimant
the option of his or her own, private counsel) after the
proposed Board's claims investigator has issued the
equivalent of a certificate of merit for a given claim.
Georgetown's research staff concludes that active as-
sistance of counsel, and effective access to the dispute
resolution forum. hinge upon effective framing of an
imnal claim. Legal assistance at the time a claim
anses—bhefore any investigation or adjudication—is
in our judgment required to attain active assistance of
counsel.

Going the extra mile to attain active assistance of
counsel must involve the trial bar, particularly the
plaintiffs’ attorneys. Plaintiffs’ counsel is experienced
in case-finding and prosecution. They possess the
experience and track record necessary to galvanize the
active outreach built into the administrative alterna.
tive's mission. Moreover, the plaintiff's bar is an active
political force in most states whose approval for a
demonstration effort would constitute an important
endorsement.

For these reasons, organized medicine should con.
sider amending its Model Act to include the plaintiffs’
bar, specifically, and the legal profession, generally, in
setting the standards for and the delivery of legal
services. Many operational options are available.

One option is to allocate legal services randomiy
to claimants, assigning Board-emploved attorneys to
one claimant cluster and private practitioners to an-
other. [n this way, outcomes can be compared, and
the best means of standardizing the Medical Practices
Review Board's legal services can be measured. Per
case payments in the nature of retainers can be made
to private counsel with the remainder to be collected
through the contingent fee policy already built into
the administrative alternative's tort law. That policy
caps contingent fees at 20% of claimant payments,
This it the allowable maximum typically provided in
worksrs' compensation agencies. [t appears, therefore,
to be a realistic starting point for negotiations with

the plaintiffs’ bar in a state evidencing interest in the
administrative alternative's pilot test,

Advocacy Tools and [ncentives. While the Model
Act is silent about attorney-client privilege. avoidance
of the appearance of contlicts ol interest would be
served by an express statutory provision authotizing
operationalization of that ethical canon. The Model
Act sets the standard of legal care as much as it sets
the medical standard. Equally as important. claim-
ants’ advocates should expressly be provided ail nec-
essary discovery tools. Less usual, but worth consid-
ering in organized medicine’s ground-breaking, future-
regarding proposal, Georgetown believes that tinancial
bonuses for the Board's claimant advocates could he
established on a merit-achievement basis. Whether
such an incentive system be predicated upon compen-
sation percentages, client satisfaction with advocacy
services, or general work product quality remains to
be addressed in subsequent implementation analvses.

Fairness in our civil justice conceprion sigruti-
cantly Is related to established principles of due proc-
ess in the adjudication of important disputes. Several
critics have raised concerns that organized medicine’s
proposal is defective for reasons related to the Due !
Process Clause of the Fourteenth Amendment of the
U.S. Constitution, We describe below seseral nagginy
and irrepressible constitutional ssues shadowing the
proposal. Georgetown's prospective assessment. how-
ever, concludes that effective legal representation pro-
viding real access to an authornitauve dispute resolu-
tion forum and eatliest possible compensation to in-
jured parties could be an excellent—arguably. the
best—guarantor of due process.” The Model Act 15
not far from such guarantees. and from treedom ot
interest contlicts, in fact and 1n appearance.

Balanced Forum Governanve. Active Dutreach, and
Minimum Gatekeeping. While latent tairness in orga-
nized medicine's proposal is thus heavily related to
legal representation. our study pointed out that tair-
ness is also related to the composition of the torum
itself~—whether it is objective or stacked against one
or another of the contesting interests.

In all states. medical regulation currently is dom-
inated by the medical profession.”® In many states,
administration of medical professional oversight and
discipline is entrusted exclusively to the medical
protession. These entities in recent vears have heen
bombarded by criticism. in part due to their medicai
governance.”

[n organized medicine’s proposed scheme, the
seven-member, governor-appointed. Mledical Prac.
tices Review Board would be comprised of four or
more nonmedical persons and not more than three
medically trained members. In terms of sheer numer-
ical balances, then. the Model Act reverses governance
proportions and places the lay public as a domiant
force. This overall governance design element 1s car-
ried into day-to-day adjudication and regulation.
Three-member panels reviewing administrative law
judge recommendations for compensation and disci-
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pline would Lie comprised of two lay members and one
medical member, Cynical thinkers could condemn the
scheme as a sham and assume that the nonmedical
meinbers would tront for medical interests. To assuage
such concerns, orgamized medicine could statutonly
mandate the Board to publish structured, periodic
reports, rather than leave the matter to agency rule
making. Going the extra mile in this respect leads to
the adoption of continuous decision analysis. Such
analysis can be conducted unobtrusively and periodi-
cally, as part of the evaluation package appended to
the expert agency’s pilot operation.

Such reports would be one of several instruments
of public outreach upon which the new institution's
success depends, Other outreach methods could in.
clude prominently advertised 24-hour 1-800 telephone
numbers: on-line computer-assisted access from li-
braries or video-tax services, courthouses, fire depart-
ments. and other civic utilities: broadcast media prom-
inence, including interactive radic and cable- TV chan-
nels or programs; newspaper columns and public
interest advertisements; attractively styled and clearly
worded informational brochures distributed to every
health care provider. Such measures to implement
active outreach customanlv are delegated to agency
rule making. But to assure their prominence, orga-
mized medicine’s statutory scheme easily could be
modified to specifv and mandate them.

Bureaucratic barriers were the voiced concern of
several experts assisting the Georgetown University
prospective assessment, A periodic access impact re-
view requirement imposed upon the Board would lift
the issue to high prionity. Just as important is circu-
lation of claims forms and directions permitting claim-
ant tin injury cases) and complainant (in disciplinary
cases! campletion with minimum help. Coupled with
the availability of Board-provided counsel, we see no
reason why gatekeeping barriers would frustrate or-
ganrized medicine’s statutory scheme,

Organizational complexity bothered a few of the
study’s commentators and advisors. Why, they wanted
to know, was the Model Act so complicated? After 18
months of living in close proximity to the 300 pages
of description and statutory language setting up three
subsystems—claims adjudication, professional regu-
lation. and medical tort reform—study staff began to
appreciate how hard it has been to get one's arms
around the proposed new medical practices institu-
tion. It took 2 vears to craft the proposal, and it is
unrealistic to expect even experts to appreciate its
scope and nuances in a short time. We diagrammed
the procedural dvnamics of the claims and disciplinary
functions and compared them with the procedural
labvrinths embedded in judicial system resolution of
medical tort actions.™ In practice. we .oncluded, the
administrative system would be no more compiex, and
possibly less redundant, than litigation.

With additional and simple safeguards discussed
earlier. Georgetown's academic staff concluded that
fairness latent in the proposed administrative agency

could be made manifest, No-fault medical tort
schemes could be less supportive of medical practice
reforms without substanually reducing the bureau-
cratic component already blocking professional over-
sight and needed to administer medical injury claims.
And the service ideal, while always subject 10 worst
practices by bad government, can be reified by best
practices in good government.

On Canstitutionality. Several authors and experts
noted the likelihcod that the administrative alterna-
tive would very likely face significant constitutional
challenges. While the constitutional issues are bevond
the scope of Georgetown's study, our mini-studies and
our legal development monitoring may contribute to
an analysis of the proposal’s constitutionaluy. [t 1s an
issue that lay outside of Georgetown's study protocol.
mainly because we did not have the funds with which
to study it properlv. At the same time. we constantly
encountered the proposal’s presumed constitutional
validity or invslidity.

The administrative, fault-based proposal abol-
ishes medical tort as a cause of action and prohibits
state court subject matter junsdiction over ¢l ac-
tions for medically induced injurv brought by any
patient-plaintiff against any doctor-defendant. Some
observers opined that such provision, per se, offends
the right to jury tnal guaranteed by the Seventh
Amendment. Others thought that trading a theoretical
access to a jury trial for an actual access to prompt
expert agency adjudication with free counsel was sul-
ficient quid pro quo for establishing a nonjudicial
exclusive remedy and would pass constitutional mus.
ter.

Nearly a century ago, the magic words of the law
were crafted into constitutionally approving form to
bring peace to another segment of the population—
emplovers and employvees. The economy was endan-
gered by threatened strikes, related. in part, to work-
place injuries. Injured workers' access to the cwil
justice system was difficult at best. As partial access
resulted in increasing prices of the right to action
through escalating jury verdicts, however, a means of
equalizing the compensatory burden and of reinforcing
regulation of emplover practices was sought by mul.
tiple interests.” The analogy has value for a fractious
1990s medical practices constituency lurching toward
a better equilibrium of rights and interests.

From 1900 to 1940, the workforce's morale—the
engine of our industrialized society—was severely
bruised and in need of public policy first aid. The
workers’ compensation system wa: designed, and early
adopting states, in effect, began public policy experi-
ments that established new institutions after a period
of constitutional testing.” Many authorities now sup-
port such innovation in service to health care quality.™

If the law placed great value on employer-em-
ployee harmony in this century's first decade, several
Georgetown experts reasoned, legislators could choose
policies to similarly promote more harmonious rela-
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tionships between health care consumers and health
care providers during this century’s last decade. The
ptlot testing ot an alternative is a better means to such
objectives in rerms ol quid pro quo considerations and
public contidence. according to some writers.* Delib-
erate re-invigoration of such relationships could pro-
mote health quality and possibly slow the past two
decades’ steep rise in medical care costs. No prohibi-
tion upon such policy decisions—constitutional or
otherwise-—exists a priori, according to this school of
thought: all barriers are political, fueled by economic
self-interests of the service industries interfaced with
medical practices. If the political will and energy are
available, this view holds, legislation shifting medical
negligence from Article 11! to Article I courts could be
grounded in a rational nexus and immunized {rom
constitutional attack by providing the same quid pro
quo that workers' compensation legislation offered to
employers and employees: guaranteed adjudication ac-
cess and timely compensation for injury in fact.

Not surprisingly, these majestic, Seventh Amend-
ment-related, constitutional questions are intermin-
gled with arguably more pedestrian, but important
ones. The model statute's judicial review provisions,
for example, drew due process criticism, especially
from experts who are members of the trial bar. Two
problems recurred in commentary. The lirst was the
elimination of tnial de novo upon exhaustion of ad-
ministrative remedies or, in the alternative, substan-
tive appeilate tribunal review. The second was using
health care providers as administrative law officers in
the administrative system.

We believe these issues deserve analysis with a
view toward contouring the Model Act's features to
win constitutional approval. However, it is important
to make several points.

First, workers' compensation systems do not, for
the most part. permit trial de novo. What, besides the
no-tault provision, differentiates the constitutional
pluses and minuses to urge trial de novo in medical
injury adjudication? [f the fault/no-fault dichotomy is
crucial, a detailed analysis implicating it would be
essential. Second, the substantive appellate review
documented in the Wisconsin Division of Workers'
Compensation discloses an overwhelming approval of
substantive adjudication at lower levels. With only
485 appeals of over 77,000 claims filed in 1989, for
example, 76% of such appeals were affirmed at the
first level of administrative review, and 81% of appeals
in the court of appeals sustained administrative deci-
sions. These tigures suggest that substantive review
in a real expert agency may be truly efficient. If
qualification for constitutional approval hangs on
maximum efficiency as one indicium of fairness, such
conditions may well occur with respect to organized
medicine's medical practices model as well as Wiscon-
sin's adopted employer practices policy. Finally, guar-
anteed legal representation, discussed above at great
length, would appear to offset any occupational bias
imported into administrative law positions. Subse-

quent analysis could test this hypothesis with speci.
ticity.

Moving across the Fourteenth Amendment’s land-
scape. several critics raised the possibility ot the Modei
Act's vulnerability to equal protection challenges.
They informally questioned the constitutionainty of &
medical carve-out from more general attempts to re-
form the tort system. That question was also raised
in this project's advisory committee deliberation ot
contracted papers. Why, it was argued by one com-
mentator, should physicians be given their own neg-
ligence-mitigating institution? That is certainly a
question loaded with assumptions susceptible tu
analysis and testing. [t may, however, mask a more
fundamental one leveraging more important analvsis:
if medical practices and quality improvements were
the Model Act's integrated policy ohjective. why
wouldn’t an authoritative, public-dominated new in-
stitution capable of reaching such objectives be created
in the public interest?

In this vein, another Delphi respondent. a Model
Act proponent, asked why the public shouidn't he
given a coordinated means of bringing medical prac-
tices under control? Others answered with a question
not invalidated just because of its circular reasoning:
why shouldn’t health consumers and heaith providers
be entitled to their own institution 1f the pubiic »
interest (n health care quality 15 a dominant policy
objective?

While in no way dispositive. the ssues crv out to
be systematically examined. Taken together. these
questions urge concentrated attention, even if thev
cannot all be answered sufficiently or satistactorily at
the present time. [t is possible to study the several
constitutional questions described above. To date,
however, such studies have not been undertaken.

Georgetown's Program for Science and Law pub-
lished one constitutional analysis by members ot the
Defense Research Institute tRevnolds. H. E. Jr.. Lock-
wood. R, G., Smart, C. H. Jr.. & Schiferl. k. C. 11990,
A constitutional analysis of the American Medical
Association's Medical Liability Project Proposal.
Courts Health Science & the Law. !, 38-74). That
analysis concluded that organized medicine's propos-
als suffer constitutional flaws. any one of them pos-
sibly fatal. It is a well-reasoned position. but it 1s
rooted in the current svstem and fails to recognize any
flaws therein, [t also was based on an assumption that
the Model Act would be adopted as a permanent and
fixed policy by some state. [n this respect. the analysis
did not credit the Model Act as a public policy exper-
iment. Perhaps this misinterpretation was fostered by
organized medicine’s failure to include in the Model
Act a sunset provision. Perhaps it was triggered by
the omission of a knowledge production finding objec-
tive and provision, the charter element of a public
policy experiment. Both are recommended for orga:
nized medicine's consideration. Both would represent
the sponsors’ willingness to go the last mile.

Beyond the new medical practice institution's pro-
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. ‘

posed pilot status, the Revnolds article features two
important shortcomings' (1) it failed to look at inno-
vative, related public policies—such as the workers’
compensation system--that survived constitutional
challenge:™ (2} it was a position argued by a party at
interest in the current justice system whose self-inter-
est must be assumed over the public's interest by its
one-sided, straight-line, contextless, approach.”

The fact is simply that no independent, thorough,
and compiehensive constitutional analysis has been
applied to the Model Act. The question still daunting
organized medicine’s proposal is, “Can such an even.
handed analysis be designed and implemented?”

Georgetown's study staif answers in the affirma.
tive. It would be possible to mobilize a workshop in a
neutral setting for this purpose. The workshop would
require prepared papers. Those required papers could
be written to highlight the various features of orga-
nized medicine’s proposal.

Organized medicine's insurance companies-—-the
physician-owned companies writing 30 to 70% of phy-
sicians’ medical liability policies—proposed the con-
stitutional matter be quieted by giving health con-
sumers a choice of dispute resolution forum in a rival,
similar proposal for a new administrative institution
limited to medical tort claims adjudication. This al-
most certainly would moot the constitutional issue.
But it also might condemn usage of the new institu.
tion. Georgetown's case studies, the workers' compen-
sation svstem, and less-than-conclusory alternative
dispute resolution studies suggest that an authorita-
tive forum tends to be ignored unless the power of the
law rests foursquare behind it and mandates such
usage. A case in point: a recent report issued by the
U.S. General Accounting Office discloses Michigan's
voluntary medical dispute arbitration program vir-
tually to be ignored. “We do not see any immediate
potential for increased (medical arbitration) program
participation,” GAO wrote senior members of the
Committee on Ways and Means, U.S. House of Rep-
resentatives, on December 27, 1990, “because of the
voluntary nature of the program and lack of incentives
for patients to participate.™

Bevond questions of the mandatory or voluntary
nature of an alternative to the current system, we were
impressed with the flexible attitude shown in our
surveys toward the administrative proposal's funda-
mental principles—to take medical malpractice out of
the courts and vest dispute resolution in a workers'
compensation-type agency. About one-third of survey
respondents expressed neutrality about the issue, and
the remaining two-thirds evenly split for and against
the proposition. It is possible that these “neutrals”
would be swayed by arguments for either side not
advanced in Georgetown's simple surveys. It is equally
as possible that the 1990s climate for dispute resolu-
tion innovation has begun to soften positions about
dispute resolution policy. One example of that in-
creased flexibility appears in the Federal Couns’
Study Committee’s recent report.™

The FCSC, a congressionally mandated. blue-rib-
bon planning unit, investigated the federal couns’
current caseload crisis and made a host of recommen-
dations for change. The Committee recommended that
Social Security Disability cases be removed from the
courts and adjudicated administratively. It recom-
mended that Congress create a new Article | court to
do the job. In so recommending, the FCSC made the
following observations:

“,. Social Security disability cases do not receive,
on average, the sustained or expert attention from
the Article {II courts under the present svstem as
they would under a system of expert adjudication
concentrated in a snnxle court so that responsibil-
ity is not diluted."

Moreover, the Committee recommended to Con.
gress another pilot test: administrative adjudication
of equal emplovment opportunity discrimination
claims. These subject matters are as dearly held with
respect to nights, powers, privileges, and immunities
as issues typically litigated under the medical liability
rubric, One could reasonably assume due process sen-
sitivity to such matters by FCSC members in respect
to disability and discrimination claims. The FCSC's
comments are instructive:

“The interests of a class of vulnerable citizens are

promoted, not sacrificed, when a system of adju-

dication can be tailored to their particular needs.
as we propose be done. The fairness of the adju-
dicative system, as distinct from the factual cor.
rectness of particular decisions within it, would
remain fully reviewable in the Arucle [l courts.™

(Emphasis supplied.}

The courts are entering a petind of innovation.
Perhaps the FCSC—comprised of judges, congress
men, and the nation's top lawvers and legal scholars —
believes that rights can be guarded in multiple forums.
and powers can justiciably be exercised by administra.
tive law judges. Privileges can be recognized and im-
munities enforced by dispute resolution alternatives
to the courts, the nation’s top justice svstem panel
seems to say. [n many ways, the FCSC's recommen-
dations seem to parallel initiatives suggested by or-
ganized medicine’s proposal.

Our recent study of the future and the courts also
evidenced considerable support for alternative dispute
resolution amid a judicial system future in which “All
civil matters seem destined, according to a majority of
survey participants. to be displaced bv the criminal
calendar’s speedy trial requirements.”* At the same
time, considerable support was expressed for the prop-
osition that classes of disputes, including medical mal-
practice, be diverted to alternative systems “within
the court structure or in administrative agencies, to
deal with repetitive adjudications using well settled
law for which the judicial forum may intensify adver-
sariness through judicial delay.™

Medical maipractice has been the nation’s tort
reform laboratory. Between 1975 and 1990. every ju-
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tisdiction, with the sole exception of the District of
Columbia, enacted tort reforms to ease strains im-
posed by the unavailability and high cost of medical
liability insurance. loss of doctors. and a climate of
contlict between health care consumers and health
care providers. Substantial innovation has been incor-
porated in the states, the leading edge of tort reform
and alternative dispute resolution generally. While no
comprehensive impact or outcome studies of this ex-
perience have been conducted, most reform features,
after a period of constitutional testing, have settled
into patterns supportive of the law's intent—to com.
pensate victims of medical negligence and deter mal-
practicing doctors. The problem is that few people are
contident that the law's intent in the current system
effectively is being attained. With federal and state
court leadership considering alternative dispute reso-
lution using administrative forums, it seems timely
and warranted to move medical tort reform into an
operational test status, as Randall Bovbjerg puts it,
“toward win-win reforms."™ Organized medicine's
proposal for a fault-based, administrative system can
serve as a win-win reform.

Moreover, no commentator in the course of the
Georgetown prospective assessment suggested that
medical professional regulation was functioning well
and required no retorm. During the course of the
study, the U.S. Department of Health and Human
Services reported coldly and flatly that medical profes-
sional discipline in the states is not working.* At the
same time, Congress passed legislation mandating a
central registry of malpractice actions, a clearinghouse
to detect repetitive events in medical liability judg-
ments.* Therefore, as to professional oversight and
discipline. innovation appears strongly to be favored
in the pursuit of quality medical care. To the extent
that quality medical care is that {ree of medically
induced injury, medical practices reform as suggested
by the Medical Liability Project is overdue. It is ripe
for experimentation in new, more etfective ap-
proaches.

Georgetown's study report regrettably leaves con-
stitutional issues as inadequately addressed as they
were at its outset, 18 months earlier. This situation
need not endure, however, Combinations of analysis
and simulation can help surface the constitutional
1ssues 1n the context of policy choice and change, We
recommend such etforts. The sooner the better—in
the public's interests.

Furthermore, it would be possible to model orga-
nized medicine's proposal to reflect a constitutionally
permissible alternative archetype. That is, empirical
documentation of state high court rulings about ad-
ministrative agencies featuring Article [ courts can
flag and corroborate factors challenging to a new
medical practices institution’s underlying legislation,
It would then be possible to computer-model “accept-
able" legislation that would pass constitutional muster
at various degrees of probability. These predictions
can be statistically simulated. The question, "Is orga-
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nized medicine’s scheme constitutional?"—so one-di-
mensional and self-serving in neat “ves’ and "no”
wrappers—then yields to a different, more objective.
more instrumental, multi-dimensional one. “Under
what conditions, based on analogous ddministrative
schemes, could organized medicine’s scheme consti-
tutionally be optimized, maximized, and minimized””

Positions on these issues revealed a conilict he.
tween competing visions of the tort system." Clearly,
the current litigation syatem creates a nghts-vindicat-
ing market with risks for both plaintiff and defend.
ants, If the medically injured patient is skillful or
lucky in choosing counsel, the current system is desir-
able. Thus, fair results occur in these cases. In other
cases, however, no lawyer is willing to accept the case,
resulting in a system properly categorized as incon-
sistent. The competing value underlying the tort svs-
tem--just as tradittonal as the prosecution of claims
by the afflicted individual—is consistency in heing
restored to pre-injury condition. Those praising the
litigation system appear to elevate the game principie
over the consistency principle. Admimstrative adyu-
dication advocates, on the other hand. champion the
consistency principle. It would regulate behavior and
create professional accountability among health care
providers. At the same time. lingation svstem .up-
porters valued the higher levels of compensation tnat
they thought severe iatrogenic wmury wouid he
awarded at settlement or trial. Admimistration advo-
cates valued controlled compensation, which usually
means lower payments, in exchange for efficient com-
pensation procedures and more conservatively enun-
ciated standards of health care.

Concluding Comment

Georgetown's researchers helieve that such polem-
ics should be brought to a close in favor of demonstrat-
ing models that have a chance to work. Organized
medicine has shouldered the responsibility of advanc-
ing a feasible model. The model deserves to he tested.
Such a test should evaluate systematicaily adsantayes
predicted for the nation’s health care consumers, par-
ticularly those injured, uncompensated patients lack-
ing access to the legal system.

Georgetown's researchers conclude that the
model, with a few changes, can be demonstrated and
that such a demonstration can he evaluated to the
satistaction of the state-level policy makers in whose
hands rest the next installment in our attempts to
achieve quality health care. [t is time to forge a crea-
tive, productive truce between medicine and justice.

From the Program for Health, Science and Law. Georgetown
University Medical and Law Centers. Washington, DC Ths re-
search project was supported by grants trom the U 5. Department
of Health and Human Services. Amencan College of Obstetricians
and Gynecologists, and the Medical Liability Project. Amencan
Medical Association/Medical Specuaity Societies Additional sup-
port was received (rom Georgetown University. Williams & Wil
kins/ Waverly Press. and several insurers including Crum & Forster.
St. Paul Fire and Casualty Co., and Physician [nsurance Association
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of America, This paper represents only the views of the aythors and
not those of am\ granting instisution

Georgetown Universiny < academsc staff took responsibility tor

study design, conduct Jnalsus. and this report. The study s statf
was aided by an advisorn committee that met three times—at the
study simitiation. midway tu deisberate tour contracted papers: and
2t the study s conciusion. *» feview a drait report The advisory
committee howeser. neitner approved nor disapproved the study,
sole responsibiits tor which lLies with Georgetown University Ad-
Visory comments were gratetully received. but this assessment’s
publication carries neither the commitiee s endorsement nor that
of anv ot its members \Viule the advisory commuttes included a
hroad-based cross-section ot medical hiability interests. the ab

of the organized plamntiffs’ bar representstion depnved the study
statl of that sector's views One advisor committee member had
been a plaintitfs attornes. and several plann(fs’ sttornevs provided
interviews and Delphs survess

Medical Malpractice Alternative Evaluation Advisorv Com-
mittes b luded the foll & persons, among whom only
the study funders officially npuumed thetr employing organiza:
tions For others. orgamizational affihiations are named only for
purposes of reierence’ Chnstopher Bladen and Marv Byrnes, U.S.
Department of Health and Human Services: Leshie Cheek [11. Crum
& Forster Insurance Companies: Deborsh Chollet, Georpia State
Universitn, Maruin Connor, Amencan Tort Retorm Association:
Bertzam Cotune. Bureau of National Affairs, Inc.; David J Danel-
ki, Stanford University; the Hon. Dave Durenberger. L5, Senator.
Minnesota. Ronald Gass, Amerncan [nsurance Association: Brvant
Galusha. M. . Kenneth Heland, Amenican Coliege of Obstetricians
and Gyvnecolopists. the Hon, Thomas P Jackson. U'S. Distnet
Court. District of Columbia. George McGee. M.D.; Sally Narry,
U3 3Small Business Administration; Roberv Patterson. Pennayi-
vania Blue Cross. Sevmour Peiry. M.D. Georgetown Lmversity
1Chair, Larrs P Polansky, Esq.: Jean Polatsek, Amencan Hospual
Assocuation. the Hon. Joshus L. Robinson, 26th Judicial Circunt,
Counts of Virginia: Victoria P Rostow, Powell, Goldstein. Fraser,
& Murphy. the Hon. James H. Scheuer, US. Represantative, 3th
District of New York: Dr Howard Shapiro. Amencan College of
Phvsiciany: Geoffrev R W sSmith, McDermott, Will & Emory:
James 3 Todd. M.D.. Amenican Medical Assoctation.

The studv s academic staff included: Professor Frankiin M.
Zweig ipnncipal investigator from 1/1/90); Sandra S Thurston,
Esq. Pamels 3 Coukos. 8 Diane Turpin; Chastopher G Jernigan;
David C Judge. Edward J. Burger. M.D. 1pnincipal \nvestigatot to
12 31 391 Dr. Rosita Thomas rconsultanty: Clifford A. Dougharty,
Esq iconsuitant)

Address reprint requests to Dr. Franklin M. Zweig, 219 Kober-
Cogan Hail, Georgetown University, Washington, DC 20007
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indicated interest after & docldc s stning of medical tort reform
actions. 8 108 of these devel s are pr d in
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Law Centers, 219 Kober-Cogan Hall. Georgetown University,
Washington, DC 20007
While medical negl djudication and professional regu.
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agency of the U.S. Public Health Service. AHCPR's mission 1
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{liadihity' a working conference (1991, February), available from
Kathieen Hastings. R. N, J. D.. AHCPR. Results of the con-
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famm sre expecied 1o he encompassed in research and devel-
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tive new p 10 reduce medical lisbility and promote
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. On the other hand, critics may not put much stock in demon-

stration of the administrative alternative or other pilot projects.
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“h more than lonlly unsound. ll dtnn comman sense |
1}

ly

" this npon s acuon n;nmlod Qum:om umddnmd by the

study: | oenu.” In
genersl, the study is burdened by m ononunon that is, a
prospective The policy h literature generaily
terms such research as “meta-studies® snd endorses them as &
means to define the tarms of natural or planned public policy
experiments. Ses, penerally, Gergen, K. J. 11968). Methodol

in the study of policy formution. la Bauer, R. A., & Gergen, K.
). The study of policy formation, pp. 205-238. New York: The
Free Press, Macmillan Books. The current sssessment s b
ject to vari ) of the methodok | biases di od
but adopts the “formative” method mcnbvd fot such pro-
spective analyses. See, generally, Zwm. F. M. 11979), Evaluc-
tion s legislation. Los Angeles: Sage Books, especially Chapters

. For an overview of the types of criticisms leveled against the

. Bovbjery, R. R. 119901, Reforming a proposed tort retorm

. Harvard Medical Practice Study. 119901 Patents. doctors ana

. U.S. General Accounting Oifice. 119871 Medical maipractice 1

. See U.S. Department of Justice. 11986). Report of the tort poiicy

3-10. Also, see generally. Zweig, F M. & Marvin. K. 1931
Educating policymakers jor wvoivation Los Angeles: Yage
Books. cspecially Chapter 1. A« a theoretical hias. this current |
assessment imphedly adopts 3 (roup model of public poiwy
making. that is, policy 15 a product of intersctions ymong
interest groups. Far a more compiste descnpuion ol the trous
model and intgrest group theorv. and other models. see Dyve. |
R. 11978). U'nderstanding pudiic policy Englewood Clifs. NJ |
Prantice Hall, vapecially Chamml . and 13. For 3 norma- i
tive ori f genenally (oll th the current assassment.

oo "Forward: heaith care as & laboratory for the studv of law
lnd policy,” in Havighurst. C. C. (1988) Health care fau ana
%oarv reading notes and quastions Westbury, NY- Foundation

ress,

litigation system, see Metzloif. T. B. 11988) Researching uu-
gation: the medicsl malpractice example. Lou & Contemporan
Problems, 31, 199-1200. For & broad survey of the steps taken *o
reform the litigation system. see Ludlam, ] E. (1990 Novemoer
and Decamber). The real world of inaipractice *ort retorm
Vournal of Health and Hosputal Lau. 2J, Nos 11 and {2

improving on the Amencan Medical Associstion s proposea
administrative tnbunal for medical malpractice Courts, Heauth
Scuence. & the Law, 1. 19-28.

lawyers: medicol injury, malpractice lingation and patient com.
pensation tn New York: the report of the Harard Meaicar
Proctice Study to the State of New Yora Cambrage. MA
Harvard University thareinaiter referred to 2 "the Hanard
study.” {This study concludes that ©  the tort ssstem s pro-
viding very limited access to compensation 1ot 3 Jarge majonts
of patients who sutfer negligent adverse events. and none tor
the much larger numbers who are 1ajured due to no ane 4 1auit

{d. av 11-3, The study emphasizes that 1% of pauents were i
negligently inyured and that an sdditional 2.3% utfered ads erse
outcomas, It concludes that a no-fault medical compensation
system 18 fesaible and recommends & severely restnicted uns-
versal method of compensation that would cost New York s
medical liability coat center 3894 million The study is incon-
clusive about the deterrent eifect of the current tort system
lnrl sbout the negligence-fortifving etfect of a no-tault system.

[TR1E X

framework jor acuion. at 23. The costs. 1n turn. otten hinge upon
how much money plaintffs’ attorneys muse “front”—ad-
vance-(or each case. Some plaintiffs’ attorneys now require .n
retainer and contingency fee agreements that certain costs ne
pad in advance by the client. Tﬁ“m)or costs 1ot bnnaing s%u
however, relate to payments 10 experts, Given the nsing codts
of expett witnass examinations snd testimony. tome plainails’
firms sppesr to reject & case unless it is mericonous and the
recovary is some multiple of the front costs. The GAO estimates
may be low. [n a private communication. Leonard Ring, then
Chairman of the Torts and [nsurance Practice Section ol the
American Bar Association, estimated in March 1990 that it 13
now common expenence for plainuifs’ attorneys 1o assume
initia costs for medical liability cases in the amount ot $30.000
per case. Consequently, many plaintiffs’ litigators are unwilling
to accept cases il the estimated recovery 18 under $100.000.

working group on the causes. extent and polics implications
the current crins 1n insurance availabilits and ajfordabifuy
“because of the complexity of the wsues, judges sllow junes to
hear medical views that may not be scientfically credible.” ip
13). Also see Inatitute of Medicine. 11989). Medical professional
lisbulity and the delivery of obatetrical care. Washington, DC.
National Acadersy Press. [The study concluded that the tra.
ditional tort system is & slow and costiv method of resolving
obetetrical disputes and is contnbuting to the disruption ot
delivery care in the United States, and that both health care
providers and patients have lost coniidence in the use of the
traditional medical tort system. [t was recommended that states
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consider alternatives to the tort system lor resolving medical
malpractics clums.”

. Se0 Danuls. 5. & Andrews, L. (1989). The shadow of the law:

Jury decisions in obatesncs and gynecology cases. In [IOM study
report, volume 11, supra note 1. [The report finds that only &
small proportion of injury-causing medical errors leads to
claims aguanst the physician, and fewer result in a jury thal. If
there 18 8 jury tnal, paynicians usually win; awards may be high
but are not excessive, iven the smriousness of-the injuries.}

X O'Conmn J 11988). Neo-no-(ault nmdm(oemdmllmwm

y and s. Law & Con.
umpomrv Problems. 49, 126. See Relman, A. (1990, March 1).
Chanm:’ the malpractice lisbility system. New England Jour:
edicine, J22. 626, See slso Manuel, B. M. 11966),
Pm{mtoml Lisbility=-a no-fault solution. New suw Jour:
nal of Medicine, 322, 627-831. See slso, Reynolds, Rizzo, &
Gonzales. (1987). The cost of medical professional liabilivy.
:’Iou:\nal of 9:;: Ammn Mcdml A«ocmm 287, 376 Ruﬂn
11984, N
Congressional Research Scrwa Rmcw 3 w»-m. 30 B\ud.n D.
(1987, Apnil 3). Liability
ships, 61, 36~60: Drummond, H. (1983, Mly) Over- -preventive
medicine: how doctors and lawyers are making mountans out
of moles. Mother Jones, 8. 12-14, 16-17,

. Pnest. G. (1987). The current insurance crisis and modem tort

law. Yole Law Journal, 96, 1521, 1582484,

See Litan, R. E., & Winston, C. (Eds.). . (1988), Liabulity: per-
spectives and policy. h DC: B

[The report includes chapun on the rolkmnc areas of tort law
it which the insurance crisis has beon moat pronounced: med-
el malpractice, env a! liabili pational lisbility,
and products liability: and it ummanses policy recommenda-
tions. It concludes that stiffer regulation of the insurance
industry would be counterproductive; that tort law would more
efficiently deter undumblo behavior if judges encoursged jur-
1e8, in deciding which parties should bear the costs of accidents,
to balance the costa and benefis of the behaviors of the
plaintiffs and defend that d hedules should be
esablished (of pan and sulfenng awards; and that not enough
is known about the costs and benefits of the current lubnmy
tystem to r d replacing it with a g sdmin
1stered compensation promm ]

See Danron, P. M. 11888). Medical malpractice liability. In
Litan & Winston, suprs note 13, st 101-127. ARer surveying
broadly the tort reform fleld. the author concludes, *The sarch
for cost affective reforms should focus on modifications of the
tort system to reduce uncertaunty and reduce inappropriste
levels of ion while retai 8 fault-based rule of

lubmly Id ll 12'
| arguss in (avor of the tont sys-

' um-—dbm ] convmnd liabihtv sysam, n!omod and adinin-

istered in a new to achieve (i for heaith care
consumers and providers. The new agency would be modeled
upon woriuz‘ co?ponmion procedutes but would spply fault

P § COmp

The end result of the medical tort reform has been
legslation in every state lonly the District of Columbis has
{ailed 1o enact medical tort reform) to amooth the way for
doctors and patients to come Lo terms with medical mllnn«.
medical liability insurance shortages, and & snarled judicial
system. That lepalation md the cua law appended to it are

tly d by B N. K. 119891 AMA tort
reform comp Chicago: A
Bannon summantes state-by-state ensctments Mudm; od
di mcla bitration, sttomaey fee regulation, collatarsl
source rule, fnvolous lawsuit panaltios, joint and seversl liabil.
ity rule, limits on recovary, patient compensation funds,
penodic payment of damages, and pretrial screening panels.
For anothar survey spprosch, see Spemak, S. M., & Budetti,
P. P 119911 Compendium of state systems for resolulion of
medical inyury claims. Agency (or Health Care Policy and
Research, U.S. Public Health Service, Department of Health
and Human Services.

2,

23. Model Act §2111a1—~1g).
4. This d

r'——-_‘—__'———-m-!

19. Johnson. K. B., et al. A fault-based sdminustrative alternative
for resolving madical melpractice claims, supra note 1, at 1376
t“These changes have been tned for over s decade 1n most
states withous resolving the crsis surrounding the nvnubnlm
and affordability of p ional lisbility “i. *Naither
conMNsUS On mh nor good information on means 18 currently
at hand,” concludn Randall R. Bovbprg in his 1988 supvey of

. \nsurance reform

dical liability “craus® of the 19708

and INO- See Bovbnm R R um Winur). l.amuuon on

medicsl malpractics: further d and s

rvpon card. Unwersity of California at Dovu Law Review, 22,

20. Sn 0'Connall, suprs note 13; Harvard Medicsl Practice Study,

suprs nots 9, Ses also Sloan, F. A.. & Bovbjerg, R. R. (1989,
Mcdml malpractice: cru, retponse ond u rcts \\uhmmn
h Rull Health | jon of Amer.
e [l i) have add d v reforms for prob.
lems of i insurance availability, medics) quality. and tort reform.
and it is tort reform that has received the most attention (rom
legislatures and analysts alike. Some changes. such as the
shortening of the statuts of limitations, have resulted in reduc-
ing payments to clumnu: however, the issue of faimess o
I in sl ived.] a general discourse on the adven.
e and dissdvantages of alternative dispute resolution and
ar¢ in included 1n Nelson. L. J, 11986, Fall.
Medical mal and all + dispute resolution. Amer-
wan Journal of Tral Advocacy. IO 348-363. However. the
Model Act provides screening (determination of ment as well
as valuation of damages) a8 &n expert function procedure and
& ministnal sct of the state’s medical practice review board.
1ts settiement-inducing activities are intarnal and subordinate.
required through blind-offer settlement conferences. There 1
10 suggeetion that recovered compensation under any aiter-
native system may be smalier than that surviving the ligauon
sysum thmch trisl. See Note. (1983, Spnnﬂ Medical mal.
& patient’s perspective. Washington Uni-
versity Law Quarterty, 61, 125-188. Time and stress requited
may be substantially less, howsver. and valuation of pavments
awarded sarly has not been reported in the litersture.
Johmson, suprs note 19. Orgenized medicine's new. expent
agency would be modeled upon workers' compensation proce-
dures byt wouid apply (ault concepts mlhou( himiting comp‘n
sation. The Haevard study ch d & no-fault
based in part upon workers’
but achieving feasibility by lmuunl componuuon to m)ur\
experienced afuer 8 months’ durstion. Presumably desths in-
duced by medical injury (113.000 of which were documented 0
New York in 1084) would be compensated by & uniform sched-
ule. Early comparisons of the fault-based and no-fault systems
have termed the former s lesa drastic alternative” and the
latter as rewulting in reduction of “the enormous costs of
defensive medicine® and much lower aversge awards. See Rel
man, supra note 13

22, Tonr Reform Codification. supra note 1. Mode! Act §202(ai1 and

(b1, Duning thisinitial stage. 8 phvaician may make & settiement
offer but must notily the claims reviewer of the offer. at which
time an attornsy will be appointed by the Board to teview the
fasrness of the offer an behalf of the claimant 1§203tb1. In all
instances 1n which the claiment has the option of retaining
private counsel, compensation 18 limited 10 & sat shiding scale
of 40% of the first $30.000 recovered, 33A% of the next $30.000
recovered, 25% of the next $100,000 recovered, and 10% of any
amount over $200,000 recoversd (§205(b)).

deled on the standard applied by
rative See 5 USC 706

d of review is
i A,

25, b«.u Ctmpbcllv United States, 325 F.Supp. 207, 210 ¢MD

Fla. 1971

26. The Boud would be nqumd to consider a varety of factora in

§ this such a8 any special
axpertise of the health care provider, the state of medical
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knowledge. the availability ot health care facilities, speciahized
equipment and personnel. and reasonable access to transpot-
tation and communication tacilities. Similar to other adminis.
tratine agencies. the Board will be given rule-making authonty
toimplement statutory standards and requirements The Board
will exercise «s authonity in the manner prescribed hy the
state s administrative procedures act. The validity ot any rule
promuigated by the Board will be reviewabie by the courts on
the ground that (13 arbitrary. capnicious. of 1 excess of the
Board's statutory authanty.

7. See. ¢ g, Fitsgerald v Monning, 679 F2d 341. 248 4th Cir,

1982). See Havighurst, C. C. 11988). Altenng the standard of

care Law & Contemporary Problems, 49, }

28 Caruso. A. 11990), Thu time present foundnmn of Marviand
Medical profi { reg d fot a better
future Courts. Health )mnu&(hr Law. 1. 251-262; Felimath,
R.C 11989, Spang). Physicran discipline in California; a code
blun amergency. L alx/omu: Llaw und Ruulanon promr 9. No.

%C ttee on Small B on Regul

.md Business Opportumties, U S. House of Representatives.
(1990, June 31 Tesumony of Richard P Kusserow on state
medical boards and medicai discipline: Inspector General, Of-
fice of Evaluation and Inspectiuny. 11990, Apnl). State medical
boards and medical discipline, Washington. DC. U S. Depan-
ment of Health and Human Services: Simmons, N, McCarthy,
P. & Wolfe. 3. 11990, June! 6892 questionable doctors Wash-
ington, DC. Pubhe Citizen's Health Research Geoup {The
Inspector Genersl reported that case backlogs, as well as staff
shortages, remain & serious problem for state medical boards.
Moreover, aithough hcensure renewal fees, which can serve 3
3 major tunding soutce for addressing these shortages. have
heen increasing. much of the revenue that state governments
abtain from these tees has not been going to the boards.|

See also Model Act. §102. The Model Act specifies that
the Board's seven merbers shall consist of three heaith'care
providers, at least two of whom shall be physicians, and four
persons who are not heaith care providers. While health care
providers ate brought under the Medical Practices Review
Board's claims adjudication jurisdiction, only oversight of phy.
sician parformance s brought under 1ts professional regulation
authonty. In reviewing agunst phy the sys-
tem 13 headed by & heanng examiner and overseen by a Board
committee. compnsed of two lay persons and one physician. Id.
$300. One cnticism of medical diseipline has been its attention
to 1ssues not involving standard of care: and when substanaard
cate 1y alleged. many states vaponte charges by providing
insutficiently enumersted grounds for discipline. The Modsl
Act specifies grounds n §301 and permits complaints (rom
multiple sources in $302. Coupled with the statutory scheme s
reversal of medicai dominsnce, the Model Act channels toward
fairnesa. Georgatown cecommends that such channeling be
perfected by providing legal asaistance in citizen complaint
filings against physicians. If that, or its functional mimimum
gatekeeping squivalent, were adopted. quality assurance ought
also to be aided. Tha v S Ofﬂco of Technology Assesament
1OTA) has desig as & weak
indicator of hemh care quality. [t has devgnated medical
duisciphine as & strong indicator. The Model Act's basic provi:
sions incorporate many of OTA's observations. See U3 Con.
gress. Office of Technology Assessment. 119881, Disciplinary
actions. sanctions, and malpractice compensation. In The qual-
Wy of medwal care nformation for consumers. pp. 121141,
Washington, DC. U.S. Government Pnnting Office. [ This over-
view study suggeated that & large number of poor quality
physiciang sre not identified or penahized. Pointing to the
inetfectiveness of the existing system to wentify those individ:
usls providing poor quality care, it also stated that currently
only & smsll percentage of disciplinary actions are based on
incompetence, which s the ground that would most clearly
indicate poor quality of care.}

29. Federai reporuing requiremments for clams under the Health

Care Quality Improvement Act of 1986 through a medial lia:

bility cleaninghouse began opetation September 1, 1990. undee

i

486,

. See Blendon. R. J. Leuman. R, Mornson. [ & Donean w

. Georgetown Univernitv expresses out *hanxs
. Dalkey, N.. et ol 11972}, Studies in the quainty of iife Cambndge,

. US CGeneral Accounting Office. 11990, Decemberr Meaica:

suthonty of the cleannghouse provisions describea .n Fravet,
Register 11989) 34 4202242704

See Svmposium' taking medical Malpractice out o} the vurs
1990, Juivy oures Heawh Scoence & e Lau | N\o @ The
papers were prepared oy Randall R Bovhierg wonsumer oer
spectiver, ‘Rtlolmlni A Proposed LR relotm, cmprasing ot Cne
Amencan Medical Associstion s proposed adminsstrative i
bunal for medical malpractico " Marv Ann Basly neanth eco-
nomics perspectiver, “The administrative approach to medics:
malpractice disputes”. Laura L. Morlock tort retorm perspec.
tuves, *An assessment of pounml IMPACT 00 LIS resaution
and the quality of medical care” and J Dougias Peters -piain.
ml‘s perspectivel, “Critique of the Amencan Medical Assoidr
uon's Model Medical Liabtiity and Practices Retarm Act ' The
commissioned authors peesented the papers 4t 2 meeting ot *he
project’s Advisory Commttee For a summary ot the Adviaan
Committee's discussions. see Turpin. 3. D . Ssmposiat pagers
deliberation: stakeholders evaluate & proposed aaministratine |
alternative for medical malpracnice disputes 1t 48 ’

. For the Wisconun workers compensation vase stuav .azer

views were conducted with Greg Frigo Administratar Wisoon-
un Workers Compensation Division. Davia Birren. \sustane

to the Admimistrator: Helen Schott. Head ot \dmimisteatine
Law Judges: Jim O'Matley, Admimstrative Law Jiage. im |
Pllasterer. General Counsel, Labor and Industrs Review i
mission; Bull Cassel. Lator and Industrv Review Commissinn
attorney: Diane Ramthun. former administrative aw uage
John Neal. plannuffs’ auorney. ana Tom Goraet tetense it
torney; as well as nurnerous ciencai and support perseane: i m
the Wisconsin Workers” Cumpensation Div.sion

. Deleted in proot

Deleted in pronf
Deleted 1n proot

. Deleted in proot

Deleted \n proof.

These survevs were presented :n [nsighr .ate # ur ¢
Apnland Juned | Nos. }and 2 Aspects diso aere presentes
i Courts Corner. 11990, Julys Courts Heaun Scence &
Law, at 141-142,

See Note, supra note 0

e

11990, Summer! Satistaction woh neaith svstems .n ‘en 23
tions. Heaith Affairs. 9 No . i
See Hele. J. P & Ahlstrand, S 2990, Januan enern ounag |
JpIRION surtes conducted (of the Amencan Swes of gt |
and Refractivce Surgers Lincoin. Nebraska' The Gailup Orza. |
mazation, Inc.. Association Research Group .

0 Proteserr
Thomas Metziotf, Duke University Law Schook. tor sugaestions
and assistance in dratting and interpreting this report section

MA: Lexington Books.
U 8. Congresa, Office of Technology Assessment. supra note .3

mapractice few claims resolied through Micnwan s (owntan
arbitration program GAO-HRD-91. 13
U'S. General Accounting Otffice 1937 Apnb Mewicai wn-
practice charactenseies of ciaims ciosed i (9% GAOQ HRD
33, Washington, DC. GAO has estimated that the nerae
disposiion ame of 4 medical malpractice ciaim :n ‘he 1ot
system in 1984 was U851 months. UGAD also tound. ssinig 3
random sample of malpractice claims filed in 1984 by 23 insur-
ers 1selected from a universe of 102 insuters representing esen
state and the Distnet of Columbia. closing an estimated “3 .ty
claimal, that the median disposition time was 19 monthy The
median disposition time for claims with an eventusi pavment
of over $1 million was 76 months 1d. a1 13

See Program for Science and Law. 11990, March) Wareking
paptr time and cost estimates. Washington, DC Georgetown
University, unpublished. See also Model Act. supra aote |,
$202-111. Organized medicine’'s Model Act prescribed elapsed
time limations for some steps in the claims adudicaung
mechanism and was sient as to others Where it was sient.
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T Jernigan. C. G 19901 Step-flow diagrams of p

Georgetown made estimates o g an the complenity of
the case, through consultation with vanous Qapenan !mldl
]

malpracticn adiudnstion and el htigation Courts Health

Saence & the Lou 1. 1212140

Iuat

.

5

E RS

Cont P for the od € agency s cre
published. See [asyght into Courts 11990, Juner  No 2. Pt
Customary and typical cost centers were attnbuted (o the
agency. and totals were assumed 10 reoresant annual operating
costs These totals lly found ¢ in oudgeta \

wtics of Marvisnd's Health Claims Arbiration Oﬂ' e

Linde. A. E. 19901 Arditrating high stakes cases an
of court-annexed arbitration in the U'S Dutrier Court Santa
Monics. CA. Rand Instituta tor Civil Justice.

Working papet. supra note 46.

In Virpnus, for sxample. pretnal screening panels were intended
to shainste htigation, n«ordmu 10 4 law mmu article mark-

ing the reform’s d rates were
not affected by o decade’s orrd m cormmnu 8t 90 to 95%
of medscai negligence cases fi| i courts. See Daugh:

vy W H. Jr. & Smuh, C. H n ) Medicsl malprectice
review panel in operation in Virgima, Unwernns of Richmond
Lau Revieu. 19 372-298
Report of the Federal Courts Study Committee. 1900, Apnil 2.
ghilwlphw LS. Cireurt Court of Appeals for the Third

et
Marvell, T. 11887, October-November). Casaload growth —past
snd future trends. Judiaiure, 71, 151-181.
Zweig, F M. Thurston. §. S.. Turpin, S. D. Judge. D C,
Jernigan, C G, Melnick, D. M.. & Doughenty. C A, 1990,
Apni-Mays Securing the future for Amenca’s state courts
Judicature, 73
The Confecence on the Future and the Courts was held May
18-22,1990. 1n San Antonio, Texas. Trends. scenanos, visions,
and strateqic plans were sdvanced by 380 iavited participants
over 2 3-dav penod. Wntten summanes will shorly appear.
Medical negligence snd health care quality issues genersily
ranked in the upper quartile of expart opinions regarding the
justice svstem 3 (uture. See, Zweig, supra note 53. Persons
intereated in the entire sweep of the conference may contact
Dr James Dstor. the Conference’s reporter. through the State
Justice Institute, 120 S, Farfax Street. Alexandna. Vieging
21314 1703) 684-6100.
Because most states do not routinely separate medicel tort
filings staustics from other tores or other civil actions, George-
town asked the National Center for State Courts INCSC) to
cull its statastical system for those states that maintained such
statistical distinctions. NCSC provided study saff with the
following filing volume lor selected states for calendar 1987:
Anzona rSupenor Courts, J69: Connecticut (Supenor Court),
312, Flonds (Circurt Courts, 1,813 Maine 1Supenior Court). 98;
Massachusetts 1'Tnal Court of the Commonwealthi. 747; Min:
nesots tDistret Court), 377; New York tSupreme and County
Courtsr, 7.926: North Dakota (Distnet Counts. 42. Georgetown
then selected as its “typical” annual Glings volume 750 cases
a8 one element for agency cost calculations. Georgetown Unie
versity extends its gratitude to Eugene Frango, assistant re.
search director, National Center for State Counts, for his help-
fuiness and countasy. Similat procedures were used to sstimate
4 “typicsl” complaint volume against physicians. After review:
1ng state-by-state statistics. Georgetown assumed that the *typ-
1cal” volume for purposes of the cost estimation (or 4 proposed
Medical Practices Review Board numbered 250 per vear. The
complaint volume 100 is based on the estimates of the
Federation of State Medical Boards that, as & nations! average.
one complaint 1s filed for every 40 physicians in the US.
annusily

38 Georgetown staff estimated in saversl assessment project work-

Ing papers that 1if & state were to pay actorneys et a rate of
$90.00 per hout, legal fees alone could cost $10 million per year
10 & state with 730 new claims per yesr.

3%, Georgetown estimated that, in a “low cost agency™ (with 8 total

snnual expenditure of neatly $2 million) and in a2 “cadillac
agency” twith a total snnusl expenditure of $7 millions. the
stalf sttorney annual costs would range between $423.000 and
$2.722.500 for |5 and 28 lawvers, respectively. See Adjudication
versus litgation: costs to state governmaent. 11990, June) /n.
sghtinto Courts. 1. No. 2, Table 3, “Organization cost estimates
for model sct implementation (in 1989 dolisrs).” at 6.

zg

>
=3

. Caruso, supra note 28.
8l.
82,

. See Public attitudes toward the civd justice svatem and tort lau

. For a useful, slbeit dated survey of challenges to extrajudicial

and Bureau of Med <8) Quality A . Se¢ Th § 8
(1990). duspute 1 n Marylind
Courts, Heolth Smn« & the Lau 1, 81-88. Budget and audn
histones of the Wucomm Division of Workers” Compensation
and un Wi C Al b the
ballpark utility of G. ‘s cout tes For tumplt
for stafl of & nze and ble to the prop
Medical Practices Raview B«M Wisconsin & workery' com-
nsation annusl budget 1n 1988 was $4.2 million. see U5
Evpmmm of Labor (1990). Workers compensation sgench
information: & state-by-state companson, unpublished. George-
town's estimates range from §2 to $7 million for the proposed
new medical practice Sqency The ettremes represent a “low
cost” and & *high cost” sltamative. respectively.
(Maryland) Thursion, suprs note 38, at 81: iVirpmar Kiad-
man, S. {1990 Medicel malpractice in Virpima, Courts Heaith
Science & the Law. 1, 75-80: tMichigan) Thurston. 5 (1990
Medical tort reform: the Michigan case. Courts Health Science
& the Lau. 1, 263-271.

Morlock. supra note 30.

Michigsn. for ssample, has offered clasmants the option
electing mandatory binding srbitration for medical negiigence
claima. and ss noted 1n note 27, the arbitration sct was tied up
in higation for 9 vears before the Michigan Supreme Count
finally declared 1t to be constitutional Duning the perod ot
uncertainty, very fwumclmcdubmmon Presanthy, about
8.2% of the cases 1n Michigan alect arbitra.
tion: the larger cases end not o elect arbitration. See Applied
Social Research, Inc. 11983, Octoberr. Evalustion of Michigan
Medical Malpractice Atbitration Program. Likewise. in Man

land, the Health Claims Arbitration Act [eatablishing manda-
tory non-binding arbitration] was passed i 1977 and declared
constitutional tn 1978. In 1977, only two cases were filed at all.
the next vear. 93 cases were filed. Case filings peaked at 749 1n
1988 and have leveled off to about 300 per vear. See Thurston
suprs note 39.

U.S. General Accounting Office. supra note 4.

[t might be possible to expenmaent with the jury system. byt
current system proponents might more strongly object to such
innovation as & direct constitutional sssault than that posed
by the pulot test of an administrative alternative. See Pendell.
J. W. 119891, Enhancing juror effectiveness: an insuror s per.
spactive. Law & Contemporary Problems, 32. 31

reform, stydy no 864014, 11987, Marchi. New York: Louis
Harris and Associates, Inc. [A survey of almost 2,130 adull
Americans showed that almost 9 ol 10 Amencans want changes
in the avil justice system. The Harns report on this sunvey
stated. “what most of the public curtently demands s greater
efficiency t a lower cost 10 both individuals and society °) See
aiso Swickard. J. 11986, August 7). Survey finds most teel justice
us costly, complex. Dmou Michygan Fm Press.

X} h stalf s | 1o Profeasor Thomas
Mculoif for the srticulation of this dilemma. The following
observation extends themes begun in his earhier. important
srticle. See Metzloff, supra note 5.

arbitration of hesith care injury claims, for example. see Sand-
ers, L. K. (1988, Winter). The quest for belance: public policy
and due process in medical malpractice arbitration sgreements
Harvard Journal on Legulaion 23, 266-285 Challenges may
be raised sgainst entry of all extrajudicisl organizations In
Marviand. for example. the Health Claims Arbitration Office.
an executive branch sgency, weathered a senes of such chal-
lenges. See Thurston, supea note 53.

Inspector General. supre note 8.
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compensation schemes: A constitusional “quid pro quo * anaiyss
to safeguard individual liberies. Harvord Journal on Lequia:
ton. 18 143-206. [The author srgues that utilining the inter:
mediate level of scrutiny to examine the constitutiongl integnity

— A——
3‘9 Caruso and Fellmeth, supra note 18 of rastnctive medical malpractice pensation sch R}
_O. Jermgan. supra note 47 inadequate and thay the same quid pro quo anaives ytilized in
‘U Orgamized medicine s proposal, suprs note 1, p 14, states that workers' vompensation schemes should be utihized instesd.|
i maxing this proposal. we sre not breaking new jround, T8 Gurtler, P R. 11989 Falli The workers compensation princi-
State legisiatuzes abolished the common iaw vause ol action tor pie: a histonical abstract of the nature of workers compensa-
personal amjurv :n the workplace just atter the turn of the tion. Hamline Journai of Public Lau and Poticy. 9 183-196. iee
century In uts place, states snacted workers' compensation also Larson 119521 The nature and ongin of workers compen-
schemes—oased upon 4 quid pro quo desmed to serve all sation. Cornell Law Quarteriy. J.. 106; Hood. J B & Hardy B
parties interests.” See infra note T2 A., Jr. 19840, Workers compensation and empiovee pmtection
"2 A recent Virgimia case. Roller v Basic Construction Co, laus: theories and policies of workers compensation pp. 3332,
= VA e, 384 5E Ind 323, 328 1989, explained the quid 3t. Paul, MN: West Publishing Co.: King. J. R, Jr. 119885 The
pro quo as follows: “As frequently stated, the Workers' Com- exclunveness of an employes's workers' compensation remedv
pensation Act s based upon & quid pro quo, & societal exchange aganst his employee. Tennessee Law Reciew. 33, 407, Bale. A,
wherein einployees sre provided & purely statuiory form of 11989, Winter! The enactment of the state workers' compen-
p for ind I injunes. The remedy 13 modest, sauion laws in Amencan legal studies. Legal Studies Forum. 3.
but relatively cortain. Claimants ere free from the necesnity of 19-73.
proving negligence and resisting such affirmstive defenses as 17 The {ault context is believed by organized medicine to retan
contnbutory negligence and assumption of nak. In sxchange, the profession’s histoncat and ethical responsibility tor patient
emplovers under the canopy of the Act are shaered (rom care. No-(ault systems would likely be easier 1o sustain consti-
common-law habily in ton.” tutionaily. and Reynolds and co-authors do not try 1o discredit
3. For a discussion of constitutionsl 1ssues in workers’ compen. them even though jury tnal 1s unavaitable For manv obsersers.
ation cases. see generally Cudahy Packing Co. v. Parramore, no-fa4lt uses an economic approaca that considers the cost o1
283 US 418, 44 SCt., 153, 68 LEd. 368 11923); Anzona Employ- accident prevention and the cost ot the hacm. The moral
ery’ Liability Cases, 250 US 400, 39 SCt. 353, 63 LEd. 1058 ¢ of fauit 18 el d. but $o 18 the responmbdilits
119191 Jensen v. Southem Pacific Co., 218 NY 514, 109 NE {or professional action. The economic theory o presented in
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EXECUTIVE

SUMMARY

Georgetown University undertook between 1989

and 1991 six small-scale studies to illuminate orga-
mized medicine’s proposal for a new fauit-based ad-
ministrative agency at the state level to adjucate med-
ical negligence claims and relate such adjudication to
medical protessional oversight.

The kev element in this proposal is the creation

of a “Medical Review Board™ appointed by the Gov-
ernor with the concurrence of the state legisiature.
This Board would replace common law courts as an
exclusive, mandatory temedy for health care con-
sumers who believe they have a claim against a health
care provider. A primary objective is to provide claim-
ant access to a predictable, prompt, expert system of
dispute resolution and compensation. [ts primary

means to achieve that objective 15 tree. guaranteed
legal representation furmished claimants by the pro.
posed Board. Once the various steps i1n this proposed
svstem are exhausted, an appeal 1s available to a state
appellate court, but the latter's jurisdiction would be
contined to a determination of whether the Board
adhered to the rules and not whether the decision was
correct.

The mini-studies undertaken by Georgetown were
intended to answers several questions raised with re-
spect to organized medicine's proposal. The faitness
and efficiency of the proposed administrative svstem
when compared with the current system of civil kiti-
gation has been posed as a principal question. {ts cost
and ability to marshall scientific evidence etfectively
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was aiso questioned. A final inquiry is the utility of
workers’ compensation agencies as an adjudication
protorype.

The results of studies led Georgetown to conclude
that the new institution proposed by organized medi-
cine could be as fair and would be more efficient than
the system of current litigation. Moreover, it has the
potential to improve health care quality generally
through linkage of medical negligence adjudication
and professional discipline. A summary of the mini-
study findings follows below.

Faimess

Organized medicine’s proposal would enhance
fairness for plaintiffs in the resolution of medical
negligence disputes even though the proposed new
administrative agency would dispense with jury trials.
Fairness would be enhanced in large part from the
provision of (ree legal representation built into the
proposed new institution. A major problem facing
health care consumers is blocked access to the legal
system, especially for persons having meritorious
small claims, i.e.. those under $100,000. The new
administrative agency would provide such access, To
assure both fairness and its perception, Georgetown
recommends that organized medicine's proposal assist
claimants in the initial preparation of a claim and
that the agency's staff lawyers be insulated from chain
of command requirements that typically are a part of
administrative schemes. There is every reason to be-
Iicv; that such minor amendments could easily be
made.

Time and Cost

Georgetown's mini-studies disclosed that as much
as half the time currently required to resolve medical
negligence disputes would be required for administra-
tive adjudication of typical claims. For claims of pro-
found and severe medical injury, the administrative
agency would require approximately 20% less time
than currently experienced on average in the civil
justice system.

Costs

Georgetown found that the cost to the public of
maintaining a forum for medical negligence adjudica.
tion would be approximately 25% less per case than
the cost of operating the courts in such cases. At the
same time, such reduced costs permit payment of free
legal representation to claimants. Thus, it was con-
cluded that a fault-based administrative agency could
be one of the best public policy “bargains” to emerge
in the heaith field

Georgetown also concluded, from studies of stats
medical board financing and operation, that a fault.
based administrative agency could be operated at ap-
proximately the same cost level requirements as med-
ical credentialing and disciplinary agencies.

P—-———-——-—-—-——-—-—-—-—-————-—-———-——-—-—-ﬁ—m

Expert Opinion

One of the mini-studies conducted in the George-
town review was a “Delphi” study of 29 experts rep-
resenting the entire spectrum of plaintff and defend-
ant orientations. This mini-study asked for elaborate
written responses to organized medicine’s proposal.
The written response was followed by a lengthy per-
sonal interview.

The 29 experts determined that the administrative
agency, in their opinion, would be more efficient than
the current system. They also concluded by a majority
opinion, 60% to 40%, that it would be less fair, al-
though the basis for (sirness, aside from abolition of
jury crials, was unclear.

The experts balieved that a demonstration test of
organized medicine’s proposal should be conducted.
Nineteen states were suggested as possible candidate
test sites.

Judiclel and Court-Related Opinion

In several separate surveys of judges and court-
related personnel, opinion about the desirability of
organized medicine’s central premise was evenly di-
vided into thirds. When asked whether medical neg-
ligence cases should be relocated to an administrative
sgency with guaranteed claimant legal representation,
one-third favored the idea, one-third opposed it, and
one-third were neutral.

In view of the strong trend set by the Federal
Courts Study Committee to promote experimentation
with dispute resolution, the environment for organized
medicine’s propossl seems to be considerably more
favorable for a pilot test than at any time in the past.

The Workers' Compensation Anslogy

Georgetown undertook a thorough study of the
workers' compensation agency in Wisconsin, gererally
considered to be among the best of such operations in
the United States. Organited medicine had proposed
that the new fault-based administrative agency would
be modeled after workers' compensation agencies.
Georgetown found that the workers' compensation
system is a useful analogy; it is an efficient and fair
mechanisr: and it enjoys widespread support in that
state, Private attorneys in the program are willing to
accept the 20% of claimant cap imposed upon claimant
awards in exchange for caseload volume, one feature
of organized medicine's omnibus proposal as regards
permissive retention of private counsel by claimants.

Unexpiored Issuse and Suggesten improvements
The constitutional implications of shifting adju.
dication to sdministrative experts from a jury trial
forum—from Article [II to Article | courts~~remain
unexplored. It may be that real access o an authori-
tative dispute resolution system for the 7 out of 8
medically injured people with relatively small claima,
who are currently locked out of the courts, is the
necessary quid pro quo to achieve that shift.

COUNTS, HEALTH SCIENCE A THE LAW
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The centerpiece ot that access 1s universal. free
legal representauion, provided as a nght to anvone
with a claim against a health care provider. To loster
access, orgamized medicine should consider providing
such representation from the ume a person drafts a
claim, not from the ume, as currently proposed, a
clarm is cerufied as meritorious. Moreover, the plamn-
uff’s bar should be brought into an experimental de-
sign, perhaps with cases allocated on a lottery basis,
and outcomes should be compared with cases handled

by Board-employed attornevs.

Orgamzed medicine’s new institutivnar design
promises many advantages leading to improved feditn
care quaiity. lts bult-in connection ot addication
and protessional pertormance oversight s one «ucn
advantage.

The proposal may well be a way to zo bevand a
truce and to bring collaboration hetween medicine and
Justice.

SPRING 1991, VOL. 1, NO. 4

537



208

The AMA Response

The AMA together with the more than thirty national medical specialty
organizations which participate in the AMA/Specialty Society Medical
Liability Project, is actively working to further the goal of patient
safety. Among its purposes, the AMA/SSMLP is dedicated to furthering
innovation in the loss prevention field and has a standing Patient
Safety/Risk Management Subcommittee. Through this Subcommittee, the
AMA/SSMLP monitors patient safety initiatives and disseminates
information to hospitals, medical societies, insurers and others to
promote the exchange of ideas and approaches.

The AMA/SSMLP also has undertaken development of several practical
risk management tools. In 1988, it published, together with the PIAA,
[he mp l‘.n' .’_ je wil€ gl edi \"‘u-.li’.’ll'l L foRrams, a
160 page catalog of the risk management activities of state and national
medical societies, insurers and others, complete with subject matter
index and the identities of key contact people to facilitate networking
among professionals across the country,

d Medica

This initial contribution was followed with a document entitled

Developed in consultation with nationally known experts, the publication
sets forth in twelve chapters pragmatic risk management advice primarily
for office-based practices. The chapters cover such topics as obtaining
informed consent, establishing good communication with patients,
developing workable follow-up systems for responding to patient telephone
calls and missed appointments, instituting schedules for the maintenance
and calibration of equipment and evaluating the safety of office and
parking area grounds, among others. (Copies have been provided to the

Subcommittee members.)

The AMA/SSMLP also is implementing an integrated risk management
program that already has been pilot tested in Oregon. Based on
principles of continuous quality improvement, the program's two-fold
purpose is to offer risk prevention advice and collect data to be used as
a continuous feedback mechanism on the effectiveness of loss prevention
efforts. The program consists of an office self-assessment survey, a
self-study course and an office site visit and assessment by a
professional risk manager -- which together constitute a single learning

process that is adaptable to any specialty.

[n addition to these activities, in January of this year the AMA

published a risk management resource book developed for residents and
ith the Harvard Risk

voung physicians that was developed in conjunction w

Management Foundation. Entitled Q1and_Bgundgmgn_Mgglgﬂi_Mnlangligg, the
text is now being used by the Harvard Medical School, dnd is also
available as a CME risk management course for practicing physicians.

These targeted injury prevention efforts represent only a few of the
many activities undertaken by the Maine Medical Association, the AMA and
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others to continually improve the quality of medical care. In 1986, the
AMA began a major initiative to expand its traditional leadership and
reaffirm the profession's commitment to self-regulation. As part of this
initiative, the AMA established in 1987 a new Office of Quality Assurance
to promote the development of practice parameters that address effective
clinical practice and appropriate utilization. The AMA's quality
assurance activities are outlined in the Association's Health Access

America proposal.

Most recently, the AMA has initiated a program to review its
membership on a continuing basis and withdraw the privilege of membership
from those physicians who have been found to be incompetent or
vnethical. In January, 1990, a commitment was made to assist ony state
or county medical society to take similar action, This commitment
includes providing guidance on the appropriate procedural steps and
safeguards that must be followed, and paying the litigation ¢xpenses
incurred by medical societies or their members in discharging this
responsibility -- a factor that has chilled action of this nature in the

past.
We recognize that this latest action does not eliminate the danger
posed by the small population of aberrant practitioners that threaten the

safety of their patients. We offer it as one more affirmative step in a
continually expanding effort to minimize this danger wherever possible.

5066s
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PREPARED STATEMENT OF SENATOR JOHN D. ROCKEFELLER IV

Resolving the issue of medical liability is a critically important step towards re-
forming a bloated and ineffective health care system. It cuts across all aspects of
our health care system.

When doctors protect themselves by ordering unnecessary tests, costing our
health care system $25-75 billion a year, our health care system and our economic
health are affected—and seriously.,

When physicians use outdated treatments or are careless and patients are
harmed, our citizens and our health care system are affected—and seriously.

When a women can’t get prenatal care because stratospheric malpractice premi-
ums and fear of frivolous lawsuits have driven her hometown obstetricians to stop
delgvering babies, both our children and our health care system are affected—and
seriously.

Medical liability reform is not a problem for just doctors and lawyers to be con-
cerned about. It's an issue that affects all of us, an issue we should learn more
about. And though several of my colleagues have introduced medical liability
reform legislation, I'm sure they could also benefit from hearing a bit more on this
topic from experts.

here is no question that our entire health care system is in need of extensive
systemic reform. This committee and other committees have held several hearings
on many aspects of our health care system for which significant data exists, allow-
ini us to carefully define the problems and begin to propose solutions,

iability reform may be a part of the solution. But it is by no means a solution in
and of itself. The Vice President and the Bush Administration are touting tort
reform to a weary public as the single medicine that will cure the many ailments
our health care system suffers. As politically appealing as attacking lawyers is, this
approach will not by itself dramatically cut costs, or save lives. It cannot be allowed
to obscure the many other difficulties true health care reform must overcome.

This committee has addressed a number of different issues, hearing testimony on:
the uninsured and how to provide universal access to care; the costs of medical care
and how to control them; and the evaluation of the quality of care in our system
and how we can imﬁrove on it to get the absolute best care possible for our citizens,

Unlike some of the other concerns regarding our health care system, this issue
has not had extensive public review and scrutiny. Further, although virtually no
one is happy with our current system, the data regarding the exact nature of the
problem and its impact on health care delivery in America is less well understood.

I hope that as a result of this hearing we will have some answers to the following
questions: Should the federal government be involved in what is traditionally the
bailiwick of the states? How common are negligent injuries to patients and are they
fairly compensated for their losses? What effect, really and truly, does the current
medical liability system have on the delivery of health care by doctors and other
providers? How often are unnecessary tests ordered and what are the consequences
for patients, who are subject to them—for business, who is being asked to pay the
bills—and for our country, as we are being crushed by health care spending?

Most importantly, I want to learn what we can do to change the system to avoid
adverse outcomes entirely, by preventing them rather than compensating for them.
This is why I called this hearing today and that is what I hope we can accomplish

this morning.

PREPARED STATEMENT OF DANINE A, RYDLAND

Mr. Chairman and Members of the Subcommittee, I am Danine A. Rydland, MD,
an obstetrician-gynecologist from Martinsburg, West Virginia. This is the second
time I have testified before the U.S. Senate, the first time was in 1986, At that point
my liability insurance premium had just increased to $13,241, at 400% increase. I
implored the Senate to take action before physicians like me were forced out of
practice.

In 1986, I could not have believed that I would be back before the Senate in 6
years. I could not have believed that I would be forced to give up my obstetrics prac-
tice in 1990, since my malpractice insurance premium was rising to $40,000 but
would be onl‘% $17,600 if I limited my practice to gynecology. Given the economic
situation in West Virginia, I could not pass these costs along to my patients; they
simp(liy could not pay them. And lastly, I could not have believed in 1986 that I
would appear again before the Senate without the passage of a single piece of feder-
al legislation to address this problem. Perhaps I was just young and optimistic.
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But the major problem is not mine nor even that of the 12.2% of my obstetrician-
gynecologist colleagues who have given up the practice of obstetrica due to malprac-
tice concerns. The biggest problem is for the patients who must drive farther for
obstetric care, those who have difficulty finding an obstetrician-gynecologist to treat
their high-risk pregnancy, and those for whom obstetric care is unaffordable be-
cause of liability premiums. It is also a problem for our patients who are injured
while receiving health care. Under our current system they must cope with an ad-
versarial system and wait a long time for compensation, if it is ever received, an
average of almost 5 years from the time an incident occurs.

Let me tell you about these problems in a little more detail and suggest what you

can do to address them.
THE PROBLEM

The liability crisis is having a major impact on obstetrician-gynecologists and the

f;.mtients they see. While many physicians have liability Frob ems, few physicians
ace the extremes that obstetrician-gynecologists do. The 1989 average professional
liability premium of §38,138 is considerably higher than that of physicians in gener-
al. Regional variations are also large. Obstetrician-gynecologists in ACOG's District
I1, which consists of the state of New York, report an averafe premium of $62,626
and those in Florida $51,634. And don’t forget even in a small, rural state like West
Virginia my premium would be $40,000 if I was doing obstetrics.

Almost 78% of the Fellows surveyed by ACOG in 1990 had at least one profession-
al liability claim filed against them. This was a significant increase from the 70.6%
reE)orted in 1987. And more obstetrician-gynecologists are experiencing multiple
suits. For example, by 1990, 36.6% of Fellows had been sued three or more times. In
New York and the Mid-Atlantic states (Pennsylvania, New Jersey and Delaware),
more than half, 51.2%, of ACOG Fellows had been sued three or more times.

If medical care was Lietting worse, the liability crisis would not be surprising, but
all indications for the last decade show better outcomes. Infant mortality rates are
down, maternal mortality rates are down, yet the number of lawsuits is up.

As a result of these and other liability problems, 12.2% of obstetrician-gynecolo-
ﬁi.Sts nationally have given up obstetrics and 24.2% have decreased the amount of

igh-risk obstetric care that they provide. As I discussed earlier, one factor in the
decision to discontinue obstetrics is that the liability premium for gynecology alone
is substantially less in many areas. The 1991 rate for ghgsicians practicing only gyn-
ecology in Broward and Dade Counties in Florida is $67,500, Those who also practice
obstetrics pay $149,000 or 1219% more. Obstetrician-gynecologists pay 88% more in
Idaho, 89% more in Hawaii, and 98% more in Arizona, than their counterparts who
practice only gynecology.

Taking a closer look at those Fellows who discontinue obstetrics due to the risk of

rofessional liability reveals another disturbing trend. Our 1990 survey shows that
36% of those who had quit obstetrics had stopped before the age of 45 and 61.9% by
the age of 55. These numbers have increased from 25% and 50%, respectively, as
reported in 1985. Traditionally, obstetrician-gynecologists phase out their obstetric
practices as their patient population ages and make a normal transition to a gyne-
cologg-only practice around the age of 55. With so many of our Fellows discontinu-
ing obstetrics before that age for liability reasons, it is clear that we are losing some
our most experienced and competent practitioners.

The obstetric liability crisis also affects family physicians and their patients, For
example, in Florida, family physicians whose practice includes more than 25 deliv-
eries per year pay the same medical liability insurance premium as obstetrician-
gynecologists. One-third of family physicians in California whose practices had in-
cluded obstetric services, no longer provide obstetric care. Almost 40% of Texas
family physicians and approximately one-half of Nevada’s rural family physicians
have stopped delivering babies,

Looking at the combined numbers for obstetrician-gynecologists and family physi-
cians is also illustrative. A 1987 Oregon survey shows that the number of physicians
delivering babies has declined by 25% since 1984. A 1987 Iowa survey shows that of
all physicians who had provided obstetric services since 1981, 319 had discontinued
obstetrics; half of them had practiced in rural areas.

It was information like this that led an Institute of Medicine panel to conclude
that a problem exists. In the words of the panel chairman, “the professional liability
problem adversely affects the delivery of obstetrical services, especially to disadvan-
taged women, those living in rural areas, and those with high-risk pregnancies.
Moreover, the liability problem compromises the therapeutic value of the relation-
ship between providers and patients, alters—often without medical justification—
the types of care given, and adds to the costs of obstetrical care.
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Some attribute the liability problems to lawyers, or insurance carriers, or bad doc-
tors, or to the public’s expectation of perfection. We have learned that this is a com-
plex problem and no one group is solely to blame. The solution lies in efforts by
everyone, For example, it is difficult to allege avarice on the part of insurance com-
panies when more than 50% of physicians are insured by non-profit physician-
owned companies whose premiums are comparable to those charged by commercial
carriers. Nor can it be assumed that the problem has arisen solely from contentious
attorneys. However, both the insurance indusi‘t}y and the legal profession must
accept responsibility to be part of the solution. With the amount of publicity given
to “medical miracles,” one can understand the public expectations of perfection. But
perfection is an unrealistic goal in medical practice. Less than perfect outcomes
occur even when no negligence exists. The tort system was not intended-to compen-
sate for injuries absent negligence, yet more and more damages are being awarded
when the presence of negligence is questionable at best.

The “bad doctor” is also blamed by some for the current crisis. The fact that
11.6% of our Fellows surveyed have been sued indicates to us that virtually no one
is immune from the threat of a lawsuit, no matter how well qualified or conscien-
tious. While the facts do not demonstrate that incompetent or impaired physicians
are primarily to blame for the current crisis, the College supports efforts to
strengthen the process for removing these ph{sicians from the practice of medicine
as a realistic effort to imFrove quality. State icensinﬁeboards have the authority to
remove these physicians from patient care and must be given adequate resources to

do so.
ACOU EFFORTS

We at ACOG have not stood idly by while the situation has gotten worse. Rather,
ACOG engages in numerous activities to assure the quality of care and to address
the liability problem. The fpractice of medicine is constantly changing and ACOG
serves as a major source of information to Fellows on the delivery of the most ap-

ropriate medical care. ACOG publishes many documents to keep Fellows informed,
mcluding standards and guidelines for care, and technical bulletins on specific sub-
Jects and procedures. We provide a number of scientific meetings, 15 post-graduate
courses, nine regional meetings and a national clinical meeting each year. A variety
of printed and taped educational tools are also available. One of the newer initia-
tives is the ACOG peer review project designed to assist hospitals in assessing the
uality of obstetric and gynecological care being provided Upon a formal request
rom a hospital, the College will make available a team of qualified obstetrician-gyn-
ecologists specially trained to conduct site visits to review clinical performance in
our specialty and to consider any specific problems brought to its attention by hospi-
tal authorities. The team will spend two to three days on site and will prepare a
final report setting forth its findings and possible options for action. Through this
approach, ACOG can provide independent, outside review when a problem or poten-
tial problem exists that is difficult to resolve at the hospital level.

Eight years ago, in attempt to better understand the liability problem, ACOG
became the first medical specialty society to establish a department of professional
liability. That department serves as a resource to Fellows of the College and to the
public on professional liability issues, providing uf)-to-date information on profes-
sional liability insurance and educational materials on the legal system and risk
management. As mentioned earlier, in 1983 and biennially thereafter the College
conducted surveys of the membership to determine the effect of professional liability
on the provision of obstetric care. The department also works with other organiza-
tions, both medical and non-medical, to develop programs to alleviate the liability
crisis. We have worked with attorneys and insurance carriers to understand better
the dynamics between the quality of medical care rendered, the frequency of law-
suits, the size of award or settlements, and the rate of insurance premiums.

FEDERAL ROLE

For years, federal legislators have responded to problems in professional liability
by saving that the crisis must be addressed in areas traditionally left to the states—
establishing rules for tort actions and regulation of insurance. Most states have en-
acted changes in their tort laws over the past decade. Despite some success through
state enactments of reform, not all states’ efforts have been effective and most still
have serious liability problems. A national liability crisis is a reality.

The individual states can no longer deal with this problem. In the field of medi-
cine, doctors are increasingly held to national standards of care. It is time for the
national leadership to assert its role and address the tremendous liability problems
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facing this country. ACOG looks to the Congress for help in solving the recurrent
liability insurance crisis and the resulting threat to continued access to high-quality
maternity care for the women of this country.

The federal government through Medicare, Medicaid, Champus and other pro-
grams provides health care for many citizens. The liability crisis affects the cost and
access to such health care. Given the fact that the federal government pays nearly
40% of the nation's health care expenditures, it is inappropriate for the Congress to
ignore a major problem affecting costs and access to this care.

Senators have begun to recognize the need for federal involvement in liability
issues and have introduced legislation to deal with the problems. The College is par-
ticularly encouraged by S. 489, S. 1232, and S, 1836.

TORT REFORM

As we have already stated, we strongly support a federal role. One role that we
believe the federal government should play is to establish certain minimum rules
for tort awards. Specifically, we believe that a cap on noneconomic damages, period-
ic payments of future damages, a shortened statute of limitations for claims by
minors, and a mandatory collateral source offset would be beneficial. The President,
in his medical liability reform froposal, has supported similar tort reforms.

ACOG believes the collateral source rule, which prohibits the defendant from in-
troducing evidence that the plaintiff has received payment for losses from another
source, should be eliminated and replaced with mandatory offset against awards for
compensation received from other sources. The collateral source rule allows plain-
tiffs double recoveries since they can recover from government or private insurance
companies and also in tort. To the extent that injuries are compensated more than
once, insurance costs for all are increased.

Periodic payments provide another way to reduce the costs of liability actions
without preventing the plaintiff from receiving a fair recovery. If the tort award for
future damages is paid out over time rather than all at once, both the plaintiff and
defendant benefit. The plaintiff is assured that money will be there when it is
needed and the defendant’s payout is made more predictable.

A cap on noneconomic damages, such as pain and suffering, has been an element
in effective tort reform at the state level. This type of cap does not limit in any way
recovery for economic losses, such as medical care or lost income. However, it does
limit what could otherwise be unlimited recoveries since noneconomic losses are dif-
ficult to quantity, as well as to insure for. This type of legislation is a reasonable
approach since the plaintiff still receives full compensation for economic damages.
ACOG supports provisions of S. 489, S. 1232, and S. 1836 which establish a $250,000
cap on noneconomic damages.

n addition, shortening the statute of limitations for minors is important to obste-
trician-gynecologists. In some states the period in which a suit can be brought ex-
tends beyond the age of majority. For an alleged injury at birth, actions can be
brought in such states after more than twenty years. Such cases are obviously diffi-
cult to defend. Even good memories fade after twenty years, the whereabouts of all
relevarﬁ, parties may not be known and medical practices may have changed dra-
matically.

These reforms are similar to those that have been enacted in California. Data
from our 1990 survey indicates that the effect of these reforms goes beyond’ saving
money. For example, while 12.2% of the respondents nationally have given up ob-
stetrics because of malpractice risks, only 9.4% of California respondents have. The
1990 survey also shows a significant increase in the percentage of California obste-
trician-gynecologists devoting at least one-fifth of their practices to high-risk care.

ACOG strongly encourages this Committee to report legislation establishing these
tort reforms as federal law. While the ACOG supfmrts such efforts, we are con-
vinced the problem will not be fully resolved until alternative dispute resolution
systems are available. The current system for compensating injured parties is time
consuming, frequently resulting in delays of 2-5 years in receiving payment. It is
also inefficient, with as little as 28% of the premium dollar being received by the
injured parties. We contend that a system which returns so little of the premium
dollar to the injured party and which requires so much time for the settlement of

disputes is unacceptable.
ALTERNATIVE DISPUTE RESOLUTION SYSTEMS

S. 489, S. 1232 and S. 1836 all have provisions that would utilize alternative dis-
pute resolution systems. The Institute of Medicine report mentioned earlier sup-
ports federal grants to the states to encourage them to experiment with the alterna-
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tive dispute resolution systems. S. 489 and S. 1836 would do exactly this. S. 1232
would establish an alternative dispute resolution system for care paid for by the fed-
eral government and that paid for with dollars for which a federal tax deduction
will be received. We desperately need an alternative to the tort system and enact-
ment of these bills would help us to establish one,

QUALITY OF CARE

While ACOG does not believe the liability crisis results from the bad doctor, we
support efforts to remove physicians who provide substandard care from the prac-
tice of medicine. Strengthening the role of the state medical boards is one way of
accomplishing this. We support including provisions to strengthen the state medical
boards in medical liability reform legislation.

COMMUNITY AND MIGRANT HEALTH CENTERS

Commnnity and migrant health centers provide an important source in many
areas where critical services, like maternity care, would otherwise be unavailable.
Unfortunately, liability premiums are eating up precious dollars that would other-
wise be available for patient care. Given the large portion of their dollars that come
from the federal government, addressing their problem is critical. S. 489 and S. 1836

have provisions to do this.
CONCLUSION

It has never been safer for a woman to have a baby in the United States than
today. And it has never been more risky for a doctor to deliver one. Today more and
more physicians are discontinuing obstetric practice because they are unable or un-
willing to pass on the high costs of liability insurance to their patients Pregnant
women in many areas of the country are having difficulty obtaining prenatal care.
There is an increasing tension and growing distrust between patients and physi-
cians. None of these developments contribute in a positive way to the healing proc-
ess. I urge you to pass federal legislation. With all due respect, I would rather be
treating patients as I was trained to do, than be here testifying. I hope that if I'm
called upon to testify 5 years from now, it will be to tell you the positive effects your
legislation has had on the delivery of obstetric care, and not to tell you how much

worse the situation has gotten,
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PREPARED STATEMENT OF RICHARD 1. SMITH

I. Intreduction

Good morning., I am Richard I. Smith, Public Policy Director
of the Washington Business Group on Health (WBGH)., WBGH is an
organization of Fortune 500 employers that has been involved in
public~ and private-sector efforts to improve health care delivery
and financing since 1974, I appreciate the opportunity to discuss
medical malpractice liability with you today.

WBGH is nearing completion of a formal position on malpractice
reform. However, in line with this hearing's purpose of gathering
information rather than discussing particular bills or proposals,
I will focus my testimony on analysis of the current system and the
general types of change which are needed, rather than the details

of our position,

In recent years, WBGH's members have devoted considerable
attention to the malpractice liability system. We have concluded
that the current system (1) does not effectively deter bad medical
care, (2) reduces access to needed services while increasing
utilization of costly, inappropriate care that can actually
threaten patients' health, and (3) resolves claims in an
inefficient and inequitable manner. As a result, the malpractice
liability system is in need of fundamental reform.

The time for reform is now. Although the cost of malpractice
insurance and the number of claims pald have stabilized or declined
in recent years, there is little reason for satisfaction with the
status quo. Claims and premiums remain far higher than the¥ were
a decade ago. The system continues to perform very poorly in the
three ways specified above. Finally, there are early indications
that we may be entering a new cycle of increased malpractice costs.
Between 1989 and 1990, malpractice insurers' loss ratio increased
by about 10%, and during 1990 the nation's largest malpractice
liability insurer detected an increase in the number of claims
filed, Until we make structural changes in the malpractice
liability system, it will continue to hold patients, providers and

payers at unjustified risk.

Before proceaeding to WBGH's analysis of the current system and
agenda for reform, I note that the system's few defenders often
claim that their resistance to change is based on malpractice
victims' n"rights." This argument grossly distorts the issue.
First, the system does a poor job of vindicating the rights at
issue, We can and must do better for all parties concerned.
Second, many state supreme courts and the U.S. Supreme Court have
upheld a wide range of malpractice reforms, despite intense legal
challenges. Third, Congress has modified how a number of different
types of civil claims are addressed, when there have been
compelling public policy reasons to do so. This has been the case,
for example, in areas such as workers' compensation, labor law and
employment law. In our view, the poor results which patients,
providers and payers obtain from the current malpractice system
creates a strong case for solving the system's problems, rather
than standing pat on a false rhatoric of "rights."

II. The Malbractice Liability Svatem's Flaws
A, mmmmmumgu

A principal purpose of the medical liability systenm is to
deter negligent care. While the incidence of negligent care is
difficult to measure, it appears that the current liability system
does not effectively reduce medical negligence.
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The two major studies of the incidence of medical malpractice
cover California hospital discharges in 1974 and New York hospital
discharges in 1984. Both found provider negligence in about 1% of
cases, While caution must be used when comparing the results of
different studies conducted in different times and places these two
studies provide the baest data available at this time. National
data indlcate that between 1974 and 1984 the frequency of clainms
made againat physicians rose by about 300%, Malpractice insurance
premiums also rose dramatically., It the malpractice systenm
operates as an effective deterrent, we would expect these increases
to result in a significant decrease in the number of negligently-
treated patients. Of course, the reduction did not materialize.

Clearly, inappropriate, unnecessary and poor quality health
care -~ whether or not defined as negligent -~ is a major problem
which permeates our health care system. In fact, the need to
emphasize quality improvement has been a central focus of WBGH
testimony on comprehensive health system reform for the past
several years. However, for a variety of reasons, (e.g., arbitrary
results, the filing of many non-meritorious claims, and long lag
times between the provision of negligent care and resolution of
claims) the current malpractice liability system contributes less
than a reformed system would to quality improvement.

B. Reduced Access to Needed Sexvices and Promotion of Defensjive
Medicine

1. Acgess

The current malpractice liability system has placed high
barriers in front of poor women and women living in rural areas
when they seek prenatal care. In a country with a shamefully high
infant mortality rate, this result makes little sense -- especially
since the rate of negligent obstetrical care is known to be
extremely low, Other members of today's panel will speak to this
issue in detail, so I will not discuss it further.

Malpractice costs also limit access to care by the burden they
place on Community Health Centers, which are sometimes the only
source of appropriate care for vulnerable populations such as poor
pregnant women, HIV-infected persons and homeless persons. In
1989, Community Health Centers' malpractice premiums equalled 10%
of total federal grant funds awarded to help the Centers provide

care.

2. Defensive Medicine

The current malpractice system's cost encompasses both direct
premium costs (used to pa¥ claims and overhead) and the cost of
defensive medicine. Premium costs for physicians and hospitals
are about $7 billion per year. Notably, the premium cost per
physician (roughly $15,000 per year) is in about ten times as high
in the U.8. as in Canada.

The cost of defensive medicine (l.e., services rendered to
protect the provider against malpractice liability rather than to
benefit the patient) is, of course, more difficult to calculate,
but estimates generally suggest it is in the range of $10 to $20
billion per year. 1In agsessing this estimate, it is important to
recognize that overutilization can profit providers, in addition
to protecting them against litigation. This points to the need to
consider malpractice reform along with comprehensive health systenm
reform. However, despite the multiple incentives for the delivery
of inappropriate defensive care, there is broad consensus that
defensive wedicine is a real the phenomenon. At a mnminimum,
eliminating the need for defensive medicine would set the stage for
broader efforts to reduce the large amount of inappropriate and
unnecessary care now provided to patients.
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The use of electronic fetal monitoring during deliveries
provides one important example of defensive medicine. According
to one recent report, a Utah malpractice insurer found that failure
to use¢ fetal monitors was one of the delivery practices implicated
in the bulk of successful malpractice claims. It now requires all
of the physicians it insures to use feta) monitors in all
deliveries, Yet two years ago the Institute ot Medicine reported
that studies of fetal monitoring "do not support (its)
effectiveness in reducing neonatal mortality and morbidity."

Defensive medicine is net only costly =~-- it also harms
patients. Extra procedures carry extra risk. One study has found
that Caesarsan-section rates increase as malpractice premiums go
up. Caesarean-sections produce more maternal deaths than vaginal
delivaeries, as well as unnecessary medical costs and unnecessary
pain and suffering. The Institute of Medicine has noted a
correlation between fatal monitor use, which is stimulated by the
current malpractice system, and Caesarean-saection rates.

Cc. Inefficiency and Inequity

The malpractice liability system incurs extraordinarily high
transaction costs. Studies estimate that only about 30% of premium
payments reach claimants as compensation. The remainder is spent
on administrative costs, including the cost of defending claims,
and plaintiffs' attorney fees, Notably, defense costs have
skyrocketed. Between 1980 and 1984 they rose by 400%, a much
higher rate than experienced in other types of liability claims.

Much of the system's excessive and wasteful administrative
cost is incurred because it does so poorly at deterring the filing
of non-meritorious claims, and at winnowing out such claims before
they go to trial. About three of every five claims are closed
without any payment for damages sustained by the claimant, but not
without generating administrative costs., Plaintiffs win between
20% and 40% of the cases which reach the trial stage, as compared
to over 60% for other types of liability cases. This record
suggests that inappropriate incentives drive the medical liability
system, encouraging and keeping alive non-meritorious claims. The
system's poor screening of claims does not end with the jury's
decision., Medical malpractice awards are more likely than other
types of liability awards to be reduced after a verdict.

The system's inequities are as striking as its inefficiencies.
The Harvard study of negligence in New York hospitals found that
faewer than one out of 16 malpractice victims receive compensation.
In fact, most never file claims (though half the claims that were
filed were determined to be without merit). We caution that too
much can be made of this widely cited finding., The large majority
of malpractice victims sustained only minor harm, while others who
were: harmed more severely incurred only limited financial damages,
It is also likely that some injured persons recover most of their
losses from collateral sources, such as health and disability
insurance. Nonetheless, it is clear that some persons with
substantial injuries and damages caused by negligence do not

receive compensation.

The syatem's inequities and arbitrariness are also
demonstrated by:

o vide variations in damage awards among similar cases:

o awards that are about three times as large as in
copparable automobile injury cases, and;

o 400% variation across states in the frequency with which
cases are filed.
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III. Agenda for Reform

As previously noted, WBGH will soon issue a detailed
malpractice liability reform proposal. In light of this hearing's
purpose, I will discuss the issues which reform must address,
rather than the details of our forthcoming proposal.

A. comprehensive Reform

WBGH believes that malpractice reform must be comprehensive
in scops. This means that it must appropriately address all
potential targets and theories of liabillt{. Raeform that is less
than comprehensive in scope will shift liability, but will not
correct the system's problems. In this connection, we note the
need to be cognizant of rapidly evolving theories of employer and
insurer liability in managed care settings. Medical equipment and
pharmaceutical manufacturers' liability should also be

appropriately addressed,

Reform must also be comprehensive in the sense that it
includes an integrated, mutually supporting set of changes. Again,
piecemeal changes will not fix what is wrong with the system.

B. Federal Action

Fifteen years of state experiments with limited tort reforms
have produced some partial successes, but has not produced
comprehensive change, Given (1) the stake of the federal
government, multi-state employers, multi-state managed care
entities and multi-state malpractice insurers in malpractice reform
and quality improvement and (2) the relationship of malpractice
reform to comprehensive health system reform, the time for federal

sction has arrived.

¢. Alternative Dispute Resolution

The current system should be replaced by an alternative
dispute resolution mechanism, principally fault-based, designed to:
speed-up claims resolution, bring greater expertise and consistency
to fact-finding and decisions, and reduce transaction costs.
Studies of arbitration in california and Michigan, as well as the
increasing use of arbitration by HMOs, indicate that it is one
model which deserves serious consideration. However, at this time
we believe it would be useful to exploré a number of different

models.

A model which meets the above criteria will compensate more
injured persons while closing non-meritorious claims more quickly,
encourage earlier settlement through greater consistency of
decisions, and send a more rapid and clearor definition of the

standard of care to providers,

D. constraints on Awards
|
1. No Double Recovery

The collateral source rule is a rule of evidence prohibiting
introduction of evidence to a jury that a patient has been
reimbursed for his or her injury from any source other than the
defendant, such as health or disability insurance. This rule has
been modified in about half of the states, but the modifications
often leave substantial loopholes for double recovery.

Double recovery should be eliminated. The method chosen to
eliminate double recovery should be carefully designed to
appropriately allocate the remaining recovery batween the negligent
provider and collateral sources. Studies suggest that eliminating
double recovery reduces both the frequency of claims and the size
of awards by about 15%.
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2. Joint and Several Liabllity

Under the doctrine of Jjoint and several 1liability, all
defendants held to be negligent are liable for the entire award.
The rule can penalize marginally~related defendants with "deep
po;katsa" and disrupt settlement negotiations. It should be
reformed.

3.  Limit Non-Economic Damages

As suggested above, malpractice awards do not correlate well
with the level of injury sustained by a patient. In addition, non-
economic damages substantially exceed damages for monetary losses.
Because non-economic damages are difficult to accurately ascertain
and are a principal reason for arbitrary variation between
malpractice awards, they should be capped at a reasonable level.
The experience of several states and findings from studies indicate
that this step can asignificantly reduce the size of judgments and
malpractice premiums,

We emphasize that only non-economic damages should be capped.
Economic losses resulting from malpractice should remain fully
recoverabla.

4. Pperiodic Payment of Large Awards

Large awards should be paid on a periodic hasis, rather than
in a lump sum. This approach can provide for the economic needs
of injured patients and thelr dependents, while avoiding a windfall
payout to third parties when the injured party dies. Furthermore,
insurers are better able to appropriately finance large awards
under a periodic payment systen.

5. ftatute of Limitation

lLengthy statutes of limitation should be shortened to allow
a reasonable period for filing claims, with appropriate special
rules which recognize the unique situation of minors. A shorter
statute of limitation enhances the likelihood for a fair resolution
of claims, improves insurers' ability to rate premiums, and can
hasten identification of negligent practices and providers.

E. Attorney cContinagency Fees

Attorney contingency fees should be capped, on a sliding scale
related to award size. Contingency fees are often defended as
giving attorneys an incentive to screen-out non-meritorious cases.
The data presented above on the number of non-meritorious claims
filed indicates that they have not performed this function well in
the medical malpractice setting. (This may be partly explained by
the relative inexperience of the plaintiff's bar. The New York
study found that one-third of cases were handled by attorneys who
had no other malpractice cases during a three-year period.)
Nonetheless, to the extend this function is performed by
contingency fees, it would be strengthened by a modified fee

schedule.

Contingency fees are also defended as a mechanism to improve
plaintiffs' access to legal services. This argument can be
overstated. One observer cited in a 1987 General Accounting office
report argues that most lawyers will not accept a malpractice case
with an anticipated recoverable amount under $50,000. Furthermore,
the principal that contingency fees improve access does not
_ necessarily dictate that fees should reach the very high levels

found in many cases. Overall, a sliding fee schedule, combined
with a lowver cost alternative dispute resolution process, should
maintain at least the same level of access as current fee
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arrangements, Simultaneously, a sliding fee schedule should reduce
any abuse of the contingency fee system which now takes place and
return a higher portion of most awards to injured plaintiffs in

need of compensation.

F.  Physician Licensing and Discipline

Many state physician licensing and discipline agencies are not
performing effectively., They should be given strong incentives and
adequate means to significantly improve thelr performance.

In connection with physician licensing and discipline, we note
that establishment of the National Practitioner Data Bank was an
important step forward. However, the Data Bank has experienced
implementation problems, Three issues which deserve careful
acrutiny in order to improve the Data Bank's effectiveness are:

o How should a "health care entity"” be defined, for the
purposes of reporting and obtaining data?

o How should small settlements be reported, in order to
both facilitate the settlement of claims and establish
an accurate record of provider quality?

o How can access to information in the Data Bank be best
organized to benefit the public?

G.  Pragtice Guidelines

- Clinical practice guideline criteria can be used to improve
quality, reduce the incidence of negligence and the need for
defensive medicinae, and streamline 1liability determinations.
Malpractice reform shouvld assign a central role to practice
guidelines in liability determinations. In addition to specifying
how guidelines are to be used in claims resolution, reform
legislation should specify a process for evaluation and
certification of guidelines by the Secretary of Health and Human

Services.

Iv. Malpractice Reform and Competing Organized Svstems of Care

Poor quality, inappropriate and expensive medical care is
partly the result or our fragmented medical care delivery system,
For example, our fragmented system lacks even a basic quality
improvement tool such as a single medical record for patients.
Furthermora, the fact that we must rely on one study from one state
to assess the incidence of medical negligence in recent years
further demonstrates the failure of our fragmented system to
address qualit An adequate health care system would routinely

generate such Iﬁtormation.

To improve quality, health system reform legislation must go
bayond redesiqnin? the malpractice l1iability system and address the
underlying flaws in the way health care is delivered. This entails
creating strong incantives for the development of competing
organized systems of care. In our working definition of this
concept, organized systems of care are vertically integrated
financing and delivery systems that use panals of providers
selected on the basis of quality and cost-management criteria to
furnish members with comprehensive services. The organized systems
incorporate continuous quality improvement mechanisms and
incentives to provide only appropriate and necessary care into
their operations and are accountable to purchasers and patients on
the basis of cost, quality and outcomes data, Adopting this
proactive strategy will produce far greater benefit than consigning
quality improvement solely to a redesigned malpractice liability

system.
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STATEMENT OF PUBLIC CITIZEN HEALTH RESEARCH GROUP

PUBLIC CITISEN NEALTH RESEARCH GROUP REPORT!
STATE MEDICAL BOARD DOCTOR DISCIPLINARY ACTIONB
1989 RANKING OF BTATES

We have just analyzed the Federation of State Medical
Boards' December 1990 report regarding doctor disciplinary rates
for 1989, the most recent year available. According to our
analysis, 1989 is the first year in which the overa 1 rate of
serious dinciglinary actions per 1,000 M.D.s actually declined,
~ from 2.77 serious actions per 1,000 M.D.s in 1988 to 2,64 such

actions in 1989, The overall number of serious disciplinary
actions (medical license revocations, suspensions, and
frobationn) increased 1.34%, from 1,489 in 1966 to 1,509 in

989'. This slight increase in the total number of serious
disciplinary actions comes after a year of no increase (see Table
1, p2, and riYuro $ on the following gago), as the number of
serious dilcif 1nnr¥ ’ctions teaken in 1988 exactly matched the
number taken in 1987.% 1In 1989 21 states increased their serious
disciplinary action rate, 24 decreased that rate, and 6 states

maintained the same rate,
In June, 1990, Public Citizen Health Research Group

Published

. However, the newly-received 1989 data was
not available at that time (the 1988 data became avallable in
July of 1990). In that book we noted that state medical boards
had increased the number of serious disciplinary actions they
levied against physicians in 1987, the fourth year of increase in
a row, but, based on data from mAng states, predicted no
significant increase in this rate between 1987 and 1989 .3
Indeed, there was no increase from 1987 to 1968, and despite &
slight increase from 1988 to 1989, Public Citizen believes that
the 1989 diaciglinar rates still aren't high enough to
accurately refiect the froqucncg of behavior warranting
disciplinary action. For example, under current disciplinary
standards, a physician who operates drunk, commits a gross act of
negligence, or sexually sssaults a patient might receive a mere
slap on the wrist from many state medical boards, and might never
even be brought to the attention of such boards in other states.

We have previously estimated that well over 100,000
Americans are injured or killed in hospitals each year as a
result of doctors’ nogllgonco. The fact that most states fall to
exert the maximum possible effort to discipline thess doctors is
one of the most serious threats to the health of American

patients.
(221)
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The public would be much better protected if every state
would diecipline as many doctors as Missouri, the top state in
our rankings for 1989. Missourl had a disciplinary rate of 7.02
serious actions per 1,000 Yhy-icinnl, over 14 times more than
Connecticut, which took only 0,48 such actions per 1,000
physicians, 1f all states had & rate of serious disciplinary
action equalling Missouri's, 4,005 doctors would have been
sanctioned in 1989, over 2.6 times more than the 1,509 actions
actually taken in 1989. This would mean that an additional 2,496
Anerican physicians would have been subjected to serious
disciplinary measures, significantly increasing the amount of
patient protection against incompetent or otherwise poorly-

practicing physicians,

OVERALL U.8. TRENDS

For the sixth time in the last seven years, Public Citizen
Health Research GrouY has analyzed the most recent (1989) data
which state medical licensing boards give to their national
organization, the Federation of State Medical Boards. The three
types of serious disciplinary actions that we use as the basie
for ranking the states are 1) revocation of license, 2)
suspension of license, and 3) probation, A fourth disciplinary
category, which includes reprimands, voluntary currender of
licensa and a variety of other actions, was excluded from our
analysis because the Federation does not release details as to
what proportion of these actions substantially affect a
physician's license and what proportion do not.

As can be eseen in Table 1 below, in 1989 etate licensing
boards took 1,509 serious disciplinary actions against U.S.
physicians. While the number of actions taken by such boards
doubled from 1984 (745) through 1987 (1489), 1988 was the first
year in which the number of actions did not rise from the
previous year. From 1984 to 1985, the number of actions taken
jumped by 344, an increase of 46V, The periods between 1985 and
1966, and between 1986 and 1987, each saw a 17§ increase in the
rate of discipline. This upward trend came to a complete stop in
1988, And though 1989 did see a slight but insignificant
increase in the number of serious disciplinary actions taken, it
is the second year in a row that the number of such actions has
remained essentially the same. It is also the first year that
the actual nationwide rate has decreased (from 2.77 serious
actions for every 1,000 doctors to a rate of 2.64), despite the
fact that the actual number of non-federal doctors has increased

68 (from 538,008 to 570,579 doctors).

TABLE 1
SERIOUS DISCIPLINARY ACTIONS AGAINST U.8. PHYSICIANS (M.D.s)
1984-1989

;EAR—— T 19684 1985 1986 1987 1988 1989
NUMBER CF ACTIONS 745 1089 121 1489 1489 1509
CHANGE FROM - +344 +188 +212 +0 +20
PREVIOUS YEAR

PERCENT - +46% +17% +17% +0%  +1.3%

STATE BY BTATE RANKING

The number and rate per 1,000 M.D.'s of serious disciplinary
actions for each state and the District of Columbia in 1989,
compared to 1988, can be seen in Table 2 on the following page.
These rates are calculated by dividing the number of serious
disciplinary actions (reported by each state to the Federation of
State Medical Boards) by the number of non-Federal M.D.'s in each

state.
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TABLE 2

' SERIOUS DISCIPLINARY ACTIONS (REVOCATIONS, SUBPENBIONS, AND PROBATIONS)
BY BTATE MEDICAL LICENSING BDARDS AGAINST MDs IN 19688 AND 1989

RANK RANK ST1ATE ® ACTIONE # ACTIONE SERIOUS ALTIONS « DF
1989 1988 1989 1968 PER 1000 MDs  DDCTORS
.lll.ll..ll'..'lll.lI‘l..lll'.tl.l..--'-I.III.ﬁ'l.l..llll."l'l..l.l-l.
Il 3 MISSOURI 74 7% 7.02 10,536
2 1 GEORGIA 78 %0 6,80 1},487
3 6 MISSIESIPP) 24 24 6.63 3,621
4 ' 4 DKLAHOMA 3 38 6.12 8,063
-] ® WEST VIRGINIA 20 19 5.89 3,594
6 2 10WA 25 3?7 5.43 4,604
7 13 ALASKA q 3 8.30 759
B 7 COLDRADD 37 42 4.98 7,434
§ 20 SODUTH CARDLINA 29 18 4,87 5,951
10 17 INDIANA 4% 34 4.84 9,291
11 2% LOUISIANA 39 21 4,49 8,688
2 12 MINNESDTA a4 a3 4,33 10,169
13 13 KENTUCKY 28 27 4,27 6,5%%
14 {1 ILLINOIS 112 126 4,2% 26,349
IS 26 ARKANSAS 19 9 3.91 3,834
16 40 NEBRASKA 11 4 3.79 2,902
17 33 TENNESSEE 3% 20 3.%0 9,987
18 22 OHIO 77 68 3.39 22,706
19 14 FLDRIDA LT 116 3.09 30,377
20 19 NEW MEXICO 9 9 . 3.0t 2,987
21 80 RHODE ISLAND 8 1 2,05 2,689
22 51 MGNTANA 4 0 2.8 1,411
23 33 NORTH CAROLINA 36 26 2,78 12,928
24 Al WYOMING 2 $ 2.71 738
2% 30 DREGON 17 13 2.70 6,296
26 16 NEW JERSEY LY} 74 2.%4 20,048
27 21 UTAH e 10 2.43 3,294
28 26 ALABAMA 16 19 2.3% 6,812
29 9 HAWAL1 b 13 2,23 2,691
3v % NEVADA 4 12 2.20 1,819
31 3% NEW YORK 130 %6 2.17 %9,%08
32 49 DELAWARE 3 1 2,14 1,352
32 4% ARIIONA i7 4 2.13 7,975 °
34 44 CALIFDANIA 14} 93 1.8% 76,272
3% 10 SDUTH DAKDTA 2 -] 1.84 1,089
36 29 MICHIGAN 33 40 1.81 18,229
37 34 D.C. 7 8 1.80 3,888
I8 38 PENNSYLVANIA 51 43 1,69 30,093
39 27 MASSACHUSETTS 33 47 1.97 20,988
40 47 WISCONSIN 1% 8 1.53 9,784
41 24 KANSAS 7 12 1.48 4,74%
42 39 IDAHOD 2 2 1.4% 1,384
43 23 VIRGINIA 18 36 1.3% 13,299
44 43 VERMONT 2 2 1,26 1,587
43 32 MAINE 3 -] 1.21 2,485
46 A6 WASHINGTON 1) 11 1.01 10,886
47 36 MARYLAND 16 25 0.%98 16,268
48 4% TEXAS 29 3% 0,94 30,900
49 {8 NORTH DAKDTA ] 4 0.84 1,190
S0 37 CONNECTICUT 5 19 0.48 10,474
%1 42 NEW HAMPSHIRE 0 3 0.00 2,393

TOTALS 1,509 1,488 870,579
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Better News

Seven of the top 10 states in 1988 remained in the top 10 in
1989, These includs Georgia, Iows, Oklahoma, Mississippi, West
Virginia, Missouri, and Colorado,

States demonstrating significant increases in serious
disciglinary rates include South Carolina (up from 20th to 9th),
Louisiana (up from 25th to l1ith), MNebraska (up from 40th to
16th), Tennessse (up from 33rd to 17th), Montana (ug from 51lst to
22nd and showing the largest single increase), Wyoming (up from
418t to 24th), Delaware (up from 48th to 32nd), and Arizona (up

from 49th to 33rd).

In our last report we noted that California and New York,
two of the states that take high numbers of serious disciplinary
actions, had both declined in our ranking. This was especially
alarming in the case of New York, which took fewer than half the
actions in 19688 (98) as it had in 1987 (259). Fortunately, both
states increased the number of serious disciplinary actions they
took in 1989, However, even though California rose from 93
actions (44th) to 141 (34th) and New York rose from 98 actions
(35th) to 130 (3lst), both were still well under one third the
rate of serious disciplinary actions taken by Missouri.

It should also be noted that Georgia, lowa, and Oklahoma
have been in the top 10 states for doctor disciplinary rates for
five years in a row, and West Virginia has been in the tog 10 for
four consecutive years. While the number of serious disciplinary
actions taken by a state may fluctuate from year to year for a
number of reasons, the fact that these states have consistently
ranked at or near the top of the list suggests a consistent
effort to improve the quality of health care available in these

states,

Worse News

At the other end of the scale, 14 of the bottom 20 states
for doctor disciplinary rates in 1988 remained there in 1989.
these 14 states, 4 showed increases in disciplinary rates
(Delaware, Arisona, California, and Wisconsin), 2 maintained a
steady rate (Pennsylvania, and Washington), and 8 actually
declined (the District of Columbia, Idaho, New Rampshire,
Vermont, Maine, Maryland, Texas, and Connecticut).

Two other states, in the bottom 20 for the first time,
showed enormous declines in their dieclpllnar{ rates. MNorth
Dakota fell from 18th to 49th, a drop of 31 places. And South
Dakota fell 25 places, plummeting out of the top 10 from 10th to
3sth. UnfortunctolY, two other states dropped out of the top 10
as well: Bawaii fell 20 places, from 9th to 29th; and Nevads

fell 25 places, from 5th to 30th,

Other declines were seen for Massachusetts (which fell from
27th to 39th) and Kansas (which fell from 24th to 41st). New
Nampshire retains the distinction of having the worst
disciplinary rate for 1989, with no serious disciplinary actions

taken ig that year.
INPLICATIONS OF LOW RATES OF DOCTOR DISCIPLINE

The implications for all states, especially those with low

doctor disc pllnnry rates, are quite serious. Public Citizen
estimates that at least 100,000 Americans are injured or killed
each year by doctor negligence, based on the results of three

studies.

of
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In the first, Harvard researchers recently found that 1
percent of a representative sample of patients treated in New
York state hospitals in 1984 were injured, and one quarter of
those died, because of medical negligence.,’” Nationwide, that
translates into 234,000 injuries and 80,000 deaths in 1988 from

negligence in American hospitals.

A similar utud{ conducted in California in 1974 found that
0.8 gercent of hospital patients had either been injured by
negligence in the hospital or had been hospitalized because of
negligent care.® Extrapolation of those findings yields an
estimate of 249,000 injuries and deaths from negligence in 1988.

In 1976 the HEW Malpractice Commission asstimated that one-
half of one percent of all patie?ts entering hospitals are
injured there due to negligence.’” That estimate would indicate
156,000 such injuries and deaths resulted from doctor negligence

in 1988.

Since there is no evidence that doctors in any one state are
generally more or less competent than in another, differences in
the rate of doctor discipline reflect differences in how serious
states are about discipl ning doctors. The disparity between
states with higher rates of doctor discipline and states with
onlz a fraction of those rates is cause for alarm by the
residents of the low-discipline states. People in these states
are much more likely than people in high-discipline states to be
injured or killed by doctors still on the loose because they
haven't been "caught®. What would be unacceptable medical

ractice in one state may go unnoticed by the state licensing

ard in another state.

Even though the 1989 total of 1,509 serious doctor
disciplinary actions demonstrates & slight increase over the
1987/1988 total, it falls very short of catching most of the
incompetent doctors in this country. Most states base more
dioc&plsnar¥ actions on doctors' drug and alcohol problems (9.2%)
than on medical negligence or incompetence (8.9%)." Boards say
proving incompetence is difficult, and investigations of
substandard care soak ug resources like a sponge. Instead, they
use prescription violations and fraud convictions, offenses that
are easier to document because they leave a paper trail, as
potential indicators of more serious violations. While this may
catch those doctors whose ability to practice medicine has been
impaired by chemical dependency, it does not adequately address
the issues of quality of care that are not related to such &

dependency.

A further indication that the rate of doctor discipline by
most state medical boards is too low comes from a 1989 Tufts
University study.” Those researchers found that physician-owned
insurance companies terminated coverage of 6.5 out of every 1,000
pol&cxholderc in 1985 because of negligence-prone behavior. 1In
addition, they restricted the practice or imposed other medical
sanctions on an additional 7 of every 1,000 policyholders, whose
performance was viewed as substandard. Thus, if the combined
rates of malpractice insurance termination and other sanctions by
physician-owned insurance companies (13.6 per 1,000 physicians)
were applied to-all physicians in the U.S8., this rate would be
more than 5 times higher than the actual 1989 average rate of
serious disciglinary actions bx state licensing boards and would

a

affect a total of 7,760 physicians.
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DOCTOR DISCIPLINE AND KEDICAL MALPRACTICE

Until the rate of doctor discipline in this countr¥
significantly increases, there is no realistic possibility of a
ma?or decrease in the amount of medical malpractice or medical
malpractice litigation. At the heart of the so-called medical
malpractice litigation crisis, other than the manipulative
efforts of the insurance induatrx, is actual malpractice, that
is, patients being injured or killed by negligent physician

behavior.
WEY WAS MISSOURI NUMBER ONE IIIDOC‘;‘OR DISCIPLINARY ACTIONS IN
289

The Missouri State Board of Registration for the Healing
Arts is one of the best medical disciplinary boards in the
country. The board has proven its excellence by achieving the
highest disciplinary rate on our 1989 list, and by steadily
rising in our rankings from 1ith in 1987 to 3rd in 1988 to its

present position.

As we noted in our report
, Missourl has had

a strong medical disciplinary board for the past several years,
and amendments to the state's Medical Practice Act, passed in
1987, have only made it stronger. It is one of the few boards
that does not wait for formal complaints against doctors before
initiating investigations; it seeks out errant ?h¥nic1anl on its
own. (Georgia, Mississippi, Oregon, Utah, Virginia, and West
virginia also proactively seek out poorly practicing physiclans.)

Interestingly, it was only in 1987 that any of the Missouri
board's actions became public. However, the board m!{ still
enter into confidential disciplinary consent orders with any
physician it chooses, which may not always be in the best
interests of consumers. Furthermore, the state is also
prohibited from publishing the names of physicians who
voluntarily enter substance abuse treatment programs and have
been placed on probation by the board. Missouri‘'s rate of
confidential disciplinary actions may in fact have boosted its
1989 serious disciplinary action rate even higher.

RECOMMENDATIONS FOR THE PEDERAL GOVERNMENT

1. Create grants and standards. Congress should create a small
program of grants-in-aid to state medical boards. The grants
should be tied to the boards' agreements to meet certain
perfornance standards, which should be developed by the Public
Health Service, as the Department of Health and Human Services
Office of Inspector General recommended in 1990,

In developing these standards the Public Health Service should
work with the Federation of State Medical Boards' Assessment Task
Force. In September, 1990 the FSMB received a federal contract
for $200,000 to undertake the development of a self-assessment
instrument for state medical boards. The goal of the task force
is to produce a sound and objective means by which the boards can
assess their performance over time and in comparison with other

boards.

The standards should include (but not be limited toi the
following: processing complaints within a certain limited period
of time; naintnining a certain level of ntaffinr and having staftf
meet certain qualifications; disseminating disciplinary
information to the public; and other standards.

2. The Medicare Peer Review Orgnatnattoau. which have been
practically moribund in disciplining physiclans for substandard
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care, should become more aggressive, The PROs should hire
investigatoru and advisers trained in law enforcement, so that
fewer of their sanctions will be overturned,

As a 1990 Institute of Medicine report noted, the PROs are not
evaluated on their ability to detect and correct poor quality
care.' The Department of Health and Human Services should
change its evaluation procedures to place more emphasis on

quality.

3. Open the National Practitioner Data Bank. In 1986 Congress
passed the Health Care Quality Improvement Act., This act
mandated the establishment of a data bank containing information
on adverse professional review actions taken against doctors, and
on doctors who had been sued for malpractice and on whose behalf
settlement or adjudicated payments had been made. Unfortunately,
the law establishing the data bank also reguired that it be
closed to the genera)l public. Congress should pass legislation

opening the data bank to the public.

4. The Drug Enforcement Administration should release a monthly
list of all practitioners whose controlled oubstance.greacription
licenses have been revoked, restricted, or denied. The list
should be widely distributed to pharmacies, stato pharmacy and
medical boards, and the general public.

Far too many doctors continue to prescribe controlled substances
after their DEA licenses have expired or have been revoked, The
DEA should congider requiring pharmaclies to subscribe to an on-
line service with which they could check the validity of these

DEA license numbers.

5. Require doctor recertification. Congress should consider
legislation proposed by Rep. Pete Stark, D-Calif., to require
physicians who ‘accept Medicure patients to be periodically

recertified for competency.

RECOMMENDATIONS FOR BTATES

1. Strengthen the statutes. States that have not already done so
should adopt a version of the Model Medical Practice Act
developed by the Federation of State Medical Boards", or,

preferably, stronger laws.

2, Restructure the Boards. States should sever any renaining
formal links between state licensing boards and state medical
societies. Members of medical boards (and separate disciplinary
boards, where present) should be appointed by the governor, and
the governor's choice of appointees should not be limited to a

medical society's nominees.

At least 30 percent of the members-of each estate medical board
and disciplinary board should be public members who have no ties
to health care providers.

The governor should appoint members to the Medical Board whose
top priority ie protecting the public's health, not providing
assistance to physicians.

3. Inform the publie. Each state's Open Records Lav and its
Medical Practice Act should state that all formal disciplinary
actions against licensed professionals are fully public records.

Each legislature should require widespread dissemination of final
diocipl?nary orders., Lists of those disciplined and full
disciplinary orders shculd be promptly available to all
requesting them by mail.
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Notices of disciplinary actions should be sent to the local news
media and to all hosfitalt, HMOs, and other healtli care providers
in the state, as well as to other state agencies, the federal
Department of Health and Human Services, and the federal Drug
Enforcement Administration. Federal law already requires that
such information be reported to the National Practitioner Data
Bank, which began operating on September 1, 1990.

4. Strengthen board authority. Every medical board should have
the authority to impose emergency suspensions pending formal

hearing in cases where there is a potential danger to the public
health. Boards should aggressively use this authority when they

learn of a potentially dangerous doctor.,

Medical boards should have the authority to accept the findings
of other state boards and of the federal Department of Health and
Human Services and the Drug Enforcement Administration., 1If a
physician has been disciplined by another state, the second
state's medical board should be regulred to impose sanctions at
least as stringent as those imposed by the first state.

Each state should require physicians who have been licensed in
other states and who seek licensure in a new state to submit
affidavits that they are not under investigation elsewhere before
being granted a new license., Physiciane who are under
investigation should not be permitted to practice until the board
has heard the details of thelr case and can evaluate their

competency.

Each legislature should provide its state medical licensing board
with authority to examine physicians for physical, mental and
professional competence and to test them for alcohol and drug use
upon reason to believe that a problem exists in one of these

areas.

5. Eocourage complaints. Fach legislature should provide for

the protection of confidentiality and immunity to those who
report violations of the Medical Practice Act to the Board. Such
protections should also be extended to board members, their staff

and consultants.

Each lafinluturc should require all licensed health care
practitioners to report Medical Practice Act violations b{ other
ractitioners to the medical board, with large civil penalties

or failure to do so. Boards should aggressively use their
authority to enforce the requirement that all health care
providers report such violations. Each legislature should also
require hospltals to report all revocations, restrictions, or

voluntary surrenders of privileges.

Courts should be required to report all indictments and
convictions of Yhyciciann to the medical dllciflinarx board. In
addition, each legislature should require liability insurers to
report all claims, pagmonta, and policy cancellations to state
medical disciplinary boards. It should rcguolt reporte from
other state agencies, Medicare, the DEA and other federal
agencies. It should also require impaired physicians' programs
to report the names of doctors who fail to successfully complete

the program.
Medical boards should conduct random avdits of institutions to
check compliance with these reporting requirements, and should
fine those who fail to comply. After a doctor is disciplined, a
board should fine any other practitioners who knew of that
doctor's offense, but failed to report it.
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6. looz the courts in check. Each legislature should pass laws
that make clear thelr intent that the gudqoment: of the medical
board be given extreme deference, and that, barring extraordinary
circumstances, disciplinary actions should take immediate effect

pending appeal.

Each legislature should adopt the 'Preponderance of the Evidence'
standard of proof in medical disciflinari cases, replacing the
tougher-to-meet 'Clear and Convincing Evidence' standard now in
effect in most states. According to the August, 1990 report on
state medical boards issued bz the Office of the Inspector
General, "The 'clear and convincing evidence' standard of proof
is more rigorous than the 'preponderance of evidence' standard
that is typically required to justify tort damages for negligence
in civil) cases. The more rigorous standard provides greater

rotection for physicians, but adds com laxity to the
ess likely that a

nvasti?ative process and appears to make it
board w 1& persevere on a case through a full evidentiary
hearing.*

Furthermore, the Project Work Panel of the Federation of State

Medical Boards, in its August 1989 report

; , recommended that each state
medical board *"use preponderance of evidence as the setandard of
proof* and that they each have the power "to issue final
decisions when acting as trier of fact in the performance of
{their) adjudicatory duties* .

7. Beef up funding and staffing., Each legislature should permit
the medical board to spend all the revenus from medical licensing
fees, rather than being forced to ?1ve art to the state
Treasury. The medical boards should raise their fees to $500 a

year,
All boards could benefit from hiring new investigators and legal
staff, Boards should ensure adequate staff to process and
investigate all complaints within 30 daye, to review all
malpractice claims filed with the board, to monitor and regularly
visit doctors who have been disciplined to ensure their
comgllance with the sanctions imposed, and to ensure compliance
with reporting requirements.

They should hire investigators to seek out errant doctors,
through review of pharmacy records, consultation with medical
examiners, and targeted office audits of those doctors practicing
alone and suspected of poor care, "Physicians who have
problems,* comments Department of Health and Human Services
Inspector General Richard Kusserow, “have retreated to areas

where they cannot be observed.*

8. Require risk management. States should adopt a law, similar
to one in Massachusetts, that requires all hospitals and other
health care providers to have a meaningful, functioning risk
management program deui?ned to prevent injury to patients.
Magsachusetts also requires all adverse incidents occurring in
hospitals or in doctors' offices to be reported to the medical

board.

9. Require periodic recertification of doctors based on a
written exam and audit of their patients' medical care records.

RECOMMENDATIONS T0 COMNSUMERS

1. Complain. File Xour complaints about poor medical care or
medical misconduct with your state medical board and with the
federal Department of Health and Human Services. 1If the offense
occurred in a hospital, also file a complaint with the hospital

peer review committee.

Your complaints are nesded to protect others!
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2. Organize. PForm citizens' action or victims' rights groups to
improve medical quality assurance in Kour area. The American
Association of Retired Persons paplil es & guide that can help
you mobilize a group for reform. Try to get a representative
of your group appointed to the state medical board or the
Medlcare Peer Review Organization for your state.

3., Write to your Congressperson and voice your support for the
opg?inq of the National Practitioner Data Bank to the general
public,
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