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SUBTITLE A—DESCRIPTION OF SPENDING PROVISIONS







FINANCE COMMITTER SPENDING PROVISION AMENDMENTS
(SUBMITTED FOR INCLUSION IN THE LEADERSHIP
DEFICIT REDUCTION PACKAGE)

The Committee approved the following Medicare
provisions. Unless noted otherwise, the effective dates in
the original Committee bill and the amendments described

below would generally be January 1, 1988.
MEDICARE PART A

1. s
Effective January 1, 1988, urban hospital payment rates would
be increased by 0.5 percent, rural hospital payment rates by
3.7 percent, and rates for PPS-exempt hospitals by 2.7
percent. The 3.2 percentage point differential between urban
and rural hospitals created in the original Committee bill

would be maintained.

2. Hospital capjtal: Effective January 1, 1988,
Medicare capital payments would be paid at reasonable cost
minus twelve percent for the remainder of FY 1988 and for
FY 1989. The moratorium on incorporating hospital capital
into PPS would be extended from two years in the original

Committee bill to four years.

3.

: Effective for cost reporting periods
beginning on or after July 1, 1988, Medicare direct medical
education payments for graduates of foreign medical schools
(other than Canada) would be phased out. For most hospitals,
payments would be reduced by one-third in the firist year, and
two-thirds in the second year and would be eliminated in the
third year. For those hospitals in which more than half the
interns and residents are foreign medical graduates, a longer
transition would apply--payments would be reduced by one-
third in each of the first two years, two-thirds in each of
the following three years, and would be eliminated
theréafter. The provision would not affect indirect medical

education payments. .

4. Sole Ccommunity Hospitals: As in the original bill,
this provision would become effective October 1, 1987.
Additional volume adjustment payments made available under
the original Committee bill would be capped at $10 million in
FY 1988 and $12 million in FY 1989.

5. Rural Referral Centers: The eligibility threshold
for rural referral center status under PPS would be reduced
to 3000 discharges per year, (from the current criterion of
5000 annual discharges), but only for rural hospitals with a
case mix index that exceeds both the regional and national
medians for urban non-teaching hospitals. The provision

would be budget-neutral.

®



6.
Hospitals: The original Committee provision allowing certain
rural hospitals to be paid urban rates under PPS would be
modified, on a budget-neutral basis, to eliminate the wage-

related criteria.

ntieg: Hospitals would be required

7. Pacemaker Warra
to report the payments they obtain in connection with
pacemaker replacements made under warranty. Medicare
payments to the hospital would be reduced at the end of the
year by the amount of such payments. The provision would be

effective January 1, 1988.
MEDICARE PARTS A AND B

ontlinuation O wedquester NXou Bmoe 198
The 2.324 percent reduction in Medicare payments under the
sequester currently in effect would be extended through
December 31, 1987, except that the reduction would continue
through January 15, 1988 for physician services and durable

medical equipment.

9. Managing Contractor Restrictions: The original
Committee provision prohibiting the use of denial quotas by
Medicare contractors would be modified to confirm the
authority of the Secretary of HHS to manage Medicare
contractors effectively.

10. evie (o) ons: The authority

of the Office of Management and Budget to apportion funds for
Medicare Peer Review Organizations would be eliminated. The
on-site review requirements in the original Committee bill
would be modified to limit the requirement to rural hospitals
and reduce the percentage of on-site reviews from 50 to 20

percent.

11. e e ce (o)
s s

a. HMOs would be required to guarantee
continuation of certain supplemental coverage
in the event they terminate operations under

Medicare.

b. HMOs would be required to inform
beneficiaries of the possibility that the
HMO’s participation in Medicare will not

continue indefinitely.



c. The Prospective Payment Assessment Commission,
in consultation with the Physician Payment
Review Commission, would be required to
appoint a task force on capitation payment

reform.

d. Medicare would continue to pay HMOs for
disabled enrollees as disabled enrollees after

they attain age 65.

e. Authority for the benefit stabilization fund
would be continued for two additional years.

£. The Secretary would be required to waive the

50~50 rule for Blue Care of Michigan and HIP
of New York.

MEDICARE PART B

12. X- i
: For the tirst three months of

calendar year 1988, Medicare payment rates for physician
services and durable medical equipment would be frozen at
1987 levels. (Except that, as noted above under Item 8, for
the first fifteen days of January 1988, the 2.324 percent
reduction in payment amounts under the sequester currently in
effect would continue to apply to these payment amounts.) In
addition, the maximum allowable actual charges in effect for
1987 would be frozen for the first three months of 1988. All
participation agreements in effect on December 31, 1987,
would continue through March 31, 1988, unless the physician
or supplier requests that the agreement be terminated. The
deadline for agreements to participate in Medicare in 1988

would be extended to March 31, 1988.

13. physician Payment Updates: On April 1, 1988,
customary charges for physicians would be updated. The
update in prevailing charges would be zero percent, except
for primary services as defined in the original Committee
provision (office, home, nursing home and emergency room
visits). The update for primary services would be 3.6

percent.

14. Overpriced Procedures: The list of overpriced
procedures in the original Committee bill would be expanded
to include cardiac pacemaker implantation. Effective

April 1, 1988, prevailing charges for these procedures would
be reduced on a sliding scale basis as in the original

committee bill, except that the maximum reduction would be
increased to 15 percent.




1. clinical Lab Provisjongs: Effective January 1,

1988, the fee schedules for clinical laboratories would be
rebased to reflect a five percentag point reduction. The
limit on fee schedules, effective on January 1, 1988, would
be 100 percent of the national median and, effective January
1, 1989, would be reduced to no less than 95 percent of the
national median. The Secretary of HHS would be authorized to
apply intermediate sanctions to clinical laboratories that

fail to meet Medicare standards.

16. PpPart B Deductible: Effective January 1, 1989, the
Part B deductible would be increased from $75 to $85.

17. ¢t Medicare coverage of
therapeutic shoes would be implemented, as under the
original Committee bill, but only if proven cost-effective by

a demonstration project. .

18. Eye and Ear Hospjtals: The provision in the
original Committee bill would be modified to include eye

specialty hospitals as well as eye and ear specialty
hospitals. 1In addition, the threshold for qualifying for the
exemption from the current law transition scheduled to begin
on October 1, 1988 would be reduced from 50 percent of
outpatient procedure revenue to 30 percent of outpatient

service revenue.

MEDICAID

19. Infant Mortality: The bill originally reported by
the Committee would be modifier to reduce eligibility income
limits for pregnant women and infants up to age 1 from 185
percent to 160 percent of the federal poverty level. A
monthly premium of $5.00 would be charged families with
incomes between 130 percent and 160 percent of the federal
poverty level. Expanded coverage of children meeting Aid to
Families with Dependent Children (AFDC) income and asset
standards, but not eligible for AFDC payments, would be
modified to mandate coverage through age six. Coverage for
children through age eight would be a State option.

20. Nursing Home Quality: The nursing home quality

provisions included in the original Committee bill would be
modified:

a. Authority to waive the nurse staffing
requirements would be granted to the State
(with the Secretary maintaining "look-behind"

responsibility) ;

b. Minimum hours of nurse aide training would be
reduced to 75 hours;




c. Persons with Alzheimer’s disease or related
disorders would be excluded from the pre-
admission screening requirements;

a. States would be required to submit State plan
amendments detailing how payments would be
adjusted to meet new requirements applied to

nursing homes;

a. Nursing homes would be required to provide an
activities program directed by a qualified

professional; and,

£. Other miscellaneous and technical changes
would be made.

21. Home and community-Based Wajivers: New waiver

authority provided under the original Committee bill would be
modified to limit growth in annual spending on long-term care
to 7, rather than 9 percent. The provision of the original

Committee bill.dealing with waivers awarded before March 1985

would be deleted.

22. Respite Care: Technical corrections related to the
respite care pilot project in New Jersey would be included.

23. : The six-month lock-in and

Metropolitan HMO
guarantee currently authorized for Federally qualified HMOs
would be authorized for the Metropolitan Health Plan HMO
operated by the New York City public hospitals.

24. Spousal Impoverishment: The section relating to

spousal impoverishment included in the original Committee
bill would be deleted.
25, $ The

provision increasing the Medicaid cap for Puerto Rico and the
Territories included in the original Committee bill would be

deleted.

INCOME SECURITY AND SOCIAL SERVICES
26. ¢ The

original committee bill would have increased the personal
needs allowance for Supplemental Security Income recipients
who are in Medicaid institutions by $5 a month (from $25 to
$30), effective January 1, 1988. The effective date of the
provision would be delayed for 6 months, to July 1, 1988, '

¢ The entitlement

27. Increase in Funding for Title XX:
cap for the title XX social services program is increased by

$50 million for FY 1988, from $2.7 billion to $2.750
billion. The original Committee bill had provided for an
increase of $100 million for FY 1988.
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28. ¢ The
Secretary of Health and Human Services would be prohibited
from taking any action (by regulation or otherwise) to
prevent a State, prior to October 1, 1988, from meeting the
needs of homeless families with children as part of its AFDC
"special needs" program. Amounts for shelter and related
needs may vary according to geographic location, family
circumstance, or the type of living accommodation occupied.
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FY 1988 FY 1989
Medicare Part A cesse  ecce-
Cash flow: Eliminate PIP for Disp. Share (1] (480)
Indirect Medical Education *# (340) (550)
Prospective Payment System Update * (410) (430)
Capital Payments reduction * (180) (110)
Sole Community hospital increase #* 10 12
Phase out payment for foreign med. grads * (5) (40)
Extend GRH through 12/31/87 * (120) 0
Medicare Parts A and B
Cash Flow: Payment Cycle Floors (530) (190)
NHSC loan collection (12) (16)
Payment Safeqguard Add-on 10 10
Minor Provisions # 1 5
Peer Review Organization Requirements * 5 20
Medicare Part B
Payments for New physicians (30) {90)
outpatient Radiology 0 (40}
Eliminate ROE for outpatient departments (20) (40)
Increase Mental Health limit to $1100 50 90
Bonus for rural physicians (1] 5
More coverage of physician assistants o 0
Part B premium extension 1/ 0 (860)
Medicare Economic Index and MD prices * (180) (380)
overpriced physician procedures # (20) (50)
Durable Medical Equipment (DME) * (30) (50)
Clinical lab limits * (100) (190)
Change Part B Deductible to $85 in FY89 * 0 (130)
Therapeutic Shoes * (o] 0
Extend GRH through 12/31/87 for all Part B,
through 1/15/88 for physicians and DME * (100) 0
Total Medicare (2,001) (3,504)
Medicaid
Nursing Home Quality * 6 95
Infant Mortality »* 0 155
HCBW Revisions * 0 0
Quality Control Moratorium and Other 13 (13)
Income Security
Title XX (Social services) * 48 2
Infant Foster Care 5 6
Personal Needs Allowance * 3 13
Other 1 3
Total Net Entitlement Savings (1,925) (3,243)
1/ Estimates reflect changed effective dates and interactions
within the Medicare program. Gross spending estimates are
reflected for Part B provisons. Premium effects of all Part B
items is reflected in the Part B premium estimate.

Senate Finance Spending Programs
Administration Estimates (Out1a¥s in millions) 1/
(Provisions changed from original Finance bill noted with an asterisk)
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PART A—PROVISIONS WITH MAJOR BUDGETARY IMPACT
SUBPART I—PROVISIONS AFFECTING MEDICARE PART A

. Hospital payments.

. Medical education.

. Payments for hospital capital-related costs.

. Elimination of periodic interim payment system (PIP) for certain hospi-
tals and extension of disproportionate share adjustment.

SUBPART I1—PROVISIONS AFFECTING MEDICARE PARTS A AND B

Payment cycle standards.

Medicare contractors.

Secondary payer provisions.

Extension of reductions under sequester order.

SUBPART I[1I—PROVISIONS AFFECTING MEDICARE PART B

Physician payments.

Payments to hospital outpatient departments for radiology.

Part B Premium.

Coverage of mental health services.

Return on equity payments to outpatient departments.

Updating maximum rate of payment per visit for independent rural
ealth clinics.

Coverage of certified nurse-midwife services under part B of medicare.

Psychologist services in clinics.

Pi:!yment for therapeutic shoes for individuals with severe diabetic foot
isease.

Durable medical equipment.

Services of a physician assistant.

Pay{nent for ambulatory surgery at eye, and eye and ear, specialty hospi-

tals.
Clinical diagnostic laboratory tests.
Increase in part B deductible.

SUBPART IV—PROVISIONS AFFECTING PRO'S
Reforms of peer review program.
SUBPART V—PROVISIONS AFFECTING MEDICAID

Nursing home quality.

Medicaid benefits for poor children and pregnant women.

WIailvex;i authority under the medicaid program for the Northern Mariana
slands.

Federal review of State inspection of care (I0C) Determinations.

Provision of family planning services to individuals enrolled with a
health maintenance organization.

Optional medicaid coverage of individuals in certain States receiving
only optional State supplementary payments.

SUBPART VI—SOCIAL SERVICES AND INCOME SECURITY

. Increased funding for social services block grant; extension of social serv-
ices and child welfare services to American Samoa.
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2-year extension of foster care ceiling and of authority to transfer foster
care funds to child welfare services.

Permanent extension of authority for voluntary foster care placements.

Mother/infant foster care.

Increase in personal needs allowance for SSI recipients.

Increase in SSI emergency advance payments.

Authority of Secretary to suspend penalty for transferring assets for less
than fair market value.

Disregard of AFDC under SSI retrospective accounting.

Exclusion of real property when it cannot be sold.

Exclusion of interest on burial accounts.

Permanent extension of disregard of in-kind assistance to SSI and AFDC
recipients.

Exclusion of death benefits to the extent spent on last illness and burial.

Continuation of full benefit standard for individuals temporarily institu-
tionalized.

Treatment of certain couples in medical institutions.

Extending from 3 to 6 the number of months that an individual in a
public emergency shelter can be eligible for SSI.

Special notice to blind SSI recipients.

Rehabilitation services for blind SSI recipients.

Retention of medicaid when SSI benefits are lost upon entitlement to
early widow's or widower’s insurance benefits.

Extension of deadline for disabled widows and widowers to apply for
medicaid protection.

PART B—OTHER PROVISIONS

SUBPART I—MEDICARE PROVISIONS

Home health and skilled nursing facility provisions.

Office of rural health policy.

Set aside for experiments and demonstration projects rolating to rural
health care issues.

Technical amendments related to certified registered nurse anesthetists.

Demonstration projects to provide payment on a prepaid, capitated basis
for community nursing and ambulatory care furnished to medicare
beneficiaries.

Waiver of inpatient limitations for the Connecticut Hospice.

Technical correction relating to certification of podiatric teaching pro-
grams.

Provision of offsite comprehensive outpatient rehabilitation services.

Medicare hearings and appeals.

Moratorium on laboratory payment demonstration.

Permitting disabled individuals to renew entitlement to medicare after
gainful employment without a 2-year waiting period.

Health maintenance organization reforms.

Recovery of payments for certain pacemaker devices.

SUBPART 1I—MEDICAID PROVISIONS

Home and community-based services for the elderly.

Treatment of Garden State Health Plan.

Medicaid matching rate for quality review of HMO services.

Physicians’ services furnished by dentists.

New York State pilot program for prenatal, maternity, and newborn
care.

Medicaid waiver for hospice care for AIDS patients.

Delay quality control sanctions for medicaid.

Technical amendments relating to New Jersey respite care pilot project

Continued eligibility and restriction on disenrollment without cause for
Metropolitan Health Plan HMO.

SUBPART I11—SOCIAL SERVICES AND INCOME SECURITY

National Commission on Children.

Boarder babies demonstration project.

Study of infants and children with AIDS in foster care.
Child support demonstration program in New York State.
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Sec. 4115. Demonstration of family independence program.
Sec. 4116. Repeal of unnecessary child support revolving fund.
Sec. 4117. Demonstration program to assist homeless individuals in obtaining SSI

benefits.
Sec. 4118. Modification of interim assistance reimbursement program.
Sec. 4119. Demonstration program to provide self-employment allowance for eligible

individuals.
Sec. 4120. Modification of effective date with respect to State compliance with cer-
tain requirements regarding extended benefits under the unemploy-

ment insurance program.
Sec. 4121. Assistance to homeless AFDC families.

Subtitle A—Health, Social Services, and
Income Security

PART A—PROVISIONS WITH MAJOR BUDGETARY
IMPACT

Subpart I—Provisions Affecting Medicare Part A

SEC. 4001. HOSPITAL PAYMENTS.
(a) APPLICABLE PERCENTAGE INCREASE IN PAYMENTS FOR INPA-
TIENT HOSPITAL SERVICES.—

(1) Section 1886(bX3)XB) of the Social Security Act (42

U.S.C. 1395ww(b)3XB)) is amended—
(A) in clause (i)—

(i) in the matter preceding subclause (I), by striking
“year and for purposes of subsection (d) for discharges
occurring during a fiscal year,” and inserting in lieu
thereof ‘“‘year,”,

(ii) in subclause (ID, by striking ‘“‘percent,” and all
that follows through “and’’ and inserting in lieu there-
of “‘percent,”,

(i1i) by redesignating subclause (III) as subclause (V),

(iv) by inserting after subclause (II) the following
new subclauses:

“(IID) for fiscal year 1988, 2.7 percent,

“(IV) for fiscal years 1989 and 1990, the market basket per-
centage increase (as defined in clause (iii)), and”, and

(v) in subclause (V) (as redesignated by subpara-
graph (C)), by striking “1989” and inserting in lieu
thereof “1991"’;

(B) by redesignating clause (ii) as clause (iii); and
(C) by inserting immediately after clause (i) the follow-
ing new clause:
“(ii) For purposes of subsection (d) for discharges occurring
during a fiscal year, the ‘applicable percentage increase’ shall be—

“(ID for fiscal year 1986, 0.5 percent,

“(D for fiscal year 1987, 1.15 percent,

“(ITI) for fiscal year 1988, 0.5 percent in the case of hospitals
paid at the urban rate and 3.7 percent in the case of hospitals
paid at the rural rate,

“(IV) for fiscal year 1989, the market basket percentage in-
crease (as defined in clause (iii)) minus 2 percentage points,
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“(V) for fiscal year 1990, the market basket percentage in-
credase (as def"medy in such clause) minus 1.6 percentage points,
an

““VD) for fiscal year 1991 and subsequent fiscal years, the
per4centage determined by the Secretary pursuant to subsection
(ex4).”.

(2(A) Section 1886(dN3XA) of such Act (42 U.S.C.
1395ww(d)3)(A)) is amended by striking “and 1988"” and insert-
ing in lieu thereof 1988, 1989, and 1990”.

(B) Section 1886(e)X4) of such Act (42 U.S.C. 1395wwi(e)(4)) is
amended—

(i) by striking “fiscal year 1988” and inserting in lieu
thereof “fiscal years 1988, 1989, and 1990”’; and

(ii) by striking the last sentence and inserting in lieu
thereof the following: “The percentage change may be dif-
ferent for urban subsection (d) hospitals, urban subsection
(d) Puerto Rico hospitals, rural subsection (d) hospitals,
rural subsection (d) Puerto Rico hospitals, and all other
hospitals and units exempt from the prospective payment
system, and may vary among such other hospitals and
units.”.

(3) The amendments made by paragraphs (1) and (2) shall
apply to cost reporting periods beginning on or after October 1,
1987, excluding the first 51 days of the first such cost reporting
period, and for purposes of section 1886(d) of the Social Securi-
ty Act, for discharges occurring on or after January 1, 1988.

(4) Subsection (a)1)XB)ii) of section 107 of the Balanced
Budget and Emergency Deficit Control Reaffirmation Act of
1987 is amended by inserting “, the target percentage and
DRG percentage shall be those specified in subsection
(dX1)cXiv) of such section, and the applicable percentage in-
crease shall be deemed to be 0 percent’” before the end period.

(b) MEDICARE PAYMENTS TO SOLE COMMUNITY HOSPITALS.—

(1) Not later than 120 days after the date of the enactment of
this Act, the Secretary shall issue, to agencies and organiza-
tions through which payments are made under part A of title
XVIII of the Social Security Act, implementing instructions
that set forth clearly and explicitly the manner in which a sole
community hospital may apply for an adjustment of the type
described in the second sentence of section 1886(dX5XCXii) of
such Act and the factors that such a hospital is required to
demonstrate in order to qualify for such an adjustment.

(2) Section 1886(dX5XC)ii) (42 U.S.C. 1395ww(dX5XCXii) is
amended—

(A) by striking “1988” in the second sentence and insert-
ing in lieu thereof “1990”, and

(B) by inserting between the second and third sentences
the following: “A subsection (d) hospital that meets the cri-
teria for classification as a sole community hospital and
otherwise qualifies for the adjustment authorized by the
preceding sentence may qualify for such an adjustment
without regard to the formula by which payments are de-
termined for the hospital under paragraph (1XA).”.
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(8XA) The amendments made by paragraph (2) shall a&ply to
cost reporting periods beginning on or after October 1, 1987.

(B) The Secretary of Health and Human Services shall take
appropriate steps to ensure that the total amount paid in a
fiscal year under title XVIII of the Social Security Act by
reasog of the amendment made by paragraph (2XB) does not
exceed—

(i) $10,000,000 in the case of fiscal year 1988; and
(i) $12,000,000 in the case of fiscal year 1989.
(c) IMPACT ANALYSES OF MEDICARE AND MEDICAID RULES AND REG-
ULATIONS ON SMALL RUrAL HospiTALS.—
(1) Section 1102 (42 U.S.C. 1302) is amended—
(A) by inserting ‘“(a)” after “Sec. 1102.”, and
(B) by adding at the end thereof the following new sub-
section:

“(bX1) Whenever the Secretary publishes a general notice of pro-
posed rulemaking for any rule or regulation proposed under title
XVIII, title XIX, or part B of this title that may have a significant
impact on a substantial number of small rural hospitals, the Secre-
tary shall prepare and make available for public comment an ini-
tial regulatory impact analysis. Such analysis shall describe the
impact of the proposed rule or regulation on such hospitals and
shall set forth, with respect to small rural hospitals, the matters
required under section 603 of title 5, United States Code, to be set
forth with respect to small entities. The initial regulatory impact
analysis (or a summary) shall be published in the Federal Register
at the time of the publication of general notice of proposed rule-
making for the rule or regulation.

‘“(2) Whenever the Secretary promulgates a final version of a
rule or regulation with respect to which an initial regulator
impact analysis is required by paragraph (1), the Secretary shall
prepare a final regulatory impact analysis with respect to the final
version of such rule or regulation. Such analysis shall set forth,
with respect to small rural hospitals, the matters required under
section 604 of title 5, United States Code, to be set forth with re-
spect to small entities. The Secretary shall make copies of the final
regulatory impact analysis available to the public and shall pub-
lish, in the Federal Register at the time of publication of the final
version of the rule or regulation, a statement describing how a
member of the public may obtain a copy of such analysis.

“(3) If a regulatory flexibility analysis is required by chapter 6 of
title 5, United States Code, for a rule or regulation to which this
subsection applies, such analysis shall specifically address the
impact of the rule or regulation on small rural hospitals.”.

(2) The amendments made by paragraph (1) shall apply to
regulations proposed more than 30 days after the date of the
enactment of this Act.

(d) HospitaL CosT REPORT.—
(1(A) The Secretary of Health and Human Services (in this

subsection referred to as the “Secretary’’) shall develop a data
base of the operating costs of inpatient hospital services for a
representative sample of hospitals, for use by the Congress and
the Secretary in determining an appropriate applicable per-
centage increase under section 1886(b}3)(B) of the Social Secu-
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rity Act, evaluating the appropriateness of other payment ad-
justments under section 1886, and analyzing legislative, regula-
tor é and budgetary changes.

) In selecting a representative sample of hospitals for the
data base required to ge developed pursuant to subparagraph
(A), the Secretary shall—

(i) select subsection (d) hospitals (as defined in section
1886(d)(1)B) of the Social Security Act) with cost reporting
periods neginning during the first four months of the fiscal
year of the United States Government, and

(ii) to the extent practicable, provide for adequate repre-
sentation of small rural hospitals, sole community hospi-
tals, and rural referral centers.

(C) The Secretary shall report to the Congress on the data
base developed pursuant to subparagraph (A) not later than
October 1, 1988.

(2) The Secretary shall develop and place into effect not later
than June 1, 1989, a data base of the operating costs of inpa-
tient hospital services with respect to all hospitals under title
XVIII of the Social Security Act, which data base shall be up-
dated at least once every quarter (and maintained for the 12-
month period preceding any such update). The data base under
this subsection may include data from preliminary cost reports
(but the Secretary shall make available an update analysis of
the differences between preliminary and settled cost reports).

(3XA) Subject to subparagraph (B), with respect to cost re-
porting periods beginning on or after October 1, 1989, the Sec-
retary shall place into effect a standardized electronic cost re-
porting format.

(B) The Secretary may delay or waive the implementation of
such format in particular instances where such implementa-
tion would result in financial hardship (in particular with re-
spect to small or rural hospitals or any hospital with a small
percentage of medicare volume).

(4) The Secretary shall consult representatives of the hospi-
tal industry in carrying out the provisions of this section.

(e} Prorac REPORT ON StUDY OF SEPARATE DRG RATES FOR
UrBAN AND RURAL HospiTaLs.—The Prospective Payment Assess-
ment Commission shall evaluate the study conducted by the Secre-
tary of Health and Human Services pursuant to section
603(aX2)XC)i) of the Social Security Amendments of 1983 (relating
to the feasibility and impact of eliminating or phasing out separate
urban and rural DRG prospective payment rates) and report its
conclusions and recommendations to the Congress not later than
March 1, 1988.

() WaGeE INDEx SurveEy.—Section 1886(dX3XE) (42 U.S.C.
1395ww(dX3)E)) of such Act is amended by adding at the end there-
of the following: “Not later than October 1, 1989 (and at least every
36 months thereafter), the Secretary shall update the factor under
the preceding sentence on the basis of a survey conducted by the
Secretary (and updated as appropriate) of the wages and wage-re-
lated costs of subsection (d) hospitals in the United States. To the
extent determined feasible by the Secretary, such survey shall
measure the earnings and paid hours of employment by occupa-



L.

TR A

-

B

I oY

16

tional category and shall exclude data with resrect to the wages
and wage-related costs incurred in furnishing skilled nursing facili-

ty services.”.
(g) REVISION OF STANDARDS FOR INCLUDING A RURAL COUNTY IN

AN URBAN AREA.—
(1) Section 1886(d)(8) of such Act (42 U.S.C. 1395ww(dX8)) is

amended—

(A) by redesignating clauses (i) and (ii) of subparagraphs
(A) and (B) as subclauses (I) and (II), respectively,

(B) by redesignating subparagraphs (A) and (B) as
clauses (i) and (ii), respectively,

(C) by inserting ‘“(A)” after “(8)"”, and

(D) by adding at the end thereof the following new sub-
paragraphs:

“(B) The Secretary shall treat a hospital located in a rural
county adjacent to one or more urban areas as being located in the
urban metropolitan statistical area to which the greatest number
of workers in the county commute, if—

“(1) the rural county would otherwise be considered an urban
area but for the fact that the rural county does not meet the
standard relating to the rate of commutation between the
rural county and the central county or counties of any one ad-
jacent urban area; and

“(i1) either (I) the number of residents of the rural county
who commute for employment to the central county or coun-
ties of any adjacent urban area or areas is equal to at least 15
percent of the number of residents of the rural county who are
employed, or (II) the sum of the number of residents of the
rural county who commute for employment to the central
county or counties of all adjacent urban areas and the number
of residents of the central county or counties of all adjacent
urban areas who commute for employment to the rural county
is at least equal to 20 percent of the number of residents of the
rural county who are employed.

“(C) The Secretary shall make a proportional adjustment in the
standardized amount determined under section 1886(d)3) for hospi-
tals paid at the urban rate to assure that the provisions of subpara-
graph (B) do not result in aggregate payments under this section
that are greater or less than the aggregate amount of payments
that would have resulted in the absence of the provisions of sub-
paragraph (B). For purposes of computing the wage indices under
this section, hospitals to which subparagraph (B) applies shall be
treated as rural hospitals.”.

(2) The amendments. made by paragraph (1) shall apply to
discharges occurring on or after January 1, 1988.

(3) For purposes of section 1886 of t%e Social Security Act,
Watertown Memorial Hospital in Watertown, Wisconsin, is
deemed to be located in Jefferson County, Wisconsin.

(h) CrLiNic HospitaAL WAGE INDICES.—In calculating the wage
index under section 1886(d) of the Social Security Act for purposes
of making payment adjustments after December, 1986, as required
under paragraphs (2XH) and (3)E) of such section, in the case of
any institution described in section 602(k) of the Social Security
Amendments of 1983, the Secretary of Health and Human Services
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shall include wage costs paid to related organization employees di-
rectly involved in the delivery and administration of care provided
by the related organization to hospital inpatients. For purposes of
the preceding sentence, the term ‘wage costs’ does not include costs
of overhead or home office administrative salaries or any costs that
are not incurred in the hospital’s Standard Metropolitan Statistical

Area.
(i) PsycHoLOGISTS' SERVICES FuURNISHED TO HOSPITAL INPA-

TIENTS.—
(1) Section 1861(bX3) of such Act (42 U.S.C. 1395x(bX3)) is
amended by inserting “(including a clinical psychologist (as de-
fined by the Secretary))”’ after “‘others” the first place it ap-
pears.

(2) The amendment made by paragraph (1) shall apply with
respect to services furnished on or after the date of enactment
of this Act.

(j) HospitAL. CONDITION OF PARTICIPATION RELATED TO INDIVIDUAL
RESPONSIBLE FOR CARE OF PATIENT.—Section 1861(e)(4) of such Act
(42 U.S.C. 1395x(eX4)) is amended by inserting “with respect to
whom payment may be made under this title” after “patient”.

(k) OUuTLIER PAYMENTS FOR BURN CASES.—

(1) The Prospective Payment Assessment Commission (in this
subsection referred to as the ‘“Commission”) shall conduct a
study of possible modifications to the prospective payment
system established under section 1886(d) of the Social Security
Act that will provide more adequate and appropriate payments
with respect to burn outlier cases, including a recommendation
with respect to whether separate payment rates should be es-
tablished for burn center hospitals. The Commission shall
report the results of the study to the Congress not later than
April 1, 1988.

(2XA) Section 1886(d)5)AXiii) of such Act (42 U.S.C.
1395ww(d)5)X AXiii) is amended—

(i) by inserting ‘()" after ‘(iii)”, and
l(ii) by adding at the end thereof the following new sub-
clause:

‘“(ID In the case of any burn-related discharge described in clause
(i) or (ii), the amount of the additional payment under such clause
shall equal 90 percent of the cost of care beyond the applicable
cutoff point.”.

(B) Subclause (II) of section 1886(d)5)XAXiii) of such Act shall
be implemented in a manner that ensures that total payments
under section 1886 of such Act are not increased or decreased
by reason of the adjustments required by such subclause.

(3) The amendments made by paragraph (1) shall apply to
discharges occurring on or after January 1, 1988, and before
October 1, 1989.

() CHANGING CosT-EFFECTIVENESS PERFORMANCE PERIOD UNDER
DEMONSTRATION  ProOJECT REIMBURSEMENT  SYSTEM.—Section
1814(bX3) of such Act (42 U.S.C. 1395f(bX3)) is amended by striking
“for the previous three-year period” and inserting in lieu thereof
“for any period beginning on October 1, 1983, and ending on the
most recent date for which relevant data are available’.
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(m) MAINTAINING METHOD OF REIMBURSING HOSPITALS FOR BaAD
DeBT UNDER PROSPECTIVE PAYMENT SysTEM.—The Secretary of
Health and Human Services shall continue and shall not issue reg-
ulations to alter the method for making payments to hospitals
under title XVIII of the Social Security Act for the reasonable costs
relating to unrecovered costs associated with unpaid deductible or
coinsurance amounts for inpatient hospital services covered under
part A of such title under policy guidelines (including criteria for
;rhat9 8constitutes a reasonable collection effort) in effect on March

1, 1987.

(n) REPORT ON OUTLIER PAYMENTS.—The Secretary of Health and
Human Services shall include in the annual report submitted to
the Congress pursuant to section 1875(b) of the Social Security Act
a comparison with respect to hospitals located in an urban area
and hospitals located in a rural area in the amount of reductions
under section 1886(d)X3)B) of the Social Security Act and additional
payments under section 1886(d}5)A) of such Act.

(0) CLASSIFICATION OF RURAL REFERRAL CENTERS.-—

(1) Section 1886(dXSXCXiXD of such Act (42 U.S.C.
1395ww(d)X5XCXiXI)) is amended in the first sentence by strik-
ing “500” and inserting in lieu thereof ‘“275".

(2) Section 1886(dX5XCXi) of the Social Security Act (42
U.S.C. 1395ww(d)5XCXi)) is amended by adding at the end
thereof the following new subclause:

‘“(IID The Secretary shall provide, under subclause (I), for the
classification of a rural hospital as a regional referral center if the
hospital has a case mix equal to or greater than both the median
case mix for hospitals (other than hospitals with approved teaching
programs) located in an urban area within the United States and
the median case mix for hospitals (other than hospitals with ap-
proved teaching programs) located in an urban area in the same
region (as defined in paragraph (2)D)), meets the criterion estab-
lished by the Secretary under subclause (I) with respect to the
annual number of discharges for a rural osteopathic hospital, and
meets any other criteria established by the Secretary under sub-
clause (I). The Secretary shall implement the provisions of this sub-
clause in a manner that ensures that total payments under this
section are not increased or decreased by reason of the classifica-
tions required by such provisions.”.

(3XA) Subject to subparagraph (B), the amendments made by
paragraphs (1) and (2) shall apply to payments for discharges
occurring on or after January 1, 1988.

(B) An appeal for classification of a rural hospital as a re-
gional referral center, pursuant to the amendments made by
paragraphs (1) and (2), which is filed before April 1, 1988, and
which is approved shall be effective with respect to discharges
occurring on or after January 1, 1988, without regard to when
the hospital’s cost reporting period began.

(p) GRANT PROGRAM FOR RURAL HEALTH CARE TRANSITION.—

Title XVIII of the Social Security Act is amended by inserting
after section 1884 the following new section:
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““GRANTS TO RURAL HOSPITALS

“Sec. 1884A. (a) The Secretary shall establish a program of
grants to assist eligible small rural hospitals and their communi-
ties in the planning and implementation of projects to modify the
type and extent of services such hospitals provide in order to adjust
for one or more of the following factors:

“(1) Changes in clinical practice patterns,
“(2) Changes in service populations,
“(3) Declining demand for acute-care inpatient hospital ca-
pacity,
‘“(4) Declining ability to provide appropriate staffing for inpa-
tient hospitals,
_ “(5) Increasing demand for ambulatory and emergency serv-
ices,
“(6) Increasing demand for appropriate integration of com-
munity health services, or
‘(1) The need for adequate access (including appropriate
transportation) to emergency care and inpatient care in areas
in which a significant number of underutilized hospital beds
are being eliminated.
The program shall be established through the Administrator of the
Health Care Financing Administration and shall be conducted by
the Administrator in consultation with the Assistant Secretary for

Health (or a designee).
“(b) For purposes of this section, the term ‘eligible small rural

hospital’ means any hospital that—
“(1) is located in a rural area (as determined in accordance
with subsection (d)),
“(2) has less than 100 beds,
“(3) provides patient services (diagnostic and therapeutic) for
a variety of medical conditions, and
“(4) is classified as a—
“(A) government-nonfederal,
“(B) nongovernment not-for-profit, or
‘“(C) church-operated as osteopathic or other not-for-

profit osteopathic,
hospital under the classification codes of the American Hospi-

tal Association.

“(c)1) Any eligible small rural hospital that desires to modify the
type or extent of health care services that it provides in order to
adjust for one or more of the factors specified in subsection (a) may
submit an application to the Governor of the State in which it is
located. The application shall specify the nature of the project pro-
posed by the hospital, the data and information on which the
project is based, and a timetable (of not more than twenty-four
months) for completion of the project. The application shall be sub-
mitted on or before a date specified by the Secretary and shall be
in such form as the Secretary may require.

“(2) The Governor shall transmit any application submitted pur-
suant to paragraph (1) to the Secretary not later than 30 days after
it is received by the Governor, accompanied by any comments with
respect to the application that the Governor deems appropriate.
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“(3) The Governor of a State may designate an appropriate State
agency to receive and comment on applications submitted under
paragraph (1).

“(d) A hospital shall be considered to be located in a rural area
for purposes of this section if it is treated as being located in a
rural area for purposes of section 1886(d)(3XD).

“(e) In determining which hospitals making application under
subsection (c) will receive grants under this section, the Secretary
shall take into account—

“(1) any comments received under subsection (cX2) with re-
spect to a proposed project;
“(2) the effect that the project will have on—
“(A) reducing expenditures from the Federal Hospital
Insurance Trust Fund, !
“(B) improving the access of medicare beneficiaries to
health care of a reasonable quality;
“(3) the extent to which the propousal of the hospital, using
appropriate data, demonstrates an understanding of—
“‘j(A) the primary market or service area of the hospital,
an
“(B) the health care needs of the elderly and disabled
that are not currently being met by providers in such
market or area, and
“(4) the degree of cocrdination that may be expected between
the proposed project and—
“(A) other local or regional health care providers, and
“(B) community and government leaders,
as evidenced by the availability of support for the project (in
cash or in kind) and other relevant factors.

“(f A grant to a hospital under this section may not exceed
$50,000 a year and may not exceed a term of two years.

“(g)1) Except as provided in paragraphs (2) and (3), a hospital re-
ceiving a grant under this section may use the grant for any of ex-
penses incurred in planning and implementing the project with re-
spect to which the grant is made. .

“(2) A hospital receiving a grant under this section for a project
may not use the grant to retire debt incurred with respect to any
capital expenditure made prior to the date on which the project is
initiated.

“(3) Not more than one-third of any grant made under this sec-
tion may be expended for capital-related costs (as defined by the
Secretary for purposes of section 1886(a)(4)) of the project.

“(hX1) A hospital receiving a grant under this section shall fur-
nish the Secretary with such information as the Secretary may re-
quire to evaluate the project with respect to which the grant is
made and to ensure that the grant is expended for the purposes for
which it was made.

“(2) The Secretary shall report to the Congress at least once
every six months on the program of grants established under this
section. The report shall assess the functioning and status of the
program, shall evaluate the progress made toward achieving the
purposes of the program, and shall include any recommendations
the Secretary may deem appropriate with respect to the program.
In preparing the report, the Secretary shall solicit and include the
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comments and recommendations of private and public entities with
an interest in rural health care.

“(3) The Secretary shall submit a final report on the program to
the Congress not later than 180 days after all projects receiving a
grant under the program are completed.

“ti) The provisions of section 1122 shall not apply to capital ex-
penditures made with respect to any project for which a grant is
made under this section.

() For purposes of carrying out the program of grants under
this section, there are authorized to be appropriated from the Fed-
eral Hospital Insurance Trust Fund $15,000,000 for each of the
fiscal years 1989 and 1990.”.

(@) DeLAY IN REQUIREMENTS RELATING TO HOSPITAL STANDARDS
FOR ORGAN TRANSPLANTS AND STANDARDS FOR ORGAN PROCURE-
MENT AGENCIES.—

(1) Section 9318(b) of the Omnibus Budget Reconciliation Act
of 1986, as amended by section 107(c) of the Balanced Budget
and Emergency Deficit Control Reaffirmation Act of 1987, is
amended by striking “November 21, 1987” each place it ap-
pears and inserting in lieu thereof ‘“December 31, 1988”.

(2) The amendment made by paragraph (1) shall be effective
as if included in the enactment of the Omnibus Budget Recon-

ciliation Act of 1986.

SEC. 1002. MEDICAL EDUCATION.
(a) INDIRECT MEDICAL EDUCATION.—
(1) Section 1886(d)5)BXii) of the Social Security Act (42
U.S.C. 1395ww(dX5XB)Xii)) is amended— .
(A) in subclause (I), by striking ““2” and inserting in lieu
thereof “1.56”; and
(B) in subclause (II), by striking “1.5” and inserting in
lieu thereof “1.7”, and by striking out “.5795” and insert-
ing in lieu thereof “.405”.
(2) Section 1886(d)3XCXii) of such Act (42 U.S.C.
1395ww(dX3)CX(ii)) is amended—
(A) in the heading, by striking “SepremBer 30, 1986” and
inserting in lieu thereof “DeceEMBER 31, 1987"";
(B) in the matter preceding subclause (I)—
(i) by striking “September 30, 1986 and inserting in
lieu thereof “December 31, 1987,
((iii) by inserting ‘“proportionately” _after “reduce”,
an
(iii) by striking “(in” and all that follows through
u(i))n;
(O) in subclause (I)—
(i) by striking “October 1, 1986” and inserting in
lieu thereof “December 31, 1987, and
(ii) by inserting “and by section 4002 of the Omnibus
Budget Reconciliation Act of 1987 after “1985”; and
(D) in subclause (II), by inserting “and by section 4002 of
‘t‘l;gssq’mnibus Budget Reconciliation Act of 1987” after
(3) The amendments made by this subsection shall apply to
discharges occurring on or after January 1, 1988.
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(b) ExcrLusioN ofF Costs INCURRED WITH REsPECT TO FOREIGN
MEebpicaL GrADUATES.—Section 1886(h)4) of such Act (42 U.S.C.
1395ww(h)4)) is amended by adding at the end thereof the follow-
ing new subparagraph:

“(F) FOREIGN MEDICAL GRADUATE EXCLUSION.~—

“(1) IN GENERAL.—Except as provided in clauses (ii),
(iii), and (iv), such rules shall provide that, in the case
of an individual who is a foreign medical graduate (as
defined in paragraph (5XD)), the individual shall not
be counted as a resident with respect to any cost re-
porting period beginning on or after July 1, 1988.

“(i1) FIRST TRANSITIONAL RULE.—With respect to the
first cost reporting period beginning on or after July 1,
1988, such rules shall provide that the lesser of—

“(I) two-thirds of the number of a hospital’s resi-
dents for such cost reporting period who are for-
eign medical graduates but who began their
formal training required for initial board eligibil-
ity in the specialty for which they are preparing
prior to July 1, 1988, or

“(ID two-thirds of the number of residents who
are foreign medical graduates but with respect to
whom the hospital received payments under this
subsection for the last cost reporting period begin-
ning before July 1, 1988,

shall be counted as residents.

“(iii) SECOND TRANSITIONAL RULE.—With respect to
the second cost reporting period beginning on or after
J;xly 1, 1988, such rules shall provide that the lesser
o —

“(I) one-third of the number of a hospital’s resi-
dents for such cost reporting period who are for-
eign medical graduates but who began their
formal training required for initial board eligibil-
ity in the specialty for which they are preparing
prior to July 1, 1988, or

“(ID one-third of the number of residents who
are foreign medical graduates but with respect to
whom the hospital received payments under this
subsection for the last cost reporting period begin-
ning before July 1, 1987,

shall be counted as residents.

“(iv) SPECIAL TRANSITIONAL RULE FOR HOSPITALS WITH
HIGH PERCENTAGE OF FOREIGN MEDICAL GRADUATES.—In
the case of a hospital at which, on September 1, 1987,
more than 50 percent of the residents for which such
hospital receives payments under this subsection are
foreign medical graduates, such rules shall provide
that the provisions of clause (ii) shall apply for the
first 2 cost reporting periods beginning on or after
July 1, 1988, and the provisions of clause (iii) shall
apply to the subsequent 3 cost reporting periods.”.

(c¢) RuraL HEeaLTH MEeDICAL EDUCATION DEMONSTRATION

PRrROJECT.—
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(1) The Secretary of Health and Human Services (in this sec-
tion referred to as the ‘‘Secretary’) shall enter into agreements
with four sponsoring hospitals submitting applications under
this paragraph to conduct demonstration projects to assist resi-
dent physicians in developing field clinical experience in rural
areas. :

(2) Under a demonstration project conducted under para-
graph (1), a sponsoring hospital entering into an agreement
with the Secretary under such paragraph shall enter into ar-
rangements with a small rurar hospital to provide to such
rural hospital, for a period of one to three months of training,
physicians (in such number as the agreement under paragraph
(1) may provide) who have completed one year of residency
training.

(3) In selecting from among applications submitted under
paragraph (1), the Secretary shall ensure that four small rural
hospitals located in different counties participate in the dem-
onstration project and that—

(A) two of such hospitals are located in rural counties of
more than 2,700 square miles (one of which is east of the
Mi;sissippi River and one of which is west of such river),
an

(B) two of such hospitals are located in rural counties
with (as determined by the Secretary) a severe shortage of
physicians (one of which is east of the Mississippi River
and one of which is west of such river).

(4) For purposes of section 1886 of the Social Security Act—

(A) with respect to subsection (dX5XB) of such section,
any resident physician participating in the project under
paragraph (1) for any part of a year shall be treated as if
he or she were working at the appropriate sponsoring hos-
pital with an agreement under paragraph (1) on Septem-
ber 1 of such year (and shall not be treated as if working
at the small rural hospital); and

(B) with respect to subsection (h) of such section, the
payment amount permitted under such subsection for a
sponsoring hospital with an agreement under paragraph
(1) shall be increased (for the duration of the project only)
by an amount equal to the amount of any direct graduate
medical education costs (as defined in paragraph (5) of
such subsection (h)) incurred by such hospital in supervis-
ing the education and training activities under a project
under paragraph (1).

(5) Each demonstration project under paragraph (1) shall be
commenced not later than six months after the date of enact-
ment of this Act and shall be conducted for a period of three
years.

(6) In this subsection, the term ‘sponsoring hospital’ means a
hospital that receives payments under sections 1886(d)X5)B)
and 1886(h) of the Social Security Act.

SEC. 1003. PAYMENTS FOR HOSPITAL CAPITAL-RELATED COSTS.
(a) IN GENERAL.—Section 1886(g)(3)XA) of the Social Security Act
(42 U.S.C. 1395ww(g)3)A)) is amended—
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(1) by striking clause (ii) and inserting in lieu thereof the fol-
lowing new clause:

“(ii) 12 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) in fiscal
year 1988 occurring on or after January 1, 1988, and to por-
tions of cost reporting periods or discharges (as the case may
be) occurring during fiscal year 1989, and’’; and

(2) in clause (iii), by striking “1989” and inserting in lieu
thereof “1990"'.

(b) CLARIFICATION OF SECRETARIAL AUTHORITY TO INCORPORATE -
PAYMENT FOR OTHER CAPITAL-RELATED COSTS UNDER THE PROSPEC-
TIVE PAYMENT SysTEM.—Section 1886(a)(4) of such Act (42 U.S.C.
1395ww(a)4)) is amended by striking “1987” and inserting in lieu
thereof “1991”.

(c) TREATMENT OF CAPITAL-RELATED REGULATIONS.—

(1) Notwithstanding any other provision of law (except as
provided in paragraph (3)), the Secretary of Health and Human
Services may not change the definition of capital-related costs
or change the methodology for computing the amount of pay-
ment for capital-related costs (as defined in paragraph (4)) for
inpatient hospital services under part A of title XVIII of the
Social Security Act. Any regulation published in violation of
the previous sentence after August 1, 1987, and before the date
of enactment of this Act is void and of no effect.

(2) Any reference in law to a regulation issued in final form
or proposed by the Health Care Financing Administration pur-
suant to sections 1886(bX3)B), 1886(d)3)A), and 1886(e)4) of
the Social Security Act shall not include any regulation issucd
or proposed with respect to capital-related costs (as defined in
paragraph (4)).

(8) Paragraph (1) shall not apply to any regulation issued for
the sole purpose of implementing subsections (gX3)A) and
(g)3)B) of section 1886 of the Social Security Act (as amended
by section 9303(a) of the Omnibus Budget Reconciliation Act of
1986 and subsection (a) of this section).

(4) In this subsection, the term ‘“capital-related costs’ means
those capital-related costs that are specifically excluded, under
the second sentence of section 1886(a)(4) of the Social Security
Act, from “operating costs of inpatient hospital services” (as
defined in that section) for cost reporting periods beginning
prior to October 1, 1989.

(d) ErrecTive DATE.—The amendments made by subsection (a)
shall apply to portions of cost reporting periods or discharges oc-
curring on or after January 1, 1988.

SEC. 4004. ELIMINATION OF PERIODIC INTERIM PAYMENT SYSTEM (PIP)
FOR CERTAIN HOSPITALS AND EXTENSION OF DISPROPOR-

TIONATE SHARE ADJUSTMENT.
(a) IN GENERAL.—Section 1815(e)(1) of the Social Security Act (42
U.S.C. 1395g(eX1)) is amended—
(1) in subparagraph (B), by striking “In” and inserting in
!ie:y thgreof “Subject to the last sentence of this paragraph,
in”’; an
(2) by adding at the end thereof the following:
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“No payment shall be made under subparagraph (B) on a periodic
payment basis on or after July 1, 1990; except that, the Secretary
may provide with respect to a hospital that payments be made on
such basis under such subparagraph on or after such date (for such
geriod of time as the Secretary determines is appropriate) if the

ospital demonstrates to the satisfaction of the Secretary that dis-
continuing pagments on such basis would pose an 1mmediate
threat to the ability of the hospital to operate.”.

(b) TEMPORARY DELAY IN PAYMENTS IN FiscAL YEAR 1989.—Not-
withstanding section 1815(a) of the Social Security Act, in the case
of a hospital which is paid periodic interim payments under section
1815(e)1)XB) of such Act, the Secretary of Hea{th and Human Serv-
ices shall provide with respect to at least the last twenty-one days
for which such payments would be made during fiscal year 1989,
that such payments shall be deferred until fiscal year 1990.

(c) For the purposes of section 202 of the Balanced Budget and
Emergency Deficit Control Reaffirmation Act of 1987, this section
is a necessary (but secondary) result of a significant policy change.

(d) EXTENSION OF DISPROPORTIONATE SHARE ADJUSTMENT.—Sec-
tions 1886(d)(2XC)(iv) (42 U.S.C. 1395ww(d)X2)CXiv)),
1886(d)N3XCxiiI) (42 U.S.C. 1395ww(d)X3XC)(iiXI)), 1886(dX3XC)iiXID
(42 U.S.C. 1395ww(dX3)CxiidII), 1886(dX5XBXiixI) (42 U.S.C.
1395ww(d ) 5)B)diXI)), 1886(d)5)BXiixID 42 U.S.C.
1395wwi(d)5)BXiiXII)), and 1886(d)(5XFXi) (42 U.S.C.
1395ww(d)X5)XFX1) of the Social Security Act are each amended by
striking “1989’" and inserting in lieu thereof “1990"".

Subpart II—Provisions Affecting Medicare Parts A
and B

SEC. 1011. PAYMENT CYCLE STANDARDS.

(a) PAYMENT FLOOR STANDARDS.—

(1) Section 1816(c) of the Social Security Act (42 U.S.C.
1395h(c)) is amended by adding at the end thereof the following
new paragraph:

“(3XA) Each agreement under this section shall provide that no
payment shall be issued, mailed, or otherwise transmitted with re-
spect to any claim submitted under this title within the applicable
nqmlzler of calendar days after the date on which the claim is re-
ceived.

“(B) In this paragraph, the term ‘applicable number of calendar
days’' means—

“(i) with respect to claims received in the 3-month period be-
ginning July 1, 1988, 10 days,

*“(ii) with respect to claims received in the 12-month period
beginning October 1, 1988, 11 days, and

“(iii) with respect to claims received in the 12-month period
beginning October 1, 1989, 12 days.”.

(2) Section 1842(c) of such Act (42 U.S.C. 1395u(c)) is amended
by adding at the end thereof the following new paragraph:

“(3XA) Each contract under this section which provides for the
disbursement of funds, as described in subsection (aX1XB), shall
provide that no payment shall be issued, mailed, or otherwise
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transmitted with respect to any claim submitted under this title
within the applicable number of calendar days after the date on

which the claim is received.
“(B) In this paragraph, the term ‘applicable number of calen-

dar days’ means—

“(i) with respect to claims received in the 3-month period be-
ginning July 1, 1988, 10 days,

“(ii) with respect to claims received in the 12-month period
beginning October 1, 1988, 11 days, and

“(iii) with respect to claims received in the 12-month period
beginning October 1, 1989, 12 days.".

(3XA) The amendments made by paragraphs (1) and (2) shall
apply to claims received on or after July 1, 1988.

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816 of the Social Security Act and contracts under section
1842 of such Act, and regulations, to such extent as may be
necessary to implement the provisions of this subsection on a

timely basis.
(b) PRoMPT PAYMENT FOR COMPREHENSIVE OQUTPATIENT REHABILI-

TATION FACILITIES.—

(1) Section 1816(c)A2XC) of such Act (42 U.S.C. 1395h(c)}2XC))
is amended by striking “or hospice program’ and inserting in
lieu thereof “hospice program, comprehensive outpatient reha-
bilitation facility, or rehabilitation agency”.

(2)(A) The amendment made by paragraph (1) shall apply to
claims received on or after the date of enactment of this Act.

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816, and regulations, to such extent as may be necessary to
implement the amendment made by paragraph (1).

(c) BupGer ConsIDERATIONS.—For purposes of section 202 of the
Balanced Budget and Emergency Deficit Control Reaffirmation Act
of 1987, this section is a necessary (but secondary) result of a signif-
icant policy change.

SEC. 1012, MEDICARE CONTRACTORS.

(a) MEDICARE CONTRACTOR BUDGET.—

(1) Section 1816(c)(1) of the Social Security Act (42 U.S.C.
1395h(c)1)) is amended by adding at the end thereof the follow-
ing new sentence: “The Secretary shall cause to have pub-
lished in the Federal Register, by not later than September 1
before each fiscal year, dula, standards, and methodology to be
used to establish budgets for fiscal intermediaries under this
section for that fiscal year.”.

(2) Section 1842(cX1) of such Act (42 U.S.C. 13%5u(cX1)) is
amended by adding at the end thereof the following new sen-
tence: “The Secretary shall cause to have published in the Fed-
eral Register, by not later than September 1 before each fiscal
year, data, standards, and methodology to be used to establish
budgets for carriers under this section for that fiscal year.”.

(3) The amendments made by paragraphs (1) and (2) shall
become effective on the date of enactment of this Act and shall
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apply to budgets for fiscal years beginning with fiscal year

1989.
(b) PAYMENT SAFEGUARDS.—

(1) Section 118 of the Tax Equity and Fiscal Responsibility
Act of 1982 (96 Stat. 355), as amended by section 9216(a) of the
Consolidated Omnibus Budget Reconciliation Act of 1985, is
amended b%r striking “and $105,000,000 for each of fiscal years
1986, 1987, and 1988” and inserting in lieu thereof
“$105,000,000 for each of fiscal years 1986 and 1987,
$205,000,000 for fiscal year 1988, and $100,000,000 for each of
fiscal years 1989 and 1990

(2) The amendment made by paragraph (1) shall apply with
respect to fiscal years beginning with fiscal year 1988.

(c) PROHIBITION AGAINST DENIAL QUOTAS.—

(1) Section 1816(f) of such Act (42 U.S.C. 1395h(f)) is amended
in the second sentence by inserting ‘“‘or solely on the basis of
any specified numerical ratio of amounts that must be saved
through denial of claims under utilization review to amounts
expended with respect to such review’’ before the period.

(2) Section 1842(b)(2) of such Act (42 U.S.C. 1395u(b)2)) is
amended by inserting at the end thereof the following: “No
carrier shall be found under such standards and criteria not to
be efficient or effective or to be less efficient or effective solely
on the basis of any specified numerical ratio of amounts that
must be saved through denial of claims under utilization
review to amounts expended with respect to such review.”.

(3) Nothing in the amendments made by paragraphs (1) and
(2) shall be construed to limit the authority of the Secretary of
Health and Human Services under the law in effect on the
date of enactment of this Act to—

(A) ascertain the accuracy of decisions (including medi-
cal review decisions) made by a fiscal intermediary under
section 1816 of the Social Security Act or a carrier under
section 1842 of such Act;

(B) prescribe standards for measuring the performance
of any such fiscal intermediary or carrier; or

(C) refuse to renew (or to conditionally renew) the agree-
ment of any such fiscal intermediary or the contract of
any such carrier for failing to meet such standards.

SEC. 1013. SECONDARY PAYER PROVISIONS.
(a) APPLICATION OF SECONDARY PAYER PRovVisIONS TO GOVERN-
MENTAL ENTITIES.—

(1) Section 1862(b)4)XB)i) of the Social Security Act (42
U.S.C. 1395y(b)4)B)i) is amended by striking “section 5000(b)
of the Internal Revenue Code of 1986” and inserting in lieu
thereof ‘‘subsection (b) of section 5000 of the Internal Revenue
Code of 1986 without regard to subsection (d) of such section”.

(2) The amendment made by paragraph (1) shall apply to
items and services furnished on or after January 1, 1987.

(b) PRIMARY PAYER REQUIREMENT WITH RESPECT TO END STAGE
RENAL DiISEASE.—

(1) Section 1862(b)2)A) of such Act (42 U.S.C. 1395y(b)2)A))

is amended by striking “(ii)” and all that follows through the

79-845 ~ 87 - 2
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period and inserting in lieu thereof “(ii) can reasonably be ex-
pected to be made under such plan.”.

(2) The amendment made by paragraph (1) shall apply to
items and services furnished on or after the date of enactment
of this Act.

SEC. 1014. EXTENSION OF REDUCTIONS UNDER SEQUESTER ORDER.

Notwithstanding any other provision of law (including any other
provision of this Act), the reductions in the amount of payments re-
quired under title XVIII of the Social Security Act made by the
final sequester order issued by the President on November 20,
1987, pursuant to section 252(b) of the Balanced Budget Emergenc
Deficit Control Act of 1985 shall continue to be effective (as provid-
ed by sections 252(aX4)(B) and 256(dX2) of such Act) through—

((}) December 31, 1987, with respect to all such payments;
an

(2) January 15, 1987, with respect to payments for physi-
cians’ services and durable medical equipment (and other non-
physician services reimbursed on a reasonable charge basis)
under part B of such title.

Subpart III—Provisions Affecting Medicare Part B

SEC. 4021. PHYSICIAN PAYMENTS.

(a) THREE-MONTH FREEZE ON INCREASES IN PHYSICIAN PAy-

MENTS.—
(1) Section 1842 of the Social Security Act (42 U.S.C. 13956u)
i amended—
(A) in subsection (b)(4)—
(i) in subparagraph (A), by adding at the end thereof
the following new clause:

“(vi) In determining the prevailing charge levels under the third
and fourth sentences of paragraph (3) for physicians’ services fur-
nished during the 3-month period beginning January 1, 1988, the
Secretary shall not set any level higher than the same level as was
set for the 12-month period beginning January 1, 1987.”,

(ii) in subparagraph (B), by adding at the end there-
of the following new clause:

“(iii) In determining the reasonable charge under paragraph (3)
for physicians’ services furnished during the 3-month ;l)]eriod begin-
ning January 1, 1988, the customary charges shall be the same cus-
tomary charges as were recognized under this section for the 12-
month period beginning January 1, 1987.”,

(ii1) by adding at the end thereof the following new
subparagraph:

‘“(F) For purposes of this part, with respect to physicians’ services
furnished in 1988 on or after April 1, the percentage increase in
the MEI is—

“(i) the full amount of the percentage increase in the MEI
for 1988 for primary services (as defined in subparagraph
(EXiii)), and

“(ii) 0 percent for other physicians’ services.”,

(iv) in subparagraph (E), by adding at the end there-
of the following new clause:
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“(iii) The term ‘primary care services' means physicians’
services which constitute office medical services, emergency de-
partment services, home medical services, skilled nursing, in-
termediate care, and long-term care medical services, or nurs-
ing home, boarding home, domiciliary, or custodial care medi-
cal services (as defined by procedure code by the Secretary).”;

and
(B) in subsection (jX1XC), by adding at the end thereof

the following new clause:

“(vii) Notwithstanding any other provision of this subparagraph,
the maximum allowable actual charge for a particular physicians’
service furnished by a nonparticipating physician to individuals en-
rolled under this part during the 3-month period beginning on Jan-
uary 1, 1988, shall be the amount determined under this subpara-
graph for 1987. The maximum allowable actual charge for any
such service otherwise determined under this subparagraph for
1988 shall take effect on April 1, 1988."”.

(2) Notwithstanding any other provision of law—

(A) subject to the last sentence of this paragraph, each
agreement with a participating physician in effect on De-
cember 31, 1987, under section 1842(h)(1) of the Social Se-
curity Act shall remain in effect for the three-month
period beginning on January 1, 1988; and

(B) the effective reriod for agreements under such sec-
tion entered into for 1988 shall be the nine-month period
beginning on April 1, 1988, and the Secretary shall provide
an opportunity for physicians to enroll as participating
physicians prior to April 1, 1988.

An agreement with a participating physician in effect on De-
cember 31, 1987, under section 1842(h)1) of the Social Security
Act shall not remain in effect for the period described in sub-
paragraph (A) if the participating physician requests that the
agreement be terminated.

(3) Section 9332(a)4XC) of the Omnibus Budget Reconcilia-
tion Act of 1986 is amended—

(A) by striking “April” and inserting in lieu thereof

“July”’; and
(B) by striking “at the end of 1987” and inserting in lieu

thereof “prior to April 1, 1988”.
(b) PAYMENT INCREASE FOR SERVICES FURNISHED IN UNDERSERVED
RURAL AREAS.—

(1) Section 1833 of such Act (42 U.S.C. 1395]) is amended by

adding at the end thereof the following new subsection:
“(m) In the case of services furnished—

“(1) on an assignment-related basis,

“(2) to an individual who is covered under the insurance pro-
gram established by this part and who incurs expenses for
such services,

“(3) by a physician in a rural area (as defined in section
1886(d)(2)XD)) that is designated, under section 332 of the Public
Health Service Act, as a health manpower shortage area,

in addition to the amount otherwise paid under this part, there
also shall be paid to the physician (on a monthly or quarterly basis)
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from the Federal Supplementary Medical Insurance Trust Fund an
amount equal to 5 percent of such amount.”.
(2) The amendment made by paragraph (1) shall apply with
respect to services furnished on or after January 1, 1989.

(c) CusTOMARY CHARGES FOR NEwW PHYSICIANS.—

(1) Section 1842(b)4) of such Act, as amended by subsection
(aX1), is further amended by adding at the end thereof the fol-
lowing new subpara%raph:

“(G) In determining the customary charges for physicians’ serv-
ices (other than services furnished In a rural area (as defined in
section 1886(dX2XD)) that is designated, under section 332 of the
Public Health Service Act, as a health manpower shortage area)
for which adequate data are not available because a physician has
not yet been in practice for a sufficient period of time, the Secre-
tary shall set a customary charge at a level no higher than 80 per-
cent of the prevailing charge (as determined under the third and
fourth sentences of paragraph (3)) for a service.”.

(2) The amendment made by paragraph (1) shall apply to
physicians who first furnish services to medicare beneficiaries

after January 1, 1988.
(d) REDUCTION IN PREVAILING CHARGE LEVEL FOR OVERPRICED

PROCEDURES.—

(1) Section 1842(b) of such Act (42 U.S.C. 1395u(b)) is amend-
ed by adding at the end thereof the following new paragraph:

“(13XAXi) In determining the reasonable charge under paragraph
(3) for any of the procedures described in subparagraph (C), the pre-
vailing charge for any such procedure otherwise recognized for par-
ticipating and nonparticipating physicians shall be reduced by the
agglicable percentage with respect to procedures performed in
1988. A reduced prevailing charge under this subparagraph shall
become the prevailing charge level for purposes of applying the
economic index under the fourth sentence of paragraph (3) for sub-
sequent years.

“(i1) The applicable percentage specified in this clause is—

“(I) in the case of a prevailing charge that is at least 150 per-
cent of the weighted national average (as determined by the
Secretary) of such prevailing charges for such procedure for all
localities in the United States for 1987, 15 percent;

“(ID in the case of a prevailing charge that does not exceed
100 percent of such average, 0 percent; and

‘“(IID in the case of any other prevailing charge, a percentage
between 0 and 15 determined on the basis of a straight-line
sliding scale (as determined by the Secretary).

“(C) The procedures described in this subparagraph are cataract
extraction with intraocular lens implant, intraocular lens inser-
tion, coronary artery bypass surgery, total hip replacement, supra-
pubic prostatectomy, transurethral resection of the prostate, diag-
nostic dilation and curettage, pacemaker surgery, and carpal
tunnel release.

“(DXi) In the case of a reduction in the reasonable charge for a
physician’s service under subparagraph (A), if a nonparticipating
physician furnishes the service to an individual entitled to benefits
under this part after the effective date of such reduction (subject to
clause (iv)), the physician may not charge the individual more than
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the limiting charge (as defined in clause (ii)) plus (for services fur-
nished during the 9-month period beginning on April 1, 1988), 2 of
the amount by which the physician’s maximum allowable actual
charge for the service for the 12-month period ending on December
31, 1987, exceeds the limiting charge.

“(ii) In clause (i), the term ‘limiting charge’ means, with respect
to a service, 125 percent of the prevailing charge for the service
after the reduction under subparagraph (A).

“(iii) If a physician knowingly and willfully imposes a charge in
violation of clause (i), the Secretary may apply sanctions against
such physician in accordance with subsection (jX2).

‘(iv) This subparagraph shall not apply to services furnished
after the earlier of (I) December 31, 1990, or (II) one year after the
date the Secretary reports to the Congress, under section 1845(eX3),
on the development of a relative value scale under section 1845.”.

(2) The amendments made by paragraph (1) shall apply to
procedures performed on or after April 1, 1988.

(e) CHANGES IN APPLICATION OF MAXIMUM ALLOWABLE ACTUAL
CHARGE.—

(1) In the case of a physician who did not have actual
charges under title XVIII of the Social Security Act for a pro-
cedure in the calendar quarter beginning on April 1, 1984, but
who establishes to the satisfaction of the carrier that he had
actual charges (whether under title XVIII of such Act or other-
wise) for the procedure performed during any calendar quarter
beginning during the 12-month period ending March 31, 1984,
the carrier shall compute the maximum allowable actual
charge under section 1842(j) of the Social Security Act for such
procedure performed by such physician in 1988 based on the
physician’s actual charges for the procedure for the most
recent calendar quarter (to begin during such period) for which
the physician has actual charges.

(2) To the extent feasible, for the purpose of determining
whether a uniform maximum allowable actual charge under
section 1842(j) of the Social Security Act may be applied to a
group practice—

(A) in the case of a multi-specialty group practice, in
order to qualify for a group MAAC the charges must be
uniform within each specialty, but to not necessarily have
to be uniform across specialties; and

(B) in the case of hospital departmental practice plans,
each department shall be treated separately.

(3) Paragraphs (1) and (2) shall take effect on April 1, 1988.

(f) DATE FOR APPLYING CIVIL PENALITIES FOR IMPROPER USE OF As-
SISTANTS IN PERFORMING CATARACT SURGERY.—

(1) Section 1842(k) of such Act (42 U.S.C. 1395u(k)) is amend-
ed in paragraphs (1) and (2) by striking ‘“(jX2)” each place it ap-
pears and inserting in lieu thereof “9)(2) in the case of surgery
performed on or after March 1, 1987".

(2) The amendment made by paragraph (1) shall be effective
as if included in section 9307(c) of the Consolidated Omnibus
Budget Reconciliation Act of 1985.

(g) ASSISTANTS AT CATARACT SURGERY.—
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(1) Section 1862(a)X15) of such Act (42 USC 1395y(aX15)) is
amended—
(A) by striking ‘“‘the” the second place it appears and in-
serting in lieu thereof ‘(A) the”; and
(B) by striking the semicolon and inserting in lieu there-
of the following: *, or (B) such organization and the appro-
priate carrier under such section have determined that the
use of the assistant is necessary to perform a surgical tech-
nique of established economic benefit (taking into account
the cost of the assistant) that eliminates the need for an
anesthesiologist or nurse anesthetist;”.
(2) The amendment made by paragraph (1) shall apply with
respect to services furnished on or after the date of enactment

of this Act.
(h) UTILIZATION SCREENS FOR PHYSICIAN SERVICES PRroyIDED TO

PATIENTS IN REHABILITATION HOSPITALS.—

(1) The Secretary of Health and Human Services shall estab-
lish (in consultation with appropriate physician groups, includ-
ing those representing rehabilitative medicine) a separate utili-
zation screen for physician visits to patients in rehabilitation
hospitals and rehabilitative units (and patients in long-term
care hospitals receiving rehabilitation services) to be used by
carriers under section 1842 of the Social Security Act in per-
forming functions under subsection (a) of such section related
to the utilization practices of physicians in such hospitals and
units.

(2) Not later than 12 months after the date of enactment of
this Act, the Secretary of Health and Human Services shall
take appropriate steps to implement the utilization screen es-
tablished under paragraph (1).

(i) CoLLECTION OF PAsT-DUE AMOUNTS OWED BY PHYsICIANS WHO
BREACHED CoNTRACTS UNDER THE NATIONAL HEALTH SERVICE CORPS
SCHOLARSHIP PROGRAM.—

(1XA) Title XVIII of such Act is amended by adding at the
end thereof the following new section:

‘““OFFSET OF PAYMENTS TO PHYSICIANS TO COLLECT PAST-DUE
OBLIGATIONS ARISING FROM BREACH OF SCHOLARSHIP CONTRACT

“Sec. 1891. (a) IN GENERAL.—
“(1) The Secretary shall enter into an agreement under this

section with any physician who, by reason of a breach of a con-
tract entered into by such physician pursuant to the National
Health Service Corps Scholarship Program, owes a past-due ob-
ligation to the United States (as defined in subsection (b)).
“(2) The agreement under this section shall provide that—
‘“(A) deductions shall be made from the amounts other-
wise payable to the physician under this title or under a
State plan approved under title XIX, in accordance with a
formula and schedule agreed to by the Secretary and the
physician, until such past-due obligation (and accrued in-
terest) have been repaid;
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“(B) payment under this title for services provided by
such physician shall be made only on an assignment-relat-
ed basis; and

“(C) if the physician does not provide services, for which
gayment would otherwise be made under this title or a

tate plan approved under title XIX, of a sufficient quanti-
ty to maintain the offset collection according to the agreed
upon formula and schedule, or if the physician refuses to
enter into an agreement or breaches any provision of the
agreement—

‘“(i) the Secretary shall immediately inform the At-
torney General, and the Attorney General shall imme-
diately commence an action to recover the full amount
of the past-due obligation, and

“(ii) subject to paragraph (3), the Secretary shall im-
mediately bar the physician from the program under
this title and from any State program of medical as-
sistance under title XIX of this Act, until such time as
the entire past-due obligation has been repaid.

“3) The Secretarg shall not bar a ph{sician pursuant to
paragraph (2XCXii) if such physician is a sole community physi-
cian or sole source of essential specialized services in a commu-
nity.

“(b) Past-DUE OBLIGATION.—For purposes of this section, a past-
due obligation is any amount— ]

“(1) owed by a physician to the United States by reason of a
breach of a scholarship contract under section 338D of the
Public Health Service Act, and

“(2) which has not been paid by the deadline established b
the Secretary pursuant to section 338D of the Public Healt
Service Act, and has not been canceled, waived, or suspended
by the Secretary pursuant to such section.

“(c) CoLLECTION UNDER THis SECTION SHALL NoT BE EXCLUSIVE.—
This section shall not preclude the United States from applying
other provisions of law otherwise applicable to the collection of ob-
ligations owed to the United States, including (but not limited to)
the use of tax refund offsets pursuant to section 3720A of title 31,
United States Code, and the application of other procedures provid-
ed under chapter 37 of title 31, %nited States Code.

‘“(d) CoLLECTION FROM PROVIDERS AND HEALTH MAINTENANCE OR-
GANIZATIONS,—

“(1) In the case of a physician who owes a past-due obliga-
tion, and who is an employee of a provider having an agree-
ment under section 1866 or a health maintenance organization
or competitive medical plan having a contract under section
1876, the Secretary shall deduct the amount of such past-due
obligation from amounts otherwise payable under this title to
such provider, organization, or plan.

“(2) Such deduction shall not be made until 6 months after
the Secretary notifies the provider, organization, or plan of the
amount to be deducted and the particular physicians to whom
the deductions are attributable.

“(3) A deduction made under this subsection shall relieve the
physician of the obligation (to the extent of the amount collect-



34

ed) to the United States, but the provider, organization, or plan
shall have a right of action to collect from such physician the
amount deducted pursuant to this subsection (including accu-
mulated interest).

“(4) No deduction shall be made under this subsection if,
within the 6-month period after notice is given to the provider,
organization, or plan, the physician pays the past-due obliga-
tion, or ceases to be employed by the provider, organization, or

plan.

“(5) The Secretary shall also apply the provisions of this sub-
section in the case of a physician who is a member of a group
practice, if such group practice submits bills under this pro-
gram as a group, rather than by individual physicians.

“(e) NOTIFICATION TO AND AGREEMENT WITH STATE MEDICAID
AGEeNcies.—The Secretary shall notify each State agency which ad-
ministers a State plan approved under title XIX of tf)\'e name of
each physician who owes a past-due obligation. If such physician
receives any payments, or is employed by an entity which receives
any payments, under a State plan, the Secretary shall enter into
an agreement with such State under which amounts otherwise pay-
able under the State plan to such physician or the employing
entity will be deducted in accordance with the formula and sched-
ule agreed to under subsection (a), or as provided in subsection (d).
Deductions made by the State shall be made only from the Federal
share of the amount otherwise payable to the physician or employ-
ing entity, and the amount otherwise payable to the State under
?gf)igon 903 shall be reduced accordingly pursuant to section

(c).

“(f) TRaNSFER FroM TRust FuUNDs.—Amounts equal to the
amounts deducted pursuant to this section shall be transferred
from the Trust Fund from which the payment to the physician,
provider, or other entity would otherwise have been made, to the
general fund in the Treasury, and shall be credited as payment of
the past-due obligation of the physician from whom (or with re-
spect to whom) the deduction was made.”.

(B) The amendment made by subparagraph (A) shall become
effective on the date of the enactment of this Act.

(2)(A) Section 1902(a) of the Social Security Act (42 U.S.C.
1396a(a)) is amended—

(i) by striking out “and” at the end of paragraph (46);
(i) by striking out the period at the end of paragraph
(47) added by section 9407(a) of the Omnibus Budget Rec-
onciliation Act of 1986 and inserting a semicolon and
t;'gnsferring and inserting such paragraph after paragraph
(46),
(iii) by striking the period at the end of the paragraph
(47) added by section 11005(b) of the Anti-Drug Abuse Act
of 1986 and inserting ‘‘; and”, by redesignating such para-
graﬁh as paragraph (48), and by transferring and inserting
such paragraph after paragraph (47); and
(iv) by inserting after paragraph (48) the following new
paragraph:

“(49) provide that the State shall make deductions, as speci-

fied by the Secretary pursuant to section 1891(e), from the Fed-
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eral share of amounts otherwise payable to physicians for serv-
ices furnished under the State plan.”.

(B) Section 1903 of such Act (42 U.S.C. 1396b) is amended by
inserting after subsection (b) the following new subsection:

“(c) The amount otherwise payable under subsection (a) to a
State shall be reduced by the amount of any reductions in pay-
ments to physicians made by the State pursuant to section
1902(a)X49). An amount equal to the amount of the reduction in
payment under this subsection shall be credited by the Secretary
as repayment of past-due obligations under section 338D of the
Public Health Service Act by the physicians from whom, or with
respect to whom, the payments were offset.”.

(CXi) Except as provided in clause (ii), the amendments made
by this paragraph shall apply to calendar quarters beginning
after the date of the enactment of this Act.

(i) In the case of a State plan for medical assistance under
title XIX of the Social Security Act which the Secretary of
Health and Human Services determines requires State legisla-

‘'  tion in order for the plan to meet the additional requirements

imposed by the amendments made by this paragraph, the State
plan shall not be regarded as failing to comply with the re-
quirements of such title solely on the basis of its failure to
meet these additional requirements before the first day of the
first calendar quarter beginning after the close of the first reg-
ular session of the State legislature that begins after the date
of the enactment of this Act.

(3XA) Section 338D(b)1) of the Public Health Service Act (42
U.S.C. 2540(bX1)) is amended by adding at the end thereof the
following new sentence: ‘“Amounts not paid within such period
shall be subject to collection through deductions in Medicare
and Medicaid payments pursuant to section 1891 and
1902(a)(49) of the Social Security Act.”.

(B) Section 338D(c)3) of such Act (42 U.S.C. 2540(cX3)) is
amended to read as follows:

“(3) Any obligation of an individual under the Scholarship Pro-
gram (or a contract thereunder) for payment of damages may not
be released by a discharge in bankruptcy under title 11 of the
United States Code.”.

(CXi) The amendment made by subparagraph (A) shall
become effective on the date of the enactment of this Act.

(i) The amendment made by subparagraph (B) shall apply
with respect to damages arising from contracts entered into
after the date of the enactment of this Act.

(j) StupY OF PREVAILING CHARGES FOR ANESTHESIA SERVICES.—
The Secretary of Health and Human Services shall conduct a study
of the variations in conversion factors used by carriers under sec-
tion 1842(b) of the Social Security Act to determine the prevailing
charge for anesthesia services and shall report the results of the
study and make recommendations for appropriate adjustments in
such factors not later than January 1, 1989.

(k) CHANGE IN DATE FOR ANNUAL REPORT OF PHYSICIAN PAYMENT

ReviEw COMMISSION.— N
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(1) Section 1845(bX1) of such Act (42 U.S.C. 1395w-1(bX1)) is
a{\ndended by striking “March” and inserting in lieu thereof
“" ay".
(2) The amendment made by paragraph (1) shall apply with
respect to reports for years after 1987.
SEC. 4022. PAYMENTS TO HOSPITAL OUTPATIENT DEPARTMENTS FOR RA-
DIOLOGY.
(a) AMOUNTS PAYABLE.—Section 1833 of the Social Security Act
(42 U.S.C. 1395]) is amended—
(1) in subsection (aX2)—

(A) by striking “and” in subparagraph (C),

(B) by adding “and” at the end of subparagraph (D), and

(C) by adding at the end thereof the following new sub-
paragraph:

‘“(E) with respect to outpatient hospital radiology serv-
ices (including diagnostic and therapeutic radiology, nucle-
ar medicine and CAT scan procedures), the amount deter-
mined under subsection (m);”’; and

(2) by adding at the end thereof the following new subsec-
tion:
“(mX1XA) The aggregate amount of the payments to be made in
a cost reporting period under this part for services described in
subsection (a)2XE) shall be equal to the sum of:

“(i) the lesser of—
“(I) the amount determined with respect to such services

under subsection (aX2XB) excluding amounts for capital as-
sociated with services described in subsection (aX2XE) or

“(ID) the blend amount for radiology services determined
in accordance with subparagraph (B); and

“(ii) amounts for capital associated with services described in
subsection (aX2XE).

“(BXi) The blend amount for radiology services for a cost report-
ing period is the sum of:

“(I) the cost proportion (as defined in clause (iiXI)) of the
amount described in subparagraph (AXiXI); and

“(ID) the charge proportion (as defined in clause (iiXII)) of 62
percent of 80 percent of the prevailing charge for participating
physicians for the same radiology services as if they were fur-
nished in a physician’s office in the same locality as deter-
mined under section 1842(b).

“(ii) In this subparagraph:

“(I) The term ‘cost proportion’ means 65 percent for cost re-
porting periods beginning in fiscal year 1989 and 50 percent for
other cost reporting periods.

‘“(I) The term ‘charge proportion’ means 35 percent for cost
reporting periods beginning in fiscal year 1989 and 50 percent

for other cost reporting periods.”.
(b) CoNFORMING AMENDMENT.—Section 1833(aX2XB) of such Act

(42 U.S.C. 13951(a)X2XB)) is amended in the matter preceding clause
(i) by striking “(C) or (D)” and inserting in lieu thereof ‘“(C), (D), or

(E)’,.
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(c) EFrecTiVE DATE.—The amendments made b% subsection (a)
shall applg with respect to cost reporting periods beginning on or
after October 1, 1988.

SEC. 1023. PART B PREMIUM.
Section 1839 of the Social Security Act (42 U.S.C. 1395r) is
amended—
(1) in subsection (e), by striking “1989” each place it appears
and inserting in lieu thereof “1990";
(2) in subsection (fX1), by striking “or 1987 and inserting in
lieu thereof ‘1987, or 1988"’; and
(3) in subsection (f)(2), by striking ‘“or 1988” and inserting in
lieu thereof ‘“1988. or 1989”.

SEC. 1024. COVERAGE OF MENTAL HEALTH SERVICES.

(a) OuTPATIENT SERVICES UNDER PART B.—Section 1833(c) of the
Social Security Act (42 U.S.C. 1395l(c)) is amended—

(1) by striking “$312.50” and inserting in lieu thereof
“$1375.00”’; and

(2) by adding at the end thereof the following:

‘“For purposes of this subsection, the term ‘treatment’ does not in-
clude brief office visits (as defined by the Secretary) for the sole
purpose of prescribing or monitoring prescription drugs used in the
treatment of such disorders.”.

(b) PARTIAL HOSPITALIZATION COVERAGE.—

(1) Section 1861(s}2)XB) of such Act (42 U.S.C. 1395x(s)2)(B))
is amended by inserting ‘“and partial hospitalization services
incident to such services”’ before the semicolon.

(2) Section 1861 of such Act (42 U.S.C. 1395x) is amended by
adding at the end thereof the following new subsection:

“(ff(1) The term ‘partial hospitalization services’ means the
items and services described in paragraph (2) prescribed by a physi-
cian and provided under a program described in paragraph (3)
under the supervision of a physician pursuant to an individualized,
written plan of treatment established and periodically reviewed by
a physician (in consultation with appropriate staff participating in
such program), which plan sets forth the physician’s diagnosis, the
type, amount, frequency, and duration of the items and services
pfovided under the plan, and the goals for treatment under the
plan.

“(2) The items and services described in this paragraph are—

“(A) individual and group therapy with ph{sicians or psy-
chologists (or other mental health professionals to the extent
authorized under State law),

“(B) occupational therapy requiring the skills of a qualified
occupational therapist,

“(C) services of social workers, trained psychiatric nurses,
and other staff trained to work with psychiatric patients,

‘D) drugs and biologicals furnished for therapeutic purposes
(which cannot, as determined in accordance with regulations,
be self-administered),

‘“(E) individualized activity therapies that are not primarily
recreational or diversionary,

“(F) family counseling (the primary purpose of which is
treatment of the individual’'s condition),
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‘“(Q) patient training and education (to the extent that train-
ing and educational activities are closely and clearly related to
individual’s care and treatment),

“(H) diagnostic services, and

“() such other items and services as the Secretary may pro-
vide (but in no event to include meals and transportation);

that are reasonable and necessary for the diagnosis or active treat-
ment of the individual’s condition, reasonably expected to improve
or maintain the individual’s condition and functional level and to
prevent relapse or hospitalization, and furnished pursuant to such
guidelines relating to frequency and duration of services as the Sec-
retary shall by regulation establish (taking into account accepted
norms of medical practice and the reasonable expectation of pa-
tient improvement).

‘“3) A program described in this paragraph is a hospital-based or
hospital-affiliated program which is a distinct and organized inten-
sive ambulatory treatment service offering less than 24-hour-daily

care.”. - ~
(3) Section 1835(aX2) of such Act (42 U.S.C. 1395n(aX2)) is

amended—

(A) by striking “and” at the end of subparagraph (D);

(B) by striking the period at the end of subparagraph (E)
and inserting “; and”’; and

(O) by inserting after subparagraph (E) the—following
new subparagraph:

“(F) in the case of partial hospitalization services, (i) the
individual would require inpatient psychiatric care in the
absence of such services, (ii) an individualized, written
plan for furnishing such services has been established by a
physician and is reviewed periodically by a physician, and
(iii) such services are or were furnished while the individ-
ual is or was under the care of a physician.”.

(4) Section 1833(c) of such Act, as amended by subsection (a),
is further amended at the end thereof by inserting ‘“or partial
hospitalization services that are not directly provided by a phy-
sician” before the period.

(c) EFFECTIVE DATE; IMPLEMENTATION.—
(1) The amendments made by subsection (a) shall apply with

respect to calendar years beginning on or after January 1,

1988. .
(2XA) The amendments made by subsection (b) shall become

effective on the date of enactment of this Act.

(B) The Secretary of Health and Human Services shall im-
plement the amendments made by subsection (b) so as to
ensure that there is no additional cost to the medicare pro-

gram by reason of such amendments.
SEC. 4025. RETURN ON EQUITY PAYMENTS TO OUTPATIENT DEPART-
MENTS.

(a) IN GENERAL.—Section 1861(vX1) of the Social Security Act (42
U.S.C. 1395x(vX1)) is amended by adding at the end thereof the fol-
lowing new subparagraph:
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“(S) Such regulations shall not include provision for specific rec-
ognition of any return on equity capital with respect to hospital
outpatient departments.”.

(b) CoNFORMING AMENDMENT.—Section 1881(b)X2)C) of the Social
Security Act (42 U.S.C. 1395rr(b)2)C)) is amended by striking “fa-
cilities” and inserting in lieu thereof “facilities (other than hospital
outpatient departments)"”.

(c) ErrecTivE DATE.—The amendments made by this section shall
become effective on January 1, 1988.

SEC. 4026. UPDATING MAXIMUM RATE OF PAYMENT PER VISIT FOR INDE-
PENDENT RURAL HEALTH CLINICS.

(a) IN GENERAL.—

(1) Section 1833 of the Social Security Act (42 U.S.C. 1395]) is
amended by inserting after subsection (e) the following new
subsection:

“(h With respect to any year after 1988, in establishing a limit
under subsection (a)(3) on payment for rural health clinic services
provided by independent rural health clinics, the Secretary shall
adjust the limit established under this subsection for the previous
year increased by the percentage increase in an index developed by
the Secretary that takes into account economic data and the actual
costs of furnishing rural health clinic services.”.

(2) Section 1833 of such Act, as added by paragraph (1), is
amended—

(A) by inserting ‘(1) after “(f)”; and
(B)hby adding at the end thereof the following new para-
graph:

“(2) Notwithstanding any other provision of this section, such
limit in 1988 shall be $46.”.

(b) CONTINGENT EFFECTIVE DATE.—

(1) Subject to paragraph (2), the amendment made by subsec-
tion (a) shall become effective 120 days after the date of enact-
ment of this Act.

(2) The amendment made by subsection (a)2) shall not
become effective if (and shall be null and void) the Secretary of
Health and Human Services, prior to the date described in
paragraph (1), updates the payment limit under title XVIII of
the Social Security Act for services with respect to which such
amendment applies to account for increases in practice costs
occurring since the date on which such limit was last changed.

SEC. 4027. COVERAGE OF CERTIFIED NURSE-MIDWIFE SERVICES UNDER
PART B OF MEDICARE.
(a) CovERAGE OF SERVICES.—Section 1861(s)2) of the Social Secu-
rity Act (42 U.S.C. 1395x(s)(2)) is amended—
(1) by striking “and” at the end of subparagraph (J);
(2) by adding “and” at the end of subparagraph (K); and
(3)hby adding at the end thereof the following new subpara-
graph:
“(L) certified nurse-midwife services;”.
(b) PAYMENT OF BENEFITS.—
(1) Section 1832(a)2)B) of such Act (42 U.S.C. 1395k(a)2)(B))

is amended—
(A) by striking “and” at the end of clause (ii);
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(B) by striking the semicolon at the end of clause (iii)
and inserting in lieu thereof a comma; and
(C) by adding at the end thereof the following new
clause:
“(iv) certified nurse-midwife services; and”.
(2) Section 1833(aX1) of such Act (42 U.S.C. 1395k(aX1)) is
amended—
(A) by striking “and” at the end of subparagraph (F);
(B) by striking ‘“services; and” in subparagraph (G) and
inserting in lieu thereof “services,”;
(C) by adding “and” at the end of subparagraph (H); and
(D) by adding at the end thereof the following new sub-
paragraph: ‘“(I) with respect to certified nurse-midwife
services under section 1861(sX2)L), the amounts paid shall
be the amount determined by a fee schedule established by
the Secretary for the purposes of this subparagraph (but in
no event more than 75 percent of the prevailing charge
that would be allowed for the same service performed by a
physician);”.
(¢) DEFINITION.—Section 1861 of such Act (42 U.S.C. 1395x) is
amended by adding at the end thereof the following new subsec-

tion: .
“Certified Nurse-Midwife Services

“(ffX1) The term ‘certified nurse-midwife services’ means services
furnished by a certified nurse-midwife (as defined in paragraph (2))
which the certified nurse-midwife is legally authorized to perform
under State law (or the State regulatory mechanism provided by
State law), whether or not the certified nurse-midwife is under the
supervision of, or associated with, a physician or other health care
provider.

“(2) The term ‘certified nurse-midwife’ means a registered nurse
who has successfully completed a program of study and clinical ex-
perience meeting guidelines prescribed by the Secretary, or has
been certified by an organization recognized by the Secretary, and
performs services in the area of management of the care of moth-
ers and babies throughout the maternity cycle.”.

(c) CONFORMING CHANGES.—

(1) Section 1905(aX17) of such Act (42 U.S.C. 1396d(a)(17)) is
amended by striking “as defined in subsection (m)” and insert-
ing in lieu thereof “as defined in section 1861(ff)”.

(2) Section 1905 of such Act (42 U.S.C. 1396d) is amended by
striking subsection (m).

(d) EFFective DATE.—The amendments made by this section shall
llagggffective with respect to services performed on or after July 1,

SEC. 4028. PSYCHOLOGIST SERVICES IN CLINICS.
(a) COVERAGE OF PSYCHOLOGISTS' SERVICES FURNISHED AT RURAL

HeaLTtH CLINICS.—
(1) Section 1861(aa)X1XB) of the Social Security Act (42 U.S.C.
1395x(aa)1XB)) is amended by striking ‘‘physician assistant or
by a nurse practitioner” and inserting in lieu thereof ‘‘physi-
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cian assistant or a nurse practitioner (as defined in paragraph

(3)), or by a clinical psychologist (as defined by the Secretary),”.
(2) The amendment made by paragraph (1) shall be effective

with respect to services furnished on or after the date of enact--

ment of this Act.
(b) DIRECT PAYMENT FOR PSYCHOLOGISTS' SERVICES FURNISHED AT

A CoMMUNITY MENTAL HEALTH CENTER.—
(1) Section 1861(sX2) of the Social Security Act (42 U.S.C.

1395x(s)(2)) is amended—
(A) by striking “and” at the end of subparagraph (J);
(B) by adding “and” at the end of subparagraph (K); and
(C) by adding at the end thereof the following new sub-
paragraph:
“(L) qualified psychologist services;".
(2) Section 1832(a)(2)(B) of such Act (42 U.S.C. 1395k(a)(2)XB))
is amended—
(A) by striking “and’’ at the end of clause (ii);
(B) by striking the semicolon in clause (iii) and inserting

in lieu thereof a comma; and
(C) by adding at the end thereof the following new

clause:
“(iv) qualified psychologist services; and”'.
(3) Section 1833(aX1) of such Act (42 U.S.C. 1395k(a)1)) is
amended—
(A) by striking “and” at the end of subparagraph (F);
(B) by striking “services; and” in subparagraph (G) and
inserting in lieu thereof “services,”;
(C) by adding ‘“and” at the end of subparagraph (H); and
(D) by adding at the end thereof the following new sub-
paragraph: “(I) with respect to qualified psychologist serv-
ices under section 1861(s)2)(L), the amounts paid shall be
the amount determined by a fee schedule established by
the Secretary for the purposes of this subparagraph;”.
(4) Section 1861 of such Act (42 U.S.C. 1395x) is amended by
adding at the end thereof the following new subsection:

“Qualified Psychologist Services

“(ff) The term ‘qualified psychologist services’ means services fur-
nished by a clinical psychologist (as defined by the Secretary) at a
community mental health center (as such term is used in the
Public Health Service Act) which the psychologist is legally auther-
ized to perform under State law (or the State regulatory meche-

nism provided by State law).
(5) The amendments made by this subsection shall be effec-

tive with respect to services performed on or after January 1,

1988.
SEC. 1029. PAYMENT FOR THERAPEUTIC SHOES FOR INDIVIDUALS WITH
SEVERE DIABETIC FOOT DISEASE.
(a) CoveRAGE UNDER PART B.—Section 1861(s) of the Social Secu-
rity Act (42 U.S.C. 1395x(s)) is amended—
(1) by redesignating paragraphs (12) through (15) as para-
graphs (13) through (16), respectively,
(2) by striking out “and” at the end of paragraph (10),
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(3) by striking out the period at the end of paragraph (11)
and inserting in lieu thereof *“; and”, and

(4)hby inserting after paragraph (11) the following new para-
graph:

“(12) extra-depth shoes with inserts or custom molded shoes
for an individual with diabetes, if—

“(A) the physician who is managing the individual’s dia-
betic condition (i) documents that the individual has pe-
ripheral neuropathy with evidence of callus formation, a
history of pre-ulcerative calluses, a history of previous ul-
ceration, foot deformity, or previous amputation, or poor
circulation, and (ii) certifies that the individual needs such
shoes under a comprehensive plan of care related to the
individual’s diabetic condition;

“(B) the particular type of shoes are prescribed by a po-
diatrist or other qualified physician (as established by the
Secretary); and

“(C) the shoes are fitted and furnished by a podiatrist or
other qualified individual (such as a pedorthist or ortho-
tist, as established by the Secretary) who is not the physi-
cian described in subparagraph (A) (unless the Secretar
finds that the physician is the only such qualified individ-
ual in the area).”.

(b) LiIMITATION ON BENEFIT.—Section 1833 of such Act (42 U.S.C.
1395) is amended by inserting after subsection (e) the following new
subsection:

“(fX1) In the case of shoes described in section 1861(s)12)—

“(A) no payment may be made under this part for the fur-
nishing of more than one pair of shoes for any individual for
any calendar year, and

“(B) with respect to expenses incurred in any calendar year,
no more than the limit established under paragraph (2) shall
be considered as incurred expenses for purposes of subsections
(a) and (b).

Payment for shoes under this part shall be considered to include
payment for any expenses for the fitting of such shoes.

“(2XA) Except as provided by the Secretary under subparagraphs
(B) and (C), the limit established under this paragraph—

$3;§)i) for the furnishing of one pair of custom molded shoes is
“(ii) for the furnishing of extra-depth shoes and inserts is—

“(I) $100 for the pair of shoes itself, and

“(ID $50 for inserts for a pair of shoes.

“(B) The Secretary or a carrier may establish limits for shoes
that are lower than the limits established under subparagraph (A)
if the Secretary finds that shoes and inserts of an appropriate qual-
ity are readily available at or below such lower limits.

“(C) For each year after 1988, each dollar amount under subpara-
graph (A) or (B) (as previously adjusted under this subparagraph)
shall be increased by the same percentage increase as the Secre-
tary provides with respect to durable medical equipment for that
year, except that if such increase is not a multiple of $1, it shall be
rounded to the nearest multiple of $1.



- Lo RS
o :hff:&‘hvw

» -l
. et kLt

_‘. v . ) : e e e e
Al P B a it sBY | DR B wa e oA e e

ewd 1;":‘4‘{51&:‘3\ H

R "

1 e K

43

“(3) In this title, the term ‘shoes’ includes, except for purposes of
subparagraphs (A)Xii) and (B) of paragraph (2), inserts for extra-
depth shoes.”.

(c) MobpIFICATIGN OF ExcrLusioN.—Section 1862(a)8) of such Act
(42 U.S.C. 1395y(aX8)) is amended by inserting *, other than shoes
furnished pursuant to section 1861(s)(12)"’ before the semicolon.

(d) CoNFORMING AMENDMENTS.—Sections 1864(a), 1865(a),
1902(a)X9XC), and 1915(a)1XBXiiXI) of such Act (42 U.S.C. 1395aa(a),
1395bb(a), 1396a(a)9)XC), 1396n(a)(1)XB)iiXI) are each amended by
striking out “paragraphs (12) and (13)” and inserting in lieu thereof
“paragraphs (13) and (14)”.

(e) CONTINGENT EFFECTIVE DATE; DEMONSTRATION PROJECT.—

(1) The amendments made by this section shall become effec-
tive (if at all) in accordance with paragraph (2).

(2XA) The Secretary of Health and Human Services (in this
paragraph referred to as the ‘‘Secretary”), shall establish a
demonstration project to begin on October 1, 1988, to test the
cost-effectiveness of furnishing therapeutic shoes under the
medicare program to the extent provided under the amend-
ments made by this section to a sample group of medicare
beneficiaries.

(BXi) The demonstration project under subparagraph (A)
shall be conducted for an initial period of 24 months. Not later
than October 1, 1990, the Secretary shall report to the Con-
gress on the results of such project. If the Secretary finds, on
the basis of existing data, that furnishing therapeutic shoes
under the medicare program to the extent provided under the
amendments made by this section is cost-effective, the Secre-
tary shall include such finding in such report, such project
shall be discontinued, and the amendments made by this sec-
tion shall become effective on November 1, 1990.

(ii) If the Secretary determines that such finding cannot be
made on the basis of existing data, such project shall continue
for an additional 24 months. Not later than April 1, 1993, the
Secretary shall submit a final report to the Congress on the re-
sults of such project. The amendments made by this section
shall become effective on the first day of the first month to
begin after such report is submitted to the Congress unless the
report contains a finding by the Secretary that furnishing
therapeutic shoes under the medicare program to the extent
provided under the amendments made by this section is not
cost-effective (in which case the amendments made by this sec-
tion shall not become effective).

SEC. 1030. DURABLE MEDICAL EQUIPMENT.
(a) PUrRcHASE oF EQUIPMENT.—Section 1889 of the Social Security
Act (42 U.S.C. 1395zz) is amended:

(1) in subsection (a), by striking “In” and all that follows
through the final period and inserting in lieu thereof the fol-
lowing: “Durable medical equipment (other than inexpensive
equipment, or equipment that the Secretary designates as eligi-
ble for long-term rental) furnished by a participating provider
(as defined in section 1842(h)(1)) shall be purchased on a lump
sum or lease-purchase basis.”’; and
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(2) by striking subsections (¢) and (d) and inserting in lieu
thereof the following new subsections:

“(c) Purchase of durable medical equipment (other than inexpen-
sive equipment) on a lump sum basis shall be permitted only if the
expected duration of the medical need for the equipment warrants
a presumption that purchase of the equipment would be less costly
than purchase on a lease-purchase basis.

“(dX1) If payment for durable medical equipment (other than in-
expensive equipment) is made in accordance with a lease-purchase
agreement on an assignment-related basis, the total amount that
may be paid (including coinsurance) may not exceed an amount
equal to—

“(A) the reasonable charge on a lump sum basis, plus

“(B) a fair three month rental charge;

and title to the equipment shall pass to the individual if that sum
is reached.

“(2) If payment is made for durable medical equipment (including
inexpensive equipment) other than as provided by paragraph (1), or
other than on a rental basis for equipment that the Secretary des-
ignates as eligible for long-term rental, the total amount that may
be paid under this title may not exceed 80 percent (except as other-
wise provided by subsection (b)) of the reasonable charge on a lump
sum basis.

‘“(e) If a participating supplier (as defined in section 1842(h)(1))
offers for purchase or rental particular durable medical equipment,
the supplier shall offer to furnish that equipment (other than inex-
pensive equipment) to an individual entitled to benefits under this
title on a lease-purchase basis if the individual so requests.

“(f) If durable medical equipment is rented on an assignment-re-
lated basis, the beneficiary shall be entitled (as part of the terms
under the assignment) to use of the equipment (without additional
charge to the beneficiary beyond the coinsurance) as long as the
equipment is needed.

‘“(g) For purposes of this section, the term ‘inexpensive equip-
ment’ means equipment for which the prevailing charge does not
exceed $120 (for equipment first furnished in 1988), or does not
exceed that amount as may be adjusted by the Secretary from time
to time (for equipment first furnished after 1988).”.

(b) THREE-MONTH FREEZE ON INCREASES IN PAYMENTS.—Notwith-
standing any other provision of law—

(1XA) the payment levels under title XVIII of the Social Se-
curity Act for durable medical equipment, and other non-physi-
cian services paid on a reasonable charge basis under part B of
such title, for the 3-month period beginning January 1, 1988,
shall be no higher than the payment levels which were in
effect under such title for such equipment on December 31,
1987, excluding reductions made by the final sequester order
issued by the President on November 20, 1987, pursuant to sec-
tion 252(b) of the Balanced Budget Emergency Deficit Control
ﬁct of 1985 (but subject to the provisions of section 4014 of this

ct),

(B) the adjustment in the payment levels for such equipment
and services that would have become effective January 1, 1988,
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if not for the enactment of subparagraph (A), shall become ef-
fective on April 1, 1988, and
(C) the adjustment in the inflation index change for such
equipment that becomes effective January 1, 1989, shall be 75
percent of the adjustment that would otherwise be made on
that date; and
(2XA) subject to the last sentence of this subsection, each
agreement with a participating supplier in effect for 1987
under section 1842(h)X1) of the Social Security Act shall remain
in effect for the three-month period beginning on January 1,
1988; and
(B) the effective geriod for agreements under such section en-
tered into for 1988 shall be the nine-month period beginning
on April 1, 1988.
An agreement with a participating supplier in effect for 1987 under
section 1842(hX1) of the Social Security Act shall not remain in
effect for the period described in paragraph (2)(A) if the participat-
ing supplier requests that the agreement be terminated.

(c) EFFective DATE.—The amendments made by subsection (a)
shall apply to equipment first furnished an individual on or after
April 1, 1988.

SEC. 4031. SERVICES OF A PHYSICIAN ASSISTANT.

(a) SErvices CoveErReD.—Section 1861(s)(2)K) of the Social Securi-
ty Act (42 U.S.C. 1395x(s)}2)K)) is amended by striking ‘“defined)”
and all that follows through “surgery’” and inserting in lieu thereof
‘“defined)”.

(b) DETERMINATION OF PAYMENT AMOUNT.—Section 1842(b)12)B)
of such Act (42 U.S.C. 1395u(b)12XB)) is amended to read as fol-

lows:
“(B) In subparagraph (A)ii)XII), the term ‘applicable percentage’

means—
“(i) 75 percent in the case of services performed (other than

as an assistant at surgery) in a hospital,
“(ii) 85 percent in the case of services performed in a skilled
nursing facility or intermediate care facility, and
“(iii) 65 percent in the case of other services.”.
(c) EFFecTivE DATE.—The amendments made by this section shall
apply with respect to services furnished on or after January 1,

1988.

SEC. 4032. PAYMENT FOR AMBULATORY SURGERY AT EYE, AND EYE AND
EAR, SPECIALTY HOSPITALS.

(a) IN GENERAL.—Section 1833(i}3)XBXii) of the Social Security

Act (42 U.S.C. 13951(iX3)BXii)) is amended—
(1) by striking “In” and inserting in lieu thereof “Subject to

the last sentence of this clause, in”’; and

(2) by adding at the end thereof the following:

“In the case of a hospital that makes application to the Secretary
and demonstrates that it specializes in eye services or eye and ear
services (as determined by the Secretary), receives more than 30
percent of its total revenues from outpatient services, and was an
eye specialty hospital or an eye and ear specialty hospital on Octo-
ber 1, 1987, the cost proportion and ASC proportion in effect under
subclauses (I) and (II) for cost reporting periods beginning in fiscal
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year 1988 shall remain in effect for cost reporting periods begin-
ning in subsequent fiscal years.”.

(b) Stupy oN PAYMENT RATES.—The Secretary of Health and
Human Services shall conduct a study on modifying the amount of
payments permitted under section 1833(i) of the Social Security Act
with respect to hospitals that specialize in specific surgical proce-
dures and shall report the results of such study to the Congress not
later than twelve months after the date of enactment of this Act.

(¢) EFFecTive DATE.—The amendments made by subsection (a)
shall be effective as if included in the amendment made by section
9343(a)(1XB) of the Omnibus Budget Reconciliation Act of 1986.

SEC. 4033. CLINICAL DIAGNOSTIC LABORATORY TESTS.
(a) PAYMENT.—Section 1833(h) of the Social Security Act (42
U.S.C. 13951(h)(2)) is amended—

(1) in paragraph (2), by striking “60” and “62” and inserting
in lieu thereof “55” and 57", respectively; and

(2) in paragraph (4)(B)———

(A) by striking “or” at the end of clause (i), and
(B) by striking clause (ii) and inserting in lleu thereof
the following new clauses:

“(ii) after December 31, 1987, and before January 1, 1989, is
equal to 100 percent of the median of all the fee schedules es-
tablished for that test for that laboratory setting under para-
graph (1), or

“(iii) after December 31, 1988, and so long as a fee schedule
for the test has not been established on a nationwide basis, is
equal to 97 percent of the median of all the fee schedules es-
tablished for that test for that laboratory setting under para-
graph (1).”

(b) INTERMEDIATE SANCTIONS.—Part B of title XVIII is amended
by adding at the end thereof the following new section:

“INTERMEDIATE SANCTIONS FOR PROVIDERS OF CLINICAL DIAGNOSTIC
LABORATORY TESTS'’

“Sec. 1846. (a) If the Secretary determines that any provider or
clinical laboratory certified for participation under this title no
longer substantially meets the conditions of participation specified
under this title with respect to the provision of clinical diagnostic
laboratory tests under this part, the Secretary may (for a period
not to exceed one year) impose intermediate sanctions developed
pursuant to subsection (b), in lieu of canceling immediately the cer-
tification of the provider or clinical laboratory.

“(b)1) The Secretary shall develop and implement—

‘“(A) a range of intermediate sanctions to apply to providers
or certified clinical laboratories under the conditions described
in subsection (a), and

‘(B) appropriate procedures for appealing determinations re-
lating to the imposition of such sanctions.

“(2)(A) The intermediate sanctions developed under paragraph (1)
shall include—

“(i) directed plans of correction,
“(ii) civil fines and penalties,
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“(iii) payment for the costs of onsite monitoring by an
agsncy responsible for conducting certification surveys,
an

“(iv) suspension of all or part of the payments to which a
provider or certified clinical laboratory would otherwise be
entitled under this title with respect to clinical diagnostic
laboratory tests provided on or after the date in which the
Secretary determines that intermediate sanctions should
be imposed pursuant to subsection (a).

“(B) The sanctions specified in subparagraph (A) are in addition
to sanctions otherwise available under State or Federal law.

“(3) The Secretary shall develop and implement specific proce-
dures with respect to when and how each of the intermediate sanc-
tions developed under paragraph (1) is to be applied, the amounts
of any fines, and the severity of each of these penalties. Such proce-
dures shall be designed so as to minimize the time between identifi-
cation of violations and imposition of these sanctions and shall pro-
vide for the imposition of incrementally more severe fines for re-
peated or uncorrected deficiencies.”.

(c) EFFective DATE.—The amendments made by subsections (a)
and (b) shall become effective on January 1, 1990.

SEC. 1034. INCREASE IN PART B DEDUCTIBLE.

(a) IN GENERAL.—Section 1833(b) of the Social Security Act is
amended by striking “$75" and inserting in lieu thereof “$85".

(b) ErrecTive DATE.—The amendment made by subsection (a)
shall apply with respect to calendar years after 1988.

Subpart IV—Provisons Affecting PRO’s

SEC. 4041. REFORMS OF PEER REVIEW PROGRAM.

(a) REPORT ON IMPROVEMENTS IN PROCEDURES FOR IMPOSING SANC-
TIONS.—Not later than one year after the date of enactment of this
Act, the Secretary of Health and Human Services shall report to
Congress on the improved procedures for imposing sanctions
against a practitioner or person under section 1156 of the Social Se-
curity Act established through agreement by the Health Care Fi-
nancing Administration, the American Association of Retired Per-
sons, the American Medical Association, and the Office of the In-
spector General in the Department of Health and Human Services.
The report shall set forth such improved procedures, describe the
response of physicians and providers to the procedures, assess
whether the procedures effect an appropriate balance between pro-
cedural fairness and the need for ensuring quality medical care,
comment on the alternative provider-patient notification procedure
contained in the agreement, and recommend whether such proce-
dures should apply to institutional providers of health care serv-
ices.

(b) REQUIRING REASONABLE NOTICE AND OPPORTUNITY FOR Discus-
SION PRIOR TO DENIAL OF CLAIM.—
(1) Section 1154(a}3) of the Social Security Act (42 U.S.C.
1320c-3(aX3)) is amended to read as follows:
“(3XA) Subject to subparagraph (B), whenever the organiza-
tion makes a determination that any health care services or
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items furnished or to be furnished to a patient by any practi-
tioner or provider are disapproved, the organization shall
promptly notify such patient and the agency or organization
responsible for the payment of claims under title XVIII of this
Act of such determination.

“(B) The notification under subparagraph (A) shall not occur
until the organization has—

‘(i) made a preliminary notification to such practitioner
or Provider of such determination, and
“(ii) provided such practitioner or provider an opportuni-
ty for discussion and review of the determination.
The discussion and review conducted under subparagraph (BXii)
shall not affect the rights of a practitioner or provider to a formal
reconsideration of a determination under this part (as provided
under section 1155).”.

(2) The amendment made by subsection (a) shall apply with
respect to services or items furnished or to be furnished on or
after the date of enactment of this Act.

(c) SEPARATE FUNDING LEVELS.—

(1) Section 1866(a)1XF)AXIII) of the Social Security Act (42
U.S.C. 1395cc(aX1XFXiXIII)) is amended—

(A) by striking “1986"” and inserting in lieu thereof
“1988"; and

(B) inserting “and for any direct or administrative costs
incurred as a result of review functions added with respect
to a subsequent fiscal year” after “inflation”.

(2) Section 1866(aX4XC)ii) of such Act (42 US.C.
1395cc(aX4XC)ii)) is amended to read as follows:

“(ii) shall not be less in the aggregate for a fiscal year—

“(I) in the case of hospitals, than the amount specified in
paragraph (1XF)iXIII), and

“I' in the case of facilities and agencies, than the
amounts the Secretary determines to be sufficient to cover
the costs of such organizations’ conducting the activities
described in subparagraph (A) with respect to such facili-
ties or agencies under part B of title XI.".

(3) The amendments made by this subsection shall apply
}\gglg respect to fiscal years beginning on or after October 1,

(d) CoNTRACT REQUIREMENTS.—
(1) Section 1153 of the Social Security Act (42 U.S.C. 1320c-2)

is amended by adding at the end thereof the following new
subsection:

“(h)X1) The Secretary shall publish in the Federal Register any
new policy or procedure adopted by the Secretary that affects the
performance of contract obligations under this section not less than
45 days prior to the date on which such policy or procedure is to
take effect.

‘“2) The Secretary shall publish in the Federal Register the gen-
eral criteria and standards used for evaluating the efficient and ef-
fective performance of contract obligations under this section and
shall provide opportunity for public comment with respect to such

criteria and standards.
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“(3) The Secretary shall regularly furnish each peer review orga-
nization with a contract under this section with a report that docu-
ments the performance of the organization in relation to the per-
formance of other such organizations.”.

(2) Section 1153(e) of such Act (42 U.S.C. 1320c-2(e)) is
amended—

(A) by inserting “(1)” after “(e)”;

(B) by striking “Contracting” and inserting in lieu there-
of “Except as provided in paragraph (2), contracting’’; and

(C)h by adding at the end thereof the following new para-
graph:

“(2) If a peer review organization with a contract under this sec-
tion is required to carry out a review function in addition to any
function required to be carried out at the time the Secretary en-
tered into or renewed the contract with the organization, the Secre-
tax('ly shall, prior to requiring such organization to carry out such
additional function, negotiate the necessary contractual modifica-
tions, including modifications that provide for an appropriate ad-
justment (in light of the cost of such additional function) to the
amount of reimbursement made to the organization.”.

(8) Section 1153(cX3) of such Act (42 U.S.C. 1320c-2(ck3)) is
amended by striking “two” and ‘“biennial”’ and inserting in
lieu thereof “three’” and “triennial”, respectively.

(4XA) The amendments made by paragraphs (1) and (2) shall
become effective on the date of enactment of this Act.

(B) The amendment made by paragraph (3) shall apply with
respect to contracts entered into or renewed on or after the
date of enactment of this Act.

(e) PREFERENCE IN CONTRACTING WITH IN-STATE ORGANIZATIONS.

(1) Section 1153(bX1) of such Act (42 U.S.C. 1320c-2(bX1)) is
amended by striking “1152(1XA)” and inserting in lieu thereof
“1152(1XA). If more than one such qualified organization meets
the criteria of the preceding sentence, the Secretary shall give
additional consideration to an in-State organization. For pur-
poses of this section, an in-State organization is an organiza-
tion that has its primary place of business in the State in
which review will be conducted (or, which is owned by a parent
gorpo)ration the headquarters of which is located in such

tate).”.

(2) Section 1153 of such Act, as amended by subsection (dX1),
is further amended by adding at the end thereof the following
new subsection:

“(iX1) Notwithstanding any other provision of this section, the
Secretary shall not renew a contract with any organization that is
not an in-State organization unless the Secretary has first complied
with the requirements of paragraph (2).

“(2)XA) Not later than six months before the date on which a con-
tract period ends with respect to an organization that is not an in-
State organization, the Secretary shall publish in the Federal Reg-
ister—

“(i) the date on which such period ends; and

“(ii) the period of time in which an in-State organization
may submit a proposal for the contract ending on such date.
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“(B) If one or more qualificd in-State organizations submits a
proposal within the period of time specified under subparagraph
(AXii), the Secretary shall not automatically renew the current con-
tract on a noncompetitive basis, but shall provide for competition
for tht contract in the same manner as a new contract under sub-
section (b).”.

(3XA) The amendment made by paragraph (1) shall apply
with respect to contracts entered into on or after the date of
enactment of this Act.

(B) The amendment made by paragraph (2) shall apply with
respect to contracts scheduled to be renewed on or after the
first day of the eighth month to begin after the date of enact-
ment of this Act.

() REQUIREMENTS RELATING T0 FUNCTIONS OF PEER REVIEW OR-
GANIZATIONS.—

(1) Section 1154(a) of such Act (42 U.S.C. 1320c-3(a)) is
amer}llded by adding at the end thereof the following new para-
graph:

“(15) During each year of the contract entered into under
section 1153(b), the organization shall perform not less than 20
percent of its review activities of rural hospitals under para-
graph (1) on the site where services or items are provided and
shall include, as part of such on-site review, on-site review at
each rural hospital in the organization’s area.”.

(2) Section 1154(a)4)(B) of the Social Security Act (42 U.S.C.
1320c-3(a)(4)XB)) is amended—

(A) by inserting before the period at the end of the first
sentence the following: “and whether individuals enrolled
with an eligible organization have adequate access to
health care services provided by or through such organiza-
tion (as determined, in part, by a survey of individuals en-
rolled with the organization who have not yet used the or-
ganization to receive such services). The contract of each
organization shall also provide that with respect to health
care provided by a health maintenance organization or
competitive medical plan under section 1876, the organiza-
tion shall maintain a beneficiary outreach program de-
signed to apprise individuals receiving care under such
section of the role of the peer review system, of the rights
of the individual under such system, and of the method
and purposes for contacting the organization”’; and

(B) by striking “previous sentence” and inserting in lieu
thereof “previous two sentences’.

(3) Section 1154(a)(5) of such Act (42 U.S.C. 1320c-3(a)5)) is
amended—

(A) by inserting “(A)” after “(5)"’; and

(B) by adding at the end thereof the following new sub-
paragraph:

‘“(B) The organization shall arrange for several educational
sessions to be conducted during a tyear at hospitals in the orga-
nization’s area for the purpose of providing providers, practi-
tioners, and hospital personnel with the criteria used by the
organization in making the determinations under subpara-
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graphs (A), (B), and (C) of paragraph (1) with respect to such
hospital.”.

(4) Section 1154(a)7XA) of such Act (42 U.S.C. 1320c-
3(aXT)A)) is amended—

(A) by inserting “(i)”’ after “(A)”;

(B) by striking the semicolon and inserting in lieu there-
of “; and”’; and

(C) by adding at the end thereof the following new
clause:

“(ii) in the case of psychiatric and physical rehabilitation
services, make arrangements to ensure that (to the extent
possible) initial review of such services be made by a physi-
cian who is trained in psychiatry or physical rehabilitation
(as appropriate).”.

(5) Section 1154(a)6) of such Act (42 U.S.C. 1320c-3(a)6)) is

amended by adding at the end thereof the following:
“As a component of the norms described in subparagraph (A)
or (B), the organization shall take into account the special
problems associated with delivering care in remote rural areas,
the availability of service alternatives to inpatient hospitaliza-
tion, and social factors that affect the safety and efficacy of
service delivery.”.

(6) The amendments made by this subsection shall apply
with respect to contracts entered into or renewed on or after
the date of enactment of this Act.

(g) TELECOMMUNICATIONS DEMONSTRATION ProJECTS.—The Secre-
tary of Health and Human Services shall enter into agreements
with entities submitting applications under this subsection (in such
form as the Secretary may provide) to establish demonstration
projects to examine the feasibility of requiring instruction and
oversight of rural physicians, in lieu of imposing sanctions, through
use of video communication between rural hospitals and teaching
hospitals under this title. Under such demonstration projects, the
Secretary of Health and Human Services may provide for pay-
ments to physicians consulted via video communication systems.
No funds may be expended under the demonstration projects for
the acquisition of capital items including computer hardware.

(h) ProviDER REPRESENTATION OF MEDICARE BENEFICIARIES
DuURING APPEALS OF PEER REVIEW DETERMINATIONS.—Section 1156
of such Act (42 U.S.C. 1355) is amended—

(1) by inserting “(a)” before “Any"; and

(2) by adding at the end thereof the following new subsec-
tion:

“(b) Sections 206(a), 1102, and 1871 shall not be construed as au-
thorizing the Secretary to prohibit an individual from being repre-
sented under this section by a person that furnishes or supplies the
individual, directly or indirectly, with services or items solely on
the basis that the person furnishes or supplies the individual with
such a service or item. If a person furnishes services or items to an
individual and represents the individual under this section, the
person may not impose any financial liability on such individual in
connection with such representation.”.

(i) FINANCIAL LIABILITY OF MEDICARE BENEFICIARIES IN CASE OF
DENIAL OF PAYMENT FOR SUBSTANDARD CARE.—
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(1) Section 1866(a)1)XK) of such Act (42 U.S.C. 1395cc(a)(1)XK))
is amended by striking “person” and inserting in lieu thereof
“person any amounts (including the amount of any copayment
or deductible under this title)”.

(2) Section 1842(1X1)AXiii) of such Act 42 US.C.
1395u(l)(1)(A)iii)) is amended—

(A) by inserting “(I)” after “(iii)"’;

((113) by striking “and” and inserting in lieu thereof “or”;
an
l(C) by adding at the end thereof the following new sub-
clause:

“II) a peer review organization determines under part B of
title XI that payment may not be made by reason of section
1154(a)(1)B), and”’.

(8) Section 1842(b)3)B)iiXID of such Act (42 US.C.
1395(bX3)B)ii)II)) is amended by striking “1862(a)” and insert-
ing in lieu thereof ‘“1862(a) or by reason of a determination
under section 1154(a)(1XB)”.

(4XA) The amendment made by paragraph (1) shall apply to
provider agreements as of the date of enactment of this Act.

(B) The amendments made by paragraph (2) shall apply to
items and services furnished on or after the date of enactment
of this Act.

(C)i) The amendment made by paragraph (3) shall apply to
items and services furnished on or after the date of enactment
of this Act.

(ii) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to contracts under section
1842 of the Social Security Act, and regulations, to such extent
as may be necessary to implement the amendment made by

paragraph (3).
(j) PATIENT LiaBIiLITY FOR HospiTAL CHARGES DURING APPEAL OF

DiscHARGE NOTICE.—

(1) Section 1154(e)(2) of such Act (42 U.S.C. 1320c-3(e)(2)) is
amended by adding at the end thereof the following: “If the
hospital requests such a review, it shall also notify the patient
that the review has been requested.”.

(2) Sections 1154(e)}3)XA)Xi) (42 U.S.C. 1320c-3(eX3)(AXi)) and
1154(eX3XB) (42 U.S.C. 1320c-3(e)3)(B)) of such Act are each
amended by inserting “or (2)” after “paragraph (1)".

(k) REsTRICTION ON OMB AUTHORITY TO APPORTION PEER REVIEW
FunpinG.—Notwithstanding any other provision of law, the
amounts payable from the Trust Funds under-parts A and B of
title XVIII of the Social Security Act for carrying out the provi-
sions of part B of title XI of such Act shall not be subject to the
apportionment authority of the Office of Management and Budget
(as described in subchapter II of chapter 15, title 31, United States

Code).
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Subpart V—Provisions Affecting Medicaid

SEC. 4051. NURSING HOME QUALITY.

(a) REVISION OF REQUIREMENTS FOR SKILLED NURSING FAcCILI-
TIES.—
(1) Subsection (j) of section 1861 of the Social Security Act (42
U.S.C. 1395x) is amended to read as follows:

“SKILLED NURSING FAcILITY

“(j) The term ‘skilled nursing facility’ means (except for purposes
of subsection (a)(2)) an institution (or a distinct part of an institu-
tion) that has in effect a transfer agreement (meeting the require-
ments of subsection (1)) with one or more hospitals having agree-
ments in effect under section 1866 and that meets the following re-
quirements:

‘(1) SErvICES.—The institution is primarily engaged in pro-
viding to inpatients (A) skilled nursing care and related serv-
ices for patients who require medical or nursing care, or (B) re-
habilitation services for the rehabilitation of injured, disabled,
or sick persons, and is not primarily for the care and treat-
ment of mental diseases.

‘“(2) DEVELOPMENT OF POLICIES.—The institution has policies,
which are developed with the advice of (and with provision for
review of such policies from time to time by) a group of profes-
sional personnel, including one or more physicians and one or
more registered professional nurses, to govern the skilled nurs-
ing care and related medical or other services it provides.

“(3) RESPONSIBILITY FOR EXECUTION OF POLICIES.—The institu-
tion has a physician, a registered professional nurse, or a medi-
cal staff responsible for the execution of the policies developed
as provided in paragraph (2).

“(4) PuaysICIAN SUPERVISION.—The institution—

“(A) requires that the health care of every resident be
provided under the supervision of a physician, and

‘“(B) provides for having a physician available to furnish
necessary medical care in case of emergency.

“(5) CLINICAL RECORDS; ASSESSMENTS.—

“(A) The institution maintains clinical records (on a dis-
cipline-specific or interdisciplinary basis) on all residents.

“(B) The institution provides for—

“(i) accurate assessments of each patient in accord-
ance with the requirements of subparagraph (C), and

“(ii) the results of such assessments to be recorded
in the clinical records of the resident and to be used in
formulating, reviewing, and revising the plan of care
developed under paragraph (8).

“(CXiXI) A preliminary assessment shall be performed
with respect to each resident within 48 hours of his or her
admission to the institution. Such assessment shall be co-
ordinated with any State-required preadmission screening
to the maximum extent practicable in order to avoid dupli-
cative testing and effort.
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“TII' A comprehensive assessment shall be performed
with respect to each resident within 21 days of his or her
admission to the institution, at least annually thereafter,
and whenever there is a significant change in the resi-
dent’s mental or physical condition.

“(ii) An assessment required by this paragraph—

“(I) shall include (but not be limited to) the identifi-
cation of medical problems and the assessment of
physical, mental, and psychosocial functioning,

“(ID shall be coordinated by a registered profession-
al nurse and carried out in consultation with appropri-
ate health care providers (such as licensed practical
nurses, nursing aides, activities professionals, social
workers, pharmacists, nutritionists, mental health pro-
fessionals, and rehabilitation therapists),

“(III) shall utilize a minimum data set of core ele-
ments and common definitions and guidelines for utili-
zation specified by the Secretary (in accordance with
guidelines established by the Secretary), and

“(IV) shall be available for review and comment by
the resident in accordance with the resident’s right to
participate in developing his or her plan of care under
paragraph (8)(A)3i).

‘(D) The institution must not admit, on or after January
1, 1989, any new resident who—

“(i) is mentally ill (as defined in section 1902(0X7))
unless the State mental health authority, based on an
independent physical and mental evaluation, has de-
termined prior to admission that, because of the physi-
cal and mental condition of the individual, the individ-
ual requires the level of services provided by such in-
stitution, and, if the individual requires such level of
services, whether the individual requires active treat-
ment for mental illness, or

“(ii) is mentally retarded (as defined in section
1902(0X7)) unless the State mental retardation or de-
velopmental disability authority has determined prior
to admission that, because of the physical and mental
condition of the individual, the individual requires the
level of services provided by such institution, and, if
the individual requires such level of services, whether
the individual requires active treatment for mental re-
tardation.

The institution must make a copy of any such determina-
tion part of the resident’s clinical records.
‘“(6) REQUIRED NURSING CARE AND SOCIAL SERVICES.—

“(A) Except as provided in subparagraph (C), the institu-
tion provides 24-hour licensed nursing service that is suffi-
cient to meet nursing needs in accordance with the policies
developed as provided in paragraph (2), and has at least
one registered professional nurse employed full time.

“(B) Except as provided in subparagraph (C), in the case
of an institution with more than 120 beds, the institution
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has at least one social worker (with at least a bachelor’s
degree in social work) employed full time.

(C) A State may waive a requirement of subparagraph
(A) or (B) with respect to an institution if—

“(i) the institution demonstrates to the satisfaction
of the State that the institution has been unable, de-
spite diligent efforts (including offering wages at the
community prevailing rate), to recruit appropriate per-
sonnel, and ’

“(ii) the State determines that a waiver of the re-
guirement will not endanger the health or safet; of in-

ividuals staying in the institution.
A waiver under this subparagraph shall be subject to
annual renewal and to the review of the Secretary (as de-
scribed in section 1902(a)(33)(B)) and shall be accepted by
the Secretary for purposes of this title to the same extent
as is the State’s certification of the institution.

“(7) Druas AND BiloLOGICALS.—The institution establishes ap- -
propriate methods and procedures for the dispensing and ad-
ministering of drugs and biologicals.

‘“(8) SCOPE OF SERVICES UNDER PLAN OF CARE.—The institution
provides services to maintain or improve each resident’s
mental and psychosocial well-being, as well as physical well-
being, in accordance with a written plan of care which—

“(A) is developed—

“(1) to the extent practicable, in consultation with
the resident (or his or her legal representative), and

*(ii) by a multidisciplinary team coordinated by a
registered professional nurse,

“(B) is periodically reviewed and revised after each as-
sessment under paragraph (5)B), and

“(C) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met.

“(9) NONDISCRIMINATION.—

‘“(A) The institution establishes and maintains identical
policies and practices regarding transfers, discharges, and
the provision of those services required under this title or
the State plan under title XIX for all individuals regard-
less of source of payment.

‘“(B)i) The institution does not require individuals apply-
ing to reside or residing in the institution to waive their
rights to benefits under this title or title XIX.

“(ii) The institution prominently displays in the institu-
tion and provides to individuals applying to reside or resid-
ing in the institution written information regarding how
to apply for and use benefits under this title or title XIX
and how to receive refunds for previous payments covered
by such benefits.

‘“(C)i) Subject to clauses (ii) and (iii), the institution does
not require any oral or written assurance from any person
with respect to an individual who is staying in (or applying
for admission to) the institution that such person will be
financiallfv responsible for any charges with respect to the
individual.
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“(i1) An institution may require a person who is author-
ized by law to disburse the income of such an individual to
enter into an agreement to pay, solely from the income of
the individual, for items and services furnished to the indi-
vidual for which payment may not be made under this
title or under a State plan approved under title XIX.

“(iii) Where an institution furnishes, at the request of an
individual, items or services for which payment may not
be made (in whole or in part) under this title or under a
State plan approved under title XIX, such institution may
require payment by the individual (or by another on
behalf of the individual) in an amount equal to the amount
for which payment may not be made under such title or
plan if, before accepting an item or service, the individual
is informed of the amount for which payment will not be
made for such item or service. The eligibility of an individ-
ual for benefits under this title or medical assistance
under title XIX shall not be affected by any payment
made by such individual (or other person on behalf of the
individual) under the preceding sentence, and the failure
to make any such payment shall not constitute grounds for
transfer or discharge from the institution.

“(D) The institution does not require (as a condition .of
admission or continued stay in the facility) any nonrefund-
able deposit, gift, contribution, or prepayment to be made
by or on behalf of an individual.

“(10) ResipENT's RIGHTS.—The institution protects and pro-
motes the rights of individuals residing in the institution, in-
cluding each of the following rights:

[ T

- [

ey,

“(A) The right to be informed orally and in writing at
the time of admission to the institution of the resident’s
legal rights during the stay at the facility and to have
these rights described in a written statement, which is
made available to the resident upon reasonable request
and which is updated upon changes in such rights.

‘“(B) The right to be informed in writing before or at the
time of admission and periodically during his or her stay,
of services available in the facility and of related charges
for such services, including any charges for services not
covered under this title or under a State plan approved
under title XIX, or not covered by the facility’s basic per
diem rate.

“(C) In the case of an individual who is unable (as deter-
mined by State law) to exercise his or her rights, the
rights (as specified in regulation by the Secretary) that
may be exercised by another person on behalf of the resi-
dent (as permitted under State law).

‘(D) The right to prompt efforts by the institution to re-
solve grievances the individual may have, including those
with respect to the behavior of other residents.

“(E) The right to file complaints, voice grievances, and
recommend changes in policies and service to the staff of
the facility and to outside representatives of his or her
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choice, free from restraint, interference, coercion, discrimi-
nation, or reprisal.

“(F) The right (with those of family members) to orga-
nize, maintain, and participate in resident advisory and
family councils, including the right to assistance from a
designated staff member, space, and privacy for meetings.

“(G) The right to participate freely in social, religious,
and community activities that do not interfere with the
rights of others residing in the facility.

“(H) The right to associate and communicate privately
with persons of his or her choice.

“(I) The right to examine, upon reasonable request, the
results of the most recent certification survey conducted
by the Secretary or a State or local agency with respect to
the institution and any plan of correction in effect with re-
spect to the institution.

‘“(J) Any other right established by the Secretary.

“(11) TRANSFER AND DISCHARGE RIGHTS.—

“(A) An individual is transferred or discharged only for
medical reasons, or for his welfare or that of other pa-
tients, or for nonpayment of his stay (except as prohibited
by titles XVIII or XIX of the Social Security Act), and is
given reasonable advance notice to ensure orderly transfer
or discharge.

“(B) The institution documents in a resident’s records
the circumstances of a discharge or transfer.

“C) The institution notifies a resident, as evidenced by a
signed acknowledgment, at least 30 days in advance of the
resident’s transfer or discharge except where—

“(i) the resident’s health improves sufficiently to
allow a more immediate transfer or discharge;

“(ii) a more immediate transfer or discharge is ne-
cessitated by the resident’s urgent medical needs,

as explicitly recorded by the attending physician in the
resident’s record.

“(D) Before effecting a transfer of a resident, the institu-
tion provides the resident with—

“(i) a notice of the resident’s right to appeal the
tra(;lsfer to the State survey and certification agency,
an

“(ii) the name, mailing address, and telephone
number of the State long-term care ombudsman.

‘“(E) The institution provides sufficient preparation and
orientation to residents to provide for safe and orderly
transfer or discharge from the institution.

“(F) The institution provides—

“(i) written information to each individual entitled
to benefits under a State plan approved under title
XIX concerning the provisions of the State plan re-
garding bed holds before discharging the resident for
hospitalization or therapeutic leave, and

“(ii) at the time of discharge of a resident to a hospi-
tal or for therapeutic leave, written notice to the resi-
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d;ent of the duration of any bed hold under the State
plan.

“(G) The Secretary shall establish requirements pertain-
ing to inter- and intra-institution transfers and discharges,
including patient rights of notice and appeal.

“(12) ACCESS AND VISITATION RIGHTS.—The institution—

‘“(A) permits immediate access to any resident by any of-
ficially designated representative of the Secretary, the
State (including representatives of the State office of long-
term care ombudsman), the resident’s individual physician,
relatives who are visiting with the consent of the individ-
ual, and other individuals designated in writing by the
resident,

‘“(B) permits reasonable access during regular business
hours by any entity or individual that provides health,
social, or legal services to a resident, and

“(C) permits representatives of the State office of long-
term care ombudsman, with the permission of the resident
(or his or her legal representative) and consistent with
State law, to examine a resident’s medical, nursing, and
social records.

“(18) QuaLITy oF LIFE.—The institution cares for its residents
in such a manner and in such an environment as will promote
(rinaintenance or enhancement of the quality of life of each resi-

ent.
“(14) QuALITY OF CARE.—(A) The institution meets the needs
of each resident for necessary medical, nursing, restorative,
and psychosocial services that permit the resident to attain
and maintain the highest feasible level of functioning in the
beast restrictive environment possible in light of his or her con-
ition.

‘“(B) The Secretary shall establish standards for assessing the

quality of care provided by institutions in at least the following

areas:

“(i) vision and hearing,

“(ii) activities of daily living,

“(iii) use of physical restraints,

“(iv) accidents,

“(v) nutrition and fluid intake,

“(vi) cognitive, behavioral, and social functioning,

“(vii) use of urinary catheters,

‘“(viii) prevention and care of pressure ulcers, and

“(ix) use of drugs.

“(15) QUALITY ASSESSMENT AND ASSURANCE.—The institution
maintains a quality assessment and assurance program that
meets the following requirements:

“(A) A committee, consisting of the director of nursing
services, a physician designated by the institution, and at
least three other members of the staff, meets at least quar-
terly to identify issues with respect to which quality as-
sessment and assurance activities are necessary.

‘“(B) One member of the committee describeg in subpara-
graph (A) is assigned primary responsibility for ongoing co-
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ordination and oversight of quality assessment and assur-
ance activities.

“(C) The committee seeks comments and suggestions
from residents and staff with respect to quality assessment.
and assurance issues (and maintains a permanent record

of the comments and su%gestions received).
‘(D) Issues addressed by the committee at least annually

shall include—
“(i) prevention measures and the occurrence of in-

fectious diseases,
“(ii) the promotion of behavioral, cognitive, and
social functioninfg, ’
“(iii) qualitiy of life,’
“(iv) use of medications (including a review of each
resident’s drug regimen), '
‘“(v) use of chemical and physical restraints,
“(vi) appropriateness, adequacy, and implementation
of nursing plans,
‘“(vii) frequency and seriousness of accident reports
(and measures for preventing accidents), and
“(viii) frequency and resolution of residents’ griev-
ances and complaints (and mechanisms for monitoring
the satisfaction of residents with the quality of care).
“(E) The committee develops and implements appropri-
ate plans of action to correct identified quality deficiencies.
“(F) The committee—
“(i) documents—
“(I) the time expended by it in quality assess-
ment and assurance activities, and
“(II) the issues that it has addressed, and
“(ii) makes such documentation available, upon re-
quest, to Secretary and to the appropriate agency re-
sponsible for conducting certification surveys with re-
spect to the institution.
“(G)Xi) Except as provided in clause (ii), the confidential-

ity of committee records is maintained.

“(ii) Committee records shall be made available in ac-
cordance with subparagraph (F)ii) and as required by any
other provision of law or by court order.

‘‘H) In determining whether an institution complies
with the requirements of this paragraph, the Secretary
and the appropriate State agency responsible for conduct-
ing certification surveys with respect to the institution
shall take into account the degree to which the committee
identified and acted upon any deficiencies found with re-

spect to the institution.

“(16) REQUIRED TRAINING OF NURSE AIDES.—

‘“(A)i) The institution—

‘“(I) provides (by itself or through others) training
under a program that is recognized and approved by
the State under clause (ii) for individuals that are
hired or utilized by the institution as nurse aides, and

“I1) does not employ or utilize any individual as a
nurse aide for more than 6 months unless the individ-

79-845 - 87 - 3
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ual has successfully completed a training and compe-
tency evaluation program that is recognized and ap-
proved by the State under clause (ii).
“(i1) Not later than January 1, 1990, each State, as a con-
dition of approval of its State plan under title XIX, shall—
‘“(I) specify those training programs that the State
recognizes and approves (in consultation with provid-
ers, consumers, nurse aides, health care professionals,
and other interested groups) for purposes of subpara-
graph (A) and that meet the minimum requirements
established under clause (iiiXI), and
“(IDD maintain a registry of all individuals who have
successfully completed such a program and records of
all test results with respect to the program. )
“(iii) Not later than one year after the date of the enact-
ment of this paragraph, the Secretary shall establish—
“(I) minimum standards for the training and compe-
tency evaluation programs described in clause (i), and
“II) minimum standards for the mechanism by
which a State recognizes and approves such programs.
“(iv) The standards referred to in clause (iiiXI) shall
specify the minimum amount of time required for initial
and ongoing training (not less than 75 hours in the case of
initial training), the areas to be included in a training and
testing program (including, at a minimum, basic nursing
skills, personal care skills, cognitive, behavioral, and social
care, basic restorative services, and residents’ rights), and
the minimum qualifications for instructors in the program.
“(v) The standards referred to in clause (iiiXII) shall
specify the frequency with which training and competency
evaluation programs shall be reviewed by a State and the
methodology (which shall include performance-based eval-
uations as well as analysis of written submissions) by
which a State shall make determinations with respect to
whether a program meets the minimum standards estab-
lished pursuant to clause (iiiXI).
“(viXI) The requirement of clause (iXI) shall apply with
respect to individuals hired on or after January 1, 1990.
‘“II) No individual who is hired before the date specified
in subclause (I) may be employed by an institution as a
nurse aide on or after the date that is three years after the
date of the enactment of this paragraph unless the individ-
ual has successfully completed a competency evaluation
program that is recognized and approved by the State
under clause (ii). In the case of any such individual, the in-
stitution shall allow the individual at least three opportu-
nities to complete such a program successfully and shall
make a good faith effort to provide the individual with the
preparation necessary to complete such a program
successfully.
“(B) The institution does not permit any nurse aide to
provide unsupervised patient care of a type for which the
aide has not demonstrated his or her competency.
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“(C).The institution requires any nurse aide who has
ceased providing direct patient care for more than 24
months to complete an appropriate training and competen-
cy evaluation program before again providing such care.

“(D) The institution has an ongoing program of training
and performance review for nurse aides, including training
for individuals providing special care to residents such as
those with cognitive impairments.

“(E) The institution provides each new nurse aide an ori-
entation to the facility and to the residents for whom the
aide provides care (in addition to the general initial train-
ing and competency testing program).

‘(") The institution assures that all aides are able to
(xiead, speak, and write sufficiently to perform assigned

uties.

“(17) ApMINISTRATION.—(A) The institution is administered
in a manner that enables it to use its resources effectively and
efficiently to maintain and improve the residents’ physical,
mental, and psychosocial well-being.

‘“(B) The Secretary shall establish criteria for assessing an
institution’s compliance with the requirement of ths para-
graph with respect to— "@,

“(i) its governing body,

“(ii) its management (including nursing services),

“(iii) resident and consumer participation,

“(iv) medical direction and physicians’ services (includ-
ing) the use of physicians’ assistants and nurse practition-
ers),

_ “(v) laboratory, radiological, and pharmaceutical serv-
ices,
“(vi) resident care (including medical records),

“(vii) agreements regarding transfers of residents to and
from hospitals, and

“(viii) levels of professional staffing.

“(18) LEVEL OF STAFFING.—

“(A) The staffing of the institution is at a level to meet
the needs of its residents.

“(B) The compliance of an institution with the require-
ment of subparagraph (A) shall be determined pursuant to
the certification and survey process established under sec-
tion 1864(d) and not pursuant to any reports required to be
filed by the institution on a quarterly or other periodic
basis. No institution may be required by the Secretary or a
State, under this title or title XIX, to submit a quarterly
staffing report on or after the date of the enactment of

this paragraph.
“(19) UTILIZATION REVIEW; PLAN AND BUDGET.—The institu-

tion has in effect—
“(A) a utilization review plan that meets the require-

ments of subsection (k), and
“(B) an overall plan and budget that meets the require-

ments of subsection (z).
‘(20) INDEPENDENT EVALUATION.—The institution cooperates

in an effective program that provides for regular independent
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medical evaluation and audit of the residents of the institution
to the extent required by the programs in which the institution

) participates (including medical evaluation of each resident’s
need for skilled nursing facility services).

‘“(21) PROTECTION OF RESIDENT FUNDS.—The institution’ estab-
lishes and maintains a system for protecting the personal
funds of residents that meets the following requirements—

“(A) STATEMENT OF RESIDENT'S RIGHTS.—The institution
furnishes each resident, upon admission to the institution,
with a written statement that—

“(i) describes all services furnished by the institu-
tion that can be charged to the resident’s personal
funds and the extent to which any such service is in-
cluded in the institution’s basic rate;

“(ii) states there is no obligation for the resident to
deposit personal funds with the institution and de-
scribes the resident’s right to select how such funds
are handled; and

“(iii) describes the institution’s obligation, once it ac-
cepts the written authorization of the resident, to
hold, safeguard, and account for the resident’s person-
al funds in accordance with subparagraph (B).

‘“(B) MANAGEMENT OF PERSONAL FUNDS.—Upon the insti-
tution’s acceptance of the written authorization of the resi-
dent (as described in subparagraph (A)(iii)—

‘“(i) the institution deposits any amount of personal
funds in excess of $50 in an interest bearing account
(or accounts) that is separate from any of the institu-
tion’s operating accounts and credits all interest
earned on such separate account to such account;

“(ii) with respect to any amount of personal funds
not included in the account under clause (i), the insti-
tution maintains such funds in a non-interest bearing
account or petty cash fund; and

“(iii) the institution assures a full and complete ac-
counting of the personal funds so as to ensure that
there is no commingling of such funds with the funds
of the institution or with the funds of any individual
other than another resident.

“C) WRITTEN RECORD.—The institution maintains a writ-
ten record of all financial transactions involving the per-
sonal funds of a resident who entrusts personal funds with
the institution and affords the resident (or a legal repre-
sentative of the resident) reasonable access to such record.

“(D) Surery BoND.—The institution purchases a surety
bond to guarantee the security of all personal funds of
residents entrusted to the institution.

‘(E) ELIGIBILITY NOTIFICATION.—The institution notifies
the resident (or a legal representative of the resident) and
the State agency under title XIX when the personal funds
of the resident entrusted to the institution reach an
amount that threatens the resident’s eligibility for benefits
under title XVI or medical assistance under title XIX.
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‘“(F) LIMITATION ON CHARGES TO PERSONAL FUNDS.—The
institution does not charge to the personal funds of a resi-
dent the costs of any item or service for which payment is
made under this title or title XIX (as the case may be).

“(22) LICENSING AND LIFE SAFETY CODE.—

“(A) The institution is licensed under applicable State
and local law.

“(B) The institution meets such provisions of such edi-
tion (as specified by the Secretary in regulation) of the Life
Safety Code of the National Fire Protection Association as
are applicable to nursing homes; except that—

‘(i) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon an institution, but only if such waiver
will not adversely affect the health and safety of resi-
dents, and

‘“(ii) the provisions of such Code shall not apply in
any State if the Secretary finds that in such Sbt'ate
there is in effect a fire and safety code, imposed by
State law, which adequately protects residents in nurs-
ing facilities.

“(23) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL LAWS AND
PROFESSIONAL STANDARDS.—The institution operates and pro-
vides services in compliance with all applicable Federal, State,
and local laws and regulations (including the requirements of
section 1124) and with all accepted professional standards and
principles.

“(24) ActiviTiES PROGRAM.—The institution provides for an
activities program, directed by a qualified professional, to en-
courage self care, resumption of normal activities, and mainte-
nance of an optimal level of psychosocial functioning in a
(rinanner appropriate to the needs and interests of each resi-

ent.

“(25) MisceLLANEOUS.—The institution meets such other con-
ditions relating to the health and safety of residents or relat-
ing to the physical facilities thereof as the Secretary may find
necessary.

For purposes of subsection (a)(2), such term includes any institution
that meets the requirements of paragraph (1). Notwithstanding any
other provision of law, all information concerning nursing facilities
required by this section to be filed with the Secretary or a State
agency shall be made available to Federal or State employees for
purposes consistent with the effective administration of programs
established under this title. Nothing in this subsection shall be con-
strued to require an institution that does not participate in the pro-
gram under title XIX to accept payment under such title or to
accept for treatment any individual for whom payment may be
made under such title.”.

(2) The first sentence of section 1905(c) of such Act (42 U.S.C.
1396d(c)) is amended by striking “and (4)” and all that follows
through “funds.” and inserting in lieu thereof ‘“(4) meets the
requirements of section 1861(j)21) with resgect to protection of
patients’ personal funds, and (5) except with respect to services
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described in subsection (d), meets the requirements of para-
graphs (5), (6), (9) through (18), and (24) of section 1861(j).”.

d(3) Section 1902(a) of such Act (42 U.S.C. 1396a(a)) is amend-
e —

(A) in paragraph (13)A), by inserting “which, in the case
of skilled nursing facilities and intermediate care facilities,
are ad’]usted in accordance with subsection (q),” after
“‘State’’ the second place it appears; and

(B) by adding at the end thereof the following new sub-
section:

“(q)X1) Effective for fiscal years beginning on or after October 1,
1989, the plan of a State shall not be considered to have met the
requirement of subsection (a)(13) unless the State has, as of April 1
before the fiscal year concerned, submitted to the Secretary an
amendment to the plan to provide for an appropriate adjustment
in the payment rates for skilled nursing facilities and intermediate
care facilities to reflect the costs of complying with any require-
ment under section 1861(j) (as made applicable to this title by sec-
tion 1905(1)) that takes effect during the fiscal year concerned
which was not in effect on October 1, 1987, in Federal or State law
or regulation.

‘“(2) The Secretary shall, not later than September 30 before the
fiscal year concerned, review each plan amendment submitted
under paragraph (1) for compliance with the requirement of subsec-
tion (a)(13). If the Secretary disapproves such an amendment, the
State shall immediately submit a revised amendment which meets
such requirement.

“(3) The absence of approval of suck a plan amendment does not
relieve the State or any such facility of any obligation or require-
ment under this title.”.

(4) Not later than January 1, 1990, the Secrctary shall—

(A) specify a minimum data set for use by an institution
in conducting the assessments required by section
1861()(5)(B) of the Social Security Act, end

(B) establish guidelines for utilization of the data set

d(5) Section 1902(a) of such Act (42 U.S.C. 1396a(a)) is amend-
e —

(1) by striking “and” at the end of paragraph (47),

(2) by striking the period at the end of paragraph (48) and
inserting in lieu thereof *; and”, and

(3) by adding at the end thereof the following new para-
graphs:

“(49) provide that, with respect to an individual who is fur-
nished skilled nursing facility services or intermediate care fa-
cility services under the plan, payment will be made under the
plan for at least 3 bed hold days; and

“(50) provide that the State will meet the requirements of
section 1902(r) with respect to screening, review, and disposi-
tion of mentally ill and mentally retarded residents of skilled
nursing facilities and intermediate care facilities (other than
intermediate care facilities for the mentally retarded).”.

(6) Section 1902 of such Act, as amended by paragraph (3XB),
is further amended by addmg at the end thereof the following:
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“(r) StaTE REQUIREMENTS FOR PREADMISSION SCREENING AND
RESIDENT REVIEW.—

“(1) PREADMISSION SCREENING.—Each State, as a condition of
approval of its plan under this title, etfective January 1, 1989,
must have in effect a preadmission screening program, for
making determinations (using any criteria developed under
paragraph (8)) described in section 1861(jX5)XD) for mentally ill
and mentally retarded individuals (as defined in paragraph (7))
who are being considered for admission to nursing facilities on
or after January 1, 1989.

‘“2) STATE REQUIREMENT FOR ANNUAL RESIDENT REVIEW.—

" ‘YA) FOR MENTALLY ILL RESIDENTS.—As a condition of ap-
proval of a State plan under this-title, as of April 1, 1990,
in the case of each resident of a nursing facility who is
inentally ill, the State mental health authority must based
on an independent physical and mental evaluation, deter-
mine (using anK criteria developed under paragraph (8))—
“(i) whether or not the resident, because of the resi-
dent’s physical or mental condition (or the lack of ap-
propriate alternative placement), requires the level of
services provided by a nursing facility or requires the
level of services provided in another setting, including
an inpatient psychiatric hospital for individuals under
age 21 (as described in section 1905(h)) or of an institu-
tion for mental diseases providing medical assistance
to individuals 65 years of age or older or a program
under an approveg home ang community-based waiver
under section 1915(c); and
“(ii) whether or not the resident requires active
treatment for mental illness.

“(B) FOR MENTALLY RETARDED RESIDENTS.—As a condition
of approval of a State plan under this title, as of April 1,
1990, in the case of each resident of a nursing facility who
is mentally retarded, the State mental retardation or de-
velopmental disability authority must review and deter-
mine (using any criteria developed under paragraph (8))—

“(i) whetﬁer or not the resident, because of the resi-
dent’s physical or mental condition (or the lack of ap-
propriate alternative placement), requires the level of
services provided by a nursing facility or requires the
level of services of an intermediate care facility de-
scribed under section 1905(d) or a program under an
approved home and community-based waiver under
section 1915(c); and

“(ii) whether or not the resident requires active
treatment for mental retardation.

“(C) FREQUENCY OF REVIFWS.—
“(i) ANNuAL.—Except as provided in clauses (ii) and

(iii), the reviews and determinations under subpara-
graphs (A) and (B) must be conducted with respect to
each mentally ill or mentally retarded resident not
less often than annually.

“(ii) PREADMISSION REVIEW CASES.—In the case of a
resident subject to a preadmission review under sec-



66

tion 1861(j)5)XD), the review and determination under
subparagraph (A) or (B) need not be done until the
resident has resided in the nursing facility for 1 year.

“(iii) INITIAL REVIEW.—The reviews and determina-
tions under subparagraphs (A) and (B) must first be
conducted (for each resident not subject to preadmis-
sion review under section 1861()5)XD)), by not later
than April 1, 1990.

“3) RESPONSE TO PREADMISSION SCREENING AND RESIDENT
REVIEW.—As a condition of approval of a State plan, as of April
1, 1990, the State must meet the following requirements:

“(A) LONG-TERM RESIDENTS NOT REQUIRING NURSING FA-
CILITY SERVICES, BUT REQUIRING ACTIVE TREATMENT.—In the
case of a resident who is determined, under paragraph (2),
not to require the level of services provided by a nursing
facility, but to require active treatment for mental illness
or mental retardation, and who has continuously resided

B in a nursing facility for at least 30 months before the date

of the determination, the State must, in consultation with
the resident’s family or legal representative and care-
givers—

“(i) inform the resident of the institutional and non-

institutional alternatives covered under the State plan

for the resident,

“(ii) offer the resident the choice of remaining in the
facility or of receiving covered services in an alterna-
tive appropriate institutional or noninstitutional set-
ting,

“(iii) clarify the effect on eligibility for services
under the State plan if the resident chooses to leave
the facility (including its effect on readmission to the
facility), and

“(iv) regardless of the resident’s choice, provide for
(or arrange for the provision of) such active treatment
for the mental illness or mental retardation.

A State shall not be denied payment under this title for

nursing facility services for a resident described in this

subparagraph because the resident does not require the
level of services provided by such a facility, if the resident
chooses to remain in such a facility.

“(B) OTHER RESIDENTS NOT REQUIRING NURSING FACILITY
SERVICES, BUT REQUIRING ACTIVE TREATMENT.—In the case
of a resident who is determined, under paragraph (2), not
to require the level of services provided by a nursing facili-
ty, but to require active treatment for mental illness or
mental retardation, and who has not continuously resided
in a nursing facility for at least 30 months before the date
of the determination, the State must, in consultation with
the resident’s family or legal representative and care-
givers—
“(i) arrange for the safe and orderly discharge of the
resident from the facility, ‘

“(ii) prepare and orient the resident for such dis-

charge, and

g I
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“(iii) provide for (or arrange for the provision of)
such active treatment for the mental illness or mental
retardation in an appropriate facility or program.

“(C) RESIDENTS NOT REQUIRING NURSING FACILITY SERV-
ICES AND NOT REQUIRING ACTIVE TREATMENT.—In the case
of a resident who is determined, under paragraph (2), not
to require the level of services provided by a nursing facili-
ty and not to require active treatment for mental illness or
mental retardation, the State must—

‘(i) arrange for the safe and orderly discharge of the
resident from the facility, and

“(ii) prepare and orient the resident for such dis-
charge.

‘(D) DENIAL OF PAYMENT WHERE FAILURE TO CONDUCT
PREADMISSION SCREENING.—No payment may be made
under section 1903(a) with respect to nursing facility serv-
ices furnished to an individual for whom a determination
is required under paragraph (2) or section 1861(j}5)D) but
for whom the determination is not made.

“(5) PERMITTING ALTERNATIVE DISPOSITION PLANS.—With re-
spect to residents of a nursing facility who are mentally re-
tarded or mentally ill and who are determined under para-
graph (2) not to require the level of services of such a facility,
but who require active treatment for mental illness or mental
retardation, a State and the nursing facility shall be consid-
ered to be in compliance with the requirement of this para-
graph if, before October 1, 1988, the State and the Secretary
have entered into an "agreement relating to the disposition of
such residents of the facility and the State is in compliance
with such agreement. Such an agreement may provide for the
disposition of the residents after the date specified in para-
graph (3).

“(6) AppeaLs PROCEDURES.—Each State, as a condition of ap-
proval of its plan under this title, effective January 1, 1989,
must have in effect an appeals process for individuals adverse-
ly affected by determinations under paragraph (1) or (2).

“(7) DEFINITIONS.—In this subsection and section 1861(G)5)(D):

“(A) Subject to the last sentence of this paragraph, an
individual is considered to be ‘mentally ill’ if the individ-
ual has a primary or secondary diagnosis of mental disor-
der (as defined in the Diagnostic and Statistical Manual of
Mental Disorders, 3rd edition).

“(B) An individual is considered to be ‘mentally retard-
ed’ if the individual requires services of the type provided
by an institution described in section 1905(d).

“(C) The term ‘active treatment’ has the meaning given
such term by the Secretary in regulations.

‘(D) The term ‘nursing facility’ means a skilled nursing
facility or intermediate care facility (other than an inter-
mediate care facility for the mentally retarded).

For purposes of subparagraph (A), the term ‘mentally ill’ does
not include any organic disease of the brain or dementia (in-
cluding Alzheimer’s disease and related disorders).
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“(8) FEDERAL MINIMUM CRITERIA FOR PREADMISSION SCREEN-
ING AND REsIDENT REVIEW.—The Secretary shall develop, by
not later than October 1, 1988, separate minimum criteria for
States to use in making determinations under paragraph (2)
and under section 1861()5)D) with respect to individuals who
are mentally ill or mentally retarded, and in permitting indi-
viduals adversely affected to appeal such determinations, and
shall notify the States of such criteria.”.

(TXA) Except as provided by subparagraphs (B) and (C), the
amendments made by this subsection shall apply with respect
to services furnished on or after January 1, 1988.

(B) Section 1861(j)(6) of the Social Security Act, as made ap-
plicable to intermediate care facilities by the amendment made
by paragraph (2) of this section, shall apply—

(i) in the case of facilities with more than 120 beds, to
services furnished on or after October 1, 1988,

(ii) in the case of facilities with more than 60 beds but
not more than 120 beds, to services furnished on or after
October 1, 1990, and

(iii) in the case of facilities with 60 beds or less, to serv-
ices furnished on or after October 1, 1992.

(O) In the case of a State plan for medical assistance under
title XIX of the Social Security Act which the Secretary of
Health and Human Services determines requires State legisla-
tion (other than legislation appropriating funds) in order for
the plan to meet the additional requirement imposed by the
amendment made by subsection (e), the State plan shall not be
regarded as failing to comply with the requirements of such
title solely on the basis of its failure to meet this additional re-
quirement before the first day of the first calendar quarter be-
ginning after the close of the first regular session of the State
}:gislature that begins after the date of the enactment of this

ct.

(b) ESTABLISHMENT OF GRANT PROGRAM.—

(1) The Secretary of Health and Human Services (in this sec-
tion referred to as the ‘‘Secretary”) shall establish a program
of grants to skilled nursing facilities certified as providers
under title XVIII of the Social Security Act. The purpose of the
program shall be to promote the development by such facilities
of projects that enhance the quality of care or the quality of
life of residents of such facilities.

(2) Any skilled nursing facility that desires to receive a grant
under this subsection to implement a project of the type de-
scribed in paragraph (1) may submit an application to the Sec-
retary, at such time and in such form and manner as the Sec-
retary may prescribe.

(3) In determining which skilled nursing facilities making
application under paragraph (2) will receive grants under this
section, the Secretary shall take into account—

(A) the likelihood that the proposed project will achieve
its stated objectives,

(B) the likelihood that the proposed project will serve as
a model for similar projects in other facilities,
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(C) the degree to which the funds provided by a grant
will be matched by funds from non-Federal sources, and

(D) the support for the project by the ombudsman, the
area agency on aging, nursing home residents and their
families, nursing home staff, institutions of higher learn-
ing, and other providers of long-term care.

(4) A grant to a skilled nursing facility under this subsection
mag not exceed $25,000 a year.

(6)XA) A skilled nursing facility receiving a grant under this
subsection shall furnish the Secretary with such information
as the Secretary may require to evaluate the project with re-
spect to which the grant is made and to ensure that the grant
is expended for the purposes for which it was made.

(B) The Secretary shall submit a report on the program to
the Congress not later than 180 days after all projects receiv-
ing a grant under the program are completed.

(6) For purposes of carrying out the program of grants under
this section, there are authorized to be appropriated from the
Federal Hospital Insurance Trust Fund $2,000,000 for each of
the fiscal years 1988, 1989, and 1990.

(¢c) CHANGES IN CERTIFICATION PROGRAM AND PROCESS.—

d(1) Section 1864(a) of such Act (42 U.S.C. 1395aa(a)) is amend-

e —

(A) by striking “or skilled nursing facility” and inserting
in lieu thereof “, a skilled nursing facility, or an interme-
diate care facility”,

(B) by striking “skilled nursing facil’ty, rural health
clinic” and inserting in lieu thereof “skilled nursing facili-
ty, intermediate care facility, rural health agency”,

(C) by striking “facility, after” and inserting in lieu
thereof “facility or intermediate care facility, after”, and

(D) by inserting “or, in the case of an intermediate care
facility, under title XIX” after “this title”.

(2) Section 1864(a) of such Act, as amended by paragraph (1),
is further amended by inserting, after “readily available form
and place” in the fifth sentence, the following: “, and require
(in the case of skilled nursing facilities and intermediate care
facilities) the posting in a place readily accessible to residents
(and residents’ representatives),”.

d(3) Section 1106(e) of such Act (42 U.S.C. 1306(e)) is amend-
e —

(A) by striking “60” the first place it appears and insert-
ing in lieu thereof ‘30",

(B) by striking “report; nor”’ and inserting in lieu thereof
“report. Nor”’,

(C) by striking ‘“(e) No report” and inserting in lieu
thereof ‘“(e)(1) Except as provided in paragraph (2), no
report’”’, and

(D)hby adding at the end thereof the following new para-
graph:

“(2) Notwithstanding the first sentence of paragraph (1), the
Secretary may release a report described in subsection (d) to a
State long-term care ombudsman (established under section
307(a)X12) of the Older Americans Act of 1965) or a designee
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before the end of the 30-day period described in such sen-
tence.”.

(4) Section 1864 of such Act, as amended by paragraphs (1)
and (2), is further amended by adding at the end thereof the
following new subsection:

“(dX1) Under each agreement under this section with a State
with respect to determining whether an institution therein is a
skilled nursing facility or an intermediate care facility, the State
shall be responsible for certifying, in accordance with surveys con-
ducted under paragraph (2), the compliance of facilities (other than
facilities of the State) with the applicable requirements of section
1861(j). The Secretary shall be responsible for certifying, in accord-
ance with surveys conducted under paragraph (2), the compliance
(1)§ 61State facilities with the applicable requirements of section

@.

“(2XAXi) Each skilled nursing facility and intermediate care facil-
ity shall be subject to a standard survey of the facility’s compliance
with the applicable requirements of section 1861(j).

“(ii) A survey may be conducted upon any change of ownership
and shall otherwise be conducted, on an unannounced basis, not
later than 15 months after the date of the previous survey.

“(iii) The frequency with which surveys are conducted with re-
spect to a facility shall be based upon the degree to which the facil-
ity was found, in the most recently conducted survey, to be in com-
pliance with the applicable requirements of section 1861(j).

‘“(iv) The Statewide average interval between surveys of such fa-
cilities shall not exceed 12 months.

“(v) A survey shall include audits of a sample of the residents’
assessments and plans of care provided under sections 1861(X5)
and 1861(jX8), respectively.

“(B) Each skilled nursing facility and intermediate care facility
that is found to have performed poorly with regard to one or more
of the applicable requirements of section 1861(j) shall be subject to
an extended survey. Any other facility may, at the Secretary’s or
State’s discretion under the agreement, be subject to such an ex-
tended survey.

“(C) All surveys shall be conducted based upon regulations the
3ubsgance of which the Secretary has developed, tested, and vali-

ated.

“(3) Each State shall implement programs to measure and reduce
inconsistency in the application of survey results among surveyors.

“(4) Each State shall maintain procedures and adequate staff to
investigate complaints of violations of applicable requirements by
facilities.

“(5) The Secretary together with each State agency utilized
under this section shall develop written procedures for review of
survey findings in cases where the provider of services has substan-
tial disagreement with such findings. Such procedures shall include
a system for resolving significant differences in professional judg-
ments about the appropriateness and quality of care (but in no
event shall delay the timing of any enforcement action).

“(eX1XA) Not later than January 1, 1990, certification surveys
under subsection (d) shall be conducted by a multidisciplinary team
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of professionals (including a registered professional nurse and
others selected in accordance with regulations of the Secretary).

‘“(B) Each State shall maintain and utilize a specialized survey
team the duties of which shall include identifying, surveying, gath-
ering and preserving evidence, and carrying out appropriate en-
forcement actions against chronically substandard facilities. Such a
team shall include (or have prompt access to) an attorney, an audi-
tor, and appropriate health care professionals.

‘“(2) Each member of a team described in paragraph (1) must re-
ceive comprehensive initial and continuing training (of not less
than 40 hours annually) with respect to the conduct of such sur-
veys (as approved by the Secretary).

“(8) No health care professional shall serve as a member of a
team described in paragraph (1) unless he or she has successfully
completed a training and testing program in survey and certifica-
tion techniques that has been approved by the Secretary and has
experience or education in gerontological nursing or long-term care
and in interviewing residents with communicative impairments.

‘“(4) No individual shall serve as a member of a team described in
paragraph (1) if he or she is serving (or has served in the previous
two years) as an employee of or consultant to the particular facility
being surveyed.

“(fX1) Each agency with an agreement with the Secretary under
this section shall enter into a written agreement with the appropri-

+ate State long-term care ombudsman to provide for information ex-

change, training, case referral, and prompt notification of the om-
budsman of any adverse action to be taken by the agency against a
skilled nursing facility or intermediate care facility. Such agree-
ment shall provide for access by the ombudsman to any inspection
reports and notices of deficiencies, sanctions, or adverse determina-
tions issued by the agency, and, consistent with Federal and State
laws governing confidentiality of information, to investigative re-
ports and findings made on account of complaints made by the om-
budsman.

‘“2) Each agency with an agreement with the Secretary under
this section shall ensure that survey procedures are coordinated
with the activities of State fraud and abuse units, resident protec-
tion and advocacy units, and the State agency under title XIX.

‘“(g) The Secretary shall develop and implement criteria and pro-
cedures for the evaluation of plans of correction submitted by insti-
tutions seeking compliance with the standards for skilled nursing
facilities and intermediate care facilities. Such criteria and proce-
dures shall be designed—

“(1) to maximize specificity in the plans,

‘“(2) to require on-site evaluation of the implementation of
plans dealing with deficiencies relating to patient care, and

“(8) to emphasize the need for correction to provide for per-
manent compliance with the standards.

“(h)(1) Each year the Secretary shall conduct surveys of skilled
nursing facilities and intermediate care facilities in each State in a
sufficient number to allow inferences about the adequacy of each
State’s surveys conducted under subsection (d)2).
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‘“(2) Any survey conducted by the Secretary under paragraph (1)
with respect to a facility shall be conducted within 1 month of the
most recently conducted State survey with respect to that facility.

“(3) In no case shall the Secretary conduct surveys under para-
graph (1) with respect to fewer than 5 percent of the facilities sur-
veyed by the State in a year (or with respect to fewer chan 5 facili-
ties in each State). .

‘“(4) If the results of a survey conducted by the Secretary under
this subsection differ from the results of a survey conducted under
subsection (dX2), the results of the survey conducted by the Secre-
tary shall be conclusive with respect to whether a facility complies
with the applicable requirements of section 1861(j).

“(5) Not later than one year after the date of the enactment of
this subsection, the Secretary shall by regulation prescribe—

“(A) performance and outcome standards to evaluate and
assure the effectiveness of State survey activities (including
standards to evaluate the general improvement in quality of
care in certified facilities, how the findings from such activities
compare with the Secretary’s review findings, the appropriate-
ness and effectiveness of S}t';ate enforcement action, the extent
to which repeat deficiencies occur, the extent to which deficien-
cies are not corrected in a timely manner, and complaint han-
dling activities); and

“(B) administrative sanctions to be imposed on State survey
agencies for poor performance (as determined under subpara-
graph (A)) in relation to the proportion of beneficiaries under
this title placed at risk by such performance.

‘“(6) Each State, and the Secretary, shall make available to the
public information with respect to all surveys and certifications
made with respect to skilled nursing facilities and intermediate
care facilities and information with respect to cost reports of such
facilities filed under this title or under State plans approved under
title XIX.”.

(6) The amendments made by this subsection shall become
effective January 1, 1990.

(d) ENFORCEMENT PRrOCESS.—
(1) Section 1866(f) of such Act (42 U.S.C. 1395cc(f) is amended

by adding at the end thereof the following new paragraphs:
“(4XAXi) The Secretary shall develop and implement a range of
intermediate sanctions to apply to facilities which have been deter-
mined to meet the conditions described in (1)XB). Such sanctions
shall include— :

“I) directed plans of correction,

“(II the appointment of receivers in accordance with para-
graph (5), and

“(ITT) one or more of the sanctions specified in clause (ii).

“(ii) The sanctions specified in this clause are—

“() civil fines,

“(IT) on-site monitoring by an agency responsible for conduct-
ing certification surveys (with the costs of such monitoring to
be paid by the facility without reimbursement),

“(ITT) withholding or reducing amounts otherwise payable to
a facility under this title or such a plan, and

“(IV) any other sanction designated by the Secretary.
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“(iii) The Secretary shall develop and implement specific criteria
as to when and how each of these intermediate sanctions is to be
applied, the amounts of any fines, and the severity of each of these
penalties. These criteria shall be designed so as to minimize the
time between identification of violations and final imposition of
these sanctions and shall provide for the imposition of incremental-
ly more severe penalties for repeated or uncorrected deficiencies.
In accordance with such criteria, the Secretary may impose any
such sanction in lieu of, or in addition to, imposing the sanction
otherwise provided under paragraph (1).

“(B) In any case where intermediate sanctions imposed by a
State pursuant to section 1902(i)(4) are in effect with respect to a
facility, the Secretary shall review periodically (not less than once
every 3 months) the effectiveness of such sanctions in promoting
the correction of the deficiencies involved and shall withhold action
under this subsection unless the Secretary determines that such
sanctions are ineffective or that the facility’s deficiencies immedi-
ately jeopardize the health and safety of its patients.

“(5XA) In any case where the Secretary determines that a skilled
nursing facility is chronically failing to meet substantially the re-
quirements of section 1861(j) or of the provider agreement, or deter-
mines that the facility’s deficiencies immediately jeopardize the
health and safety of its patients—

“(i) the Secretary shall give public notice of such determina-
tion, and

“(ii) in the case of a skilled nursing facility that is not in a
period of State-ordered receivership (as defined in subpara-
graph (C)), the Secretary may appoint a receiver to—

“(I) oversee the operation of the facility;

“(II) establish and oversee the implementation of a cor-
rection plan to bring the facility into compliance with the
applicable requirements of the State plan, this title, title
XIX, and State licensing requirements by a date set forth
in the correction plan; and

‘“(ITI) assure the health and safety of the facility’s pa-
tients during the receivership period.

‘“(B) Subject to paragraph (1), payment shall be made under this
title with respect to any services furnished by any such facility to
patients who remain in such facility during any period of receiver-
s}iip ordered by the Secretary or the State with respect to such fa-
cility.

“(C) For purposes of this paragraph, a period of State-ordered re-
ceivership with respect to a facility is a period during which—

“(i) the State has appointed a receiver to oversee the oper-
ation of the facility;

‘“(ii) the State has in effect a correction plan to bring the fa-
cility into compliance with the applicable requirements of the
State plan, this title, title XIX, and State licensing require-
ments by a date set forth in the correction plan; and

“(iii) the State has taken measures to assure the health and
safety of the facility’s patients during the period.

“(D) Public notice shall also be given in any case in which such
deficiencies are determined to be rectified.”.



T4

(2) Section 1902(i) of such Act (42 U.S.C. 1396a(i)) is amended
by adding at the end thereof the following new paragraphs:

“(4(A) If a State determines that a skilled nursing facility or in-
termediate care facility (other than a facility providing services de-
scribed in section 1905(d)) that is certified for participation under
its plan no longer meets the applicable requirements of section
1861(j) and further determines that the facility’s deficiencies do not
immediately jeopardize the health and safety of its residents, the
State may, instead of terminating the facility’s participation under
the plan, impose one or more of the sanctions developed in accord-
ance with subparagraph (B).

“(B)Xi) The State shall develop and implement a range of inter-
mediate sanctions to apply to facilities that have been determined
t(l) ﬁneet the conditions gescribed in (1XB). Such sanctions shall in-
clude—

“(I) directed plans of correction,

“(I) the appointment of receivers in accordance with para-
graph (56), and

‘“(ITT) one or more of the sanctions specified in clause (ii).

“(i1) The sanctions specified in this clause are—

“(I) civil fines,

“(II) on-site monitoring by an agency responsible for conduct-
ing certification surveys (with the costs of such monitoring to
be paid by the facility without reimbursement),

“(ITI) withholding or reducing amounts otherwise payable to

a facility, and
“(IV) any other sanction designated or approved by the Sec-

retary.

“(iii) The State shall develop and implement specific criteria as
to when and how each of these intermediate sanctions is to be ap-
plied, the amounts of any fines, and the severity of each of these
penalties. These criteria shall be designed so as to minimize the
time between identification of violations and final imposition of
these sanctions and shall provide for the imposition of incremental-
ly more severe fines for repeated or uncorrected deficiencies. In ac-
cordance with such criteria, the State may impose any such sanc-
tion in lieu of, or in addition to, imposing the sanction otherwise
provided under paragraph 1). )

“(5XA) In any case where a State determines that a skilled nurs-
ing facility or an intermediate care facility (other than a facility
providing services described in section 1905(d)) that is certified for
participation under its plan is chronically failing to meet substan-
tially the applicable requirements of section 1861(j) or of its agree-
ment with the State, or determines that the facility’s deficiencies
immediately jeopardize the health and safety of its patients—

‘(‘1(i) tlze State shall give public notice of such determination,
an
‘“(ii) the State may appoint a receiver to—

“(I) oversee the operation of the facility;

“(II) establish and oversee the implementation of a cor-
rection plan to bring the facility into compliance with the
applicable requirements of the title XIX, the State plan,
section 1861(j), and State licensing requirements by a date
set forth in the correction plan; and
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“(III) assure the health and safety of the facility's pa-
tients during the receivership period.

‘“(B) Subject to paragraph (1), payment shall be made under this
title with respect to any services furnished by any such facility to
patients who remain in such facility during any period of receiver-
s}}ip ordered by the Secretary or the State with respect to such fa-
cility.

“(C) Public notice shall also be given in any case in which such
deficiencies are determined to be rectified.

“(6) The Secretary shall provide States with technical assistance
in the development and implementation of the sanctions author-

ized by paragraphs (4) and (5).”.
(3) The amendments made by this subsection shall become

effective on October 1, 1990. -

(e) List oF ITEMS AND SERVICES FURNISHED IN NURSING FACILITIES
Not CHARGEABLE TO THE PERSONAL FUNDS OF A RESIDENT.—

(1) The regulations required to be issued by the Secretary of
Health, Education, and Welfare under section 21(b) of the Med-
icare-Medicaid Anti-Fraud and Abuse Amendments of 1977
shall be issued by the Secretary of Health and Human Services
on or before the first day of the seventh month to begin after
the date of enactment of this Act.

(2) Notwithstanding any other provision of law, in the event
the Secretary of Health and Human Services does not issue the
regulations under paragrai)h (1) on or before such daiy, in the
case of a resident of a facility (defined under section 1861(j) or
1905(c) of the Social Security Act) who is eligible to receive
benefits under title XVIII of such Act or under a State plan
under title XIX of such Act, the costs which may not be
charged to the personal funds of such resident (and for which
payment shall be made under title XVIII or XIX of such Act,
as the case may be) shall include, at a minimum, the costs for
routine personal hygiene items and services furnished by the
facility.

(f) CERTAIN ITEMS AND SERVICES COVERED UNDER MEDICARE AND
STATE MEDICAID PLANS.—The Secretary of Health and Human
Services (in this subsection referred to as the “Secretary”), in con-
sultation (as appropriate) with the State agencies administering or
responsible for the administration of State plans under title XIX of
the Social Security Act, shall compile, wjth respect to each State
with a plan approved under that title, a list of the scope and extent
of skilled nursing facility services and intermediate care facility
services that are covered under the plan and a list of the scope and
extent of extended care services and post-hospital extended care
services for which payment is made under title XVIII of such Act.
The Secretary, acting through the State agency, shall make the
first such list compiled with respect to a State available to individ-
uals entitled to medical assistance under the State plan and to pro-
viders of the services to which the list applies and shall make the
second such list compiled available to individuals receiving benefits
under part A of such title XVIII and to providers of the services to
which the list applies. The Secretary shall provide for each list to
be updated periodically to reflect any changes in the services to

which the list applies.

-
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(g) NaTioNAL CoMMISSION ON LONG-TERM CARE.—
(1) Part A of title XI of such Act is amended by adding at the

end thereof the following:
“NATIONAL COMMISSION ON LONG-TERM CARE

“Sec. 1139. (a) The Director of the Office of Technology Assess-
ment (in this section referred to as the ‘Director’ and the ‘Office’,
respectively) shall provide for the appointment of a National Com-
mission on Long-Term Care (in this section referred to as the ‘Com-
mission’), to be composed of independent experts appointed by the
Director (without regard to the provisions of title 5, United States
Code, governing appointments in the competitive service).

“(b)1) The Commission shall consist of 13 members. Members of
the Commission shall first be appointed no later than October 1,
1988, for a term of 5 years, except that the Director may provide
initially for such shorter terms as will insure that (on a continuing
basis) the terms of no more than 4 members expire in any one
year.

“(2) The membership of the Commission sha‘i provide expertise
and experience in the provision and financing of long-term care.
The Director shall seek nominations, and select at least one
member of the Commission, from each of the following categories:

“(A) Representatives of Federal and State licensing and cer-
tification agencies. ~

“(B) Long-term care ombudsmen.

“(C) Consumers.

" “(D) Representatives of organizations representing nursing
omes.

“(E) Representatives of home health agencies.

“(F) Experts in long-term care policy.

‘“(G) Registered professional nurses.

‘“(H) Health care and allied professionals with experience re-
lating to long-term care.

“(I) Individuals representing organizations of employees of
skilled nursing facilities, intermediate care facilities, or home
health agencies.

“(c) The provisions of subparagraphs (C), (D), (F), (G), (H), and (J)
of section 1886(f)(6) shall apply to the Commission in the same
manner and to the same extent that they apply to the Commission
established under section 1886(f).

“(dX1) The purpose of the Commission shall be advise the Con-
gress with respect to—

“(A) methods of assessing and ensuring quality of care in
long-term care facilities and home-care programs,

‘“(B) necessary and desirable changes in the programs for
surveying and certifying such facilities and programs,

“(C) the costs, appropriate staffing, and reimbursement of
such facilities and programs,

“(D) the effectiveness of Federal and State licensing and
sul"ivey procedures and the enforcement of such procedures,
an

‘“(E) maintaining and extending the access of individuals en-
titled to benefits under title XVIII or under a State plan ap-
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proved under title XIX to long-term care and home health
services (including the effects of State certificate of need re-
quirements).

(2) In addition to carrying out its responsibilities pursuant to
paragraph (1), the Commission shall investigate compliance with
Federal medicaid requirements in any State that has low reim-
bursement rates for nursing home care and has moratorium on
nursing home beds.

‘“(e) The Commission shall meet at least quarterly and shall con-
vene such work groups, conferences, and public hearings as it con-
siders necessary to assist it in carrying out its responsibilities.

“(fx1) Not later than October 1, 1990, the Commission shall
submit to the Congress and the Secretary of Health and Human
Services (in this section referred to as the ‘Secretary’) a report set-
ting forth recommendations with respect to—

‘“(A) the implementation of a system of reimbursement and
staffing requirements for long-term care facilities under title
XVIII of the Social Security Act that is based on the level of
pagient needs or the acuity of a patient’s condition, or both,
an

“(B) methods of ensuring the access of individuals entitled to
benefits under title XVIII or under a State plan approved
under title XIX to long-term care.

“(2) Not later than 9 months after the Commission submits its
report under paragraph (1), the Secretary shall submit to the Con-
gress proposed legislation to implement the recommendations set
forth in such report.

“(g)1) The Commission shall report annually to the Congress and
the Secretary on the status of its studies and deliberations. The
report shall set forth any recommendations that the Commission
has developed in the preceding year with respect to matters relat-
ing to long-term care.

“(2) Not more than 90 days after the Commission submits a
report under paragraph (1), the Secretary shall submit to the Con-
gress a report setting forth the manner in which the Secretary pro-
poses to implement any recommendations set forth in the report of
the Commission, accompanied by proposed changes in law (if any)
that the Secretary determines to be necessary to implement the
recommendations of the Commission.

“(h)1) There are authorized to be appropriated, from the Federal
Hospital Insurance Trust Fund, such sums as may be necessary to
carry out the provisions of this section.

‘“(2) The Commission shall submit requests for appropriations in
the same manner as the Office submits requests for appropriations,
but amounts appropriated for the Commission shall be separate
from amounts appropriated for the Office.”.

(2) The Commission shall conduct a study of the compliance with
Federal quality standards by nursing homes in States that the
Commission selects that have low reimbursement rates for nursing
homes under title XIX of the Social Security Act and have morato-
ria or limits in effect on the number of nursing home beds.

(h) FINAL REGULATIONS WITH RESPECT TO PLANS OF CORRECTION

OR REDUCTION.—
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(1) Not later than 30 days after the date of enactment of this
Act, the Secretary of Health and Human Services shall pro-
mulgate final regulations to implement the amendments made
by section 9516 of the Consolidated Omnibus Budget Reconcili-
ation Act of 1985.

(2) The regulations promulgated under paragraph (1) shall be
effective as if promulgated on the date of enactment of the
Consolidated Omnibus Budget Reconciliation Act of 1985.

SEC. 1052, M%l())lﬁ%llvl) BENEFITS FOR POOR CHILDREN AND PREGNANT
(a) Mepicaip OpTIONAL COVERAGE FOR ADDITIONAL Low-INCOME
PREGNANT WOMEN AND CHILDREN.—Section 1902(1) of the Social Se-
curity Act (42 U.S.C. 1396a(1)) is amended—
(1) in paragraph (2)—
(A) by striking “(2) For purposes of paragraph (1)’ and
inserting in lieu thereof “(2)(A) For purposes of paragraph
(1) with respect to individuals described in subparagraph
(A) or (B) of that paragraph”,
(B) by striking “100 percent’”’ and inserting in lieu there-
of “160 percent’, and
(C)h by adding at the end the following new subpara-
graph:

“(B) If a State elects, under subsection (a)10XA)(iiXIX), to cover
individuals not described in subparagraph (A) or (B) of paragraph
(1), for purposes of that paragraph and with respect to individuals
not described in such subparagraphs the State shall establish an
income level which is a percentage (not more than 100 percent, or,
if less, the percentage established under subparagraph (A)) of the
rxmfarmd income official poverty line described in subparagraph
(A)”’; an

(2) in paragraph (3)XD), by inserting “appropriate’’ after “ap-
plied is the”.

(b) ALLOWING ACCELERATED COVERAGE OF CHILDREN UP TO AGE

. (1) Section 1902(1)1) of such Act (42 U.S.C. 1396a(l)X1)) is

amended—
(A) by inserting ‘“and’’ at the end of subparagraph (B),

and
(B) by striking subparagraphs (C) through (F) and insert-
ing in lieu thereof the following:

“(C) children born after September 30, 1983, and who have
attained one year of age but have not attained 2, 3, 4, or 5
years of age (as selected by the State),”.

(2) Section 1902(1) of such Act is further amended—

(A) in paragraph (3XC), by striking “, (C), (D), (E), or (F)”
and inserting in lieu thereof “or (C)”, and
(B) in paragraph (4)(B)ii), by striking “, (D), (E), or (F)".

(3) Section 1902(eX7) of such Act (42 U.S.C. 1396a(e)7)) is
amended by striking “, (C), (D), (E), or (F)”’ and inserting in lieu
thereof “‘or (C)”.

(4) Section 9401(f)(2) of the Omnibus Budget Reconciliation
Act of 1986 is amended by striking ‘“(A)”’ after ‘(2)” and by
striking subparagraphs (B) through (D).
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(c) CovERAGE OF CHILDREN UP TO AGE 8.—

(1) Section 1905(nX2) of such Act (42 U.S.C. 1396d(n)(2) is
amended by striking “is under 5 years of age’ and inserting in
lieu thereof “has not attained the age of 6 (or ahy age designat-
ed by the State that exceeds 6 but does not exceed 8)”.

(2) Section 1902(1X1XC) of such Act, as amended by subsection
(bX1XB), is further amended by striking ‘“or 5 years” and in-
serting in lieu thereof ‘5, 6, 7, or 8 years”.

(d) PREMIUM.—Section 1916 of the Social Security Act (42 U.S.C.
13960) is amended—

(1) in subsection (a)X1), by inserting “(except for a premium
imposed under subsection (c))” before the semicolon;

(2) by redesignating subsections (c) and (d) as subsections (d)
and (e), respectively; and

(3) by inserting after subsection (b) the following new subsec-
tion:

“c)1) The State plan of a State shall provide for imposing a
monthly premium of $§5 with respect to an individual described in
subparagraph (A) or (B) of section 1902(1X1) who is receiving medi-
cal assistance on the basis of section 1902(a)(10)(A)ii)XIX) and whose
family income (as determined in accordance with the methodology
specified in section 1902(1X3)) equals or exceeds 130 percent of the
nonfarm income official poverty line (as defined by the Office of
Management and Budget, and revised annually in accordance with
section 673(2) of the Omnibus Budget Reconciliation Act of 1981)
applicable to a family of the size involved.

“(2) A State shall not require prepayment of a premium imposed
pursuant to paragraph (1) and shall not terminate eligibility of an
individual for medical assistance under this title on the basis of
failure to pay any such premium until such failure continues for a
period of not less than 60 days. The State may waive payment of
any such premium in any case where the State determines that re-
quiring such payment would create an undue hardship.

“(3) A State may permit State or local funds available under
other programs to be used for payment of a premium imposed
under paragraph (1). Payment of a premium with such funds shall
not be counted as income to the individual with respect to whom
such payment is made.”.

(e) EFrecTivE DATE.—The amendments made by this section shall
?pi)sl))égwith respect to medical assistance furnished on or after July

(f) CERTIFICATION OF MEDICAID ELIGIBILITY FOR NEWBORN IN-
FANTS.—Section 1902(eX4) of the Social Security Act (42 U.S.C.
1396a(e)(4)) is amended by adding at the end thereof the following
new sentence: ‘“During the period in which a child is deemed under
the preceding sentence to be eligible for medical assistance, the
medical assistance eligibility identification number of the mother
shall also serve as the identification number of the child, and all
provider claims shall be submitted and paid under such number
(unless the State issues a separate identification number for the
child before such period expires).”.

(g) Stupy AND REPORT ON THE MEDICAL EXPENSES OF FAMILIES
Wit CHILDREN WiTH SPECIAL HEALTH CARE NEEDS.—The Office of
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Technology Assessment shall conduct a study and report to Con-
gress, not later than August 1, 1988, on—

(1) the number of children age 18 and under who have high-
cost medical expenses exceeding $25,000 in a single year and
who have a chronic illness or disability which results in their
being developmentally delayed or in their inability to perform
one or more normal childhood activities;

(2) the aggregate medical expenses of such children in a
single year;

(3) the medical diagnosis or diagnoses of children incurring
such expenses;

(4) the age of such children at the onset of major chronic ill-
nesses or disabilities (and the expected duration of such illness
or disabilities);

(5) the sources and extent of payment of such medical ex-
penses;

(6) the insurance status and adequacy of insurance coverage
for such children, including out-of-pocket liability;

(7) the relation of such out-of-pocket liability to family ad-
justed gross income; !

(8) the causes of out-of-pocket liability, including uninsured
or inadequately insured services, copayments, premiums, de-
ductibles, and changes in insurance coverage over the course of
the child’s treatment; and

(9) the demographic profile of families with such children, in-
cluding— -

(A) family size and composition, including number of
parents and children;

(B) race, age, educational status, employment status, and
marital status of parents;

(C) age of each child in the family and total amount of
medical expenses for each child with a chronic illness or
disability which results in inability to perform a major
normal, childhood life activity; )

(D) geographic distribution of families with such chil-
dren; and

(E) impact of the expenses of medical care for such chil-
dren on family financial stability.

SEC. 4053. WAIVER AUTHORITY UNDER THE MEDICAID PROGRAM FOR
THE NORTHERN MARIANA ISLANDS.

Section 1902(j) of the Social Security Act (42 U.S.C. 1396a(j)) is
amended— S

(1) by inserting “and the Northern Mariana Islands” after
“American Samoa” the first place it appears; and

(2) by inserting “or the Northern Mariana Islands’ after
“American Samoa’’ the second-place it appears.

SEC. 4054. FEDERAL REVIEW OF STATE INSPECTION OF CARE (10C) DE-
TERMINATIONS.

(a) IN GENERAL.—Section 1903(g)(2) of the Social Security Act (42
U.S.C. 1396b(g)2)) is amended—

(1) by inserting ‘“(A)” after ‘“(2)”; and

(2)hby adding at the end thereof the following new subpara-
graph:
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“(BXi) The Secretary may, in such cases as he finds appropriate,
conduct an independent medical review of the care of patients in
mental facilities, skilled nursing facilities, or intermediate care fa-
cilities, including an assessment of the appropriateness of the
State's determination under paragraph (1) of level of care require-
ments, the adequacy of the services provided, and the State’s ef-
forts in communicating deficiencies to the facility and assuring cor-
rective action. If the Secretary finds, following the conduct of an
independent medical review, that the State has failed to perform
an effective medical review, Federal financial participation shall
not be available with respect to care provided by the facility in-
volved for patients for whom and during the period for which the
review was found to be ineffective. Where the Secretary'’s review is
based upon sampling procedures, the findings of such review may
be projected to all parties similarly situated in the State.

‘“(ii) For purposes of clause (i), a State’s program of medical
review of the care of patients referred to therein shall not be con-
sidered to be an effective program unless it includes provision,
found adequate by the Secretary, for the development of a correc-
tive action plan for each facility with respect to which deficiencies
were noted and a description of the steps that will be taken by the
State in the case of each such plan that is developed to assure that
the facility acts expeditiously to implement such plan and correct
the deficiencies addressed therein. The corrective action plan must
address both deficiencies in services provided to individual patients
and deficiencies of the facility generally.”.

(b) UtiL1zATION CONTROL PENALTY.—Section 1903(g)X4) of such Act
(42 U.S.C. 1396b(gX4)) is amended by adding at the end the follow-
ing new subparagraph: ‘

“(C) The Secretary shall not find a showing of a State unsatisfac-
tory, with respect to the requirement to conduct annual onsite in-
spections in mental hospitals, skilled nursing facilities, and inter-
mediate care facilities under paragraphs (26) and (31) of section
1902(a), for failure to review the care of each person receiving med-
ical assistance (or, as permitted by the Secretary, each person in a
sample group of such individuals) where the showing demonstrates,
with respect to each institution subject to this requirement, that
tge State did not fail to meet the requirement with respect to more
than—

“() (in the case of an institution with more than one, but
fewer than fifty-one such patients) the lesser of ten such indi-
viduals or two percent of the total number of such individuals
in the institution, or

‘“(ii) (in the case of an institution with fifty or fewer such pa-
tients) one individual.”.

(c) The amendments made by this section shall become effective
on January 1, 1988.

SEC. 4055. PROVISION OF FAMILY PLANNING SERVICES TO INDIVIDUALS
ENROLLED WITH A HEALTH MAINTENANCE ORGANIZATION.

(a) STATE PLAN REQUIREMENT.—Section 1902(a) of the Social Se-
curity Act (42 U.S.C. 1396a(a)) is amended—

(1) by striking “and” at the end of paragraph (46);



i3
TP

[

TEremae W

A

LR B S S

£ B

82

(2) by striking the period at the end of paragraph (47) added
by section 9407(a) of the Omnibus Budget Reconciliation Act of
1986 and inserting a semicolon and transferring and inserting
such paragraph after paragraph (46);

(3) by striking the period at the end of the paragraph (47)
added by section 11005(b) of the Anti-Drug Abuse Act of 1986
and inserting ‘‘; and”, by redesignating such paragraph as
paragraph (48), and by transferring and inserting such para-
graph after paragraph (47); and

(4)hby inserting after paragraph (48) the following new para-
graph:

“(49) provide that, notwithstanding any other provision of"
this title, an individual enrolled with a health maintenance or-
ganization under this title shall be permitted to receive famil

planning services under the plan from any qualified provider.”.

(b) CONFORMING AMENDMENT.—Section 1902(e)(2)(A) of such Act
(42 U.S.C. 1396a(e)(2)(A)) is amended by striking “but only” and in-
serting in lieu thereof “but, subject to subsection (a)(49), only”.

(c) EFFecTive DATE.—The amendments made by this section ghall
apply with respect to services furnished on or after the date of en-

actment of this Act.

SEC. 4056. OPTIONAL MEDICAID COVERAGE OF INDIVIDUALS IN CERTAIN
STATES RECEIVING ONLY OPTIONAL STATE SUPPLEMENTA-

RY PAYMENTS.
Section 1902(a)10)(A)ii) of the Social Security Act (42 U.S.C.
1396a(a)(10)(A)(ii)) is amended—
(1) by striking “or’’ at the end of subclause (IX) and inserting’
“or” at the end of subclause (X); and
(2) by adding at the end thereof the following new subclause:
“(XI) who receive only an optional State supple-
mentary payment based on need and paid on a
regular basis, equal to the difference between the
individual's countable income -~nd the income
standard used to determine elig‘bilitﬁ for such
supplementary payment (with countable income
being the income remaining after deductions as
established by the State), which are available to
all individuaf; in the State (but which may be
based on different income standards by political
subdivision according to cost of liv 1g differences),
and which are paid by a State that does not have
an agreement with the Secretary under section

1634.”.
Subpart VI—Social Services and Income Security

SEC. 4061. INCREASED FUNDING FOR SOCIAL SERVICES BLOCK GRANT;
EXTENSION OF SOCIAL SERVICES AND CHILD WELFARE

SERVICES TO AMERICAN SAMOA.
(a) INCREASED FUNDING FOR SoclAL SERvVICES BLock GRANT.—Sec-
tion 2003(c) of the Social Security Act (42 U.S.C. 1397b(c)) is amend-

ed—
(1) by striking “and’’ at the end of paragraph (2);
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(2) in paragraph (3), by striking “year” the first place it ap-
pears and all that follows through the period and inserting in
lieu thereof “years 1984, 1985, 1986, and 1987, and each suc-
ceeding fiscal year other than the fiscal year 1988; and”; and

(3)hby adding at the end thereof the following new para-
graph:

“(4) $2,750,000,000 for the fiscal year 1988.".

(b) INCLUSION OF AMERICAN SAMOA IN SocCIiAL SERVICES BLoOCK
GRANT PROGRAM.—

(1) Section 1101(aX1) of the Social Security Act (42 U.S.C.
1301(a)1)) is amended in the last sentence by inserting ‘‘Ameri-
can Samoa,” after “Guam,”’.

(2XA) Section 2003(a) of the Social Security Act (42 U.S.C.
1397b(a)) is amended by adding at the end thereof the following
new sentence: “The allotment for fiscal year 1988 and each
succeeding fiscal year to American Samoa shall be an amount
which bears the same ratio to the amount allotted to the
Northern Mariana Islands for that fiscal year as the popula-
tion of American Samoa bears to the population of the North-
ern Mariana Islands determined on the basis of the most
recendt"data available at the time such allotment is deter-
mined.”.

(B) Section 2003(b) of such Act (42 U.S.C. 1397b(b)) is amend-
ed by inserting “American Samoa,” after “the Virgin Islands,”
each place it appears.

(c) INCLUSION OF AMERICAN SAMOA IN CHILD WELFARE SERVICES
PROGRAM.—

(1) Section 1101(aX1) of such’ Act (42 USC 1301(a)1)) is
amended by adding at the end thereof the following new sen-
tence: “Such term when used in part B of title IV also includes
American Samoa.”.

(2) Section 421(b) of such Act (42 U.S.C. 621(b)) is amended by
striking “and Guam” and inserting in lieu thereof “Guam, and
American Samoa”.

(d) EFrecTivE DATE.—The amendments made by this section shall
elzgg';y with respect to fiscal years beginning on or after October 1,
SEC. 1062. 2-YEAR EXTENSION OF FOSTER CARE CEILING AND OF AU-

THORITY TO TRANSFER FOSTER CARE FUNDS TO CHILD
WELFARE SERVICES.

(a) IN GENERAL.—Section 474 of the Social Security Act (42
U.S.C. 674) is amended—

(1) in paragraphs (1), (2)XA)iii), (2XB), (4XB), and (5)AXii) of
subsection (b), by striking out “through.1987"” and inserting in
lieu thereof “through 1989”;

(2) in paragraph (5)(A) of subsection (b) (in the matter preced-
ing clause (i), by striking out “October 1, 1987"' and inserting
in lieu thereof “October 1, 1989”’; and

(3) in paragraphs (1) and (2) of subsection (c¢), by striking out
“through 1987" and inserting in lieu thereof “through 1989”.

(b) EFFective DATE.—The amendments made by subsection (a)
shall become effective on October 1, 1987.

-2
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SEC. 4063. PERMANENT EXTENSION OF AUTHORITY FOR VOLUNTARY
FOSTER CARE PLACEMENTS.

(a) Section 102 of the Adoption Assistance and Child Welfare Act
of 1980 is amended—
(1) in subsection (a)1) (in the matter preceding subparagraph
(A)), by striking out “and before October 1, 1987,”;
(2) in subsection (c), by striking out all that follows “Septem-
ber 30, 1979” and inserting in lieu thereof a period; and
(3) in subsection (e), by striking “with respect to which the
amendments made by this section are in effect”.
(b) EFFecTiVE DATE.—The amendments made by subsection (a)

shall become effective on October 1, 1987.

SEC. 1064. MOTHER/INFANT FOSTER CARE.
(a) IN GENERAL.—Section 475(4) of the Social Security Act (42
U.S.C. 675(4)) is amended—
(1) by inserting “(A)” after ‘“(4)”; and
(2)hby adding at the end thereof the following new subpara-
graph:
“(B) In cases where—
“(i) a child placed in a foster family home or child-

care institution is the parent of a son or daughter who

is in the same home or institution, and
“(ii) payments described in subparagraph (A) are
being made under this part with respect to such child,
the foster care maintenance payments made with respect
to such child as otherwise determined under subparagraph
(A) shall also include such amounts as may be necessary to
cover the cost of the items described in that subparagraph

with respect to such son or daughter.”.
(b) CONFORMING AMENDMENTS RELATING TO ELIGIBILITY UNDER
OTHER PROGRAMS.—

(1) Section 402(aX24) of such Act (42 U.S.C. 602(a)24)) is
amended by striking “if an individual is receiving benefits
under title XVI, then, for the period for which such benefits
are received,” and inserting in lieu thereof the following: “if
an individual is receiving benefits under title XVI or his costs
in a foster family home or child-care institution are covered by
the foster care maintenance payments being made with respect
to his or her minor parent as provided in section 475(4)(B),
then, for the period for which such benefits are received or
such costs are so covered,”.

(2) Section 472(h) of such Act (42 U.S.C. 672(h)) is amended
by adding at the end thereof the following new sentence: ‘“For
purposes of the preceding sentence, a child whose costs in a
foster family home or child-care institution are covered by the
foster care maintenance payments being made with respect to
his or her minor parent, as provided in section 475(4)(B), shall
be considered a child with respect to whom foster care mainte-
nance payments are made under this section.”.

(8XA) Section 473(a)2)A) of such Act (42 U.S.C. 673(a)(2)(A))
is amended—

(i) by striking ‘“‘or’’ at the end of clause (i);
(ii) by adding “or”’ at the end of clause (ii); and
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(iii) by adding after clause (ii) the following new clause:

‘“(iii) is a child whose costs in a foster family home or child-
care institution are covered by the foster care maintenance
payments being made with respect to his or her minor parent
as provided in section 475(4)B),".

(B) Section 473(aX2XB)iii) of such Act (42 U.S.C.
67§(a)(2)(B)(iii)) is amended by inserting “or (A)iii)” after
“(AXii)”.

(4) Section 473(b) of such Act (42 U.S.C. 673(b)) is amended by
adding at the end thereof the following new sentence: “For
purposes of the preceding sentence, a child whose costs in a
foster family home or child-care institution are covered by the
foster care maintenance payments being made with respect to
his or her minor parent, as provided in section 475(4)(B), shall
be considered a child with respect to whom foster care mainte-
nance payments are being made under section 472.”.

(c) EFrFecTiVE DATE.—The amendments made by this section shall
become effective on the first day of the second calendar quarter to
begin after the date of enactment of this Act.

SEC. 4065. lNg[h{Ig;S\SE IN PERSONAL NEEDS ALLOWANCE FOR SSI RECIPI-

(a) INCREASE IN STANDARD.—Section 1611(e)(1)(B) of the Social Se-
curity Act (42 U.S.C. 1382(e)(1XB)) is amended—

(1) by striking “$300 per year” in clauses (i) and (iiXI) and
inserting “$360 per year”; and

(2) by striking “$600 per year” in clause (iii) and inserting
“$720 per year’'.

(b) MANDATORY PASS-THROUGH OF INCREASED PERSONAL NEEDS
ALLOWANCE.—Section 1618 of such Act is amended by adding at
the end the following new subsection:

“(g) In order for any State which makes supplementary pay-
ments of the type described in section 1616(a) (including payments
pursuant to an agreement entered into under section 212(a) of
Public Law 93-66) to recipients of benefits determined under sec-
tion 1611(e)(1)XB), on or after October 1, 1987, to be eligible for pay-
ments pursuant to title XIX with respect to any calendar quarter
which begins—

“(1) after October 1, 1987, or, if later
“2) after the calendar quarter in which it first makes such
supplementary payments to recipients of benefits so deter-

mined,
such State must have in effect an agreement with the Secretary

whereny the State will—

“(3) continue to make such supplementary payments to re-

cipients of benefits so determined, and
‘“(4) maintain such supplementary payments to recipients of
benefits so determined at levels which assure (with respect to
any particular month beginning with the month in which this

subsection is first effective) that—

‘“(A) the combined level of such supplementary pay-
ments and the amounts payable to or on behalf of such re-
cipients under section 1611(e)(1)XB) for that particular

month,
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is not less than—
“(B) the combined level of such supplementary payments

and the amounts payable to or on behalf of such recipients
under section 1611(e)1)(B) for October 1987 (or, if no such
supplementary payments were made for that month, the
combined level for the first subsequent month for which
such payments were made), increased—

“(i) in a case to which clause (i) of such section
1611(e)(1XB) applies or (with respect to the individual
or spouse who is in the hospital, home, or facility in-
volved) to which clause (ii) of such section applies, by

$5, and
“(ii) in a case to which clause (iii) of such section

1611(eX1XB) applies, by $10.”.
(c) ErrecTive DATE.—The amendments made by subsections (a)
and (b) shall become effective on July 1, 1988.

SEC. 4066. INCREASE IN SSI EMERGENCY ADVANCE PAYMENTS.

(a) IN GENERAL.—Section 1631(a)4)(A) of the Social Security Act
(42 U.S.C. 1383(a)4)A)) is amended by striking ‘“a cash advance
against such benefits in an amount not exceeding $100” and insert-
ing in lieu thereof “‘a cash advance against such benefits, including
any federally administered State supplementary payments, in an
amount not exceeding the monthly amount that would be payable
to an eligible individual with no other income for the first month
of such presumptive eligibility”.

(b) EFFecTive DATE.—The amendment made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4067. AUTHORITY OF SECRETARY TO SUSPEND PENALTY FOR
$§fl\‘l;lj%FERRING ASSETS FOR LESS THAN FAIR MARKET

(a) IN GENERAL.—Section 1613(c) of the Sacial Security Act (42
U.S.C. 1382b(c)) is amended— ..

(1) by inserting immediately after “the exclusions under sub-
section (a)” in paragraph (1) the following: “and subject to
paragraph (4) of this subsection”’; and

(2) by adding at the end thereof the following new para-

graph:
“(4) The Secretary shall by regulation provide for suspending the
application of paragraph (1) to the extent (in any instance) that the
Secretary determines that such suspension is necessary to avoid

undue hardship.”.
(b) ErrFecTivEé DATE.—The amendments made by subsection (a)

shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.
SEC. 1068. DISREGARD OF AFDC UNDER SSI RETROSPECTIVE ACCOUNT-

ING. .
(a) IN GENERAL.—Section 1612(b)(6) of the Social Security Act (42

U.S.C. 1382a(b)(6)) is amended by striking “assistance” and insert-
ing in lieu thereof “payments of aid to families with dependent
children under a State plan approved under section 402, and assist-

ance’’.
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(b) Errectiveé DATE.—The amendment made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4069. EXCLUSION OF REAL PROPERTY WHEN IT CANNOT BE SOLD.
(a) IN GENERAL.—Section 1613(b) of the Social Security Act (42
U.S.C. 1382b(a)) is amended—

(1) by inserting “(1)” after “(b)”’; and
(2) by adding at the end thereof the following new para-

graph:
“2) Notwithstanding the dprovisions of paragraph (1), the Secre-
tary shall not require the disposition of any real property for so
long as it cannot be sold because (i) it is jointly owned (and its sale
would cause undue hardship, due to loss of housing, for the other
owner or owners), (ii) its sale is barred by a legal impediment, or
(iii) as determined under regulations issued by the Secretary, the
owner’s reasonable efforts to sell it have been unsuccessful.”.

(b) ErrecTivE DATE.—The amendments made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4070: EXCLUSION OF INTEREST ON BURIAL ACCOUNTS.

(a) IN GENERAL.—Section 1613(d) of the Social Security Act (42
U.S.C. 1382b(d)) is amended—

(1) in paragraph (1), by striking “(if”’ and all that follows and
inserting in lieu thereof a period; and -

(2) in paragraph (8), by striking “aside” and inserting in lieu
thereof ‘“‘aside in cases where the inclusion of any portion of
the amount would cause the resources of such individual, or of
such individual and spouse, to exceed the limits specified in
{)g{&il(graph (1) or (2) (whichever may be applicable) of section

a)’.

(b) ErFectivE DATE.—The amendments made by subsection (a)
shall become effective on the first day of the se¢ond calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4071. PERMANENT EXTENSION OF DISREGARD OF IN-KIND ASSIST-
ANCE TO SSI AND AFDC RECIPIENTS.

(a) IN GENERAL.—Section 2639(d) of the Deficit Reduction Act of
1984 is amended by striking ‘; but” and all that follows and insert-
ing a period.

(b) ErrecTive DATE.—The amendment made by subsection (a)
shall be effective as if included in the enactment of the Deficit Re-

duction Act of 1984.
SEC. 4072. EXCLUSION OF DEATH BENEFITS TO THE EXTENT SPENT ON
LAST ILLNESS AND BURIJAL.

(a) IN GENERAL.—Subparagraphs (D) and (E) of section 1612(a)2)
of the Social Security Act (42 U.S.C. 1382a(a)2)) are amended to
read as follows:

‘(D) payments to the individual occasioned by the death
of another person, to the extent that the total of such pay-
ments exceeds the amount expended by such individual for
purposes of the deceased person’s last illness and burial;

“(E) support and alimony payments, and (subject to the
provisions of subparagraph (D) excluding certain amounts
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expended for purposes of a last illness and burial) gifts
(cash or otherwise) and inheritances; and”’.

(b) EFFecTive DATE.—The amendments made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4073. CONTINUATION OF FULL BENEFIT STANDARD FOR INDIVID-
UALS TEMPORARILY INSTITUTIONALIZED.

(a) IN GENERAL.—Section 1611(eX1) of the Social Security Act (42
U.S.C. 1382(e)1)) is amended—

(1) in subparagraph (A), by striking “and (E)” and inserting
in lieu thereof ‘“(E), and (G)”;

(2) in subparagraph (B), by inserting in lieu thereof ‘“(subject
to subparagraph (G))” after “throughout any month”; and

(8) by adding at the end thereof the following new subpara-
graphs:

“(G) A person may be an eligible individual or eligible spouse for
purposes of this title, and subparagraphs (A) and (B) shall not
apply, with respect to any particular month throughout which he
or she is an inmate of a public institution, the primary purpose of
which is the provision of medical or psychiatric care, or is in a hos-
pital, extended care facility, nursing home, or intermediate care fa-
cility receiving payments (with respect to such individual or
spouse) under a State plan approved under title XIX, if it is deter-
mined in accordance with subparagraph (G) that—

“(i) such person’s stay in that institution or facility (or in
that institution or facility and one or more other such institu-
tions or facilities during a continuous period of institutionaliza-
tion) is likely (as certified by a physician) not to exceed 3
months, and the particular month involved is one of the first 3
months throughout which such person is in such an institution
ordfacility during a continuous period of institutionalization;
an

“(ii) such person needs to continue to maintain and provide
for the expenses of the home or living arrangement to which
he or she may return upon leaving the institution or facility.

The benefit of any person under this title (including State supple-

mentation if any) for each month to which this subparagraph ap-
plies shall be payable, without interruption of benefit payments
and on the date the benefit involved is regularly due, at the rate
that was applicable to such person in the month prior to the first
month throughout which he or she is in the institution or facility.

‘“(H) The Secretary shall establish procedures for the determina-
tions required by clauses (i) and (ii) of subparagraph (G), and may
enter into agreements for making such determinations (or for pro-
viding information or assistance in connection with the making of
such determinations) with appropriate State and local public and
private agencies and organizations. Such procedures and agree-
ments shall include the provision of appropriate assistance to indi-
viduals who, because of their physical or mental condition, are lim-
ited in their abiliQ’ to furnish the information needed in connec-
tion with the making of such determinations.”.



S N

et QUG K B ) B A8 bl R 8 -

-
B

P .
v B lae 1 Bealiag

<%

(.

| Sy

RS SBEE

89

(b) CoNrORMING AMENDMENT.—Section 1902(1) of such Act (42
U.S.C. 1396a(l)) is amended by striking “1611(e)(1XE)” and inserting
“subparagraph (E) or (G) of section 1611(e)X1)".

(c) ErrecTive DATE.—The amendments made by this section shall
become effective on July 1, 1988.

SEC. 4074. TREATMENT OF CERTAIN COUPLES IN MEDICAL
INSTITUTIONS.
(a) IN GENERAL.—Section 9 of Public Law 99-643 is amended—
(1) by striking ‘‘sharing a room or comparable accommoda-
tion in a” and inserting “living in the same”; and
(2) by striking ‘‘shared such a room or accommodation” and
inserting “lived in the same such hospital, home, or facility”.

(b) ErFective DATE.—The amendments made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4075. EXTENDING FROM 3 TO 6 THE NUMBER OF MONTHS THAT AN
INDIVIDUAL IN A PUBLIC EMERGENCY SHELTER CAN BE EL.-
IGIBLE FOR SSI.

(a) IN GENERAL.—Section 1611(eX1XD) of the Social Security Act
(42 U.S.C. 1382(eX1XD) is amended by striking “three months in
any 12-month period” and inserting in lieu thereof “6 months in
any 9-month period”’. ;

(b) EFFecTive DATE.—The amendment made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enac¢tment of this Act.

SEC. 4076. SPECIAL NOTICE TO BLIND SSI RECIPIENTS.
(a) IN GENERAL.—
(1) Section 1631 of the Social Security Act (42 U.S.C. 1383) is
amended by adding at the end the following new subsection:

“Special Notice to Blind Individuals with Respect to Hearings and
Other Official Actions

“(X1) In any case where an individual who is applying for or re-
ceiving benefits under this title on the basis of blindness is entitled
(under subsection (c) or otherwise) to receive notice from the Secre-
tary of any decision or determination made or other action taken
or proposed to be taken with respect to his or her rights under this
title, such individual shall at his or her election be entitled (A) to
receive a supplementary notice of such decision, determination, or
action,elay telephone, within 5 working days after the initial notice
is mailed, (B) to receive the initial notice in the form of a certified
letter, or (C) to receive notification by some alternative procedure
established by the Secretary and agreed to by the individual.

“(2) The election under paragraph (1) may be made at any time;
but an opportunity to make such an election shall in any event be
given (A) to every individual who is an applicant for benefits under
this title on the basis of blindness, at the time of his or her applica-
tion, and (B) to every individual who is a recipient of such benefits
on the basis of blindness, at the time of each redetermination of his
or her eligibility. Such an election, once made by an individual,
shall apply with respect to all notices of decisions, determinations,
and actions which such individual may thereafter be entitled to re-
ceive under this title until such time as it is revoked or changed.”.
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(2) Not later than one year after the date on which the
amendment made by paragraph (1) becomes effective, the Sec-
retary of Health and Human Services shall provide every indi-
vidual receiving benefits under title XVI of the Social Security
Act on the basis of blindness an opportunity to make the elec-
tion under section 1631(1X1) of such Act (as added by such
amendment).

(b) Stupy.—The Secretary of Health and Human Services shall
study the desirabilitK and feasibility of extendin‘f special or supple-
mentary notices of the type provided to blind individuals by section
1631(1) of the Social Security Act (as added b{\ subsection (a) of this
section) to other individuals who may lack the ability to read and
comprehend regular written notices, and shall report the results of
such study to the Congress, along with such recommendations as
may be appropriate, within 12 months after-the date of the enact-
ment of this Act.

(c) ErFecTive DATE.—The amendment made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4077. REHABILITATION SERVICES FOR BLIND SSI RECIPIENTS.
(a) IN GENERAL.—Section 1631(a)(6) of the Social Security Act (42
U.S.C. 1383(aX6)) is amended—
(1) by inserting “blindness (as determined under section
1614(a)2)) or” before “disability (as determined under section

1614(a)(3))”’;
(2) by inserting “blindness or other” before ‘“physical or

mental impairment”’; and
(3) by inserting “blindness and” before ‘‘disability benefit

rolls” in subparagraph (B).

(b) EFFective DATE.—The amendments made by subsection (a)
shall become effective on the first day of the second calendar quar-
ter to begin after the date of enactment of this Act.

SEC. 4078. RETENTION OF MEDICAID WHEN SSI BENEFITS ARE LOST
UPON ENTITLEMENT TO EARLY WIDOW’S OR WIDOWER'S IN.
SURANCE BENEFITS.

(a) IN GENERAL.—Section 1634 of the Social Security Act (42

U.S.C. 1383c) is amended by adding at the end thereof the following

new subsection:

“(d) If any person—
“(1) applies for and obtains benefits under subsection (e) or

(f) of section 202 (or under any other subsection of section 202
if such person is also eligible for benefits under such subsection
(e) or (f)) as required by subsection 1611(eX2), being then at
least 60 years of age but not entitled to hospital insurance ben-
efits under part A of title XVIII, and
“(2) is determined to be ineligible (by reason of the receipt of
such benefits under section 202) for supplemental security
income benefits under this title or for State supplementary
payments of the type described in section 1616(a),
such person shall nevertheless be deemed to be a recipient of sup-
plemental security income benefits under this title for purposes of
title XIX, so long as he or she (A) would be eligible for such supple-
mental security income benefits, or such State supplementary pay-
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f ments, in the absence of such benefits under section 202, and (B) is
{ ;({;Iﬁnjitled to hospital insurance benefits under part A of title

(b) Nortice.—The Secretary of Health and Human Services,

acting through the Social Security Administration, shall (within 3
‘ months after the date of the enactment of this Act) issue a notice
" to all individuals who have attained age 60 but not age 65 as of
: October 1, 1987, and who received sugplemental security income

benefits under title XVI of the Social Security Act prior to attain-
ing age 60 but lost those benefits by reason of the receipt of
widow’s or widower's insurance benefits (or other benefits as de-
scribed in section 1634(d)(1) of that Act as added by subsection (a) of
this section) under title II of that Act. Each such notice shall
inform the individual that he or she should contact the Secretary
or the appropriate State agency concerning his or her possible eli-
gibility for medical assistance benefits under such title XIX.

(¢) STATE DETERMINATIONS.—Any determination required under
section 1634(d) of the Social Security Act with respect to whether
an individual would be eligible for benefits under title XVI of such
Act (or State supplementary payments) in the absence of benefits
under section 202 shall be made by the appropriate State agency.

(d) CONFORMING AMENDMENTS.—Section 1921(a)2) of such Act (42
U.S.C. 1396s(a)2)) is amended—

(1) by striking “1634” in the second subparagraph (B) and in-
serting in lieu thereof “1634(c)”; and
(2) by adding at the end the following new subparagraph:

‘(D) Sectio.. 1634(d) of this Act (relating to individuals who lose
eligibility for SSI benefits due to entitlement to early widow’s or
Xidowers insurance benefits under section 202(e) or (f) of this

ct).”.

(e) EFFecTive DATE.—The amendments made by subsection (a)
shall apply with respect to any individual without regard to wheth-
er the determination of his or her ineligibility for sul;))plemental se-
curity income benefits by reason of the receipt of benefits under
section 202 of the Social Security Act (as described in section
" 1634(d)(2) of such Act) occurred before, on, or after the date of the

enactment of this Act; but no individual shall be eligible for assist-

ance under title XIX of such Act by reason of such amendments for

any period before the first day of the second calendar quarter to

begin after the date of enactment of this Act.

SEC. 4079. EXTENSION OF DEADLINE FOR DISABLED WIDOWS AND WID-
i OWERS TO APPLY FOR MEDICAID PROTECTION.,

Section 1634(b)3) of the Social Security Act (42 U.S.C. 1383c(b)(3))
is amended by striking ‘“during the 15-month period beginning
with the month in which this subsection is enacted” and inserting
‘“no later than July 1, 1988”.

PART B—OTHER PROVISIONS

Subpart I—Medicare Provisions
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SEC. 1081. HOME HEALTH AND SKILLED NURSING FACILITY PROVISIONS.
(a) HoME HEALTH ToLL-FREE HOTLINE AND INVESTIGATIVE UNIT.—
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(1) Section 1864a) of the Social Security Act (12 US.C.
1395aata) is amended by adding at the end thereof the follow-
ing:

“Any agreement under this subsection shall provide for the appro-
priate State or local agency to maintain a toll-free hotline (1) to col-
lect, maintain, and continually update information on home health
agencies located in the State or locality that are certified to partici-
pate in the program established under this title (which information
shall include any significant deficiencies found with respect to pa-
tient care in the most recent certification survey conducted with
respect to the agency, when that survey was completed, whether
corrective actions have been taken or are planned, and the sanc-
tions, if any, imposed under this title with respect to the agency)
and (2) to receive complaints (and answer questions) with respect to
home health agencies in the State or locality. Any such agreement
shall provide for such agency to maintain a unit for investigating
such complaints that possesses enforcement authority and has
access to consumer medical records and survey reports.”.

(2) The amendment made by paragraph (1) shall apply with
respect to agreements entered into or renewed on or after the
date of enactment of this Act.

(b) PUBLICATION OF POLICIES.—

(1) IN GENERAL.—Section 1871 of the Social Security Act (42
U.S.C. 1395hh) is amended by adding at the end thereof the fol-
lowing new subsection:

“tci]) Effective June 1, 1988, each fiscal intermediary and carri-
er administering claims for extended care, post-hospital extended
care, home health care, and durable medical equipment benefits
under this title shall make available to the public all interpretative
materials, guidelines, and clarifications of policies which relate to
payments for such benefits.

“(2) Effective June 1, 1988, the Secretary shall publish in the
Federal Register, not less frequently than every three months, a
list indicating the subject matter of all such new home health care,
extend care, post-hospital extended care, and durable medical
equipment coverage instructions and clarifications that have been
furnished in the preceeding 3 months to fiscal intermediaries, car-
riers or service providers, as well as interpretative rules, and state-
ments of policy or changes therein, issued or used by the Secretary,
and by fiscal intermediaries or carriers.

“(3) The Secretary shall only change policies or establish stand-
ards for payment under this title, and the Secretary or his fiscal
intermediaries or carriers shall only issue additional instructions,
clarifications, rules, statements, and guidelines for extend~d care,
post-hospital extended care, home health care, or durable medical
equipment by written statement, made available to all affected
fiscal intermediaries, carriers., and service providers (and to the
Secretary when such additional statement is made by a fiscal inter-
mediary or carrier). Any such statement shall only have effect with
respect to claims submitted 30 days after its full text has been
made available pursuant to paragraph (2).

“(4) The Secretary shall ensure that the practices of fiscal inter-
mediaries and carriers regarding payments under this title are con-
sistent with each other and, to the maximum extent possible, are
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clearly understood by service providers and beneficiaries. The Sec-
retary, shall periodically consult with representatives of benefici-
aries, service providers, fiscal intermediaries and carriers, shall
update, and clarify, as necessary, existing policies regarding skilled
nursing and home health care to meet such goals.

“(5Xa) The Secretary shall to the extent feasible make such
changes in automated data collection and retrieval by the Secre-
tary and his fiscal intermediaries as are necessary to make easily
accessible for the Secretary and other appropriate parties a data
base which fairly and accurately reflects the provision of extended
care, post-hospital extended care and home health care benefits
pursuant to this title, including such categories as benefit denials,
results of appeals, and other relevant factors, and selectable by
such categories and by fiscal intermediary, service provider, and
region.”.
(2) REpOorT.—Not later than six months after the date of en-

actment of this Act, the Secretary shall report to Congress on
the feasibility of including in the data base required under sec-
tion 1871(c)5) of the Social Security Act, as added by the
amendment made by paragraph (1) diagnoses (or groups of
them), length of coverage, and reimbursements.

(c) CONDITIONS OF PARTICIPATION AND SURVEY PROCEss FOR HOME
HEALTH AGENCIES.—

(1XA) Section 1861(0)(6) of the Social Security Act (42 U.S.C.
1395x(0)(6)) is amended by inserting “the conditions of partici-
pation specified in section 1892(a) and” after “meets”.

(B) Title XVIII is amended by adding at the end thereof the

following new section:

‘“CONDITIONS OF PARTICIPATION FOR HOME HEALTH AGENCIES; HOME
HEALTH QUALITY

“Sec. 1892. (a) The conditions of participation that a home health
agency is required to meet under this subsection are as follows:

“(1) The agency protects and promotes the rights of each in-

dividual under its care, including each of the following rights:

“(A) The right to be fully informed about care and treat-
ment, to participate (where appropriate) in planning care
and treatment, and to be fully informed in advance of any
changes in care or treatment that may affect the individ-
ual’s well-being.

“(B) The right to voice grievances with respect to treat-
ment or care that is (or fails to be} furnished without suf-
fering discrimination or reprisal.

“(C) The right to have one’s property treated with re-
spect.

‘(D) The right to be informed orally and in writing (in
advance of coming under the care of the agency) of—

“(i) all items and services furnished by (or under ar-
rangements with) the agency for which payment may
be made under this title,

“(ii) the coverage available for such items and serv-
ices under this title, title XIX, and any other Federal
program of which the agency is reasonably aware, and
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“tiii) any charges the individual may have to pay
with respect to items and services furnished by (or
under arrangements with) the agency.

“(21A) The agency promptly provides the State entity re-
sponsible for the licensing of such agency with the name and
social security account number of any individual hired by the
agency to provide care and discloses to such entity whether
such individual has ever been convicted of a felony.

“(tB) The agency promptly informs such entity of a change in
the persons with an ownership or control interest (as defined
in section 1124(a)3)) in the agency.

“(3) The agency only provides items and services described in
section 1861(m) (except for medical supplies and durable medi-
cal equipment) on or after October 1, 1989, through persons
who are licensed health professionals or have successfully com-
pleted or are enrolled in and making timely progress in com-
pleting a training program that meets minimum standards es-
tablished by the Secretary. The Secretary shall ensure that du-
rable medical equipment suppliers are properly trained in the
demonstration and use of the equipment that they supply to
home health agencies. The Secretary shall establish such
standards not later than July 1, 1988.

“(4) The clinical records described in section 1861(0)3) with
respect to an individual include the individual’s plan of care
required under section 1861(m).

“(5) The agency operates and provides services in compliance
with all applicable Federal, State, and local laws and regula-
tilons and with all accepted professional standards and princi-
ples.

“ib) It is the responsibility of the Secretary to assure that the
conditions of participation and requirements specified in or pursu-
ant to section 1861(o) are adequate to protect the health and safety
of individuals under the care of a home health agency and to pro-
mote the effective and efficient operation of the program.”.

(C) Except as otherwise provided, the amendments made by
this paragraph shall apply to home health agencies as of the
first day of the eighteenth calendar month that begins after
the date of enactment of this Act.

(2)A) Section 1892 (as added by paragraph (1)) is amended by
adding at the end thereof the following new subsections:

“le)1) Any agreement entered into or renewed by the Secretary
pursuant to section 1864 relating to homec health agencies shall
provide that the appropriate State or local agency shall conduct a
standard survey of each home health agency.

“(2XA) Except as provided in subparagraph (B), the standard
survey shall be conducted with respect to each home health agency
not earlier than 9 months and not later than 15 months after the
date of the most recently completed survey conducted with respect
to that agency.

“(B) In addition to a standard survey conducted under subpara-
graph (A), a standard survey of an agency shall be promptly con-
ducted upon—

(i) a change of ownership of the agency, or
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“(ii) a significant number of complaints with respect to the
agency. :

“tC) A standard survey conducted under this paragraph with re-
spect to a home health agency— .

“(i) may be made with or without advance notice,

“(ii) not later than January 1, 1990, shall include visits to a
sample of the homes of individuals furnished items and serv-
ices by the agency (but only with the consent of such individ-
uals) for the purpose of evaluating (in accordance with a stand-
ardized reproducible assessment approved by the Secretary
under subsection (d)) the extent to which the quality and scope
of services furnished improved or maintained the functional
capacity of such individuals,

“(iii) shall evaluate—

“(D the quality of care and services furnished by the
agency, and

“(Il) the agency’s observance of rights gpecified in or
pursuant to section 1861(o),

“(iv) shall be based upon a protocol that is developed, tested,
and validated by the Secretary not later than July 1, 1989, and

“(v) shall be conducted by an individual—

“(D) who meets minimum qualifications established by
the Secretary not later than July 1, 1989, and
“(II) who has not, during the two-year period prior to the
survey, served as a consultant to a home health agency
with respect to such agency’s compliance with any condi-
iié’éll of participation specified in or pursuant to section
(0).

‘(D) Each home health agency that is found, under a standard
survey, to have performed poorly with regard to measures of com-
pliance with any condition of participation specified in or pursuant
to section 1861(o) shall be subject to an extended survey. Any other
facility may, at the Secretary’s or State’s discretion, be subject to
such an extended survey.”.

“(d)1) Not later than April 1, 1990, the Secretary shall designate
an instrument (or instruments) for use by an agency conducting
surveys pursuant to subsection (c).

“(2XA) Not later than January 1, 1992, the Secretary shall—

“(i) evaluate the assessment process,

“(ii) report to Congress on the results of such evaluation, and

“(iii) based on such evaluation, make such modifications in
the assessment process as the Secretary determines are appro-
priate.

“(B) The Secretary shall periodically update the evaluation con-
ducted under subparagraph (A), report the results of such update
to Congress, and, based on such update, make such modifications in
the assessment process as the Secretary determines are appropri-
ate. )

“(3) The Secretary shall provide for the training of State and
Federal surveyors in the use of any assessment instrument desig-
nated under paragraph (1).”.

(B) The amendment made by subparagraph (A) shall become
effective on the first day of the eighteenth calendar month to
begin after the date of enactment of this Act.
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(3) Section 1892 (as added by paragraph (1) and amended by
paragraph (2)) is further amended by adding at the end thereof
the following new subsections:

“(e) The Secretary shall develop and implement criteria and pro-
cedures for the evaluation of plans of correction submitted by home
health agencies that are found not to meet the conditions of par-
ticipation and requirements specified in or pursuant to section
1861(0). Such criteria and procedures shall be designed to—

“(1) maximize specificity in the plans submitted, and

‘“(2) assure that corrections are made by an agency in accord-
ance with a timetable approved by the Secretary.

“(f) If the Secretary determines that—

“(1) a home health agency that is certified for participation
under this title—

“(A) no longer substantially meets the conditions of par-
ticipation specified in or pursuant to section 1861(0), or

‘“(B) has failed to correct a deficiency in accordance with
a timetable a(fproved by the Secretary pursuant to subsec-
tion (e)2), an

“(2) the deficiencies involved do not immediately jeopardize
the health and safety of the individuals to whom the agency
furnishes items and services,

the Secretary may (for a period not to exceed one year) impose in-
termediate sanctions developed pursuant to subsection (g), in lieu
of canceling immediately the certification of the agency.

“(g)1) The Secretary shall develop and implement—

“(A) a range of intermediate sanctions to apply to home
l};}alt}:i agencies under the conditions described in subsection
(1), an

‘“(B) appropriate procedures for appealing determinations re-
lating to the imposition of such sanctions.

“(2XA) The intermediate sanctions developed under paragraph (1)
shall include—

“(i) civil fines and penalties, and

“(ii) suspension of all or part of the payments to which a
home health agency would otherwise f‘;e entitled under
this title with respect to items and services furnished by a
home health agency on or after the date in which the Sec-

- retary determines that intermediate sanctions should be

imposed pursuant to subsection (f).

“(B) The sanctions specified in subparagraph (A) are in addition
to sanctions otherwise available under State or Federal law.

“3) The Secretary shall develop and implement specific proce-
dures with respect to when and how each of the intermediate sanc-
tions developed under paragraph (1) is to be applied, the amounts
of any fines, and the severity of each of these penalties. Such proce-
dures shall be designed so as to minimize the time between identifi-
cation of violations and imposition of these sanctions and shall pro-
vide for the imposition of incrementally more severe fines for re-
peated or uncorrected deficiencies.”.

(B) The amendment made by subparagraph (A) shall become
effective on the first day of the eighteenth calendar month to
begin after the date of enactment of this Act.

(d) DENIALS AND RECONSIDERATIONS.—
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(1) Section 1816 of the Social Security Act (42 U.S.C. 1395h)
is amended by adding at the end thereof the following new
subsection:

“(j) An agreement with an agency or organization under this sec-
tion shall require that, with respect to a claim for home health
services, extended care services, or post-hospital extended care
services submitted by a provider to such agency or organization
that is denied, such agency or organization—

“(1) furnish the provider and the individual with respect to
whom the claim is made with a written explanation of the
denial and of the statutory or regulatory basis for the denial;

“(2) with respect to any claim that is denied on the ground
that the service is not medically necessary, ensure that if such
individual (or the provider on behalf of the individual) seeks
reconsideration of the denial, the denial is reviewed by a physi-
cian (if available, a physician with expertise in geriatrics); and

“3) promptlg notify such individual and the provider of dis-
position of such reconsideration.”.

(2XA) Section 1816(f) of such Act (42 U.S.C. 1395h(f) is
amended by adding at the end thereof the following: “Such
standards and criteria shall include with respect to home
health, extended care, and post-hospital extended care claims
whether such agency or organization is able to process 75 per-
cent of reconsiderations within 60 days (except in the case of
the fiscal year 1989, 66 percent of reconsiderations) and 90 per-
cent of recorsiderations within 90 days and the extent to
which its determinations are reversed on appeal.”.

(2) Section 1842(b) of such Act (42 U.S.C. 1395u(b)) is amend-
ed by adding at the end thereof the following: “Such standards
and criteria shall include with respect to durable medical
equipment whether such carrier is able to process 75 percent of
reconsiderations within 60 days (except in the case of the fiscal
year 1589, 66 percent of reconsiderations) and 90 percent of re-
considerations within 90 days and the extent to which its de-
terminations are reversed on appeal.”.

(3XA) The amendment made by paragraph (1) shall apply
with respect to claims received on or after January 1, .

(B) The amendments made by piragraph (2) shall apply with
respect to claims filed on or after October 1, 1988.

(2) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816 and contracts under section 1842 of the Social Security
Act, and regulations, to such extent as may be necessary to im-
plement the amendments made by paragraphs (1) and (2) on a
timely basis.

(¢) MORATORIUM ON PRIOR AUTHORIZATION FOR HOME HEALTH
AND Post-HospiTAL EXTENDED CARE SERVICES.—The Secretary of
Health and Human Services shall not implement any voluntary or
mandatory program of prior authorization for home health serv-
ices, extended care services, or post-hospital extended care services
under part A or B of title XVIII of the Social Security Act at any
time prior to six months after the date on which the Congress re-
ceives the report required under section 9305(k)(4) of the Omnibus

Budget Reconciliation Act of 1986.
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(f) FiscAL INTERMEDIARY CONSULTATION REQUIREMENT.—

(1) Section 1816 of such Act, as amended by subsection (d), is
further amended by adding at the end thereof the following
new subsection:

“tk) An agreement with an agency or organization under this
section shall require that the agency or organization implement a
mechanism for consulting (at least once annually) with representa-
tives of home health and post-hospital extended care and extended
care service providers in the region, beneficiaries of services fur-
nished by such providers, and appropriate personnel in the Health
Care Financing Administration with respect to problems of claim
review, coverage guidelines, reconsiderations, payments, and other
activities of the agency or organization.”.

(2XA) The amendment made by paragraph (1) shall become
effective on January 1, 1988.

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816 of the Social Security Act, and regulations, to such extent
as may be necessary to implement the amendments made by
paragraph (1) on a timely basis.

(g) DELAY IN PUBLISHING REGULATIONS WITH RESPECT To DEEMING
THE STATUS OF HOME HEALTH AGENCIES.—The Secretary of Health
and Human Services shall not publish final regulations providing
that for the purposes of title XVIII of the Social Security Act, an
entity may be deemed to be a home health agency on the ground
that it has been certified by a private accreditation entity, on a
date earlier than 6 months after the date on which proposed regu-
lations are published with respect to the deeming of such agencies.

(h) HoME HEALTH PROSPECTIVE PAYMENT STUDY AND DEMONSTRA-

TION.— .
(1) The Secretary of Health and Human Services (in this sub-
section referred to as the “Secretary”) shall conduct a study of
and demonstration to test alternative methods of paying home
health agencies on a prospective basis for services furnished
under title XVIII of the Social Security Act. The study and
demonstration shall be designed to enable the Secretary to
evaluate the effects of various methods of prospective payment
(including payments on a per-visit, per-case, and per-episode
basis) on program expenditures, access to and quality of, home
health care and operations of home health agencies, and shall
provide all necessary data for determining a prospective rate
or rates for any such method and for determining whether ap-
plication of a particular method allows for payment under
such title on a budget-neutral basis.

(2) The study under paragraph (1) shall account for—

(A) the special needs of sole community home health
agencies and new home health agencies;

(B) extraordinary circumstances beyond the control of
home health agencies (such as significant fluctuations in
population and unusual labor costs);

(C) the need to minimize administrative and financial re-
porting requirements to reduce program costs;
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(D) variations in severity of illness and case complexity
that cannot be adequately accounted for by the various
methods considered under subsection (a); and

(E) increases in wages and the cost of goods and services
included in the cost of providing home health services.

(3) The amount paid for home health services under the dem-
onstration conducted under this subsection shall be no greater
than the amount (as determined by the Secretary) that would
have been paid for such services under title XVIII of the Social
Security Act in the absence of the demonstration.

(4XA) Not later than 12 months after the date of enactment
of this Act, the Secretary shall submit to the Congress an in-
terim report on the progress of the demonstration under para-
graph (1).

(B) Not later than July 1, 1990, the Secretary shall submit to
the Congress specific legislative proposals based on the results

of the study under paragraph (1).

(i) Stupy oF ApJUSTMENTS TO HOME HEALTH AGENCY CosT
Limits.—The Secretary of Health and Human Services shall study
and report to the Congress, not later than June 1, 1988, on—

(1) whether the separate schedules of cost limits currently
applied to home health agencies under title XVIII of the Social
Security Act located in urban and rural areas accurately re-
flect differences in the costs of urban and rural home health
agencies, and

(2) the appropriateness of modifying such limits to take into
account the proportion of agency patients who are from urban

and rural areas.

(j) BENEFICIARY NOTIFICATION.—

(1) Not later than 90 days after the date of enactment of this
Act, the Secretary of Health and Human Services (in this sec-
tion referred to as ‘‘the Secretary’’) shall develop and distrib-
ute to each provider with an agreement under section 1866 of
the Social Security Act and to each agency or organization
with an agreement under section 1816 of such Act a standard
form that is periodically updated (as appropriate) and contains
a description of—

(A) rights and conditions of coverage with respect to
home health services, post-hospital extended care services,
and extended care services furnished under title XVIII of
such Act;

(B) rights to appeal a coverage determination under such
title where the provider of such services decides not to
submit a claim on behalf of the beneficiary;

(C) the right to appeal (directly or through the provider)
the denial of a claim by an agency or organization pursu-
ant to section 1816 of such Act; and

(D) the practical steps required for initiating appeals de-
scribed in subparagraphs (B) and (C) (including sources of

legal assistance).
(2) The Secretary shall take appropriate steps to ensure

that—
(A) each provider with an agreement under section 1866
of the Social Security Act makes the standard document
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(as updated) distributed under paragraph (1) available to
any individual covered under the insurance program
under part A of title XVIII of such Act at any time such
individual requests home health services, post-hospital ex-
tended care services, or extended care services through the
provider; and

(B) each agency or organization with an agreement
under section 1816 of such Act makes such document
available to any such individual at any time the agency or
organization makes a determination regarding home
health services, post-hospital extended care services, or ex-
tended care services furnished such individual with respect
to which the individual may appeal.

SEC. 1082, OFFICE OF RURAL HEALTH POLICY.
Title VII of the Social Security Act is amended by adding at the
end thereof the following new section:

“OFFICE OF RURAL HEALTH POLICY

“Sec. T11. (a) There shall be established in the Department of
Health and Human Services (in this section referred to as the ‘‘De-
partment’) an Office of Rural Health Policy (in this section re-
ferred to as the ‘Office’). The Office shall be Keaded by a Director,
who shall advise the Secretary on the effects of current policies
and proposed statutory, regulatory, administrative, and budgetary
changes in the programs established under titles XVIII and XIX on
the financial viability of small rural hospitals, the ability of rural
areas (and rural hospitals in particular) to attract and retain physi-
cians and other health professionals, and access to (and the quality
of) health care in rural areas.

“(b) In addition to advising the Secretary with respect to the
n?latlﬁers specified in subsection (a), the Director, through the Office,
shall—

‘(1) oversee compliance with the requirements of section
1102(b) of this Act and section 4083 of the Omnibus Budget
Reconciliation Act of 1987,

“(2) establish and maintain a clearinghouse for collecting
and disseminating information on—

“(A) rural health care issues,

“(B) research findings relating to rural health care, and

“(C) innovative approaches to the delivery of health care
in rural areas,

“(3) coordinate the activities within the Department that
relate to rural health care, and

“(4) provide information to the Secretary and others in the
Department with respect to the activities, of other Federal de-
partments and agencies, that relate to rural health care.”.

SEC. 4083. SET ASIDE FOR EXPERIMENTS AND DEMONSTRATION
PROJECTS RELATING TO RURAL HEALTH CARE ISSUES.
(a) SET AsIDE.—Not less than ten percent of the total amounts ex-
gended in each fiscal year by the Secretary of Health and Human

ervices (in this section referred to as the “Secretary’) after Octo-
ber 1, 1988, with respect to experiments and demonstration projects
authorized by section 402 of the Social Security Amendments of



e cew cnll fLa g Smasc o owv s

W p e N

JORE I D

LY-L o

ERacr i,

L]

R s

101

1967 and the experiments and demonstration projects authorized
by the Social Security Amendments of 1972 shall be expended for
experiments and demonstration projects relating exclusively or
substantially to rural health issues, including (but not limited to)
the impact of the payment methodology under section 1886(d) of
the Social Security Act on the financial viability of small rural hos-
pitals, the effect of medicare payment policies on the ability of
rural areas (and rural hospitals in particular) to attract and retain
physicians and other health professionals, the appropriateness of
medicare conditions of participation and staffing requirements for
small rural hospitals, and the impact of medicare policies on access
to (and the quality of) health care in rural areas.

(b) AGENDA.—The Secretary of Health and Human Services shall
establish an agenda of experiments and demonstration projects, re-
lating exclusively or substantially to rural health issues, that are
in progress or have been proposed, and shall include such agenda
in the annual report submitted pursuant to section 1875(b) of the
Social Security Act. The agenda shall be accompanied by a state-
ment setting forth the amounts that have been obligated and ex-
pended with respect to such experiments and projects in the cur-
rent and most recently completed fiscal years.

SEC. 1084. TECHNICAL AMENDMENTS RELATED TO CERTIFIED REGIS-
TERED NURSE ANESTHETISTS.

(a) IN GENERAL.—Section 1833(1) of the Social Security Act (42
U.S.C. 13951(1), as added by section 9320(e) of the Omnibus Budget
Reconciliation Act of 1986, is amended—

(1) in paragraph (2), by striking “1985" and inserting in lieu
thereof “1985 and such other data as the Secretary determines
necessary’’; and

(2) in paragraph (5)A), by striking “or group practice”’ each
place it appears and inserting in lieu thereof “group practice,
-or ambulatory surgical center”.

(b) ErrecTive DATE.—The amendments made by subsection (a)
shall apply as if included in the amendment made by section
9320(e)2) of the Omnibus Budget Reconciliation Act of 1986.

SEC. 1085. DEMONSTRATION PROJECTS TO PROVIDE PAYMENT ON A PRE-

PAID, CAPITATED BASIS FOR COMMUNITY NURSING AND
AMBULATORY CARE FURNISHED TO MEDICARE BENEFICI-

ARIES.

(a) IN GENERAL.—The Secretary of Health and Human Services
(in this section referred to as the ‘‘Secretary’’) shall enter into an
agreement with not less than four eligible organizations submitting
applications under this section to conduct demonstration projects to
provide payment on a prepaid, capitated basis for community nurs-
ing and ambulatory care furnished to any individual entitled to
benefits under part A and enrolled under part B of title XVIII of
the Social Security Act (other than an individual medically deter-
mined to have end-stage renal disease) who resides in the geo-
graphic area served by the organization and enrolls with such orga-
nization (in accordance with subsection (c)(2)).

(b) DEFINITIONS OF COMMUNITY NURSING AND AMBULATORY CARE
AND ELIGIBLE ORGANIZATION.—As used in this section:

(1) The term ‘community nursing and ambulatory care’

means the following services:
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(A) Part-time or intermittent nursing care furnished by
or under the supervision of registered professional nurses.

(B) Physical, occupational, or speech therapy.

(C) Social and related services supportive of a plan of
ambulatory care.

'c(iD, Part-time or intermittent services of a home health
aide.

(E) Medical supplies (other than drugs and biologicals)
and durable medical equipment while under a plan of
care.

(F) Medical and other health services described in para-
graphs (2)XH)Xii) and (5) through (9) of section 1861(s) of the

Social Security Act.
(G) Rural health clinic services described in section

1861(aa)(1)%C) of such Act.

(H) Certain other related services listed in section
1915(ci4XB) of such Act to the extent the Secretary finds
such services are appropriate to prevent the need for insti-
tutionalization of a patient.

(2) The term ‘eligible organization’ means a public or private
entity, organized under the laws of any State, which meets the

following requirements:

(A) The entity (or a division or part of such entity) is pri-
marily engaged in the direct provision of community nurs-
ing and ambulatory care.

(B) The entity provides directly, or through arrange-
ments with other qualified personnel, the services de-
scribed in paragraph (1).

(C) The entity provides that all nursing care (including
services of home health aids) is furnished by or under the
supervision of a registered nurse.

(D) The entity provides that all services are furnished by
qualified staff and are coordinated by a registered profes-
sional nurse.

(E) The entity has policies governing the furnishing of
community nursing and ambulatory care that are devel-
oped by registered professional nurses in cooperation with
(as appropriate) other professionals.

(F) The entity maintains clinical records on all patients.

(G) The entity has protocols and procedures to assure,
when appropriate, timely referral to or consultation with
other health care providers or professionals.

(H) The entity complies with applicable State and local
laws governing the provision of community nursing and
ambulatory care to patients.

(I The site where the entity provides directly, or
through other qualified personnel, nursing and ambulatory
care is located in an area designated by the Secretary as a
health manpower shortage area.

(J) The requirements of subparagraphs (B), (D), and (E)
of section 1876(b)2) of the Social Security Act.

(¢) AGREEMENTS WITH ELIGIBLE ORGANIZATIONS TO CoNDUCT DEM-
ONSTRATION PROJECTS.—
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(1) The Secretary may not enter into an agreement with an
eligible organization to conduct a demonstration project under
this section unless the organization meets the requirements of
this subsection and subsection (d) with respect to members en-
rolled with the organization under this section.

(2) The organization shall have an open enrollment period
for the enrollment of individuals under this section. The dura-
tion of such period of enrollment and any other requirement
pertaining to enrollment or termination of enrollment shall be
specified in the agreement with the organization.

(3) The organization must provide to members enrolled with

the organization under this section, through providers and
other persons that meet the applicable requirements of titles
XVIII and XIX of the Social Security Act, community nursing
and ambulatory care (as defined in subsection (b)(1)) which is
generally available to individuals residing in the geographic
area served by the organization, except that the organization
may provide such members with such additional health care
ser\éices as the members may elect, at their option, to have cov-
ered.
(4) The organization must make community nursing and am-
bulatory care (and such other health care services as such indi-
viduals have contracted for) available and accessible to each in-
dividual enrolled with the organization under this section,
within the area served by the organization, with reasonable
promptness and in a manner which assures continuitfr.

(6) Section 1876(c)(5) of the Social Security Act shall apply to
organizations under this section in the same manner as it ap-
plies to organizations under section 1876 of such Act.

(6) The organization must have arrangements, established in
accordance with regulations of the Secretary, for an ongoing
quality assurance program for health care services it provides
to such individuals under the demonstration project conducted
under this section, which program (A) stresses health outcomes
and (B) provides review by health care professionals of the
process followed in the provision of such health care services.

(d) DETERMINATION OF PER CApPiTA PAYMENT RATES.—

(1) The Secretary shall determine for each 12-month period
in which a demonstration project is conducted under this sec-
tion, and shall announce (in a manner intended to provide
notice to interested parties) not later than three months before
the beginning of such period, with respect to each eligible orga-
nization conducting a demonstration project under this section,
a per capita rate of payment for each class of individuals who
are enrolled with such organization who are entitled to bene-
fits under part A and enrolled under part B of title XVIII of
the Social Security Act.

(2XA) Except as provided in paragraph (3), the per capita
rate of payment under paragraph (1) shall be deterniined in ac-
cordance with this paragraph.

(B) The Secretary shall define appropriate classes of mem-
bers, based on age, disability status, and such other factors as
the Secretary determines to be appropriate, so as to ensure ac-
tuarial equivalence. The Secretary may add to, modify, or sub-
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stitute for such classes, if such changes will improve the deter-
mination of actuarial equivalence.

(C) The per capita rate of Fayment under paragraph (1) for
each such class shall be equal to 95 percent o? the adjusted av-
elrage per capita cost (as defined in subparagraph (D)) for that
class.

(D) For purposes of subparagraph (C), the term “adjusted av-
erage per capita cost” means the average per capita amount
that the Secretary estimates in advance (on the basis of actual
experience, or retrospective actuarial equivalent based upon an
adequate sample and other information and data, in a geo-
graphic area served by an eligible organization or in a similar
area, with appropriate adjustments to assure actuarial equiva-
lence) would be payable in any contract year for those services
covered under parts A and B of title XVIII of the Social Securi-
ty Act and types of expenses otherwise reimbursable under
such parts A and B which are described in subparagraphs (A)
through (G) of subsection (b)(1) (including administrative costs
incurred by organizations described in sections 1816 and 1842
of such Act), if the services were to be furnished by other than
an eligible organization.

(3) The Secretary shall, in consultation with providers,
health policy experts, and consumer groups develop capitation-
based reimbursement rates for such classes of individuals enti-
tled to benefits under part A and enrolled under part B of the
Social Security Act as the Secretary shall determine. Such
rates shall be applied in determining per capita rates of pafr-
ment under paragraph (1) with respect to at least one eligible
organization conducting a demonstration project under this
section.

(4XA) In the case of an eligible organization conducting a
demonstration project under this section, the Secretary shall
make monthly payments in advance and in accordance with
the rate determined under paragraph (2) or (3), except as pro-
vided in subsection (e)(3)(B), to the organization for each indi-
vidual enrolled with the organization.

(B) The amount of payment under paragraph (2) or (3) may
be retroactively adjusted to take into account any difference
between the actual number of individuais enrolled in the plan
under this section and the number of such individuals estimat-
ed to be so enrolled in determining the amount of the advance
payment.

(5) The payment to an eligible organization under this sec-
tion for individuals enrolled under this section with the organi-
zation and entitled to benefits under part A and enrolled
under part B of the Social Security Act shall be made from the
Federal Hospital Insurance Trust Fund and the Federal Sup-
plementary Medical Insurance Trust Fund established under
such Act in such proportions from each such trust fund as the
Secretary deems to be fair and equitable taking into consider-
ation benefits attributable to such parts A and B, respectively.

(6) During any period in which an individual is enrolled with
an eligible organization conducting a demonstration project
under this section, only the eligible organization (and no other
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individual or person) shall be entitled to receive payments
from the Secretary under this title for community nursing and
ambulatory care (as defined in subsection (bi1n turnished to
the individual.
te) REsTrICcTION ON PREMIUMS, DEDUCTIBLES, COPAYMENTS, AND
COINSURANCE.—

(1) In no case may the portion of an eligible organization's
premium rate and the actuarial value of its deductibles, coin-
surance, and copayments charged (with respect to community
nursing and ambulatory care) to individuals who are enrolled
under this section with the organization, exceed the actuarial
value of the coinsurance and deductibles that would be applica-
ble on the average to individuals enrolled under this section
with the organization (or, if the Secretary finds that adequate
data are not available to determine that actuarial value, the
actuarial value of the coinsurance and deductibles applicable
on the average to individuals in the area, in the State, or in
the United States, eligible to enroll under this section with the
organization, or other appropriate data) and entitled to bene-
fits under part A and enrolled under part B of the Social Secu-
rity Act, if they were not members of an eligible organization.

(2) If the eligible organization provides to its members en-
rolled under this section services in addition to community
nursing and ambulatory care, election of coverage for such ad-
ditional services shall be optional for such members and such
organization shall furnish such members with information on
the portion of its premium rate or other charges applicable to
such additional services. In no case may the sum of—

(A) the portion of such organization's premium rate
charged, with respect to such additional services, to mem-
bers enrolled under this section, and

(B» the actuarial value of its deductibles, coinsurance,
and copayments charged. with respect to such services to
such members

exceed the adjusted community rate for such services tas de-
fined in section 1X76(e)3) of the Social Security Act.

31A) Subject to subparagraphs (B) and (C), each agreement
to conduct a demonstration project under this section shall pro-
vide that if—

(i) the adjusted community rate, referred to in para-
graph (2), for community nursing and ambulatory care cov-
ered under parts A and B of title XVIII of the Social Secu-
rity Act (as reduced for the actuarial value of the coinsur-
ance and deductibles under those parts) for members en-
rolled under this section with the organization,

is less than

(ii) the average of the per capita rates of payment to be
made under subsection (dX1) at the beginning of the 12-
month period (as determined on such basis as the Secre-
tary determines appropriate) described in such subsection
for members enrolled under this section with the
organization,

the eligible organization shall provide to such members the ad-
ditional benefits described in section 1876(g)3) cf the Social Se-




106

curity Act which are selected by the eligible organization and
which the Secretary finds are at least equal in value to the dif-
ference between that average per capita payment and the ad-
justed community rate (as so reduced)

(B) Subparagraph (A) shall not apply with respect to any or-
ganization which elects to receive a lesser payment to the
extent that there is no longer a difference between the average
ger c(*iapita payment and adjusted community rate (as so re-

uced).

(Y An organization conducting a demonstration project
under this section may provide (with the approval of the Secre-
tary) that a part of the value of such additional benetits under
subparagraph (A) be withheld and reserved by the Secretary as
provided in section 1876(gx5) of the Social Security Act

(4) The provisions of paragraphs (3), (5), and (6) of section
1876(g) of the Social Security Act shall apply in the same
manner to agreements under this section as they apply to risk-
sharing contracts under section 1876 of such Act, and, for this
purpose, any reference in such paragraphs to paragraph (2) is
deemed a reference to paragraph (3) of this subsection.

(5) Section 1876ie)4) of the Social Security Act shall apply to
eligible organizations under this section in the same manner as
i{ applies to eligible organizations under section 1876 of such

ct

(f) COMMENCEMENT AND DURATION oF ProJects.—Each demon-
stration project under this section shall begin not later than July 1,
1989, and shall be conducted for a period of three years.

(g) REPORT.—Not later than January 1, 1992, the Secretary shall
submit to the Congress a report on the results of the demonstration
projects conducted under this section.

SEC. 1086, WAIVER OF INPATIENT LIMITATIONS FOR THE CONNECTICUT
HOSPICE.

Section 9307T(a) of the Omnibus Budget Reconciliation Act of 1986
is amended by striking *1983" and inserting in lieu thereof 1990
SEC. 1087. TECHNICAL CORRECTION RELATING TO CERTIFICATION OF

PODIATRIC TEACHING PROGRAMS.

Section 1861tbx6) of the Social Security Act (42 U.S.C. 1395x(bX6))
is amended by striking ‘‘Council on Podiatry Education of the
American Podiatry Association” and inserting in lieu thereof
“Council of Podiatric Medical Education of the American Podiatric
Medical Association’.

SEC. 40838, PROVISION OF OFFSITE COMPREHENSIVE OUTPATIENT REHA-
BILITATION SERVICES.

Section 1386licenl) of the Social Security Act (42 US.C.
1395x(cen1n is amended by adding at the end thereof the following:
“In the case of physical therapy, occupational therapy, and speech
pathology services, there shall be no requirement that the item or
service be furnished at any single fixed location if the item or serv-
ice is furnished pursuant to such plan and payments are not other-
wise made for the item or service under this title.”.

SEC. 1089, MEDICARE HEARINGS AND APPEALS.

(a) MAINTAINING CURRENT SYSTEM FOR HEARINGS AND APPEALS.—
Any hearing conducted under section 1869(bX1) of the Social Secu-
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rity Act prior to the date on which the Secretary of Health and
Human Services submits the report required under subsection (bx1)
shall be conducted by Administrative Law Judges of the Office of
Hearings and Appeals of the Social Security Administration in the
same manner as are hearings conducted under section 205(b)1) of
such Act.

tb) STUnpY AND REPORT ON UsE OF TELEPHONE HEARINGS.—

(1) The Secretary of Health and Human Services, together
with the Comptroller General of the United States, shall con-
duct a study on holding hearings under section 1869(b)1) of the
Social Security Act by telephone and shall report the results of
the study not later than 6 months after the date of enactment
of this Act.

(2) The study under paragraph (1) shall focus on whether
telephone hearings allow for a full and fair evidentiary hear-
ing, in general., or with respect to any particular category of
claims and shall examine the possible improvements to the
hearing process (such as cost-effectiveness, convenience to the
claimant, and reduction in time under the process) resulting
from the use of such hearings as compared to the_adoption of
other changes to the process (such as expansions in staff and
resources).

SEC. 1090. MORATORIUM ON LABORATORY PAYMENT DEMONSTRATION.
Prior to January 1, 1990, the Secretary of Health and Human
Services shall not conduct any demonstration projects relating to
competitive bidding as a method of purchasing laboratory services
under title XVIII of the Social Security Act. The Secretary may
contract for the design of. and site selection for, such demonstra-
tion projects.
SEC. 1091, PERMITTING DISABLED INDIVIDUALS TO RENEW ENTITLE-
MENT TO MEDICARE AFTER GAINFUL EMPLOYMENT WITH-
OUT A 2.-YEAR WAITING PERIOD.
ta) IN GENERAL —Section 226() of the Social Security Act (42
U.S.C. 426(f) is amended by inserting before the period at the end
the following: **, unless the physical or mental impairment which is
the basis for disability is the same as (or directly related to) the
physical or mental impairment which served as the basis for dis-
ability in such previous period”.
(b) EFFECTIVE DATE.—

(1) The amendment made by subsection (a) shall apply to
months beginning after the end of the 60-day period beginning
on the date of enactment of this Act.

(2) The amendment made by subsection (a) shall not apply so
as to include (for the purposes described in section 226(f) of the
Social Security Act) monthly benefits paid for any month in a
previous period (described in that section) that terminated
before the end of the 60-day period described in paragraph (1).

SEC. 1092. HEALTH MAINTENANCE ORGANIZATION REFORMS.

ta) Civi. MoONEY PENALTIES AND INTERMEDIATE SANCTIONS
AcaiNst HMOs/CMPs.-—Section 1876(iX6) of the Social Security
Act (42 U.SC. 1395mm) is amended to read as follows:

“(6xA) If the Secretary determines that an eligible organization
with a contract under this section—
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“(i) fails substantially to provide medically necessary items
and services that are required (under law or under the con-
tract) to be provided to an individual covered under the con-
tract, if the failure has adversely affected (or has substantial
likelihood of adversely affecting) the individual,

“(ii) imposes premiums on individuals enrolled under this
section in excess of the premiums permitted;

“(iii) acts to expel or to refuse to re-enroll an individual in
violation of the provisions of this section;

“(iv) engages in any practice that would reasonably be ex-
pected to have the effect of denying or discouraging enrollment
(except as permitted by this section) by eligible individuals
with the organization whose medical condition or history indi-
cates a need for substantial future medical services;

“(tv) misrepresents or falsifies information that is furnished—

“(I) to the Secretary under this section, or
“(1D to an individual or to any other entity under this
section; or

“(tvi) fails to comply with the requirements of subsection
(gU6NA);

the Secretary may provide for any of the remedies described in sub-
paragraph (B).

“(B) The remedies described in this subparagraph are—

“(i) civil money penalties of not more than $25,000 for each
such failure under clause (i) of subparagraph (A) or, with re-
spect to any other determination under such subparagraph, of
not more than $10,000 for each such determination,

“(i1) suspension of enrollment of individuals under this sec-
tion after the date the Secretary notifies the organization of a
determination under subparagraph (A) and until the Secretary
is satisfied that the basis for such determination has been cor-
rected and is not likely to recur, or

“(iii) suspension of payment to the organization under this
section for individuals enrolled after the date the Secretary no-
tifies the organization of a determination under subparagraph
(A) and until the Secretary is satisfied that the basis for such
determination has been corrected and is not likely to recur.

The provisions of section 1128A (other than subsections (a) and (b))
shall apply to a civil money penalty under clause (i) in the same
manner as they apply to a civil money penalty under that sec-
tion.”.

(b) TEMPORARY WAIVER FOR WATTS HEALTH FOUNDATION.—Sec-
tion 9312(c)3) of the Omnibus Budget Reconciliation Act of 1986 is
amer;lded by adding at the end thereof the following new subpara-
graph: -

“UD) TREATMENT OF CERTAIN WAIVERS.—In the case of an
eligible organization (or successor organization) that is de-
scribed in clauses (i) and (ii) of subparagraph (C) and that
received a grant or grants totaling at least $3,000,000 in
fiscal year 1987 under section 329(d)1)XA) or 330(dX1) of
the Public Health Service Act—

“(i) before January 1, 1990, section 1876(f) of the
Social Security Act shall not apply to the organization;



&l

-t
v il

Sk WO,

. deialiale nonadd FETR (! PR PR PPN RO LT A TR 5

%)

PO SN

109

“(ii) beginning on January 1, 1990, the Secretary of
Health and Human Services shall waive the require-
ment of such section with respect to the organization
if—

“tD before such date, the organization has sub-
mitted to the Secretary a schedule for the organi-
zation to comply with the requirement of section
1876(H 1) of such Act, and the Secretary has found
such schedule to be reasonable and has approved
such schedule; and

“(II periodically after such date, the Secretary
reviews the organization's compliance with such
schedule and determines that the organization has
complied, or made significant progress towards
compliance, with such schedule; and

“tiii) after January 1, 1990, if the Secretary has ap-
proved a schedule under clause (iiXI) and has deter-
mined, in a periodic review under clause (iiXIl), that
the organization has not complied, or made significant
progress towards compliance, with such schedule, the
Secretary may provide for a sanction described in sec-
tion 1876(f)(3) of the Social Security Act effective with
respect to individuals enrolling with the organization
after the date the Secretary notifies the organization
of such noncompliance.”.

(¢) ExTENSION oF WAIVERS FOR SociAl. HEALTH MAINTENANCE OR-
GANIZATIONS.—

(1) IN GENERAL.—The Secretary of Health and Human Serv-
ices shall extend without interrvuption, through September 30,
1992, the approval of waivers granted under subsection (a) of
section 2355 of the Deficit Reduction Act of 1984 for the dem-
onstration project described in subsection (b) of that section,
subject to the terms and conditions (other than duration of the
project) established under that section (as amended by subsec-
tion (b)).

(2) EXTENSION OF RiSK.—Section 2355(b)X5) of the Deficit Re-
ductlon Act of 1984 is amended by inserting “and 1n succeeding
years’ after “third year’.

(3) INTERIM REPORT.—Section 235")(d)(2) of the Deficit Reduc-
tion Act of 1984 is amended by striking “final” and inserting
“interim’’.

(4) FINAL REPORT.—The Secretary shall submit a final report
to the Congress on the project referred to in paragraph (1) not
later than March 31, 1993.

(d) PAYMENT METHODOLOGY REFORM DEMONSTRATIONS.—

(1) The Secretary of Health and Human Services (in this sec-
tion referred to as the “Secretary”) is specifically authorized to
conduct demonstrations under this subsection for the purpose
of testing alternative payment methodologies pertaining to
Icqapitation payments under title XVIII of the Social Security

ct.

(20 A) Demonstrations shall be conducted under this subsec-
tion in each of the following three areas:
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(i) Computing adjustments to the average per capita cost
under section 1876 of the Social Security Act on the basis
of health status.

(i1) Contracting with employer-related groups to provide
medicare coverage under which payment is Eased on the
experience of the employer-related group, benefits are of-
fered to employees in a managed care setting, and partici-
pation is voluntary.

(iii) Accounting for geographic variations in cost in the
adjusted average per capita costs applicable to an eligible
organization under section 1876 of the Social Security Act.

(3XA) In carrying out demonstrations under clause (i1), the
Secretary shall appoint (in consultation with the Congress) a
panel of specialists to review the project and advise on both
rate-setting and the adoption of appropriate measures to
ensure high quality of care.

(BXi) Each demonstration conducted under clause (iii) shall
consider geographic bases which may provide more equitable
and appropriate payment than is currently provided on a
county-by-county basis.

(i) Demonstrations under clause (iii) shall primarily serve
geographic areas in which payment rates under section 1876 of
the Social Security Act are below 80 percent of the median of
the adjusted average per capita cost for all counties within
metropolitan statistical areas (and may include eligible organi-
zations under section 1876 of such Act located in urban areas
that primarily serve populations from counties in which pay-
ment rates are below such percentage).

(iii) Five million dollars in each of fiscal years 1989 and 1990
is authorized for demonstrations under clause (iii).

(4) The provisions of subsection (a)2) and the first sentence
of subsection (b) of section 402 of the Social Security Amend-
ments of 1967 shall apply to the demonstration project under
paragraph (1) of this section as they apply to experiments
under subsection (aX1) of that section.

(e) HMO PayMENTS FOR HOSPITAL SERVICES.—

(1) Section 1876(g)4) of the Social Security Act (42 U.S.C.
1395mm(g)4)) is repealed.

(2) Section 1866(a)1) of such Act is amended by adding at the
end thereof the following new subparagraph:

“(0) in the case of hospitals and skilled nursing facilities to
accept as payment in full for inpatient hosptial and extended
care services that are covered under this title and are fur-
nished to any individual enrolled under section 1876 with an
eligible organization that has as of October 1, 1987, exercized
the option under 1876(gX4) of the Social Security Act as in
effect prior to the date of enactment at this section, the
amounts (in the case of hospitals) or limits (in the case of
skilled nursing facilities) that would be made as a payment in
full under this title if the individuals were not so enrolled.”

(3) ProvisioNs oF DRG rATES.—The Secretary of Health and
Human Services shall provide (in machine readable form) to el-
igible organizations described in paragraph (2) Medicare DRG
Rates for payments required by the amendment made by sub-
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section (b) and data on cost pass-through items for all inpatient
services provided to medicare beneficiaries enrolled with eligi-
ble organizations under section 1876 of the Social Security Act.

(1) EFrFecTiVE DATE.—The amendment made by paragraphs
(1) and (2) shall apply to admissions on or after April 1, 1988,
or earlier if the Secretary can provide the information re-
quired under paragraph (3) in machine readable form.

(f) DiscoUNT AND ADVANCE DETERMINATION OF PAYMENTS.—Sec-
tion 1876(aX1nC) is amended by adding at the end the following:
“In the case of a contract for a term of more than one year, the
Secretary, at the request of the eligible organization, may deter-
mine the annual rates for each year of the contract in advance of
entering into such contract, and may discount those annual rates
as the Secretary determines appropriate in advance of entering
into such a contract.”.

(g) PosT-CONTRACT PROTECTION FOR ENROLLEES WITH ELIGIBLE OR-
GANIZATIONS UNDER THE MEDICARE PROGRAM; PRIORITY UNDER THE
BaNkruprTCcY CODE.—

(1) Section 1876(b)(2) of such Act (42 U.S.C. 1395mm(b)2)) is
amended by adding at the end thereof the following new sub-
paragraph:

“(F) The entity makes assurances (satisfactory to the
Secretary) that in the event the entity ceases to provide
items and services pursuant to a contract under this sec-
tion, the entity will provide or arrange for supplemental
coverage of henefits under this title, during any exclusion
period related to a pre-existing condition, to all individuals
enlrolled with the entity who receive benefits under this
title.”

(2XA) Subchapter I of chapter 11 of title 11, United States
Code, is amended by adding at the end thereof the following
new section:

“§ 1114, Special payment rule for health maintenance organiza-
tions.

“ta) Notwithstanding any other provision of this title, in the case
of a debtor in possession that has made the assurances required
under section 1876(b)X2)F) of the Social Security Act, the debtor in
possession, or the trustee if one has been appointed under the pro-
visions of this chapter, shall timely make payments for supplemen-
tal coverage of benefits under title XVIII of the Social Security Act
(to the extent such payments are necessary to meet the require-
ment for which assurances are made under such section).

“(tby Any payment under subsection (a) required to be made
before a plan confirmed under section 1129 of this title is effective
has the status of an allowed administrative expense as provided in
section H03 of this title.”.

(B) Section 1129 of title 11, United States Code, is amended

by adding at the end of subsection (a) thereof the following:
“(12) In the case of an entity that has made the assurances re-
quired under section 1876(b)2)XF) of the Social Security Act, the
plan provides for the continuation after its effective date of pay-
ment for supplemental coverage of benefits under title XVIII of the
Social Security Act, at any time prior to confirmation of the plan,
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to the extent any such payment is necessary to meet the require-
ment for which assurances are made under such section.”.

(C) The table of sections for subchapter I of chapter 11, title
11, United States Code, is amended by adding at the end there-
of the following new item:

“1114. Special payment rule for health maintenance organizations.”.

(D) The amendments made by this paragraph shall become
effective on the date of enactment of this Act and shall be ef-
fective with respect to cases commenced under chapter 11 of
title 11, United States Code, in which a plan for reorganization
\a}rlas Rot confirmed by the court as of the date of enactment of
this Act.

(h) Task Forck oN MEDICARE CAPITATION.—
(1) There is hereby established a Task Force to be known as

the Task Force on Medicare Capitation (in this subsection re-
ferred to as the “Task Force’) to be composed of 15 members
appointed in accordance with paragraph (2)(A).

(2)XAXi) Members of the Task Force shall be appointed by the
Prospective Payment Assessment Commission, in consultation
with the Physician Payment Review Commission, after consul-
tation with private and prepaid health plan organizations.

(ii) Of the 15 members composing the Task Force—

(D five members shall be chosen from among representa-
tives of private health plan and prepaid health plan orga-
nizations (which representatives may include physicians
and other health professionals who serve Medicare benefi-
ciaries),

(ID five members shall be chosen from among research-
ers in health care delivery and finance and individuals
with an expertise in the financing and underwriting of
prepaid health care, and

(IIT) five members shall be chosen from among Medicare
beneficiaries and representatives of employers and labor.

(B) Members of the Task Force shall serve for the life of the
Task Force. A vacancy on the Task Force shall be filled in the
same manner in which the original appointment was made,
shall be consistent with the requirements of subparagraph
(F{f\)(ii), and shall not affect the powers or duties of the Task

orce.

(C) A majority of the members of the Task Force shall consti-
tute a quorum for the transaction of business. Decisions of the
Task Force shall be according to the vote of a simple majority
of those present and voting at a properly called meeting.

(D) The first meeting of the Task Force shall be called by the
Prospective Payment Assessment Commission and shall be
held not later than January 1, 1988. At such meeting, the
members of the Task Force shall select a chairman from
among such members and shall meet thereafter at the call of
the chairman or of a majority of the members (which in no
event shall be less than once every three months).

(3XA) Members of the Task Force shall serve without pay.

(B) Members of the Task Force shall be allowed travel ex-
penses, including a per diem allowance in lieu of subsistence,
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in the same manner as persons serving intermittently in the
Government service are allowed travel expenses under section
2703 of title 5, United States Code.

(41 A) It shall be the duty of the Task Force—

(i) to review periodically the calculations and methodolo-
gv employed by the Secretary in determining the capita-
tion rate with respect to an organization with a risk-shar-
ing contract with the Secretary of Health and Human
Services under section 1876 of the Social Security Act,

(ii) to document and report on the discrepancies between
the actual and projected United States per capita incurred
cost used for purposes of determining such capitation rate
tand, in particular. to identify such discrepancies with re-
spect to calendar years 1985, 1986, and 1987), and

(iii) to assess alternative methodologies for determining
such capitation rate.

(B) Not later than January 1 of 1989 and 1990, the Secretary
shall submit interim reports to the Congress describing the ac-
tivities of the Task Force during the preceding year and con-
taining such assessment. analysis, evaluation, and recommen-
dations tas described in subparagraph (C)i)) as can reasonably
be formulated at the time such reports are prepared and sub-
mitted.

(Cri) Not later than January 1, 1989, the Task Force shall
submit a report to the Congress that contains—

(D an assessment of the extent to which the long-term
cost of providing benefits under title XVIII of the Social
Security Act would be reduced by providing such benefits
through prepaid health plans;

(I an analysis of the use, cost, and quality of benefits
provided under prepaid plans as compared to fee-for-serv-
ice systems;

(III) an evaluation of—

(aa) the use of various geographic areas in calculat-
ing the capitation rate applicable to an organization
with a risk-sharing contract with the Secretary of
Health and Human Services under section 1876 of the
Social Security Act,

(bb) the use of fee-for-service reimbursement and
utilization rates in calculating such rate, and

tcc) the effects on such rate of substantial market
area penetration by capitated health plans; and

(I recommendations for revising the method for calcu-
lating the capitation rate applicable to an organization
with a risk-sharing contract with the Secretary of Health
and Human Services under section 1876 of the Social Secu-
rity Act that specifically address the need for—

(aa) adjusting the rate to account for the case mix
(including such factors as age, disability, and function-
al status) of individuals entitled to benefits under title
XVIII of the Social Security Act who are enrolled with
the organization, geographic differences in the cost of
furnishing services, and the effect of outlier cases,
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(bb) controlling and reimbursing for catastrophic ill-
ness by using alternative methodologies to calculate
the rate,

(cc) developing methods for ensuring that individ-
uals residing in rural or medically underserved areas
have access to quality health care (as provided
through such organizations), and

(dd) setting a more equitable rate with respect to
contracting organizations that serve rural or medically
underserved areas (or any geographic area in which
the medical practice is more conservative).

(iidI) The report submitted to the Congress under clause (i)
shall be prepared in consultation with the Health Care Financ-
ing Administration and shall be based, in part, upon the find-
ings of various research projects that are conducted by the
Task Force or by such Administration.

(ID Prior to submitting the report to the Congress under
clause (i), the Task Force shall make the report available to
representatives of private and prepaid health plan organiza-
tions and shall provide to such representatives an opportunity
for commenting upon the report. The comments of such repre-
sentatives shall accompany the report when submitted to the
Congress.

(5XANi) Subject to clause (ii), the Task Force may award
grants or contracts to individuals or entities to conduct re-
search that the Task Force determines would be of assistance
in the performance of any of the duties of the Task Force (as
described in paragraph (4)).

(ii) No contract or grant may be awarded under clause (i)
unless the Task Force demonstrates to the satisfaction of the
Prospective Payment Assessment Commission and the Physi-
cian Payment Review Commission that information otherwise
available to the Task Force is inadequate to allow the Task
Force to perform such duties.

(BXi) The Task Force may appoint and fix the pay of such
staff personnel as it deems desirable, without regard to the
provisions of title 5, United States Code, governing appoint-
ments in the competitive service, and without regard to the
provisions of chapter 51 and subchapter III of chapter 53 of
such title relating to classification and General Schedule pay
rates (which personnel shall be allowed travel expenses, includ-
ing a per diem in lieu of subsistence, in the same manner as
persons serving intermittently in the Government service are
allowed travel expenses under section 5703 of title 5, United
States Code).

(ii) The Task Force may use on a reimbursable basis, with
the prior consent of the commission concerned, the services of
the personnel of the Prospective Payment Assessment Commis-
sion and the Physician Payment Review Commission.

(C) The Task Force may use the United States mails in the
same manner and upon the same conditions as other depart-
ments and agencies of the United States Government.
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(D) The Task Force may accept, use, and dispose of donations
of money and property and may accept such volunteer services
of individuals as it deems appropriate.

(E) The Task Force may procure supplies, services, and prop-
erty, and make contracts.

(F) For purposes of carrying out its duties under paragraph
(4), the Task Force may adopt such rules for its organization
and procedures as it deems appropriate, including procedures
that allow any interested party the opportunity to submit in-
formation to the Task Force.

(6)A) The Task Force shall terminate on January 2, 1991.

(B) Any funds held by the Task Force on the date of termina-
tion of the Task Force shall be deposited in the general fund of
the Treasury of the United States and credited as miscellane-
ous receipts. Any property (other than funds) held by the Task
Force on such date shall be disposed of as excess or surplus
property.

(7) There are authorized to be appropriated for each of the
fiscal years 1988 through 1991 such sums as may be necessary
to carry out the provisions of this subsection.

(i) DisaBLED INDIVIDUAL CLASSIFICATION.—Section 1876(aX1)XB) of
such Act (42 U.S.C. 1395mm(a)1)B)) is amended—

(1) by inserting “(i)” after “(B)”; and

(2) by adding at the end thereof the following new clause:

“(ii) The Secretary shall establish a class of members based on
age and disability status that includes individuals who attain the
age of 65 during calendar year 1988, 1989, 1990, or 1991, are enti-
tled to benefits under this title, and (prior to attaining such age)
received disability insurance benefits under section 223.”.

(j) Two-YEAR EXTENSION ON PERIOD FOR BENEFIT STABILIZA-
TION.—

(1) Section 1876(g)(5) of such Act (42 U.S.C. 1395mm(g)5)), as
added by the amendment made by section 2350(aX2) of the Def-
icit Reduction Act of 1984, is amended by striking “four’” and
inserting in lieu thereof “six”’.

(2) The amendment made by paragraph (1) shall be effective
as if included in the enactment of the amendment made by
section 2350(a)(2) of the Deficit Reduction Act of 1984.

(k) TREATMENT oF MICHIGAN BLUE CARE HMO NETwORK UNDER
50 PErRCENT RULE.—Blue Care, Inc., a nonprofit corporation which
is indirectly owned and operated by Blue Cross and Blue Shield of
Michigan, Inc. and which enrolls individuals for the purpose of pro-
viding them with health care services through assignment to
health maintenance organizations which are indirectly or wholly
owned and operated by Blue Cross and Blue Shield of Michigan,
Inc., is deemed to meet the requirement of section 1876(f)(1) of the
Social Security Act (relating to limitation on enrollment of medi-
care and medicaid beneficiaries with an eligible organization) if—

(1) such requirement would be met if applied to all individ-
uals enrolied with (or otherwise assigned to) each of such
health maintenance organizations, and

(2) not more than 20 percent of the number of individuals
who are members of (or otherwise assigned to) each such orga-



o TEE .

~
X

Tk oy e, N

P P

R .

116

nization consists of individuals who are entitled to benefits
under title XVIII of the Social Security Act.
(1) AssiGNMENT oF MEMBERS FOR HIP HEALTH MAINTENANCE OR-
GANIZATION.—

(1) Section 1876(f) of such Act (42 U.S.C. 1395mm(f) is
amended by redesignating paragraph (3) as paragraph (4) and
by inserting after paragraph (2) the following new paragraph:

“(8A) An eligible organization described in subparagraph (B)
may elect, for purposes of determining the compliance of a subdivi-
sion, subsidiary, or affiliate described in subparagraph (BXiii) with
the requirement of paragraph (1) for the period before October 1,
1992, to have members of the subdivision, subsidiary, or affiliate
considered to be members of the parent organization.

“(B) An eligible organization described in this subparagraph is an
eligible organization which—

“(i) is described in section 1903(m)2)BXiii);

“(ii) has members who have a collectively bargained contrac-
tual right to obtain health benefits from the organization;

“(iii) elects to provide benefits under a risk-sharing contract
to individuals residing in a service area through a subdivision,
subsidiary, or affiliate which itself is an eligible organization
serving the area and which is wholly-owned or wholly-contract-
ed by the parent eligible organization; and

“(iv) has assumed any risk of insolvency and quality assur-
ance with respect to individuals receiving benefits through
such a subdivision, subsidiary, or affiliate.”.

(2) The amendments made by paragraph (1) shall become ef-
fective on the date of enactment of this Act.

SEC. 1093, R{'}l(;(;\'ERY OF PAYMENTS FOR CERTAIN PACEMAKER DE-
'1CES.

Section 1862(h) of the Social Security Act (42 U.S.C. 1395y(h)) is
amended—

(1) in paragraph (1XB), by striking ‘“law,” and inserting in
lieu thereof “law (and any amount paid to a provider under
any such warranty),”;

(2) in paragraph (1)XD), by striking “(3),” and inserting in lieu
thereof “(3), in determining the amount subject to repayment

under paragraph (2XC),";
(3) in paragraph (2)—
(A) by striking “and” at the end of subparagraph (A),
(B) by striking the period at the end of subparagraph (B)
and inserting in lieu thereof ‘, and”, and
(C) by adding at the end thereof the following new sub-
paragraph:

“C) to make repayment to the Secretary of amounts paid
under this title to the provider with respect to any cardiac
pacemaker device or lead which has been replaced by the man-
ufacturer, or for which the manufacturer has made payment to
the provider, under an express or implied warranty.”; and

(4) in paragraph (4)(B)—

(A) by striking ‘“or has” and inserting in lieu thereof “,

has”’, and
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(B) by striking “(2xB),” and inserting in lieu thereof
“(2uB), or has failed to make repayment to the Secretary
as required under paragraph (2XC),”.

(2) The amendments made by paragraph (1) shall become ef-
fective on January 1, 1988.

Subpart II—Medicaid Provisions

SEC. 1101. HOME AND COMMUNITY-BASED SERVICES FOR THE ELDERLY,

(a) WAIVER FORMULA.—
(1) Section 1915 of the Social Security Act (42 U.S.C. 1396n)
is amended—
(A) by transferring subsection (d) to the end of such sec-
tion and redesignating it as subsection (h), and
(B) by inserting after subsection (c) the following new
subsection:

“td1) Subject to paragraph (2), the Secretary shall grant a
waiver to provide that a State plan approved under this titie shall
include as ‘medical assistance’ under such plan payment for part or
all of the cost of home or community-based services (other than
room and board) which are provided pursuant to a written plan of
care to individuals 65 years of age or clder with respect to whom
there has been a determination that hat for the provision of such
services the individuals would be likeiy ‘¢ require the level of care
provided in a skilled nursing facility or intermediate care facility
the cost of which could be reimbursed under the State plan.

“(2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

“(A) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

l‘]‘(B) with respect to individuals 65 years of age or older
who—

“(i) are entitled to medical assistance for skilled nursing
or intermediate care facility services under the State plan,
“(ii) raay require such services, and
“(iii) may be eligible for such home or community-based
services under such waiver,
the State will provide for an evaluation of the need for such
skilled nursing facility or intermediate care facility services;

“(C) such individuals who are determined to be likely to re-
quire the level of care provided in a skilled nursing facility or
intermediate care facility are informed of the feasible alterna-
tives to the provision of skilled nursing facility or intermediate
care facility services, which such individuals may choose if
available under the waiver; and

Each State with a waiver under this subsection shall provide to the
Secretary annually, consistent with a reasonable data collection
plan designed by the Secretary, information on the impact of the
waiver granted under this subsection on the type and amount of

———
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medical assistance provided under the State plan and on the health
and welfare of recipients.

“(3) A waiver granted under this subsection may include a
waiver of the requirements of section 1902(a)1) (relating to state-
wideness), section 1902(a)(10)B) (relating to comparability), and sec-
tion 1902(a)10XC)xixIID (relating to income and resource rules ap-
plicable in the community). Subject to a termination by the State
(with notice to the Secretary) at any time, a waiver under this sub-
section shall be for an initial term of 3 years and, upon the request
of a State, shall be extended for additional 5-year periods unless
the Secretary determines that for the previous waiver period the
assurances provided under paragraph (2) have not been met. A
waiver may provide, with respect to post-eligibility treatment of
income of all individuals receiving services under the waiver, that
the maximum amount of the individual’s income which may be dis-
regarded for any month is equal to the amount that may be al-
lowed for that purpose under a waiver under subsection (c).

“(4) A waiver under this subsection may, consistent with para-
graph (2)—

“UA) limit the individuals provided benefits under such
waiver to individuals with respect to whom the State has de-
termined that there is a reasonable expectation that the
amount of medical assistance provided with respect to the indi-
vidual under such waiver will not exceed the amount of such
medical assistance provided for such individual if the waiver
did not apply, and

“(B) provide medical assistance to individuals for case man-
agement services, homemaker/home health aide services and
personal care services, adult day health services, respite care,
and other medical and social services that can contribute to
the health and well-being of individuals and their ability to
reside in a community-based care setting.

“(5XA) In the case of a State having a waiver approved under
this subsection, notwithstanding any other provision of section 1903
to the contrary, the total amount expended by the State for medi-
cal assistance with respect to skilled nursing facility services, inter-
mediate care facility services, and home and community-based
services under the State plan for individuals 65 years of age or
older during a waiver year under this subsection may not exceed
the projected amount determined under subparagraph (B).

“(B) For purposes of subparagraph (A), the projected amount
under this subparagraph is the sum of the following:

“(i) The aggregate amount of the State’s medical assistance
under this title for skilled nursing facility services and inter-
mediate care facility services furnished to individuals who
have attained the age of 65 for the base year increased by a
percentage which is equal to the lesser of 7 percent or the sum
of—

“(I) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the base year and the waiver year

involved, plus
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“(tII the percentage increase between the base year and
the waiver year involved in the number of residents in the
State who have attained the age of 65, plus

“tIID' 2 percent for each year beginning after the base
year and ending before the waiver year.

“tii) The aggregate amount of the State’s medical assistance
uinder this title for home and community-based services for in-
dividuals who have attained the age of 65 for the base year in-
creased by a percentage which is equal to the lesser of 7 per-
cent or the sum of—

‘(' the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the base year and the waiver year
involved, plus

“(ID the percentage increase between the base vear and
the waiver year involved in the number of residents in the
State who have attained the age of 65, plus

“(III 2 percent for each year beginning after the base
year and ending before the waiver year.

In the case of a State that does not report actual final expenditures
under this title to the Secretary on the basis of the age categories
described in this subparagraph for a year ending before the date of
the enactment of this subsection, such State (in order to be granted
a waiver under this subsection for any waiver year with respect to
which this subparagraph applies) must report such expenditures on
such basis with respect to each fiscal year beginning on or after Oc-
tober 1, 1988.

“(C) In this paragraph:

“(i) The term ‘home and community-based services’ includes
services described in sections 1905(a)7) and 1905(a)8), services
described in paragraph (4)(B), personal care services, and serv-
ices furnished pursuant to a waiver under subsection (c).

“tiin]) Subject to subclause (II), the term ‘base year’ means
the most recent year (ending before the date of the enactment
of this subsection) for which actual final expenditures under
this title have been reported to, and accepted by, the Secretary.

“(ID For purposes of subparagraph (C), in the case of a State
that does not report expenditures on the basis of the age cate-
gories described in such subparagraph for a year ending before
the date of the enactment of this subsection, the term ‘base
year’ means fiscal year 1989.

“(iii) The term ‘intermediate care facility services’ does not
include services in an institution for mental diseases.

“(6XA) A determination by the Secretary to deny a request for a
waiver (or extension of waiver) under this subsection shall be sub-
ject to review to the extent provided under section 1116(b).

“4B) Notwithstanding any other provision of this Act, if the Sec-
retary denies a request of the State for an extension of a waiver
under this subsection, any waiver under this subsection in effect on
the date suck request is made shall remain in effect for a period of
not less than 90 days after the date on which the Secretary denies
such request (or, if the State seeks review of such determination in
accordance with subparagraph (A), the date on which a final deter-
mination is made with respect to such review).”.
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(2XA) Section 1902(aX10XAXiiXVD of such Act (42 U.S.C.
1396a(ax 10X A)XiiAVI)) is amended by striking “section 1915(c)”
each place it appears and inserting ‘‘subsection (c) or (d) of sec-
tion 1915

(B) Section 1915(h) of such Act, as redesignated by subsection
(a), is aénended by striking ‘“(c)” and inserting in lieu thereof
“(¢) or (d)”".

(3) In the case of a State which, as of December 1, 1987, has
a waiver approved with respect to elderly individuals under
section 1915(c) of the Social Security Act, which waiver is
scheduled to expire before July 1, 1988, if the State notifies the
Secretary of Health and Human Services of the State’s inten-
tion to file an application for a waiver under section 1915(d) of
such Act (as amended by subsection (a) of this section), the Sec-
retary shall extend approval of the State’s waiver, under sec-
tion 1915(c) of such Act, on the same terms and conditions
through July 1, 1988.

(b) TECHNICAL AMENDMENT RELATING TO WAIVERS FOR HOME AND
CoMMUNITY-BASED Sgrvices.—Section 1915(c)X3) of such Act (42
US.C. 1396n(cX3) is amended by striking ‘“and section
1902(a)X10XB) (relating to comparability)” and inserting in lieu
thereof “, section 1902(aX10¥B) (relating to comparability), and sec-
tion 1902(a)10XC)GXIID (relating to single standard for income and
resource eligibility)”.

(c) INCREASE IN NUMBER OF INDIVIDUALS WHO MAY BE SERVED
UNDER MopeL HoMe AND CoMMUNITY-BASED SERVICE WAIVERS.—
Section 1915(c) of such Act (42 U.S.C. 1396n(c) is amended by
adding at the end thereof the following: “No waiver under this sub-
section shall limit by an amount less than 200 the number of indi-
viduals in the State who may receive home and community-based
services under such waiver.”.

(d) TECHNICAL AMENDMENT RELATING TO EFFECTIVE DATE FOR
ProvisioN oF HABILITATION SERVICES.—Section 9502(j)(1) of the Con-
solidated Omnibus Budget Reconciliation Act of 1985 is amended
by inserting before the end period “without regard to the date on
which the individual with respect to whom services are provided
was discharged from a skilled nursing facility or intermediate care
facility".

(e) EFFECTIVE DATE.—

(1) Except as provided in paragraph (2), the amendments
made by this section shall take effect on January 1, 1988.

(2XA) The amendment made by subsection (b) shall be effec-
tive as if included in the enactment of the Omnibus Budget
Reconciliation Act of 1986.

(B) The amendment made by subsection (c) shall become ef-
fective on the date of enactment of this Act.

(C) The amendment made by subsection (d) shall be effective
as if included in the enactment of the Consolidated Omnibus
Budget Reconciliation Act of 1985.

SEC. 1102. TREATMENT OF GARDEN STATE HEALTH PLAN.
(a) IN GENERAL.—Section 1903(m) of the Social Security Act (42

U.S.C. 1396(m)) is amended—-
(1) by adding at the end the following new paragraph:
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“(t6nA) For purposes of this subsection and section 1902(e(2)A),
in the case of the State of New Jersey, the term ‘contract’ shall be
deemed to include an undertaking by the State agency, in the State
plan under this title, to operate a program meeting all require-
ments of this subsection.

(‘i‘(BD The undertaking described in subparagraph (A) must pro-
vide—

“(i) for the establishment of a separate entity responsible for
the operation of a program meeting the requirements of this
subsection, which entity may be a subdivision of the State
agency administering the State plan under this title;

“tii) for separate accounting for the funds used to operate
such program,;

“tiil) for setting the capitation rates and any other payment
rates for services provided in accordance with this subsection
using a methodology satisfactory to the Secretary designed to
ensure that total Federal matching payments under this title
for such services will be lower than the matching payments
that would be made for the same services, if provided under
the State plan on a fee for service basis to an actuarially equiv-
alent population; and

“tiv) that the State agency will contract, for purposes of
meeting the requirement under section 1902(aX30XC), with an
org. nization or entity that under section 1154 reviews services
provided by an eligible organization pursuant to a contract
under section 1876 for the purpose of determining whether the
quality of services meets professionally recognized standards of
health care.

“tC"1 The undertaking described in subparagraph (A) shall be sub-
Ject to approval tand annual re-approval) by the Secretary in the
same manner as a contract under this subsection.

*“(D) The undertaking described in subparagraph (A) shall not be
eligible for a waiver under section 1915(b).”’; and

(2) in paragraph (2XF), by striking out all that precedes ‘“‘a
State plan may restrict”” and inserting in lieu thereof the fol-
lowing:

“(F) In the case of—

(i) a contract with an entity described in subparagraph (G) or
with a qualified health maintenance organization (as defined
in section 1310(d) of the Public Health Service Act) which
meets the requirement of subparagraph (Aii), or

“(ii) a program pursuant to an undertaking described in
paragraph (6) in which at least 25 percent of-the membership
enrolled on a prepaid basis are individuals who (I) are not in-
sured for benefits under part B of title XVIII or eligible for
benefits under this title, and (ID (in the case of such individ-
uals whose prepayments are made in whole or in part by any
government entity) had the opportunity at the time of enroll-
ment in the program to elect other coverage of health care
costs that would have been paid in whole or in part by any
governmental entity,”".

(b) CONFORMING AMENDMENT.—Section 1902(e)2)XA) (42 U.S.C.
1396a(e)2)XA) is amended by striking out ‘“section 1903(m)2XG)”
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and inserting in lieu thereof "paragraph (2)XG) or (6) of section

1903(m)”.

SEC. 1103. MEDICAID MATCHING RATE FOR QUALITY REVIEW OF HMO
SERYVICES.

(a) IN GENERAL.—Section 1903(aX3)C) of the Social Security Act
(42 U.S.C. 1396btaX3xC» is amended by inserting “or by a private
accreditation body in accordance with section 1902(aX30XC)" before
the semicolon.

(b) EFrecTivE DATE.—The amendment made by subsection (a)
shall apply to payments under title XIX of the Social Security Act
for calendar quarters beginning on or after the date of enactment
of this Act.

SEC. 1104, PHYSICIANS® SERVICES FURNISHED BY DENTISTS.

(a) CLARIFYING CoVERAGE.—Section 1905(a)5) of the Social Secu-
rity Act (42 U.S.C. 1396d(a)3)) is amended by inserting ‘“(A)” after
“(5)" and by inserting before the semicolon at the end the follow-
ing: ““, and (B) medical and surgical services furnished by a dentist
(described in section 1861(ri2)) to the extent such services may be
performed under State law either by a doctor of medicine or by a
doctor of dental surgery or dental medicine and would be described
in subparagraph (A) if furnished by a physician (as defined in sec-
tion 1861(r)1)".

(b) EFFECTIVE DATE.— -
(1) The amendment made by subsection (a) applies (except as

provided under paragraph (2)) to payments under title XIX of
the Social Security Act for calendar quarters beginning on or
after January 1, 1988, without regard to whether or not final
regulations to carry out such amendment have been promul-
gated by such date.

(2) In the case of a State plan for medical assistance under
title XIX of the Social Security Act which the Secretary of
Health and Human Services determines requires State legisla-
tion (other than legislation appropriating funds) in order for
the plan to meet the additional requirement imposed by the
amendment made by subsection (a), the State plan shall not be
regarded as failing to comply with the requirements of such
title solely on the basis of its failure to meet this additional re-
quirement before the first day of the first calendar quarter be-
ginning after the close of the first regular session of the State
legislature that begins after the date of enactment of this Act.

SEC. 4105. NEW YORK STATE PIL T PROGRAM FOR PRENATAL, MATERNI-
TY, AND NEWBORN CARE.

(a) IN GENERAL.—Upon application by the State of New York and
approval by the Secretary of Health and Human Services (in this
section referred to as the “Secretary”), the State of New York (in
this section referred to as the ‘‘State’’) may conduct a demonstra-
tion project in accordance with this section for the purpose of test-
ing its Prenatal/Maternity/Newborn Care Pilot Program (in this
section referred to as the “Program’’) as an alternative to existing

Federal programs.
(b) NATURE OF ProJect.—Under the demonstration project con-

ducted under this section—
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(1) any individual who receives benefits under the Prograin
shall not receive any of such benefits under the plan of the
State under title XIX of the Social Security Act; ancr

(2) the Secretary shall make payments to the State with re-
sgect to individuals receiving benefits under the Program in
the same amounts as would be payable for such benefits under
title XIX of the Social Security Act if such individuals were re-
ceiving such benefits under such title (as determined by the
Secretary).

(c) Waivers.—The Secretary may (with respect to the demonstra-
tion project under this section) waive compliance with any require-
ments contained in title XIX of the Social Security Act which (if
applied) would prevent the State from carrying out the project, ef-
fectively achieving its purpose, or receiving payments in accord-
ance with subsection (b)2).

(d) REQUIRED ASSURANCES.—As a condition of approval of the
demonstration project under this section, the State shall provide
assurances satisfactory to the Secretary that the State will contin-
ue to make benefits available under title XIX of the Social Securit
Act to all pregnant women entitled to receive benefits under suc
title to the extent such benefits are not provided under the Pro-
gram.

(e) DurATION OF PRoJECT.—The demonstration project under this
section shall be conducted for a period not to exceed three years.
SEC. 1106. MEDICAID WAIVER FOR HOSPICE CARE FOR AIDS PATIENTS.

Section 1905(0X1) of the Social Security Act (42 U.S.C. 1396d(o)1))
is amended—

(1) by inserting ‘“(A)” after ‘“(1)"";
(2) by striking “The” and inserting in lieu thereof ‘“Subject

to subparagraph (B), the’’; and
(3)hby adding at the end thereof the following new subpara-
graph:

“(BXi) For purposes of this title only, with respect to the defini-
tion of hospice program under section 1861(ddX2), the Secretary
may allow an agency or organization to make the assurance under
subparagraph (A)iii) of such section without taking into account
any individual who is afflicted with acquired immunodeficiency
syndrome.

“(ii) The Secretary shall establish appropriate procedures for
making the allowance under clause (i).”.

SEC. 4107. DELAY QUALITY CONTROL SANCTIONS FOR MEDICAID.

The Secretary of Health and Human Services shall not impose
any reductions in payments to States pursuant to section 1903(u) of
the Social Security Act for any calendar quarter beginning before
July 1, 1988.

SEC. 1108. TECHNICAL AMENDMENTS RELATING TO NEW JERSEY RES-
PITE CARE PILOT PROJECT.

(a) CoNDITIONS OF AGREEMENT.—Section 9414(b) of the Omnibus
Budget Reconciliation Act of 1986 is amended—
(1) by redesignating paragraphs (2), (3), and (4), as para-
graphs (3), (4), and (5), respectively,
(2) by inserting after paragraph (1) the following new para-

graph:

79-845 - 87 - 5
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“(2) provide that the State may submit a detailed proposal
describing the project (in lieu of a formal request for the
waiver of applicable provisions of title XIX of the Social Secu-
rity Act) and that submission of such a description by the State
will be (}reated as such a request for purposes of subsection
(g),”, an

(3) in paragraph (3), as redesignated by paragraph (1) of this
subsection, by striking “if the project’” and all that follows
through “Act” the second place it appears and inserting in lieu
thereof ‘‘the State shall utilize a post-eligibility cost-sharing
formula based on the available income of participants with
income in excess of the nonfarm income official poverty line
(as defined by the Office of Management and Budget, and re-
vised annually in accordance with section 673(2) of the Omni-
bus Budget Reconciliation Act of 1981)".

(b) DEFINITIONS.—
(1) Section 9414(a) of the Omnibus Budget Reconciliation Act

of 1986 is amended by striking “elderly and disabled individ-
uals” and inserting in lieu thereof “eligible individuals”'.
(2) Section 9414(c) of the Omnibus Budget Reconciliation Act
of 1986 is amended to read as follows:
“(c) Definitions.—For purposes of this section—
“(1) the term ‘eligible individual’ means an individual—

“(A) who is elderly or disabled,

“(BXi) whose income (not including the income of the
spouse or family of the individual) does not exceed 300 per-
cent of the amount in effect under section 1611(a)1XA) of
the Social Security Act (as increased pursuant to section
1617 of such Act), or

“(ii) in the case of an individual and spouse who are both
dependent on a caregiver, whose combined incomes do not
exceed such amount,

“(C) at the option of the State, who meets a resource
standard established by the State,

‘(D) who is at risk of institutionalization unless the indi-
vidual’s caregiver is provided with respite care, and

‘“(E) who has been determined to meet the requirements
of subparagraphs (A) through (D) in accordance with an
application process designed by the State; and

“(2) the term ‘respite care services’ shall include—

“(A) short-term and intermittent—

“(i) companion or sitter services (paid as well as vol-
unteer),

“(i1) homemaker and personal care-services,

“(iii) adult day care, and ‘

“(iv) inpatient care in a hospital, a skilled nursing
facility, or an intermediate care facility (not to exceed
a total of 14 days for any individual), and

‘“(B) peer support and training for family caregivers
(using informal support groups and organized counsel-
ing).”.

(c) Provisions SuBJECT T0 WAIVER.—Section 9414(g) of the Omni-
bus Budget Reconciliation Act of 1986 is amended by inserting
“section 1902(a)(10)XC)iXIID),” after “section 1902(a)10)B),”.
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(d) Errective DATE.—The amendments made by subsections (a),
(b), and (c) shall be effective as if included in the enactment of the

Omnibus Budget Reconciliation Act of 1986.

SEC. 1109. CONTINUED ELIGIBILITY AND RESTRICTION ON DISENROLL-
MENT WITHOUT CAUSE FOR METROPOLITAN HEALTH PLAN

HMO.

For purposes of sections 1902(e)(2XA) and 1903(m)2)XF) of the
Social Security Act, the Metropolitan Health Plan HMO operated
by the New York City public hospitals shall be treated in the same
manner as a qualified gealth maintenance organization (as defined
in section 1310(d) of the Public Health Service Act).

Subpart III—Social Services and Income Security

SEC. 4111. NATIONAL COMMISSION ON CHILDREN.
(a) Part A of title XI of the Social Security Act is amended by
adding at the end thereof the following:

““NATIONAL COMMISSION ON CHILDREN

“Sec. 1139. (a)(1) There is hereby established a commission to be
known as the National Commission on Children (in this section re-
ferred to as the ‘Commission’).

“(b)X1) The Commission shall consist of—

“(A) twelve members to be appointed by the President,

“(B) twelve members to be appointed by the Speaker of the
House of Reoresentatives (in this section referred to as the
‘Speaker’), and

“(C) twelve members to be appointed by the President pro
tempore of the Senate (in this section referred to as the Presi-
dent pro tempore).

“(2) The President, the Speaker, and the President pro tempore
shall each appoint as members of the Commission—

“(A) four individuals who—

“(i) are representatives of organizations providing serv-
ices to children,

“(ii) are involved in activities on behalf of children, or

“(iii) have engaged in academic research with respect to
the problems and needs of children,

“(B) four individuals who are elected or appointed public offi-
cials (at the Federal, State, or local level) involved in issues
and programs relating to children, and

“(C) four individuals who are parents or representatives of
parents or parents’ organizations.

“(3) The appointments made pursuant to subparagraphs (B) and
(C) of paragraph (1) shall be made in consultation with the chair-
men of committees of the House of Representatives and the Senate,
respectively, having jurisdiction over relevant Federal programs.

“(cX1) It shall be the duty and function of the Commission to
serve as a forum on behalf of the children of the Nation and to con-
duct the studies and issue the report required by subsection (d).

“(2) The Commission (and any committees that it may form)
shall conduct public hearings in different geographic areas of the
country, both urban and rural, in order to receive the views of a
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broad spectrum of the public on the status of the Nation’s children
and on ways to safeguard and enhance the physical, mental, and
emotional well-being of all of the children of the Nation, including
those with physical or mental disabilities, and others whose cir-
cumstances deny them a full share of the opportunities that par-
ents of the Nation may rightfully expect for their children.

“(3) The Commission shall receive testimony from individuals,
and from representatives of public and private organizations and
institutions with an interest in the welfare of children, including
educators, health care professionals, religious leaders, providers of
social services, representatives of organizations with children as
members, elected and appointed public officials, and from parents
and children speaking in their own behalf.

‘“‘d) Not later than September 30, 1988, the Commission shall
submit a report to the President and the Congress that sets forth
recommendations with respect to the following subjects:

“(1) Questions relating to the health of children that the
Commission shall address include—
“(A) how to reduce infant mortality,
“(B) how to reduce the number of low birth-weight

babies,

“(C) how to reduce the number of children with chronic
illnesses and disabilities,

“(D) how to improve the nutrition of children,

‘“(E) how to promote the physical fitness of children,

“(F) how to ensure that pregnant women receive ade-
quate prenatal care,

“(G) how to ensure that all children have access to both
preventive and acute care health services, and

“(H) how to improve the quality and availability of
health care for children;

in the context of the purposes of titles V and XIX of this Act
and (as appropriate) other provisions of Federal law.

“(2) Questions relating to social and support services for chil-
dlreé] and their parents that the Commission shall address in-
clude—
‘“(A) how to prevent and treat child neglect and abuse,

‘“(B) how to provide help to parents who seek assistance
in meeting the problems of their children,

“(C) how to provide counseling services for children,

“(D) how to strengthen the family unit,

“(E) how children can be assured of adequate care while
their parents are working or participating in education or
training programs,

“(F) how to improve foster care and adoption services,

“(G) how to reduce drug and alcohol abuse by children
and youths, and

“(H) how to reduce the incidence of teenage pregnancy;

in the context of the purposes of title XX and parts B and E of
title IV of this Act and (as appropriate) other provisions of Fed-
eral law.

“(3) Questions relating to education that the Commission

shall address include—
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“(A) how to encourage academic excellence for all chil-
dren at all levels of education,

“(B) how to use preschool experiences to enhance educa-
tional achievement,

“(C) how to improve the qualifications of teachers,

“(D) how schools can better prepare the Nation’s youth
to compete in the labor market,

‘“(E) how parents and schools can work together to help
children achieve success at each step of the academic
ladder,

“(F) how to encourage teenagers to complete high school
and remain in school to fulfill their academic potential,

“(G) how to address the problems of drug and alcohol
abuse by young people,

“(H) how schools might lend support to efforts aimed at
reducing the incidence of teenage pregnancy, and

‘“(I) how schools might better meet the special needs of
children who have physical or mental handicaps;

in the context of the purposes of title XX and part B of title IV
of this Act and (as appropriate) other provisions of Federal

law.
“(4) Questions relating to income security that the Commis-

sion shall address include—
“(A) how to reduce poverty among chlldren, and

“(B) how to ensure that parents support their children to
the fullest extent possible through improved child support
collection services, including services on behalf of children
whose parents are unmarried;

in the context of the purposes of parts A, C, and D of title IV
i)f this Act and (as appropriate) other provisions of Federal
aw.

“(5) In addition to addressing the questions specified in para-
graphs (1) through (4), the Commission shall—

“(A) seek to identify ways in which public and private
organizations and institutions can work together at the
community level to identify deficiencies in existing serv-
ices for families and children and to develop recommenda-
tions to ensure that the needs of families and children are
met, using all available resources, in a coordinated and
comprehensive manner,

‘“(B) assess the existing capacities of agencies to collect
and analyze data on the status of children and on relevant
programs, identify gaps in the data collection system, and
recommend ways to improve the collection of data and the
coordination among agencies in the collection and utiliza-
tion of data, and

“(C) examine the extent to which programs under this
Act can be used to meet the needs of families and children
and recommend any changes in such programs to make
them more effective in meeting such needs.

The report required by this subsection shall be based upon the tes-
timony received in the hearings conducted pursuant to subsection
(c), and upon other data and findings developed by the Commission.
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“(eX1XA) Members of the Commission shall be appointed not
later than sixty days after the date of the enactment of this sec-
tion, for terms ending on September 30, 1988.

“(B) A vacancy in the Commission shall not affect its powers, but
?‘}l)lalcli be filled in the same manner as the vacant position was first
illed.

“(2) The Commission shall elect one of its members to serve as
Chairman of the Commission. The Chairman shall be a nonvoting
member of the Commission.

“{3) A majority of the members of the Commission shall consti-
tute a quorum for the transaction of business.

“(4XA) The Commission shall meet at the call of the Chairman,
or at the call of a majority of the members of the Commission.

“(B) The Commission shall meet not less than four times during
the period beginning with the date of the enactment of this section
and ending with September 30, 1988.

“(5) Decisions of the Commission shall be according to the vote of
a simple majority of those present and voting at a properly called
meeting.

“(6) Members of the Commission shall serve without compensa-
tion, but shall be reimbursed for travel, subsistence, and other nec-
essary expenses incurred in the performance of their duties as
members of the Commission.

“(fX1) The Commission shall appoint an Executive Director of the
Commission who shall be compensated at a rate fixed by the Com-
mission, but which shall not exceed the rate established for level V
of the Executive Schedule under title 5, United States Code.

“(2) In addition to the Executive Director, the Commission may
appoint and fix the compensation of such personnel as it deems ad-
visable, in accordance the provisions of title 5, United States Code,
governing appointments to the competitive service, and the provi-
sions of chapter 51 and subchapter III of chapter 53 of such title,
relating to classification and General Schedule pay rates.

“(g) In carrying out its duties, the Commission, or any duly orga-
nized committee thereof, is authorized to hold such hearings, sit
and act at such times and places, and take such testimony, with
respect to matters for which it has a responsibility under this sec-
tion, as the Commission or committee may deem advisable.

“(h)(1) The Commission may secure directly from any department
or agency of the United States such data and information as may
be necessary to carry out its responsibilities.

“(2) Upon request of the Commission, any such department or
agency shall furnish any such data or information.

“(i) The General Services Administration shall provide to the
Commission, on a reimbursable basis, such administrative support
services as the Commission may request.

“(j) There are authorized to be appropriated such sums as may be
necessary to carry out this section.”.

SEC. 4112, BOARDER BABIES DEMONSTRATION PROJECT.
Section 426 of the Social Security Act (42 U.S.C. 626) is amend-

ed—
(1) by redesignating subsection (b) as subsection (c); and
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(2) by inserting immediately after subsection (a) the follow-
ing new subsection:

“(bX1) There are authorized to be appropriated $4,000,000 for
each of the fiscal years 1988, 1989, and 1990 for grants by the Sec-
retary to public or private entities submitting applications under
this subsection for the purpose of conducting demonstration
projects under this subsection to develop alternative care arrange-
ments for infants who do not have health conditions that require
hospitalization and who would otherwise remain in inappropriate

hospital settings.
“(2) The demonstration projects conducted under this section

may include—

‘“(A) projects designed to allow infants described in para-
graph (1) to remain with a parent in a residential setting,
where appropriate care for the infant and suitable treatment
for the parent (including treatment for drug or alcohol addic-
tion) may be assured, with the goal of rehabilitating the parent
and eliminating the need for such care for the infant;

“(B) projects that assure appropriate, individualized care for
such infants in a foster home or other non-medical residential
setting in cases where such infant has been abandoned by his
or her parents; and

“(C) such other projects as the Secretary determines will best
serve the interests of such infants and will serve as models for
projects that agencies or organizations in other communities
may wish to develop.

“(3) In evaluating applications from entities proposing to conduct
a demonstration project under this subsection, the Secretary shall
give priority to those projects that—
“(A) serve areas most in need of alternative care arrange-
ments for infants described in paragraph (1);
“(B) provide for adequate evaluation; and
“(C) meet such other criteria as the Secretary may prescribe.
“(4) Grants may be used to pay the costs of maintenance and of
necessary medical and social services (to the extent that these costs
are not otherwise paid for under other titles of this Act), and for
such other purposes as the Secretary may allow.”
SF( 4113. q'](‘,l}\ll)tyl' OF INFANTS AND CHILDREN WITH AIDS IN FOSTER
(a) IN GENERAL.—The Secretary of Health and Human Services
(in this section referred to as the ‘“‘Secretary”), together with the
Comptroller General of the United States, shall conduct (or ar-
range for) a survey to determine—

(1) the total number of infants and children in the United
States with acquired immune deficiency syndrome who have
been placed in foster care;

(2) the problems encountered by social service agencies in
pl%cing infants and children with such syndrome in foster care;
an

(3) the potential increase (over the five-year period beginning
on the date of enactment of this Act) in the number of infants
and children with such syndrome who will require foster care.
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For purposes of this section, an infant or child with acquired
immune deficiency syndrome includes an infant or child who is in-
fected with the virus associated with such syndrome.

(b) RESTRICTION ON ScoPE oF SURVEY.—In conducting (or arrang-
ing for) the survey under subsection (a), the Secretary shall assure
that survey activities do not duplicate research activities conducted
by the Centers for Disease Control. .

(c) REporT.—Not later than 12 months after the date of enact-
ment of this Act, the Secretary shall report to the Congress on the
results of the survey conducted under subsection (a) and shall
make recommendations to the Congress with respect to improving
the care of infants and children with acquired immune deficiency
syndrome who lack ongoing parental involvement and support.

SEC. {1114, (Tls!'ll!Al’;‘P:S'lll’P()RT DEMONSTRATION PROGRAM IN NEW YORK

(a) IN GENERAL.—Upon application by the State of New York and
approval by the Secretary of Health and Human Services (in this
section referred to as the ‘“‘Secretary”), the State of New York (in
this section referred to as the ‘‘State”’) may conduct a demonstra-
tion program in accordance with this section for the purpose of
testing a State program as an alternative to the program of Aid to
Families with Dependent Children under title IV of the Social

Security Act.
(b) NATURE oF PrROGRAM.—Under the demonstration program

conducted under this section—

(1) all custodial parents of dependent children who are eligi-
ble for supplements under the State plan approved under sec-
tion 402(a) of the Social Security Act (and such other types or
classes of such parents as the State may specify) may elect to
receive benefits under the State’s Child Support Supplement
Program in lieu of supplements under such plan; and

(2) the Federal government will pay to the State with respect
to families receiving benefits under the State’s Child Support
Supplement Program the same amounts as would have been
payable with respect to such families under sections 403 and
1903 of the Social Security Act as if the families were receiving
aid and medical assistance under the State plans in effect with
respect to such sections.

(c) Waivers.——The Secretary shall (with respect to the program
under this section) waive compliance with any requirements con-
tained in title IV of the Social Security Act which (if applied)
would prevent the State from carrying out the program or effec-
tively achieving its purpose.

(d) ConpITIONS OF APPROVAL.—As a condition of approval of the
program under this section, the State shall—

S (1) provide assurances satisfactory to the Secretary that the
tate—
(A) will continue to make assistance available to all eli-
gible children in the State who are in need of financial
support, and
(B) will continue to operate an effective child support en-
forcement program;
(2) agree—
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(A) to have the program evaluated, and
(B) to report interim findings to the Secretary at such
times as the Secretary shall provide; and

(3) satisfy the Secretary that the program will be evaluated
using a reasonable methodology that can determine whether
changes in work behavior and changes in earnings are attrib-
utable to participation in the program.

(e) AppLICATION Process.—In order to participate in the program
under this section, the State must submit an application under this
section not later than two years after the date of enactment of this
Act. The Secretary shall approve or disapprove the application of
the State not later than 90 days after the date of its submission. If
the application is disapproved, the Secretary shall provide to the
State a statement of the reasons for such disapproval, of the
changes needed to obtain approval, and of the date by which the
State may resubmit the application. )

() ErrecTive DATE.—The program under this section shall com-
mence not-later than the first day of the third calendar quarter be-
ginning on or after the date on which the application of the State
is approved in accordance with subsectien-(e).

(g) DURATION OF PROGRAM.—

(1) Except as provided in paragraph (2), if the Secretary ap-
proves the application of the State, the demonstration program
under this section shall be conducted for a period not to exceed
five years.

(2XA) The Governor of the State may before the end of the
period described in paragraph (1) terminate the demonstration
program under this section if the Governor finds that the pro-
gram is not successful in testing the State’s Child Support Sup-
plement Program as an alternative to the program under title
IV of the Social Security Act. The Governor shall notify the
Secretary of the decision to terminate the program not less
than thtee months prior to the date of such termination.

(B) The Secretary may terminate the program before the end
of such period if the Secretary finds that the program is not in
compliance with the terms of the application. The Secretary
shall notify the Governor of the decision to terminate the pro-
gram not less than three months prior to the date of such ter-
mination.

SEC. 1115, DEMONSTRATION OF FAMILY INDEPENDENCE PROGRAM.

(a) IN GENERAL.—Upon application of the State of Washingtonr
and approval by the Secretary of Health and Human Services, the
State of Washington (in this section referred to as the ‘‘State’’) may
conduct a demonstration project in accordance with this section for
the purpose of testing whether the operation of its Family Inde-
pendence Program enacted in May 1987 (in this section referred to
as the ‘“Program”), as an alternative to the AFDC program under
title IV of the Social Security Act, would more effectively break the
cycle of poverty and provide families with opportunities for eco-
nomic independence and strengthened family functioning.

(b) NATURE oF ProJeEcT.—Under the demonstration project con-

ducted under this section—
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(1) every individual eligible for aid under the State plan ap-
proved under section 402(a) of the Social Security Act shall be
eligible to enroll in the Program, which shall operate simulta-
neously with the AFDC program so long as there are individ-
uals who qualify for the latter;

(2) cash assistance shall be furnished in a timely manner to
all eligible individuals under the Program (and the State may
not make expenditures for services under the Program until it
has paid all necessary cash assistance), with no family receiv-
ing less in-cash benefits than it would have received under the
AFDC program;

(3) individuals may be required to register, undergo assess-
ment, and participate in work, education, or training under
the Program, except that—

f(A) work or training may not be required in the case
0 —

(i) a single parent of a child under six months of
age, or more than one parent of such a child in a two-
parent family,

(ii) a single parent with a child of any age who has
received assistance for less than six months,

(iii) a single parent with a child under three years of
age who has received assistance for less than three
years,

(iv) an individual under 16 years of age or over 64
years of age,

(v) an individual who is incapacitated, temporarily
ill, or needed at home to care for an impaired person,
or

(vi) an individual who has not yet been individually
notified in writing of such requirement or of the expi-
ration of his or her exempt status under this subpara-
graph;

(B) participation in work or training shall in any case be
voluntary during the first two years of the Program, and
may thereafter be made mandatory only in counties where
more than 50 percent of the enrollees can be placed in em-
ployment within three months after they are job ready;

(C) in no case shall the work and training &. pect of the
Program be mandated in any county where the unemploy-
ment level is at least twice the State average; and

(D) mandated work shall not include work in any posi-
tion created by a reduction in the work force, a bona fide
labor dispute, the decertification of a bargaining unit, or a
new job classification which subverts the intention of the
Program,;

(4) there shall be nc change in existing State law which
would eliminate guaranteed benefits or reduce the rights of ap-
plicants or enrollees; and

(5) the Program shall include due process guarantees and
procedures no less than those which are available to partici-
pants in the AFDC program under Federal law and regulation

and under State law.
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(c) WAIvErs.—The Secretary shall (with respect to the project
under this section) waive compliance with any requirements con-
tained in title IV of the Social Security Act which (if applied)
would prevent the State from carrying out the project or effectively
achieving its purpose, or with the requirements of sections
1902(a)1), 1902(e)1), and 1916 of that Act (but only to the extent
necessary to enable the State to carry out the program as enacted
by the State in April 1987).

(d) FUNDING.—
(1) The Secretary shall under section 403(b) or 1903(d) of the

Social Security Act (as may be appropriate) reimburse the
Stateé for its expenditures under the Program—

(A) at a rate equal to the Federal matching rate applica-
ble to the State under section 403(a)1) (or 1118) of the
Social Security Act, for cash assistance, medical aszistance,
and child care provided to enrollees;

(B) at a rate equal to the applicable Federal 1aatching
rate under section 403(a)3) of such Act, for administrative
expenses; and -

(C) at the rate of 75 percent for an evaluation plan ap-
proved by the Secretary.

(2) As a condition of approval of the project under this sec-
tion, the State must provide assurances satisfactory to the Sec-
retary that the total amount nf Federal reimbursement over
the period of the project will not exceed the anticipated Feder-
al reimbursements (over that period) under the AFDC and
Medicaid programs; but this paragraph shall not prevent the
State from claiming reimbursement for additional persons who
would qualify for assistance under the AFDC program, for
costs attributable to increases in the State’s payment standard,
or for any other federally-matched benefits or services.

(e) EvaLuaTION.—The State must satisfy the Secretary that the
program will be evaluated using a reasonable methodology.

(f) DURATION OF PROJECT.—

(1) The project under this section shall begin on the date on
which the first individual is enrolled in the Program and (sub-
Ject to paragraph (2)) shall end five years after that date.

(2) The project may be terminated at any time, on six
months written notice, by the State or (upon a finding that the
State has materially failed to comply with this section) by the
Secretary.

SEC. 1116. REPEAL OF UNNECESSARY CHILD SUPPORT REVOLVING FUND.

(a) IN GENERAL.—Section 452(c) of the Social Security Act (42
U.S.C. 652(c)) is amended to read as follows:

“(c) The Secretary of the Treasury shall from time to time pay to
each State for distribution in accordance with the provisions of sec-
tion 457 the amount of each collection made on behalf of such
State pursuant to subsection (b).”.

(b) EFrecTiVE DATE.—The amendment made by subsection (a)
shall apply with respect to amounts collected after the date of en-

actment of this Act.
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SEC. 4117. DEMONSTRATION PROGRAM TO ASSIST HOMELESS INDIVID.
= UALS IN OBTAINING SSI BENEFITS.

(a) ESTABLISHMENT OF DEMONSTRATION PROGRAM.—

(1) In order to demonstrate and test the feasibility of devel-
oping and using special procedures to ensure that all homeless
individuals in shelters fully and clearly understand their
rights to benefits under the SSI program and other programs
established under the Social Security Act, to provide such indi-
viduals with all possible assistance in applying for such bene-
fits and obtaining the information and documentation neces-
sary for that purpose, and to ensure that all such individuals
receive the benefits to which they are entitled under such pro-
grams, up to 10 States may each create an SSI Outreach Team
Project in accordance with this section. Each project approved
under this section shall meet such conditions and require-
ments, consistent with this section, as the Secretary of Health
and Human Services (in this section referred to as the Secre-
tary) shall prescribe.

(2XA) The Secretary shall consider all applications received
from States desiring to conduct SSI Outreach Team Projects
under this section and shall approve up to 10 applications in-
volving projects which appear likely to contribute significantly
to the achievement of the purpose of this section.

(B) Of the projects approved under paragraph (1), 5 shall
commence their operations during the fiscal year 1988 and the
remainder shall commence their operations during the fiscal
year 1989, as designated by the Secretary at the time of such
approval.

(3) The Secretary shall make grants to the States whose ap-
plications are approved under paragraph (2) in order to cover
the costs incurred by such States in carrying out their SSI Out-
reach Team Projects, including the costs of staff, administra-
tion, transportation, and other necessary expenses. The cost of
each such project shall not exceed $250,000 a year, except that
the Secretary may in any particular case permit the State to
incur costs in excess of such amount (and increase the amount -
of the grant accordingly), to the extent that appropriated funds
are available therefor, if the State satisfactorily demonstrates
that higher costs must be incurred in order to properly serve
the homeless within the project area.

(b) Warvers.—The Secretary may waive any and all require-
ments, restrictions, and limitations (contained in title XVI of the
Social Security Act or in regulations prescribed thereunder, or in
any other law or regulation) which could prevent or hinder the op-
eration of the demonstration program under this section.

(¢c) INFORMATION AND REPORTS; EVALUATION.—

(1) Each State having an approved SSI Outreach Team
Project shall periodically submit to the Secretary such infor-
mation (with respect to the project) as may be necessary to
enable the Secretary to evaluate such project in particular and
the demonstration program under this section in general.

(2XA) The Secretary shall from time to time (but not less
often than annually) submit to the Congress a full and com-
plete report on the program under this section, together with a
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detailed evaluation of such program and of the projects there-
under along with such recommendations as may be deemed ap-
propriate. Such evaluation and such recommendations shall be
designed to serve as a basis for determining whether (and to
what extent) the activities and procedures included in the dem-
onstration program under this section should be continued, ex-
panded, or modified, or converted (with or without changes)
into a regular feature of permanent law.

(B) The criteria used by the Secretary in evaluating the pro-
gram and the projects thereunder shall not be limited to those
which would normally be used in evaluating programs and ac-
tivities of the kind involved, but shall fully take into account
the special circumstances of the homeless and their need for
personalized attention and follow-through assistance, and shall
emphasize the extent to which the procedures and assistance
made available to applicants under such projects are recogniz-
ing those circumstances and meeting that need.

(e) AUTHORIZATION OF APPROPRIATIONS.—To carry out this sec-
tion, there are authorized to be appropriated to the Secretary—

(1) the sum of $1,250,000 for the fiscal year 1988;

(2) the sum of $2,500,000 for the fiscal year 1989; and

(3) such sums as may be necessary for each fiscal year there-

after.
SEC. 1118. MODIFICATION OF INTERIM ASSISTANCE REIMBURSEMENT
PROGRAM.

(a) IN GENERAL.—Section 1631(g)(2) of the Social Security Act (42
U.S.C. 1383(g)2)) is amended in the first sentence by strlking “at
the time the Secretary makes the first payment of benefits’ and
inserting in lieu thereof “at the time the Secretary makes the first
payment of benefits with respect to the period described in clause
(A) or (B) of paragraph (3)"”.

(b) DEFINITION OF INTERIM AssISTANCE.—Section 1631(gX3) of such
Act (42 U.S.C. 1383(gX3)) is amended—

(1) by inserting “(A)” after “basic needs’’; and

(2) by inserting before the period at the end the following: “,
or (B) during the period beginning with the first month for
which the individual's benefits (as defined in paragraph (2))
have been terminated or suspended if the individual was subse-
quently found to have been eligible for such benefits"".

(c) EFFecTivE DATE.—The amendments made by this section shall
become effective with the 13th month following the month in
which this Act is enacted, or, if sooner, with the first month for
which the Secretary of Health and Human Services determines
that it is administratively feasible.

SEC. 1119. DEMONSTRATION PROGRAM TO PROVIDE SELF-EMPLOYMENT
ALLOWANCE FOR ELIGIBLE INDIVIDUALS.

(a) IN GENERAL.—The Secretary of Labor (hereinafter in this sec-
tion referred to as the “Secretary’’) shall carry out a demonstration
program under this section for the purpose of making available
self-employment allowances to eligible individuals. To carry out
such program, the Secretary shall enter into agreements with

three States that—
(1) apply to participate in such program, and
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(2) demonstrate to the Secretary that they are capable of im-

plementing the provisions of the agreement.
(b) SELECTION OF STATES.—

(1) In determining whether to enter into an agreement with
a State under this section, the Secretary shall take into consid-
eration at least— .

(A) the availability and quality of technical assistance
c1]1rre3tly provided by agencies of the State to the self-em-
ployed;

(B) existing local market conditions and the business cli-
mate for new, small business enterprises in the State;

(C) the adequacy of State resources to carry out a regu-
lar unemployment compensation program and a program
under this section;

(D) the range and extent of specialized services to be pro-
vided by the State to individuals covered by such an agree-
ment;

(E) the design of the evaluation to be applied by the
State to the program; and

(F) the standards which are to be utilized by the State
for the the purpose of assuring that individuals who will
receive self-employment assistance under this section will
have sufficient experience (or training) and ability to be
self employed.

(2) The Secretary may not enter into an agreement with any
State under this section unless the Secretary makes a determi-
nation that the State’s unemployment compensation program
has adequate reserves.

(c) PROVISIONS OF AGREEMENT.—Any agreement entered into with
a State under this section shall provide that—

(1) each individual who is an eligible individual with respect
to any benefit beginning during the three-year period com-
mencing on the date on which such agreement is entered into
shall receive a self-employment allowance;

(2) self-employment allowances made to any individual under
this section shall be made in the same amount, on the same
terms, and subject to the same conditions as regular or ex-
tended unemployment compensation, as the case may be, paid
by such State; except that—

(A) State and Federal requirements relating to availabil-
ity for work, active search for work, or refusal to accept
suitable work shall not apply to such individual; and

(B) such individual shall be considered to be unemployed
for purposes of the State and Federal laws applicable to
unemploKment compensation,

as long as the individual meets the requirements applicable
under this section to such individual;

(3) to the extent that such allowances are made to an indi-
vidual under this section, an amount equal to the amount of
such allowances shall be charged against the amount that may
be paid to such individual under State law for regular or ex-
tended unemployment compensation, as the case may be;

(4) the total amount paid to an individual with respect to
any benefit year under this section may not exceed the total
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amount that could be paid to such individual for regular or ex-
tended unemployment compensation, as the case may be, with
respect to such benefit year under State law;

(5) the State shall implement a program that—

(A) is af)proved by the Secretary;

(B) will not result in any cost to the Unemployment
Trust Fund established by section 904(a) of the Social Secu-
rity Act in excess of the cost which would have been in-
curred by such State and charged to such Fund if the
State had not participated in the demonstration program
under this section;

(C) is designed to select and assist individuals for self-
employment allowances, monitor the individual's self-em-
ployment, and provide, as described in subsection (d), to
the Secretary a complete evaluation of the use of such al-
lowances; and

(D) otherwise meets the requirements of this section; and

(6) the State, from its general revenue funds, shall—

(A) repay to the Unemployment Trust Fund any cost in-
curred by the State and charged to the Fund which ex-
ceeds the cost which would have been incurred by such
State and charged to such Fund if the State had not par-
tic(iipated in the demonstration program under this section;
an

(B) in any case in which any excess cost described in sub-
paragraph (A) is not repaid in the fiscal year in which it
was charged to the Fund, pay to the Fund an amount of
interest, on the outstanding balance of such excess cost,
which is sufficient (when combined with any repayment by
the State described in subparagraph (A)) to reimburse the
Fund for any loss which would not have been incurred if
such excess cost had not been incurred.

(d) EVALUATION.—

(1) Each State that enters into an agreement under this sec-
tion shall carry out an evaluation of its activities under this
section. Such evaluation shall be based on a treatment group
and a control group with not more than one-half of the individ-
uals receiving assistance at any one time being assigned to the
treatment group.

(2) The Secretary shall use the data provided from such eval-
uation to analyze the benefits and the costs of the program car-
ried out under subsection (g), and to estimate any excess costs
described in subsection (c)(6)A).

(e) FINANCING.—

(1) Notwithstanding section 303(a)5) of the Social Security
Act and section 3304(aX4) of the Internal Revenue Code of
1986, amounts in the unemployment fund of a State may be
used by a State to make payments (exclusive of expenses of ad-
ministration) for self-employment allowances made under this
section to an individual who is receiving them in lieu of regu-
lar unemployment compensation.

(2) In any case in which a self-employment allowance is
made under this section to an individual in lieu of extended
unemployment compensation under the Federal-State Ex-
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tended Unemployment Compensation Act of 1970, payments
made under this section for self-employment allowances shall
be considered to be compensation described in section 204(a)(1)
of such Act and paid under State law.

() LimiraTioN.—No funds made available to a State under title
III of the Social Security Act or any other Federal law may be used
for the purpose of administering the program carried out by such
State under this section.

(g) REPORT TO CONGRESS.—
(1) Not later than two years after the date of enactment of

this Act, the Secretary shall submit an interim report to the
Congress on the effectiveness of the demonstration program
carried out under this section. Such report shall include—
(A) information on the extent to which this section has
been utilized;
(B) an analysis of any barriers to such utilization; and
(C) an analysis of the feasibility of extending the provi-
sions of this section to individuals not covered by State un-
employment compensation laws.

(2) Not later than four years after the date of the enactment
of this Act, the Secretary shall submit a final report to the
Congress on such program.

(h) FRAUD AND OVERPAYMENTS.—

(1) If an individual knowingly has made, or caused to be
made by another, a false statement or representation of a ma-
terial fact, or knowingly has failed, or caused another to fail,
to disclose a material fact, and as a result of such false state-
ment or representation or of such nondisclosure such individ-
ual has received payment under this section to which he was
not entitled, such individual shall be—

(A) ineligible for further assistance under this section;

and
(B) subject to prosecution under section 1001 of title 18,

United States Code.

(2XA) If any person received any payment under this section
to which such person was not entitled, the State is authorized
to require such person to repay such assistance; except that
the State agency may waive such repayment if it determines

that—
(i) the providing of such assistance or making of such
payment was without fault on the part of such person; and
(ii) such repayment would be contrary to equity and
good conscience.
(B) No repayment shall be required under subparagraph (A) until
a determination has been made, notice thereof and an opportunity
for a fair hearing has been given to the person, and the determina-
tion has become final. Any determination under such subpara-
graph shall be subject to review in the same manner and to the
same extent as determinations under the State unemployment
compensation law, and only in that manner and to that extent.
(i) DEFINITIONS.—For purposes of this section—
(1) the term “eligible individual”’ means, with respect to any
benefit year, an individual who—
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(A) is eligible to receive regular or extended compensa-
tion under the State law during such benefit year;

(B) is likely to receive unemployment compensation for
the maximum number of weeks that such compensation is
made available under the State law during such benefit
year;

(C) submits an application to the State agency for a self-
employment allowance under this section; and

(D) meets applicable State requirements,

except that not more than (i) 3 percent of the number of indi-
viduals eligible to receive their regular compensation in a
State at beginning of a fiscal year, or (ii) the number of per-
sons who exhausted their unemployment compensation bene-
fits in the fiscal year ending before such fiscal year, whichever
is lesser, may be considered as eligible individuals for such
State for purposes of this section during such fiscal year;

(2) the term ‘“self-employment allowance” means compensa-
tion paid under this section for the purpose of assisting an eli-
gible individual with such individual’s self-employment; and

(3) the terms ‘“compensation”’, “extended compensation”,
“regular compensation”, “benefit year”, ‘“State”, and ‘‘State
law”, have the respective meanings given to such terms by sec-
tion 205 of the Federal-State Extended Unemployment Com-
pensation Act of 1979.

SEC. 1120. MODIFICATION OF EFFECTIVE DATE WITH RESPECT TO STATE

COMPLIANCE WITH CERTAIN REQUIREMENTS REGARDING

EXTENDED BENEFITS UNDER THE UNEMPLOYMENT INSUR-

ANCE PROGRAM.

(a) IN GENERAL.—Section 1024(b) of the Omnibus Reconciliation
Act of 1980 is amended to read as follows:

“(bX1) Except as provided in paragraph (2), the amendment made
by this section shall apply with respect to weeks of unemployment
beginning after October 1, 1981.

“(2) In the case of a State the legislature of which does not meet
in a regular session during calendar year 1981, the amendment
made by this section shall apply with respect to weeks of unem-
ployment beginning after October 31, 1982.”.

(b) EFrFecTive DATE.—The amendment made by subsection (a)
shall be effective as if included in the enactment of the Omnibus
Reconciliation Act of 1980.

SEC. 4121, ASSISTANCE TO HOMELESS AFDC FAMILIES.

The Secretary of Health and Human Services shall take no
action on or after December 1, 1987, (by regulation or otherwise) to
prevent a State, prior to October 1, 1988, from including in its
standard of need with respect to applicants for or recipients of aid
under the State plan approved under section 402 of such Act (as a
special need for individuals who would otherwise be homeless) an
amount for shelter and related needs that varies according to geo-
graphic location, family circumstance, or the type of living accom-
modation occupied.
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SUBTITLE B—DESCRIPTION OF REVENUE PROVISIONS
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SUBTITLE B: DESCRIPTION OF REVENUE PROVISIONS
A. ACCOUNTING PROVISIONS

1. Repeal of Vacation Pay Reserve (sec. 4501 of the bill ! and sec.
463 of the Code)

Present Law

Under present law, an accrual method taxpayer generally is per-
mitted a deduction for the taxable year in which all the events
have occurred that determine the fact of a liability and the amount
thereof can be determined with reasonable accuracy (the ‘“all
events” test). In determining whether an amount has been in-
curred with respect to any item during the taxable year, all events
that establish liability for such amount are not treated as having
occurred any earlier than the time economic performance occurs
(sec. 461(h)). With respect to a liability that arises as a result of an-
other person’s providing services to the taxpayer (such as the liabil-
ity to provide vacation pay in exchange for services by an employ-
ee), economic performance generally occurs when such other
person provides the services.

In order to ensure the proper matching of income and deductions
in the case of deferred benefits (such as vacation pay earned in the
current taxable year, but paid in a subsequent year) for employees,
an employer generally is entitled to claim a deduction for the tax-
able year of the employer in which ends the taxable year of the
employee in which the benefit is includible in gross income (sec.
404(b)). This rule applies to deferred benefits without regard to the
economic performance rules. Consequently, an employer is entitled
to a deduction for vacation pay for the taxable year of the employ-
er in which ends the earlier of the taxable year of the employee for
which the vacation pay (1) vests (if the vacation pay plan is funded
by the employer), or (2) is paid.

An exception to this rule applies to amounts that are paid within
2-1/2 months after the close of the taxable year of the employer in
which the vacation pay is earned. Such amounts are not subject to
the deduction-timing rules applicable to deferred benefits, but are
subject to the general rules under which an employer is entitled to
a deduction when economic performance occurs (i.e., when the serv-
ices of the employee for which vacation pay is earned are per-
formed). Amounts paid within 2-1/2 months after the close of the
employer’s taxable year in which the all events test and the eco-
nomic performance requirement are satisfied generally will be de-
ductible for the such taxable year even though the employee does
not include the benefit in income for such taxable year.

' In the headings throughout this explanation, section citations to the bill refer to the bill as
1t would be amended by the leaderslip amendment
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Under a special rule of present law, an employer may make an
election under section 463 to deduct an amount representing a rea-
sonable addition to a reserve account for vacation pay (contingent
or vested) that is paid during the current taxable year or within 8-
1/2 months after the close of the taxable year of the employer with
respect to which the vacation pay was earned by the employees.

Reasons for Change

The special rules under present law relating to the reserve for
accrued vacation pay create a disparity in tax treatment between
accrued vacation pay and other deferred benefits. The timing of de-
ductions for vacation pay should not be more favorable than the
timing of deductions for other deferred benefits.

Explanation of Provision

The special rule that permits taxpayers a deduction for additions
to a reserve for vacation pay would be repealed. Accordingly, under
the amendment, deductions for vacation pay generally would be al-
lowed in any taxable year for amounts paid during the year plus
vested vacation amounts paid or funded within 2-1/2 months after

the end of the year.
Effective Date

The provision would be effective for taxable years beginning
after December 31, 1987. A change from the reserve method of ac-
counting for vacation pay to the method required by the amend-
ment is treated as a change in method of accounting that is initiat-
ed by the taxpayer and made with the consent of the Secretary of
the Treasury. The net amount of the adjustment required by the
change in method of accounting is required to be taken into ac-
count over a period not to exceed 4 taxable years. The amendment
specifies the percentage of the adjustment that is required to be
taken into account for each taxable year in the 4-year period.” If
Rev. Proc. 84-74, 1984-2 C.B. 736, would require the adjustment to
be taken into account over a period of less than 4 taxable years,
the adjustment is to be taken into account ratably over the shorter

period.

2. Repeal of Installment Method for Dealers (sec. 4502 of the bill
and secs. 453, 453A, and 453C of the Code)

Present Law

Under present law, a taxpayer who sells property ordinarily
must recognize gain or loss at the time of the sale. However, a tax-
payer who is eligible to use the installment method may defer the
payment of tax and recognize gain from a sale of property in pro-

portion to the payments received.
In general, the installment method may be used to report gain

from the sale of personal property by dealers in personal property
who regularly sell on the installment plan or from the sale of other
property where at least one payment is to be made after the end of

the taxable year of the sale.
<
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Under the installment method, in any taxable year, a taxpayer
recognizes income resulting from a disposition of property equal to
an amount that bears the same ratio to the payments received in
that year that the gross profit under the contract bears to the total
contract price (‘‘the gross profit ratio”’). Payments taken into ac-
count for this purpose generally include cash or other property (in-
cluding foreign currency and obligations of third parties), market-
able securities, certain assumptions of liabilities, and evidences of
indebtedness of the purchaser that are payable on demand or are
readily tradable.

Use of the installment method generally is limited under the so-—
called “proportionate disallowance rule” for dealer sales of real
property and dealer sales of personal property eligible to be report-
ed on the installment method, as well as for sales of real property
used in the taxpayer’s trade or business or held for the production
of rental income where the selling price of such real property is
greater than $150,000. Under the proportionate disallowance rule,
a pro rata portion of the taxpayer’s indebtedness is allocated to,
and is treated as a payment on, the installment obligations of the
taxpayer.

Use of the installment method is not allowed for sales pursuant
to a revolving credit plan and for sales of publicly traded property.
In addition, the installment method may not be used for purposes

-of the alternative minimum tax for sales that are subject to the

proportionate disallowance rule.

At the election of the seller, installment obligations arising from
certain sales of residential lots and ‘“‘timeshares’” are not subject to
the proportionate disallowance rule. Rather, such taxpayers may
compute their tax liability under the installment method and are
required to pay interest on the amount of deferred tax attributable
to the use of the installment method. In addition, the installment
method may be used for purposes of the alternative minimum tax
for sales of residential lots and “timeshares” if interest is paid on
the amount of the deferred tax.

Reasons for Change

‘In general, the underlying reason for allowing the reporting of
gain on the installment method for Federal income tax purposes is
that the seller may be unable to pay tax currently because no cash
may be available until payments under the installment obligation
are received. It is believed that dealer sales of property for notes or
accounts receivable do not create the significant cash-flow problems
that the installment method is designed to alleviate because a
dealer generally is able to finance receivables. The repeal of the in-
stallment method for dealer sales will end the ability of a dealer to
defer tax on a sale of property by taking back a note or account
receivable that is payable in a future year.

Explanation of Provision

The amendment repeals the installment method for dispositions
of property by dealers (‘‘dealer dispositions”) effective for disposi-
tions occurring after December 31, 1987. Generally, all payments to
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be received from a dealer disposition of property are treated as re-
ceived in the year of disposition.

A dealer disposition is defined for purposes of the repeal of the
installment method as any disposition of personal property by a
person who regularly sells or otherwise disposes of property on the
installment plan. A dealer disposition also includes any disposition
of real property that is held by the taxpayer for sale to customers
in the ordinary course of the taxpayer’s trade or business. A dealer
disposition does not, however, include certain dispositions of resi-
dential lots or ‘“‘timeshares’ if the taxpayer elects to pay interest
on the amount of deferred tax attributable to the use of the install-
ment method. Additionally, a dealer disposition does not include a
disposition of property used or produced in the trade or business of
farming.

The installment method rules applicable to dispositions of resi-
dential lots or “timeshares’” with respect to which interest is paid
or dispositions of property used or produced in the trade or busi-
ness of farming are not affected by the amendment. Thus, a dispo-
sition of such property on the installment plan will be subject to
the current rules applicable to dealers using the installment

method.
Effective Date

The repeal of the installment method for dealer dispositions is ef-

fective for dispositions occurring after December 31, 1987. The
treatment of an installment obligation arising out of a dealer dispo-
sition occurring before March 1, 1986, is not affected by this provi-
sion.
An applicable installment obligation arising out of a dealer dis-
position occurring after February 28, 1986, and before January 1,
1988, is subject to the proportionate disallowance rule for taxable
years ending after December 31, 1986, and beginning before Janu-
ary 1, 1988. Any gain from an installment obligation arising out of
a dealer disposition occurring after February 28, 1986, and before
January 1, 1988, that remains to be recognized as of the first day of
the first taxable year beginning after December 31, 1987, is not to
be recognized as payments are received (or treated as received
under the proportionate disallowance rule) in a later taxable year.
Instead, the amount of the gain that remains to be recognized from
such installment obligations is to be taken into account as a section
481(a) adjustment. The amount of the section 481(a) adjustment is
to be taken into account under the principles of Rev. Proc. 84-74,
1984-2 C.B. 736, but the adjustment period generally is 4 taxable
years rather than 6 taxable years. In determining the period that
the adjustment is to be taken into account, the application of the
proportionate disallowance rule is not to be treated as a new
method of accounting.

The amendment does not affect the transition relief provided at
the time the proportionate disallowance rule was enacted.
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3. Treatment of Past Service Pension Costs Under Uniform Capi-
talization Rules (sec. 4503 of the bill and sec. 263A of the

Code)
\ Present Law

In general, uniform capitalization rules govern the inclusion in
inventory or capital accounts of all costs incurred in manufactur-
ing, construction, and other types of activities involving the produc-
tion of real or tangible personal property, or incurred in acquiring
or holding property for resale. In the legislation mandating a uni-
form set of capitalization rules, Congress directed the Treasury De-
partment to model the regulations implementing these rules after
the regulations issued under section 451, dealing with capitaliza-
tion of costs in connection with extended period long-term con-
tracts.

The extended period long-term contract regulations require capi-
talization of all direct costs and an allocable portion of indirect
costs such as general and administrative and overhead costs. Tem-
porary and proposed regulations issued by the Treasury Depart-
ment provide that contributions to a pension or annuity plan are
not subject to the uniform capitalization rules to the extent they
represent past service costs within the meaning of section 412 (con-
taining rules for actuarial funding of pension plans).?2 Such costs
are, subject to other limitations in the Code, currently deductible.
If the taxpayer’s actuarial funding method does not distinguish be-
tween current and past service costs, all pension costs must be
treated as current service costs, which are subject to capitalization.

Reasons for Change

For purposes of the uniform capitalization rules, pension costs in-
curred by a taxpayer that are deemed to relate to past services
under the Code’s actuarial funding rules should be treated in the
same manner as costs deemed to relate to current services. Both
types of costs are costs that are necessarily recovered out of the
proceeds from the sale of property produced or held in the year the
costs are incurred. Thus, consistent with the uniform capitalization
rules’ objective of matching expenses with the related income, past
as well as current service costs should be subject to capitalization.

Explanation of Provision

Under the amendment, past service costs will be subject to the
uniform capitalization rules. Thus, an allocable portion of all other-
wise deductible pension costs, whether relating to current or past
services, will be included in the basis of the property that is pro-
duced or held for resale.

Effective Date

The provision will apply to taxable years beginning after Decem-
ber 31, 1987. The amount of any section 481 adjustment required
by the amendment (that is, the adjustment reflecting pension costs

2Temp and Prop Reg sec 1263A-1tbx2xviHX1)



R LR L T A

S,

e

e

148

deducted by a taxpayer in taxable years beginning before January
1, 1988) must be included in income over a period not exceeding

four years.

4. Certain Farm Corporations Required to Use the Accrual
Method of Accounting (sec. 4504 of the bill and sec. 447 of the

Code)
Present Law

Entities engaged in the trade or business of farming generally
may use the cash method of accounting for such trade or business.
A corporation, or a partnership with a C corporation as a partner,
that has gross receipts in excess of $1 million for any taxable year
beginning after 1975 must use an accrual method of accounting,
unless it is a “family corporation” (sec 447). In general, a ‘“family
corporation” is a corporation 50 percent or more of whose stock is
owned by members of the same family (sec. 447(c)(2)). Certain close-
ly-held corporations substantially owned by two or three families
on October 4, 1976, and at all times thereafter also qualify as a
“family corporation” (sec. 447(h)).

A tax shelter engaged in the trade or business of farming may
not use the cash method of accounting, regardless of whether or
not it also is a “family corporation.*

Reasons for Change

It is felt that any corporation, or partnership with a C corpora-
tion as a partner, that is engaged in the trade or business of farm-
ing and that has gross receipts in excess of $25 million should be
required to use the accrual method of accounting. It is believed
that an accrual method of accounting will more accurately reflect
the income of such an entity; and that such large entities, whether
closely held or not, are sufficiently sophisticated to keep their
books and records using an accrual method.

Explanation of Provision

In general

A family corporation is required to use an accrual method of ac-
counting unless, for each prior taxable year beginning after Decem-
ber 31, 1985, such corporation (and any predecessor corporation)
did not have gross receipts exceeding $25 million. Gross receipts for
any taxable year which is a year of less than 12 months must be
annualized in order to determine if they exceed $25 million. A
family corporation includes those family-owned corpcrations and
those closelK held corporations that are not required by present
law to use the accrual method of accounting, regardless of size (sec.
447(c)(2) and sec. 447(h) of present law).

Attribution rules

In determining the amount of gross receipts of a family corpora-
tion, certain attribution rules apply. In the case of a family corpo-
ration that is part of a controlled group (within the meaning of sec.
1563(a)), a percentage of the gross receipts for the taxable year of
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other members of such controlled group may be allocated to the
family corporation. The percentage used in allocating such gross
receipts is equal to the percentage of the fair market value of stock
in such other member held directly or indirectly by the family cor-
oration on the last day of the taxable year of such other member.
ordthis purpose, stock excluded under section 1563(c) is not consid-
ered. —
For example, a father and his son own 100 percent of Corpora-
tion A (a family corporation) and 60 percent of Corporation B. Cor-
poration A owns an additional 20 percent of Corporation B. The re-
maining 20 percent of Corporation B is held by an unrelated party.
Corporation A and Corporation B are members of the same con-
trolled group. Eighty percent (20 percent direct ownership and 60
percent indirect ownership) of the gross receipts of Corporation B
will be included with the gross receipts of Corporation A for the
urpose of determining whether Corporation A has gross receipts
in excess of $25 million.

It is not intended that the attribution of gross receipts from one
member of a controlled group to another member result in such re-
ceipts being taken into account more than once. It is anticipated
that the Secretary of the Treasury will issue regulations accom-
plishing this result. For example, assume that Corporation A in the
example in the preceding paragraph sells a calf to Corporation B
for $100. Corporation B feeds the calf and sells it to unrelated par-
ties for $250. The gross receipts of Corporation B attributable to
Corporation A from this transaction would be 80 percent of the dif-
ference between $250 and $100, since the $100 of receipts attributa-
ble to that stage of the calf's development while held by Corpora-
tion A already is being taken into account in the gross receipts of
Corporation A.

If a family corporation owns, directly or indirectly, any interest
in a partnership, estate, trust, or other pass-through entity, the
family corporation must take into account its proportionate share
of the gross receipts of such a pass-through entity in determining
the gross receipts of the family corporation.

Suspense account

If any family corporation is required by this provision to change
its method of accounting, such corporation shalF not be required to
take into income so much of the adjustment under section 481 as is
used to establish the opening balance of a suspense account. The
initial opening balance of the suspense account is the lesser of the
net adjustment that otherwise would have been required to be
taken into account under section 481 as of the beginning of the
year of change or the amount of such net adjustment determined
as if the change were made as of the beginning of the preceding
taxable year. The portion of the adjustment under section 481 that
is not used to establish the suspense account is taken into income
in the year of change.

For example, a calendar year family corporation is required to
change to the accrual method of accounting effective for its taxable
year beginning January 1, 1988. The net adjustment under section
481 as of January 1, 1988 is $100,000. The net adjustment adjust-
ment under section 481 as of January 1, 1987 was $95,000. The
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opening balance of the suspense account will be $95,000 and $5,000
($100,000 - $95,000) will be required to be included in income in the
taxable year beginning January 1, 1988.

The amount placed in the suspense account is required to be
taken into income upon the occurrence of certain events. If the tax-
payer fails to meet the definition of a family corporation, the
amount of the suspense account is to be taken into income in the
taxable year in which the corporation ceases to be a family corpo-
ration. Also, if the gross receipts of the corporation attributable to
farming for any taxable year decline to an amount below the gross
receipts attributable to farming for the last taxable year for which
the cash method of accounting was allowed, a portion of the sus-
pense account may be taken into income.? The portion to be taken
into income is equal to the current balance of the suspense account
multiplied by a fraction the numerator of which is the gross re-
ceipts for the current taxable year and the denominator of which is
the lesser of (a) the gross receipts of the taxpayer for the taxable
year preceeding the year of change or (b) the gross receipts for the
most recent year in which a portion of the suspense account was

taken into income under this rule.
Effective Date

" The provision is effective for taxable years beginning after De-
cember 31, 1987.

3 For this purpose, gross receipts from taxable years of less than 12 months will be annua-
lized.
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B. ESTIMATED TAX PROVISIONS

(Secs. 4511-4513 of the bill, sec. 1541 of the Reform Act, and secs.
3402, 6654, and 6655 of the Code)

1. Corporate Estimated Tax Reform (sec. 4511 of the bill)

Present Law

Under present law, a corporation that fails to pay an installment
of estimated income tax on or before the due date generally is sub-
ject to a penalty computed at the rate of interest for tax underpay-
ments. The penalty may not be waived. The penalty is computed by
applying the underpayment interest rate to the amount of the un-
derpayment of the installment for the period of the underpayment.
The amount of the underpayment is the difference between the
payments made on or before the due date of each installment and
90 percent of the total tax shown on the return for the year, divid-
ed by the number of installments that should have been made. The
penalty on underpayments of estimated tax that are between 80
percent and 90 percent of the actual tax due is imposed at three-
quarters of the full rate.

There are three exceptions to the penalty. No penalty is imposed
upon a corporation if total tax payments for the year equal or
exceed installments based on (1) the preceding year’s tax liability,
if a return showing a liability for tax was ﬁlex for the preceding
year; (2) the tax computed by using the facts shown on the prior
year’s return under the current year's tax rates; or (3) 90 percent
of the taxes which would be due if certain income already received
during the current year was annualized. Large corporations may
not use exceptions (iy) and (2) described above. A large corporation
is defined as a corporation having at least $1 million of taxable
income in any of the three prior taxable years. No penalty is im-
posed where the tax is less than $40.

Reasons for Change

Although the individual estimated tax rules were consolidated
and simplified in 1984, no similar consolidation and simplification
was done for the corporate estimated tax rules; it is appropriate to
do so at this point. Also, because of the difficulties many large cor-
porations experience in computing accurately their estimated tax
payments for the first quarter, it is appropriate to provide for them
for that quarterly payment the same safe harbor that is currently
available to small corporations.

Explanation of Provision

The amendment consolidates all the corporate estimated tax
rules into one section of the Code, similar to the provision enacted

(151)
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for individuals in 1984. Also, several modifications are made to
present law.

The underpayment penalty with respect to any installment ap-
plies to the difference between payments made by the due date of
the installment and the lesser of an installment based on (1) 90
percent of the tax shown on the return; or (2) 100 percent of the
tax shown on the preceding year’s return. As under present law,
exception (2) generally does not apply to a large corporation, except
that a large corporation can use that exception for purposes of
making its first estimated tax payment for any taxable year. Thus,
both large and small corporations may base their first estimated
tax payment of any taxable year upon 100 percent of the tax shown
on the preceding year’s return. A special transition rule provides
that, for taxable years beginning in 1988 only, a large corporation
can use that exception for purposes of 'making its first and second
estimated tax payments. In determining whether a corporation is a
large corporation (i.e., whether its taxable income exceeds $1 mil-
lion), net operating loss and capital loss carryforwards and carry-
backs are disregarded. The safe harbor based on the previous year’s
facts and the current year’s rates is eliminated.

In addition, the full rate of the penalty is imposed with respect
to any payment only to the extent the total payments for the year
up to the required installment are below 90 percent of the taxes
which would be due if the income already received during the cur-
rent year was placed on an annual basis. Thus, the “cliff”’ effect of
the penalty under present law is eliminated Additionally, the re-
duced rate of the penalty for underpayments that are between 80
and 90 percent is eliminated. Any reduction in an estimated tax
payment or payments resulting from using the annualization ex-
ception must be made up in the next payment in that taxable year
for which the corporation does not use the annualization exception.

Finally, no penalty is imposed if the tax for any taxable year is

less than $500. '
Effective Date

Thés provision applies to taxable years beginning after December
31, 1987.

2. Revised Withholding Certificates Required to be Put Into Effect
More Promptly (sec. 4512 of the bill)

Present Law

If an employee furnishes to his or her employer a withholding
allowance certificate (Form W-4 or W-4A) that replaces an existing
certificate, the employer must make the certificate effective no
later than the first status determination date that is at least 30
days after the date the employee furnishes the certificate to the
employer. The status determination dates are January 1, May 1,
July 1, and October 1 of each year. For example, if an employee
furnishes a replacement withholding allowance certificate to his or
her employer on June 2, the employer must make that certificate

effective no later than October 1. )
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Employers may elect to make replacement certificates effective
earlier than they are required to statutorily; most employers elect

to do so.
Reasons for Change

It is appropriate to reduce the amount of time before a replace-
ment withholding certificate must become effective.

Explanation of Provision

Employers will be required to give effect to replacement with-
holding allowance certificates (Form W-4 or W-4A) no later than
the start of the first payroll period ending on or after the thirtieth
day after the day on which the employee furnishes the certificate
to the employer. Employers are permitted to continue to elect to
give effect to replacement withholding allowance certificates on
any date between the date it is furnished by the employee and the
statutorily mandated effective date.

Effective Date

The provision applies to replacement withholding allowance cer-
tificates furnished after the day 30 days after the date of enact-
ment of the bill.

3. Estimated Tax Penalties for 1987 (sec. 4513 of the bill)

a. Delay of increase in current year liability test for indi-
viduals

Present Law

Individuals owing income tax who do not make estimated tax
payments are generally subject to a penalty (Code sec. 6654). In
order to avoid the penalty, individuals must make quarterly esti-
mated tax payments that equal at least the lesser of 100 percent of
the prior year’s tax liability or 90 percent of the current year’s tax
liability. Amounts withheld from wages are considered to be esti-
mated tax payments.

The Tax Reform Act of 1986 increased from 80 to 90 percent the
proportion of the current year’s tax liability that taxpayers must
pay to avoid the penalty. This was effective for taxable years begin-
ning after December 31, 1986.

Reasons For Change

It is appropriate to modify the estimated tax rules for individuals
for 1987, due to the difficulties a number of individuals had with
Form W-4 and with other provisions of the 1986 Act.

Explanation of Provision

The amendment delays for one year this increase from 80 to 90
percent. Thus, for taxable years beginning before January 1, 1988,
individuals may avoid the estimated tax penalty by making quar-
terly estimated tax payments that equal at least the lesser of 100
percent of the prior year’s tax liability or 80 percent of current
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year’s tax liability. For taxable years beginning after December 31,
1987, individuals may avoid the estimated tax penalty by making
quarterly estimated tax payments that equal at least the lesser of
100 percent of the prior year’s tax liability or 90 percent of the cur-

rent year’s tax liability.
Effective Date

The increase from 80 to 90 percent is effective for taxable years
beginning after December 31, 1987 (instead of taxable years begin-

ning after December 31, 1986).

b. Corporations may use 1986 tax to determine certain esti-
mated tax installments due before July 1, 1987

Present Law

No estimated tax penalty is imposed upon a corporation with re-
spect to any installment if that installment plus all prior install-
ments for the year are based on the lesser of (1) the preceding
year’s tax liability, if a return showing a liability for tax was filed
for the preceding year; (2) the tax computed by using the facts
shown on the prior year’s return under the current year’s tax
rates; or (3) 90 percent of the taxes which would be due if certain
income already received during the current year were placed on an
annual basis. Large corporations may not use exceptions (1) and (2)
described above. A large corporation is defined as a corporation
having at least $§1 million of taxable income in any of the three
prior taxable years.

Present law does not give explicit authority to the Treasury to
provide alternative estimated tax rules for corporations.

The Treasury has issued regulations, applicable to estimated tax
payments due before July 1, 1987, that permit corporations to base
those estimated payments on 120 percent of 1986 taxable income

with certain modifications.
Reasons for Change

Because of the numerous changes made by the Tax Reform Act
of 1986, some corporations had difficulty in accurately computing
their estimated tax payments for the first part of 1987. Therefore,
it is appropriate to modify the estimated tax penalties for those

payments.
Explana. on of Provision

Two safe harbors are provided for corporate estimated tax pay-
ments due before July 1, 1987. First, all corporations, including
large corporations, are permitted to base those estimated tax pay-
ments on 100 percent of the 1986 tax liability. Second, statutory au-
thorization is provided for the safe harbor provided in the Treasury
regulations.

Under the first safe harbor, no penalty for the underpayment of
estimated tax for a taxable year beginning in 1987 will be imposed
on a large corporation (as defined in sec. 6655(i)(2) of the Code) for
any payment due on or before June 15, 1987, if the corporation’s
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estimated tax payments meet the present law requirements (of sec.
6655(d)(1)) applicable to other corporations allowing payments to be
based on the tax shown on the prior year’s return. Thus, large cor-
porations are expressly authorized to utilize the estimated tax safe
harbor of paying the preceding year’s tax liability for estimated tax
installments for taxable year 1987 due on or before June 15, 1987,
A corporation may take advantage of this rule only to the extent
that the underpayment of estimated tax is paid on or before the
last date prescribed for payment of the most recent installment of
estimated tax due on or before September 15, 1987. This relief is
available for the first two payments of a calendar year corporation
and for the first payment of a fiscal year corporation whose taxable
year begins on or before March 1, 1987.

Thus, a calendar year corporation may avoid an estimated tax
penalty by making the April 15 and June 15 installments based on
100 percent of the preceding year’s liability and by making the
September 15 installment based on 90 percent of the current year’s
tax liability (and by paying any shortfall from prior payments at-
tributable to the difference between the 100 percent test and the 90
percent test as part of the September 15 installment).

Effective Date

The provisions are effective for corporate estimated tax install-
ments for 1987 that were due before July 1, 1987.

79-845 - 87 - 6



C. CORPORATE TAX PROVISIONS

1. Certain Earnings and Profits Adjustments Not To Apply For
Certain Purposes (Overrule Woods Investment Co.) (sec. 4521 of
the bill and secs. 1503 and 301(f) of the Code) -

Present Law

In general, an affiliated group of corporations may elect to file a
consolidated return that aggregates the income and deductions of
the common parent and its subsidiaries. An affiliated group gener-
ally includes a domestic corporation and its domestic subsidiaries
connected in a chain of at least 80-percent ownership. The Code
grants the Treasury Department broad authority to issue regula-
tions governing the computation of the tax liability of an affiliated
group of corporations filing a consolidated return.

In 1966, the Treasury Department issued revised consolidated
return regulations requiring adjustment of a parent corporation’s
basis in the stock of a subsidiary by reference to changes in the
earnings and profits of the subsidiary. The regulations require a
parent corporation to increase its basis in the stock of a subsidiary
by the amount of the undistributed net earning and profits of the
subsidiary for the taxable year, and to reduce its basis in such
stock by the amount of any deficit in earnings and profits, among
other adjustments. At the time these regulations were issued, dif-
ferences between earnings and profits and taxable income were es-
sentially permanent as opposed to timing differences. The result
was that adjustments to basis of the assets of a subsidiary were re-
flected immediately as adjustments to the parent corporation’s
basis in the stock of the subsidiary.

Subsequently, Congress enacted amendments to the provisions of
the Code defining earnings and profits. As a result of these amend-
ments, certain deferral amounts affected earnings and profits at a
different rate than they affected a corporation’s taxable income.
For example, earnings and profits were reduced only by the
amount of straight-line depreciation, even though accelerated de-
preciation was used for purposes of computing taxable income.
Similarly, gain reported on the installment method and income re-
ported under the completed contract method were included in earn-
ings and profits at a faster rate than for taxable income purposes.

The purpose of these amendments to the definition of earnings
and profits was to prevent corporations with economic profits from
making distributions to individual shareholders that would other-
wise constitute tax-free returns of capital, or capital gains taxed at
a preferential rate, to the shareholder. In a consolidated return
context, however, the effect of applying these amendments in com-
puting basis adjustments was to create a disparity between the rate
at which these items reduced or increased a parent’s basis in the
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stock of its subsidiary and the rate they reduced or increased the
group’s consolidated taxable income. Because of these earnings and
profits adjustments, a parent corporation could sell stock in a sub-
lsidiary and recognize an artificially reduced gain, or an artificial
0ss.

In Woods Investment Co. v. Commissioner, 85 T.C. 274 (1985), the
Tax Court rejected the Internal Revenue Service’s argument that
the taxpayer should not be allowed to apply these amendments for
purposes of computing basis adjustments because the effect was to
allow the taxpayer a double deduction. The court held the Service
was bound by a literal application of the statutory definition of
earnings and profits and its own regulations requiring basis adjust-
ments based on earnings and profits. The Service subsequently an-
nounced that it would not appeal this decision and would not reas-
sert the position taken in Woods against other taxpayers (An-
nouncement 86-32). It nonetheless took the position that its position
in Woods was correct, and stated that it was considering modifica-
tion of the consolidated return regulations to prevent understate-
ment of gain in that situation and other situations.

A similar issue arises in a consolidated return context where an
insolvent subsidiary realizes cancellation of indebtedness income.
The earnings and profits of the subsidiary may be increased by the
amount of such income, even though the income is excluded from
the subsidiary’s taxable income. If so, the parent corporation’s
basis in the stock is increased (or its “‘excess loss account” or nega-
tive basis is reduced) by an amount that has not been reflected in
consolidated taxable income.

A benefit similar to that at issue in the Woods case may exist
where the distributor and distributee do not file a consolidated
return.

Special rules prevent the occurrence of these distortions in cer-
tain circumstances.* If a 20-percent or more corporate shareholder
receives a distribution from another corporation that would other-
wise qualify for the dividends received deduction, the taxable
income of the shareholder (and its adjusted basis in the stock of the
distributing corporation) is determined by ignoring certain adjust-
ments otherwise required in determining the earning and profits of
the distributing corporation (sec. 301(f)). That is, the earnings and
profits treatment of the items is conformed to the taxable income
treatment. These special conformity rules do not apply, however, to

depreciation.
Reasons for Change

The present consolidated return regulations, as applied in the
Woods case, confer an unwarranted and unintended tax benefit.
Under present law, the adjustment in the basis of a subsidiary’s
stock fails to account for the tax benefits realized by the consolidat-
ed group during the subsidiary’s affiliation and also fails to require
the group to pay tax on the economic profit received when a sub-
sidiary is sold. "}:he purpose of the statutory changes to the earn-

4 It is unclear whether and to what extent these special rules apply in a consolidated return
context, but it is understood that taxpayers generally take the position they do not
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ings and profits provisions was to ensure that distributions of eco-
nomic profits that exceeded taxable income would be taxed to indi-
vidual shareholders as dividends. Providing a corresponding basis
adjustment for purposes of determining gain or loss on a sale of the
stock is inappropriate.

The provision of present law modifying the definition of earnings
and profits in the case of distributions to 20-percent or more corpo-
rate shareholders should appropriately apply to depreciation as
well as to the items specified in section 312(n).

Explanation of Provision

Under the amendment, solely for purposes of determining gain
or loss on disposition, a parent corporation’s basis in the stock of a
subsidiary with which it files a consolidated return is to be deter-
mined by computing earnings and profits of the subsidiary without
regard to sections 312(k) and (n) or any prior corresponding provi-
sion. Thus, the parent’s basis for purposes of determining gain or
loss on disposition of the stock will be computed as if, throughout
the period of the subsidiary consolidation with the parent, the sub-
sidiary’s earnings and profits had been computed without regard to
the special adjustments for depreciation and other items.5

In addition, the amendment provides that earnings and profits
for this purpose does not include any cancellation of indebtedness
income of the subsidiary excluded under section 108 to the extent
such income did not reduce basis of property or other tax at-
tributes. No inference is intended as to prior law.

Finally, the amendment expands the provision modifying the def-
inition of earnings and profits in the case of distributions to a 20-
percent or more corporate shareholder to include adjustments for
accelerated depreciation. It is intended that this provision (sec.
301(H) will apply only where the distribution is between corpora-
tions not filing a consolidated return. .

Effective Date

The amendment to the rules relating to adjustments in the stock
in a consolidated subsidiary generally applies to stock disposed of
after October 15, 1987. However, the amendment does not agply to
dispositions pursuant to a written contract binding on October 16,
provided the disposition is completed before January 1, 1989. The
computation of gain or loss on dispositions subject to the provision
will thus be computed taking into account the principles of the
amendment during the entire period the subsidiary filed a consoli-
dated return with the selling corporation, regardless of whether
the subsidiary filed a consolidated return with the selling corpora-
tion in the year of the disposition or was eligible to do so.

The amendment to section 301(f) generally applies to distribu-
tions after October 15, 1987. However, the amendment does not
apply for purposes of determining gain or loss on a disposition of

5 These modifications to the rules for determining earnings and profits for investment adjust-
ment pur are not intended to affect the authority of the Treasury Department to require in
the consoiidated regulations that earnings and profits (computed under the general rules of sec-
tion 312) be deemed distributed up the entire chain of affiliated corporations to the common

parent on an annual basis
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the stock, in the case of dispositions pursuant to a written contract
binding on October 16, provided the disposition is completed before
January 1, 1989. For purposes of determining the earnings and
profits after October 16 in the case of dispositions subject to the
amendment, the amendment is deemed to have been in effect for
all prior periods, whether before, on, or after that date. However,
the amendment does not affect the determination whether any dis-
tribution on or before October 16, 1987, was a dividend, or the
amount of any reduction in accumulated earnings and profits on

account of any such distribution.

2. Benefits of Graduated Corporate Rates Not Allowed To Persen-
al Service Corporations (sec. 4522 of the bill and sec. 11 of the

Code)
Present Law

Under present law, corporations are subject to a tax at the rate
of 34 percent. However, for corporations with taxable income below
$335,000, graduated retes are provided. These rates are 15 percent
on taxable income not over $50,000, and 25 percent on taxable
income over $50,000 but not over $75,000, with the benefits of these
lower rates phased out as taxable income increases from $100,000

to $335,000.
Reasons for Change

The personal service income of corporations owned by its employ-
ees is taxed to the employee-owners at the individual graduated
rates as it is paid out as salary. It is inappropriate to allow the re-
tained earnings to be taxed at the lower corporate graduated rates.

Explanation of Provision

The taxable income of a personal service corporation (as defined
in section 448(d)(2) relating to the cash method of accounting) will
be taxed at a flat rate of 34 percent. For this purpose, a personal
sevice corporation is a corporation substantially all the activites of
which involve the performance of services in the fields of health,
law, engineering, architecture, accounting, actuarial science, per-
forming arts, or consulting, and substantially all the stock of which
is held by the employees performing services for the corporation.

Effective bate

The provision applies to taxable years beginning after December
31, 1987.



D. PARTNERSHIP PROVISIONS

1. Treatment of Publicly Traded Partnerships Under the Passive
Loss Rule (sec. 4531 of the bill and sec. 469 of the Code)

Present Law

Under present law, deductions from passive trade or business ac-
tivities (within the meaning of the passive loss rule (sec. 469)), to
the extent they exceed income from such passive activities, gener-
ally may not be deducted against other income. Similarly, credits
from passive activities generally are limited to the tax attributable
to the passive activities. Suspended losses and credits are carried
forward and treated as deductions and credits from passive activi-
ties in the next year. Suspended losses from an activity are allowed
in full when the taxpayer disposes of his entire interest in the ac-
tivity.

Income from passive activities does not include income such as
compensation for services or portfolio income (including interest,
dividends, royalties, annuities, and gains from the sale of property
held for investment). For this purpose, property held for invest-
ment generally does not include an interest in a passive activity.

A passive activity generally is an activity involving the conduct
of a trade or business in which the taxpayer does not materially
participate. Present law provides that, except as provided in regu-
lations, no interest in a limited partnership as a limited partner is
treated as an interest with respect to which the taxpayer material-
ly participates. Present law also provides Treasury regulatory au-
thority to issue regulations requiring net income or gain from a
limited partnership to be treated as not from a passive activity.
Thus, except to the extent that the Treasury Department may pro-
vide in regulations, income from limited partnerships, including
publicly traded limited partnerships, may be offset by passive
losses from other sources.

Reasons for Change

It is believed that the return on investment in a publicly traded
partnership is essentially comparable to the return on other portfo-
lio investments. Under the passive loss rule, passive losses cannot
be applied to offset portfolio income such as interest, dividends, an-
nuities or royalties not derived in the ordinary course of a trade or
business. It is believed that income from all publicly traded part-
nerships should be treated similarly to income from such invest-
ments for purposes of the passive loss rule.

Thus, the amendment provides that net income from an interest
in any publicly traded partnership is not treated as passive income
that can be offset by passive losses. Rather, like dividend income
and other portfolio income, income from publicly traded partner-
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ship interests is not allowed to be offset by losses (or credits) from
passive activities. Losses (and credits) from interests in such part-
nerships are suspended at the partner level and allowed upon a dis-
position of the interest in the partnership.

Explanation of Provision

General rules

Under the amendment, net income from publicly traded partner-
ships is not treated as passive income for purposes of the passive
loss rule. Each partner in a publicly traded partnership treats loss
(if any) from the partnership as separate from income and loss
from any other publicly traded partnership, and also as separate
from any income or loss from passive activities. Net income from
publicly traded partnerships is treated as portfolio income under
the passive loss rule.

Net losses and credits attributable to the interest in the publicly
traded partnership are not allowed against the partner’s other
income, but rather are suspended and carried forward. Such net
losses can be applied against net income from the partnership in
the next year (or the next succeeding year in which the holder of
an interest in the partnership has net income from the partner-
ship). Upon a complete disposition (within the meaning of the pas-
sive loss rule) of the partner’s entire interest in the publicly traded
partnership, any remaining suspended losses are allowed.

In general, income and loss items attributable to an interest in a
publicly traded partnership can offset each other. Thus, for exam-
ple, assume that a holder of an interest in a publicly traded part-
nership has a net loss from the partnership in one year of $2,000,
and net income from the partnership in the next year of $1,500.
$1,500 of the loss from the first year may be applied against the
$1,500 income in the second year. The remaining $500 loss contin-
ues to be suspended at the partner level, and may be carried for-
ward to future years to offset net income from the partnership.
Similarly, a partner’s share of credits from the partnership may be
applied only to offset the partner’s income tax liability attributable
to the partnership interest. It is intended, however, that a partner
be entitled to the $25,000 allowance with respect to credits from
the partnership as under present law. The election to adjust basis
in the event of a disallowed credit upon a complete disposition is
intended to apply, in the case of a complete disposition of an inter-
est in a publicly traded partnership.

In the case of publicly traded partnerships with income that is
treated as portfolio income (under the passive loss rule as generally
applicable) and losses from business activities, the losses may not
be applied against the portfolio income. Thus, under the amend-
ment, partners’ shares of the loss, may not be applied against their
shares of that portfolio income. Thus, partners in publicly traded
partnerships cannot offset losses from partnership activities
against portfolio income within the partnership that could not be
offset against portfolio income derived outside the publicly traded
partnership.

In determining which losses from the partnership interest are
suspended and carried forward under the provision, the general
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rules normally applicable in determining which losses are suspend-
ed under the passive loss rule are applicable. Generally, the
amount of the suspended losses is determined on a pro rata basis.

For purposes of this rule, partners in publicly traded partner-
ships treat their interests in each such partnership as separately
subject to the loss (and credit) limitation and disposition rules of
the passive loss rule. Thus, under this rule, no net losses or credits
attributable Lo an interest in a publicly traded partnership are al-
lowed against income other than income from that partnership
(except as otherwise provided under the passive loss rule, for exam-
ple, upon a complete disposition of the partner’s interest in the
partnership).

The rules applicable to transfers by reason of death and to gifts
are also intended to apply, in the case of transfers of interests in
publicly traded partnerships. This is consonant with apﬁlying the
loss and credit limitations and the disposition rules of the passive
loss rule separately at the partner level to partners’ items from
publicly traded partnerships.

The intended overall result is that net losses and credits of a
partner from each publicly traded partnership be suspended at the
partner level, carried forward (not back) and netted against
income, other than the partnership’s portfolio income, from (or tax
liability attributable to) that publicly traded partnership, and that
suspended losses are allowed upon a complete disposition of the
partner’s interest in the partnership.

Publicly traded partnerships

Publicly traded partnerships are defined for purposes of the pro-
vision as partnerships whose interests are (1) traded on an estab-
lished securities market, or (2) readily tradeable in a secondary
market (or the substantial equivalent thereof).

For this purpose, an established securities market includes any
national securities exchange registered under the Securities Ex-
change Act of 1934 or exempted from registration because of the
limited volume of transactions, and any local exchange. It also in-
cludes any over the counter market. An over the counter market is
characterized by an interdealer quotation system which regularly
disseminates quotations of obligations by identified brokers or deal-
ers, by electronic means or otherwise.

An interest is treated as readily tradeable on a secondary market
(or the substantial equivalent thereof) if the interest is regularly
quoted by brokers or dealers making a market in the interest. (See
Treas. Reg. section 1.453-3(d)(3).) Thus, for example, an interest is
readily tradeable in a secondary market where the interest is
traded on a market essentially equivalent to an over the counter
market, or where the holder has a readily available, regular and
ongoing opportunity to sell or exchange his interest.

A partner’s ability to trade the interest, without more, will not
cause the interest to be treated as readily tradeable, nor will occa-
sional sales of interests in the partnership, the terms of which are
not widely publicized or widely available, indicate the existence of
a secondary market.

The existence of a buy-sell agreement among the partners, with-
out more, will not cause a partnership to be treated as publicly
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traded. Nor will the occasional and irregular repurchase or re-
demption by the partnership, or acquisition by the general partner,
of interests in the partnership, cause the partnership to be consid-
ered as publicly traded under the provision. A regular plan of re-
demaptions or repurchases, or similar acquisitions of interests in the
partnership such that holders of interests have readily available
opportunities to dispose of their interests, that is essentially equiv-
alent to a secondary market, indicates that the interests are read-
ily tradeable on what is the substantial equivalent of a secondary
market.

In general, a provision for the discretion of the general partner
or the partnership to refuse consent to transfer of an interest in
the partnership (or of rights to income or other attributes of an in-
terest in the partnership) does not, without more, prevent a part-
nership from being considered publicly traded. For example, the
discretion of the general partner to refuse consent to a transfer if
the transfer would cause a termination of the partnership for Fed-
eral income tax purposes does not cause the partnership to be
treated as not publicly traded. Similarly, if the general partner
must consent to any transfer of an interest in the partnership, but
the assignment of rights to income (or other attributes) of the part-
nership is not so limited, the consent requirement does not cause
the partnership to be considered as not publicly traded.

Effective Date

The provision is effective as if included in the amendments made _
by section 501 of the Tax Reform Act of 1986. Thus, the provision is
effective for taxable years beginning after December 31, 1986.

2. Study of Tax Treatment of Publicly Traded Partnerships (sec.
4531(b) of the bill)

Present Law

Present law provides that a partnership is not subject to tax at
the partnership level, but rather, income and loss of the partner-
ship is subject to tax at the partner’s level. A partner’s share of
partnership income is generally determined without regard to
whether he receives any corresponding cash distributions. Thus,
under present law, partnerships generally are treated as conduits

for tax purposes.
Reasons for Change

This amendment changes the tax treatment of certain publicly
traded partnerships, based on concerns related to preserving the ef-
fectiveness of the passive loss rule to curb tax shelters, achieving
fair and equitable tax rules, and improving administrability of the
tax law. Therefore it is appropriate to monitor and observe the
changes made, in order to ascertain whether they have been effec-
tive and whether further changes are necessary.
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Explanation of Provision

The amendn. :nt provides that the Secretary of the Treasury or
his delegate shall conduct a study of compliance and administra-
tive issues relating to the tax treatment of publicly traded partner-

ships and other large partnerships.
Effective Date

The Secretary is required to submit a report on the study, with
such recommendations as the Secretary deems appropriate, to the
House Committee on Ways and Means and the Senate Committee

on Finance no later than January 1, 1989.



E. CHILD AND DEPENDENT CARE CRED-IT
Deny Eligibility of Overnight Camp Expenses for Credit
(Sec. 4541 of the bill and sec. 21 of the Code)

Present Law

An income tax credit is provided equal to up to 30 percent of cer-
tain employment-related child and dependent care expenses (sec.
21). For example, costs incurred by the taxpayer for a day care
center or nursery school, a housekeeper or other home care, and
summer camps (including overnight camps) are eligible for the
credit if incurred to enable the taxpayer to work.

The amount of qualified expenses eligible for the credit is limited
to $2,400 (84,800 for the care of two or more individuals). The 30
percent credit rate is reduced by one percentage point for each
$2,000 (or portion thereof) of adjusted gross income (AGI) between
$10,000 and $28,000. The credit rate is 20 percent for taxpayers
with AGI exceeding $28,000.

Reasons for Change

It was concluded that a taxpayer's expenses for sending a child
or other dependent to an overnight camp are not sufficiently relat-
ed to the taxpayer’s employment to justify providing a tax credit
for such costs, as contrasted to the costs of day care. Overnight
camp expenses are a personal consumption expenditure that is not
a necessary cost of being able to go to work.

Explanation of Provision

Under the provision, costs incurred by a taxpayer to send a child
or other dependent to an overnight camp are ineligible for the
child and dependent care credit.

Effective Date

The provision is effective for expenses paid in taxable years be-
ginning on or after January 1, 1988.
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F. PENSION PROVISION'S

1. Modify Full Funding Limitation (sec. 4551 of the bill and sec.
412 of the Code)

Present Law

Under present law, subject to certain liznitations, an employer
may make deductible contributions to a qualified defined benefit
pension plan up te the full funding limitation (sec. 404). The full
funding limitation generally is defined as the excess, if any, of (1)
the accrued liability (including normal cost) under the plan, over
(2) the lesser of (a) the fair market value of the plan’s assets, or (b)
the value of the plan’s assets determined under section 412(c)(2)
(sec. 412(cX7)). Generally, the accrued liability 1s based on projected
benefits, which, unlike accrued benefits, are the benefits that are
projected to be earned by normal retirement age, rather than the
benefit accrued as of the close of the current year.

If a defined benefit plan is terminated, the employer’s liability to
plan participants does not exceed the plan’s termination liability
(generally the liability for benefits determined as of the date of the
plan termination). However, contributions to a blan with assets sig-
nificantly in excess of termination liability may be deductible be-
cause the full funding limitation is determined on the basis of pro-

jected benefits.
Reasons for Change

Defined benefit pension plans should be funnded in such a manner
as to provide benefit security for participants. An employer should
not be entitled, however, to make excessive contributions to a de-
fined benefit pension plan to fund liabilities that it has not yet in-
curred. Such use of a defined benefit plan is equivalent to a tax-
free savings account for future liabilities and is inconsistent gener-
ally with the treatment of unaccrued liabilities under the Code.

An overall cap on an employer’s deductions for plan contribu-
tions is appropriate in the case of overfunded plans. A proper bal-
ance between the competing concerns described above is achieved
by limiting deductible contributions to a defined benefit pension
plan to the extent that the contributions catlse Plan assets to
exceed 150 percent of current liabilities, (i.e, generally accrued li-

abilities).
Explanation of Provision

Under the amendment, the full funding limitation generally is
defined to mean the excess, if any, of (1) the lesser of (a) the ac-
crued liability (including normal cost) under the plan, or (b) 150
percent of current liabilities (as defined for pu rposes of the funding

(1661
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rules in this amendment, except that pre-participation years of
service are taken into account in all cases), over (2) the lesser of (a)
the fair market value of the plan’s assets, or (b) the value of the
plan’s assets determined under section 412(c)(2).

The amendment does not modify the definition of accrued liabil-
ity in section 412(c)7). Also, the requirement of section 412(c}6XB)
that all amortizable amounts be considered fully amortized is ap-
plied without regard to the change in the full funding limitation
(adding the 150 percent of current liability limitation).

It is further intended that the full funding limitation (as well as
the other limitations on deductions for plan contributions) may not
be avoided by the creation of multiple plans with coordination of
benefits between the plans. The Secretary is to prescribe rules con-
sistent with this intent.

Effective Date

19g‘his provision is effective for years beginning after December 31,
7.

2. Minimum Funding Standard and Deductions
a. Additional funding requirements (sec. 4552 of the bill)

Present Law

In general

Under present law, certain defined benefit pension plans are re-
quired to meet a minimum funding standard for each plan year.
The minimum funding standards require that an employer contrib-
ute an annual amount sufficient to fund a portion of participants’
projected benefits determined in accordance with one of several
prescribed funding methods, using actuarial assumptions that are
reasonable in the aggregate.

Generally, a funding method calculates the cost of benefits under
the plan in 2 components: (1) normal cost, which represents the
cost of benefits allocated to the current year under the plan’s fund-
ing method, and (2) a portion of the plan’s accrued liabilities (i.e.,
all costs other than normal cost). The costs in (2) include costs with
respect to past service liability (e.g., the cost of retroactive benefit
increases), experience losses, and changes in actuarial assumptions.
The amounts in (2) above are amortized over a period of years de-
pending on the nature of the cost. Experience gains and gains from
changes in actuarial assumptions are taken into account generally
by offsetting a portion of the gains against the amounts determined
under (1) and (2) above for the year. Losses increase such amounts.

Each defined benefit pension plan is required to maintain a spe-
cial bookkeeping account called a “funding standard account”. The
account is charged with the costs described above and the amount
necessary to amortize waived contributions (see below), and cred-
ited with the gains described above, the amount of waived contribu-
tions for the year, and contributions for the plan year. If, as of the
close of a plan year, the account reflects credits equal to or in
excess of charges, the plan is treated as meeting the minimum
funding standard for the year. Thus, as a general rule, the mini-
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mum contribution for’a plan year is determined as the amount by
which the charges to the account would exceed credits to the ac-
count if no contribution were made to the plan.

Currently, some employers maintain “floor-offset” arrangements,
which are a combination defined contribution plan and defined
benefit plan. Under such an arrangement, a participant’s benefits
under the defined benefit plan (the floor plan) are offset by the par-
ticipant’s benefits under the defined contribution plan (the offset
plan). The IRS has ruled that floor-offset arrangements may meet
the qualification requirements of the Code if certain requirements

are satisfied.

Past service liabilities

Past service liability existing before the effective date of the min-
imum funding standards (generally, 1976) is amortized over a
period of 40 gears. All other past service liability is amortized over

a period of 30 years.

Experience gains and losses

Experience losses arise when a plan’s experience is less favorable
than anticipated under the plan’s assumptions (e.g., interest, mor-
tality, morgidity, and employee turnover). Similarly, experience
gains arise when a plan’s experience is more favorable than antici-
pated. Experience gains and losses are amortized over 15 years.

Gains and losses from changes in assumptions

If the actuarial assumptions used for funding a plan are revised
and, under the new assumptions, the liability of a plan is less than
the liability computed under the previous assumptions, the de-
crease is a gain from changes in actuarial assumptions. If the new
assumptions result in an increase in the liability, the plan has a
loss from changes in actuarial assumptions. The gain or loss for a
year from changes in actuarial assumptions is amortized over a

period of 30 plan years.

Switchback liability

Certain plans may elect to use an alternative minimum funding
standard account for any year in lieu of determining contributions
under the rules described above. Specified annual charges and
credits apply with respect to the alternative account. The mini-
mum funding standard is considered satisfied for a year if a contri-
bution meeting the requirements of the alternative account is
made, even if a greater contribution would be required under the
normal funding rules.

If the plan switches back from the alternative account to the reg-
ular method of determining contributions, the excess, if any, of
charges over credits at the time of the change (“the switchback li-
ability’’) must be amortized over a period of 5 plan years.

Contingent benefits

Under present law, benefits contingent on events such as the
shutdown of a facility are funded in the same manner as other ben-
efits. Thus, the plan assumptions may include a probability that
the shutdown or other contingency will occur. If too low a likeli-
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hood of the contingency occurring is assumed, then an experience
loss occurs when the event occurs.

Shutdown and similar contingent benefits are guaranteed by the
Pensicn Benefit Guaranty Corporation (PBGC) in accordance with
the generally applicable rules regarding such guarantees (e.g., the
limit on the dollar amount and type of benefit guaranteed) (see dis-
cussion below). To the extent the benefits are guaranteed, the guar-
antee phases in over time after the plan or plan amendment pro-
viding for the benefit is adopted (or the effective date of the plan or

amendment, if later).

YValuation of assets

Under present law, the value of plan assets is to be determined
in accordance with any reasonable actuarial method of valuation
that takes into account fair market value and that is permitted
under Treasury regulations. The regulations permit plan assets to
be valued on the basis of the average value over a period not ex-
ceeding the 5 most recent plan years. Regardless of the valuation
method used, the method must result in a value that is between 80
percent and 120 percent of fair market value or between 85 percent
and 115 percent of average value as defined in the regulations
(Treas. reg. sec. 1.412(cX2)-1(b)(6)).

Factors contributing to underfunding of defined benefit plans

A plan is considered to be underfunded if, upon termination, it
lacks sufficient assets to discharge its liabilities. One reason under-
funding may arise is that, despite the minimum funding standard,
the plan may terminate before the time necessary for full amorti-
zation of its liabilities has expired. This is particularly true with
respect to plans that base benefits solely on service, rather than on
service and salary, and that provide regular benefit increases with
respect to all years of service.

For example, assume that, at the time a plan was adopted, it pro-
vided benefits measured (in part) by service performed beiore the
plan was adopted. The liability for those benefits (past service li-
ability) is amortized over a period of 30 years. If the plan termi-
nates before the end of the 30-year period, then the plan will be
underfunded unless favorable investment experience, gains due to
favorable mortality experience or other experience gains are suffi-
gientfto offset the unfunded liability arising from the past service

enefit.

Underfunding may also be attributable to unamortized losses
arising from investment experience or other experience (e.g., mor-
tality, morbidity, employee turnover) that is less favorable than an-
ticipated. An example of significant experience losses creating un-
derfunding is the substantial increase in plan liabilities that is trig-
gered by a plant closing or similar sudden workforce contraction
that has not been fully anticipated in funding the plan. In some
cases, a plan is underfunded at termination because the employer
obtained a waiver of the funding standard and the plan was termi-
nated before the waived funding deficiency was fully amortized.
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Reasons for Change

As of September 30, 1985, the PBGC reported a deficit of approxi-
mately $1.3 billion. As of September 30, 1986, the PBGC's deficit
nearly tripled over the prior year, reaching $3.8 billion (approxi-
mately $2 billion of which is attributable to the termination of
plans maintained by LTV Corporation). The substantial increase in
the deficit of the PBGC is generally attributed to the termination
of certain steel industry pension plans with insufficient assets to
provide guaranteed benefits.

The PBGC’s deficit has not affected its immediate ability to pay
pension benefits to retired participants in terminated plans. How-
ever, PBGC officials estimate that projected increases in the
PBGC’s deficit could result in insufficient assets to pay annual
costs in approximately 15 years.

The General Accounting Office issued a report on March 19, 1987
(the “GAO Report”) ¢ stating that, during the years 1983-85, 70 per-
cent of the claims against the PBGC for termination of underfund-
ed plans resulted because the present-law funding standards do not
require sufficient contributions to fund increased unfunded liabil-
ities arising in part from numerous benefit increases within 5
years of plan termination.

It is believed that the present-law funding requirements expose
plan participants and the PBGC to excessive risk. Under present
law, the funded status of a plan may deteriorate even if the mini-
mum funding requirements are fully satisfied. Thus, it is concluded
that the present-law rules, which provide long-term financing of in-
creases in unfunded liabilities under a pension plan, create an in-
centive for employers to provide benefit increases that might other-
wise not be affordable.

Accordingly, more rapid funding requirements would more ap-
propriately limit the ability of employers to delay or avoid funding
obligations. An employer should not have the opportunity to make
pension promises that exceed its financial capacity to meet its
promises. In order to reduce the financial risk to plan participants
and the PBGC, the amendment requires certain plans to be funded
more rapidly depending on the funded status of the plan.

It is believed that certain types of contingent benefits create spe-
cial funding problems. Benefits contingent on relatively unpredict-
able events, such as a plant shutdown, typically are not adequately
funded before the event occurs. Thus, upon the occurrence of the
contingency, a tremendous increase in plan underfunding may
occur, and the employer often is not financially able to fund such
benefits at that time. In some cases, the liability for the benefits
may be shifted to the PBGC. It is believed that it is appropriate to
provide special funding rules with respect to certain contingent

benefits.

6 U.S. General Accounting Office, Pension Plans Government Insurance Program Threatened
By Its Growing Deficit (GAO/HRD-87-42)
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Explanation of Provisions

In general

The amendment retains the present-law funding standards under
section 412 of the Code, with certain modifications. In addition,
with respect to an underfunded plan, the minimum required contri-
bution is, in general terms, the greater of (1) the amount deter-
mined under section 412 (with the modifications made by the
amendment), or (2) the sum of (i) normal cost, (ii) the amount nec-
essary to amortize experience gains and losses and gains and losses
resulting from changes in actuarial assumptions over 5 years, and
(iii) the deficit reduction contribution. In addition, a special funding
rule applies with respect to benefits that are contingent on unpre-
dictable events.

More specifically, the amendment provides that, for an under-
funded plan, the amount otherwise required to be charged to the
funding standard account for a plan year otherwise is increased by
(1) the excess of (i) the deficit reduction contribution over (ii) cer-
tain charges to the funding standard account reduced by certain
credits to such account, plus (2) the unpredictable contingent event
amount (if any) for the plan year. The charges taken into account
under the preceding sentence include (i) the amount necessary to
amortize past service liability, (ii) the amount necessary to amor-
tize each waived funding deficiency, and (iii) the amount necessary
to amortize certain amounts credited in the case of an employer
previously using the alternative minimum funding standard ac-
count (the switchback liability). The credits taken into account in-
clude the amounts necessary to amortize decreases in past service
liability.

As under present law, contributions in excess of the minimum
required contribution will create funding credit balances that may
be used to offset the required minimum contribution. In addition,
credit balances in existence on the effective date may be used to
offset required minimum contributions. The amendment does not
affect the ability of an employer to maintain a floor-offset arrange-

ment.

Deficit reduction contribution

Under the amendment, the deficit reduction contribution is the
sum of (1) the unfunded old liability amount, and (2) the unfunded
new liability amount. Calculation of these amounts is based upon

the plan’s “current liability”.

Current liability

Under the amendment, the term “current liability”’ means all li-
abilities to employees and their beneficiaries under the plan (as de-
termined under sec. 401(a)2)). However, the value of any ‘“unpre-
dictable contingent event benefit” is not taken into account in de-
termining current liability until the event on which the benefit is
contingent occurs. An “unpredictable contingent event benefit” is
any benefit contingent on an event other than (1) age, service, com-
pensation, death, or disability, or (2) an event which is reasonably
and reliably predictable as determined by the Secretary.
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It is not intended that an event will be considered reliably and
reasonably predictable solely because an actuarial probability of
the event occurring may be determined. It is further intended that
the Secretary of the Treasury will prescribe rules defining events
that can and cannot be reasonably and reliably predicted and will
revise these rules as new benefits are developecf.’

Unpredictable contingent event benefits are intended to include
benefits that depend on contingencies that, like facility shutdowns
or reductions or contractions in workforce, are not reliably and rea-
sonably predictable. Such contingencies are not limited to events
that are similar to shutdowns or reductions in force. For example,
a benefit dependent on the profits of the employer or the value of
employer stock dropping below a certain level would be considered
a benefit contingent on an event that is not reasonably and reli-
ably predictable (unless the contingency is illusory).

If an employer provides an early retirement window benefit
under which employees who have satisfied certain age or service
requirements or both are offered a limited period of time during
which they may elect to retire, such a window benefit is generally
considered to be contingent on an event that can be reasonably and
reliably predicted. The Secretary of the Treasury may, in appropri-
ate circumstances, treat such window benefits as benefits which
are contingent on an event that cannot be reasonably and reliably
predicted.

It is intended that a benefit contingent on marital status, such as
a qualified joint and survivor annuity, is generally to be considered
a benefit that is contingent on an event that can be reasonably and
reliably predicted.

It is intended that the Secretary of the Treasury may prescribe
rules to prevent employers from avoiding the new minimum fund-
ing rules by characterizing contingencies as not reasonably and re-
liably predictable. For purposes of the definition of current liabil-
ity, a benefit is generally not to be considered contingent on an
event which is not reasonably and reliably predictable if there is
substantial certainty that the event on which the benefit depends
will occur.

An early retirement subsidy, social security supplement, survivor
subsidy or similar benefit in addition to the basic retirement bene-
fit under a plan that is payable only on the satisfaction of certain
eligibility conditions, (e.g., age and/or years of service eligibility
conditions) is included in current liability to the extent that the
employee has earned the subsidy, supplement, or similar benefit.

For example, assume that a plan provides that an employee is
entitled to a basic retirement benefit commencing at age 65 of 1
percent of final average pay times years of service and that, if the
employee retires at age 55 with at least 25 years of service, the em-
ployee’s retirement benefit will not be actuarially reduced for early
commencement (i.e., this is an early retirement subsidy). For pur-
poses’ of calculating the current liability for such plan for a year,
an employee age 50 with 20 years of service has a total retirement
benefit (i.e., normal retirement benefit plus early retirement subsi-
dy) of 80 percent of the unreduced age 55 benefit (based on final
average pay at age 50). That is, there is no actuarial reduction for
commencement before age 65. The same analysis applies in deter-
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mining the extent to which a social security supplement, survivor
subsidy, or similar benefit has been earned under the plan.

Current liability is generally determined in accordance with plan
assumptions. Thus, in the example described above, because not all
employees who have earned a right to some portion of the early re-
tirement benefit will ultimately satisfy the eligibility conditions for
the subsidy (e.g., not all such employees will remain with the em-
ployer until age 55), a plan is to calculate its current liability for
the year by using reasonable turnover and mortality factors.

The amendment provides a special limitation on the interest rate
used for purposes of calculating current liability. Under the amend-
ment, the interest rate is the rate used for calculating costs under
the plan. If such rate is not within the permissible range, then the
plan is required to establish a new interest rate that is within the
permissible range. The permissible range is defined as a rate of in-
terest that is not more than 20 percent above or below the average
mid-term applicable Federal rate (AFR) for the 3-year period
ending on the last day before the beginning of the plan year for
which the interest rate is being used (or, if shorter, the period that
the AFR has been computed). The average is determined by averag-
ing the rate in effect for each month during the applicable 3-year
period. The Secretary may prescribe one or more indices in lieu of
the average mid-term AFR to be used in determining the permissi-
ble range.

The amendment provides that certain service may be disregarded
at the employer’s election in calculating the plan’s current liabil-
ity. In the case of certain participants, the applicable percentage of
the years of service before the individual became a participant are
taken into account in determining current liability. The applicable
percentage is (1) 0, if the individual has 5 or less years of participa-
tion, (2) 20, if the individual has 6 years of participation, (3) 40, if
the individual has 7 years of participation, (4) 60, if the individual
has 8 years of participation, (5) 80, if the individual has 9 years of
participation, and (6) 100 if the individual has 10 or more year of
participation. Partial years of participation are rounded to the
nearest whole year.

The rule disregarding pre-participation service is available with
respect to any participant who, at the time of becoming a partici-
pant, has not accrued any other benefits under any defined benefit
pension plan (whether or not terminated) of the employer or the
employer’s controlled group, and has years of service before such
time in excess of the years of service required for eligibility to par-
ticipate in the plan. The rule applies only with respect to new par-
ticipants in years beginning after December 31, 1987.

The amendment provides that unfunded current liability means,
with respect to any plan year, the excess of (1) the current liability
under the plan over (2) the value of the plan’s assets reduced by
any credit balance in the funding standard account. The funded
current liability percentage of a plan for a plan year is the percent-
age that (1) the value of the plan’s assets reduced by any credit bal-
ance in the funding standard account is of (2) the current liability

under the plan.
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Unfunded old liability amount

The unfunded old liability amount is, in general, the amount
necessary to amortize the unfunded old liability under the plan in
equal annual installments (until fully amortized) over a fixed
period of 15 plan years (beginning with the first plan year begin-
ning after December 31, 1988). The “unfunded old liability” with
respect to a plan is the unfunded current liability of the plan as of
the beginning of the first plan year beginning after December 31,
1987, determined without regard to any plan amendment adopted
after October 16, 1987, that increases plan liabilities (other than
amendments adopted pursuant to collective bargaining agreements
described in the following paragraph).

Under a special rule applicable to collectively bargained plans,
increases in liabilities pursuant to a collective bargaining agree-
ment ratified before October 17, 1987, are also amortized over 15
years. Thus, under the amendment, the unfunded old liability
amount with respect to a collectively bargained plan is increased
by the amount necessary to amortize the unfunded existing benefit
increase liabilities in equal annual installments over a fixed period
of 15 plan years, beginning with the plan year in which the in-
crease in liabilities occurs pursuant to the bargaining agreement
(or, if later, the first plan year beginning after December 31, 1988).
For purposes of this rule, the unfunded existing benefit increase li-
ability means the unfunded current liability determined by taking
into account only (1) liabilities attributable to the increase in liabil-
ities pursuant to the agreement, and (2) the value of assets in
excess of current liability (determined without regard to the liabil-

ities described in (1)).
The employer may elect to amortize unfunded existing benefit in-

. crease liability under an alternative rule instead of the rule de-

scribed above. Under the alternative rule, the increases in liabil-
ities under the collective bargaining agreement would be calculated
as of the beginning of the first plan year beginning after December
31, 1987. This amount would be included in calculating the initial
unfunded old liability and, together with any other unfunded old
liability, would be amortized over 15 years (beginning with the first
plan year beginning after December 31, 1988).

For purposes of determining the unfunded existing benefit -in-
crease liability, any extension, amendment, or other modification
of a bargaining agreement after October 16, 1987, is not taken into
account. In general, the unfunded existing benefit increase liability
only includes increases in liability pursuant to the bargaining
agreement and therefore does not include liability increases with
respect to individuals covered by the plan who are not subject to
the collective bargaining agreement. However, if more than 75 per-
cent of the employees covered by the plan on October 16, 1987, are
subject to the collective bargaining agreement, then the unfunded
existing benefit increase liability includes the liability with respect
to all employees in the plan whose benefits are determined directly
or indirectly by reference to the terms of the bargaining agree-
ment, whether or not such employees are subject to the agreement.
Separate plans may not be treated as a single plan for purposes of
this rule, even if the benefits under the plans are coordinated.
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For example, assume a benefit increase under a collective bar-
§aining agreement ratified before October 17, 1987, takes effect on

anuary 1, 1990, and that the liability due to the benefit increase is
$10x. The current liability of the plan determined without regard
to the benefit increase is $100x, and the value of plan assets is
$105x. The plan year is the calendar year. The unfunded existing
benefit increase liability is $5x. This amount will be amortized over
15 years, beginning in 1990.

Iternatively, instead of amortizing the benefit increase as de-
scribed above, the employer could elect to add the liability due to
the increase (calculated as of January 1, 1988) to the unfunded old
liability (determined without regard to the benefit increase) and
amortize the entire amount over 15 years beginning in 1989.

Unfunded new liability amount

The unfunded new liability amount for a plan year is the appli-
cable percentage of the plan’s “unfunded new liability.” “Unfunded
new liability” means the unfunded current liability of the plan for
the plan year, determined without regard to (1) the unamortized
portion of the unfunded old liability and (2) the liability with re-
spect to any unpredictable contingent event benefits, without
regard to whether or not the event has occurred. Thus, in calculat-
ing the unfunded new liability, all unpredictable contingent event
benefits are disregarded, even if the event on which that benefit is
contingent has occurred.

If the funded current liability percentage is less than 35 percent,
then the applicable percentage is 30 percent. The applicable per-
centage decreases by .25 of one percentage point for each 1 percent-
age point by which the plan’s funded current liability percentage
exceeds 35 percent. For example, if the funded current liability per-
centage is b5 percent, then the applicable percentage is 25 percent,
and the unfunded new liability amount for the plan year is 25 per-
cent of the unfunded new liability. Similarly, if the funded current
liability percentage is 80, then the applicable percentage is 18.75
and the unfunded new liability amount for the plan year is 18.75
percent of the unfunded new liability.

Unpredictable contingent event benefits

If the event on which an unpredictable contingent event benefit
is contingent occurs during the plan year and the assets of the plan
are less than current liability (calculated after the event has oc-
curred), then an additional funding contribution (over and above
the minimum funding contribution otherwise due) is required. The
amount of the required additional contribution is generallg equal
to the greater of (1) the amount of unpredictable contingen* event
benefits paid during the plan year (regardless of the form in which
paid), including (except as provided by the Secretary of the Treas-
ury) any payment for the purchase of an annuity contract with re-
spect to a participant with respect to such benefits, and (2) the
amount that would be determined for the year if the unpredictable
contingent event benefit liabilities were amortized in equal annual
installments over 5 years, beginning with the plan year in which
the event occurs. For the year in which the event occurs, an
amount equal to 150 percent of the amount determined under (1)
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above may, at the employer’s election, be treated as the unpredict-
able contingent benefit amount. In no case, however, will the un-
rredictable contingent event amount exceed the unfunded current
iability (including the liability due to the contingent event benefit)
of the plan.

If the event on which an unpredictable contingent event benefit
is contingent occurs during the plan year and the assets of the plan
equal or exceed current liability (calculated after the event has oc-
curred), then the employer may continue to fund the plan’s unpre-
dictable contingent event benefits as under present law (i.e., gener-
ally as an experience loss), subject to the application of the special
rule if the plan’s funding falls below current liability.

Adjustments

The Secretary of the Treasury is to prescribe appropriate adjust-
ments in the unpredictable contingent event amount, the old liabil-
ity amount, the new liability amount, and the other charges and
credits under section 412 as are necessary to avoid inappropriate
duplication or omission of any factors in the determination of such
amounts, charges and credits (for example, adjustments reflecting
asset appreciation or depreciation).

-It is also intended that the Secretary will provide special rules
for multiple-employer plans where appropriate.

Small plan exception

The new funding rules for plans with assets less than current li-
ability do not apply to a plan with no more than 100 participants
on any day in the preceding plan year. In the case of a plan with
more than 100 but no more than 150 participants during the pre-
ceding year, the amount of the additional contribution is deter-
mined by multiplying the otherwise required additional contribu-
tion by 2 percent for each participant in excess of 100. For purposes
of this rule, all defined benefit plans (including multiemployer
plans) of the employer and the employer’s controlled group are
treated as a single plan. Controlled group is defined as in section
414(b), (¢), (m) and (o). With respect to a multiemployer plan, only
employees of the employer (or a controlled group member) are

taken into account.

Valuation regulations

The amendment provides that, effective with respect to plan
years beginning after December 31, 1987, the portions of the regu-
lations permitting asset valuations to be based on a range between
85 percent and 115 percent of average value are to have no force
and effect. In addition, the amendment provides that the Secretary
of the Treasury is to amend the regulations to carry out the intent

of this provision.
Effective Dates

In general, the changes in the minimum funding requirements
for defined benefit pension plans apply with respect to plan years
beginning after December 31, 1988.
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Contingent event benefits with respect to which the event has oc-
curred before October 17, 1987, are not subject to the new funding
rule for such benefits. If the event has not occurred on or before
October 16, 1987, such benefits are subject to the new funding rules
for such benefits. If the event occurs after October 16, 1987, and
before the first day of the first plan year beginning after December
31, 1988, funding under the new rule begins in such first plan year.
Of course, for the first plan year beginning after December 31,
1987, contingent event benefits are subject to the new rules regard-
ing gains and losses.

With respect to provisions that cross reference the definition of
“current liability,” the definition is effective at the time the provi-
sion cross referencing it is effective.

b. Time for making contributions (sec. 4553 of the bill)

Present Law

Under present law, an employer is treated as making a contribu-
tion that satisfies its minimum funding requirement for a plan
year if the contribution is made within 8-1/2 months after the close
of the plan year. Of that 8-1/2-month grace period for making plan
contributions, 6 months were provided under Treasury regulations.

Reasons for Change

In light of the GAO report, it is believed that it is not appropri-
ate to permit employers to make no contributions until 8-1/2
months following the end of the plan year. The GAO report found
that a significant amount of claims against the PBGC occurred
when plan contributions for a year were not made because the pay-
ment deadline expired after the date of plan termination.

Further, it is believed that requiring quarterly plan contribu-
tions could provide an early warning to the PBGC, the IRS, and to
plan participants of possible employer difficulty in meeting its
funding obligations. Such an approach is consistent with other tax
laws, such as those requiring withholding taxes and estimated tax
payments to be made on a quarterly basis. Because the amendment
requires that a significant portion of the year’s contribution be
made in installments during the plan year, it is believed that that
it is not necessary to accelerate the 8-1/2 month period for making
the final plan contribution.

In addition, there is concern that, under present law, employees
do not receive adequate information relating to the funded status
of a plan maintained by the employer. As a result, employees ma
make retirement planning decisions without knowledge of the ris
that they will not receive their promised benefits under the em-
ployer-maintained plan. Accordingly, it is believed that employees
should be aware of whether or not the employer is making re-
quired contributions to the plan so that each employee may assess
the risk that the employer’s plan will not have sufficient assets to
paf' benefits when due.

n order to ensure that contributions are actually paid to the
plan, it is also believed that it is appropriate to provide for a lien
in favor of the plan if contributions are missed.
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Explanation of Provisions

Quarterly payments of estimated required contribution

Under the amendment, 4 installment payments of minimum
funding contributions are required for each plan year. The due
dates of these 4 required insta(ilments are, in the case of a calendar
year plan year, April 15, July 15, October 15, and January 15 of
the following year. The amount of each required installment is 25
percent of the required annual payment.

The amendment defines the required annual payment to be the
lesser of (1) 90 Eercent of the amount the employer is required to
contribute for the plan year under the minimum funding require-
ments (other than the unpredictable contingent event amount) or
(2) 100 percent of the amount the employer was required to contrib-
ute for the preceding plan year (other than the unpredictable con-
tingent event amount) with respect to the plan and any predeces-
sor plans. The second rule does not apply if the preceding plan
year was less than 12 months. The unpredictable contingent event
amount is required to be contributed in addition to the installment
contributions otherwise due. Thus, for example, if the unpredict-
able contingent event amount for a quarter is equal to the amount
of payments of unpredictable contingent event benefits, such
amount is required to be contributed at the same time and in addi-
tion to the otherwise required next quarterly installment.

In the case of a plan year that is not a calendar year, the due
dates of the required installments are (1) the 15th day of the 4th
month, (2) the 15th day of the 7th month, and (3) the 15th day of
the 10th month following the beginning of the plan year, and (4)
the 15th day of the 1st month following the beginning of the follow-
ing plan year. Under the amendment, the due dates of required in-
stallments in the case of a short plan year are to be determined
under Treasury regulations.

If a required installment is not paid to the plan by the due date
for the installment the funding standard account is charged with
interest on the amount of the underpayment for the period of the
underpayment. The amount of the underpayment is determined by
subtracting the installment payments made on or before the due
date of the installment from the required installment.

The period of the underpayment is the period from the due date
of the installment to the earlier of (1) the contribution due date for
the plan year (i.e.,, 8-1/2 months following the end of the plan
year), or (2) with respect to any portion of an underpayment, the
date on which the portion is contributed to the plan. Contributions
are credited first to the underpayments arising first.

The rate of interest is the greater of 175 percent of the Federal
mid-term rate (AFR) or the rate of interest used under the plan in

determining costs.
Notice of failure to meet minimum funding standards

The amendment requires that the employer is to notify partici-
pants and beneficiaries if the employer fails to make a required in-
stallment or fails to make the final contribution (i.e., the contribu-
tion required by 8-1/2 months following the end of the plan year).
It is expected tﬁat the Secretary will prescribe special notice rules
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in the case of multiple employer plans targetting the notice to par-
ticipants and beneficiaries with respect to the employer failing to
make the required contribution.

Imposition of lien

If the employer fails to make a required contribution (including a
required installment payment) when due, a lien arises in favor of
the plan in the amount of the missed contribution (including inter-
est). The lien is on all property and rights to property, whether
real or personal, belonging to the contributing sponsor and mem-
bers of the controlled group of the contributing sponsor. The lien
generally arises 30 days after the due date of the contribution, and
continues until the payment of such contribution (including inter-
est). However, if a timely request for a funding waiver is made
with respect to the contribution, then the lien does not arise until
the day after the waiver is denied. No lien arises if the waiver is
granted. The employer is required to notify the PBGC of any fail-
ure to make a required contribution within 10 days after the due
date of the contribution.

If the employer fails to make successive contributions, the lien
previously in existence under this provision does not terminate.
Rather, the provision operates with respect to each successive
missed contribution.

The lien may be perfected and enforced only by the PBGC or, at
the direction of the PBGC, by the contributing sponsor or any
member of the controlled group of the contributing sponsor. Rules
similar to the rules in section 4068(c), (d), and (e) of ERISA app!iy
with respect to the lien and the amount on which the lien is based.
A perfected lien is treated as a Federal tax lien, and an unperfect-
ed lien is treated as a Federal tax claim.

Effective Dates

The provisions are effective for plan years beginning after De-
cember 31, 1987. Under a transition rule, the amount of each re-
quired installment payment (other than payments of the unpredict-
able contingent event amount) is (1) 5 percent for plan years begin-
ning in 1988, (2) 10 percent for plan years beginning in 1989, (3) 15
percent for plan years beginning in 1990, and (4) 20 percent for
plan years beginning in 1991.

c. Liability of members of controlled group for taxes on
failure to meet minimum funding standards (sec. 4554

of the bill)
Present Law

If, as of the close of any plan year, the minimum required contri-
bution has not been made and charges to the funding standard ac-
count exceed credits to the account, then the excess is referred to
as an “accumulated funding deficiency.” Unless a minimum fund-
ing waiver is obtained, an employer who is responsible for contrib-
uting to a plan with an accumulated funding deficiency is subject
to a 5-percent nondeductible excise tax on the amount of the defi-
ciency (Code sec. 4971). If the deficiency is not corrected within the
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‘“taxable period,” then an employer who is responsible for contrib-
uting to the plan is also subject to a nondeductible excise tax equal
to 100 percent of the deficiency. The taxable period is the period
beginning with the end of the plan year in which there is a defi-
ciency and ending on the earlier of (1) the date of a mailing of a
notice of deficiency with respect to the 5-percent tax or (2) the date
on which the 5-percent tax is assessed by the Internal Revenue
Service (IRS).

The excise taxes imposed for a failure to meet the funding re-
quirements applicable to a plan are imposed only on an employer
who is responsible for contributing to the particular plan in which
the deficiency arises. Another taxpayer that is a member of the
same controlled group of corporations or trades or businesses as
the employer is not liable for a funding deficiency unless the other
taxpayer is also responsible for contributing to that plan. Under
proposed regulations, the entire controlled group would be liable
for any excise taxes imposed for a failure by a member of the
group to satisfy the minimum funding requirements.

Reasons for Change

It is believed that the present-law rules relating to the liability
to make contributions to a pension plan enable an employer that is
a member of a controlled group to avoid its liabilities when it is
unable to make a required contributior: even though other mem-
bers of the employer’s controlled group have sufficient assets to
make the employer’s required contribution. The failure to impose
liability for the contributions on a controlled group basis increases
the potential risk to plan participants and the PBGC.

In addition, in light of the GAO report, it is believed that in-
creases in the taxes for failure to make contributions are needed to
help ensure that contributions are made when due.

Explanation of Provision

Under the amendment, as under present law, the employer who
maintains a pension plan is liable for any excise taxes imposed for
a failure to meet the minimum funding standards (Code sec. 4971).
In addition, if the employer is a member of a controlled group,
each member of the employer’s controlled group is jointly and sev-

erally liable for such excise taxes.
Under the amendment, a controlled group is any group of em-

ployers treated as a single employer under section 414(b), (¢c), (m),

or (o).
The amendment also increases the amount of the first-tier excise

tax from 5 percent to 10 percent.
Effective Date

The provision is effective for taxes imposed with respect to plan
years beginning after December 31, 1987.
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d. Funding waivers (sec. 4555 of the bill)
Present Law

Within limits, the IRS is permitted under present law to waive
all or a portion of the contributions required under the minimum
funding standard for a plan year. Generally, the IRS has required
that a request for a waiver be submitted by the end of the plan
year following the plan year for which the waiver is requested. A
waiver may be granted iIf the employer (or employers) responsible
for the contribution could not make the required contribution with-
out substantial business hardship and failure to grant the waiver
would be adverse to the interests of plan participants in the aggre-
gate. The IRS generally takes the position that a waiver will not be
granted unless the hardship is temporary and the employer demon-
strates that recovery is likely. Under present law, an employer is
required to notify each employee organization representing employ-
ees covered by the plan of an application for a funding waiver. No
more than 5 waivers may be granted within any period of 15 con-
secutive plan years.

A waived contribution is a waived funding deficiency. Under the
funding standard, the amount of a waived funding deficiency is am-
ortized over a period of 15 plan years, beginning with the year fol-
lowing the year for which the waiver is granted. Each year, the
funding standard account is charged with the amount amortized
for that year unless the plan becomes fully funded. Interest on the
waived amount is equal to the rate applicable to late payment of
taxes (Code sec. 6621(b)). The IRS generally allows deductions for
contributions made to amortize waived deficiencies more quickly
than over 15 years. (See, e.g., Rev. Rul. 78-223, 1978-1 C.B. 125.)

Reasons for Change

It is believed that employers have used funding waivers in the
past to minimize plan contributions during the period immediately
preceding the termination of a plan. The GAO report found that 30
percent of the claims against the PBGC arising during the period
-1983-1985 resulted from the failure of employers to make required
plan contributions prior to plan termination. The GAO concluded
that significant percentages of the large claims represented re-
?Illlisred contributions that were overdue or had been waived by the

Under present law, funding waivers are equivalent to an exten-
sion of credit from a plan to the employer that normally would be
treated as a prohibited transaction. It is believed that such an ex-
tension of credit is not appropriate unless adequate safeguards
apply to protect participants’ benefits. Plan participants should not
be required to finance the continuing operations of an employer by
placing their retirement benefits at risk.

Further, it is believed that the integrity of the plan termination
insurance program will be jeopardized if employers have the oppor-
tunity to avoid liability for their pension promises at the expense
of other employers who moderated their promises or are more fi-
nancially secure and remain in the defined benefit system.
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Explanation of Provision

The amendment modifies the rules governing the availability of
minimum funding waivers in several respects. Under the amend-
ment, a waiver application is required to be filed no later than the
due date for the contribution (including required installments).
Thus, a waiver for a quarterly installment must be made by the
due date for the installment.

The standards for obtaining a waiver are clarified by incorporat-
ing in the statute the present-law requirement that the employer
seeking a waiver is required to establish that the financial hard-
ship is temporary. The IRS is directed to apFly the temporary
hardship standard to prevent the granting of funding waivers to
employers that will not recover sufficiently to make their waived
contributions. Because all members of the controlled group of the
employer maintaining the plan are liable for excise taxes under
the minimum funding rules, the hardship determination is based,
under the amendment, upon the circumstances of the entire con-
tniolled group, as well as the circumstances of the particular em-
ployer.

In order to make funding waivers more equivalent to commercial
loans, the amendment provides that the interest rate on waived
contributions for purposes of determining the amortization charge
for waived amounts is increased from the interest rate applicable
to the late payment of taxes to the greater of the dplan’s interest
rate for funding purposes or 150 percent of the Federal mid-term
rate (as in effect under sec, 1274 for the first month of the plan
year). The interest rate based on the Federal mid-term rate is in-
tended to be an administrable measure of a market interest rate
for borrowing by a distressed company.

To protect plans against protracted periods of serious underfund-
ing and serious deterioration of the funded status of the plan, the
amendment provides that a funding waiver may not be granted
with respect to a plan that has assets less than current liability.
The determination of whether a plan has assets less than current
liability is to be made at the beginning of the plan year or at such
other time as determined by the Secretary.

In addition, the amendment reduces the number of waivers that
may be granted with respect to any plan within a 15-year period
from 5 to 3. A single waiver request may be made with respect to
gll quarterly contributions for a year and the final required contri-

ution.

It is not intended that the amendment will affect the administra-
tive practice of the IRS under which deductions are allowed for
contributions that amortize waived funding deficiencies more rap-
idly than the required amortization.

Effective Dates

The provision relating to funding waivers is effective with re-
spect to any application for a funding waiver submitted with re-
spect to plan years beginning after December 31, 1987. With re-
spect to the rule restricting the number of waivers in a 15-year
period, waivers granted prior to the effective date are taken into

account.
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e. Amortization periods (sec. 4556(a) of the bill)

Present Law

In determining plan funding under an actuarial cost method, a
plan’s actuary generally makes certain assumptions regarding the
future experience of a plan. These assumptions typically involve
rates of interest, mortality, disability, salary increases, and other -
factors affecting the value of assets and liabilities. The actuarial as-
sumptions are required to be reasonable in the aggregate. If, on the
basis of these assumptions, the contributions made to the plan
result in actual unfunded liabilities that are less than anticipated
by the actuary, then the excess is an experience gain. If the actual
unfunded liabilities are greater than those anticipated, then the
difference is an experience loss. For a single-employer plan, experi-
ence dgains and losses for a year are amortized over a 15-year
period.

If the actuarial assumptions used for funding a plan are revised
and, under the new assumptions, the liability of a plan is less than
the liability computed under the previous assumptions, the de-
crease is a gain from changes in actuarial assumptions. If the new
assumptions result in an increase in the liability, the plan has a
loss from changes in actuarial assumptions. The gain or loss for a
year from changes in actuarial assumptions is amortized over a

period of 30 plan years.
Reasons for Change

It is believed that the present-law amortization period for experi-
ence gains and losses delays unnecessarily the reconciliation of
actual experience and actuarial assumptions. The present-law am-
ortization period for experience losses contributes to underfunding
and thereby undermines benefit security and increases the risk of
loss to the PBGC. The present-law amortization period for experi-
ence gains similarly contributes to inappropriate overfunding be-
cause such gains are taken into account over a long period.

Similarly, it is believed that the present-law amortization period
for gains and losses resulting from changes in actuarial assump-
tions delays unnecessarily the reconciliation of the old assumptions
with the new assumptions. In addition, the lengthy amortization
period provided under current law may contribute to undue manip-

ulation of plan assumptions.
Explanation of Provision

Under the amendment, the period for amortizing cxperience
gains and losses is reduced to 5 years from 15 years. The period for
amortizing gains and losses from changes in assumptions is re-
duced to 5 years from 30 years.

Effective Date

The provision is effective for gains and losses arising in plan
years beginning after December 31, 1987. The amendment does not
affect the amortization period applicable to gains and losses arising
in plan years beginning before January 1, 1988.
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f. Actuarial assumptions must be reasonable (sec. 4556(b) of
the bill)

Present Law

Under present law, the actuarial assumptions used to determine
costs, liabilities, interest rates, and other factors under a plan are
required to be reasonable in the aggregate. Present law does not
require any individual actuarial assumption to be reasonable.

Reasons for Change

The present-law rule for actuarial assumptions presents signifi-
cant compliance problems for the IRS. It is substantially more diffi-
cult for the IRS to establish that a plan’s funding is determined on
the basis of actuarial assumptions that are, in the aggregate, un-
reasonable than to challenge any individual assumption.

It is believed that these administrative problems reduce the abili-
ty of the IRS to require an employer to make plan contributions
necessary to meet the plan’s benefit obligations.

In addition, some employers who wish to maximize their tax de-
ferral or obtain a larger tax deduction in a particular year use un-
realistic actuarial assumptions (such as an extremely low interest
rate assumption) in order to generate larger plan contributions and
deductions. The inability of the IRS to challenge individual actuar-
ial assumptions makes it more likely that employers who want to
manipulate the present-law rules may do so.

Explanation of Provision

The amendment modifies the standard for actuarial assumptions
to require that all costs, liabilities, interest rates, and other factors
are to be determined on the basis of actuarial assumptions and
methods (1) each of which is reasonable (taking into account the ex-
perience of the plan and reasonable expectations) or (2) which
result, in the aggregate, in a total plan contribution equivalent to
the contribution that would be obtained if each assumption were
reasonable. Under the amendment, as under present law, the costs,
etc., are required to represent the plan actuary’s best estimate of
anticipated experience under the plan. It is intended that the tax-
payer has the burden of demonstrating that each actuarial assump-
tion is reasonable and, if each actuarial assumption is not reasona-
ble, that the assumptions in the aggregate result in a total contri-
bution equivalent to the contribution that would be obtained if

each assumption were reasonable.
Effective Date

The provisions are effective for plan years beginning after De-
cember 31, 1987.
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g. Limitation on deduction for contributions to certain
plans not less than unfunded current liability (sec.

4556(c) of the bill)
Present Law

Under present law, an employer may deduct contributions to a
pension plan, within limits. In the case of a defined benefit pension
plan, an employer’s contributions to a plan may not be deductible
even though the sum of the contributions plus the plan assets do
not exceed the plan’s current liability for the plan year.

Reasons for Change

Under the amendment, underfunded plans are subject to an ex-
posure-related PBGC premium based on the amount of underfund-
ing as a function of current liability. It is believed that it would be
unfair to impose the exposure-related premium if the employer is
willing to fund the plan up to the level of current liability.

Explanation of Provision

The amendment provides that the maximum deduction limit for
contributions to certain defined benefit pension plans for a plan
year is not to be less than the unfundedp current liability for the

lan. Current liability is determined as under the minimum fund-
ing rules. Thus, if t{xe employer elects to take pre-participation
service into account in calculating current liability under the mini-
mum funding rules, such service is also taken into account in cal-
culating current liability for purposes of this deduction rule.
Except as provided by the Secretary, contributions to a defined
benefit pension plan are deductible under this rule if the plan has
100 or more participants during the plan year. For purposes of the
100-participant rule, all defined benefit plans (including multiem-
ployer plans) maintained by the same employer or any member of
such employer’s controlled group are to be treated as a single plan.
With respect to multiemployer plans, only employees of the em-
ployer (or controlled group member) are taken into account.

Effective Date

193"}119 provision is effective for years beginning after December 31,

3. Treatment of Plan Terminations (secs. 4557-4559 of the bill)
Present Law

Law before 1986

Prior to 1986, an employer could, subject to contractual obliga-
tions, terminate a single-employer defined benefit pension plan at
any time without regard to the financial health of the employer
and without regard to the level of assets in the plan. If a terminat-
ed single-employer plan had assets that were sufficient to pay bene-
fits at the level guaranteed by the PBGC, the plan was required to
pay those benefits to participants and beneficiaries, and the em-
ployer had no liability to the PBGC. If a single-employer plan was
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terminated with assets insufficient to pay benefits at the level
guaranteed by the PBGC, the PBGC would pay unfunded guaran-
teed benefits. The employer was then liable to the PBGC for the
insufficiency or for an amount equal to 30 fpercent of the employ-
er’s net worth, if less. The employer had no further liability to plan
participants and beneficiaries.

SEPPAA

The Single Emploger Pension Plan Amendments Act (SEPPAA),
enacted in 1986, substantially modified the rules relating to the
termination of single-employer defined benefit pension plans.
Under SEPPAA, the conditions under which an employer may vol-
untarily terminate a plan were revised and an employer’s liability
to plan participants and the PBGC was increased in the case of a
termination of an underfunded plan.

Guaranteed benefits

Subject to limits, the PBGC guarantees basic benefits under a
plan. Basic benefits consist of nonforfeitable retirement benefits
other than those benefits that become nonforfeitable solely on ac-
count of the termination of the plan. ERISA set the maximum
guaranteeable benefit at $750 per month in 1974, to be adjusted an-
nually based on the Social Security wage and benefit base. The
maximum monthly amount for 1987 is $1,857.95.

Guarantees do not apply with respect to benefits in effect for
fewer than 60 months at the time of plan termination unless the
PBGC finds substantial evidence that the plan was terminated for
a reasonable business purpose and not for the purpose of securing
increased guaranteed benefits for participants. In cases in which
they apply, guarantees are phased in at the rate of $20 per month
or 20 percent per year, whichever is greater, for (1) basic benefits
that have been in effect for less than 60 months at the time that
the plan terminates, or (2) any increase in the amount of basic ben-
efits under a plan resulting from a plan amendment within 60
months before the date of plan termination.

Standard terminations

After SEPPAA, a single-employer defined benefit pension plan
may be voluntarily terminated only in a standard termination or
in a distress termination. A plan may be terminated in a standard
termination only if it has sufficient assets to pay all benefit com-
mitments under the plan. Benefit commitments are greater than
guaranteed benefits, and include all benefits guaranteed by the
PBGC and all benefits that would be guaranteed:but for the dollar
limit on the guarantee or the length of time the benefit has been in
existence (the phase-in rule). In addition, benefit commitments in-
clude early retirement supplements or subsidies and plant closing
benefits with respect to participants who have satisfied all condi-
tions for entitlement prior to termination, without regard to
whether such benefits are guaranteed.

Benefit commitments are less than plan termination liability.
Termination liability represents all benefits that have been prom-
ised under the plan up to the date of plan termination, and consists
of all fixed and contingent liabilities to plan participants and bene-
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ficiaries. Benefit commitments can be significantly less than termi-
nation liability. For example, benefit commitments do not include
benefits that vest solely due to plan termination or contingent ben-
efits (such as early retirement benefits) for which the participant
has not satisfied all conditions for entitlement prior to termination;
these benefits are, however, included in termination liability.

If a plan is terminated in a standard termination so that the
plan assets are sufficient to satisfy benefit commitments, then the
employer has no further liability to plan participants, even if the
plan is not sufficiently funded to meet termination liabilities.

Distress terminations

A plan with assets ‘insufficient to provide benefit commitments
may be terminated in a distress termination only if the PBGC de-
termines that each contributing sponsor and each substantial
member of the contributing sponsors’ controlled group satisfies at
least 1 of 4 distress standards established by SEPPAA. An entity is
a contributing sponsor if it (1) is responsible for funding the plan or
(2) is a member of the controlled group of an entity that is respon-
sible for funding, has been responsible for funding the plan, and
has employed a significant number of participants under the plan
while it was so responsible. The term “controlled group” means a
group of entities under common control. A ‘“substantial member”’
of a controlled group is generally any entity whose assets comprise
at least 5 percent of the assets of the controlled group.

In order to terminate a plan in a distress termination, a plan ad-
ministrator is required to demonstrate that each contributing spon-
sor and each substantial member of each contributing sponsor’s
controlled group meets one of the following criteria: (1) a petition
in bankruptcy or a State insolvency proceeding has been filed seek-
ing liquidation of the entity and the petition has not been dis-
missed; (2) a petition in bankruptcy or a State insolvency proceed-
ing has been filed seeking reorganization of the entity (or a case
described in (1) has been converted to a reorganization), the peti-
tion has not been dismissed, and the bankruptcy court has ap-
proved the plan termination; (3) unless a distress termination
occurs, the entity will be unable to pay its debts when due and will
be unable to continue in business; or (4) with respect to the entity,
the costs of providing pension coverage have become unreasonably
burdensome, solely as a result of a decline in the workforce covered
as participants under single-employer defined benefit pension plans
of which the entity is a contributing sponsor.

In a distress termination, if there are benefit commitments in
excess of PBGC-guaranteed benefits that cannot be paid out of cur-
rent plan assets (“outstanding benefit commitments”), then the
PBGC is required to appoint an independent fiduciary with respect
to a special termination trust maintained for the benefit of partici-
pants. Each contributing sponsor of the plan and each member of
the controlled group of a contributing sponsor is jointly and sever-
ally liable to the termination trust for the lesser of (1) 75 percent of
the outstanding benefit commitments, or (2) 15 percent of the total
benefit commitments.

In general, payment of liability by a contributing sponsor to a
termination trust is to be made under commercially reasonable
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terms, with deferrals of certain amounts in years in which no
person liable for the payment has pre-tax profits. Such deferred
amounts are only payable after similar deferrals with respect to li-
ability to the PBGC have been paid in full. However, there is no
assurance that amounts will not be paid to plan participants before
the employer’s full liability to the PBGC has been discharged.

In a distress termination, if the plan assets are insufficient to
fund guaranteed benefits, each contributing sponsor and each
member of the controlled group of each contributing sponsor is
jointly and severally liable to the PBGC for the sum of (1) the out-
standing balance of any accumulated funding deficiency, and (2)
the balance of the amount of any waived funding deficiencies. The
full amount of a contributing sponsor’s liability to the PBGC is due
and payable as of the date of plan termination.

In addition, upon the termination of a plan pursuant to a dis-
tress termination, each contributing sponsor of the plan and each
member of the controlled group of each contributing sponsor is
jointly and severally liable to the PBGC for the sum of (1) the total
amount of all unfunded guaranteed benefits, up to 30 percent of
the collective net worth of the entities that are liable, (2) the excess
of 75 percent of the unfunded guaranteed benefits over 30 percent
of the collective net worth of the entities that are liable, and (3)
interest on such amounts from the date of termination. Payment of
this liability is generally to be made based on commercially reason-
able te ‘ms, with deferrals of certain amounts in years in which the
liable entities have no pre-tax profits.

The rules described above apply without regard to whether the
employer or any member of the controlled group also maintains
one or more plans that have assets in excess of termination liabil-
ities.

PBGC claims in bankruptcy

Under present law, up to the 30-percent of net worth limit, the
PBGC'’s claim has the priority status of a Federal tax for bankrupt-
cy purposes. The remainder of the PBGC’s claim generally has a
lower priority status, that of an unsecured claim.

Termination by PBGC

The PBGC is authorized to commence proceedings to terminate a
plan under certain circumstances and is required to do so if the
plan does not have assets available to pay benefits that are cur-
rently due under the terms of the plan.

Reasons for Change

Standards for termination

The SEPPAA distress termination standards still permit ongo-
ing, healthy companies to shift liabilities to the PBGC. Under
SEPPAA, an employer in financial distress may terminate an un-
derfunded plan pursuant to a reorganization while operating at a
profit following the reorganization. This ability may also create a
competitive disadvantage for other companies in the same industry
that have not reorganized and have not reduced their liabilities. It
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is believed that a distress termination should not be available in
these circumstances.

Lien rules

While eliminating a reor(i{anization as a condition permitting a
distress termination, it is believed that it is appropriate to add safe-
guards to protect the PBGC'’s and participants’ interest in a reorga-
nization or other bankruptcy proceeding.

The GAO Report stated that, as of January 1986, the PBGC had
recovered or expected to recover only 14 percent of its total claims
in 1983-1985. The report concluded that this low recovery was due
to 2 factors. First, recovery was low because the 30 percent of net
worth limit on employer lability prevented the PBGC from recov-
ering the full amount of guaranteed benefits. Second, the PBGC
claim has priority status in bankruptcy only up to the 30 percent of
net worth limit. Because most claims for dytlxe but unpaid contribu-
tions exceed this limit, they (with limited exceptions) have a low
priority in bankruptcy, that of an unsecured claim. Contributions
that were due but unpaid as of the termination were the cause of
30 percent of the PBGC's claims in 1983-1985.

The GAO report concluded that increasing liability to the PBGC
would improve the recovery rate, but would not be sufficient to
reduce the potential liability of the PBGC. According to the report,
a major problem continues to be the low priority of PBGC claims in
bankruptcy. SEPPAA increased the ability of the PBGC to secure
its claim by requiring security in the case of certain funding waiv-
ers. Even if SEPPAA had been in effect with respect to the claims
on the PBGC during 1983-1985, however, the GAO found that only
4 percent of the total claims for the period could have been secured
by the PBGC. The report recommended that the priority of PBGC
claims in bankruptcy be increased.

It is believed that appropriate measures are necessary in order to
better protect the PBGC and plan participants in the case of bank-
ruptcy. Accordingly, the amendment provides that the plan is enti-
tled to security in certain cases in which there is risk of loss to the

PBGC or plan participants.

Employer liability

Present law places limits on the liability of the employer to plan
participants and the PBGC. Under present law, plan participants
may lose their right to pension benefits if a plan is terminated with
assets less than termination liability because the emgloyer is not
fully liable for unfunded benefits and because the PBGC has no li-
ability for benefits in excess of guaranteed benefits. Similarly, if a
plan terminates with assets less than guaranteed benefits, the
PBGC may not be made whole with respect to the benefits it pays
participants because the employer is not fully liable to the PBGC
for unfunded guaranteed benefits.

The limits on employer liability under present law may also ad-
versely affect the funding of plans because certain employers have
insufficient incentive to fund a plan in excess of the level of benefit
commitments. This disincentive may increase the likelihood that
participants will not receive their full pension benefits and that
the PBGC will have to provide unfunded guaranteed benefits.
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In order to encourage employers to fund promised benefits,
ensure that plan participants receive promised benefits, and ensure
that the PBGC is made whole with respect to guaranteed benefits
it pays, it is believed that employers should be fully liable for their

pension promises.
Explanation of Provisions

Employer liability

Under the amendment, the required plan asset level for a stand-
ard termination is increased from the present-law requirement of
benefit commitments to the full level of the plan’s termination li-
ability to participants. As under present law, the plan’s termina-
tion liability is all liabilities to employees and their beneficiaries
under the plan, and includes all fixed and contingent benefits that
would be provided if the Flan had sufficient assets (Code sec.
401(aX2)). Of course, such liability is to be determined without
regard to the level of plan assets.

nder the amendment, a defined benefit pension plan with
assets insufficient to provide its termination liability to partici-
pants is unable to terminate unless the employer (and controlled
group) can satisfy the criteria for a distress termination. Following
a distress termination, the employer’s (and controlled group’s) li-
ability to participants is increased from the present-law percentage
of benefit commitments to the full amount of the plan’s unfunded
termination liability to the extent not guarantee by the PBGC,
and the employer’s (and controlled group’s) liability to the PBGC is
increased to the full amount of unfundes guaranteed benefits.

Standards for termination

The amendment provides that a reorganization does not qualif
as a condition under which a distress termination is permitted.
Thus, under the amendment, in order to terminate a plan in a dis-
tress termination, a plan administrator is required to demonstrate
that each entity that is a contributing sponsor or a member of a
contributing sponsor’s controlled group meets one of the followin
criteria: (1) a petition in bankruptcy or a State insolvency proceed-
ing has been filed seeking liquidation of the entity and the petition
has not been dismissed or converted to a petition seeking reorgani-
zation, (2) unless a distress termination occurs, the entity will be
unable to pay its debts when due and will be unable to continue in
business, or (3) with respect to the entity, the costs of providing
pension coverage have become unreasonably burdensome, solely as
a result of a decline in the workforce covered as participants under
single-employer pension plans of which the entity is a contributing

sponsor.

Lien rules

Consistent with the increase in the liability of the employer to
the PBGC, the amendment removes the 30-percent of net worth
limitation on the amount of the PBGC lien that arises upon plan
termination.

In addition, under the amendment, a statutory lien arises in
favor of the plan to the extent that as of the close of a plan year (1)
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the plan’s assets are less than 70 percent of current liability and (2)
the unfunded current liability exceeds $25 million. The unamor-
tized portion of the plan’s unfunded old liability amount is disre-
garded in making these determinations. The lien is on all property
and rights to property, whether real or personal, belonging to the
contributing sponsor and the members of the contributing spon-
sor’s controlled group.

The lien arises on the first day of the plan year following the
plan year in which the determination is made, and continues until
the close of the plan year in which the plan is not described in (1)
or (2) above. If, from one plan year to the next, the level of unfund-
ed current liability increases, the amount of the lien is increased
by the amount of the increase in plan underfunding. The employer
is required to notify the PBGC when the plan is described in (1)
and (2) above.

Rules similar to the rules in section 4068(c), (d), and (e) of ERISA
apply with respect to the lien and the amount on which it is based.
As under section 4068(c), a perfected lien is treated as a Federal
tax lien, and an unperfected lien is treated as a Federal tax claim.
In addition, any lien created by this provision may be perfected
and enforced by the PBGC or, at its direction, by the contributing
sponsor or any member of the controlled group of the contributing

sponsor.
Effective Dates

The ﬂrovisionss are generally effective in the case of termina-
tions where notice to the PBGC is provided after October 16, 1987,
and terminations instituted by the PBGC after October 16, 1987.
The provision creating a lien where unfunded current liability ex-
ceeds certain levels is effective with respect to plan years begin-
ning after the date of enactment.

4. Employer Access to Assets of Overfunded Plans
Present Law

Access to plan assets ,

Under present law, a trust forming part of a pension plan is not
qualified under the Code unless it is impossible under the trust in-
strument, prior to the satisfaction of all liabilities with respect to
employees and their beneficiaries under the trust, for any part of
the trust assets to be used for, or diverted to, purposes other than
for the exclusive benefit of employees or their beneficiaries. Howev-
er, upon termination of the plan and after satisfaction of all fixed
and contingent liabilities of the participants and beneficiaries (ter-
mination liability), the employer may recover any excess assets re-
maining in the trust that are due to erroneous actuarial computa-
tions.

Similarly, under ERISA, the assets of an employee benefit plan
may not inure to the benefit of any employer and are to be held for
the exclusive purpose of providing benefits to particigants in the
plan and their beneficiaries and of defraying reasonable expenses
of administering the plan. However, any excess assets of a plan
may be distributed to the employer upon termination of the plan if
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(1) all liabilities of the plan to participants and their beneficiaries
have been satisfied, (2) the distribution does not contravene any
provision of law, and (3) the plan provides for such a distribution.

Under present law, whether the employer has the right to the
excess assets of a pension plan or is required to share the excess
assets with plan participants is generally determined under the
plan document. Thus, if the plan document provides that the em-
ployer is entitled to the reversion of excess assets, the employer is
not required to share the reversion with participants. A matj)ority of
the cases provide that, subject to any applicable collective bargain-
ing agreements, a plan may be amended at any time prior to termi-
nation of the plan to provide that the excess assets may revert to
the employer.

Upon termination of a plan, all benefits as of the date of termi-
nation are required to become 100 percent vested and nonforfeit-
able. In addition, benefits generally are to be distributed or annui-

tized.

Implementation guidelines

Although an employer is not rermitted to recover excess assets
except upon termination of a plan, certain procedural guidelines
permit transactions that, in effect, permit the withdrawal of assets
from an ongoing plan. Typical examples of such transactions are
termination-reestablishment and spinoff-termination transactions.

In a termination-reestablishment transaction, the employer ter-
minates a defined benefit plan, recovers the excess assets, and then
establishes a “new’’ plan that generally covers the same employees
and provides the same or substantially similar benefits as the old
plan. In a spinoff-termination transaction, a single plan is split into
2 plans, 1 plan covering retirees and 1 covering active employees.
The excess assets are allocated to the plan covering retirees. That
plan is then terminated, allowing the employer to recover the
excess assets.

In response to concern that reversions can reduce the security of
Earticipants’ benefits, procedural guidelines were developed jointly

y the Department of the Treasury, the Department of Labor, and
the PBGC. The procedures, referred to as the “Implementation
Guidelines for Terminations of Defined Benefit Pension Plans” or
the ‘“Implementation Guidelines,” were issued by the Administra-
tion as a news release on May 24, 1984.

The Implementation Guidelines set forth administrative proce-
dures for processing certain terminations of qualified defined bene-
fit pension plans involving reversions of excess assets to the plan
sponsor. The guidelines generally provide that a bona fide termina-
tion of a defined benefit pension plan will be recognized as having
occurred under either a spinoff-termination or a termination-rees-
tablishment transaction only if certain conditions are met.

A spinoff-termination is considered bona fide under the guide-
lines only if (1) the benefits of all employees are vested as of the
date of the termination; (2) all benefits accrued by all employees as
of the date of the termination are provided for by the purchase of
annuity contracts; (3) the continuin{; lan adopts a special amorti-
zation period (with the approval of the IRS); and (4) appropriate
notice is provided to employees.
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Under the Implementation Guidelines, termination- reestablish-
ment transactions are generally recognized as bona fide. If the new
plan provides credit for service before that plan was adopted, how-
ever, the guidelines do not treat the transaction as bona fide unless
?Rsspecial amortization period is adopted (with the approval of the

).

The guidelines note that spinoff-terminations or termination-
reestablishments may affect the qualified status of plans because
the Code requires that qualified plans be permanent. The guide-
lines generally provide that the permanency requirement prohibits
an employer that has engaged in a spinoff-termination or termina-
tion-reestablishment transaction from engaging in another such
transaction for at least 15 years.

Reasons for Change

It is believed that the present law standards, as reflected in the
Implementation Guidelines, and the present-law excise tax on re-
versions are appropriate rules for addressing the issue of employer

access to excess plan assets.
Explanation of Provision

The amendment confirms present law as contained in the Imple-
mentation Guidelines.

Effective Date
The provision is a clarification of present law.
5. Increase in PBGC Premium Rates (sec. 4560 of the bill)

Present Law -

In general

The PBGC was created in 1974 by ERISA to provide an insur-
ance program for benefits under defined benefit pension plans
maintained by private employers. According to the PBGC’s latest
annual report, the single-employer insurance program currently
covers more than 30 million participants in more than 110,000 de-
fined benefit pension plans. PBGC revenues include premiums
charged to defined benefit pension plans, earnings on investments,
and collections from sponsors of terminated plans.

Premiums

Since its inception, the pension insurance program has charged a
flat-rate premium based on' the number of plan participants.
ERISA initially authorized an annual per-participant premium of
$1.00. The premium rate was raised to $2.60 for plan years begin-
ning after December 31, 1977. SEPPAA increased the rate to $8.50,
effective for plan years beginning after December 31, 1985.

Liability for premiums
Under present law, the plan administrator is liable for the pay-
ment of premiums.
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Reasons for Change

In light of the PBGC deficit, a raise in the PBGC premium is
needed. In its report, the GAO estimated that annual premium rev-
enues of $446 million would be needed to retire a $4 billion deficit
over 15 years at the PBGC’'s current interest rates. Projected
annual revenue, however, is only $298 million, or 33 percent less
than $446 million. Further, the GAO concluded that additional rev-
enues would be needed to pay future expected claims and the pro-
gram’s administrative expenses.

It is believed that it is equitable to base the increased PBGC pre-
mium in part on the extent of a plan’s underfunded status so that
the premium reflects in part the potential PBGC liability created
by the plan. However, basing the entire increase on a plan’s under-
funded status would unduly burden financially distressed plans
and employers and could lead to a greater crisis for the PBGC if a
significant percentage of these plans were terminated. Thus, it is
believed that some of the necessary revenues should be derived
from an increase in the flat premium.

As under the minimum funding rules, it is believed that the em-
Eloyer sponsoring a plan and related employers should be responsi-

le for liabilities associated with the benefits promised under the
plan. Thus, it is believed that, the emgloyer sponsoring the plan
and all related employers should be liable for payment of the pre-

mium.
Explanation of Provision

Under the amendment, the flat-rate per-participant PBGC premi-
um is increased to $14. In addition, the amendment applies an ex-
posure-related per-participant premium based on the amount of po-
tential liability the plan creates for the PBGC.

The exposure-related per-participant premium is determined by
dividing an amount based on the plan’s unfunded current liability
by the number of plan participants in the plan at the end of the
preceding (;)lan year. The amount based on unfunded current liabil-
ity is $6.00 for each $1,000 of unfunded current liability as of the
end of the preceding plan year.

The additional per-participant premium is not to exceed $70 (in-
dexed beginning in 1989 in accordance with the social security ben-
efit and contribution base).

The $70 cap (indexed) is reduced in the case of certain plans. If
an employer made the maximum deductible contributions to the

lan for 1 or more of the 5 plan years preceding the first plan year

ginning after December 31, 1987 (i.e., for a calendar year plan
year, 1983-1987), then the cap on the exposure-related premium is
reduced by $10 for each plan year for which such contributions
were made. The $10 amount is indexed at the same time and same
manner as the $70 cap. This special rule operates to reduce the ex-
posure-related premium only for the first 5 plan years the premi-
um is in effect.

As under the new funding rules, the exposure-related premium
does not apply to any plan that has no more than 100 participants
on each day of the preceding plan year. For purposes of this 100-
participant rule, all defined benefit plans (including multiemployer
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plans) maintained by the same employer (or any member of such
employer’s controlled group) are treated as one plan. With respect
to multiemployer plans, only employees of the employer (or con-
trolled group) are taken into account. In the case of a plan with
more than 100 but less than 150 participants on each day during
the preceding plan year, the amount of the exposure-related premi-
um is determined by multiplying the otherwise required additional
premium by 2 percent for each participant in excess of 100.

In addition, the special rule disregarding certain pre-participa-
tion service in calculating current liability under the funding rules
applies in calculating current liability for purposes of the exposure-
related premium. However, for premium purposes pre-participation
years of service are taken into account if the participant has 5 or
more years of service.

The amendment also provides that, with respect to a single-em-
ployer plan, the contributing sponsor, as well as the plan adminis-
trator, is liable for payment of the premium and that each member
of the contributing sponsor’s controlled group is jointly and several-
ly liable for such payment.

Under the amendment, all amounts related to the exposure-relat-
ed premium and the increase in the flat-rate premium are to be
- deposited in a separate revolving fund. Amounts in this fund may
not be used to pay administrative costs of the PBGC or benefits
under any plan terminated before January 1, 1988, unless no other

amounts are available.
Effective Date

These provisions apply to plan years beginning after December
31, 1987.

6. Multiemployer Plans
The provisions described in 2 through 5, above, do not apply to
multiemployer plans.



G. ESTATE AND GIFT TAXES

Retention of 1987 Rates for 2 Years (sec. 4561 of the bill and sec.
2001 of the Code)

Present Law

The estate and gift taxes are unified, so that a single progressive
rate schedule is applied to an individual’s cumulative gifts and be-
quests. The generation-skipping transfer tax is computed by refer-
ence to the maximum Federal estate tax rate.

For 1987, the gift and estate tax rates begin at 18 percent on the
first $10,000 of taxable transfers and reach 55 percent on taxable
transfers over $3 million. For transfers occurring after 1987, the
maximum gift and estate tax rate is scheduled to decline to 50 per-
cent for taxable transfers over $2.5 million.

Reasons for Change

It is inappropriate to permit revenue from existing taxes to be
reduced at a time when additional revenues are needed to reduce

the budget deficit.
Explanation of Provision

The scheduled decline in gift and estate tax rates is deferred for
two years. The maximum rate declines to 50 percent for decedents
dying, and gifts made, after December 31, 1989.

Effective Date

The provision is effective for decedents dying, and gifts made,
after December 31, 1987.
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H. EXCISE TAXES

1. Telephone Excise Tax: 3-Year Extension (sec. 571 of the bill
and sec. 4251 of the Code)

Present Law

A 3-percent excise tax is imposed on amounts paid for local tele-
phone service, toll (long-distance) telephone service, and teletype-
writer exchange service (Code sec. 4251). The tax is scheduled to
expire after December 31, 1987.

Exemptions from the tax are provided for communications serv-
ice furnished to news services (except local telephone service to
news services), international organizations, the American National
Red Cross, servicemen in combat zones, nonprofit hospitals and
educational organizations, State and local governments, and for toll
telephone service paid by a common carrier, telephone or telegraph
company, or radio broadcasting company in the conduct of its busi-
ness. Exemptions are also provided for installation charges, certain
coin-operated service, and private communications systems (e.g.,
certain dedicated lines leased to a single business user).

Reasons for Change

It is inappropriate to permit existing taxes to expire at a time
when additional revenues are needed to reduce the budget deficit.
Therefore, it is felt that a 3-year extension of the telephone excise
tax is appropriate in view of the existing budgetary deficit situa-

tion.
Explanation of Provision

The amendment extends the current 3-percent telephone excise
tax for 3 years, through December 31, 1990.

Effective Date

The provision is effective for telephone bills rendered after De-
cember 31, 1987, and before January 1, 1991.

2. Collect Diesel Fuel and Special Motor Fuels Taxes on Sales to
Retailer (sec. 4572 of the bill and sec. 4041, 4101, 6421, and

6427 of the Code)
Present Law

The diesel fuel and special motor fuels excise taxes generally are
imposed on the sale of the taxable fuel by a retail dealer to the ul-
timate consumer of the fuel. Under an exception, retail dealers
may elect to have wholesale distributors collect and pay the diesel
fuel tax when the fuel is sold to the retailer.

a9
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Reasons for Change

Imposition of the tax at the retail level has fostered inefficient
collection procedures and encouraged tax avoidance schemes be-
cause there are many tax collectors at the end of a long marketing
chain. Imposing these taxes at an earlier stage in the marketing of
these fuels would reduce opportunities for evading payment of the
fuels taxes. Collection of excise taxes at the point in the distribu-
tion chain with a smaller number of taxrlayers provides for more
efficient administration of the tax since there are fewer taxpayers
for the Internal Revenue Service to monitor. Furthermore, collect-
ing these excise taxes at a uniform marketing level eliminates any
special advantage for a single industry segment, e.g., integrated op-
erations versus independent wholesale dealers.

Explanation of Provision

The excise taxes on diesel and special motor fuels and nongaso-
line aviation fuels are imposed on sales by importers and produc-
ers; wholesale distributors may elect to be treated as producers, if
they satisfy registration and bonding requirements to be estab-
lished by Treasury.

The provisions of present law permitting tax-free sales for cer-
tain exempt purposes are repealed. Instead, taxpayers who pur-
chase such fuels for nontaxable uses may claim refunds or credit
the amount of tax they paid against their income tax liability. In
addition, Treasury is authorized to require such information report-
ing and registration that is necessary to prevent evasion of the tax.

Effective Date

The provision is effective on January 1, 1988.

3. Extension of Termination Date for Coal Excise Tax Rate (sec.
4573 of the bill and sec. 4121 of the Code)

Present Law

A manufacturer’s excise tax is imposed on the sale or use of do-
mestically mined coal by the producer (Code sec. 4121). Under the
Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA),
the rate of tax was increased, effective April 1, 1986, to $1.10 per
ton of coal from underground mines, and 55 cents per ton of coal
from surface mines, but not to exceed 4.4 percent of the sales price.

Amounts equal to the revenues collected from the coal excise tax
are appropriated automatically to the Black Lung Disability Trust
Fund. The Trust Fund pays certain black lung disability benefits to
coal miners (or their survivors) who have been disabled by black
lung disease in cases where no coal mine operator is found specifi-
cally responsible for the individual miner’s disease.

Under present law, the tax rate is scheduled to revert to 50 cents
on underground coal and 25 cents on surface coal (but not to
exceed two percent of price) on the earlier of January 1, 1996 or
the first January 1 as of which there is (1) no balance of repayable
advances from the general fund to the Trust Fund, and (2) no

unpaid interest on such advances.



Reasons for Change

It was concluded that the termination date for the coal excise tax
rate presently in effect should be extended in order to provide for
the long-term solvency of the Black Lung Trust Fund. As of the be-
ginning of fiscal year 1987, the Trust Fund deficit (i.e., the amount
of advances repayable to the general fund) was $2.9 billion.

Explanation of Provision

The termination date for the coal excise tax rate enacted in
COBRA is extended from January 1, 1996 to the earlier of (1) Janu-
ary 1, 2014 or (2) the date the Trust Fund achieves solvency (as de-

fined under the present-law termination provision). |
Effective Date A

The extension of the termination date for the present-law coal
excise tax rate is effective from Januery 1, 1996 to January 1, 2014,
subject to the solvency provision described above.



Lot
[ TR

R . A

I. EMPLOYMENT TAXES

1. Railroad Retirement Provisions (secs. 4581-4584 of the bill and
secs. 3201 and 2331 of the Code)

Present Law

The Railroad Retirement Program consists of a tier I benefit
structure which is generally equivalent in benefits and financing to
the Social Security program and a separately financed tier II bene-
fit structure. Under present law, the tier II program is financed
primarily by a payroll tax of 14.75 percent for employers and 4.25
percent for employees. This tax is applied to wages up to $32,700
per year. (This wage base amount is increased annually by the in-
crease in average annual wages in the general economy.)

Tier II benefits are includible in income for income tax purposes
in the same manner as benefits received under a qualified pension
plan. However, the 1983 amendments to the Railroad Retirement
Program appropriate from the general fund to the Railroad Retire-
ment Account an amount equal to the increase in income tax li-
ability that results from including tier II benefits in income. This
appropriation to the Railroad Retirement Account is limited to an
aggregate total of $877 million and applies only to benefits received
prior to October 1, 1988.

Reason for Change <

The 1983 amendments to the Railroad Retirement Program re-
quire an annual report on the solvency of the program. The 1987
report includes an analysis by the chief actuary of the program in-
dicating that program is inadequately funded and recommending
changes to address the situation. The chief actuary also recom-
mends the establishment of a board to study whether fundamental
changes in method of paying for the program need to be considered

by the Congress.
Explanation of Provisions

Increase in railroad retirement tax

The provision increases the employer tier II tax by 1.35 percent-
age points to 16.1 percent. The employee rate is increased by 0.65
percentage points to 4.9 percent.

Commission on Railroad Retirement Reform

The provision also establishes an eight-member Commission to
study alternative methods of securing the long-range solvency of
the Railroad Retirement Program. The President is to arpoint four
members, representing railroad management, railroad labor, com-
muter railroads, and the general public. The President pro tempore
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of the Senate is to appoint two members representing the general
public after consultation with the Chairmen of the Senate Commit-
tees on Finance and on Labor and Human Resources. The Speaker
of the House of Representatives is to appoint two members repre-
senting the general public after consultation with the Chairmen of
the Committees on Ways and Means and on Encrgy and Com-
merce. The Commission is to submit its findings to the Congress by
October 1, 1989.

The provision also eliminates the $877-million limit on the
amount of general funds that are appropriated to the Railroad Re-
tirement Account on the basis of income taxes on tier II benefits,
and provides that such appropriations will be made for two addi-
tional years based on tier II benefits paid through September 30,

1990.
Effective Date

The tax rate increases are effective for wages paid after Decem-
ber 31, 1987. The other provisions are effective upon the date on

enactment.

2. FUTA Tax: Three-Year Extension of Repayment Tax; Transfer
of Funds into the Federal Unemployment Account (secs. 4585-
4586 of the bill, sec. 3301 of the Code, and sec. 90 of the Social

Security Act)
Present Law

The Federal Unemployment Tax Act (FUTA) generates revenues
which are allocated among several accounts in the Federal Unem-
ployment Trust Fund. Funds in the Employment Service Adminis-
tration Account are used to meet the Federal and State administra-
tive costs of operating unemployment compensation programs and
most of the cost of Employment Service operations. The Extended
Unemployment Compensation Account (EUCA) is used to meet half
the cost of extended unemployment benefits (EB), which are paid in
times of unusually high unemployment. (The other half of EB costs
are funded from State unemployment taxes.) The Federal Unem-
ployment Account (FUA) is a reserve account from which States
may borrow funds in the event the State unemployment account is
temporarily unable to meet benefit liabilities.

Each of these accounts in the Trust Fund has a statutory ceiling.
When the ceiling is reached, excess funds are distributed among
the account according to rules specified in Title IX of the Social Se-
curity Act. When all of these accounts reach their ceiling levels,
any excess amounts would be distributed to the State unemploy-
ment accounts in the Trust Fund. -

The gross Federal unemployment tax rate is 6.0 percent, plus a -
temporary 0.2-percent rate enacted in 1976. In general, employers
qualify for a credit of 5.4 percentage points against this tax, leav-
ing a net Federal tax of 0.6 percent plus the temporary 0.2 percent.
The tax is paid by employers on the first $7,000 of annual earnings
of each employee. (In some States, the 5.4-percent credit is reduced
to recover outstanding State loans from FUA.)
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The temporary 0.2-percent additional rate was added in order to
repay borrowing of the Federal Unemployment Trust Fund from
the general fund of the Treasury during the mid 1970’s. The out-
standing indebtedness was repaid this year, and the additional tax
will terminate at the end of 1987.

Reasons for Change

While the EUCA account has fully repaid the outstanding bor-
rowing from the general fund of the Treasury, the experience of
the 1970’s indicates that the Unemployment Fund may need to ac-
cumulate a higher level of reserves than provided under present
law, in order to have reasonable assurance of weathering economic
cycles without undue reliance on general fund borrowing.

Explanation of Provisions

The temporary 0.2-percent additional FUTA tax rate is to be con-
tinued for three additional years, through 1990. The statutory ceil-
ings on the EUCA and FUA accounts are increased in order to ac-
commodate the additional revenue generated by extending the tax
rate. The EUCA account ceiling is increased from 1/8.of the
amount of total annual wages to 3/8 of total annual wages. The
FUA account ceiling is increased from 1/8 of total annual wages to
5/8 of total annual wages.

Effective Date

The provision is effective for wages paid during calendar years
1988 through 1990.

3. FICA Tax Provisions

a. Expand employer share of FICA tax to include all cash
tips (sec. 4587 of the bill and serc. 3121(q) of the Code)

Present Law

The FICA taxes imposed on the employee and the emploxer gen-
erally are equal. The employer is responsible for withholding the
employee’s share of the tax from the emplo ee’s wages and remit-
ting the tax, together with the employer’s siare of the tax, to the
Internal Revenue Service.

Special rules apply to tips. For purposes of the employee FICA
tax, all tips received by an employee are considered remuneration
for services and are subject to the tax. The tips %enerally are
deemed to be received at the time the employee files a written
statement with the employer reporting the receipt of the tips. Tips
are subject to FICA taxes only in the case of employees who receive
at least $20 in cash tips in a month. Tips in a medium other than
cash are not subject to FICA taxes.

However, the full amount of tips received by an employee usual-
ly is not subject to the FICA tax imposed on the employer. For pur-
poses of the employer’s share of FICA taxes, the employee is
deemed to receive wages only to the extent of the excess of the Fed-
eral minimum wage rate over the actual wage rate paid by the em-
ployer. Any tips received in excess of the difference between the
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weges paid and the minimum wage are not subject to the employ-
er's portion of the tax.

Reasons for Change

Under present law, an employee is required to pay FICA taxes
on the total amount of his or her cash tips up to the Social Securi-
ty wage base. The employer, however, is required to pay FICA
taxes only on a portion of the tips. Because Social Security Kenefits
are determined with respect to the entire amount of tips, current
law in effect provides a benefit to employers whose employees re-
ceive part of their compensation in the form of tips, as compared to
other employees who receive all their compensation as salaries. It
is believed that to apportion the costs of Social Security benefits
more accurately, employers should be subject to tax on all tips
which are credited for benefit purposes.

Explanation of Provision

Under this provision, all cash tips which are subject to the em-
ployee FICA tax are included within the definition of wages for
purposes of the employer’s share of FICA taxes. Thus, employers
must pay FICA taxes on the total amount of cash tips and other
remuneration, up to the Social Security wage base.

Effective Date

This provision is effective for remuneration received on or after
January 1, 1988.

b. Extend FICA tax to include inactive duty earnings of
military reservists and certain other earnings (secs.
4588, 4589, 4591, and 4592 of the bill and secs. 209 and
210 of the Social Security Act)

Present Law

Under present law, certain forms of earnings paid to employees
are exempt from FICA taxes. These earnings include the following:

Armed Forces reservists.—Approximately 1.4 million Armed
Forces reservists do not receive credit for Social Security benefits
and are not subject to Social Security (FICA) taxes for inactive
duty earnings paid for “inactive duty training.” Earnings from full-
time active duty or from “active duty for training” (training ses-
sions lasting several weeks) constitute covered employment under
current law.

Agricultural workers.—Cash remuneration paid to an employee
in any taxable year for agricultural labor is excluded from the defi-
nition of wages unless the employee receives more than $150
during the year for such labor or the employee works for the em-
gloyer more than 20 days during the year and is paid on a time

asis.

Individuals aged 18-21.—Services performed by individuals under
age 21 who are employed by their parents, even if employed in the
parent’s trade or business, do not constitute covered employment

under present law.
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Spouses.—Services performed by an individual in the employ of a
spouse do not constitute covered employment.

Reasons for Change

It is believed that the wages of the particular groups of employ-
ees described above should receive the same treatment generally
accorded other wages for FICA tax purposes. These provisions also
ensure that these individuals receive Social Security coverage (in-
cluding disability and survivor benefits).

Explanation of Provision

The amendment extends credit toward Social Security benefits,
and imposed FICA taxes, with respect to services performed by re-
servists in “inactive duty training’’; to services performed by indi-
viduals aged 18-21 working for their parents in a trade or business;
and to services performed by an individual in the employ of his or
her spouse’s trade or business.

The amendment also requires, with respect to agricultural labor,
that: (1) any remuneration for agricultural labor paid by an em-
ployer to an employee constitutes wages for FICA purposes if the
employer pays more than $2,500 to all employees for such labor
during the taxable year; (2) the $150 annual cash pay test is to be
applied if the $2,500 annual payroll test is not met; and (3) the 20-
day test be eliminated.

Effective Date

These provisions are effective January 1, 1988.

c. Treatment of group-term life insurance as wages under
FICA (sec. 4590 of the bill and sec. 209 of the Social Se-

curity Act)
Present Law

The cost of group-term life insurance provided by an employer to
an employee is excluded from the definition of wages for purposes
of the FICA tax. For income tax purposes, the cost of employer-pro-
vided group-term life insurance is includible in an employee’s gross
income to the extent that the coverage exceeds $50,000. Additional-
ly, the total amount of employer-provided group-term life insurance
is included in an employee’s gross income to the extent that the
coverage is provided on a discriminatory basis (sec. 89).

Reasons for Change

It is believed that the FICA tax treatment of group term life in-
surance provided by an employer for an employee should be con-
formed to the treatment of such benefit for income tax purposes.

Explanation of Provigion

The provision treats the cost of employer-provided group-term
life insurance as wages for FICA tax purposes to the extent such
cost is includible in gross income for income tax purposes.

Effective Date

The provision is effective January 1, 1988.



J. USER FEES
1. Internal Revenue Service Fees (sec. 4595 of the bill)

Present Law

The Internal Revenue Service (IRS) currently provides written
responses to questions of individuals, corporations, and organiza-
tions relating to their tax status or the effects of particular trans-
actions for tax purposes. The IRS responds to these inquiries
through the issuance of letter rulings, determination letters, and
opinion letters.

A letter ruling is a written statement issued by the National
Office of the IRS that interprets and applies the tax law to a specif-
ic set of facts. A letter ruling generally is followed by the IRS on
audit in determining the tax liability of the recipient of the ruling.

A determination letter is a written statement issued by a district
director of the IRS that applies principles previously announced by
the National Office of the IRS to a specific set of facts. A determi-
nation letter generally is issued in the same circumstances as a
letter ruling and is followed by the IRS on audit in determining the
tux liability of the recipient of the letter. Most determination let-
ters involve the qualification of retirement plans and the status of
organizations seeking exemption from tax.

An opinion letter is a written statement issued by the National
Office of the IRS that addresses the acceptability of the form of a
master or prototype pension plan and any related trust or custodial
account.

The IRS currently does not charge taxpayers for issuing letter
rulings, determination letters, or opinion letters.

Reasons for Change

It is believed that, as the Administration has proposed in the last
several budgets, the relatively small number of persons that re-
quest letter rulings, determination letters, and opinion letters
should pay for the benefit of these services. It is also believed that
the provision should not be made permanent at this time so that
the Congress may examine the impact of the provision on taxpayer

compliance.
Explanation of Provision

The amendment requires the IRS to charge a fee for each re-
quest for a letter ruling, determination letter, opinion letter, or
other similar ruling or determination. The amount of the fee is to
vary based on the type of request, as follows:

(205)
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Category Fee
Employee plan ruling and opinion .........cccovvevieecnrccenennnnnens $400
Exempt organization ruling...........ccooovevvnecrniinnenenreeeceenns $320
Employee plan determination ............cccovevevenienenenenieneeneeneennens $250
Exempt organization determination ..........ccccouvrevvvrnvernnecriennnes %%88

Chief counsel ruling ..........ococeevveviiiiiininicceee e

The IRS is authorized to vary the amount of the fee charged for
subcategories of requests based on the average time for (and the
difficulty of) complying with requests in the subcategories. In addi-
tion, the IRS is authorized to provide exemptions and reduced fees.
The IRS may vary the amount of the fee or provide exemptions or
reduced fees only if the average fee charged during a fiscal year for
requests in any category is not less than the fee listed above for
that category.

The amount of the fee is payable in advance and is refundable
only if the IRS refuses to respond to the request. The fee is not re-
fundable if the person making the request withdraws the request
prior to the issuance of the ruling or determination.

Effective Date

The provision applies to requests filed on or after the first day of
the second calendar month that begins after the date of enactment.
The provision does not apply to requests filed after September 30,

1990.

2. Extensions and Increases in Certain Alcohol, Tobacco, and
Firearms Occupational Taxes (sec. 4596 of the bill and secs.
5091, 5111, 5121, 5131, 5271, 5801, and 5845 of the Code)

Present Law

Occupational taxes are imposed on numerous business activities
involving the production and marketing of alcohol, tobacco, and
firearms products. Brewers currently pay $110 per year for each
brewery operated by them, except any brewer of fewer than 500
barrels a year pays $55 per year (sec. 5091). Manufacturers and im-
porters of National Firearms Act (NFA) firearms pay a $500 per
year occupational tax for each place of business, except a person
who manufactures or imports only weapons classified as “any other
weapon’ under section 5845(e) pays a tax of $25 per year (sec.
5801). No occupational taxes are imposed on distillers, wineries, or
tobacco manufacturers.

Dealers in NFA firearms generally are subject to an annual oc-
cupational tax of $200 per place of business; dealers who deal only
in weapons classified as “any other weapon’ under section 5845(e)
are subject to an annual tax of $10 per place of business (sec. 5801).

An annual $255 per place of business occupational tax is imposed
on wholesale liquor dealers; an annual $123 tax is imposed on
wholesale beer dealers (sec. 5111).

An annual occupational tax of $54 per glace of business is im-
posed on retail liquor dealers; the tax is $24 per place of business
for retail beer dealers (sec. 5121). A special tax of $4.50 per month
in which sales are made is imposed on “limited retail dealers” in
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distilled spirits; the tax is $2.20 per month for limited retail dealers
in beer and wine only (sec. 5121).

Persons permitted to use distilled spirits without payment of tax,
or who deal in or use specially denatured distilled spirits, must
obtain permits under present law, but no occupational tax is im-
posed on these persons with respect to this activity (sec. 5271).

Present law permits drawbacks (refunds) of the distilled spirits
tax in certain cases. Persons receiving drawbacks of this tax for
distilled spirits to be used for nonbeverage purposes are subject to
an occupational tax based on the amount of alcohol used. The tax
ranges from $25 per year (drawbacks not exceeding 25 proof gal-
lons) to $100 per year (drawbacks exceeding 50 proof gallons) (sec.

5131).
Reasons for Change

The Bureau of Alcohol, Tobacco, and Firearms (BATF) incurs sig-
nificant expenses in regulating the three industries over which it
has jurisdiction. The President proposed in his budget that the
direct beneficiaries of these regulatory provisions pay a greater
share of the costs incurred by BATF.

The amendment generally concurs with the President’s proposal.
It was determined that the appropriate way to accomplish the pro-
posal was to increase the present occupational taxes, which gener-
ally have not been increased since the early 1950s, and to impose
those taxes more uniformly across the businesses affected.

Explanation of Provisions

The present producer/manufacturer occupational taxes are in-
creased to annual amounts of $1,000 per place of business for pro-
ducers of all taxable alcoholic beverages (distilled spirits, wine, and
beer), manufacturers of all taxable tobacco products, and for fire-
arms producers. A special rate of $500 per year applies to business-
es having gross receipts of less than $500,000 in the preceding tax-
able year. For purposes of this special rate, all members of a con-
trolled group of corporations (substituting 50 percent for the gener-
al 80 percent test of control) are treated as one business.

The present firearms dealer occupational tax is increased to $500
per year per place of business.

The present alcoholic beverage wholesale dealer occupational
taxes are combined and imposed at an increased rate of $500 per
year per place of business.

The present alcoholic beverage retail dealer occupational taxes
arc combined and imposed at an increased rate of $250 per year
per place of business. The present occupational taxes on limited
retail dealers are repealed. The retail dealer occupational tax fur-
ther is extended to all persons required to acquire permits for tax-
free use of distilled spirits under section 5271.

The three occupational tax rates for persons receiving drawbacks
of the distilled spirits tax for spirits used in nonbeverage products
are combined and increased to $500 per year per place of business.
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Effective Date

These provisions are effective on January 1, 1988.

As under present law, the occupational taxes generally will con-
tinue to be paid for a period of 12 months, covering the period July
1-June 30. Thus, subject to special rules for the period January 1-
June 30, 1988, all persons subject to tax under the provisions of the
bill are liable for the entire annual tax on July 1, 1988.

For the period January 1-July 1, 1988, a series of special rules
will apply. Persons initially subject to tax as a result of the provi-
sions are liable for a tax equal to one-half of the otherwise applica-
ble annual rate on January 1, 1988.

In the case of persons who paid an occupational tax during calen-
dar 1987, for which no further tax is due until July 1, 1988, under
present law, a tax is due on January 1, 1988, in an amount equal to
one-half of the excess of the new tax rate for the occupation in-

volved over the present-law rate.
3. Customs User Fees (sec. 4597 of the bill)

Present Law

As enacted in the Omnibus Budget Reconciliation Act of 1986, an
ad valorem user fee is applied to all formal entries of merchandise
imported for consumption in the amount of 0.22 percent during
fiscal year 1987, dropping to the lesser of 0.17 percent or the rate
which will provide revenue equal to the appropriated level of cus-
toms’ commercial operations in fiscal year 1988, and expiring Sep-
tember 30, 1989. The fee does not apply to articles classifiable in
schedule 8 of the Tariff Schedules (mcf'uding products containing
U.S. components which are classifiable in item 807.00 of the Sched-
ules and U.S. articles returning to the United States after having
been processed abroad which are classifiable in item 806.30).

Reasons for Change

The customs user fees provisions are amended in response to con-
cerns expressed by the Administration and the trading community
based on experience with the users fees over the past year.

The Administration’s budget proposal would have extended the
customs users fees indeﬁnite%y and modified the schedule 8 exemp-
tion insofar as it applies to imported articles containing U.S. com-
ponents. Although it is intended to adopt the Administration’s rec-
ommendation with respect to the schedule 8 exemption, the pro-
gram is extended for one additional year, to September 30, 1989,
rather than extending it indefinitely. It is also intended that the
amendment relate to a number of concerns about the way the pro-
gram has been administered thus far which the Senate would like
to see addressed satisfactorily before it will consider making this
program permanent.

It is further intended that the amendment relate to particular
concerns that the fundamental purpose of the program of providing
adequate funding for the commercial operations of the Customs
Service is not being met. During the first year of the program, the
Office of Management and Budget did not allow any of the pro-
ceeds of the customs users fees account to be spent for the commer-
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cial operations of the Customs Service. Further, the Administra-
tion’s budget proposal for the Customs Service for fiscal year 1988
once again carled for a drastic reduction of 2,000 customs officers.
Such cuts should not be necessary if the customs users fees pro-
gram is being properly implemented.

The intention also is that the amendment modify current law
dealing with the disposition of user fees and the manner of their
application to fund Customs’ commercial operations. This modifica-
tion is designed to clarify current law in order to obviate adminis-
trative problems which Kave arisen from OMB’s interpretation of
current law. Under its interpretation, OMB has seen fit to main-
tain two user fees accounts, one for passenger and conveyance fees
and another for the commercial operations fee on imports. Because
certain legal requirements, such as the procedure for recommend-
ing an increase or decrease in user fees, are triggered by the user
fee account balance in relation to expenditures, it is believed that
administration and oversight will be simplified if only a single Cus-
toms User Fees Account is established. All users fees are required
to be deposited in a single Customs User Fees Account. Current
law is to be further clarified by reiterating that funds deposited in
the Customs User Fees Account be employed, to the extent provid-
ed in appropriations acts, to reimburse all costs of the Customs
Service for commercial operations. Finally, the intention is to in-
clude provisions designed to ensure that operators of foreign trade
zones and customs bonded warehouses would no longer be, in
effect, assessed twice for customs transactions occurring at such fa-

cilities.
Explanation of Provision

The amendment changes these user fees provisions. First, the ex-
piration date for the fees would be extended for one additional
year, until September 30, 1990. Second, in order to avoid placing a
double burden on operators of foreign trade zones and customs
bonded warehouses, a provision has been added precluding the Cus-
toms Service from assessing an annual fee on such operators in ad-
dition to the per-entry fee that is now applicable to merchandise .
withdrawals from such facilities.

Third, the amendment changes provisions of present law that
-permit importers to avoid the application of the users fees entirely
if any portion of the imported article is of U.S. origin and eligible
for duty-free treatment under items 806.30 or 807.00 of the Tariff
Schedules. As amended, only the value of the U.S. components or
materials which are eligible for duty-free treatment under such
provisions would be exempt from the users fee. The value of the
goreign components of the imported article would be subject to the

ee.
To ensure that no additional recordkeeping burdens are imposed
upon the public as a result of this amendment, the following sim-
plified accounting requirements applicable to duty-free articles en-
tering, or eligible for entry, under items 806.30 and 807.00 of the
Tariff Schedules of the United States (TSUS) should be implement-
ed. These requirements would apply to all imports of: (1) articles
with U.S. content; (2) commingled merchandise consisting of arti-
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cles with U.S. content and like or similar articles not containing
U.S. content; and (3) articles exported from the United States for
processing abroad and returned to the Uniied States for further
processing.

Importers may enter the articles on the basis of aggregate data
derived from financial and manufacturing reports used by the im-
porter in the normal course of business. The data would be calcu-
lated according to generally accepted accounting principles so as to
establish the following for a one-year period: (1) the total value of
all articles imported, based on U.S. customs principles of valuation;
(2) for item 807.00 articles, the U.S. content portion of the value
cited in item 1 value represented by processing abroad; and (3) for
item 806.30 articles, the portion of the item 1 value represented by
processing abroad. In this context, the valuation of all imports
during an import year would be based on data from the prior
import year and applied across-the-board to such imports, thereby
eliminating discrete calculations with respect to articles, individual
components contained within such articles, and individual entries.
Accordingly, 1986 data would apply to 1987 imports, 1987 data to
1988 imports, and so on. It is intended that the term “import year”
be defined as either a calendar year or some other 12-month cycle,
depending on the accounting cycle utilized by the importer.

Upon termination of operations by an importer, a “‘catch-up” ad-
justment reflecting actual percentages from the year prior to the
termination would be required to ensure that the importer has
paid the appropriate amount of user fee. With the exception of this
adjustment, or unless required by a Customs audit, no other adjust-
ment or reconciliation in connection with user fee payments shall
be required of the importer.

Fourth, the amendment adds clarifying language regarding the
customs user fees. In the Budget Reconciliation Act of 1986, Con-
gress required that the fees were to be placed in a dedicated ac-
count for expenditures for commercial operations of the Customs
Service. The new language specifies that the fees are to be treated
as receipts offsetting expenditures of salaries and expenses for com-
mercial operations. The purpose is to make clear that it is inappro-
priate to treat the fees as revenues, as the Administration has
done. In addition, the section clarifies that the user fees on passen-
gers and conveyances are to be deposited in the same dedicated ac-
count as the ad valorem fees and, to the extent they are not needed
to reimburse the Customs Service for expenses incurred in provid-
ing overtime inspectional services, they are to be used as receipts
offsetting commercial operations expenditures.



K. COLLECTION OF NONTAX DEBTS OWED TO FEDERAL AGENCIES

3-Year Extension (sec. 4601 of the bill, sec. 6402 of the Code, and
sec. 3720A of title 31, United States Code)

Present Law

Certain Federal agencies are authorized to notify the IRS that a
person owes a past due, legally enforceable debt to the agency. The
IRS then must reduce the amount of any tax refund due the person
by the amount of the debt and pay that amount to the agency. This
program expires after December 31, 1987.

Before a refund can be offset under this program, the agency
which is owed a debt must certify to the Treasury that the debtor
has been notified about the proposed offset and has been given at
least 60 days to present evidence that all or part of the debt is not
past due or not legally enforceable. If a refund otherwise due an
individual is subject to offset both under this provision and because
of AFDC past-due support, the offset for AFDC past-due support is

implemented first.
Under IRS regulations, the program only affects refunds due in-

dividuals, not corporations.
Reasons for Change

A 3-year extension of the debt collection provisions is believed to
be appropriate so that the Federal Government can use every
means available to collect debts owed to Federal agencies that the
agencies have been unable to collect themselves. It is not believed
to be appropriate to permit existing debt collection provisions to
expire at a time when additional revenues are needed to reduce the
budget deficit. Moreover, expanding the debt collection program to
apply to debts owed to all Federal agencies by individuals or corpo-
rations should enhance the effectiveness of the program.

Concern was also expressed, however, about the possible negative
effect of this program on voluntary tax compliance. Therefore, the
provision is extended for 3 years, which would provide the Congress
with an additional opportunity to assess the effect of the program
on voluntary tax compliance. Also, GAO is required to report on
the impact of this program on voluntary tax compliance. This
report will be an important element in assessing the effectiveness

of the program.
Explanation of Provision

The amendment extends for 3 years the tax refund offset pro-
gram. In addition, the amendment expands the scope of the pro-
gram in two ways. First it applies to debts owed to all (not just se-
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lected) Federal agencies. Second, it applies to debts owed by either
individuals or corporations.

Prior to the enactment of this amendment, some Federal agen-
cies may take actions to notify a debtor of a proposed offset and to
certify to the Treasury that a debt is owed, as required by section
3720A of title 31, United States Code. It is intended that these
agency actions not be affected by the fact that they were taken
before Congress enacted this 3-year extension of the Federal debt
collection program.

Prior to the expiration date of December 31, 1990, this provision
should be evaluated to determine the extent to which it facilitates
the collection of debts owed the Federal Government and increases
the amount of debts collected, as well as to examine the effects of
this provision on voluntary taxpayer compliance with the income
tax law. Therefore, GAO, in consultation with the Secretary of the
Treasury, is required to report to the Congress on the effects of this
program on voluntary tax compliance. This report is to provide and
analyze data on the effects of the program, such as whether tax-
payers whose refunds are offset continue to file tax returns and
whether those taxpayers adjust their withholding so as to create

additional tax collection difficulties.
Effective Date

The provision is effective on January 1, 1988, and expires after
December 31, 1990. The report is due on April 1, 1989.



L. ESTATE TAX DEDUCTION FOR SALES TO AN ESOP

(Secs. 4611-4613 of the bill, sec. 1172 of the Reform Act, and secs.
409 and 2057 of the Code)

Present Law

In general

The Tax Reform Act of 1986 (sec. 1172 of the Act and sec. 2057 of
the Code) adopted a special provision allowing partial relief from
estate taxes through an estate tax deduction for sales of employer
securities to an employee stock ownership plan (ESOP) or an eligi-
ble worker-owned cooperative. This provision was adopted for a
temporary period of time to encourage transfers of employer secu-
rities to ESOPs. The provision permits a deduction from the gross
estate of a decedent equal to 50 percent of the proceeds received
from a qualified sale of employer securities. Under the Act, a quali-
fied sale is any sale of employer securities by the executor of an
estate to an ESOP or an eligible worker-owned cooperative.

IRS Notice

IRS Notice 87-13 (January 5, 1987) provided that the estate tax
deduction for transfers to an ESOP or worker-owned cooperative is
not available unless (1) the decedent directly owned the employer
securities immediately before death, and (2) after the sale, the em-
ployer securities are allocated to plan participants or are held for
future allocation in connection with an exempt loan under section
4975 or in connection with a transfer of assets from a defined bene-
fit plan under the rules of section 4980(cX3). Except in the case of a
bona fide business transaction, employer securities are not treated
as allocated or held for future allocation to the extent that such
securities are allocated or held for future allocation in substitution
of other employer securities that had been allocated or held for

future allocation.
Reasons for Change

In enacting the estate tax deduction, Congress intended that it
would be utilized in a limited number of transactions with a rela-
tively modest revenue loss. As drafted, the estate tax deduction was
significantly broader than what was originally contemplated by
Congress in enacting the provision. It is necessary to conform the
statute to the original intent of Congress in order to prevent a sig-
nificant revenue loss under the Tax Reform Act of 1986.

While Congress intended to encourage transfers of employer se-
curities to ESOPs by providing for partial elimination of estate tax
liability, it was not intended that estates be able to eliminate all
estate tax liability through use of the deduction or that the securi-
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ties acquired in a transaction for which the deduction was claimed
need not be allocated to plan participants. The provision would not
have been adopted in its present form had the full extent of the
revenue impact and effect of the provision been recognized.

It is now necessary to modify the provision to bring the revenue
loss in line with the original estimate and Congressional intent.
The modifications contained in the amendment (which are essen-
tially identical to modifications proposed in S. 591, introduced by
Senator Bentsen) are designed to achieve this result while main-
taining to the fullest extent possible the incentive to transfer em-
pl(')lyer securities to ESOPs.

he primary thrust of the amendment is to conform the provi-
sion to the original intent of Congress in enacting the deduction. In
this respect, the amendment has two elements.

First, the amendment makes clear that the positions taken by
the Internal Revenue Service in Notice 87-13 with respect to the
estate tax deduction are an accurate statement of Congressional
intent in enacting the provision. If these clarifications are not
made, taxpayers could qualify for the deduction by engaging in es-
sentially sham transactions.

Second, the amendment makes additional changes in the deduc-
tion which more fully effectuate the intent of Congress to provide
limited relief from the estate tax. These changes will give taxpay-
ers and the Internal Revenue Service more administrable guidance
as to the requirements that must be satisfied by the decedent and
the ESOP and the consequences of failing to satisfy these require-

ments.
Explanation of Provisions

Confirmation of IRS Notice

13The amendment confirms the positions taken in IRS Notice 87-

Tax-credit ESOPs

The amendment clarifies that the estate tax deduction is avail-
able in the case of sales of employer securities to tax-credit ESOPs

(sec. 409(a)).

Nonpublicly traded stock

The amendment limits the deduction to sales of employer securi-
ties which are issued by a domestic corporation that has no stock
outstanding that is readily tradable on an established securities

market.

Estate requirements

Sale bg executor.—As enacted, section 2057 would have applied
only with respect to sales by the executor of an estate. There are
significant issues and potential inconsistencies created by this lan-
guage. For example, it is common for individuals to structure their
estates so that not all the assets are included in the probate estate
and subject to the control of the executor. Assets may be in a revo-
cable trust or other similar arrangement which is excluded from
the probate estate. In the case of assets held in trust, the statute
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could be interpreted to preclude the sale of such assets in a trans-
action qualifying for the estate tax deduction because the executor
cannot sell the trust assets.

Congress, in enacting the estate tax deduction, did not intend to
draw arbitrary distinctions among the types of assets includible in
the gross estate of a decedent depending upon whether the assets
are within the control of the executor.

The amendment clarifies that the provision applies to sales of
employer securities to the extent the securities are includible in
the gross estate. Thus, assets held in trust are eligible for the
estate tax deduction to the extent the employer securities held by
the trust are listed as securities on the estate tax return. On the
other hand, if a decedent owned a partnership interest, the value of
the partnership interest is reported on the estate tax return and
not the value of the underlying assets of the partnership. Conse-
quently, under the provision, if the assets of a partnership consist-
ed of employer securities, such securities may not be sold in a
transaction qualifying for the estate tax deduction.

Limitation on deduction.—In order to ensure that the provision
results in only a partial elimination of estate tax liability, the
amendment limits the amount of the deduction allowable under
section 2057 to 50 percent of the taxable estaie (determined with-
out regard to sec. 2057). Also, the amount of estate taxes imposed
bK section 2001 (determined without regard to anK credits allow-
able against the tax) may not be reduced by more than $750,000 by
reason of the deduction.

Holding period requirement.—In order to prevent transfers in
contemplation of death, the amendment imposes a holding period
requirement for the decedent with respect to the employer securi-
ties to be sold to an ESOP. Thus, in order for the estate tax deduc-
tion to be available, the securities are required to be assets that
would be includible in the gross estate of the decedent if the dece-
dent died at any time during the shorter of (1) the 5-year period
ending on the date of death, or (2) the period beginning on October
22, 1986, and ending on the date of death. For purposes of deter-
mining whether the holding period requirement has been satisfied,
securities which would be includible in the gross estate of the
spouse of the decedent if the spouse died during the holding period
are to be treated as securities includible in the gross estate of the
decedent during such period. In the case of the estate of a decedent
who died before October 22, 1986, the holding period requirement is
gatislf]ied if the decedent held the employer securities on the date of

eath.

The period for which the decedent is considered to have held the
stock is reduced for any period for which the holding period is re-
duced under section 246(c)(4) (relating to periods in which the risk
of loss is diminished).

Assets transferred from other plans.—The amendment provides
that the estate tax deduction does not apply to the extent that the
employer securities are acquired with transferred assets. Trans-
ferred assets are assets of an ESOP which are attributable to assets
held by another qualified plan maintained by the employer (other
than another ESOP) or assets attributable to a period of time when
a plan was not an ESOP. Assets held by the ESOP on February 27,
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1987, are not transferred assets, regardless of their source. The
denial of the deduction extends to assets that are transferred di-
rectly from one plan to another (for example, pursuant to section
4980(c)3)), assets which are rolled over from another plan, assets
which result from a conversion of another plan into an ESOP, and
assets which are merged into an ESOP from another plan (other
than an ESOP). The Secretary has the authority to except assets
from this provision under appropriate circumstances.

In order to prevent the employer from acquiring securities in a
section 2057 transaction with the proceeds of a loan and then using
transferred assets to make payments on the loan, the amendment
imposes an excise tax if a loan payment is made with transferred
assets. The tax is imposed on the employer maintaining the ESOP
and is equal to 30 percent of the amount paid on the loan (includ-
ing both principal and interest payments). This provision is not in-
tended to expand the permissible sources from which exempt loans
can be repaid pursuant to section 4975.

2SOP allocation requirements and substitution prohibition

In general. —The amendment modifies the allocation requirement
and nonsubstitution requirement in present law (as reflected in the
IRS Notice) in several respects. The modifications provide objective
rules for determining when a prohibited substitution of employer
securities occurs and also change the sanctions for failing to allo-
cate the securities acquired in the section 2057 transaction or ac-
quiring securities in substitution for other employer securities. The
new provisions are intended to ensure that plan participants re-
ceive the employer securities acquired in a section 2057 transaction
(or the proceeds of a disposition thereof) and that the transaction
results in an increase in employer securities in the plan.

Dispositions within 1 year preceding sale.—The amendment pro-
hibits an ESOP from selling employer securities and using the 2pro-
ceeds to acquire substitute employer securities in a section 2057
transaction. Further, the amendment modifies this nonsubstitution
rule contained in present law (as reflected in the IRS Notice) to
provide that the deduction is available with respect to proceeds
from a sale to an ESOP only to the extent the proceeds are greater
than the excess (if any) of (1) the proceeds from the disposition of
employer securities during the 1l-year period Ereceding the sale,
over (2) the cost of employer securities purchased by the plan
during such l-year period. In addition, for purposes of the rule, all
ESOPs of the employer are treated as a single plan.

In determining the proceeds of the plan from dispositions of em-
ployer securities, the following dispositions are not taken into ac-
count: (1) distributions made on account of the death or disability
of the employee, the retirement of the employee after the attain-
ment of age 59-1/2, or a separation from service of the employee
which results in a 1-year break in service; (2) certain exchanges of
qualified employer securities for other employer securities in a cor-
porate reorganization; and (3) dispositions required to meet diversi-
fication requirements (section 401(a)(28)).

This provision can be illustrated by the following example: On
July 1, 1988, executor E sells employer securities to an ESOP. The
proceeds of the sale are $150,000. During the 1-year period from
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July 2, 1987, through July 1, 1988, the cost of employer securities
acquired by the plan and all other ESOPs maintained by the em-
ployer (excluding the purchase from executor E) is $350,000. The
proceeds of the ESOP (and all other ESOPs maintained by the em-
ployer) from the disposition of employer securities during the same
period (excluding any dispositions excepted from the provision) is
$400,000. The estate tax deduction is not available with respect to
$50,000 of the proceeds received by executor E and is available with
respect to $100,000.

Dispositions within 3 years following sale.—To preclude an ESOP
from disposing of qualified securities within 3 years of the date of a
sale qualifying for the estate tax deduction, an excise tax is im-
posed on the employer maintaining the ESOP. The tax is equal to
30 percent of the amount realized on the disposition. No penalty
tax is imposed on dispositions which are excepted from the provi-
sion prohibiting dispositions within the one-year period preceding
the sale. The amendment contains ordering rules for determining
which securities are considered disposed of in any disposition.

The 30-percent excise tax does not apply to dispositions of securi-
ties with respect to which the estate tax deduction is denied due to
a failure to meet the nonsubstitution requirement.

Failure to allocate.—The amendment imposes an excise tax on
the employer maintaining the ESOP in the event of a failure to al-
locate securities acquired in a section 2057 transaction. The tax is
equal to 30 percent of the amount realized on the disposition of
qualified employer securities before the securities are allocated to
the accounts of plan participants if the proceeds from such disposi-
tion are not so allocated. This excise tax is coordinated with the
tax on distributions within 3 years following the sale, so that this
tax does not apply to dispositions to which the premature disposi-
tion tax applies.

The tax applies in a number of situations to which the tax on
premature dispositions does not apply. For example, the tax applies
if the shares were disposed of after expiration of the 3-year period
in order to repay an exempt loan.

Taken together with the 3-year rule, this provision requires that,
within the 3-year holding period, employer securities are to be allo-
cated to plan participants or held for allocation. After expiration of
the 3-year holding period, the securities may be sold, but the entire
proceeds of the sale (including any amounts owing on an exempt
loan) are to be allocated to plan participants.

The 30-percent excise tax does not apply to dispositions of securi-
ties with respect to which the estate tax deduction is denied due to
a failure to meet the nonsubstitution requirement.

Effective Dates

Confirmation of IRS Notice

Because this provision of the amendment accurately reflects Con-
gressional intent in enacting the estate tax deduction, it is effective
as if included in the Tax Reform Act of 1986.
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Tax-credit ESOPs
19§gi8 provision is effective as if included in the Tax Reform Act of

Nonpublicly traded stock
19This provision is effective with respect to sales after February 27,
87.

Estate requirements

Sale by executor.—This provision is effective as if included in the
Tax Reform Act of 1986.

Limitation on deduction.—This provision is effective with respect
to sales of employer securities to an ESOP after February 27, 1987.
Sales on or before February 27, 1987, are not subject to the limita-
tions in the provision, but are taken into account in determining
wl;ether the limitations are met with respect to post-effective date
sales.

Holding period requirement.—This requirement is effective with
respect to sales to an ESOP after February 27, 1987.

Assets transferred from other plans.—This provision is effective
with respect to sales to an ESOP after February 27, 1987, and, in
the case of transfers used to make payments on a loan, transfers

used after February 27, 1987.
ESOP allocation requirements and substitution prohibition

Dispositions within 1 year preceding sale.—This provision is effec-
tive with respect to sales to an ESOP after February 27, 1987.

Dispositions within 3 years following sale.—This provision is ef-
fective with respect to dispositions of qualified securities by the
ESOP after February 27, 1987. The 30-percent excise tax does not
apply to dispositions of securities with respect to which the estate
tax deduction is denied due to a failure to meet the nonsubstitution
requirement.

Failure to allocate.—This provision is effective with respect to
failures to allocate employer securities occurring after February 27,

1981.



ESTIMATED BUDGET EFFECTS OF REVENUE PROVISIONS

Provisions Approved by the Senate Finance Commiittee, Fiscal

Years 1988-90

[In millions of Dollars]

Item 1988 1989 1990
1. Revenue Provisions: 3
A. Accounting Provisions:
1. Repeal vacation pay reserve.............ccccoeceuvvrcreunnne 396  1,98: 2,038
2. Repeal installment method for dealers.................. 2,043 2,964 2,143
3. Require capitalization of pension past service
HABIILY .o evenes 70 110 120
4. Repeal cash method of accounting for farms
with receipts over $25 million 24 36 38
B. Estimated Taxes Provisions...............cccooveecvninierniernronnes 1,580 779 371
C. Corporate Tax Provisions:
1. Modify computation of earnings and profits for
intercorporate dividends and basis adjustments
{overrule Woods Investment Company case)
(Includes binding contract rule.).......c...cceeeerrirnnne 94 328 450
2. Denial of graduated rates for personal service
COPPOTALIONS.......c.covrvereririrerirrererereirereensresarsens sessenserens 75 125 140
D. Partnership Provisions: Portfolio income .................... (K 127 170
E. Child and Dependent Care Credit: Deny credit for
overnight camp eXpenses...............ccoveeveveereeeerereersseeeenns 11 106 112
F. Mcdify Pension Funding Rules !...........c.cccoovervrecerenens 679 1,502 992
G. Estate and Gift Taxes: 2-year freeze of 1987 rates..... - 21 176 165
H. Excise Taxes:
1. Telephone tax: 3-year extension.............cccovvevenenne 1,324 2,266 2,472
2. Collect diesel fuel and special motor fuels
taxes on sales to retailer.............ccocvvveennriiinrernenens 208 230 200
3 Extend termination date for coal excise tax..........cevrcnrnrrencrivresenssennneirenes
I. Employment Taxes:
1. FICA tax provisions:
a. Expand employer share of FICA tax to
include all cash tips .........cccces cevveviveereenneenennns 184 281 302
b. and ¢. Expand FFCA tax to inactive duty
reservists, certain agricultural employees,
family members, and group-term life in-
surance includible in wages................ Toverereeneses 200 261 278
2. Railroad retirement taxes........c.ccee. cevvevreveeinnrenas 144 . 182 183
3. FUTA tax: 3-year exXtension.............ccoeevevvvcerencncnene 715 1,009 1,033
J. ESOP Estate Tax Deduction...........ccc.oceeevveirveeinsrenvennns 1,226 1,553 1,862
Subtotal, Revenue Provisions................cccovcvereenen. 9,071 14,018 13,069
I1. User Fees:
A. Internal Revenue Service Fees .............cccoevecenunrecrrnnen 46 60 60
B. Extensions and Increases in Certain Alcohol, To-
bacco, and Firearms Occupational Taxes............ccce0en.. 167 106 106
C. Customs Service Fee........coueuvrnnenrrnnennieneneneresnssenenens 122 152 591
Subtotal, User Fees............cccoonuvnnennnnnicisnsnsnnsenenens 335 318 767
219
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Provisions Approved by the Senate Finance Committee, Fiscal
Years 1988-90—Continued

[In millions of Dollars]

Item 1988 1989 1990
HIL Outlay Reduction:
A Debt Collection: 3-year extension ...........c..cceceveervreennnnne 300 425 425
B. PBGC Premiums Increase..........oeovveeivrevcveneecvoreeeesnenns 390 510 540
Subtotal, Outlay Reduction.... ......c.ccooovvvirernnnnens 690 935 965
Grand Total. Deficit Reduction............ooveeenee .. 10,096 15271 14,791

! Includes provisions to modify full-funding limitation and effects of Finance
PBGC-related provisions to modify funding rules.

Subtitle B—Revenue Provisions

SEC. 1500. SHORT TITLE; AMENDMENT TO THE INTERNAL REVENUE CODE
OF 1986; TABLE OF CONTENTS.

(a) SHORT TiTLE.—This subtitle may be cited as the “Revenue
Amendments of 1987".

(b) AMENDMENT TO THE INTERNAL REVENUE CODE OF 1986.—
Except as otherwise expressly provided, whenever in this Act an
amendment or repeal is expressed in terms of an amendment to, or
repeal of, a section or other provision, the reference shall be consid-
ered to be made to a section or other provision of the Internal Rev-
enue Code of 1986.

(c) TABLE OF CONTENTS.—

Subtitle B—Revenue Provisions

Sec. 4500. Short title; amendment to Internal Revenue Code of 1986; table of con-
tents.

PART I—ACCOUNTING PRrOVISIONS

4501. Repeal of reserve for accrual of vacation pay.

4502. Repeal of installment method for dealers in property.

4503. Amortization of past service pension costs.

4504. Certain farm corporations required to use accrual method of accounting.

PaART [I—EsTiMATED TAX PROVISIONS

4511. Revision of corporate estimated tax provisions.
4512. Revised withholding certificates required to be put into effect more

prompt(l{v.
4513. Estimated tax penalties for 1987.

PaART I1I—CORPORATE PROVISIONS

4521. Certain earnings and profits adjustments not to apply for certain pur-

poses.
. 4522. Benefits of graduated corporate rates not allowed to personal service cor-

porations. .

PART IV—PARTNERSHIP PROVISION
c. 4531. Treatment of publicly traded partnerships under section 469.
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PART V—INCOME TAX Provision
Expenses of overnight camps not allowable for dependent care credit.

PaArT VI—PENSION PrOVISIONS

SUBPART A—FULL-FUNDING LIMITATIONS
Full-funding limitation for deductions to qualified plans.

SUBPART B—PENSION FUNDING REQUIREMENTS
Definitions.
Chapter 1-—Modifications of Minimum Funding Standard

Additional funding requirements.
Time for making contributions.
Liability of members of controlled group for taxes on failure to meet min-

imum funding standards.
Funding waivers.
Other funding changes.

Chapter 2—Treatment of Plan Terminations

Standard termination grocedures available only when assets sufficient to
meet termination liability.

Distress terminations.
Imposition of lien where significant unfunded current liability.

Chapter 3—Increase in Premium Rates
Increase in premium rates.
PART VII—ESTATE AND GIFT TAXES
Retention of 1987 rates for 2 years.

PART VIII—ExciSE TAXES

Extension of telephone excise tax. )
Diesel fuel and special motor fuels taxes imposed on sale to retailers.
Extension of temporary increase in amount of tax imposed on coal pro-

ducers.

PART IX—EMPLOYMENT TAXES

Increase in rates of tier 2 railroad retirement tax on employees for 1988

and thereafter.

Increase in rates of tier 2 railroad retirement tax on employers for 1988
and thereafter.

Commission on Railroad Retirement Reform.

Transfer to railroad retirement account.

Extension of FUTA Repayment tax.

Transfer of funds into the Federal unemployment account and the ex-
tended unemployment compensation account.

Application of employer taxes to employees’ cash tips.

Coverage of inactive duty military training.

Coveraége of all cash pay of agricultural employees whose employers
spend $2,500 or more a year for agricultural labor.

Coverage of the employer cost of group-term life insurance. .

Coverage of services performed by one spouse in the employ of the other.

Treatment of service performed by an individual in the employ of a

parent.
PART X—USER FEES

Fees for requests for ruling, determination, and similar letters.
Occupational taxes relating to alcohol, tobacco, and firearms.

Customs user fees.

PaArT XI—DEBT COLLECTION

3-year extension of provisions relating to collection of non-tax debts owed
to Federal agencies.
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PART XII—ESTATE TAX PROVISIONS RELATING TO EMPLOYEE STOCK OWNERSHIP

Sec. 4611. Congressional clarification of estate tax deduction for sales of employer

securities.

Sec. 4612. Modifications of estate tax deduction for sale of employer securities.

Sec. 4613. Excise taxes on plans or cooperatives disposing of employer securities for
which estate tax deduction was allowed.

PART I—ACCOUNTING PROVISIONS

SEC. 4501. REPEAL OF RESERVE FOR ACCRUAL OF VACATION PAY.
(a) GENERAL RULE.—Section 463 (relating to accrual of vacation
pay) is hereby repealed.
(b) TECHNICAL AMENDMENTS.—
(1) Section 81 is hereby repealed.
(2) Subparagraph (B) of section 404(bX2) is amended to read
as follows:
‘“(B) ExceptioN.—Subparagraph (A) shall not apply to
any benefit provided through a welfare benefit fund (as de-
fined in section 419(e)).”
(3) Paragraph (2) of section 419(e) is amended by inserting

“or” at the end of subparagraph (B), by striking out “, or” at

the end of subparagraph (C), and inserting in lieu thereof a

period, and by striking out subparagraph (D).

| (4) Paragraph (5) of section 461(h) is amended to read as fol-

ows:

‘“(5) SUBSECTION NOT TO APPLY TO CERTAIN ITEMS.—This sub-
section shall not apply to any item for which a deduction is al-
lowable under a provision of this title which specifically pro-
vides for a deduction for a reserve for estimated expenses.”

(56) The table of sections for part II of subchapter B of chap-
ter 1 is amended by striking out the item relating to section 81.

(6) The table of sections for subpart C of part II of subchap-
ter E of chapter 1 is amended by striking out the item relating
to section 463.

(c) EFFECTIVE DATE.—

(1) IN GeNERAL.—The amendments made by this section shall
apply to taxable years beginning after December 31, 1987.

(2) CHANGE IN METHOD OF ACCOUNTING.—In the case of any
taxpayer who elected to have section 463 of the Internal Reve-
nue Code of 1986 apply for such taxpayer’s last taxable year
beginning before January 1, 1988, and who is required to
change his method of accounting by reason of the amendments

made by this section—
(A) such change shall be treated as initiated by the tax-

payer,
(B) such change shall be treated as having been made
with the consent of the Secretary, and
(C) the net amount of adjustments required by section
481 of such Code to be taken into account by the taxpay-
er—
(i) shall be reduced by the balance in the suspense
account under section 463(c) of such Code as of the
close of such last taxable year, and
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(ii) shall be taken into account over the 4-taxable
year period beginning with the taxable year following
such last taxable year as follows:

The percentage
taken into accouint
82

In the case of the:
IS YEAT ...covurveeerereirernrreeserestrssesesssessrsssesessasenssesssssssssensnssessnssesecsenes 10
2N YOAL......c.civreriirirnnciniinns s sasas b s 50
BPA YEAL .....cveveecreerererereresesernesrssaseessrstessesessassensssnsssnsasssssion sosseses 15
Qth YEAr ...t 25.

“Notwithstanding subparagraph (CXii), if the period the adjust-
ments are required to be taken into account under section 481
of such Code is less than 4 years, such adjustments shall be
taken into account ratably over such shorter period.

SEC. 1502, RE'II"&AL OF INSTALLMENT METHOD FOR DEALERS IN PROPER-

(a) IN GENERAL.—Subparagraph (A) of section 453(b)X2) (relatin
to exemptions from installment sales) is amended to read as fol-

lows:
‘“CA) DEALER DISPOSITIONS.—Any dealer disposition (as de-

fined in section 453A).”
(b) DEALER DisposiTioN DEFINED.—Section 453A (relating to in-
stallment method for dealers in personal property) is amended to
read as follows: -

“SEC. 453A. DEALER DISPOSITIONS.
‘(@) IN GENERAL.—For purposes of section 453(b)(2XA), the term
‘dealer disposition’ means any of the following dispositions:

“(1) PersoNAL PROPERTY.—Any disposition of personal prop-
erty by a person who regularly sells or otherwise disposes of
personal property on the installment plan.

‘“(2) REAL PROPERTY.—Any disposition of real property which
is held by the taxpayer for sale to customers in the ordinary
course of the taxpayer’s trade or business.

l“gb) ExceprioNs.—The term ‘dealer disposition’ does not in-
clude—
“(1) FArRM pROPERTY.—The disposition on the installment
plan of any property used or produced in the trade or business
of farming (within the meaning of section 2032A(e) (4) or (5)).

“(2) TIMESHARES AND RESIDENTIAL LOTS.—Dispositions on the
installment plan described in section 453C(eX4XAXi) (relating
to timeshares and residential lots) if the taxpayer elects to
have subyaragraphs (B) and (C) of section 4538(9)(4) apply to
any installment obligations which arise from such dispositions.
An election under this paragraph shall not apply with respect
to an installment obligation which is guaranteed by any person
other than an individual.

Any carrying charges or interest with respect to a disposition de-
scribed in paragraph (1) or (2) shall be included in the total con-
tract price of the property (and added on the books of account of
the seller to the established cash selling pr