ASCIONE samt i-1
! EXECUTIVE SESSION
2 - - -
3 THURSDAY, AUGUST 3, 1978
e . o
g 3 United States Senate,
NQ
§ 6 Committez on Finance,
g 7
: Washington, D.C.
N
’:% 8 The Committee met, pursuant to notice, at 10:95 a.m. in
)
; 9 room 2221, Dirksen Senate Office Building, Hon. Russell B, Long
. £ 10 |
28 g (Chairman of the Committee) presiding.
- L
- ; Present: Senators Long, Talmadge, 3yrd, Nelson, Bentsen,
— 2 12 dathaway, Moynihan, Curtis, Dole, Tackwood, Roth, Laxalt and
& =
*Q 2 13 | panforth.
w2 2 14 e - . . . .
‘ 2 The Cnairman. et me call this meeting to order. While we
D =
e
T 5 15 are waiting for more Senators to arrive, I would suggest that we
=
= ?; 16 just discuss this budget matter briefly.
o g 17 .
2 I have urged Hr. Stern to prepare a letter for me, as
o =
f_ 18 Chairman, to explain to the Budget Committee tnat we feel it is
[
S o9 . . e _ )
g very important that the full amount in tae budget for tax reduc-
20 tions in tne Pirst Resolution be approved in the Second Budget
21 Resolution.
' 2 The House is not using their entire amount available to them.
23 and I tnink -- I do not know the reasons, but from tne point of
24 view of this Senator, it serves a good purpose, because that leaves
25 ! the Senate Finance Committee a little room to legislate with
i
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regards to this tax cut and it make an input to reflect our point
of view and the point of view of Senators in general.

I was a little bit fearful that the Budget Committee mignt
look at that House bill and proceed tc recommend that they cut
the figure back to the same figure in the House bill, which would
mean that the tax cut would be $6 billion less than suggestad.
There was an article in the Post yesterday by Mr. Art Pine whicl ig
entirely correct, that if you take inflation into account as well
as the Social Security tax increase that that would mean that tne
overwhelming majority of people, when you consider those two
factors, nave not heen made whole.

In other words, while the tax decrease would appear to make
the taxpayer whole for the Social Security tax increase, it would
not make him whole when you take inflation into account.

When you look at the two of them, it would require a further
tax cut.

In addition to that, I know that most Senators -- certainly
I am one of them -~ would like to vote for some things like a
jobs credit, or wnatever that appeals to them the strongest. Theré
are several things that we would like to consider,

I would like to, for example, have the Committee vote on an
improvement of the Employee Stock Ownership Plan, but others
would probably want to vote on the Earned Income Credit or
various other things that help the poor or middle income, or

whatever, the capital gains or others.

P
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Of course, some of us are not as ambitious as Mr. Roth over
here is. Senator Roth is not the only one who would like to cut
taxes. I would like to taink that all of us do, and we would
like to send a letter -- I would hope that the Cormittee would
report that position ~- urging that the figure in the Pirst
Budget Resolution be the same as in the Second Budget Resolution,
oecause I am satisfied that this Committee would want to recommend
at least that much of a tax cut.

Senator Roth. Mr. Chairman, I am not entirely certain at
this juncture whether or not we would be able fo fit in the Roth-
Kemp general tax reduction or not. I would intend -- as I am
suré you understand -- that when the Second Budget Resolution
comes up, offer an amendment to provide, to give the opportunity
to the Senate to vote on a general tax reduction along the lines
of the Roth-Xemp legislation. I just make that point so that it
is clear that I do intend to proceed along those lines.

Tne Chairman. Senator, you will not take me by surprise. I
am weli-aware of it. Many times I anticipated that. I will be
willing to et on it.

If there is no objection, then, before this meeting is over,
I can provide members with a copy of what we will send.

By the way, Mr. Stern, I think it would be nice to send all
of the members of the Budget Committee a copy of the letter, not
just a copy to Senator Muskie, but show them the courtesy of

addressing them. You have to caange the language of the opening
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paragraph a little bit, but addressing each of them a letter.

I tnink it is more polite than to send somebody a copy of the
letter that you send to the Chairman, Send them a letter individ-
ually,

Mr, Stern. All right,

The Chairman. WNow, it may be that Mr, Moynihan and Mr.
Packwood might want to discuss the matter that they had mentioned
to me before we get into the other items on the agenda here,

Senator Moynihan., Thank you, Mr. Chairman.

Wny do I not defer to Senator Packweod, who is the senior
menber of this coalition? We would like to discuss some changes
which Senators Roth and Ribicoff and Packwood and I would iike
to p¥opose to the Tuition Tax Relief Act which the Committee
reported out some while age, and wnich we expect to be on the
Floor next week.

Senator Packwood?

Senator Packwcod. Let me exnlain the problme, and Bill would
explain the changes.

This Committee sent out a tuition tax credit bill, 1401
some montns ago. In it was a provision for refundability for
primary and secondary schools starting in 1381 and colleges now.

Because of the out-year refundability, the Budget Committee
has jurisdiction to review it.

Members of the Budget Committee by and larce do not like the

substance of the Tuition Tax Credit bill. VYesterday, they refused
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1 to grant a waiver to consider the bill on tae Floor, a waiver on
2 the refundability, even though there could be a motion to strike

3 it. They said do not consider the bill at all,.

. 4 So what we are proposing today is a new »ill, a bill that
g 5 Senator Moyninhan, Senator Roth, Senator Ribicoff and I had
o N
§ 6 planned for several weeks, and we were going to announce it this
g )
s 7 atternoon, changing our figures and taking out for the noment
3 .
§ 8 | the issue of refundability and suggesting that this Committee send
“ 8 9 the Bill to the Floor without the issue of refundability in it.
: z
o =) . ) ) ) i .
o % 10} It goes directly to the Floor. Thnere is no particular Cormittee
nisen A
_ B 11| jurisdiot
— o jurisdiction,
=
2 g 12 I would say, in fairness, I intend to support rerfundability
> SR
. 5 13 | when it is on the Floor. I think I speak for all of the sponsors
o <
2} Ded . - N )
= & 14 ) to that extent. But for tne Budget Committee to use proced- -
o g 15 ual rule technicality to refuse to consider the bill because
o =
= 16 | of the issue of refundapility which we think is unfair,
o ui
g 17 Now, Bill, if you want to explain what we are going to
=
&
5 18 | propose?
o
= ; - . - -
2 19 Senator Rotn. Kr. Chairman, let me just add a footnote to
o .
20 | what Bob Packwood nas said. One of the things that bothers me
21 | tne most about the action of the Budget Committee is that it is
'I’ 22 | another example of a2 Parliamentary tactic to delay an up andg down

y - 3 - » L3 L} * ~ » .
23 | vote. I think it is about time %that this Congress recognizas

24 | the fact that we have talkeé about open government, we have

25 | talked about giving the members of Congress, botll in the House and
l
_P ALDERSON REPORTING COMPANY, INC.
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the Senate the opportunity to vote this legislation up or down.

I, for one, Mr. Chairman, am pretty angry at this action
because,.number one, I bet if you go back and check the votes
last year when I raised the college tax credit and they brought
back refundability, which I went along with, that every person who
is now using that as a Parliamentary tactic voted in support oi it

There is absolutely no excuse of a Budget Committee trying
to delay -- much like the Speaker on the House side trying to
delay the Roth-Kemp bill by a Parliamentary tactic. That is all
that is involved.

I think what ought to be done, as Bob Packwood has pointed
out, is that we substitute this pioposal, this amendment I am
going to offer to the House bill which, of course, will eliminate
the refundability and thus eliminate this delaying tactic on the
part of the Budget Committese,

I want to say, Mr. Chairman, I want to thank you, number one,
for your cooperation in this area, but I think that it should be
noted that Senators Ribicoff, Moynihan and Packwood, as well as
nyself, have worked very hard in a good-faith effort to try to
meet some of the objections and problems that nave been raised
by those who would oppose this approach:

So we are offering, today, an amendment that will substan-
tially reduce the overall cost of the tuition tax credit bill.

As a matter of fact, our amendment will both reduce the

total cost of the bill, when fully effective, from $5.2 billion to
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$2.8 billion, a saving of more than $2 billion a year, And I
think it is very important to point out that the Roth-Ribicofi-
Moynihan-Packwood bill this year cost substantially less than the
President's own proposal, so that we are being fiscally resgpon-
sible,

But our amendment will reduce the total cost of our bill by
more than 45 percent. And we are doing this in the nopes that,
by meeting the President's objectives of cost halfway that he will
reconsider nis veto threat,

Mr. Chairman, what our amendment, what our compromise amend-
nent would do is the following. I will summarize it for you,

Number one, we are reducing the maxinmum credit for elementary
and secondary schools tuition from $500 to $250. That is a 50
percent cut. That does not go into effect until 1980.

Two, Wwe are providing that graduate students will no longer
be eligible for the tuition tax credit.

Three, part-time students who study less than half-time
will no longer be eligible for the tuition tax credit. This makes
it the same as the grant program.

Finally, Zfour, Senator Packwood proposed, and we all agreed,
that in order to prevent double dipping, a modification will be
made to reduce the tuition tax credit by the amount of Federal
aid received. Under the compromise amendment, the fiscal 1979
cost of the tuition tax credit, as I said, will be substantially

less than the Administration's whole grant and loan program,
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According to the Joint Committee on Taxation, the fiscal 1979
costs of the tuition tax credit will be $667 million, which is
substantially less than the $1.2 billion less than the President's
program =-- something like a half-billion dollars less.

Let me point out again -- I think it is worthwhile repeating,
Mr. Chairman -- that a tuition tax credit is the simples, most
equitable way to enable middle-class America, middle-income
America relief from mounting college costs, from the costs of
elementary and secondary schools. The tuition tax credit will
allow people to keep more of their own, hard-earned money rather
than send it to Washington,

We believe working Americans are caught in the middle. They
do not want a government hand-out, We think that tais compromise
that has been worked out by the four of us goes a long way in
meeting the objections of the Administration and others, and
we reccmmend its adoption,

The Caairman. I have always felt -- in fact, I know I am
right about this ~- it was never the intention of those who
drafted and passed the budget law, to deny the Senate the right
to vote on the legislative issue. The Senate should have the rignt
to make that decision, and the budget procedure was never intended
to be a final impediment to a decision in a democratic fashion by
the Senate itself on whether it wanted to do something of the sort
that the Senators are suggesting in their proposal.

Therefore, I, of course, would suppeort thnem in bringing this

ALDERSON REPORTING COMPANY, INC.




! matter to the Floor and in naving a decision by the Senate itself
2 on the issue. And I would hope that even those who might have
3 some doubts about the tuition tax credit would go along with them,
. 4 improvising the matter so that it coulé go to tne!'Senate and let
3 5 | them make the decision.
3
b 6 A1l in favor?
g
8 7 Senator Bentsen. Mr. Chairman, I have nc illusions about the
g
& 8 outcome of this vote, since I was the only one who voted against
Y
=] . , . . - o - . ; I
gy 7 ? it last time, but I want to be sure that I am registered in
' £ 10 )
i o ! opposition to it. If it is an oral vote, my vote will be
Z P g
e = »
0 < :
- < 1 against the amendment.
| g =
4] o . . -
-3 A 12 Tne Chairman. Call the roll,
| <!
C. g 13 Mr. Stern. Mr, Talmadge?
o 2 .
N 3 14 Senator Talmadge. Aye.
o &
= 15 Mr., Stern. Mr. Ribicoff?
& &=
o] 2 16 (No response)
~ ai
s ) <
2 7 Mr. Stern. Mr., Byrd?
&
[
w 18
= {No. response] : .
&
19 . . -
§ Mr., Stern., Mr, Welson?
20 .
Senator Welscon, Aye.
21
Mr, Stern. Mr. Gravel?
22 - .
0 Senator Moyninan. Aye, Dy Dproxy.
23
Mr, Stern., Mr., Bentsen?
24 -
Senator Bentsen. Uo.
25 . .
? Mr, Stern., Mr, Hathaway?
i
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Senator Hatnaway. Aye.

Mr. Stern., Mr, Haskell?

(No response)

Mr., Stern. Mr. Matsunaga?
Senator Moynihan. Aye by proxy.
Mr. Stern. Mr. Moynihan?
Senator Moynihan. Aye.

Mr. Stern. Mr, Curtis?

Senator Curtis. Aye.

Mr, Stern. Mr, Hansen?

{No response) .
Mr, STern. Mr. Dole?

(No response)

Mr, Stern. Mr. Packwood?
Senator Packwood., Aye,
Mr, Stern. Mr. Roth?
Senator Roth. Aye.

Mr. Stern. MNr, Laxalt?
(No response)

Mr., Stern. Mr, Danforth?
Senator Danforth. Aye.
Mr, Stern. Mr, Caairman?

The Chairman. Ave.

1-10

Senator Moynihan. Mr, Chairman, Senator Ribicoff requested

that he be voted aye by proxy.
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iMr. Stern. Mr. Ribicoff, aye by proxy.

Senator Bentsen. Mr. Chairman, we have all seen consistent
on the issue.

Senator Packwood. Thank you, Mr. Chairman.

The Chairman. The vote is twelve ayes and one nay.

Let me ask the Senate Committee to use the rule that the
Senate itself ougat to use =- anybody who wants to record himself
before the day is out will be recorded, and we will add him to the
recera, voting for or against.

Senator Moynihan. I would like to thank you, Mr, Chairman,

The Chairman. Let us turn to the matter that you have laid
out on this preparad agenda, Mr. Stern.

Mr., Constantine. Mr. Chairman, 4id you want us to start
with this?

The Chairman, Yes.

Mr. Constantine. When vou previously --

The Chairman. What order did you nave in mind? ir. Stern,
you had given the Senators a copy of the agenda. Did you have this
at the top of the list, this bill right here?

Mr. Stern. That 1s correct.

The Chairman. Go,ahead.

Mr, Constantine. Mr, Chairman, during yvour tentative deci-
sicns on July 21, there are a couple of items that you asked us
to go back and come up with suggestions on. One was the return

on equity for for-profit hospitals, relating to efficient
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performance.

We nave looked at a variety of appreaches in the édraft bill.
In the draft bill before you, what we did was to tentatively
include four hospitals which, using the average of performance
which you used for hospitals in judging their efficiencies, for
hospitals wnich are above 115 percent of the average, the return
on =2quity would be present law -- that is, one and one-half times
the present average rate of return on new Social Security invest-
ment. That is about 1l percent.

If hospitals are between tne average--

The Chairman. 11 percent before taxes?

Mr. Constantine. Before taxes, yes, sir.

If 2 nopsital is above the average, but below the band which
is initially 15 percent -- not more than 115 percent of the
average ~-- they would receive two times the average rate of
return which, I believe, would be about 14.5 percant to 15 percent,
at the present before taxes.

If they are deemed an inefficient hospital, below tne average,
they would receive two and a half times which would be about 18
percent before taxes, plus the incentive payments which they woulad
earn for their below-average -- for being below the average.

Conceivably, it could be a pre-tax return of as much.as 30
percent, or more, somewhat more, if they earned the maximum incen-
tive payment.

Tne Chairman. You do not estimate that it is going to be in

ALDERSON REPORTING COMPANY, INC.







anpaoo0de
00 ®

o I

t

300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

percent., The Committee asked us Lo look at that.

The Chairman. That would be before taxes. Most are in the
40 percent tax bracket, are they not?

Mr. Constantine. Wo, sir. Thelr effactive tax rate is mucin
lower, much lower than the maximunm, because they have an enormous
investment tax credit, and so on.

Senator Bentsen. You are talking about utilities?

Mr. Constantine. Yes, sir -- On manufacturing, we would

nave to get that, Mr. Chairman. But, of course, tae key thing

&

that I think you wanted was in manufacturing, within & given

industry, you hae companies which lose money, or get no return;

A

others which are more efficient and produccive and gst substantially
above the average, and that was the way vwe tried to structure
this.

So, witnin an industry, if you were more efficient than the
average and considerably more efficient than the balance, you sarn
more.

The Chairman. You think waat you have here is structured and
patterned after what it is for indusztry on the average, the aver-
age of manufacturing.

Mr. Constantine. It is better than that, Mr. Chairman.

Senator Bentsen. Wait a minute. Let us be sure wiat we are
taiking about here, mecause you give us before-tax savings waen
you start talking about nospitals and then you switch and go o

after-tax savings on manufacturing companies, That is not a fair

ALDERSON REPO
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comparison- Let's t¥Y to see if we cannot get apples ro apples
nere and try to do what the Chairman is ralking about.

Mr. Constantine. genatoX s rhe taX rate =~ we 1o0ked at the
average tax rate for tne before—profit hospitals. The effective
rax rate is 37 percent. -

what I described was the hospitals which are pheloV averade
in cost whexe comparable hospitals would receive approximately
at the present rate of returnh apout 18 percent before caxes;
pefore taxes: plus whatever they carned in jncentive payments,
which would acd obviously to their return on in;estment; assuming

rnat that was 30 percent pefore taxes;, applyind a 37 percent tax

rate woulé, * guessS;: pring an after—tax returh of 18 or 13 percent

genator Bentsene. That 18 for the most efsicient nospital.

Then Yyou would nave ro take zne most eificient manufacturing
company s you gee? L do not gee AOW you can really do that. can
you give us the overall return o% manufacturing companies after
rax and then wnat you are ralking apbout, overall return after tax
for the hospitals or before it either one?

Mr . Constantine. we @o not have any =nd we can get j for
you right away.

genatoXr Bentsen. That was what the chairmad was asking you
1ast timey ro get it for you +his time.

Mr. Constantine. Je will get it for you in a couple oi

minutes-



1~16
: ! Senator Bentsen. You see, Mr. Chairman, throw out these
: 2 figures, one before-tax and the other after-tax and run that to
v ' 3 the ~ press and everyone else. It looks like we are getting a
4 | very distorted picture.
§ 5 The request of the Chairman was to try to get sometning
N
§ 6 whniJl: would correlate.
)
8 7 Tne Chairman. That is what I want. I would like to put it
| 3 '
L § 8 on tha basis where the incentive i3 competitive with manufacturing
e o ; ? Mr., Constantine. VYes, sir. We believe this is. ¥e will get
&
S g 10 | the exact numbers for you right now,
M g ]] . N . 4 - 4 - -
4 There was one other point which we wanted to get clarifiea
~5¥ = .
o g 12} in ¢he provision which a number of states requested to deal with
8
.»:_;' g 13 | iphe = = - - . ; -
S the transfer of assets, transfer of assets in terms of large
= 2 14 . . v s n o erisqs - Gt s n .
& assets in order to establish eligibility for Medicaié or related
- &
' < s arisq s . , . « s . s
- & 15 elicibility, the Committee put in a provision authorizing states
]
> S 16 | to go back 12 months to assure that large assets were not trans-
7]
& . .
2 17 | ferred.
[~
'E 18 In the draft bill, Senator Hansen  had expressed concernc.
2 19 | that it must be a substantial transfer of assets and that is in
-]
20 | the draft bill.
21 Additionally, in the report, we put in language saying that,
. 22 | as senator Hansen indicated, we &id not want to get them into
23 nit-picking on minor disputes on what fair market value is. Tihe
t
24 example we used, if the state estimates that piece of property is
25 worta 32,000, if that difference for amount transferred by a
7
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couple of a hundred dellars, the state is not to do anything
about it.

We wanted to make clear, Mr., Chairman, tnat the provision
applied to the medically indigent as well as the SSI, 4if the
state has a medically indigent program, and that further it was
a state option. It is not a state plan requirement, but it was
at the option of the state if it wanted to do that.

The language of the document we have before you is ambiguous
on that point as to whether it was a state plan requirement,
mandatory on the states, or at their option, We would recommend
that it be at the state's option if it wants to undertake that,

We wanted to clarify that.

The Chairman. Without objection, we will agree to it,

Mr. Constantine, The other points we nad dealt with effec-
tive date modifications that we have before you, Mr, Chairman, I
do not think that we had too much trouble., It was just to nmake
sure that we complied with budget act requirements and the cost,

The Chairman. Without objection, agreed.

Senator Bentsen. Mr., Chairman, we had one other guestion.
That was, the objective of the legislation and the Committee
Report to try to negate, to get away from percentage conitracts
and I think that is a good idea, but we had one exception to it
where a percentage contract was based on cost of operations and
a larger part of the percentage contract was based on being able

to do a job or a comparable task for less money and thereby saving
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money and getting a percentage ior that.

staff was working on some language to achieve that objective,
Mr. Chairman. I am not yet satisfied that that has been accom-
plished, but we are reaching toward it, and I would like to leave
that open with staff for a little more work.

Mr. Constantine., We would be glad to.

Senator Bentsen. We have made some headway, but I would
like to have you work on that some more.

Senator Curtis. Mr. Chairman, I have a qguestion or two about
some points.

In reference to short length of stays in the nospital being
intermingled with long stays, how does that work?

Mr. Constantine. You have a situation, Senator, where some
hospitals nhave consistently shorter lengths of stay than others foy
similar diagnosis for thne same mix. The trouble is, it is very
difficult to compare the mix in one hospital as opposed to another
and the patients.

You do have some hospitals that may very well, because they
organize their care service, have significantly shorter lengths
of stay for the same kinds of case mix, pretty much, as other
hospitals.

7he bill does not quite deal specifically with that vecause
we cannot sort out the case mix, so in the report language, Sena-
tor, the report says, does exactly -- we put in language saying

under the intensity excsption provision, the Secretary is expected

ALDERSON REPORTING COMPANY, INC.
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additional amounts if the hospital demonstrates that it incurs
additional costs as a result of shortér lengths of stay related
to the intensity of service is consistently for appendicitis,
cardiac procedures., It might have a five-day stay for a cardiac
procedure as opposed to seven days for the group as a whole, that
Kind of thing, to adjust for that and recognize that, and accept
that cost.

Senator Curtis., It seems to me, if I understand it correctly)
it discriminates the nospital that maintains shorter stays.

Mr. Constantine. It méﬁ or may not, Senator., The reason I
say taat, if you can establish that the case mixes are comparable,
reasonably comparable because you have hospitals, for example,
that have short stay cases, gererally; others have long stay
cases. If the case mix is reasonably comparable, then you are
correct, Senator, that it can discriminate against the hospital
that nas significantly shorter . .stays. That is what the language
was trying to deal with.

Senator Curtis. I am thinking of a reginoal difference in
general. Hospitals in the West and Middle West have shorter stays
than the rest of the nation,

Mr, Constantine. That is true, overall.

Mr. Swoap. I have some data on that that the Committee may

' be interested in tihat compares the average length of stay in
3¢ g Y

nongovernment, not-for-profit hospitals as reported by the American

Hospital Association. It is clear that there is a fairly strong
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pattern in the West, that the average length of stay is less,

For example, in Alaska, the average stay is 4.9 days as
compared with the United States average of 7,9, California 6.7,
dawaii 6.9, Idaho 6,2, Xontana 6,2, Hebraska 7.7, Nevada 3,1,

Hew Mexico 6.0, Texas 6.2, Utah 5.4 and Washington 5.4 and
Wyoming 5.2,

Senator Curtis. MHow is what is proposed here put anybody at
a disadvantage?

Mr. Swoap. Well, as I understand it, what is being prcposed
is you may wish to offer language making it more specific, that
an exception will be granted to hospitals where their average
length of stay is shorter and that they would be either nrovided
tnat exception or their actual costs, whichever is less,

Senator Curtis. ¥e are talking about report language?

Hr, Constantine. WNo, I would agree with Dave, Mr. Chairman.
You can put that in the bill, provided that vou establish rsason-
abry comparable case mixes. therwise, you have a situation where
the hospital is encouraged to just take the short-stay cases or
its regular mix of patients may just be short-stay types of cases
and decline to take the long-stay complex cases. They make a
lot more money if you do it on an average day.

The bill also requires the Commission to come back to meet
Senator Danforth’s concern to develop case mix approaches to
reimiursement,

Once you have a case mix approach, where you have comparable

ALDERSON REPORTING COMPANY, INC,
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requiring them to come in and apply.

Senator éurtis. Is that all right?

Mr. Constantine. That would create tremendous problems. You
are comparing apples and oranges. It is a little bit like the
pre-tax after-tax issue, because vou do not know what the mix is
in those hospitals. the hospital patient may vary substantially
from one to another,

Yo meke that, it would alsc be very cogtly to pay the hospital
whose coé%s are below average at the average rate. It means --

.

Senator Curtis. But not more than their actual costs,
¥
¥r. Constantine. Yes, sir, but they have an incentive. They
can let their costs move up to the average. To make that cone
out even, Senator, you would have to bring all of those above tnae
average down to the average, then that would wash, which would
penalize a lot of otaer states.

Senator Curtis. I am not enthusiastic about quarreling over

words, but I do not want to have a formula here that works against

the hospitals that turn their patients out faster,

Mr. Swoap. Senator Curtis, I would like to point out as well
there were some other statés that may be of some interest to the
Committee. Louisiana is at 6.4 compared to the national average
of 7.9; Georgia 6.3 compared to the national average of 7.9; and,
I believe, Oregon -- I neglected to mention -- is 6.1,

Mr. Constantine. Senator, you can give the Commission ~- we

can put the language in based on comparability and thne Commigsion
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‘nas done all he can do, many times the relatives would not want the

could give it its first priority and cdevelopment procedure,
expedited sections or procedure for . doihg that with a minimum
of time and effort and :red tape that a hospital could establish
the situation. ‘

The Chairman. I found myself thinking of a situation that
existed in Louisiana when the state started providing the so~called
Frzz Ambulance Service, and doctors who were running those state
hospitals told me that that was the biggest economy we ever put
into effect -- providing additional service, but it saved a
fortune, because you get a case in there where they have done all
they can do for a person -~ let us say a cancer case,

You recall Hubert Humphrey came back. The éoctcrs said taey
nad done all thev could do for him, and he might as well go back
to the Senate. His days were numbered, but he might as well come
back here. 2ll that could be done had been done, And he performed
admirably during his last days here in the Senate.

In cases where persons have a terminal case wnere a doctor

person brought home because there is nobody around the nome to stay
with him, so they say, you have to keep him in the hospital. they
put him in the ambulance and take him héme and say we have Gone
all we can do, and you have to take him and do the best you can.
That is all we can do. This is a terminal case, and bring him
back, you know, when they get near the end of the road.

To have those people sitting in the hospital occupying all

AL DERSON REPORTING COMPANY, INC.
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understanding of the Talmadge bill is that the average that is
taken there is per day in the hospital, is that right?

Mr. Constantine. Yes, sir;

Senator Danforth. What a PSRO is supposed to do, is to make
sure that the stay in the hospital is not extended beyond the
outer reaches of what the stay should be. I wonder if we have not
created an incentive for the hospitals to keep people in the
hospital up to a PSRO would allow.

It is my understanding, as a matter of facﬁ, the cost per
day in the hospital tends to decline the longer you are there, that
the first day in the hospital is the most expensive day in the
nospital because of the tests that are taken and all of the cost
of getting the person in.

Wnat I am concerned about is tnat prior to any subsequent
Congressional action . to implement whatever the Commission does,
we may be creating in this bill an incentive to keep people longer
in the hospital longer than the hospital would want to if it were
really trying to bé competitive in keeping the costs down.

Mr. Constantine., You are right; Senator. But the amendment,
as it now operates, deals only with the adjusted routine per 5iem
cost. It takes out a fair number of variables, as you know --
malpractice, energy credit, medical staff costs, +the intensity
factors. In tane main, the greater tests, the more X-rays, more
lab work, more pharmacy, operating room, are other costs, Senator,

They are not included in routine. Those will continue to Dbe
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to have a rate-making agency that applies to all payers?

Mr. Constantine. All payers,

Senator Curtis. In other words, you are putting a different
requirement on the state than we have written here in the bill for
the Federal government?

Mr. Constantine. Yes, sir. 2Among other things, that
significantly helps prevent shifting of costs, the concern that
the other insurers held and it is a little awkward to ask the
state to set up a rate-making agency solely for the Federal
programs, It is primarily Federal money 4in that,

A fair number of states have set up ratc-making bodies foxr
all nospitals and all payers and they come up with -- it creates
more equal treatment and it eliminates a lot of the friction, and
they look at the total budgets of the nospitals and they deal
with it on a full »asis, as Maryland does now, and New York does.

Senator Curtis. Because theyelect to do it, Here we are
requiring it.

Mr. Constantine, No, sir. It is a state option. If vou
mean by election whether to cover all payers, you are right.

Senator Curtis, Yes,.

Mr. Swoap. I may point out to the Committes that this is a
departure from the staff memorandum that was before you whnen this
was decided upon at the last mark-up session on page 3 of that
document. It indicates that hospitals would be sxempted from the

proposed cost limits if the hospital is located in a state which

REPORTING COMPANY, INC,
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has a cost control program which applies avr least to the szame
nospitals and costs as the Federal program, so that the bill, as
now drafted, is an expansion of what was presented to you at the
time you made the earlier decision,

The reason we are raising it is of cburse you made the
decision last time to restrict it to Medicare and Medicaid and not
extent it to all payers. It is possible you may want to apply
that same restriction to the state rate-making agency which
gqualifies for the exception.

Senator Curtis. I think, as a matter of principle, we should
let the states decide if they want a rate-making thing to apply
to all payers, put that we should not require it in order to be
exempt from the Federal Act to go beyond what the Federal Act is.

Mr, Constantine. Senator, in the presentation of the Committe
I went over the transcript again, and the description on July 2ist
said all payers in a state and all hospitals participating. Tais
is an exception provision to what exists today.

in other words, in most casges today it reguires a contra;t
with Medicare on a demonstration basis.

Bill, do you want to explain wnere we are today?

Mr, Fullerton., I migat explain it this way. Today, Medicare

is a Pederally-run program, We use contractors, Blue Cross plans

and commercial insurance companies to pay aospitals, Taere are

g

specific rules that the Federal government uses. That is Medicare,

Medicaid is required by the state agencies who operate these

ON REPORTING COMPANY, INC.
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programs to follow the same rules that Medicare uses.

What the Committee is proposing nere is just some new rules,
basically tuat Medicare will follow and that Medicaid agencies
will nhave to follow. The exception in this bill, it says, "Howeveny
if the state hds a plan where it happens to be covering all
hospital costs, its regulated nospital charges in the economy of
that state, under those circumstances, the Federal government will
demur and permit the state to set the rates for Medicare and
Medicaid."

Senator Curtis, Is it not true that in order for a state to
be exempt from the Federal Act, their éién rmust cover all payors?
Mr, Fullerton. Yes, sir,-.that is correct. As far as the
Administration .is concerned, we would hivé no state’exception at-

all. T T S R Y

‘

Mr. Constantine. No exception.

Senator Curtis. I an sure that is true.

Senator Bentsen. That is a sneaky approacn. what, in effect,
tney are saying is if you have to ce more inclusive at the state
level in monitoring and naving these containment costs than you do
at the Pederal, to have an exception? Is that wnat you are sayingj

Senator Curtis. I think so. I think that the states may
consider the principle, to go along. As far as uniformity, that
is a state responsibility.

Mr. Chairman, I move that we limit the regquirement 6n the

state to what the Federal is.
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shown here. Plus thne figures that we netted out, Senator, are
somewhat different between CBO ~-~ significantly different in the
later years between CBO and the Administration as to the savings.

Senator Curtis. How do you account for that? Who has the
greater savings?

Mr, Constantine. CBO,.

Senator Curtis. 1Is there any particular reason?

Mr. Constantine. Their actuaries are talking to CB0 to
discuss _any differences, bu? I suppose, in part, that this is the

“

Administration's bill. y

Senator Curtis. On this idea tnat the bills peing paid at a
given time were incurred at an earlier time, this does show a
savings for fiscal '79. The sieet I have got hére says so.

Mr. Constantine. Yes, sir. There is a nominal error in that|
We talked to the actuaries again. Apparently there was a misunder=
standing in Section 5. Tney should not show costs plus $5 million,
so that would leave a plus $1 million net cost in £iscal '79,

Senator Curtis. A net cost of $92 million in '80 and $26
million, then it starts to save.

Mr, Constantine. Mr, Fullierton says thneir actuaries are
making a fuller change.

Mr. Pullerton, Senator Curtis, one of the things that are
giving us trouble on the estimating is changing the effective
dates, Tie eifective dates wefe changed.

v,

Senator Curtis, What agency had worked on a different date

ALDERSON REPORTING COMPANY, INC.




2 Mr. Fullerton. The dates that vou now have in the bill before

1,

' 1 than the other?

' 3 you are different 'in several respects than the effective dates

| . 4 ! in the bill as introduced. For example, on the provision to which
5 Jay refers dealing witl paying the dollar for eacnh assigned bill

| 6 they submit, the effective date in the bill as introduced is

7 | July lst of '73, The bill before you now, that was changed to

8 || July 1st, '79.

9 Hhen we netted this out with the actuarial office, we came
- i
i %‘0 y PR ’ '3 - * < g = + »
; . 10 out with a total bill, as it was furnisned to you this morning
" K, . y
o 11 hefore any changes you ray maxke today, of savings of $40 million
«£¥ 12 | in fiscal '79, a cost of $45 million in 1580 and a gradual savings

13 | built up.after that. We are lookinc at the next two vears, the
14 | bill's net on cost of savings.
15 Senator Curtis, One other realted item. A guestion arose

16 | when some states had a provision that recipients could not transferx

300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

17 | their asséts for the purpose of qualiiying for Medicaid., Did a
18 | ourt or somebody rule against that?

19 Mr, Constantine. o, sir.

20 The Committee has modified that further. Michigan, parti-

21 cularly, was interested in that. A number of states have been
. 22 | going back and holding susstantial assets within twelve months,

23 I pelieve, of determinationlof eligibility. Someone may transfer

24 | $100,000 of property or a substantial amount of property in order

25 | to get into a nursing nome, or who is in a nursing home and then
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transfiers the property. They have been holding them ineligible
where that occurs. They have had indication in a number of states
that DEW is going to hold them out of compliance as a result of
that.

Senator Curtis. Hold the state out of compliance?

Mr, Constantine. Hold the state out of compliance.

Senator Curtis. Because they went after somebody who trans-
ferred tneir assets?

Mr, Constantine. Yes, sir.

E R

This provision, which you approved, - in other words, makes
sure that the state at its’loption -~ I describedvthat.éarlier,
Senator ~~ that the state at its option may do exactly what they
have peen doing.

Senator Curtis, Did we decide at their option, or did we
make it mandatory?

Mr., Constantine. Senator, as I described earlier, ihere
was some ambiguity as to whether it was mandatory or optional
with the states. We recommended that it be éptional with the
states instead of mandatory.

Senator Curtis. Is that your recommendation today?

Mr., Constantine. Yes, sir, this merning, in as much as it
was the states who raised it and simply wanted to validate what
they were Going. If other states do not want to do that, we thouga
that that was appropriate for the state to decide,

Senator Curtis. Tie way it stands, we are saying to states

ALDERSON REPORTING COMPANY, INC.
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tnat they not pay any attention to a fraudulent conveyance of
assets, e will not disturb them.

Mr, Constantine. Really, to protect those states who do want
to pay attention to what they regard as an improper transfer oI
assets in order to establish éligibility, to cdeal with their con-
cern tihat HEW is going to come down on them. Two, Michigan and
New Jersey, I believe, raised this with us, particularly Michigan.
This is simply to protect those states which want to deal with
that.

P

Other states, for example, may find that the transfer of

assets problem is not severe in their state, it is not a concern,
and they do not want to go through the red tape, the paperwork and
so on,

Senator Curtis. The Federal government pays most of the bill|
do they not?

Mr, Constantine. It pays at least nalf the bill in every
state, yes, sir.

Mr, Swoap. Senator Curtis, it sihould be noted for the record
that again the June 1l5th staff memorandum, Jay indicated some
ambiguity, but it does read furtiner that the provision be a requirg-
ment of a state plan rather than a compliance question.

Mr . Constantine, Yes, sir. Then, when I explained it, we
skipped over that and said there were scme problems with that.

That is why I said we would reccormend that it not be a mandatory

state plan.

ALDERSON REPORTING COMPANY, INC.
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Senator Curtis. What is wrong with making it mandatory?

Mr, Constantine, Wedid a lot of work with that with Joe
Humpiireys here.

Mr, Humphreys., The big provlemwith making it mandatory at
this point is this is an isolated abuse that mainly applies to
people who wind up in nursing homes and vou want to give the
states the flexibiliy to do it on a basis of aiming at that part
of the casaload where the abuse is., Othexrwise, if you are just
putting ‘a mandatory requirement, they will have to do it for
everybody. They may spend more money administering the process
of finding out whether people have transéerred assets in cases:
whnere there is very little return on their money than they make
in catching people.

Senator Curtis, I you made it mandatcry, they would have
to go througin that process for everybody?

Mr, Humphreys. That would probably be tne case. It mignt
be that after we get some experience with what the states want to
do and nave done that we will find there is a big enough return
that it might be worthwhile doing it for everyopody,

At tne time the estimated savings on this are fairly small,
and this is not a targeted thing, and the administrative costs
might be quite high, Also, you get into the type of problem when

this was brought up before when Senator Hansen raised it in cases

where there is little probability of their naving tranzferred asset

asking people without need to look as to if everything they sold

i ALDERSON REPORTING COMPANY, INC,
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1 | was just for those purposes,
2 Senator Curtis. Uno pays the cost?
3 Mr. Humphreys, The administering?
'l 4 Senator Curtis. Yes,
ﬁ 5 Mr. Humpiareys. A shareé cost, 50 percent state, 50 percent
N
§ 6 Federal.
8 ,
8§ 7 Mr. Pulilerton, Mr. Chairman, I would like to make a quick
q
;. 3
Efp°  & 8 statement about this. The problem arises out of the coordination
oy ; 9 | between $SI benefits and Medicaid. In most states, when you are
o = :
L § 10 eligible for SSI, you are automatically eligible for Medicaid.
o E 1 . . ) e .
i § In SSI, the problem does not arise so much with the assets, and
oy g 12 the real question, as was pointed out that the economic cost-
.J ‘ §
Q. E 13 | benefit to get that into that thing in the SSI program, where
= 2 14 : e
: & it clearly is in Medicaid.
> £
. =) . . ; — s =
" & 15 The Department has been reviewing this very carefully over
=
= 2 16 the past few weeks and we arrived at this conclusion at this
‘ o
% 7 point. e really think it should be mandatory on the states for
E 18 tiedicaid and we think it probably ought to be mandatory in 331 and
=
g 19 | appc. At the same time, we recognize the kind of problems that
o3
20 | ur. Humphreys is talking about and there would be some cuestion
21 whether, in the cash benefits act, this would really be matching
‘l‘ 22 up administrative costs against benefit savings, whether it would
23 ! really be worthwhile. We cannot say we know the answer to taat,
24 for sure, ilonetheless, we have some proplems with tae situation
2 . . ‘ .
25 | where states in some cases give different types of treatment to

ALDERSON REPORTING COMPANY, INC.
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o s

people under Medicaid than they do in some other states. In
palance, we come in at the moment as favoring a mandatory progra,

Senator Curtis. In favor of a mandatory program.

Mr, FPullerton. Yes,

Senator Curtis. To that extent, you disagree with Mr, Con-
stantine?

Mr, Fullerton. Yes, sir. I do tiat several times.

Senator Curtis. I am not tryint to referee it, I just would

lixe the record clear. I do not know how much of a problem this

is, but I do not like to be on record saying to a state thnat unless

LY

you particularly want to, we do not need to pay any attention to
somebody who fraudulently transfers assets., I would be inclined
to follow the Department's recommendation.

Senator Hathaway. May I ask a gquestion?

Tne Chairman. Why do we not vote on it?

Senator Talmadge. That is all right with me,

The Chairman. All in favor, say ;ye.

(A chorus of ayes.)

Senator Hathaway. Mr. Chairman, I would like to offer an
amendment.

I do not think thatthe bill says that they have to show that
the transfer is for the purpose of qualifying for this assistance,
does it? It is just ipso facto, if they transfer assets for less
than a fair market value, then as a result of that do qualify they

could be suspended?

>
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Mr, Fullerton., Yes, sir,

Senator EHatnaway., I would insert therein an amendment to
Senator Curtis's amendment that they nave to show that this is for
the purpose of qualifying for medical assistance. There may be
some legitimate transfers, gifis to a son or daughter.

The Chairman. iir. Constantine?

Mr, Constantine. Joe. and I have gone into this in some fair
detail. You are going to run into a lot of legal nassle of prov-
ing intent., For example, someone in a nursing nome who has been
on their own paying, and she has some property and she may De senile

]
and tnie kids bring in something, a piece of paper, asking her to
sign over all her property. How do you establish her intent?

Tnose are tne kKinds of-things you run intaq.

ithat we had hoped you might want to do is just protect the
states who want to do this, or make it mandatory for Hedicaid only
then ask for a report back. It is going to involve -- it nay
involve a great deal of hardship on families and people,

Tne Chairman., Way do vou not say if the states want te pro-
tect themselvas against transfers to impoverish themselves the
states may do so. They can do it, if they want to do it.

Let them struggle with the problem. It is their option, is
that not rignt?

My, Constantine. Tnat is wihat we are recommending, that it
be at the states$? option, which some of the states are exercising

and are fearful tney cannot,

ALDERSON REPORTING COMPANY, INC,
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Senator Curtis is suggesting that it ve mandatory.

Senator Bentsen. I thought that is what we were voting on,
I &id not vote because I do not agree, fraknly. I think Jay has
a very legitimate point, that you ougiht to see that good faith
is exercised by the state and a reasonable efifort made, but to
make it aware it is all inclusive, I think you may have some
serious administrative problems.

We ought to try to structure some language wiere the state
has made a good faith effort in these cases, but leave some
discretion in there for them to achieve the objective.

The Chairman. You migﬁt as well juét forget about it if you
go into»the intent of the donor. You might as well forget anout
the thing.

Senator Danforth. Mr, Chairman, why not achieve the same
objective tiat Senator Hathaway suggests by limiting it to trans-
fer of members of the family of the reg¢ipient. ‘“ould that not
accomplish that same objective?

Senator Hathaway. The transfer to the nembers of the family,
they would nave to prove intent.

Senator Danforth. It would seem to me a transfer to a
family memcer below cost would estapnlish a prims facie case of
fraud.

Senator Hathaway. I would just as soon shift tne burden to
the donor. He has to go back to make a prima facie case.  If ais

transfer is at less than fair value, then the donor can come back

ALDERSON REPORTING COMPANY, INC.

e




2
| 3
o
1 5
3
N
2 6
&
8 7
s g 8
-y (S}
o &
SR
) [u
[,__ £ 10
T
E';“' g 1
‘l‘sﬁ a
[ g 12
=’ W
3' £ 13
&
- n
o g 14
£
- AT
D 2
" S 16
‘ o
£ 17
o)
ot
5 18
&
T
R
20
21
@ =
23
24
25

1-40

and rebut that, by gqualifying for ldedicaid, saying I gave it to
my son for this or that reason -~ perfectly legitimate to do so.
Put the burden on the donor to sustain.

Mr. Constantine. Joe indicates thne states are saying a lot
of transfers take place to people other than members of the
family, Senator Danforth. Joe has been working with the states
on this.

Senator Danforth, A lot of the transfers are made ~-

Mr.w.Constantine. To people other than members of the family,

Senator Danforth. Below cost?

Mr, Constantine. We cdo not know whether it is below cost,
out tne-transfers are taking place.

Mr., Fullerton. It mignt help if I pointed out that we are
talking about this kind of a situation, The Iowa Medicaid Director
talked to me about this a few months ago. He nas situations where
people wind ué with very little cash income coming in so they
can meet the Hedicaid eligibility on that point, but they may nave
several hundred tpbusand dollars put away. And the question is -~
evén more, in some cases we are talking about -~ the qguestion is,
should that person then go into a nursing home that is usually the
kind of case we are talking about, should Medicaid then pay right
away the comobination of state and Federal funds for that nursing
home care and not have the Federal government, or the State governH
mént, get ahold of any or part of those assets?

What people are doing are transferring those assets to relativ

es
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or to others in order to avoid that situation and have a combina-
tion of tihie state and Federal governments pick up these costs
right away.

That is essentially the kind of situation there is,

Senator Bentsen, Mr. Caairman, I do not think we can possibly

anticipate all of the various schemes, the way people will try to

get around this, and that is why I think you have to give some

discussion to the state agencies to take the appropriate steps and

nake a ébod faith effort to Fry to track this down.

The Chairman. Wnat vou ought to do in something like that,
really, in those situations, to simply let it be taxed at deatn
at ;boué 50 percent for estate tax purposes and do not allow the
usual deductions. If you pay the money to pay all of these bene~-
fits, when the people pass away you collect a substantial inneri-
tance tax in percentage terms on the estate. So you get some
money out of that, and the old people can keep their assets until
the Good Lord calls them home.

That makes a lot better sense then it doés to nave some
fiasco where they have it transferred away from their estate and
give it to their children and the same kind of people come along
looking for what old Grandpa has, If he has to turn to them, ne
cannot f£ind them. They have gone out to other endeavors, they
nave interest in other things when he needs then.

I saw a situation up there in harry Byrd's state of Virginia,

wnich would be typical in Louisiana, I know, where some dear old
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person -- I picked him up on the nighway. He had been to see the
doctor andé ne was all by himseilf. The only company he had was
nis mule, Nobody around to see him, nobody taking any interest
or anything of that sort.

One day the Good Lord called him home and I bet by then there

was a whole host of automobiles. Every relative for God's creation

has showed up to see what they are going to get now that the poor
old fhing has died,

It turns out he wanted to leave everything he had to his
cousin down tne road who was the only person who showed any inter-
est in nim. That dear old man said, 4o not leage me nothing,
because’ I do not want to fight all that bunch of relatives when
they show up, so he would not nave anything the poor old soul nad
ieft. All the rest of them showed up to claim something.

In that situation, let the government collect a little tax
and let the poor old man keep what he had. e would all be better
off and so would he.and that would be a better answer to it than
to get involved in all of this thing about who he gives it to and
who he does not give it to. Just collect the tax when he dies,

Senator Curtis. Mr. Chairman, I am perfectly willing -~ in
fact, I think it is right =-- to grant rather wide discretion to
tne state on now they administer this, so we are not laying down
a requirement that taey spend $10 to go after $1. But, at the same
time, I do not favor where we, in effect, say to some states, if

vou want to disregard this business of transferring assets, we havs
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no objection. That is what it amounts to, when you leave it
entirely to the states.

Mr. Swoap. What it would be possible to do, Senator Curtis,
is to make it mandatory but to apply the amendment that Senator
Hathaway nas suggested, which would make it a rebuttal presumption
that they did so transfer in oxrder to qualify.

Senator Hathaway. It is all right with me.-

Senator Curtis., It is all right with ne,

Thg Chairman. I swear, you would be better off just to put a
tax on the assets that he has left and let him go ahead and get
the benefit of it, not even argue about it. I will try to work
that out for vou later on.

If you think you have an answer, go ahead, do it your way.

Senator Curtis. As mcdified by Senator Hatnaway.

The Chairman. All right. We will take the Curtis-Eathaway
anendment, Ail in favor, say aye?

(A chorus of ayes.,)

The Chairman., Those opposed?

(No response)

The Chairman. 7The ayes have it.

The next item?

Senator Hathaway. I have a few here which I think are not
controversial,

The Chairman. Senator Helson nad his nand up first.

Senator Nelson. That is 2ll right., EHathaway is running this

ALDERSON REPORTING COMPANY, INC.
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year,

Senator Hathaway. One amendment with respect to conforming
Section 1122 of the Social Security Act on the state certificate
of need requirement, to cgnform it witn what the Healtn Planning
amendments which we just passed a week or 50 ago to rzise it fron
the certificate of need on equipment from $100,000 to $150,000,

That is what the Health Planning Agency amendmeints just passed

did and, of course, the reason for that is because of the increased

}-y

cost of a lot of equipment. If you Leave it at the $100,000 level

you are just going to have a lot of eguipment. Actually, the
$150,030 refiects what kind of equipment %e are talking asout,

Sehnator Talmadge. I see no objection,

Tne Chairman. Without objection, agreed.

Senator Hatnaway. Another amendmant would eliminate the 130
day home health care provision which we now nhave in the law, 100
visits. The testimony indicated pretty clearly that this would
not add very much cost at all and that it is an unnecessary and
unreasonable limitation. That is really the basis of it. This
would just leave it open-ended, so that you can have more than
100 home visits, an unlimited number, actually,

The Chairman. Does that create a proolem?

Mr, Constantine., No., It would e unlimited for both Part A,
where we aave 100 visits todav, and unlimited for Part B of
Medicare, because we nave nome health on both, The number of

people who use more than that are relatively few, but Zor those

=

y
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who need it, it is a lot.

I believe the cost is $5 million, the additional cost to the
program of eliminating the numerical limitation on home nealth
visits,

Tne Chairman. Without objection, agreed.

Senator Hathaway. The third one, I algo believe is not
controversial, is with respect to the audit requirement. I think
now under the law we have, the Federal government pays for the
audit of Medicare only and shares on a 50-50 basis with the states
with respect to Medicaid. And what it is, child and family health
services,

I would just eliminate the 50-59 cost sharing basis and have

the Federal government pay for the entire audit,

Hr. Constantine. I believe in discussion with you earlier,
this is a provision identical to that apprcved by the Wéys and
Means Committee and Interstate and Foreign Commerce to provide for
a common audit today, but again, in Medicaid audits, they have a
lot of dugication. They may go in two weeks later on the same cost
report,

The proposal simply provides that Medicare does the basic
audit and under the iHouse provision, they share proportionately
in the costy if Medicaid uses 50 percent of the hospitals, they
usually pays half and Medicare 50 percent, they pay half,

Your amendment also says that as long as Medicare has to do

it anyway that the states' liability would only be for any

ALDERSON REPORTING COMPANY, INC.
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] additional audit costs that it may require.
2 Senator Talmadge. That would save money, would it not?
3 Mr. Constantine. Yes, sir., It would save something like
. 4 $30 million is what we have worked out with the Administration a
5 year ih Medjicaid,
6 Senator Talmadge. Is there any objection to the amendment?
7 Without objection, it is agreed to.
8 Senator Hathaway. Mr. Chairman, I nave another one with
9 respect to the three-~day reguirement before you can get tine home
10 | visit. It seems to me that!that is an unnecessary condition and
11 also it seems to me it proves unnecessarily costly because you
12 | get pnysicians who are going to refer the patient to a hospital

13 for three days just so they can gqualify for the home visits.

14 The hospital stay is going to cost them considerably.

15 | Presumably, if they really need the three days in the hospital,
16 | the physician will send them thera,

17 It seems to me sufficient that the physician merely certify
18 || that they need home healtl care without this additional requirement

19 || of staying three days in the hospital which is, in many cases,

300 7TH STREET, S.\W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

20 | just a gimmick, a costly gimmick.
21 Mr. Constantine. It is taken care of in the unlimited visits
. 22 | now because we do not have any deductible or co-insurance on the

23 | home health visits. 2s long as you take the limit off that, it
t

24 | is kind of academic as to whether there is a prior nospital stay.

25 7 Mr, Fullerton. Let me precise about that, Senator., Essentially

_ ALDERSON REPORTING COMPANY, INC.
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what Jay is saying, when you take off the home visit limitation

of Part B, practicéily everyosody over 65 is eligible for Part B
and then you wiil have no limit, so that a hospital stay would not
be an impediment for getting unlimited.

There are, however, some people who are eligible for Part A
who have not taken Part B. It would still be under a 1l00-visit
linitation,

I want to point out as far as the Administration is concerned
the net effect of these amendments i1s to increase the cost of the
program, )

Senator Talmadge.. Are you opposed to the amendment?

Mr. Fullerton. Yes,

Mr.,.Constantine. Senator, tihe cost for that Par:t A is 5
percent of the elderly population who do not have that would be
relatively nominal compared to the other. As long as vou are doing
it, you might as wall just clean it,.

Senator Hathaway. Do it in both parts,

Senator Talmadge., Any objection?

Without objection, it is agreed to.

' Senator Hathaway. This may be a little more controversial.
I would lik; to eliminate the three-day requirement with respect
to the nursing home care, also for the same reasons, becsuse many

times physicians simply send their patients to the hospital so

that they can send them out to the nursing home, It just adds hospital

ALDERSON REPORTING COMPANY, INC. l
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I presume that if the physician really thought he needed
the nospital care, he would send him there,

Mr, Constantine, That one costs.

Senator Hatnaway. I understand it does, but I do not under-
stand why.

Mr, Constantine, Basically, the skilled nursing benefit in
Medicare as it is in the statute would be for someone who would
reguire institutional care. A substitute for that-- and that was
the original intent. If you Knock out the three-day stay was
an attempt to establish that the patient had a condition severe
enough to require hospitalization. It’'was an acute care program,
essentially. )

Pulling that out -- and there are a lot of reasons for doing
it at this point in time, because when Hedicare started, we are
talking about Medicare costs of 3544 a day, not quite the same
thing as today.

It makes it a lot easier to make it into a straignt long-term
care benefit, moving people in rather than post-~acute care,

I do not know what the cost estimate on that is.

Mr, Fullerton. Let me describe the proposal. In the present
situation, you have to bpe in the hospital three days to be eligible
foxr thé skilled nursing benefit. There was a lot of concern at the
beginning of the program whether people could actually be put into

a hospital solely for the purpose oI becoming eligible foxr the

benefit, That was a legitimate concern.

ALDERSON REPORTING COMPANY, INC.
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All the data we found over the 12 years of the program now
indicate that that has not happensd. That is, we will not save
any money from hospitalization costs by removing the three-day
requirement because we find very, very few cases that would be in
the category of going in the hospital solely for that purposs.

As Jay points out then, what happens if you remove the
limitation onthose people whose condition i1s serious enougn to
require skilled nursing care, but not serious enough to go to a
hospital for instance means that additional persons will be
eligiblé for the benefit -- not great ngmbers, but significant
enough.that our cost estimate is something in excesz of 3100
million a vear. If you remove that three-day requirement, there
would bpe some offsets in tﬁe Medicaid program, but probably not
significant -- on the order of $100 million-plus.

Senator. Hathaway. These people~do need the skilled nuréing
carea, SO we are depriving a certain segment of the population.

Mr. Fullerton. Yes, you can point to many araas.

Senator Hathaway. You are not saying it is inecuitable,
just, costly?

Mr, Fullerton. There are many areas 0O lMedicare wnere

I

benefits are inequitadble. You could make a very good case for
coverage. It is always a question of palancing the costs associ-
ated.

Senétor Talmadge., You are opposed to the amendment?

Mr. Pullerton. Yes, sir.

ALDERSON REPORTING COMPANY, INC.
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Senator Hathaway. Mr. Chairman, just to see how the
Committee feels, I would ask for a vote.

Senator Talmadge. All in favor of the amendment, hold up

your hands,

(A show of hands.)

Senator Talmadge. All opposed?

(A show of hands.)

Senator Talmadge. The amendment fails.

Senator Hathaway. Let me propose this one so I couid have
your thoughts on this. The definition of home health care requires
I think, that the person who is providing the home health care
just provide nealth services, I think we recognize many people
just getting home from the hospital do not need services, but they
need somebody to make the bed, a few things like that. That is not
covered. .

I understand this would be extremely costly. I was going
to propose this amendment, but in view of the vote I just got,

I just wanted to ask you wnat you thougnt what the cost of that
additional care would be?

Mr. Constantine. %We do not know, Senator. The Finance
Committee added an amendment in 1972 to H.R. 1 authorizing demon-
strations with homemaker services up to three weeks following
discharge from the hospital, to see if that facilitated timely

discharge. You can have an 80-year old woman wno has been in the

s - s e . . .
lhospital. She is weak. She nas an 85-year old nusband at home

ALDERSON REPORTING COMPANY, INC.
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who realiy cannot do the cooking and so on and so forth, It
puts a lot of pressure on the doctor, understandably, to keep
ner in there longer bDecause there is no one to take care of aer.

I do not know what nas happened with those demonstrations.

The Committee wanted to test exactly what wvou are talking
about, that that was in 1972, I assume that the Department is
getting around to that right about now,

Mr., Fullerton. Yes, we have some studies, The demonstration
studies to whicn Jay referxed to were very broad in scope. The
problem with demonstrations -- you do not always find someone
who would like to do it. We cannct go out and do it ourselves.

le have to get someone who is interestad in doing these tnings.

-t

I would be glad to furnish you all the information we have
on this particular point.

Senator Hathaway. How soon would we get that? I may oifer
this on the Floor.

Mr., Fullerton. I will have this up to you within a day or

Senator Hathaway. Will that include costs?

Mr. Fullerton, Yes, We will work witn you and your staff.

Senator Talmadge. Mr. Constantine, what elss do you aave?

¥Mr. Constantine. I think Mr, ilathaway has another amendment,

Senator Hathaway. One last amendment. I am offering this
on behaif of Senator Dole; I am cosponsoring it with him,

Section 4 of §. 1470 provides Medicare and Medicaid

_ ALDERSON REPORTING COMPANY, INC.
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reimbursement to small, rural hospitals of 50 beds and under for
long~term hospital care if the occupancy is 60 percent or less,

Senator Dole and myself would like to eliminate that 60 per-
cent requirement, It sesms totally unnecessary. If you nave open
beds, why not use them for long-term care? The long-term care has
to be certified.

Senator Talmadge. T“hat was the intended provision in our
bill, Senator Hathaway. I see no objection to it.

Any objection?

Without objection, it is agreed to.

Senator Hathaway. Thank you, sir.‘

Senator Talmadge. Senator Nelson?

Senator Welson. Thank you, Mr. Chairman,

I raiseé this guestion, or proposel an amendment to Section 2

a couple of weeks ago, and I will propose it again and ask for

o~

o~

a roll call because there are about & or 7 members of the Finance
Committee who favored the amendment, and because I will be
proposing it on the Floor of the Senate,

I would simply like to say, and will say, that we should not
kid ourselves that we are reélly undertaking in this pending
measure to significantly affect the cost, the hospital cost.

The amendment I propose would extend the whole Talmadge concept
with some modifications to all third-party payers. The Medicaid
and Medicare covers about 30 or 40 percent of the total hospital

cost.

ALDERSON REPORTING COMPANY, INC.
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It would adopt =~ it would conform to the principle of the
Talmadge bill which allows the hospitals tomake their voluntary

effort to contain costs and if they £ail, then the same provisions

that apply, basically the same provisions that apply in the Talmadge

bill for Medicare and Medicaid will apply to all third-party payers

and private payers.

Wow, there is a chart before you, the estimates on the savings

s

of S. 1470 under Section 2 are $589 million in five years.

The duman Resources Committee, of which I am a member,
reported a bill with only two or three dissenting votes that would
achieve $559 billion of savings in five years.

Tnis proposal, which is more modest, would save an estimated
$§35 billion. I would point out that the(savings would involve
$11 to $13 billion for the Federal government and $20 to $24 bil-
lion for thé state governments and private pavers.

It does seem to me that if the orinciple of containing the
cost of nospitals is valid to apply to Medicare and Medicaid,

F=4

it is valid to apply to all of them., I£, in fact, we want to
reduce,the Federal budget, we ought to take this opportunity to
make a bigger reduction than any other program that I know of.
$11 to $13 billion, $30 to $40 billion overall including the
Federal budget and private payers and state governments.

Now, the system is not going tco work. Tine one test case that

we have got that I know of is up in New York where they applied

cost containment to Blue Cross. I mentioned this once before; I

-3
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will repeat it -~ tire Xnox Hill Hospital in Manhattan with Blue
Cross Control, the daily rate is $241 for the private individual
and commercial insurance -- not $241, but $442, $201 a day more,

What do they do? ¥hen they controlled Blue Cross, the
hospitalé just made it up by just adding onto the private and
commercial payers.

I have a list of eight hos als here in New York all demon-
strating the same thing. Huntington in Long Island, $150 under
tae controlled price of Blue Cross, §227 for the private,

AlSert E. Medical Center, $131 under Blue Cross, $242
for the private and third-party payers. And so it goes through
all of these with differences as high as $201 a day, so that we

re kidding ourseives, if we really think that this is going t
work .

Secondly, if the principle'is sound for hospitals, and all
of them dé have Mecdicare and lMedicaid, if that is sound, it ought
to apply to all of them. So I think that it is a tragedy that
the Congress is not really facing up to the issue,

This morning, Tip O'Weill sent over something that cane into
ais nands from his state ~- two days of hospital by a young man
in the New Zngland Medical Center cost, two days, $2,330.,39.

So‘if‘we are going to do something meaningful, it seems to
me -~ I know the votes are not tnere -- I will ask for a roll call

have the proxiss of Senators Ribicoff, Senator Easkell, Senator

Matsunaga and then I would ask that those who are noit aere be
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polled before tne end of the day so that they can be recorded,
because I think that there are seven who, at one time or another,
including myself, six, who at one time or another wanted to be
recorded on this issue.

Senator Talmadge. I think that is a fair request, Senator
welson., I do want to point out on page 18 of the bill, line
18(8), "not to increase amounts due from any individual,
organization, or agency in order to ciffset reductions made
under éection 1861 (bb) in the amount paid, or expected to be
paid, under this title."

We are attempting to approach it in that way.

Seﬁator Danfoxrth?

Senator Danforth. Let me say, as Senator Welson has explained
nis amendment, it differs somewhat from what I thought Senator
Nelson's éﬁemdne twouid be, Just ﬁo reiterate what I undexstand
you are saying, you are saying, with respect to third-party
payers other than Medicaid and Medicare, you want to doc nothing
immediately until you find out whetner or not the voluntary pro-
gram is going to work?

Senator ielson. We do spell out in the bill what the
American Hospital Association says -- the Iirst year, a 2 percent
reduction. Then, the next three years, 4 percent per yesr ox
until a rate of increase not to exceed 1.5 times the cost of
the increase. The compulsory rate would trigger if they did not

meet that standard on the same date tihat Senator Talmadge's

’ N REPORTING COMPANY, INC.
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would be -- July 1, 1379,

Senator Danforth. If they did not meet that standaxd, what
that would trigger, as I understand it, is the application of
the Talmadge method from other third-party payers., That is, the
gsame average incomes that Senator Talmadge propcses rather than
a cap of some kind, but the same averaging concept.

Further, under your amendment, that would apply only to
routine costs, and not to the so-~called ancillary costs.

Senator Nelson. No. The amendment I propose would apply to
ancillary costs as well.

Senator Danforith. Would it apply to ancillary costs under
Medicare and Medicaid also?

Senator ilelson. All of them, Medicare, Medicaid, all third
party and private parties, we would cover ancillary costs.

Senah&é Danforth. You propose two things., You propose to
extend it to all ancillary costs and td extend it to all third
party payers.

. Senator Welson. Correct.

Senator Talmadge. Are youready for the vote? Do you want a
record VOtef
Senator Nelson. Yes.

As.I said, there are others who wanted to be recorded.
Senator Talmadge. The Clerk will call the roil.

Mr, Stern. Mr, Talmadge?

Senator Talmadge. NoO,

REPORTING COMPANY, INC.
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Mr. Stern. Mr., Ribicoff?

Senator Nelson. Aye, DY Proxy.
Mr, Stern. Mr, Byrd?

Senator Byrd., HNo,

Mr. Stern. Mr., Helson?

Senator NWelson. Aye,

Mr, Stern. Mr. Gravel?

(No response)

Mr, Stern. Hr. Bentsen?
Senator Bentsen. No.

Mr., Stern. Mr. Hathaway?
3enatcr Hathaway. Aye.

Mr, Stern. Mr. Haskell?
Senator !elson. Aye, by proxy.
Mr, Stern. MNr, Matsunaga?
Senator Welson. Aye, Dy proxy.
Mr, Stern. Mr, Moyninan?
Senator Moyninan, Aye,

Mr, Stern,: Mr, Curtis?
Senator Curtis. NoO,

Mr. Stern. lr. Hansen?

(No responsel .

Mr. Stern. Mr. Dole?

(3o respénse)

Mr, Stern. Mr. Packwood?

1-587
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tc state, Some states many homes would be eligible for Medicare
and participation, but they only participate in Medicaid, Son&
states, including my own and Wisconsin, they have begun enacting
laws to require nursing nomes to participate in ledicare as a
condition of participating in the state-Federal Medicaid program.
This amendment would require that participation in one progranm

as a condition of participation in the .other.

@
[ol}

127

Inmy state, there are 42 of 72 counties that have no icare
participating nursing homes. This would require that if you
participate in one, you participate in the other.

Secretary Califano wrote a letter tb me on this one in which
he says, wnile we recognize that there are dangers implicit
in requiring participation in both programs, on balance we would
support the proposed change.

Senator Talmadge. Mr. Constantine?

Mr. Constantine, Tne only thing we would suggest is that
the Committee include in report language its concern that the
operation of this not serve to drive facilities which now take
Medicaid patients, have a mix of private and Medicaid -~

Senator Talmadge. Speak a little louder.

Mr, Constantine. Facilities which have a mix of Medicaid
and private éatients but cgoose not to participate in Medicare
because, for a couple of patients, thev have to go througn a lot

more paperwork, and so on. The effect of this migiat drive some

of those out of Medicaid as well, so that they just go to private.

ALDERSON REPORTING COMPANY, INC.
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té statff,
Senator Talmadge. Any objection to the Curtis amendment?
Without objection, agreed.
Mr., Danforth?
Senator Danforth. Iﬁteﬁd to supporting, when all the
votes are counted, tne Nelson amendment will not carry, I would
like to maxe a suggestion with respectixnreport language.
I am very sympathetic with one of the concerns that has been

-

expressed on this bill and that is that the possibility that
the costs will simply be shifted from M§dicaid and Medicare to
other insurers. |

It‘would seem to me that if that were to occur, it would
really be a negative result, but it would be contrary to what
we are trying to accomplish. So I wonder if we could include
in the reﬁort language, in the report language which could be

worked out with the staff which would take the position that the

n
“

Committee intends that thisg bill be a genuine reform and not
simply a matter, not simply a way, of passing on costs that woulé
otherwise be incurred by Medicaid,

Senator Talmadge. If thé Senator would yield, we have that
exact lénguage in the bill, page 18, line 18, Certainly there
would be no objection to tightening it up in the Conference
Reporte,

Without objection, that'languaée would pe made very clear

and very tight in the conference raport.

ALDERSON REPORTING COMPANY, INC.
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Senator Danforth. And furthermore, Mr,. Chairman, that the
Commission that will be establisned under this bill, that it is
hoped that it will assume the obligation of analyzing what is dons
by way of transfers to other insurers and reporting back to the
Committee its findings so that we can reopen the guestion again,
if this kind of transfer takes place.

Senator Talmadge. Without objection; Mr, Pullerton?

Mr. Pullerton. I would just like to make one point, Mr.
Chairman, if I may. The concern Senator Danforth expresses is a
real 5ﬁe. It accounts, in large part, for the»AQministration's
taking the position 18 months ago to recommend to the Congress to
control all hospital costs.

The provision in the bill -- I will be very honest with you,
no matter now tightly you draft it or what you write in tae
report, it will be very difficult to administer.

Jay indicated that at an earlier meeting. It would be a real
question of whether we would be able td control that. We are
out in the vprivate sector now saying to the hospitals in their
dealings with insuran<2 companies and Blue Cross plans, we have
to monitor and somehow control that.

That is going to be very difficult for us, and I would not
want to have the Committee think that it will not be difficult,
It will be very difficult.

Senator Talmadge. i/ithout objection, the Danforth tightening

up language will be agreed to. Does staff nave further amendments

ALDERSON REPORTING COMPANY, INC.
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1 Mr..Constantine, One clarification.
2 In response to the earlier regquest, we checked -~ let's see.
3 The average return, according to the Fortune 500 industry was
. 4 12.3 percent return on eguity after taxes, net equity after
w 5 taxes in the last ten vears; for proprietary hospitals, we do
5‘3
3 6 not have the average. We just have a range of 5,8 percent to 31
Ll
&
g 7 percent, And, as I said earlier, for public utilities, 11 to
S
- 28 14 percent return on equity after taxes.
o N
r ) o] L i . . .
o 8 © 7We believe that the proposal we made is within that range,
" e g
& 10 has that effect -~ that is, one and a half times for the inef-
O g 1 fcient, the two times for those in the band, and two and a half
<
— e :
o g 12 times for those that are below averags in cost and alsoc earn
. Z
- a ‘ )
. 2 13 incentive payments.
e 2
i -}
~ g 14 Senator Talmadge. Is there objection?
_ 3 N
> S 15 Without objection, it is agreed.
o e
| o 16 Senator Danforth? .
@
s{;}: 17 Senator Danforth. Senator Dole has asked me to bring up
&
- 5 18 some six amendments that he proposes.
£
; 19 Senator Talmadge. Could we clear up these staff amendments
g -
20 and then get to tihat?
2 Senator Danforth. Certainly.
. 22 Mr. Constantine. We have a provision in the bill, Section
73 31 of Medicaid performance standards for the states, most of
24 waich are being dealt with either administratively or in other
25 legislation. What we &id in the draft bill was to distill that
REPORTING COMPANY, INC,
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down where we left it, a provision that now simply requires that
in the event of any audit deficiency of the state, all things
wrong with the state plan ~- and meaning any of the Social
Security Act programs that the Chaairman of the state legislature
committees, the authorizing and appropriating committees as well
as the Governor, be notified by HEW, That was in response to
members of the legislatures coming in here and saying they did
not know what was going on.

Senator Talmadge. Any objection?

Without objection, agreed to.

What else?

Mr. Constantine. We had another one which was a minor
technical defect. In 1972, the Committee approved the provision
designed to improve the handling of independent laboratory bills
by waiving“the co-insurance where the laboratory contracted
directly with the Secretary Lecause the cost of billing for those
small bills of co-insurance and deductibles was too great and it
would waive them for the beneficiaries.

Inadvertently, we left out the deductibles. The provision
nas never wo?ked. We waived the co-insurance, but forgot to
waive the deduciible amount.

Senator Talmadge. Is there any objection?

Without objection, it is agreed to.

Mr, Constantine.  The only other suggestion is ~-- other than

effective dates -- we would recommend the Committee include +the

IIIIIIIIIIIIIIIIIIIIIIIIIIII.IlllllllIIIIiiiiiiﬁEHﬂELCCHAE!ﬂSY.HQCW
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Mr, Constantine, At Senator Talmadge's request, we drafted
two provisions. One is a nominal one to clarify that in the
review of health care facilities under Section 1122 that it was
not inﬁehded that the approval process extend to the sale or trang
fer of a Ffacility for the same use of the same beds in an ongoing
operation.

HEW is trying to interpret that if someone has a hospital and
wantsg to‘sell the hospital for the same use without changing the
beds;£hat tha:requires new planning agency approval.

The legislative history clearly indicates that was not
considered and not intended and the amencdment would clarify tnat.

Seﬁator Talmadge. Is there objection?

Without objection, approved,.

Mr. Constantine. The second is for reimbursing durable
medical equipment. There is an enormous lag and ineguity in
the Medicare basis of reimoursenent.

Mr, Hoyer worked out a provision which we believe has nominal

cost and is considerably more eguitable to Doth the government

and the medical equipment people, as well as the beneficiaries.

Senator Talmadge. Is there any objection?
Without objection, is it agreed to.

Does that cover it all, now?

Mr., Constantine, That covers everything.

Senator Talmadge. Senator Danforth?

Senator Danforth, Mr. Chairman, Senator Dole asked me to
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raise six, to offer zix, amendments on his benalf, The staff, I
think, is familiar with all of them. |

One concerns dental care. One ambulance service, One
reimbursement for services of optometrists. One is Federal share
for the start-up cost of state rate programs, 4nd one is to
encourage major pailanthropic support for health cars., The final
cne is a study of spell of illness criteria defined for ledicare
reimpursement prograims.

Senator Talmadge. I want to compliment Senator Dole. He has
worked very closely for severd years. He is the Ranking HMinority
Member of the Subcommittee.

Woild these amendments cost additional monies, or a savings?

Mr. Constantine. The ambulance service one propably will
cost a very, nominal amount. §1 million, dbut you would save that
in your laboratory amendments, more than that,

The optometrist amendment we would suggest be moderated.

The other amendments —-

Senator Talﬁadge. How would you moderate it?

¥Mr. Constantine. Hodify it to exactly what was recommended
by the Department in the report required by the Committee under
the previous Dole amendment in, I believe, 1372,

How would you modify this?

Senator Danforth. Here is Senator Dole?

L3

Senator Curtis. This 'is using optometrists and not optaamalo-

gists?
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My, FPullerton, In the case of a situation of a patient who
needs attention, yes, sir.

Senator Curtis. In other words, if the special service to be
performed falls within the purview of their competence, they are
covered as otner doctors?

Mr. Fullerton. Yes, sir.

Mr. Constantine. We suggest it be modified.

Senator Talmadge., We have suggested a modification of the
amendment.

Mr, Kern. The amendment we would recommend, Senator, is
basically a reccmmenGation made by the ﬁepartment based on the
studies that Senator Dcole agked for. It would provide for resim-
bursement of service winere services are performed, the natural
lens is removed and those services which are not reimbursed now
by optometrists would be reimbursed under the Department's recomer
dation.

The cost for that is about $7 million,

Senator Talmadge. Any objection to medifying it accordingly?

Mr., Kern, With respect to the broader recommendation for
coverage, the Department was unclear as to extending coverage
beyond -=-

Senator Talmadge. We would have order, pleass.

Mr. Xern, Staff would recommend there that the Department
study that further and have a definite recommendation for further

coveraga,

IIIIIIIIIIII ALDERSON REPORTING COMPARNY, INC.
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Senator Talmadge. Without objection, agreed to.

What else?

Mr. Constantine. There is another provision to provide, in
the start-up costs, for any state ratemaking program under
Section 2 that the Federal government would bear the same -
proportionate costs as they would of administrative costs.

Senator Talmage. Is there any objection?

Without objection, agreed to.

M;; Constantine. There is another amendment adding a
provision, taking the provision of the Long-Ribicoff~Talmadge-
Dole b;ll, exempting certain philanthropic support, which is
Administration policy, and making it statutory. ‘

Senator Talmadge. Any odjection?

Withou; objection, it is agreed to.

Does that cover them ail? .

Mr. Constantine. The second part would be a Committee
Report language encouraging states who do have rate making give
support to philantnropic giving and not discouraging it.

Then Senator Dole's last amendment was a study of spell of
illness criteria under Medicare reimbursement. We have a great
deal of difficulty. A lot of people have been working with
Senator Dole to try to make the speil of illness requirement
equitable. This would direct a specific study.

Senator Talmadge. Do you recommend this study, Bill?

My, Fullerton, Yas.

—‘_
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Senator Talmadge. Any owjection?
Without objection, agreed to,
Does that conclude all the Dole amendnents?

Mr, Constantine., Yes,

Senator Talmadge. Without objection, they are accepted en
bloc,

Are there any further amendéments?

Senator Dole?

Senator Dole, Mot for nmyseli, but you are familiar with the
amendment of Senator Schweiker. He aas introduced language
to exempt PSROs Zrom the FOIA, if we would be willing to accept
tnis as an amenément to S, 1470,

There is some controversy. Tae Hader organization is on the
other side. Those who argue that they ought to be exempt feel
that the program may be emasculated by professional fears of
surveillance and all of this.

That is on one side. Then there is the other side. I do not
know.

Senator Talmadge.‘ What about it, Jay?

.

My, Constantine. iJe believe that the Schweaiker amendment is

-

meritoricus, It praserves the confidentiality of the review
process. There is no candor when everytaing comes out in the
's Open »

+

Senator Talmadge., Do you have any objection?

Mr, Fullerton. Wo, sir. The Administration supports it,

ALDERSON REPORTING COMPANY, INC,
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Senator Curtis., MNr. Chairman, we have to vote on reporting
cut before we know the outcome of the Nelson amendment. I do not
favor the Nelson amendment, and I want to be recorded the other
vay if that carries, and I think there are others too., I did not
want to delay getting the matter to the Floor.

The Chairman.. I would nope, if the Senator wants to insist on
offering an amendment, he can offer it on the Floor,

Mr. Stern. A%t the moment, the vote on the Uelson amendment
is seven to seven. For the moment, if it fails --

The Chairman. I want to vote no at this point. I would like
to reserxrve ny right to vote Gifferently on the Floor, but I
thought at one point that we Aad an understanding tnat tne Nelson
amendment was not going to be raised in the Committee,

I am not saying that there was any agreement, I just thougnt
that Qe héd an understanding, at some point.

Senator Curtis. I have to change my vote to no on reporting

The Chairman. Tnen the vote would be ten to one for report-
ing.

I wouid like to ask that the statff call tnese absent Senato

(3]
n

and ask them to answer their names for the record here.

Senator Dole, May I be recorded as voting no on the Nelson
amendment?

Mr. Stern. The vote is now seven to eigat,

The Chairman. I want it understood that I will reconsider
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my position when the matter is on the Floor., I just thougnt
that it should not be raised in the Cormittee, because it would
make it more difficult to get the bill out of here.

Senator Hathaway. I want to nake a reguest of the House
Committee on Revenue Siharing.

The Chairman. I think we will just leave this open.

Senator Talmadge. Is the staff seeking to get some more
absent Senators?

Mr, Stern. Yes, sir. .

Senator Hatnaway. kr. Chairman, I want to make a request,
Despite the fact that the House Subccmmittee has voted down the
countercyclical revenue sharing ill for this year, my Subcommitte
nas neld hearings. I think we are ready to discuss this at the fu
Committee level. I would hope that the Cnairman would proceed,

Gespite the House vote.

iy

I personally am in favor of simply continuing the present

countercyclical revenue sharing formula and I think that we could
pass that in the Senate. If it went over in the House in that
form, then we WOﬁld nave a good chance of passing it that way. .
Thne Chairman. The House has never been very sympathetic,
Senator Hathaway. They could not find any compromises
with the Administration's recommendations, and that was the
reason for the adverse vote,
The Chairman. The House Committee was never verv enthusiastic

about revenue sharing, and this Committee has been much more
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favorable,for revenue snaring.

I would be pleased to call the Committee togetner when the
appropriate time comes, Senator, and offer the Committee a chance
to vote on it and report a oill.

Senator Moynihan. I would like to encourage this. This is an

essential element of the President's urhan policy. If we want

o)

+o stick with the formula which originally was Senator Hatnaway's,

¥

fine, but I hope that we will move that. I am very encouraged
by what you have said, sir.

The Chairman. I want to make it clear that I personally
favor the countercyclical revenue-sharing program. I think it
would be premature to terminate it at this point. It is going
what it was supposed to do. It is helping us to bring about an
orderly recovery and should not be discontinued until tiae
recovery is complete, so I will support it, and I will hope that
all those people at all levels of government who have at least
supported revenue sharing will continue to do so.

Senator Moynihan. I have one other matter.

Mr. Cnairman, I would just like to report for the record that
the provisions in the tuition tax credit bill which were
discussed‘this ﬁorning z1l show a shift from August 1, 1980 to
Octover 1, 1980, the effective date of the increase in the maximum
credit which is for college students, from $250 to $500.

This is something we wish to have on the record.

Senator Talmadge. Are there any Senators on the way?
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lr. Stern. Mr. Chairman, I have just been told that
Senator Hansen votes against the Nelson oroposal, which results
in nine votes against it, so tnat would be the determing
vote. At least as reported, the bill would not include the
Nelson amendment,

Tae Chairman,. Have you sent word te ask the other Senators?

Mr, Stern. We aave,

The Chairman. I would like to ask that they come. I would
like for at least two more, or three, Senators to appear in the
room and answer their names to vote, I will keep the roll open
until they do,

(Arbrief recess was taken,)

The Chairman. Thank you, gentlemen.

(Thereupdn, at 12:15 p.m., the Committee recessed, to

reconvene at the call of the Chair.,)
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