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EXECUTIVE SESSION

TUESDAY, JUNE 20, 1978

United States Senate,

Committee on Finance,

Washington, D.C.

The Committee met, pursuant to notice, at 10:10 a.m.

in room 2221, Dirksen Senate Office Building, Hon.-Russell

B. Long, Chairman of the Committee, presiding.

Present: Senators Long, Talmadge, Byrd, Bentsen, Hath-

away, Moynihan, Curtis, Hansen, Dole, Packwood, Roth and

Danforth.

The Chairman. The Committee will come to order.

Let me just cover a thing or two that maybe we can disposE

of in short order, and I would suggest also that Senator

Moynihan -- we do not have any indication of what Senators

will be here. Senator Ribicoff cannot be here. You might

want to slide over toward the head of the table.

Let me ask you, the first order of business on this

4proposed agenda is a matter dealing with the nomination of

IDonald C. Lubick. I's there any remaining opposition to that

;1nomination? Does anybody want to hold that nomination up any

11longer?

I do not think there is any, to my knowledge.

A0RSON R EPOR.NG CMPANY, INC.
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If this is no objection, without objection we will report

that nomination of Donald C. Lubick to be Treasury Assistant

Secretary for Tax Policy.

Next, waiver of Budget Act point of order. Explain that.

Mr. Stern. Yes, sir.

The Committee acted on the International Trade Commission

authorization bill about two and a half weeks before the May

15th deadline for reporting out authorizing legislation.

However, the Committee agreed that it would.do it in the form

of amending the House bill when it came over. In fact, the

House bill did not come over until after May 15th, so the

bill reported by the Committee would be subject to a point of I

order because it is an authorizing bill reported out after

May 15th.

What is needed is a fairly routine waiver of the point

of order, which is reported in the form of a resolution. The

Budget Committee then approves that, and then the bill can be

taken up on the Floor.

I do not know of any Budget Committee opposition to this.

This is simply a procedural step.

Senator Curtis. It does not involve any amount?

Mr. Stern. No. The resolution permits the Senate to

take up the bill that already has been recorded. It is rather

[like a rule in the House, in that sense.

The Chairman. I do not know of any reason why we should

ALCERSON RPZORY'NG COMPANY, "NC.



1-3

04 7

.r

C7

C.

C,

~J 9

-; 17

S 19

1n20

ALC-ERON REOR7-NO CoMyPANY. 1,1C.

N

C,

0

0

0

not take up that matter.

Without objection, we will act for a waiver of the point

of order.

The thought was we could have reported this measure out,

the authorization for the International Trade Commission. We

thought the House would send us a bill and we waitud for the

House bill to get here and we thought it would be here soon.

But now it is subject to a point of order on the budget proce-

dure. -

They should waive it. Without objection, we will ask for

that waiver, then.

Now, tell us about this: Budget Act allocation by the

Finance Committee?

Mr. Stern. Under the Budget Act, after the resolution

is agreed to by the Congress, each Committee is given an over-

all allocation and the Committee must then file a report show-

ing how they dcistribute that allocation of spending amounts

by categories, such as income security, health and so forth.

The amount allocated by the Budget Committee is shown in

your Attachment B here on the table on the back. Basically,

we do not foresee any problem with their proposed allocation

or the assumptions u'pon which they derive their figure. We

think that that allows for the kind of new legislation that

we understand that the Committee contemplates in the spending

area.
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The Chairman. You think that is something we can live

with?

Mr. Stern. Yes, sir.

So we would simply propose using the numbers.

The Chairman. If there is no objection, then, we will

approve that then.

Now, number 4. Older Americans Act provision affecting

social security, document C.

Mr. Stern. When the Human Resources Committee reported

out the Older Americans Act, their bill included a provision

which was quite sweeping.

The Chairman. What?

Mr. Stern. The bill that the Human Resources Committee

reported out -- let me start again.

When the Human Resources Committee reported out a bill

extending the Older Americans Act and amending it, they inclu-

ded a rather sweeping provision that said no part of the cost

of any project under any Title of this Act may be treated as

income or benefits under any Title of this Act for the purpose

ofany other program or provision of state or Federal law.

This would mean that anything received under the Older

Americans Act would now be treated as income for purposes of

taxation, Social Security retirement test, Supplemental

ISecurity Income, or anything else.

This was something that we wanted to raise with you,
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because we were quite concerned about its sweeping effect

Since the materials were sent out, the Human Resources

Committee has suggested that they would propose an amendment

which instead would say that the wages and salaries would be

treated as income just as it is now, but that the other benefi s

that people might get, such as a free meal or transportation,

those kinds of things would not be considered income for

purposes of other Federal programs. And the staff feels that

would be an acceptable compromise.

It was mainly the cash income that we were concerned

about.

Senator Curtis. May I ask you a question there?

Was it our concern how these things are treated or whethe4

or not this Committee has the right to determine tax matters

as well as what shall be counted as income for various welfare|

programs?

Mr. Sterm. I think it is partly jurisdictional, but

mostly substantive. I do not think that you would have a

situation that anyone with a particular program that they thought

'was worthwhile would then want to say, well, the income from

this program would not be treated as income for purposes of

any Federal law.

That kind of thing could proliferate easily.

Senator Curtis. They are still doing it?

Mr. Stern. Even under the compromise, they would be doing

ALCERSON REPOR-7NO CO&P.ANY, INC.
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I it with respect to benefits in kind, such as transportation

2 or meals provided, things like that. They would not be

3 treating cash income differently under the Older Americans

4r IAct than under any other lawe
Senator Curtis. Is it your contention that we would

6 have a different rule for different categories of people as

7 to whether or not fringe benefits were taxable income? Could

the Congress maintain that free meals were not income to older

Americans but they were income to workers who got a subsidizedI

meal at noon?

Mr. Stern. I think the question is pretty much academic

in this case because, in order to be eligible to be in these

programs, you have to have a pretty low income and I guess

that most older people participating in this program are not

C taxed at all. But, in theory, it would set up a difference.

0 Senator Curtis. I am not going -to prolong it, but I do

think we have a jurisdictional thing here that is rather

important. A good portion of the bills that are submitted

C to this Committee we are told that we must hurry to enact
C4~
e, 20~

- because the Human Resources Committee has already enacted, and

has the bill on the Floor.

)4 If they make thb same progress that they made in the last

11three or four years, they have considerable jurisdiction. But

2 I will not press the matter any farther.

Senator Dole. You are suggesting that we adopt the

ALOE.ON ~COMPANY. INC.
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compromise, strike out the language and not include "in

kind"?

Mr. Stern. Yes.

Senator Curtis. Is the Act before us?

Mr. Stern. No, sir. It is on the Senate calendar. It

was reported out by the Human Resources Committee. What I

am suggesting is that the Human Resources Committee is going

to propose this amendment anyway, but that ought to take care

of the-matter.

Senator Dole. That is what Senator Eagleton has in mind?

Mr. Stern. Yes, sir.

I may have spoke too broadly before, but the jobs program

under the Older American Act, that is the one we are most con-

cerned about and that is the one where you have to be low

income. So that I do not think that the question of taxing

'Ifringe benefits would have much meaning here.

So basically, at this point, is to be decided what the

Human Resources Committee has proposed to do. We are not

recommending any action.

Mr. Stern. You are recommending it be deleted?

The Chairman. We are not recommending that, since they

'are going to take action anyway to restrict their provision,

so that it does not affect salaries and wages. Salaries and

wages will be treated just as they are under Finance Committee

;law now, that their proposal is acceptable.
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Senator Hansen. I agree with you, Mr. Chairman.

The Chairman. Why do you not at least suggest that they

consider that question: assuming a person is extremely wealth,

would they, nevertheless, have all of these benefits without

paying any tax at all?

Mr. Stern. Would you like us to draft a letter from you

to Senator Williams more or less expressing the concern that

this could lead to that kind of a situation and they might

want to consider some form of limitation so that that would

not happen?

The Chairman. Someone may come before this Committee

saying here is a person who made $500,000 a year and paid

no income tax, or some additional benefit that they are adding

on right now, where someone gets by without paying their fair

share. Then you are going to seek response to the same thing

iIthat they accused us of.

Senator Hathaway. What is the revenue loss on this,

Mike?

Mr. Stern. In connection with that provision, I do not

know. I think it would be very small.

Senator Hathaway. A lot of it is compensated for anyway

because the wealthy person would go to the Senior Center and

Ipay for his meals anyway.

Mr. Stern. My impression was that these programs were

!not means-tested.
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distract the Committee from consideration of this resolution,

regardless of the way that this Committee wishes to report.

We estimate that would be next Tuesday.

Senator Curtis. What happens Tuesday?

Mr. Cassidy. Automatic discharge. It goes to the Floor,

and the Floor has 15 working days to consider the resolution.

Senator Curtis. May I ask a couple of questions about

the agreement?

Mr. Cassidy. Yes.

Senator Curtis. I have a copy in my hand of Public Law

93-618. That is the one?

Mr. Cassidy. That is correct.

Senator Curtis. On page 87, it provides that no non-

market economy country shall participate in the program of

4grants and loans and the like if it is found that they are

j violating certain human rights. Is that right?

Mr. Cassidy. That is correct.

Senator Curtis. One of those is to deny citizens the

g right or opportunity to join persons permanently through

,,emigration, very close relatives in the United States, spouse,1

ichild, brother or sister. Two imposes more of a nominal

Itax on the visas or 'other documents required for immigration

:described in paragraph one or imposes more than a nominal tax,

1levy, fine, fee or other charge on any citizen as a consequence

tof the desires of such citizen to emigrate described in
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paragraph one.

The Act also provides that the President can waive that,

is that right?

Mr. Cassidy. That is correct.

Senator Curtis. If he does waive it, those provisions

would not apply?

Mr. Cassidy. Assuming that the President gives assuranceA

to the Congress that that waiver will promote the policy of

those sections.

Senator Curtis. Referring again to Puglic Law, page 88,

D of that Section, it says, "During any period that a waiver

is in effect with respect to any non-ma-rket country under

Section 402(C) the provisions of Sections A and B will not

apply with respect to such country."

Just in a word, tell us what that means?

Mr. Cassidy. That means if the President waives the

application of 402, which is the so-called Jackson-Vanik

amendment on freedom of emigration, then he will automatically,1

by reason of subsection D, waive the restrictions of Section

409, which is freedom to emigrate to join a very close relative,.

Senator Curtis. What sort of resolution is before us at

this time?

Mr. Cassidy. The resolution before you at this time

solely deals with approval of the U.S.-Hungarian Trade Agree-

ment. This emigration waiver issue will have to come before

COMIPANY. UNCL
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the Committee sometime this summer, probably in July. The

Subcommittee on International Trade, the President has already

sent a second message recommending the continuation of the

President's authority to waive these sections, 402 and 409,

and the Subcommittee on International Trade will hold hearings

on this Presidential recommendatnion on July 12th.

Senator Curtis, But the resolution before us today, what

does it say? Just approval?

Mr. Cassidy. Just approval of the trade agreement.

Senator Curtis. Is it subject to amendment?

- Mr. Cassidy. To amendment, no.

Senator Curtis. An amendment to strike out D from the

existing law would not be in order today?

Mr. Cassidy. I do not believe so, but let me check the

procedures, sir.

(Pause)

We are checking the procedures, but it is also a Concur-

rent Resolution which will not go to the President, therefore

it is not legally binding. It is just a Congressional action,

House and Senate action.

You would have to have an original that went to the

President for signattire.

Senator Curtis. I am inquiring now primarily about the

procedures, but there will be a subsequent matter coming before,

this Committee that this issue can be raised, if someone so

ALCER.-6N RPOR -,NO COMPANY. INC-
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chooses?

Mr. Cassidy. The issue specifically -- the issue of

freedom of emigration restrictions will be raised in July and

at that time the Committee has two options. It can, by

affirmative action, order reported a resolution disapproving

the continuation of the President's authority to waive these

restrictions which would mean, in effect, that the Trade

Agreement with Hungary which is now in existence, and if you

believe this Trade Agreement -- excuse me. The Trade Agree-

ment with Romania now in existence. And if you approve this

Trade Agreement with Hungary then the most favored nation

treatment under those trade agreements would stop as of the

day the Congress adopted the disapproval resolution of the

waiver.

You could -- and certainly the issue you are talking

about is appropriate to raise at that time.

Senator Curtis. What kind of resolution will be before

us then?

Mr. Cassidy. No resolution, unless you want to disapprove

the President's authority to waive. If the Congress wants to

allow the President to continue to waive this Jackson-Vanik

provision and your aknendment to Section 409, the Congress does

nothing. The waiver authority continues for one year.

Senator Curtis. They have no authority to approve, subject

to amendment?

.~L~~ON ?OR~ o cMPANY. :NC.
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Mr. Cassidy. No. Not under the procedures as written.

Senator Curtis. What is the effect, if we approve what

is before us today?

Mr. Cassidy. The effect if you approve the resolution

before you today will be to implement the United States-

Hungarian Trade Agreement. That means that imports of

Hungarian products into the United States will get most favore

nation treatment and exports from the United States to Hungary

will get their most favored nation treatment.

There are also business facilitation agreements, and so

on.

Senator Curtis. These two sections relate to guarantees

and loans and so on?

Mr. Cassidy. They do, yes. They relate to FMFN, tariff

treatments, CCC and Exim Bank financing, et cetera. All formsI

of financial arrangements.

They prohibit financial assistance and MFN treatment as

long as the country in question does not comply with emigra-

tion requirements unless the President waives those restric-

tions.

Senator Curtis. I want to make sure I understand it.

When will these further bills come to us?

Mr. Cassidy. The President has already sent us a letter

recommending that his authority to waive Jackson-Vanik be

extended for one year, and the Subcommittee on Trade --..
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Senator Curtis. His authority as represented by the

Section D as I read?

Mr. Cassidy. Correct.

Senator Curtis. We are confined to that issue?

Mr. Cassidy. The issue that the Subcommittee is holding

hearings on is that issue, presuming that the Committee can

take up any aspect of it that it wishes to take up.

Senator Curtis. Have you arrived at an answer, whether

an amendment is in order today?

Mr. Cassidy. An amendrent is out of order. Under the

rules, it is not in order.

Senator Curtis. Then I am out of order, Mr. Chairman.

I yield the floor.

The Chairman. Senator Dole?

Senator Dole. If it goes to the Senate Floor, then we

have 15 days to do what?

Mr. Cassidy. Working days, with no more than 20 hours

of debate to vote up or down on this resolution.

Senator Dole. We haveto take it up in 15 days?

Mr. Cassidy. It is a privileged matter, et cetera, so

it is almost impossible to avoid.

Senator Dole. If we wanted to get at the question raised

by Senator Curtis, then we could introduce a resolution of

disapproval?

Mr. Cassidy. Well, technically, the point that is being
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any action on this -- but it would be possible for the

Committee to do as they do on many other fields, if they had

a majority vote to disapprove this waiver, because they can

attach it on any bill over which we have jurisdiction.

Mr. Cassidy. Sure, just like any other legislation.

Senator Dole. I want to put into the record, I asked

a couple of questions at the hearing and Senator Ribicoff

addressed to Mr. Vance, Assistant Secretary ffor European

Affairs. One of them was in reference to whether or not those,

who leave Hungary can take any property wtth them, and they

are not divested, or required to divest themselves of propertyl

as a condition for being permitted to leave, but if they do

not sell their property, they must leave it in the hands of a

designated administrator, who may be a relative. If the

property is sold, the emigrants may receive the proceeds whichl

are placed in a block account in Hungary which means they

cannot take them with them, but they can spend them if they

ever go back to Hungary for a visit. Which, to me, seems some1

impediment on the right to emigrate and secondly, we were

concerned about the mix of those who were permitted to emigrat

and I think they gave us the cases from October '77 and

April '78, between that time, a breakdown of those who were

permitted, number and occupation.

I ask that that statement be made a part of the record.

Finally, I guess the point I want to make, I want to
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address the other problem, the waiver by the President with

reference to Hungary or Romania. We do that through a disap-

proval resolution?

Mr. Cassidy. Correct.

Senator Dole. Thank you.

The Chairman. Mr. Moynihan?

Senator Moynihan. May I simply express the view that

the President's waiver with respect to the Hungarian trade

arrangements has, in the view of many of us, been very much in

!the spirit of the Jackson-Vanik amendment, the object of which,

iis to encourage freedom of emigration and to offer, in a sense,

inducements to it and we believe that this is substantially thel

case in Hungary as it has been in Romania and would look upon

Ithis as evidence of the successful working of this policy -a

,not to suggest that Hungary has done this, has adopted his

ipolicies because of ours, but certainly our objects have been

|harmonious with theirs.

The Chairman. What is the will of the Committee now?

lMay I ask if this is correct?

If we report out a resolution of approval and that is voter

'idown by the Senate, would that not work out the same way if we

:reported out a resolution of disapproval and the resolution of

disapproval were agreed to?

I Mr. Cassidy. Under these peculiar Trade Act procedures,

Ithe only vehicle that you have available is a resolution of
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approval. If you report the resolution of approval unfavorablt

or report it favorably and the Senate votes it down, either way

assuming --

The Chairman. Even if we reported it favorably and it

is voted down by the Senate?

Mr. Cassidy. There is no Hungarian Trade Agreement.

The Chairman. Is there any opposition to this agreement?

If there is not, I propose --

Mr. Cassidy. We have not heard from anyone who has oppose

the agreement, as such. We have heard from a number of people

who have various commercial problems with Hungary, but so far,

none of them have indicated they want to oppose the agreement.

The Chairman. Then I would propose then that we just

report the amendment out favorably. Otherwise, it goes out

automatically.

Mr. Cassidy. Yes.

The Chairman. Without objection, we will report it.

Senator Dole. We can still raise the questions most of

us have in July?

Mr. Cassidy. Correct. That is when the waiver issue will

be before the Committee.

The Chairman. tet us take the next issue.

I would suggest we skip over that for a moment. Senator

Curtis is not here, and he wishes to be heard on that.

Why do we not take this matter of -- let me see, Senator



1-20

Haskell had a private relief bill.

Senator Byrd. Mr. Chairman, the Subcommittee on Taxation

held a hearing on Senator Haskell's bill some time ago. I do

not remember the exact detail, but I think it is an appropriat'

bill for the Committee to approve. I have heard of no opposi-I

tion to it. Mike can probably give a little more detail.

The Chairman. Why do you not tell us a little bit more

about it?

Mr. Humphreys. What happened was that this Jefferson

.County Mental Health Center, a nonprofit organization, was toll

by the Internal Revenue Service that it had been improperly

paying Social Security taxes because it had not waived its

immunity from Social Security taxes, and consequently, they wert

ahead and refunded the taxes to their employees in some years

past and after that happened, the Internal Revenue Service

found that it indeed did have a waiver of the immunity and told,

the organization that it would now have to repay those taxes

that it had already refunded to its employees.

What the organization is asking is not that it be relieved

of.its own liability but simply of the liability to pay these

to the Internal Revenue Service, these Social Security taxes

that they had already given back to their employees. The

amount is $74,000. And the employees would lose any Social

ISecurity coverage that they might have for that period, but

!they could regain it if they wanted to pay back the taxes that

- - - MPANY. INC.
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had been refunded to them.

At the hearing, the Administration indicated no objection

to this.

The Chairman. The Administration favors this?

Mr. Humphreys. They made no objection to it.

The Chairman. No objection, and the Department has no

objection to it, and the Subcommittee has no objection to it?

Senator Byrd. I move its adoption.

The Chairman. All in favor, say aye.

(A chorus of ayes.)

The Chairman. Opposed, no?

(No response)

The Chairman. The ayes have it.

Mr. Stern. Mr. Chairman, in terms of form, since it is a

revenue measure, I would just amehd that that be a Committee

amendment that you could offer to an appropriate revenue bil

when you get any of the revenue bills up on the Floor?

The Chairman. All right. We will approve it and it can

be offered when we have something up that can be passed.

Now that Senator Curtis is here, I would like to just

briefly discuss Item No. 6, Medicare and Medicaid Administra-

tive and Reimbursemdnt Reform Act, just to have a chance to

discuss the problem somewhat,

Senator Curtis sent me a letter that he would like for us:

to postpone consideration of this measure and I do think that

AL.OERSN REPORTNG COMPANY. (NC.
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we ought to talk about the overall problem.

Senator Talmalte is Chairment of that Subcommittee. My

concern is that the Labor Committee has reported a bill in

this area, is that not correct?

Senator Talmadge. A year ago.

The Chairman. They reported it a year ago and I would

assume that they are going to want to act on their bill?

Senator Talmadge. And the Commerce Committee, on the

House side, has been working on it and will meet to try to mar4

it up tomorrow, and this ball has been kicking around now for

about three years. The President endorsed it a number of

times during his campaign while he was running for President.

We have had two hearings on the bill. We think that it

has considerable support throughout the country. We have 19

co-sponsors. Staff has worked extremely hard on it for about

three years.

Our Subcommittee has been working on it. Some of the

measures that may be proposed by the staff may be controversial

I would suggest that we take up the bill'that we originally

introduced, go into that with the staff suggestions for

improvements. Those that we think are wise, we can tentativelY

agree to them. Those that we think are unwise, we can reject

them, and then, after we complete action on marking up the bill

put it in legislative language, let the Committee take another

look at it at that time.

mo m~'~CMAYi'C
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I think that it is imperative that this Committee take

action to report a bill. Otherwise, we will be accused of

foot-dragging. This has been one of the President's primary

objectives in urging action on it now for more than a year.

The Human Resources Committee has acted. We think that

our bill is a vast improvement over the bill reported by the

Human Resources Committee.

We have no idea of what the House will do tomorrow. I

understand a vote in the Commerce Committee is very close as

to whether to put this 9 percent cap on. We think that our

plan is more practical, more realistic, more equitable than

a flat 9 percent cap.

What we propose to do is try to evaluate hospitals

according to types of hospitals, penalize the inefficient

hospitals, reward the efficient hospitals through prospective

payments.

We think that it has substantial support in the Committeel

and in the Senate, hopefully in the Congress.

The Chairman. Senator Curtis, would it be all right if

we discussed the bill?

Senator Curtis. I have no objection to discussing it.

I am faced with thisproblem.

Seventeen pages of material was sent around discussing

this, and analysis of it shows that there are 40 changes in the

Talmadge bill and some more since it was typed up. The Minority

ALCEIRON REPQR-,NC CZM PANY. INC.
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have been excluded. There have been staff meetings where

an invitation was extended to the Minority members of the

staffs on Human Relations, the Minority members of staff on

Ways and Means, and the Minority staff of this Committee found

out about it afterwards.

My suggestion was that in light of all of these changes,

we have, in all probability a material change from the Talmadge

bill on which hearings were held and I merely ask that they

be rediced in writing so that we have a bill before us.

But I have no objection to considering that. I do expect

to ask Mr. Constantine about each one of these changes that

appear here and have them explained, because this Committee

has run into trouble many times before. We have had explana-

tions here. We have had Medicaid explained to us as costing

'less than a half million dollars and now I do not know that

I anybody.can count how much.

There are some changes in here that appear material.

I have no objection to spending what time we have talking

,about them, but I seriously object to the procedure as far as

the staff level is concerned. It is not a matter of pride or

power of the minority. It is just a bad way to legislate.

The Chairman. tet me ask this question, since this matter

11has come up. I did not hear about it before.

Is it true that this bill was put together without the

1Minority staff having an opportunity to consult and participate,
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in the work that was done? Is that correct, Mr. Constantine?

Mr. Constantine. Yes and no, Senator. Yes in the

sense that a meeting was held to discuss possible changes, that

was a staff workpaper about two months ago -- possible

l suggested changes in the hospital portions of the Talmadge

bill and it was discussed with the staff of both Senators

and Committees which had either approved various hospital

cost containment materials or were sponsors of the material.

That is number one.

As far as this bill is concerned, Senator Curtis, the

17-page summary, the 17 -page document, in large part consists

of 16 of the 24 sections without changes, not been changed,

, and the. bill is introduced. There are six with relatively in-

;substantial changes, or minor changes, to which we would regard

'as having a substantial change from the bill as introduced.,1
In that regard, last Monday, for example, we had a meeting

l with the Congressional Research Service to discuss the

proposal and your staff member was invited to that meeting.

On Tuesday there was another meeting with Mr. Hoyer who

lworks with us and on Thursday, we had a briefing session that

,llasted almost three hours to which all staffs of all Senators

' 1 were invited and that was an extensive and detailed discussion

i!of each of the provisions with quite a few questions and

|answers.
ii

I think that is about as far as that goes. The bill was
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drafted, really, quite awhile ago. Its predecessor was in the

last Congress, S. 3205, and the Committee held five days of

hearings on that in 1976. In S. 1470, you had four days of

hearings in June of last year.

So the bill was essentially, the hospital reimbursement

segments, the practitioner reimbursement and the administra-

tive sections have been changed, but the structure has

remained the same. There has not been an overwhelming change.

The point is that the bill was Senator Talmadge's bill.

At this point, it is now a Committee bill. At the time it

was introduced it was prepared, and we, over the years, just

as we work on any bill -- for example, Mr. Chairman, when we

worked on the Long-Ribicoff-Talmadge proposal --

The Chairman. Long-Ribicoff-Talmadge-Dole proposal.

Mr. Constantine. We had prepared amendments for individua

Senators at their request. It is te normal procedure.

What we were going to suggest is that the Committee in the

past has generally proceeded along the lines of a description

of a provision with suggested changes, and then if those

ichanges are approved or not, then proceeding to draft, we

1come back to the Committee and would draft language and then

you are free to raise it again, discuss it, disapprove it

ionce more, Ordinarily we have not drafted suggested changes

iuntil the Committee has acted on those changes, made a

Idecision.
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Senator Bentsen. Mr. Chairman, let me understand.

Were any substantive changes made by staff that had not been

discussed in Subcommittee?

Mr. Constantine. The changes were not made, Senator

Bentsen, in the bill. They have been made in terms of this

document in terms of suggested changes in the bill, suggested

improvements along the lines which Senator Talmadge indicated

in statements and speeches that he desired to make.

I-am just focussing on the hospital portion. Basically

the Talmadge bill, as introduced, was-a system of classifying

and comparing like hospitals and establishing a means of cost

centers, which were reasonable and which were not.

The changes are suggested changes only, Senator. In

other words, the text of the bill has not been changed. That

is for the Committee, the suggested changes along the lines

that Senator Talmadge suggested. And when the Administration

testified at the hearing, they strongly objected. They said

that the Talmadge bill did not go far enough, it only covered

initially adjusted routine costs, the hospital's room and

board, routine nursing costs. The suggested approach

Senator Talmadge indicated, let's see if we can develop an

approach to potentially cover ancillary services. That is

included as a suggested change.

Senator Bentsen. What about Section 30 now in providing

!statutory base? Was that discussed in the Subcommittee before

ALDZERON REO0R-'NG COMPANY, INC.
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the members?

Mr. Constantine. Not these. These are all suggestions.

The HCFA was established under the Talmadge bill. The

Department then proceeded to implement that administratively.

Theae was the GAO report, critical --

Senator Bentsen. I understand that it is with some

specificity now that you have set out certain positions to

accomplish this. Were those things discussed before the

Subcommittee?

Mr. Constantine. Within

Senatbr Bentsen. Before the members?

Mr. Constantine. The suggestions here, no, sir, they

were not discussed. The issues were discussed.

I Senator Curtis. May I ask something? You answered the

Chairman yes and no. You elaborated on the no part. I want

to find out something about the yes part.

You mentioned that within the last week or so the Minority,

staff of the Finance Committee had been called in, but that

was after these changes had been formulated.

Mr. Constantine. Senator, this document here was prepared

jWednesday evening of last week.

Sentor Curtis. kSo this was after they were prepared?

Mr. Constantine. No, we met Monday of last week to discush

.these things and we outlined them to describe the suggested

Ichanges and again, Mr. Hoyer met on Tuesday before this was
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1prepared.

Senator Curtis. Your meeting where you thrashed out and

3 arrived at these changes was held at a considerable time befort

that.

Mr. Constantine. Some of these suggested changes obviousLy

we had discussed months ago. Others were discussed, were

77' agreed upon in terms of staff recommendations, now, Senator,

. were discussed and arrived at as late as last week.

9 -r. Swoap. If I may resond in terms of minority staff to

place in where I believe is the context of events that occurred,

was, as you recall, the bill was introduced last spring, the

original Talmaidge bill, S. 1470, and at' that time there were

hearings held, there were one and a half days of hearings

held in the fall that covered a statement of principle in addii

tion to the original Talmadge bill and the Administration bill

But from that time forward, from'last fall until this

C I last Monday, the Minority staff was not included in any of thel
discussions, any of the briefings, any of the considerations

and the preparations of what have turned out to be rather

1 0
substantive and major changes in-the proposal.

We had two briefings, one on Monday and one on Tuesday on

as Mr. Constantine has indicated, a proposal that even then

iiwas changing, so that it was not solidified until Thursday and

2 it was not until Thursday that we were able to get this 17-page

document which I understand has now changed in some respects.
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So that it has been very difficult for Minority staff to

even determine what is being proposed, let alone to analyze

it, or to present recommendations to you. So that the documen

that was just given to the Minority is my best effort to give

you an analysis of what is in the proposal, given, five days of

lead time.

The Chairman. Let me make this suggestion.

The last thing on earth I want to do is take advantage of

Minority on this Committee. The Minority is most considered

and they deserve the same kind of thought and consideration

that are given to us -- fair, cooperative and helpful, and

every last one of them are good members of the Committee.

The fact is, although it would have been good to have more

communication with the Minority staff, I would think that the

Minority staff knows a lot more about what is in this document

than I do, because I have not read it. Nobody has explained

what these proposed amendments are to me, and I would think

that we might just discuss the principal points at issue and

see whether we can reach a conclusion on some of them, and

then after we conclude that, then I would suggest, between now

and the next meeting, that the Minority staff work with the

other staff members and see if they can make some constructive

suggestions of ways that they think that the bill should best

be tailored, and then we can meet at a subsequent meeting

and hopefully conclude our deliberations on this matter.

illlln meNd COl.PANY, I'4C.
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Senator Curtis. Mr. Chairman, I have no desire to be

an obstructionist. I have no objection to proceeding this

morning. When my turn comes, I expect to ask Mr. Constantine

about these changes, whether it is a minor change, major

change is a matter of opinion.

I would like to go down the list of them and have him

explain them.

Mr. Constantine. Senator, if you do not mind, we would

prefer-to defer Sections 2, 3 and 4, the Hospital Reimbursement

Sections, until the meeting on Thursday, because that is one

that will take the most time. Those are the sections that

take the most time. And proceed to the Section 10 and continu

Ithere, if that is all right.

Senator Curtis. In other words, you are skipping every-

thing about hospital containment costs?

Mr. Constantine. Not totally, Senator, but the basic

stuff in Sections 2, 3 and 4; the essential hospital reimburseI

ment reform in Medicare and Medicaid is contained in Sections

2, 3 and 4. The bill includes practitioner reimbursement

reforms, longterm care, administrative and miscellaneous,

and it would be easier to carry over until Thursday morning

on Sections 2, 3 and4 if that is all right.

Senator Curtis. Sections 2, 3 and 4 of the Talmadge

bill?

Mr. Constantine. Yes, sir.

N
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These sections -- for example, in the practitioner reim-

bursement reform, Sections 10 through 15 are either identical

or virtually identical with the bill as introduced. Sections

10 through 15.

The Chairman. It seems to me if we just skip over

Sections 2, 3 and 4 and discuss the other items that are here,

then if we can come to agreement on what we are trying to do

on these others, we still have plenty of work to do in trying

to reach agreement on language and along with our usual

procedure, that does not prejudice anyone.

Senator Curtis. Could we have a copy of the bill?

Mr. Constantine. Starting with Section 10.

Senator Curt-is. Section 10.

. Does that have to do with agreements of physicians to

accept assignments?

Mr. Constantine. Yes, sir.

Senator Curtis. Is that changed from the Talmadge bill?

Mr. Constantine. No, sir.

Senator Curtis. It does provide for incentives?

Mr. Constantine. Yes, sir.-

Senator Curtis. What are the expected costs of those

incentives?

Mr. Constantine. It depends on the assumptions. I might

as well explain that the problem of Part B of Medicare is the

Ideclining rate of physician acceptance of assignments where
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the physician agrees to accept the Medicare reasonable as

a charge, billing the patient only for deductible or co-

insurance. There are reasons for it, including the lag

and increases in Medicare reimbursement, philosophic objection

to taking apayment from the government directly.

The proposal is designed -- there is no more money, reall)

in Part B of Medicare. The premium keeps coming up. The

Federal government, the general revenue financing is $6.5

billion to several billion a year for Part B, the physicians'

part. The premium the beneficiary pays goes up to $8.20 on

July 1 that the older person pays.

What the Talmadge bill sought to do was devise a means to

encourage physicians to accept assignments voluntarily without

increasing the cost of the program. The idea was that when a

physician takes an assignment that is a direct payment from the

government rather than going through 4 beneficiary, the

government saves money.

Prudential has done studies that it takes 27 minutes to

process an unassigned claim because of the paperwork -- the

older person, you have to go back 'and forth with mail as

opposed to doing it thorugh the physician's offices where

the clerks are propekly trained and that kind of thing, Four

and a half minutes in those kinds of cases.

Senator Curtis. What are the incentives?

Mr. Constantine. The incentives are these, sir. If the
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I physiciar agrees to become a participating physician volun-

27 tarily and accept the Medicare reasonable charge as a full

3-payment for his visit, he will receive essentially for every

claim on every Medicare beneficiary a $1 additional allowance,

S ia claims savings allowance, an administrative cost savings

6 allowance, plus in our conversations with private practitioner

7 1in Colorado, Mississippi, around the country and in Georgia,

8 they maintain they probabliy save at least another $1 in

C 9 overhead costs.

10 There are some additional benefits apart from the straigh4

1 i dollar -- simplified claims procedures. He could submit his

12 claims on a multiple basis rather than individually.

13 The physician today has to get a patient's signature on

14 every claim. This would permit him to have a signature on

15 file andyou just simply validate that to cut down on the

o1paperwork in the doctor's office.

n 17 Senator Curtis. He would get $1 for accepting the

8 assignment rather than saying to the patient, you file your

claim?

20 Mr. Constantine. Plus a lower overhead as well.

Senator Curtis. How much would that save the government.

m Mr. Constantina. Excuse me?

Senator Packwood. Let me ask a question. If a doctor

2 charges $15, what does he do with it in this proposal?

Mr. Constantine. For the sake of argument, the patient

ALOERSO1, RESORT.NG CONMPANY. INC.
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I who gets $10 for a routine office visit, for example, in

2 Colorado, this is not uncommon. These are people who discussed

this. That dollar in administrative allowance plus saving

- I another dollar in overhead means, in effect, that his net
a SI from his practice from that visit increases by 20 percent.

6 aThe government, the estimated cost savings is about $1.50

7 to $2.00 per assigned claim as opposed to an unassigned claim

a in Medicare today. There obviously would be savings.

: ; i | In answer to Senator Curtis' direct question, if there

- 10 were no change at all in the people taking assignments, that

St; ,< 1| is, if the same number of people who take assignments today

.:0> A- 12 1, on claims did not change, we are simply paying another dollar

: for each of those claims. We estimate the cost of that

< 1 initially at about $50 million more.

'-I. I5~ lTIf, however, additional physicians accept assignment

1° who are not taking it today, obviously there would be offsets

O '1 7against that cost.

I | Apart from that one on one effect, if the effect of this

- 7 19 is to hold at least constant and curb the deterioration in the
C

¢If l numbers of physicians who now take assignments and who are

growingly refusing to accept them, then it will serve its

s purpose also in thatn regard.

,3 alFrankly, in our opinion, it is the best you can do withouti

11decreasing the direct payments of the cost of the program.

a d Senator Packwood. Will the payments be a percentage of

Ii1
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the usual and customary fee in each area so it will vary from

area to area?

Mr. Constantine. No, sir. It is a flat dollar adminis-

trative cost savings allowance.

Senator Packwood. I understand that, the percentage of

the fee that is going to be paid. You said Medicare paid

$14. You paid 80 percent, plus a dollar.

Is the 80 percent a constant, or will it vary?

Mr. Constantine. The 80 percent is a constant.

Senator Packwood. Of the percent Medicare will pay?

Mr. Constantine. Reasonable charge.

Senator Packwood. What is the reasonable charge based

on?

Mr. Constantine. In some cases, quite a lot of data; in

some cases, not very much. Theoretically, it was based on

the customary physician's charges inan area that were in

effect when Medicare began and those were distilled into a

prevailing -- today, for example, they pick the 75th percen-

tile. That is, for a given procedure, say an appendectomy,

75:percent of the charges for appendectomies come in at $400

or less. That is the 75th percentile some years back. That

was frozen in time, and the payment is limited to a percentage

factor, annually permitted to rise on a percentage factor,

based on general practice and wage level increases.

Medicare uses that. There is a lag in that. Those vary



1-38

99

1 7

11

2d

S 25

C)

0

'0

0

C0,

all over the lot, all over the country.

Senator Packwood. Do you have a provision in this bill

where, in future years, we will try to hold costs down by

paying a lower and lower percentage to the physician?

Mr. Constantine. No, sir.

Senator Packwood. No administrative discretion to do

that?

Mr. Constantine. To pay a lesser percentage than 75

percent?

Senator Packwood. Yes.

Mr. Constantine. I believe that was first in law in 1972.

It was prior to 1972 and H.R. 1, the 75th percentile was

incorporated into law.

Senator Packwood. No discretion to change the 80 percent

figure that you cite?

Mr. Constantine. No, sir. That is statutory.

Senator Curtis. Will this procedure simplify things for

both the patient and the government?

Mr. Constantine. It certainly would simplify it for the

government and certainly for the patients, particularly. If

the physician accepts assignment, it means that there is less

paperwork and hopefully less cost to the patient, and with

the physicians' practice expenses reduced.

Senator Curtis. In other words, it would be an inducement

to go to the physician, that I wall accept an assignment, rather
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than to select a physician on the basis of choice or

recommendation for expertise?

Mr. Constantine. Senator, that situation is what pre-

vails today. We do not believe that this changes -- this

iprovisions change today. Today, you have the same it

|should be between the physicians to do, to accept assignments

and those who do not. This does not flag anyone.

Senator Dole. You would not have to accept Medicare

patients?

Mr. Constantine. Yes, you do not have to accept assign-

i ments. It does not have to accept Medicare patients. This

is the third alternative.

Senator Dole. As I understand it, the Administration

jopposes this proposal, and we have an estimate of the cost at

.$1l' million, rather than $50 million.

Mr. Constantine. I know that. Two things. The Adminis-

Itration is opposed to this proposal because they say that they I

Iare going to have their own proposals next year for fee schedules

and so on, and other approaches. The $115 million estimate wasi

in error. That covers claims to all claims submitted by

physicians. Only half of the claims submitted are taking

1assignments today on those claims and of those, a number of

ithose would not be eligible for this $1 payment.

| For example, under the bill, the physician could not get

Imore than $1 for a claim a week. If he submitted two claims
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in a week, there still would only be a $1 cost savings

allowance and the claims Medicare receives --

Senator Packwood. Claims, or claims per patient?

Mr. Constantine. Claims per patient per week, one cost

saving. There are certain exclusions for certain hospital

claims which. are counted in the total of the Part B plans and

so on.

That is why we distilled that to the $5Q million claims

that would be subject to the cost savings allowance.

Senator Bentsen. Does the Administration have any sub-

stantive objection to this provision or are they saying we

do not have a particular proposal yet, and we want to wait forl

ours?

Senator Dole. I think it is.going to cause problems. IfI

you change the formula, you are going to cause problems.

Mr. Constantine. We are not changing the formula, Senator.

It does not touch this formula at all. It gives the physician

an option -- Mr. Fulberton, administrator of the Health Care

Finance Administration, he may want to respond as to any

substantive things.

Mr. Filberton. The Administration's position, essentially,

is we want to see some major changes in the way physicians

are reimbursed under Medicare. We are now engaged in a very

active consideration of proposals to do that.

I think the proposals, when they come out, will differ

0
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in substantial ways from those you are discussing this morning,

but I think we are after the same objectives, considering that

as a part of our fiscal 1980 legislative program.

Senator Curtis. How would you like to reimburse posi-

tions?

Mr. Filberton. I have to say, Senator Curtis, we have

not actually approved any kind of proposal in this Department

yet; it is under active consideration. We are getting comments

from a-lot of people inside the Department. If I were to

speak personally, I would think that what Iwould propose insidj

the Department is a negotiated fee schedule, state by state,

at this point, with some other changes to bring in some things

that you have in this bill.

For example, requiring that physicians take assignment

in all cases or not; some incentives for them to get into

1the system and take assignment. We have a situation where

]over half a billion dollars that Medicare patients ha,e to pay I

out of pocket are the differences between the reasonable charge

!that Medicare will pay and the physician's actual charge.

'We .are very concerned about that.

Senator Hansen. If I could ask a question,you say you

1would like to make some major changes in the way physicians are!

'to be reimbursed or paid, is that right?

Mr. Filberton. Yes, sir.

Senator Hansen. Does the Administration have detailed

,4

0
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the specific proposals that it wants to implement, or does

it just think that it needs to be changed?

Mr. Filberton. We are in the process right now, Senator,

of considering some very substantial changes. We have pro-

posals that are being circulated for comment. Wle will have to

get approval from OMB at some point. We are in an active

process at this moment.

Senator Hansen. It would be accurate to say no, you have

not finalized the proposals that you are going to make to the

Congress?

Mr. Filberton. We have not finalized them; that is an

accurate statement.

Senator Bentsen. How many years have we been working on

this?

Mr. Constantine. Senator, this bill, I guess, is the

product of a lot of years. It was formally introduced three

years ago, over two and a half years ago.

Senator Bentsen. So that there has been some time during

which suggested changes by the Executive Branch could have

been made?

Mr. Constantine. Yes, sir.

Senator Dole. I move that we adopt this section.

The Chairman. All in favor, say aye.

(A chorus of ayes.)

The Chairman. Opposed, no?
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1 (No response)

2 The Chairman. The ayes have it. That is Section 10.

3 Now, Section 11.

Mr. Constantine. There are two sections to this bill.

S This provision is as it is in S. 1470, as it is in the bill

6 without suggesting any change.

7 A number of the rural states have indicated to Senator

4 Talmadge and others the difficulty of getting physicians in

9 shortage areas, and one of the problems they indicated was

0 Medicare brought a new doctor in at the 50th percentile, a

1 new doctor could establish his customary charges only at the

2 50th percentile as opposed to what he could get in the city,

13 whre he could come in at considerably greater money.

He could, over time, increase up to the maximum, the

75th percentile that we discussed.

The purpose of this provision is fairly simple. Senator

17 Eastland raised it, this segment of the provision, and that

is to permit new doctors and other doctors, present doctors,

I doctors within a physician-shortage area, to come in just at

the top, at the 50th percentile,.so whatever deterrent, to

"whatever extent Medicare deters doctors moving into physician

shortage areas it will not be because we would just underpay

1them at a little higher level. That is essentially what this

24 ise

The Administration has a cost estimate here on that
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section of $5 million in 1980 under Medicare.

Senator Curtis. At the present time, it works just the

opposite, does it not? If a physician now is in a rural area

and he moves to a larger metropolitan area, the chances are

he can be reimbursed more for Medicare than for the same

services.

Mr. Constantine. Considerably more.

Senator Curtis. This reverses it.

Mr. Constantine. It does not quite reverse it, Senator.

It simply says -- this is primarily directed towards getting

new doctors in the areas. It says that if the 75th percentile

for an office visit in a given area might be -- routine office

visit -- might be $10 at the 75th percentile, by the 50th

percentile, because the doctors in that area have always had

lower feet, it would be $8, so he could come in at $10. He

can establish his customary fee at $10 instead of being locked

in at $8 initially.

Senator Curtis. These are real problems. Suppose you

have two rural counties. One does not have any doctor, but

the nearest area that the people-can go to had a charge of

$8 for an office call, but you got somebody to come in there

;land this were enacte'd, what would be the basis of his fee?

Mr. Constantine. What would they use? The statewide

dprevailing. He could come in on the 75th percentile.

Senator Curtis. He could come in higher than that local
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I fee?

2 Mr. Constantine. Yes.

3 | Senator Curtis. Suppose the adjoining county has a

I doctor who has been there for years and he has served the

.A 5 whole community and answered their calls, and answered their

V4 0 calls when they did not have the money and everything else?

7 If this is adopted, he still would be subject to a lower fee,

would he not?

* I 1 Mr. Constantine. No. What this says is that they can

both go up to the 75th percentile. It is nondiscriminatory

a in that regard.

-12 1\ Senator Curtis. It says this proposal calls for increased

, payments to physicians who set up practices in low-fee,

.I physician-shortage areas.
0>: '- G 1' ,^ Mr. Constantine. Thatis correct. It also indicates,

At . Senator, that if a physician is presently there who is below

X the 75th percentile he, too, can go up to that level. In

P, Bother words, if the 75th percentile is $10 and the 50th percent

s 1 tile is $8, if a physician presently there is at $8, he can

go'up to $10.

Senator Curtis. They are two different communities.

Mr. Constantine% In the shortage area, yes, but they

Fare both shortage communities. That is what you are saying.

2] , Senator Curtis, Two different communities. One has a

doctor who has served a long time. The other one has a doctor

I CM~~~~~PANY. IN'C.
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who has come in. Will they be paid the same?

Mr. Constantine. It depends on the prevailing charges

in the area. Assuming that they are both physician shortage

areas, assuming that they are in this same area -- and I think

Nebraska has probably one for the rural areas -- they could

probably move up to the same thing.

The problem you have there, you have the one man with a

lot more experience being paid the same as a new man.

Senator Curtis. What page is this on?

I received complaints in rural doctors in Nebraska that

if they moved to a city they would get paid more for render-

ing the same service and yet we are begging people to stay,

to serve the rural community.

All my question is is will this set up a preferred

situatioh for a new doctor and deny it to the practitioner

who has been there a lont time, if they are in different

communities?

Mr. Constantine, No, sir, basically not, Senator. We

would have to see.

Senator Curtis. What page is that language on?

Mr. Constantine. Page 27.

Senator Curtis.-- The language I have is physicians

who set up practices.

Senator Dole. Who are presently serving in shorage

,areas.
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Mr. Swoap. As long as it was the same area, if they

were two different communities and one was not deemed a

shortage area, then the doctor moving in the new area that

was a shortage area would get a higher reimbursement.

Senator Hanse. Let me ask on that point, I.suppose the

fact that the doctor is present in an area would tend to

incline persons charged with the responsibility of determining

doctor shortage areas to include one which was not a doctor

shortage area. Would not that, in effect, tend to penalize

the doctor who, as Senator Curtis says, is in an area, trying

to do a job, and yet would he not be denied an opportunity

for a raise in remuneration because of the fact that he was

there?

Mr. Swoap. To the extent that it caused that area to be

deemed not to be a shortage area, that would be correct.

Senator dansen. I would hope that we would not get into

that. I do not think that anyone would want to penalize

making it tougher for a doctor to get what he otherwise would

be able to receive if he were moving in and if he were there.

How can we get around that situation?

Mr. Constantine. A physician shortage area, until some-

one moves in there? .

Senator Hansen. I think we could find cases where a

doctor, especially theolder physicians, are staying in an area

!and they are staying with the patients, and if there were
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doctors in several places, that would not be a place that

a doctor would go to.

I could foresee a situation where a doctor is staying in

an area and he might be right alongside another area that

would be without a physician. I would hope the application of

this concept would not result in penalizing the doctor who

was already there. How may we insure that that would not

happen?

Mr. Constantine. The suggestion is, Senator, that they

can all go, assuming they are in the area, to that same 75th

percentile. But what you are getting at, suppose you have a

physician in an adjoining area, not a shortage area?

Senator Hansen. Not a shortage area, because one doctor

is already there.

Mr. Constantine. This does not deal -- frankly, Senator,

this does not deal with the non-physician shortage area.

The probability is that the disparity will not be that great.

This particularly hits the older physicians in an area

who are usually in the 75th percentile by that time anyway,

'so ,this is not much in it for them. It is occasionally where

they are somewhat below that.

This is a case For a new doctor moving in who today can

|only come in at the 50 percentile.

Senator Hansen. The reason I ask the question, we have

a burgeoning population in Wyoming. A number of comnunities

_OR .LCE~0N OR7A CCMPANY, INC
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are without doctors, or are inadequately staffed as far as

doctors are concerned.

I know of a number of counties that have made a Herculean

effort trying to establish hospitals or health centers of

some kind where the doctors have patients, and you get one

man down in and he is there for a year and he goes on to

greener pastures. So there are a lot of doctors -- I am

concerned about that situation in Wyoming. I suspect that it

could be duplicated in other areas, but certainly it is true

out there, because our population has been very mobile and

we have had people move in in other areas where, frankly,

doctors do not like to move into.

There are the obvious advantages that you can find in

large communities. They do not want to be in an area where

there is a real need, yet not having the other amenities of

life.

Mr. Constantine. If you have a young doctor who can makel

$15 an office visit for a routine office visit in Cheyenne,

say, and he goes out to rural Wyoming where they charge the

75th percentile, $9 or $10, and Medicare says the 50th

percentile is at $8, at least to bring him up to $10, give

him a whack at that so that the disparity is not as great,

that is essentially as far as this goes on that portion of

it.

Senator Curtis. What is the answer then? What happens
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to the one doctor in the adjoining community who is there

and it is not a shortage area, but it would be if he left.

Does he get a different fee than the news.fellow coming

in?

Mr. Constantine. He would get the fee that is ordinarily

calculated. I guess you could have an anticipated shortage

area, but this just deals with those areas that have been

designated as physician shortage areas.

The probability is if he is in an adjoining community,

particularly in a state with a large rural area, there will

not be any great difference. The disparities come in in

terms of the city mice and the country mice. That is where

it really gets wild.

This is one that Mississippi was particularly concerned

about in terms of attracting doctors.

Mr. Swoap. There is the further aspect, Senator Curtis,

of the second component of this section, because that has a

very marked distinction between the city and the rural

physicians.

Mr. Constantine. This is the first segment and I pointed

that out. This deals with that.

There is a secohd segment to the section without change

from the original, the bill as introduced, which deals with

large states that have multiple areas for determining

!Medicare prevailing charges -- California, New York. Californip

ALCERSON R.=0R7'NG COMPANY. i4C.
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has 20 areas, that sort of thing, 20 different localities

that we compute customary and prevailing charges.

The disparity in some of the large states is completely

unjustified by the cost of practice differences. For example,

a couple of years ago, a hemorrhoidectomy, the Medicare

prevailing charge was $280 in San Francisco and $450 in

Los Angeles~, both very high-cost areas and so on.

You have that disparity essentially in large states,

New York, California. It does not particularly exist in

Ohio nor Pennsylvania, but it is primarily in New York and

California.

What this amendment does -- there are some other states;

I do not want to be guilty of that -- what this amendment does

is says that you calculate for all those 20 localities in

the state a statewide average charge. You take all of the

hemorrhoidectomies and average them out through the state of

California and it says that in any locality, you take those

hemorrhodectomies and you get the seatewide average for the

procedure.

In any one locality, you would not automatically increase

the prevailing charge to the extent that it was more than

one-third above the statewide average. By way of ensample,

as I explained earlier, there is an annual adjustment in the

prevailing, depending on cost of practice changes and increases.

in prevailing wage levels.
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That means that in the example I gave you in Los Angeles

2 and San Francisco, both of those, the $280 goes up 5

percent and the $450 goes up 5 percent. The dollar disparity

between the two widens. Instead of $170, it may be $177.

5 iThat kind of thing.

6 What this section says is that you get the statewide

7 average. That to the extent that any locality exceeds the

8 statewide average by more than a third, do not reduce the

charge-there; you do not automatically increase it.

o 0Under the example I gave you, if the statewide average

for hemorrhoidectomies in California was $300, that is all

C-11
throughout the state, including Los Angeles and San Francisco,

to the extent that a given area's prevailing charge exceeded

0$390 a third above that -- $400-- a third above that, we

"would continue to pay the$450 in Los Angeles but we would not

o increase it by 5 percent until such time as it did not exceed

1the statewide average by more than one-third.

That provision, this portion is estimated to save $95

'million in fiscal 1980 by moderating the increase to the

lpeqple at the extreme ends of the rates.

Mr. Swopa. A concern that the Committee may want to

explore, in those states where you have particularly one urban

11area or two urban areas and the rest of the state is predominantly

. Irural, in that event, over time, the effect will be to limit

1the urban practitioners to one-third above what the rural
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practitioners would receive.

The question is, is that a fair or equitable ratio

between what may be demonstrably higher costs in urban areas.

Mr. Constantine. That is not quite true. The urban

areas tend to weight the average because it is a statewide

average including the urban areas. They charge more and they

oten do more of the procedures. It does have some effect.

But the point is, it does not mean --

The Chairman. Let me ask a question. I am no expert

about this; I am just trying to learn:as I go along. If I

learn one thing every day, I have 365 more items than I did

a year ago.

Let me get one point straight in this whole bill. If we

assume that we are going to charge the same price no matter

whom you go to see, does that mean you have two doctors, one

of whom has performed this operation a thousand times and he

is right in theprime of his practice. He is in mis mid-40's

and he has done the operation a thousand times. Here is

another doctor who is available to the operation and he is

getting a little old. He trembles a little bit. He has

performed the operation once in his whole lifetime.

Do you mean I have to pay the same price in either event?

Mr. Constantine. The way Medicare is, that is not what

Ithis is. We just take an allowance. There is no rhyme or

Ireason. We may be paying with the tremblind hands today under
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Medicare than the other fellow just because of their billing

practices and their customary charges. It just developed

that way.

There is the whole issue of specialists versus GP, those

kinds of arguments where both today Medicare distinguishes

between specialists and GP's, where they both may be rendering

the identical service.

The Chairman. Do they pay the general practitioner less

than they pay the specialist for the operation?

Mr. Constantine. Not always under Medicare's prevailing

charge system. We have states where we pay the specialists

less than the GP gets for certain procedures and services.

There is no real logic. It sort of grew like Topsy.

At the beginning of Medicare, when it started, we had

a poor data base and there were a-lot of things that evolved

that are anomalous, inconsistent.

The Chairman. As a practical matter, there are a lot of

these surgical procedures that should never be performed by

a general practitioner, never, never. It is a risk of the

person's life to have a general practitioner do a procedure

that he has never done before, and a good specialist, I would

say, improves the peison's chance of surviving that operation

three to one.

Do you mean to tell me that for all we know the general

?ractitioner may be paid even more to perform an operation than



2

3

ell

1 7

S10

12

2 55

- _C=4*N% RZPORT1.14 COMPANY. INC.

0

0

0

1-55

the specialist?

Mr. Constantine. Yes, sir.

The Chairman. We ought to have a law against a general

practitioner even doing it, if a specialist can be found.

I know a little about what I am talking about. I know people

who have died just because the person who performed the opera-

tion, as best he could with what he had to work with, but did

not have the skill, competence and know-how on how to handle

that type of operation.

Senator Hansen. Mr. Chairman, I have to make this obser-1

vation. How does a person become a specialist? He has to

start someplace, does he not?

You lose a few.

The Chairman. My impression is that he is supposed to

operate on cadavers. You are supposed to practice on these

people who have already lost outbefore he starts cutting up

those who have a chance.

Senator Danforth. I am curious about why the geographical

unit used to do the averaging is the state? Has any thought

been given to, say, wider geographical areas, regions, or

even national averages?

Mr. Constantinek. There are a fair number of states which

are single areas. You pretty much then result in a national

or regional fee schedule over time.

This was essentially designed to deal with rather gross
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differences within a single state. It was not a movement

towards a regional or national fee schedule.

Obviously, you can combine states and apply a statewide

test. Then you would be moving towards regional and national

fee schedules where the difference is, say, one-third, from

one end of the country -- a hemorrvidantomy in California to

a hemorrhoidectomy in New York.

Senator Danforth. If we are setting the fee schedule,

why is-it preferable to do it on a state basis? It seems to

me that we have crossed the bridge, in effect, of setting fee

schedules. So if we are going to do that, why not do it on

the most frugal basis?

Mr. Constantine. I do not believe we have crossed the

bridge yet in setting fee schedules. Usually within a state,

more often than not, obviously there is equity within a state

doing it within the boundary of a state. Very often the same

carrier operates, makes the determinations in most of those

localities.

In California, we have two carriers, Blue Shield and

Occidental, and they handle it, whereas in Idaho we may have

a different one, or in Nevada a different carrier. It makes

it awkward to coordinate those data systems.

Mr. Fulberton. If I may interject, that is one of the

issues that HEW is now considering very actively, whether we

should have statewide schedules or whether there should be a
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national fee schedule or something in between. There are

some difficult issues in that area, as I am sure you know.

It is one of the things that has taken us a little while to

! come up with a proposal.

Mr. Constantine. This.segment of the bill is estimated

to save $95 million the first full year and in 1980 -- the

first part is an additional $5 million. The estimated savings

in 1980 -- I am sorry, assuming fiscal '80, would be $110

million for Medicare and $13 million under Medicaid savings,

a total of $123 million. 1

The Chairman. Let me make a suggestion. We are not

,going to be able to finish our work on this bill this mornings

, even the parts that Mor. cbnstantine suggested that we work on.

I would like to suggest that between now and the time that

4we meet on this again that if you can work it out that you hold1

Ia meeting, hopefully the Subcommittee or such Senators or staff'

lwho would like to sit in with you, and sit down and go over '

this with those who are particularly interested in it, as

Senator Curtis is. He will make himself available.

Go over it and talk about this and see if you can narrow

,the areas where there is a difference of opinion, so that

'opefully when we medt Thursday we will make better progress

Then we can turn to some of these other things that

Ftherwise we are not going to be able to get to this morning,

ouch as what Senator Moynihan is interested in, and see if we
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can reach a decisoin on some of those items. At least we

can discuss them.

There is one item that I particularly want to bring to

the attention of the Committee, but I do not want to preclude

others. I would like to give them a chance to bring up their

points as well.

Senator Dole. In other words, our different staff people

can all get together and we meet again on Thursday?

Senator Talmadge. May I make this suggestion, Mr. Chair-f

man? Members of the Health Subcommittee, Talmadge, Ribicoff,

Nelson, Bentsen, Matsunaga, Dole, Laxalt and Danforth.

Senator Curtis is very much interested.

I would suggest that, Jay, you get all of the staff

together and brief them thoroughly this afternoon and let's

'have a meeting of the Health Subcommittee tomorrow morning

at 9:00 a.m.

Senator Curtis, will you be here at that time?

Senator Curtis. Yes, I will try to be here.

Senator Dole. I cannot be here.

Senator Curtis. There are things, like pathologists,

ithe next section, it is a very major change from what we are

doing now. They regkrd a pathologist as a physician in the

hospital, therefore, he should be handled differently than

la physician someplace else.

Now, to my mind, a pathologist is one of the most important
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guys around. Probably the most dreaded thing at the present

time is cancer, and the pathologist, the accuracy of his

ability and so on, his training, his reputation -- just becaust

he is in the hospital, I am not in favor of reimbursing him

on a different pattern that this does, and as I read it, it is

different than what was in the Talmadge bill. And I would

like to ask Mr. Constantine, have the pathologists, radiolo-

gists and anaesthesiologists seen the proposed changes?

Mr. Constantine. Senator, the provision as it is is as

it was in the Talmadge bill as introduced. What is just there

is the staff suggestion which the pathologists asked for,

which tiey were trying to work out, for example, to cover

autopsies, which are not paid for, and they have been unable

to come up with information that they tried to get for a year

and a half to justify professional component.

We met with them to try to justify a basis to say that

there was a professional component in the clinical laboratory

services. We asked the College of Pathology and the Chairman

of departments to indicate those functions that pathology

would normally perform, and must-perform in order to deem that

he is involved with the hospital's laboratory and the minimum

amount of time.

So you have what he does and the timeframe, in which

he does it, and we suggest that we be able to come back and

recommend an alternative to what was in the Talmadge bill.

AL.CeRS0N :=_ORT!*G CCiMPANY. NNC.
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They went to work. They have not been able to come up with

that information, but the meetings we held with them were in

good faith and all the staff is suggesting here is the

original Talmadge amendment as it is there, plus at such time

as the pathologist can come up with what the pathologist must

actually do and the minimum amount of time that he must do this

in order to say that he has done these thousands of laboratory.

tests.

There is a personal component, a personal professional

component that, at such time that they can come up with that

that the Secretary is authorized to then proceed.

It was simply a good faith suggestion. We would be glad

to delete it.

Senator Curtis. Have they seen the changes?

4l Mr. Constantine. We discussed it yesterday. We discussed

lit with Mr. Colley who represents the pathologists, and the

, change is essentially that we would just recommend to the

lCommittee, you have not been able to come up with it so far.

,If and when you do, we would recommend to the Committee that

lthey authorize the Secretary to proceed.

Senator Curtis. What change would take place in the

11interim? Would the pathologist. radiologist and anaesthesiolo-I

1 gist, would their reimbursement be handled exactly as it is

flow?

'I1 bMr. Constantine. Oh, no, sir. Senator, what I was getting
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at was the bill -- I'm simply saying that the provision that

2 we have here before you is identical with that in S. 1470.

Senator Curtis. The pathologists do not agree with that.

Mr. Constantine. No, sir, they do not. That is right.

Senator Curtis. What you are saying is we will put it

6 into effect and we will come in with something. Is that

7 right?

Mr. Constantine. That is right. The option is there.

That ptovision is endorsed by the radiologists and the anaes-

thesiologists. It is the pathologists, and they are the ones

most directly affected, no question about it. They are the
N, 412 121

ones who stand the most to lose or gain.

Senator Curtis. In other words, it is a proposal they

o V do not like and what you have done here is say we will put

O tthis proposal in effect until you can bring in some proof why

we should not?

Mr. Constantine. Yes and no, Senator. The proposal here

is the amendment as introduced, which they do not like. What

they have been unable to come up with is an alternative -- the

linformation on which an alternative approach might be offered

land the staff Is suggestion is essentially to at least leave

2 Ithe door open if ther can come in with that later on.

Senator Curtis. Who approves that alternative?
24!

2 Mr. Constantine. The Secretary of HEW.

Senator Curtis. Neither the Congress nor the pathologists?

ALOSRSON REOR-ING CMPANY, U14C.
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Mr. Constantine. Senator, what you could do is delete

the staff suggestion. Then Congress has an opportunity to vott

on it later to decide what they want to do.

Senator Curtis. Then the change is made.

Mr. Constantine. Yes, sir. That is the point.

Senator Curtis. Why not delete the section?

Mr. Constantine. Senator, because this is an area where

there was a substantial amount of testimony showing very

excessive payments unrelated to professional time and effort

based upon the ability of the pathologists to work on a

percentage arrangement, work on a percentage contract with

the hospital.

We have letters from certainpathologists who are embar-

rassed. Quite a few people in medicine are upset, quite

excessive costs. The provision is endorsed by the Administra-1

tion.

Both the Health Subcommittee of Ways and Means and the

Health Subcommittee of Interstate Commerce have expressed

concern and voted amendments to amend the law to deal with the!

excessive payments on a percentage arrangement. They have

no relationship at all to professional time and effort.

Mr. Swoap. Senator, two further observations. I discussed

the two sections at issue, Sections 12 and 15, with the College

of American Pathologists on Friday. They had not seen the

changes which were made under the staff proposals, so I do not
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know what their position is on the changes that have been

made. I do know that they are in opposition to the original

language in S. 1470. Also, you should focus, as well, on

Section 15 in addition to Section 12, because Section 15 does

give the Secretary significant new powers to establish what

are called RVS's -- Relative Value Schedules -- and that, in

my opinion, has some rather broad-reaching implications for

the determination of physician's fees generally across the

country. That is a significant new power given to the

Secretary under Section 15.

Mr. Constantine. Senator, just to get the record

straight, the staff suggestion was not really -- it was an

added option for the pathologists rather than -- what we are

saying, if you are to consider the provision as it is in the

bill, they are unhappy. No question about that. The staff's

suggestion was a softening position to give them another

alternative.

Subsequently Mr. Colley was in here the week before last.I

He represents the pathologists. We discussed it and told him I

that they had been able to come up with it, we were going to

suggest to the Committee at least leaving the door open.

Additionally, Mr. Ez-galano talked to Mr. Stern.

It is simply a liberalization and keeping the door open.

I am not saying for a moment that they like the provision.:

The staff is perfectly willing to withdraw its suggestion and

ALD;RO,,. R-FOR7ANG :COMPANY. INC.
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the staff can just act -- we thought this would be helpful

to the pathologists rather than harmful in the longrun. This

is what they have been trying to do for a year and a half and

have not been able to successfully come up with it.

There is nothing mysterious about it, or devious. It

simply says that when you can come up with that information,

fine.

Senator Curtis. In whose opinion?

Mr. Constantine. In terms of the Secretary.

Senator, the staff suggested that because we do not know

i who else. If you give us an acceptable reference point other

than the Secretary to determine that we have nonacceptable

basis to determine what a pathologist must do and how much timel

he must spend in dingit in order for the Congress to deem that

.there is a professional component in every year and specimens,

Iblood tests, and so on.
If NIH could do it or someone -- it is the lack of anotherl

reference point, Senator, that is the problem.

Mr. Swoap. An alternative, however, is not to implement

Ithe original language in S. 1470, Sections 12 and 15, until

isuch time as the pathologists are able to provide the data that

Jay is describing.

Senator Dole. Then we do not take care of the problem.

WLe have these very excessive fees being made by pathologists.

Mr. Swoap. Senator, that may be correct.

ALIERiON RgmoR-'G COMPANY. NC.
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Senator Dole. They have the hospital by the throat.

If you have to have a pathologist, they can extract any amount

they want -- and do.

Mr. Swoap. To date, I have not seen any evidence of the

incidence of this problem. I have heard isolated examples

but I have not seen any data presented on the incidence of

the problem generally.

Senator Talmadge. Let's hear from Mr. Fulberton.

Mr. Fulberton. Mr. Chairman, we had a study of 1975

incomes of hospital-based physicians, pathologists, the group

you are talking about right now, where they got their money

on percentage of departmental revenue. 1975 money averaged

$138,000 a year; pathologists on salary doing the same kind

of work is $49,000.

Senator Talmadge. We had instances, I believe, of one

pathologist who had two, three rural hospitals. He would

spend part-time, and his take would be the percentage of

the gross and wo.uld run up to $150,000, $200,000. Is that not

correct?

Mr. Fulberton. Yes, sir. The figures I am giving are

averages. There were figures in excess and below, of course.

The Administration qoes favor the provision in the Talmadge

bill as drafted, with a couple of technical modifications.

Senator Talmadge. Was there not a hospital with a 147-

odd beds in Maryland where the pathologist's take was in

)R-4NC COMPANY. IN4C.
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excess of $250,000?

Mr. Constantine. It was more than that; I think it was

close to a half a million.

Senator Talmadge. That is the problem we are aiming at

here. I do not think any physician ought to be paid on a

percentage of the gross of that particular hospital. What we

are trying to do is pay all physicians on a fee-for-service

rendered.

Mr. Casstantine. Senator, the hearing had an extensive

listing submitted by the states of New York, New Jersey and

other examples and then we had one report in California of

almost $200,000 out of a 33-bed rural hospital using laboratori[

60 percent of the time for out-of-hospital patients, paying

Ithe hospital $750 a month.

Senator Curtis. Will you explain how the percentage of

1lhospitals bill?

Mr. Constantine. Yes, sir. Under this section, the

percentage contract works where the pathologist or radiologist

lsays, I will get a percentage of the departmental revenue,

the pathology department, whether -gross or net in return for

ithis contract to do this work in the hospital.

Often the work is done by medical technologists. There

?as extensive testimony from them on that point. The way that

|this bill works, this does not affect the direct personal

,services of a pathologist in anatomic pathology. He can still

ALCEnRON' RLPOR7:No COMPANY, INC.
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b4lls for the laboratory charges and pays the physician his

percentage, you know, of the laboratory gross.

What I think you are getting at, will this change the

charge to the patient?

Mr. Constantine. Probably not, Senator. What it does

do is that Medicare and Medicaid and Blue Cross generally do

not pay the hospitals on a charge basis, they pay on a cost

basis, so that what it changes, if the $2 charge, instead of

20 percent of $2, the pathologist wants to put the equivalent

of 10 percent, the hospital retains more and that is an offset|

against its cost which leaves a lesser amount for Medicare to

have to pay Blue Cross. More goes to the hospital and less

to the pathologist.

As the revenues of the hospital increase, it serves to

reduce the cost.

Senator Curtis. You mean even if they adopt this proposal,

the patient, when he pays his own bill, or an insurer does,

or Medicare and Medicaid, that the charge will remain the

same for certain laboratory work?

Mr. Constantine. The probability is that it will remain

the same, but the reimbursement costs will decrease.

Senator Curtis.. By lessening the.amount that the pathologist

gets, you increase the net of the hospital and therefore you

can use that as a means to lower the general cost to the

government?
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Mr. Constantine. No, sir.

Senator Curtis. Now, the Administration proposal does?

Mr. Constantine. The Administration proposal, the whole

cost containment, that is everyone.

Mr. Fulberton. This provision, as I read this bill, would

apply only to Medicare and Medicaid. It would save on the

order of at least $30 million on Medicare next year. The

Administration supports it, and I might say that our analysis

would suggest that if the hospitals are paying less to the

pathologists they are going to be able to save money for all

of their patients because they would not have to need that

income to pay the pathologists those inflated amounts so there

will be savings. If the hospital changes its systems to comply

with Medicare and Medicaid, there may be some automatic changes

in the private system, but that is how the hospital has its

arrangements with the pathologists.

Senator Curtis. It still seems to be a strange procedure[

that the hospital will continue to charge the patient the same

fe4 that the government says it is going to regulate the

amount that the pathologist gets...

Mr. Fulberton. Our analysis suggests that actually, if

the hospital pays 14ss, the pathologist may very well be able

to keep down the amounts of billings for laboratory services.

It may, in some cases, be able to decrease them, if inflation

is not working at the same time. If they pay the pathologist

'L'COCOMPANY, NCM.
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$50,000 or $75,Q0O less, they may be able to decrease the fees

in total.

Senator Curtis. In reference to excessive costs in Medi-

care and Medicaid, we read in the paper and we had some testi-

mony about certain cases -- I think there were some in Florida

some in Chicago -- where individual physicians -- I am not

talking about pathologists alone -- received fraudulent and

outrageous fees, and some of them have been indicted.

Have any of those cases been cases of pathologists?

Mr. Constantine. I do not know.

Senator Curtis. I do not recall any of them.

Mr. Fulberton. We would be glad to get that information

for the record.

Mr. Constantine. Most of the cases of the pathologists

being discussed here are essentially the hospital-based ones

who are ordinarily not, except for an anatomic pathology

tissue and so on, not billing the patient directly, so any

fraudulent activity, any activity, would have-to be in relation1

to the hospital's inflating some sort of manipulation of figureis

with the hospital. I

I have not heard of any of that kind of thing. I think

|the issue on this on' is whether the reimbursement under

Medicare and)Mbdicaid is excessive in the absence of demonstrated

professional time and effort.

Mr. Fulberton. With these kinds of amounts, I do not see
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too much evidence for fraud.

Senator Moynihan. Mr. Chairman, I do not wish to inter-

rupt, but I would like to make a statement which I, at least,

take very seriously, which is to say, Senator Talmadge knows

how much I admire the prineipals that he sets down in sections

2, 3 and 4 of the bill and then Section 46.

These are large legislative principles, incentive payments

and rates of return. I would like to say, I do not think that

we have any business involving ourselves in any of the issues

between Sections 4 and 46.

Now, we have to, because we got started, but these are

basically administrative matters. They do not respond to

legislative direction, and they account for the administrative

disaster of this program.

We sit in this Committee deploring the outrageous increasei

11in costs of this program, but we do nothing about it because

Iwe impose such administrative restraint on the administrators

that, in fact, they know what they do is what they have been

told to do and they cannot be held responsible for it.

I think, if our social programs are going to respond at

all to the fury the public has about their costs we are going

to have to learn to make the distinction between legislation

land administration, and it is an increasingly -- it is a

Icertain kind of cowardice among administrators who ask for

legislation in order that they not be blamed for the decisions
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they make, but they are wrong. We need the administrators

to take the heat and make decisions.

We are fundamentally incapacitating administrative when

we give it this much detailed instruction. It is none of our

business how much pathologists get paid. Our business is that

there should be a certain provision of medical care at a certal.

level of cost, and unless we keep our task simple, we will

never perform it.

That is all I meant to say, sir.,

The Chairman. Mr. Fulberton wants to comment on that.

Mr. Fulberton. Mr. Chairman, I hope this will not come a

a surprise to Senator Moynihan, but I agree 100 percent with

his position, and so does the Administration. As a matter of

fact, we testified before the Health Subcommittee on Ways

and Means yesterday morning, which was also taking up some

relatively minor and technical proposals, and we suggested that

we work with them so that we can have some more administrative

flexibility built into the system so we can handle the

problems without taking up your valuable time.

Senator Moynihan. Why do you think it would come as a

surprise to me? Do you think I think you are all a bunch of

numbskulls?

Mr. Fulberton. You indicated that perhaps, Senator, there

was some cowardice on our part and we wanted to get the

blessings of the Congress for these.
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Senator Moynihan. No, no, no. The general point is

that, in the main, administrators, because they are faced with

so much adversary action against them are beginning to prefer

legislative determinations of administrative issues.

Mr. Fulberton. We are resisting that, sir.

Senator Moynihan. I think you. are all smart fellows and

am not surprised that you agree with me.

The Chairman. Sometimes that is right and sometimes

that is not right. I have seen some of these situations where

we pass a law -- someone showed me a situation where we passed

a law and we had one little line in it, one simple little

point. I guess it gave the Secretary the right to make a

regulation in this particular area, an innocuous little thing.

Here the hospitals could have 500 pages of regulations,

500 pages of it, to be complying on this one little line, a

very simple proposition. And it will lead you to believe that

maybe we would have been better off if we had been a little

more explicit in saying precisely what we wanted done rather

:han le'ave this open.

In the state of California,.they say that an application

for a person to go on AFDC, laid end to end, is 70 feet long.

And so the people out there tried their hand at writing up

what they thought would be a better application form and it

works out to three pages. Anything that might be relevant

that is not encompassed in the information which is on the

AtnS;q =_=OR7.NC COMPANY, INC.

In

I-
l- >

0.

C):

2

3

.,

C. 7

c 10

=

12

= 3
3-

C-

F 19
I-

C

1;

¢24

A-

-kf MW



1-75
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The Chairman. I was the manager of the Medicaid bill

when that became law -- the Medicare bill too, for that matter,

I would have thought that Medicare bill could have been written

in the same number of pages that you have right here. Instead

it must have been ten times that and I know that we on the

Committee did not write much of that. Most of that was some-

thing that was sent to us.

It had plenty of provisions in there. Everytime you

turned-around, once every second or third or fourth page,

you found something according to regulations to be written by

the Secretary. So even that left a tremendous amount of room.

It should be said on both sides of the argument, all I

know is that what we can do is look at each one of these sectir

and say, is this something where we need legislation or can yoj

do it by regulation. I think that it creates problems both

ways.

I believe that time has proved me right, we are not going

to report this bill today. I said that about 45 minutes ago.

Senator Danforth?

Senator Danforth. Mr. Chairman, I am sorry. I was not

here for consideration of the Hungarian Trade Agreement.

Senator Ribicoff received a letter from a Dr. Jack D.

Early who is President of the National Agricultural Chemical

Association who was addressing the practices:in-.hugary in

respect to the infringement of patent rights of U.S. companies,;

ALCEF0N R'2*OR-.NO COMPANY. INC.
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l and the letter concludes by saying that we believe that these

concerns should be made a matter of record and that the

Committee and the Senate should carefully monitor Hungarian

compliance with both the letter and the spirit of the agree-

ment, if it is approved.

We would also urge the Committee to take appropriate

action in the event of noncompliance.

I ask unanimous consent, Mr. Chairman, that the letter

to Senator Ribicoff be made a part of the reco4d with respect

to the Hungarian Trade Agreement and that the staff be instruc-

ted to include in the report appropriate language pointing out

l this problem.

The Chairman. Without objection, that is agreed.

Senator Dole. Could I put a statement in the record?

4It is not often that I disagree with Senator Moynihan; today,

|I do. I would like to put my statement on the record as to

! how I view the problem we have in this area.

Senator Curtis. In the field of government costs, how

l much is the government having to pay because of malpractice

insurance?

Mr. Constantine. You mean in Medicare and Medicaid?

Senator Curtis.~ Yes. How much because of increasing

costs because of that?

Mr. Constantine. Not an enormous amount. It is a lot of

1money, but not in proportion to the total.

.Ne.o COMPANY, InIC.
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Mr. Fulberton. I think, Senator -- I will have to check

the figures to be certain -- I found 3 percent of hospital

costs. As I recall, a litle less than that goes to malpracticE

insurance. As a matter of fact, we are looking at this ques-

tion a little more deeply. There is some indication that we

havebeen paying more than our share of the malpractice cost of

hospitals since our beneficiaries, the aged and the poor, tend

by substantial margins to sue people less- than- the balance~-of

population, so we may be paying an inordinate share.

Senator Curtis. Of.the overall costs of hospital and

medical service, it is a big item?-

Mr. Fulberton. Something less than 3 percent.

The Chairman. Senator Talmadge had announced that he

was going to hold a meeting starting at 9:00 o'clock tomorrow.

I hope staff will talk to Minority staff between now and that

time and communicate on this bill in so far as something that

might be achieved in that regard, as best you can, and that

those who have a particular interest in this bill talk about

it tomorrow morning at 9:00 o'clock and hope that that will

help to reduce the time it will take to act on it in the full

Committee when it meets again on Thursday.

I want to turn hto another matter or two.

Senator Talmadge. If you would yield at that point,

Mr. Chairman?

The Chairman. Yes.
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Senator Talmadge. Let me urge, at this point, that all

members of the Subcommittee on Health who can possibly be

present be here tomorrow morning, and also Senator Curtis.

This is a very important bill, and it is time that we got

moving on it.

We have already been accused of foot-dragging. It is

imperative that this bill be reported to the Senate as soon as

we can.

The Chairman. I wish I could have gotten to the subject

I wanted to talk to at this moment when there were more

Senators here, but I was concerned about what could happen

sometime soon. We are going to have the Sunset Bill brought

before the Senate sometime soon. The Rules Committee is going

to be reporting that out.-

As I understand it, the bill does not have a proposal with

regard to tax expenditures, but I am led to believe that the

Government Operations Committee and perhaps Mr. Muskie and

his friends on the Budget Committee, some or all, propose to

include tax expenditures in those things tb=t would expire

unless renewed.

That could amount to an automatic increase in taxes of

$120 billion.

Take state and municipal bonds. As I understand it, that

provision could make all that taxable unless the Congress

passed a law to say it would not be taxable. There would be



a situation where a tax never existed at all on the income

of all of those items, yet it would be enacted in the generos-

ity of that legislation, by a mere 40 percent.

The Senators could, in effect, by preventing Congress

from acting, using their rights under the rules of the Senate,

prevent us from continuing the exemption of taxes on these

state and municipal bonds just by resisting any legislation

to extent the tax exemption that exists now.

Senator Curtis. In other words, 40 percent of the

Senate could impose a tax?

The Chairman. Yes. Even though perhaps 100 percent of

the House members might not favor that tax and even though

60 percent of the Senate -- say 59 percent of the Senate --

may not favor that tax.

Senator Moynihan. If I may ask a question, you raised

the question of municipal bonds which frequently are sold in

time lengths of 20 and 25 and 30 and even 40 years. The

Sunset provision would come into effect after a ten-year period

Mr. Stern. Ten years at the most. Actually, over a

cyple.

Senator Moynihan. So nobody could sell a municipal bond

with any guarantee beyond ten years. That would double the

price of municipal bonds.

The Chairman. There is another problem involved in that.

For example, take the provision on capital gains. Congress
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has voted to tax capital gains, but at a lesser rate than

ordinary income. Such a provision would cause capital gains

to be taxes as ordinary income, even though the trend, the way

people are thinking, seems to be in the other direction at

this point.

Once that law is in effect, it will only require 41

percent of the votes in the Senate to keep it that way, to make

that expire and to keep it from being re-enacted, to provide

they will not exercise their right to conduct a filibuster

and if they feel strongly about it, they can do that.

Furthermore, it would only require the President and

one-third of either House to enact a big tax increase.

It seems to me that the approach that our staff has

suggested would be far better on the whole Sunset approach,

to take the view that each Committee would study each item

subject to their jurisdiction and recommend what should be

done about it in terms of hopefully on the spending items,

in terms of the economy, and I would think that the taxpayers

out of a Sunset bill, which theoretically is going to terminate

some of the spending functions, would expect a tax cut, not a

tax increase.

And it seems to me that if we are going to proceed on the

theory that the Sunset law applies to the tax laws -- and I am

not sure that it does, but if we are going to proceed, that

laws are going to automatically expire, it should be the tax,
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not the deduction that expires, or the result would be a tax

cut, not a tax increase.

Senator Curtis. Does the statute define a tax expenditure

Mr. Stern. The Congressional Budget Act has a definition

of a tax expenditure, yes, sir.

Senator Roth. Mr. Chairman, the Sunset legislation does

not contain provisions applying to tax expenditures. A number

of us thought that in Government Operations, for the reasons

that y6u do point out. You are dealing with an entirely differ

ent situation.

In the case of spending programs, we are talking about

turning on or off government spending. In the case of taxes,

;you are dealing with the private sector and I think the point

that Pat Moynihan made is very appropriate. It would bring

!uncertainty to the private sector and cause the economy to go

down.

As of now, tax expenditure is not a part of the Sunset

legislation. I am sure the amendment will be offered again on

the Floor, however.

The Chairman. The point that I have in mind is that it

seems to me that if this is to be amended to say that tax

1expenditures will expire, then we should sponsor an amendment

to go one better and make the whole thing expire -- let the

iwhole Internal Revenue Code expire, the whole thing.

Senator Moynihan. I so move, Mr. Chairman.

ALERON REPOR"NG COMPANY. INC.
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The Chairman. Instead of starting out with a proposal,

for example, that you tax capital gains at 70 percent, you

start out at a point where you tax nothing, starting at zero

working up, rather than down.

Senator Roth. May I raise another tax matter, that we

are having additional taxes imposed upon the American people

only in this case, by the bureaucracy, by the Internal Revenue,

and I am talking about -- you recall, six, eight months ago;

I guess even longer than that, Larry Woodworth, in answer to a

question of mine, agreed that they would not change the taxing

of fringe benefits until July 1st.

As you well know, there is a proposal now to issue a

,regulation that is going to mean very substantial taxes and

a number of us in this Committee have issued resolutions that

Irequire the cancellation. I am as concerned about the timing

|when we could arrange this. This is something we ought to

deal with because, there again, you have not the Congress

raising taxes but the bureaucracy. That seems to be just as

serious.

The Chairman. Mr. Moynihan?

Senator Moynihan. Mr. Chairman, I believe I introduced

that measure. It is'S. 3145, and I think Mr. Stern Doh~ped to

put it on the agenda for our Thursday meeting.

Mr. Stern. Yes.

Senator Curtis. Have the laws that created the departments

.1 ALCERSON REFORM~': C=MPANYt INC.G
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expired in the Sunset law? I think it should be included.

2 I think it should be included.

3 Mr. Stern. I believe that is done through a funding

determination, not the laws themselves.

Senator Curtis. Why not? Why not have them come in and

prove their worth? And some of them who are suffering from

7 obesity could have a new birth of normal weight.

Senator Roth. We will be able to deal with that problem.

The Chairman. I would like to ask the staff to get and

make available to every member what I thought was one of the

most thoughtful articles written on this subject this year,

2 an article by Art Pine. Sometime back he started out talking

about a situation where a salesman in his store bought --

the salesman in a store bought at a discount because he..

- buhzt:the store.

0 kThe point is, if you follow the logic of the Internal

Ravanue, anytime that the salesman buys something from the

store at a discount, that can be assessed as income against

the salesman.

e20
Some years ago it was my good fortune to find a fellow

11who thought he could buy something at a discount for me. He

;once earned a furniture store in New Orleans. He does not

1iown it any more, but he once did, so he had the fraternity --

!he told me he could help me buy some furniture. And it was

amazing to me, you can go with someone, how he can buy it for

A LC'S SON R~N =COPANY. IN_______
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you at a discount.

If you take the Treasury regulation, the Treasury will

come in and tax you on the difference between the stated price

and the discount on the theory that even though they sold it

to you at a more reasonable price than they were asking, that

you had been gifted with income for the difference. And it

creates all kinds of problems.

I would like the Senators to take a look at this. Read

Mr. Pine's article on our subject. This is a very, very broad

subject and it leads you into all kinds of directions. I

am not disparaging some fine things that other people have

written in this area, but all that is involved in taxing these

so-called fringe benefits, taxing a little hostess because she

goes somewhere to eat free or at a discount.

There are so many things. The Wall Street Journal had

this ad just the other day -- all this talk about the three

martini lunch, that would not concern the average man, but

now they are going to tax your baloney sandwich at the

company cafeteria.

Senator Moynihan. On-the-job training may be taxable

income; Mr. Kurtz has suggested that.

May I say, Mr. Charman, that Sentor Dole and Senator Roth

have both introduced a bill similar to the one I have intro-

duced. Forgive me for not making that clear.

I just wanted to make clear that Mr. Stern hopes to bring

AL~~ONP. 'aN CO4MPANY. INC.
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the matter up on Thursday.

Senator Long. Thank you very much, gentlemen. We will

plan to meet again on Thursday.

Senator Moynihan. One thing. Senator Bentsen suggested

that on Thursday we will have to deal with this New York City

measure. It is a very simple one, so we wonder if it could

be put at the beginning of the agenda? It will not take us

too much time, I think, but we need to get it out.

The Chairman. All right.

(Thereupon, the Committee recessed, to reconvene

Thursday, June 22, 1978.)

Ofjr,-40 COMPANY. IN'C-
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