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EXECUTIVE SESSION d
MONDAY, DECEMBER 14, 1981 kM:W
U.S5. Senate #0 ,
Senate Finance Committee
Washington, D.C.

The meeting was confened, pursuant to notice, at
2:13 p.m. in room 2221, Dirksen Senate QOffice Building,
Hon. Bob Dole (chairman) presiding.

Present: Senators Dole, Packwood, Roth,
Danforth, Heinz, Wallop, Durenberger, Armstrong, Symms,
Grassley, Long, ’Bentsen, Matsunaga, Moynihan, Baucus,
Boren, Bradley, Mitchell and Glenn.

Also present: The Honorable John Chapoton,’
Assistant Secretary for Tax Policy, Treasury Department;
Mr. Robert Lightﬁizer, Chief Counsel; Mr. Mark McConagay,
Chief Counsel, Joint Tax Committee; Mr. Bob DeArment,
staff.

The Chairman. First, Senator Packwood would like
to make an announcement. .

Senator Packwood. As some of you know, I have
circulated a letter asking that the so-called "port user
fee" bill, which has come from the Environment and Public
Works Committee -- which is really a tax -- be referred to
this Committee. There are 28 co-signers of the letter of
request for referral to this Committee so far. And I
just wanteq.to thank the members at least-of this Committee

that are on it, which.are: Danforth, Roth, Heinz, -Armstrong,

Long, Baucus and Matsunaga. And say that if anybody else
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2
who is not yet on it and wants to be on it before it is

finally and fully circulated,” I would be happy to add your
names to it.

Senator Durengerber. Ilmay add my name to it.

' Senator Moynihaq;‘ Mr. Chairman, maY.I'iaiSE'aig
constitutionalnpoint'of3drder? The'ConstitUtion specifically
provides the riéht aé‘grantéé to Congress to states to
impose these on tonnage. The Committee on Environment and
Public Works has reported ouf a bill of which I am a
co-sponser which only and specifically enables the state
governments to do what the Constitution provides them the
right to do. 1In no sen#e is it a tax. And I think it would
be a misfortune to insist that it is.

Senator Packwood. It is the authority =-- no matter
how you classify it or call it -- for the ports to levy
a tax. I didn't say it is a tax. But it's to levy a tax.
And I think that's exactly what they are deoing. And if you
start looking at their plans, already, you can call it
tonnage -- it is going to be a disproportionate tax.

Senator Moynihan. Well, I certainly hope that a
clear national interest in producing coal ports -- ports of
sufficient draf£ --. that we can compete in the world market
for the export of coai is not defeated by rggional interests
that are much too regional.

The Chairman. Senator Long.

Senator Long. Mr. Chairman, this may be the last
meeting of our Committee, And assuming that to bé the case,

I just want to express the gratitude of myself and other
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3
members of this Committee to Ed Hawkins who came here and
served us in a very dedicated, devoted fashion. He came
from one of cur major law firms in this country. And he came
here at'great sacrifice to'make his counsel available to this
Committee énd fhroughout the-Senatei -and he served as our
tax_pounsel'while:;he Democrats were in the méjority..ihnd he
stayed 6n and served. as minority counsel. Andszthink that
we owe him a debt of gratitﬁde for serving here.. And.I .
deeply appreciate. his service.. I think I épeak:for the
full Committee when I say that. Thank you very.much, Ed.

The Chairman. Thank you, Senator Long. We .
certainly join in that statement. -

Now we have a rather full agenda. Has the agenda
been passéd out? Yes. I see it. SR Lo

I might say in addition to the first phase that
we have three House bills that will be coming over according
to the Chairman of the Ways and Means Committee -- coming
over to the Senate tomorrow. The Black Lung Benefits Revenue
Act, miscellaneous tax provision, and Miscellaneous Revenue
Act of 1981.

I think what we will do in an effort to.try to
complete the agenda, is go thpéagh the printed agenda first,
starting with Senate amendme;ts. The first being an
amendment by Senator Armstrong.

But before we do that, let me indicate that on the
24th of November I inserted a statement in the record which
indicated -- as we had done in the past on this Committee --

that if there were a number of amendments that were not
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4
controversial or we had had hearings in the Finance Committee
andinvdhmﬂf no real revenue loss, were not opposed by
Treasury or-by the Committee, that we wouid try.to apcommodate
those Senators who had such amendments. And report them --
either‘attach them to a House bill or perhaps a Committee
amendment -- that we could deal with a House ﬁassed biil

: beforg'this session adjoufné;-whiéh-l understand from

Senator Baker will be on .Wednesday afternoon.

So in line with those guidelines,.we have had the
Committee staff working with Treasury and the Joint Tax
CommitteeAand with_various Senators' staffs, and we have
come up with, as I understand it, 13 amendments that are not
controversial, no real revenue loss, on which they have had
hearings.r And I would say that they break down to just about i
50-50 as far as parties are concerned. And I would hope E
that we could go through these amendments where there is no
dispute on the balance of the agenda. And then if there are |
other members who wish to present amendments, we would be

\happy to entertain a discussion of those amendments.

But I would again suggest that we intend to
accommodate those Senators who have non-controversial
amendments. One way to disrupt that would be to offer some
controversial amendments.

Senator Packwood. Mr. Chairman.

The Chairman. Yes.

Senator Packwood. - Since this list was presented,
I have cleared with the Treasury one portion of the energy

credit amendment. It had three portions. They are opposed
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to two portions of it, but they will accept the third. And
when we get to number 14, I would like to add that. I think
it is non-controversial.

'Iﬁe.Chgirmaﬁ."Théy had hearings on it? o

Senator Packwood{_TOh, they had hearings{ yes.

The Chairmaﬁ."Weii,‘let's start with number 1.

Mr. McConaghy. fThe first item -- actually this is
kind of in two pieces -- but the first.item listed here would
deal with changes that Treasury has agreed they will make by
regulations. Senator Arﬁstrong's amendment wounld make sure
that those are made because he would put them in the statute.
And I think the two changes in requlation 1 deals with
repair and maintenance.. :Under the old rggulations, the IRS
had said‘fhat, for instance, if everybody that’goes over -
to a vacation home must work eight hours a déy. Treasury
felt that as long as the principal person was working, that
should be sufficient.

The second one dealt with the position in the
former regu}ations that dealt with saying that you could only
have one principal trade or business -- one principal place
of business. Treasury, on that one, had agreed that they.
would revise those regulations to say that with respect to
each trade or business that the taxpayer had, he could have
a principal place of business. And I think Senator Armstrong
wou;d codify those two chanées.in the statute itself,

Senator.Packwood. Could i ask a question? Was

this the bill we had where the National Education Association

testified and they raised a point that you and I thought was
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a valid point? And is it covered in this? I can't recall.
- Senator Armstrong. This item appears on the
second page under H,R. 4961, taken together to cover the

p01nts that were contalned in s. 31 'whlch was the bill in

. which we had the hearlng.. And I w111 be frank to say I am

not sure whether or not the p01nts that the NEA;ralsedare
covered.. Lét me’check that.

{Pause).

Senator Packwood. Mark may be able toiremember.

Mr. McConaghy. I think, Senator Packwood,-
Senator Armstrong was also interested in two other amendments.
Perhaps they would be taken up when we get into the bill
itself. One is to get rid of the reguirement that you
can't'couﬁt a fair rental tool ~- 'a. family member as being a
rental. That constitutes something other than personal
use. Senator Armstrong's amendment would reverse that.

Senator Armstrong. That's correct. But I think
the response/to Seﬁhtor Packwood's question is that taken
together, the items on page 1 and page 2 together constitute
S. 31, which was the bill that we had before us. Now
refreshing my recollection, the issue that tﬁe NEA raised was
school teachers using an office in their home.

Senator Packwood. School teachers using an office
in their home, as I recall. |

_'Senator Armstrong. Exactly. And that is not
covered iﬁ‘here; - .
- TheiChairman. Am I to understand that the first

item has had no objection by Treasury? 1Is that correct?
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Mr. Chapoton. Yes, Mr. Chairman. I would like a

clarification on the first item. The question is whether

you can have an office.in your home. And the answer is "yes."

And as I understénd it,‘it is intended -- if it's the
principal place of businesg; That's correct. It.cannot be
the secondary place of business. That is my.ﬁnderstaﬁding.
And thé‘questiqn £hét Sgpator Packwood raised is_whether or
not that should be broadéned as NEA and others suggeésted to
cover a secondary place. But it's my understanding -that -in’
its present form, as it appeﬁrs here, that that is not
included.

We would be concerned because that raises the’
administrative problem of how much effo;t is-in thé.sécond
place of business. .= . ~ TRl -

Senator Armstrong. I understand that. I am.
not disagreeing with this approach. I am just saying - that
the other questions remain. to be considered .at "another time.
And perhaps adopted later.

Mr. Chapoton. I might just say for -the Committee's
information that I finally received, this morning, the set
of regulations that would provide these. As you know, we
said that we needed legislation on the rental .to a family
member. We could not handle that. We could handle these
others by regulations. Those regulations -- no matter what
happens here =-- will be published this week.

. The Chairman. Senator Armstrong, are you satisfied
with the aﬁendment? ‘

Senator Armstrong. Yes.
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The Chairman. Any objection to item number 1?
(No response)
The Chairman. Without objection. Item number 2

is brought by Senator Baucus. Tax court judges'.survivors

annunities with technicals. Mr. McConaghy. -

Mr. McConaghy. This amendment deals with the

change to the annuities for survivors of tax court-judges,
essentially to bring it more in conformity with the treatment
of survivors annuities that are there for other Federal
judges.

It also deals with three or four technical matters
that the Tax Courts themselves asked for. Such aé, permittinq
or allowing the Tax Court to designate somebody who is a §
retired judge as a senior judge, allowing the special trial !
judges to handle cases of general jurisdiézzgﬁ\under
$5,000.00. And two or three other techLical amendments. So

it combines the change dealing with annuities for survivors

of Tax Court judges with three or four technicals that the

Tax Court themselves has proposed.
The Chairman. Any objection from the Treasury?
Mr. Chapoton. No objection.

The Chairman. And hearings have been held on this

proposal?
Mr. McConaghy. Yes.

The Chairman. Senator Baucus, do you have

anything to add?
Senator Baucus. I think it has been covered. No

objection. A $50,000.00 only revenue loss.



T
\‘_ﬁ{:

FORM 740

FINGAD CO.. BAYOMNNME, N.2, 07002 -

N —b

w

™ ~ o o

@«

10

1"

12

13

14

i

s
16
17
18

19

20

AR

24

25

The Chairman.

will be agreed to.

9

Without objection, then, number 2

The next amendment Senator Bentsen -- state judges

deferred compensation plan.

‘Senator Bentsen. Mr. Chairman, this is one on

which hearings héve been held. I know of no 6bjection‘by

Treasury. It is very narrowly defined to take care of

judges. And where}they have had mandatory plans, section 457

was set up really to clarify the application on optional

plans. This is a situation where the state legislature meets

every two years, and does the appropriation every .two.years.

And if we didn't have this clarification, you would have a

situation where as soon as you had vesting, you would have

full income declared and they would have to pay. taxes on it,

N

The Chairman.

as I understand. And we are trying to avoid that.

There have been hearings held.

Treasury, do you have any objections to this amendment?

Mr. Chapoton.

No, we don't, Mr. Chairman,

and Senator Bentsen. We have worked with the representatives

of the state and the state of Maryland also had some

concerns.

We did think, I might add, after reviewing this

situation very thoroughly that it would be good for this

Committee to consider the possibility of broadening this

approach, not limit it to judges.

this be considered next year.

And we would suggest that

~ Senator Bentsen. Next year, you.séy?

Mr. Chapoton.

Yes,

sir.
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Senator Bentsen. That would be fine, Mr. Chairman.

But for the moment, I would like to see us move along on

this.

The .Chairman. Right. Any objection to this
amendment ? '

(No response)

The Chairman.  If not, it is aéreed‘to.

Mr. Chapoton. Mr. Chairman. -

The Chairman. Yes. _

Mr. Chapton. If I might intérrupt,_the point was
made that this covers only elected judges. We would think

it might be better to go ahead and cover appointed judges
as well. It covers appointed judges to fill a remaining
elective £erm, but we might, at this point, go ahead and
broaden it to cover all state judges.

Senator Bentsen. I see no objection to that.

The Chairman. All right. Without objection, that
change was made.

Number 4, Senator Chafee,.technical conforming
amendments for business development companies.

Senator Packwood. He couldn't be here today but
he asked me to make sure this was brought up and considered.

The Chairman. Mark. |

Mr., McConaghy. This does make a change. 1It's a

minor change, I believe. And that is that in 1980, the

Small Business Incentive Act permitted an alternative form
of regulation to be allowed for these regulated investment

companies. And this change proposed by Senator Chafee
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would permit the flow through of the mutual fund treatment,

meaning not taxing the fund itself, if those organizations
went ahead and used this alternative method of regulation.
It takes part of his bill -- Senator Chafee's bill -~ -which
is 5. 1304. .
' The Cﬁairmén.-‘Anyj revenue loss?

ﬁr.'McConaghy? No. The revenue loss doésn't have
any effecé-on budget receipt. )

The Chairman. Any objection by Treasury?

‘Mr. Chapoton. No objection, Mr. Chairman.

The Chairman. And hearings have beén held?

Senator Armstrong. Mr. Chairman,I just want to ask a
question. I have no objection but I'm -- in reading the
write-up, I don't understand why we don't permit this same
treatment to business development companies that;have less
than 100 stockholders.
there are some people,[including Treasury, that wanted to
lock at that. I think they felt that as long as these
organizations are regulated in some fashion then certainly
we would accept or honor that regulation treatment and allow
the flow through to occur. To the extent they weren't-
regulated at all, meaning under the Investment Company Act
of 1940 or under this alternative method, there is.g
question. ;s to whether or not there should bezéloﬁ through
treatment in that case. R ”

Back in 1940 or so, there were problems with the

people who put these together, essentially taking excessive
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amounts off of the investments that they made. And that gave
rise to the Investment Company Act of 1940. That required
there be 100 shareholders. The change that was made in 1986
provided an alternative to that rather than to register under
the Inve§tment Act of 1940. But it providéd?iﬁat alternative
énly,wherezit could gualify under the Investmént Company Act
of 1940 which would be 100 shareholders.

This accepts that change for the alternative
registrations. And .it 'kind of says, I think, that if they
are regulated under one or the other, we certainly will
accept that and allow the flow through to go through.

Mr, Chapoton. I might add, Senator, that the --
when.yéu lower the limit, you are really into the question
of whether they ought to have complete flow through
treatment like Subchapter S corporations. And, indeed, they
are asking for what might be a reasonable broadening of
Subchapter S, which is sort of another question.

Senator Armstrong. But that's exactly what came

into my mind, is that we have no corresponding regquirement

_for Sub S corporations. And this, in fact, as I understand

it. -- you could use a Sub S corporation for this purpose
except you would run afoul of the passive income.
Mr. Chapoton. That's probably correct. I think

this Committee will be considering the possibility of

.broadening.Sub S -on that :égard for gVerybodyr-

Senator Armstrong. Mr. Chairman, this is
bbvidhslyinot»the time to go into it in greater detail. And

I'certainly have no objection to this provision.
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The Chairman. Without objection, number 4 will be
agreed to.

Number 5, Senator Danforth, modification require=
ments for furnished form W-2 to terminated employees.

- Hearings.have been held on this, I qnderstand.
There is no revenue loss.

| Mr. McConaghy. That's correct. Mr. Chairman, I
think this just codifies with £he regulations the way they
are presently.

The Chairman. The Treasury supports this?

Mr. Chapoton. Mr. Chairman, I have just learned
that it does codify the regulations. It's a reasonable
idea. We did support the idea. Iijust found out that is in
the regulations. I am a little puzzled as to why we are
codifying the regulations, but if it's good enough for the
reéulations, obviously, we have no objections.

The Chairman. Any objections?

{No response)

The Chairman. Mr. Danforth, do you want to speak?

Mr. Danforth. No.

The Chairman. Without objection.

Number 6, Senator Matsunaga, #oluntary
withholding of state tax for certain fishermen..

Senator Matsuﬁaga. Mr. Chairman, that. should
reéd ?;gamen,"_nop."fishermen." I think the& got
confused._tit should be "seamen."”

The Chairman. All right.

Senator Matsunaga. Mr. Chairman, now here we have




14

a case of taxpayers wanting to have their taxes withheld

from their wages, but where the Federal Government forbids

fEE 2
t’T 3 it. The Federal law presently allows seamen to have Federal
. income tax withheld on an elective basis, but Federal law
presently prohibits withholding for state income tax. The
y rafidnale behiﬁd by prohibition is to prevent'oﬁer-
8 withholding where ée?eral states might seek to tax their
7 seamen.
8 My proposal allows withholdiﬁg‘for state tax

9 only where one state can lay claim to taxing a seaman's
10 wage. That is where the seaman is engaged on a vessel
buying between ports within the same state. Withholding

would be veoluntary at the seaman's election.

" Hearings were held on May 22 of this year. And
F%j 8 the proposal has no revenue effect on the budget. I move
{" 14 its adoption.
15 The Chairman. Any objection from Treasury?
16 Mr. Chapoton. WNo objection, Mr. Chairman.
i 17 The Chairman. Any other explanation, Mr.
; 18 McConaghy?
i 19 Mr. McConaghy. No.
: The Chairman. Any objection to number 6?7
E 20 (No response)
é A The Chairman. If not, it would be agreed to.
) 2 ). - Numgér'?, a one year extension of existing

2 exemptiohsifor certain fishermen. Senator Mitchell. .
24 -~ - | Senator Mitchell. Thank you, Mr, Chairman. This

& 25 'ishiegislation that will correct an unemployment tax problem
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which has plagued fishing vessel operations in Maine and
several other parts of the country. It will standardize the
tax treatment of fishing vessel emplovees sn that +he
treatment will be the same in terms of self-employment as
_ﬁo;éSocial Security tax and for income:tax withholding
bufppses._l .

| It was agreed to by the Senateflasé_yéar in
conference.' This provision's life was limifed to 1981,
This will extend it through calendar year 1982 with ‘one
minor modification, which is that it would not exempt from
unemployment tax coverage those persons who are members of
collecting bargaining units since they are, obﬁiodsly; not
self-employed. |

The Chairman. Any objection'ffbm‘TféasurY?

Mr. Chapoton. We did not objectatd.effendiﬂé'it for
another year. Senator Mitchell, I.thought we had discussed,
but I thought we had dropped the non-applicability of the
extension to collective bargaining units. " In other words,
the extension would apply to everyone, just'iiké‘it did in
19812

Senator Mitchell. Well, I am not aware of that
discussion, Mr. Secretary. I would be glad to discués-that.
with you following this.

Mr. Chapoton. Okay. We would prefer that it would
be across the board, just the way it wgé done in 1981.

The Chairman. Well, if'therg‘;'some problem maybe
we can pass over it while you discuss'i£; "

‘Senator Mitchell. Perhaps we could do that, Mr.
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Chairman.

The Chairman. Number 8, Senator Moynihan, rollover

of gain on FCC ordered disposition of broadcast property.
Senator Moynihan. Mr. Chairman, very briefly, in

1943 a provision was enacted which éro&ides that wﬁen.a

company is ordered to divest itself of a proPérty by the

FCC, that the capital gains of that sale can be postponed

if it purchases another radio broadcasting station. At that

time, the FCC only dealt with radio broadcasting stations.

This would change that language to read, "radio
or television broadcasting station or newspaper."” Since
that time, the FCC has been ordering the divestiture of
television stations and of newspapers. In 1975, the
Commission issued orders in which some seven small and
medium sized cities, where one company owned both the
newspaper and the television station, to divest itself of
one or the other. The Watertow Times has sold it -- in
New York state -~ the television station,
and wishes to buy a newspaper and not another television
station somewhere else. This would permit it to do it.

It seems to be a First Amendment issue as well as
an issue of equity on the taxation.

Hearings have been held. Dr. Chapoton was kind
enough to say the Treasury supported this measure, Wwhen we
held hearings on our last tax bili, but wanted to keep it
off that clean biil we adopted in July.

I would like to note that this would apply to

transactions consummated after June 24. And I believe Mr.




Chapoton will support the measure.

s 2 The Chairman. Mr. Chapoton.
1‘3 3 Mr. Chapoton. That's correct. No ohiectinn, I
4 Mr, Chairman. _ .
6 i ' The Chairman. Any othgr exélanationiv'I.think_
' Senator Moynihan covered it. o
° I | Mr. MéConaghy; Senator Moynihan, I had dne
7 questioﬁ. As we had written this up, it's effective on
8 January 1, 1980. That, we understand, takes care of a
8 rollover where there was a sale of a radio or TV investment i

‘ 10 or reinvestment in a newspaper. You mentioned that date

1 June 24th. That's why I wasn't -- the hearing, I think,

was on that date.

12
Senator Moynihan. The effective date would be
13
{i) June 24 when the bill was brought up. Whichever is the
14

most convenient.

15 The Chairman. Is there any objection to-the

16 amendment?

; 17 ) (No response)
; 18 The Chairman. Hearings have been held, is that
; 19 correct?
§ Senator Moynihan. That's correct.
E “ The Chairman. Without objection.
§ 2 Number 9, exclusion of certain R and D expenditures
_ for capital exﬁenditure limitation on small issued IDBs.
23

Maybe I could ask -- if it's all right with
24 Senator Moynihan -- the staff, since they have discussed

g . . . .
me 25 1t, to give us the primary points.




R and D expenditures are considered capital expenditures

18
Mr. McConaghy. . Under present law, the - :

whether or not they elect to be expensed or amortized. Sn

1a

4 today if.I have a small issue of industrial develop bonds,

. I cannot expend more than $10 million for capifg;“_
expenditures. Counted towards that, of coufsé,fa;eiresearch

s and deﬁelopment expenditu;es such as wages ahd'éupﬁ1iéé.

7 Normally, those are conéidered to be capitalized. l?”

8 This proposal takes research wageé and supplies

9 and says that they will not be capital expenditures counted
10 against the $10 million small issue_exemﬁtion.

1 The Chairman. Is that the way you understand it,

" Senator?
12
Senator Moynihan. That is right, sir. . The
13
ij) purpose being -- the present rulings have the effect of
14
discouraging the high technolegy small firms, which is
15

exactly what we would hope to see more of. And I believe

16 " Mr. Chapoton, the Treasury, supports that.

40

z 17 The Chairman. Mr. Chapoton.

; 18 -Mr. Chapoton. That is correct. We wanted it

; 19 limited_to the wages and supplies because that's where we

§ saw the problems. And so we have no objection to it.

§ ? The Chairman. - Any objection to the amendment?

§ A Mr. McConaghy. I assume, Senator.Moynihan, that
: 22

the effective date -- we understand that you want. it
23 || effective with respect to expenditures made after the date
24 of enactment regardless of when the obligation itself was

im) 25 issued.
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Senator Moynihan. Yes. The answer is "yes."

Mr. Chapoton. No cobjection.

The Chairman. Without objection, number 9 would
be agreed to.

Number 10, Senator Packwoﬁd, reforest-stqtion
trust fund transfer provision. | |

Senator Packwood. There currentiy exists a trust
fund. - The. receipts from that trust fund are obtained from
tariffs on imported lumber. And they are used to guarantee
that the backlog of unreforested forest service lands will
be reforested. This simply changes the source of the funds
for that trust fund from the tariffs on imported lumber to
cutting fees on timber sold off of the forest service land.

The Chairman. Mr. Chapoton.

Mr. Chapoton. Mrl Chairman, as Senator Packwood
and I have discussed in the hearing on this matter, we are
traditionally opposed to earmarking additional -- the
trust fund concepts in matters such as this. But all this
does is change the funding of the trust fund, and it keeps
the same $30 million per year limit so we have no
objection.

The Chairman. Any hearings? I want to make.
certain that hearings have been held.

Senator Packwood. The hearing was held.

Senator. Mitchell. At the hearing that you held,
I thought that you opposed that provision.

Mr. Chapoton. We did oppose. And it was the

basis, as I explained to Senator Packwood.as he asked me
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directly, your opposition is based on the fact that you
don't like earmarking. I said that is correct. We do not
like earmarking. We would not like a growth in the .trust

fund. That is answered; the same limit is put on it. So

~the only thing we are discussing now iS'the.logic of the

source of the funds. And we did not see any basis for

‘objecting to the switch in the source of the funds.

The Chairman. Mr. McConagﬁy, any other
comments?

Mr. McConaghy. 'No, I don't think so.

The Chairman. Any objection to the amendment?

(No respbnse)

The Chairman. If not, numbér,lo would be aéreed
to.

First of all, havé we settled number 7, Senator
Mitchell?

Senator Mitchell. fes, Mr. Chairman. I understand
that that has been resolved. And it's in the manner that
Mr. Chapoton indicated it would be acceptable to him.

The Chairman. Across the board?

Senator Mitchell. Right. Simply extended in its
present form for one more year.

The Chairman. All right. Number 7 will be agreed
to. | - .

Number 11, Senator Symms, declaratory judgments
for special use évaluaﬁion. Mark. _ - '

Mr. Mccbnaghy. Yes. This &ould'provide for

declaratory judgments ~- the first one in the second part of
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this proposal in two cases. One is where there is presently
an extension for the payment of estate taxes to get that
extension, you have toihave.a;certain.percentage of- yvour
adjusted gross estate, 35 pngent.in closely held business
stock. - |

‘There {8 no way really, to get in té'déterﬁine
whether or not you qualify. And Senator Symms!.proﬁosal
would be to establish a declaratory judgment .procedure with
respect to whether or not an-estateé is’eligible’ for.a
deferment of state taxes under that,proﬁision;. And the
computation of whether there has been an.acceleration once
you haQe a deferral of the state taxes.

| The second declaratory judgment would.deal ‘with

special use. value. And it would provide a similar
declaratory judgment procedﬁre that would determine the -
fair market value of;tbat specially. valued property when
that value is the only unresol&ed issue in the.estate.

The first part of this proposal deals with -
what is termed a "second death provision." And that. deals
with whether or not there is going to be & triggering or
an acceleration of the benefits from an extended payment.
It provides that where there is subsequent death -- in-
to other words, a second death -- if property passes by
death to another heir or transferee, that there wouldn't be
a triggering bf 6166 that would accelerate the payments.

. So those are the three changes.
The Chairman. Mr. Chapoton.

Mr. Chapoton. Mr. Chairman, we have no objection
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~him. This concern is on the ever increasing load of the

- We are concerned when we give them more work to do, such as

do is simply do what Congress intended us to do when it passed

22

to this change. It makes a lot of sense.
I would like to voice the concern of the Tax Court.

And Judge Tannenwald is here if you would like to hear from
Tax Court. They have got a backlog of some 40;000.cases.

this bill would do. The_extent of it is difficulp to
predict, but I do want to express that vefy définite concern
of the Court. | |

Thé Chairman. Senator Symms.

Senator Symms. Well, thank you, Mr. Chairman.
And thank you, gentlemen. My undefsténding is that it
would only be 50 cases.

Mr. Chapoton. Section 2032 (a) would probably not
be too many. I think there is some concern as to just how
many cases would be inveolved in the deferred payment of a
state tax, 6166 provision. I don't think the Court is
specificaily objecting, but they certainly do have a very
real and legitimate concern.

The Chairman. 1Is there objection?

-{No response) |

The Chairman. Without objection, number 11 is
agreed to.

Senator Wallop, expansion of 0il gale. credits.

I understand there that Treasury would have no objection if
there were an amehdment. |

Senator Wallop. Basically, what we are trying to
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those energy credits before and the Congrggs did not know
about carogin in the hydrogenation proces; of 0il ghale
equipment.

There are sbme revenue estimates in here." And
I have got to say that they. are, in my opinion, wildly -.
ove;stafed in what appea?s to be possible to happeﬁ bééause
there are, right now, only five projects that exists.

Unioﬁ Oil . Company has one -- $150 million:ovér:thetnextlf-f'
three years. And the credit amount total woqld be $15..
Tosco and Exxon has-made.$3 million and mostly in
engineering expenditures. And Chevron will be made. after
1983. The Rio Blanco project will hé made after 19837 And
Occidental will be made after 1983. And it says, "of the
above proﬁects, it looks as if Union,. Occidental, may.make.
the affirmative commitment base. And Tosco thinks they
will. So the Chevro and Rio Blanco projects probably won't
qualify for any of the credits. And that would substantially
reduce these revenue estimates, which are apparently
acceptable anyway.

Mr. McConaghy. Senator, . also eliminating it to
1981 and 1982 could cut down the --

Senator Wallop. Yes. That‘was the intent in the
first place. Something happened in that process and it
does confuse the_affirmatiﬁe commitment base later on.

Mc. McConaghy. These are based on 1983 and 1982
and they are higher than if you had it as you agreed to,
1981 and 1982, |

The Chairman. Mr. Chapoton.
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reﬁiew of the
this might be
extending the

situation.
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Chapoton. We have no objection as limited,

Chairman. Limited to 1981 and 1982.

Chapoton. Right, I might say that our

situation when it was_passed'suggestgd that

in order. We do have concerns about

credits, generally, but this is a different

Senator Bradley. Mr. Chairman.

The

Mr.

Chairman. Senator Bradley.

Chapoton. As I have diécuésed there must be

an affirmative commitment. That requirement is in the law

and would still be imposed.

The

Chairman. Right.

Senator Bradley. Is this now limited to 1981 and

19822

The

Chairman. Yes.

Senator Wallop. They are due to expire in 1981,

I think. It is limited to 1981 and 1982,

Senator Bradley. So that the revenue losses of

$32 million in 1983 and $22 million in 1984 will not take

place.

Senator Wallop. They will not take place. It is

not likely that the amounts in 1981 and 1982 would be as

high as stated.

Senator Bradley. Does Treasury agree with that?

Mr'

Chapoton. ‘I'm sorry, Senator Bradley.

Senator Bradley. Would you agree on this issue
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as provided if there was a revenue loss in 1983 of $32
million and in 1984 of $22 million? As the amendment is
presently written, wiil those revenue losses occur?
Mrx. Chapotbn; That was our estimate. Yes, sir,
we did ‘agree with £ho$e éstimates._. N
Mr. -McConaghy._ Senator Bradley, I Qqﬁid 1iké to
answer that; Tﬁe éﬁéndﬁent ofginally.that apéiieq_ﬁo_19ﬂ2
and 1983 would not‘-;v- o |
: Senator Wallop.f Actually,_iﬁ_qriginally applied
to i981 and 1982. Something happengd in that process ‘to get
it to 1982 and 1983, |

 Mc. McConaghy. If it did apply to 1982 and 1983,
as it was drafted, it would not have permitted an affirmative
commitment to allow the credit to it. However, if you
would go back and apply it to 1981 and 1982, -then the .
question is whether you also picked up affirmati§e commit-
ments within that period and allow the credit, if the
expenditure is subsequently made, up through 1991, like the
basic legislation, or whether you don't adopt that affirmativs
commitment rule. It would depend on how you came out --
there would be a difference in revenue. i
Mr. Chapoton. Let me interject. I misspoke.

a minute ago, I believe. The affirmative commitment rule

these two years or the affirmative commitment rule would not
apply. That was the arrangément, I believe.
Senator Bradley. Does this mean that you have

changed your position on other energy tax credits?
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26
Mr. Chapoton. No, sir, it does not.
Senator Bradley. Well, I don't know really what

L 2
() 5 || the difference between th;s tax credit.and.a-lot of other
4 energy tax credits that are under review right now.jig,
Mr. Chapotdn. The only difference ;hét Séﬁatqr
° Wallop\may'have, from my own standpoint -- ﬁh;'only |
6

'differenée’was,what Congress attempted to do ihr1978.'7
Senator Wailop; It was clear from the record that

8 | we had tried to do this. This was é conference committee

9 change in effect. It took place in_the early hours of the

10 morning and nobody realized that that had happened. But it

was clear that our attempt in the oil sh&ie world was to do

11
just what we are seeking to do here.

" Senator Bradley. - Does it mean that investments
iﬁ) " won'é-be made unless this change is there?
1 ‘ Senator Wallop. It pretty well does mean that,
15l yes.
16 Senator Bradley. Does Tfeasury agree?
; 17 Mr. Chapoton. Yes, sir.
; 18 Senator Bradley. If they will make the
_; 19 investments -~
g Mr. Chapoton. We have had long discussions. with
i 2 the groups and they are making that point. Yes, sir. We
§ 2 have not made an independent investigation of that.
. 2 Senator Bradley. What's your‘view offthe tax
23 credit for passive solar? . o
24 Mr. Chapoton. We have a proposal as you know,

ﬁm} 25 Senator Bradley. Tentatively. We haven't spelled out the
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details of it where we want to cut back on energy credits.
Either phase them out quicker than they are now phased out.
But we have had long discussions with many groups involved
that point out éo us with merit that they have made
commitments on the basis of the availability of the credits,
in keeping with the commitment of'Congfess‘in.1978 angd
1980, And we aré reevaluating the breath 6f_our pfoposall
in view of those discussions. | -

| Senator Bradley. 'These were commitments that
were made?
| Mr. Chapoton. Financial pommitments that were
made by investors and businesses in feliance upon the law.

Senator Bradley.' What was the commitment by the

,Congréss? A :

Mr.Chapoton. That the credits would be, in effect,
as stated. And that our proposal would ask Congress to cut
back‘on that commitment. Commitment may be the wrong word,
but cut back on the allowance of the credits as .authorized
under the law. We had a change proposal, but we had stated
that we are reviewing the extent to which we will request
a reduction in the credits in future years because of our
discussions with effected taxpayers.

Senator Bradley. I have trouble distinguishing
between thls kind of tax credit and other forms of tax

credits. And if the pollcy is to say no tax credlts, the

free market is going to do it all I.mean those are the

ground rules. But if the argument is that some tax credits

are okay and some tax credits aren't, then I think that you
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really have to produce the economic justifications for the
tax credits, which I don't see forthcoming here.
Senator Wallop. Well, Bill, I don t quarrel with

that" except that this was plainly an over51ght on the part

of Congress and part of the lntent of it. Deallng w1th a-

plece of technlcal -equlpment that we Just weren t expert
enoughgte;deflne correctly.when we pessed that 0il shale"
credit ie the first place. _

Senator Bradley.l That is precisely the problem
ef providing a tax credit for passiye solar energy. You
can’t.define clearly enoegh what it is. That's what you are
up against whenever you try to write tax credits for various
energy forms that change over time. '

Mr. Chapoton. Well, Senetor Bradley, in the
legislative history under this provision it does discuss
giving a credit for eqﬁipment te bring oil developed from
shale to the refinery. This is an expense in that chain...

I mean this equipment is an expense in that chain. And for
that reason, we did not object if Congress wanted to
revalidate the statement in the legislative history at that
time, |

But, as I have stated before, we had serious.
question about the desirability of energy credits in
general.

' The Chairman. ‘All right. As I understand, there

"is objection by Treasury of the amendment as modified, which

was the efigihal intent of the author of the amendment. It

does reauce revenue loss to less than $10 million. Is that
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correct?
Mr. McConaghy. That is correct, Mr. Chairman.
The Chairman. That may or may not be real as
outlined in my statement of record, but it is defined with
a couple of other amendments.
- .I would gﬁgss fffthere is some objeétion.we‘

should ---if there is‘n056bjection by Treasury and there is

no‘objection on the Committee, we will just vote on it.

Senator Bradley. Well, I would be recorded in
opposition.

The Chairman. Any other objections?

(No response) | |

- The Chairman. If not, let the record show that
Senator Bradley's vote was negative.

Number 13, Senators Danforth and Moynihan, trade
adjustment assistance. Mf. Gingrich.

Mr. Gingrich. Mr. Chairman, under current law,
workers are eligible for trade adjustment assistance if the
Secretary of Labor determines that increased imports
contribute importantly to the injury to the firms, which
result in unemployment.

Under the changes to the program made by the
reconciliation bill, the causation standard is to be
changed to a substantial cause standard. That is, a cause
which is important and not less than any other cause. This
amendmen£ would simply extend current law through the
remaining life of the program, the end of FY 1983.

The Chairman. As I understand, it really doesn't
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make that much difference since there is not much money
available in ahy eﬁent. Is that correct?

| Mr.‘Gingrich. Yes, sir. |

The Chairman. Any comments from any of the

‘Senators?

Senator Bentsén.f Yes. I would like to éomﬁent on
it. |

The Chairman. ‘Senatdr Bgntsen.

Senator Bentsen. Mr. Chairman, I recall when the
Administratipn was testifying on the.ominous Budget
Reconciliation Act. That they ﬁe?e.talking about reducing
benefits, but they werealso talkiné.about substantially
increasing training. As I recall, it was at the figure of
$112 million for 1982. But because the Administration was
late in its presentation and'perhaps not forceful enough,
the Appropriation Committees camein with about $24 million;
substantially below the $112 million. So although I
supported the Administration in what they initially did, I
strongly disagree with a reduction in training.

| We have got a situation in this country where we
have not done what has to be done for mature workers in
devéloping job skills. And, particularly, when businesses
are phasingrdown. And wé are not matéhing the competition.
We'a:é not doing anything like what the Germans and the

Japanese are doing, some of our most successful trade

‘competitors.

I am going to go along with Senators Moynihan

and Danforth_because with this continuation of the current
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standard, perhaps it will help make up for the fact that the
Administration is not pushing'as much as 1 think they should
for the increase in the training.

... But I would strongly urge the Administration to
rededicate its efforts and carry through on wha£ it initially
said: that it was éoinguté supporﬁ in ékill tréiniﬁg,fq;‘
people who are losing th;ir jobs because of foreign
competition.” and beéause of imports qomihg into this
country. . -

The Chairman. Senator Moynihan.

Senator Moynihan. Well, I thank Senator Bentsen,
and totally agree with him, as I believe Senaﬁér Danforth_
does. We justi hope this is an indication of £his Comﬁittee's
views.to the Administration.

The Chairman. Senator Danforth.

Senator Danforth. Mr. Chairman, I have é statement
for the record siﬁce I think this has been péétﬁy well
discussed. '

STATEMENT OF .SENATOR .DANFORTH_

Senator Danfortht Mr. Chairman. Senator Baucus

and I are very proud of our attorney's fees bill and grateful

to you for your support throughout this legislative endeavor.

Senator Baucus began considering this issue during the

_ Ninety-Sixth Congress, and has been essential to the progress

of the bill. He and his staff have been kind enough to let
me participate in this effort. Senator Baucus and I have
ihcorporéted some of the suggestions offered by the witnesses

before my subcommittee and Judge Tannenwald of the Tax Court
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in one clarifying amendment which we would like to offer at
this time.
The following changes have been included in our
amendment;" ‘
- Y, We haveiincluded' an "exhaustion of remedles"
provzslon”to be sure all taxpayers exhaust thelr admlnlstra-

tive remedies before proceedlng to court. The backlog of the

Tax Court 1s a source of con51derab1e concern to this Com-

mittee, and Senator Baucus and I agree that requiring a tax—
payer to pursue his or her administrative appeals would be an
improvement to'this‘legislation; The Committee report must
include language to permit a taxpayef to remove himself from
the administrative appeals process if the issue is one that
can ohly be resolved by litigation (such as, a conflict with
the circuits).

2. The maximum penalty that can be assessed
against a taxpayer for bringing a frivolous or groundless
action is increésed to $2,500. This award is only appropriaté
if the taxpayer has filed suit merely for delay or is
pursuing a frivolous appeal. Current law provides for a -
$500 penalty to be awarded at the discretion of the Tax
Court if a taxpayer is filing a lawsuit merely for delay.

3. The effective date of this legislation has been

changed to all Tax Court, District Court and Court of Claims

tax filings after June 1, 1982. _The_gffective daté_in our
original bill was after December 31, 1980, and applied only

to Tax Court cases. By delaying the:éffedtive date 6 months,

we intend to give the Tax Court time to establish guidelines
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for the award of attorney's fees in tax cases. We expanded
the coverage of the legislation to all tax litigation to
discouraée forum shopping. If we had not included this
provisioq, a taxpayer who paid the amount in controversy and
went to District Court would be judged by different standards
in his atte@pf to get attornéy's fees than a taxpa?er who

filed suit in Tax Court. Senator Baucus and I_felt_;bis_was

an ‘'undesirable result so we approved the following change,

 4. The current sunset provision within our
original bill is January 1, 1991. This provision has been
moved forward to June 1, 1987 to force Congress to evaluate
the operation of this provision mofe quickly.

This-legislation is very important to all tax-
payers and I am glad to be a part of its enactment. This
bill gives a taxpayer the fight to collect attorney's fees
and other related costs if he or she can show the
government's position is unreasonable. This is an important
safeguard against a sometimes arbitrary Internal Revenue
Service, and it should demonstrate to the people of the
United States that Congress is sincere in its effort to
protect them from groundless harassment by government
agenciés.

The Chairman. Without objection, number 13
would be agreed to..*. As I understand that since this was
typed, Senator'Packwood has had a discﬁssion with the
Treasury on.an amendment which hearings have Beéﬁ held. And
which has no real revenue loss. Is that correct?

Senator Packwood. Yes. And it'é a relatively
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siﬁole, Mr. Chairman.

In Oregon, the state of Oregon gives tax credits
tobanks. if they will make weatherization and other con-
servation loans to homeowners. Uhder the present law,'if the
homeowner ‘takes one of those loans, although of course, they

have to pay it back, they are not entltled to the Federal

energy Credlt._.ThlS amendment would‘say that-they-would be

eligible for the Federal energy,oredit. And I believe the
Treasury agrees with this amendment.

Mr. Chapoton. fes. Senator Packwood, there were
three perts to this originally, both of which the other

two would involve, in effect, either tax exempt financing

and a credit. We objected strongly to any change in those

rules. This involves a local grant and we would not object
to that.

The Chairman. As I understand from the staff,
this is non-controverial. No real revenue loss?

Mr. McConaghy. That's correct, Mr. Chairman.

The Chairman. Without objection, the amendment
would be agreed to.

Now I would like to turn, if we could, before we
consider other -- Senator Bradley.

~Senator Bradley. Is your plan to consider the
House amendments before additional Senate amendments?

The Chairman. Right. What I wanted to do now --
if we might move to a discussion of item number 16, Black
Lung Benefits Revenue Act of 1981.

Mr, McConaghy. The btlack lung b111 that the House
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comparison sheet. What it does is increase the excise tax
on coal by doubling the amount. And also changes tbe number
of provisions dealing with interest rates. And brings that
trust fund under the Internal Revenue Codel':I think the
comparisoﬁ-éheet a# the very end. we might~éo:throﬁgh;A The
first of which_shows éresent law is §$.50 per-ton on coal
mined underground or $.25 per tqﬂ on surface_mining, or
lessor of that or 2 percent-of the sales price. As you can
see in the right hand column under the House bill, those
amdunts would be aoubled. |

On obligations of the truét fund, the changes
gssentially are that certain claims, because of liberaliza-
tion of the rules, that have been previously denied -~ they
have been reconsidered and they have been approved. They
are not obligations today of the trust fund. . And the bill
would say that they do become obligations of the trust fund
and not the producer.

In addition, on obligations. of the trust fund,
present law provides that when someone decides that he is
eligible for those amounts that there is a lump sum benefit
as well as a monthly benefit in the future. This bill would
continue that payment' for the future,.monthly. But it would
say that the lump sum doesn't come until it has been
adjudicatéd‘that that person is eligible for trust fund
benefits.

dn interest rates, there are twb_changes. One is

that today the trust fund goes ahead and étarté the benefit
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with respect to the person that has black lung if it's

determined that the operator -- there is a responsible
operator, then he has to repdy . fhat trust fund. That
repayment-ié ati% percent intergst..‘The changé under - the
bill woﬁid provide:that £heﬁintefest;rate will be —-- that
the Qperafdr has té.repaQ ES the trust fund will be at 15
percent in 1282.:”Andfthgn;the general inte?ést rate that
applies to_ﬁax deficiencies. :

In addition to that, when the trust fund doesn't

have the money to pay benefits, it turns'around and borrows

from the general fund. And the House bill, H.R. 5159, would

change the rate at which interest is charged to the trust

fund when it borrows from the general fund to a rate which is

equal to the current average market yield on outstanding

obligations of comparable duration. The comparable duration

is really the change there.

And the last change on black lﬁng in the H.B.
5159 is the provisions under the Internal Revenue Code of
1954; H.R. 5159, as I understand it, does not provide for
the benefit side.

- The Chairman. Senator Heinz has an interest in
this particular bill. I just had Mark MéConaghy go through
and explain its provision. And I was about to ask him --
Mark, as'I understand, the House intends to act, at least
the Houée.Ways and Means Comﬁittee - ih the full House
tomorrow on the tax side. Is thét'cﬁrrect?

Mr. McConaghy. That's'correct.:'One:of the bills

on the suspension calendar on the House.
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The Chairman. It is my understanding that hearings
were held this morning. =

Senator Heinz. No, Senator. Tt is in two parts.
The tax part is in opﬁ jpris&id?ibn; The benefit parts are
in theﬂﬁuﬁan Resodrcgsféommittee division. Senator Hatch
inte.nde'éd to hold ‘hearings. I don’ t know if as of 1-:hi_s-
moment he has completed those hearings. He may very well
have. And subseguent to those hearings, ii}s my under-
standing he will report out of the Human Rééoﬁr&és Committee
the benefits porﬁion of the bill.

It would be my suggestion, Mr. Chairman, that the
Committee adopt a procedure that aé soon as tﬁe House bill
is received at the desk that it be'feferred to the Committee.
But that we take action today, if this would be. proper, to
go on record as reporting it back forthwith so that it would
be in order for Senator Hatch to offer his Committee's
provisions and amendments to that bill.

The Chairman. I think we might have another
procedure that might work. Mr. Lighthizer.

Mr. Lighthizer. Senator, could I suggest that we
report out a clean Senate bill identical to the House bill;
put it on the calendar. And then when the House bill comes
over, it will automatically go on the calendar and it won't
regquire .unanimous consent then to bring it up because it
won't bg at the desk, it will -be on the calendar.

'Senator Heinz. That would be acceptable.

-The Chairman. Senator Long.

Senator Long. Mr. Chairman, some years ago I was
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;nvolved in this legislation. And I was Chairman of the
Senate Conferees at a time when we agreed to it. What has
shocked me since that time is that the spending froﬁ the
fund has had no regard whatever to the amount oOf money
raised_by_it. I thought when we put that tax qn'tbat that
wasﬁshpposed to pay for it. But the épending.ffom the fund

fund -- it has gone willy-nilly. And I don't-think there 1

has been any program where there has been more spending with

kinds of situations where people presume to have black lung |
just because they happened to havelbeen near a mine. I i
have one example of where a man was killed because his head
waé crushed by a rock. And the assumption was that because !
he had worked in or near a coal mine, he is assumed to die
of black lung even though.His,head was crusﬁed by a rock.
And, obviously, he didn't die of black lung. |

I am dismayed that this compromise doesn't do more |
to take a look at these old claims because I think a lot of ;
them are excessive. But as I understand it, the bill
perceives only assumptions that there will no longer be any
need to borrow from the general funds after 1985. And I
would like to suggest that after 1985, we repeal the
authority to borrow from the treasury. That being the case,
that we'd finance these black lung benefits to tax. That's

the idea of it. -Doubling the tax to finance the benefit.

And I would like to hope at some point this won't be
just regarded as an open end to call on the general

Treasury.
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The Chaifman. Mr; McConaghy.

Mr. McConaghy. Senator Long, it would be in the
surplus on a yearly basis through the 1980s. ‘But there is
a deficit in there'thatfhas been accumulated.n_And the
surplus yoﬁfpick up in 1981 throhgh 1985 willjﬁot pé enough
to offset the deficit ghat'now egists. N o

| Senator Bentsen. What kind of a surpluszis that?
What kind of a deficit do you now carry? Because I
certainly agree with Senator Long that there has been some
abuses in it.

Senator Long. If we had had this same type
provision just to take it out of the‘deficit on Social
Security, by now, we would probably owe about $5 trillion.
And it just seems to me as though if we are going to pay for
it, we ought to go ahead ana pay for it. But I don't think
we ocught to leave the open end to just pay anything they
want to pay and come back to it later on to double it again.

Mr. McConaghy. Mr. Chairman. |

Senator Bentsen. What is that deficit that has
been carried? And how much have they indebted to general
revenues?

Mr. McConaghy. For 1981, Senator Bentsen; it is

estimated that the fund has spent a total of $789 million.

.And the collections for that year will be $237. That leaves

a net deficit of $552 million. For 1978, the deficit. was
$719 million. For 1979, $401 million. For 1980, $536.
And it is estimated, as I say, for 1981 that it would be

$552.
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The doubling of that tax certainly does produce
for the future, a surplus, but not enough to offset these
old deficits. |
Mr. Stern. As I unéerstand it,  the proposal dealt

waﬂlnewlxnromug'authorlty. And accordlng to the tables

that were supplled by the Admlnlstratlon, no new borrow1ng

authorlty W111 be necessary after 1985 because on a year by

year ba31s, ‘the amount taken in.will be equal to or exceed

the amount that is spent.. |
- Mr. McConaghy. As to new borrowing authority,
that is absolutely correct.__..
Senator Long. 'Well, aceording to these estimates,

no new borrowing authority will be needed. Then I would

like to propose that this measure be amended to say that

after 1985, there will be ne new borrowing authority. The
whole idea is to pay for it. All right. I am willing to
pay for it, but I just don't think that we ought to leave
it open ended just to keep borrowing more and more money.

Senator Heinz. Mr. Chairman, I don't have any
particular objection to that but I want to know if it causes
any parliamentary problems with the House.

Mr. Lighthizer. Senator, all we have to do is
have a companion bill. It does not have to be identical.

The Chairman. The House has taken some step in
that direction,hasn't it, Mr.;MeCeaagy? Or it wili.as far
as the trust fund is concerned? |

Mr. McConaghy. Yes, thef have._'

The Chairman. It is my understanding that what we




S
-
=
-
o
-

.

PENGAD CO., BAYONNE, N.J. 07002

-—

L]

| w

10
1"
12
ll3
14
15

16

17

18

19

20

21

23

24

25

41
have here is a very delicate compromise. I had a call from
the Vice President on Saturday with reference'to‘legisletion.
I met with Secretary Donovan. When Qou have ﬁhe
Administration, the United Mine Workers, and Carl Perkins
all on the same platform it is shakey at best.

(Laughter) : ’

The Chairman. I can't see anything wrong with
this amendment. I think it is a gqed amendment. I'm not .
certain whether Cengressman Perkiﬁs woﬁld share that view,

1 - Senator Long. Well, the reason that the thing is

bankrupting the Government is that -- |

The Chairman. If you just.walk through a coal
mine, you are eligible for benefits. |

Senator Heinz. Mr. Chalrman, the black lung trust
fund has been around for a whlle. It is not entlrely new.
And I think that given the fact over the last five years,
six years, there have been large deficits.--"but we have
the opportunity, with this legislation, to put the fund on a
sound fiscal foundation.;-It wasn't that way last year, or
the year.before. And whether it's Congressman Perkine or
the Congress institueionally, this ie semethiné that.hae been
broke, metaphorically as Qell as figuratively.for several
years, and the Administration, as a result of negotiations
between the UMW and the operators, managed to find a
solution that all could llve with. As I say, I thlnk
Senator Long's amendment is a good amendheht. i'j&st want to
be sure that it doesn't upset an apple cart which we all

want to see succeed. Because I know the Senator from
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Louisiana feels that anytime. you get coal operators to go

on record in favor of doubling their tonnage tax that some-
thing quite useful has been achieved. And I don't think any
of us uould_uant to upset that apple cart.'

| | Senator Loug. You and I know the consumer 1s

going to pay for this.- I mean this 1s go;ng to be passed ontyg

the country will pay for it. And all I am saying is that

I was lead to believe that if we vote to double the tax, that

to urge that we just amend the bill to say that hereafter .
you won't have the borrowing authority. That is, after 1985.

Senator Heinz. Mr. Chairman, may I just inquire.:
of the Senator from Louisiana -- are you saying that there
won't be any new borrowing authority or are you saying . .
it has to be out of debt by 19852

Senator Long. Oh, no, I am not saying you have
toc be ocut of debt. We are just saying that wherever they
stand in 1985 -~ that they won't have new borrowing authority
after that. 1Is that what you understand, Mr. McConaghy?

Mr. McConaghy. That's what i understood,
Senator.

Senator Long. According to the estlmates, they
canhlive_uithin that. Isn't that . rlght? i

. Mr. McConaghy. 1If the Admlnlstratlon e beneflt

side would go through then it is thelr estlmates that w1th

this tax that they would not need new borrow;ng authorlty
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after 1985,
Senator Long. Now we know that‘they have got
a potential of making great savings in this thing if they
would come down to the éxtent that some Qf-ﬁs would like to
see it. But even if they don't, as i understand it, this
wouLd'éSVQEURt:. | | o
| Thé-Chairman. iI éertaiﬁiy:shafe the vieﬁy.‘
exéfessed by Senator Long. This is fealif 5 ;ax‘increqqg.
There are not too many reforms in the package. There'is -
still no review at all of claims approved prior to =enact-
ment. And in my visit with Secretar& Donovan, I told him
that I didn't feel that it was a ﬁéfy sound piece of .
legislation. But if, in fact, it did by increasing.the
tax and if, in fact, it did have an agreement, if they
were going to finally make it solvent thét.liqould certainly
try to support the Administration. So I see no objection
unless there is some objection to Senator Long's amendment
to report the Senate bill with that amendment.

) Senator Moynihan. Mr. Chairman, this is the
first major tax increase of 1981. I thought you were going
to say revenue enhancement. It's a flat out tax increase.

The Chairman. It's a flat out tax increase, yes.
. Senator Moynihan. Would it be out of order to ask
how much the tax increase is?
Senator Heinz.. It would not. _'
Senator Moynihan. Curiougly, the'sqﬁﬁect-hés
not arisen. It doesn't matter, of éoursé;

Senator Heinz. The deep mine coal goes from $.50
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to $1.00 a ton.

Senator Moynihan. That I can read. How much is

the tax increase? How much will the Treasury take in and --

Senator Heinz. Maybe we should ask the Treasury
abopt that. - |

Senator Lané.' He gave us éJnumbéf;-.I guess we
wopld have to double it.: | | : |

"Mr. McConaghy. It is in the material, Senator
Moynihan, but it would_increase the amount in 1982 by
$193 million. The increase in tax would pick up én
additional $299 million in 1983; $3i3 million ih 1984;
$327 in 1985 and so forth.

The Chairman. But I might add that the only
reason for the tax increase is that we are having the same
resistance from those that haﬁe plundered the system so
far to refuse any benefit reform. So the only alternative
is a tax .increase. It's not the way this Senator would
propose that we do it, but I know how much influence

Congressman Perkins has.
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The Chairman. Is there any objection to reporting
the: Senate bill with the long amendment, as outlined by
Mr. McConaghy?

{No response)

The Chairman. Without objection, that will be done.
Now'we will move to -- I know Senator Glenn is here waiting
to discuss an amendment, and maybe others who did not comply
with the guidelines set out. Maybe you can just make your
statement now, John, so we don't hold you up. It is S. 1888,
one ‘that Senator Symms and I understand eight other members
of the committee have an interest in, one which the Treasury
objects to and one which, if adopted, would be really the
amendment just approved.

Steve, do you want to proceed or is it all right
for Senator Glenp? |

Senator Symms. I would be happy to yield to
Senator Glenn.

Senator Glenn. Thank you very much, Mr. Chairman,
and Senator Symms. I th;nk the committee for giving me this
opportunity to speak with you about Senator Symms' bill,

S. 1888. I supporg 1888 very strongly because its core
provision reverses the retroactive application of revenue
ruling 81-225.l The retroactivity came as a major blow to
people who purchaséd the so-called wraparound annuities this
year, and their surprise and disappointment is certainly
understandable.'lNumber one, the retroactivity changes the

rules in midstream. It taxes on earnings from annuity

contracts that have traditionally been deferred in accordance
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with long-standing tax law principles. And, number two, no
notice was given to the affected parties. Previous Revenue
rulings in this area had been all applied prospectively, nof
retroactively.
| " Equally important, ﬁo one could have anticipated the
IRS's éction in 81-225 by examining these previous rulings
because they are based on completely diﬁferent-theories.

| Number threé, the costs appearlto somewhat
outweigh the benefits or certainly come close to it. While
reversing the retroactive effect of 81-225 will- cost the
Treasury approximately 10 million, it is quite likely it will
cost the companies involved nearly that amount just to comply

with the ruling. And this entire cost, of course, would be

a deductible business expense, and so it gets to be very

uncertain as to whether Treasury would really realize

anything out of this if the companies are forced into this

kind of an analysis immediately.

If the ruling is overturned in the courts, as many
tax advisors think it could be, Treasury would in fact lose
the funds originally .paid by the annuity purchasers. 1In

fact, it may well be impossible for the companies involved to

.comply with 81-225, particularly in the time period that they

would have to do so: between now and as of the end of January
as I understand 1t because to do so, to comply, would require
them to recalculate on a day to day basis the ea:nings

generated by every contract holders mutual fund shares. The
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shares are not segregated in a manner permitting this kind of
calculation to be made, and so literally whole computer
programs would need yet to be developed to enable them to
comply with this. So in view of these facts, it would be
unfair -- perhaps even pointlegs -- to apply 81-225
retroactivély. And.I would urge the committee to adopt this
legislation that will reverse this refroactivity.

I would add that time is of the essénce in this
because for the companies to comply they would have to be
starting immediately to comply with the law and get these
programs all run out by the end of danuary, as I understand
it. And if we wéit for committee action until aftef the
post-holiday period, they already will be committed with all
of those expenses that entails, at least with one company,
an estimate of up to $5 million to set up the computer
programming to comply with this. So it appgared to gain very
little to go through with this IRS ruling, and it would gain
very little out of it, would.cause a great deal of problems
for the companies, all of which their expense, of coufse,
would be deductible. And so I very strongiy support S. 1888.

The Chairman. - Well, I know there are probably
three or four other amendments inithe;same category where
objections have been raised, whether weiﬁant to get into all
those at this tiﬁé or nat, but I wanted to givé;Senator Glenn

an opportunity to be heard.
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As I understand, Treasuryfié.bpposed to this
amendment. Is ﬁhat correct? :

Mr. Chapoton. That is correct., Mr. Chairman_

The Chairman. .is there any way_this could be worked
outAto accomﬁodate the Sépators involved?

- Mr. Chapoton. Well, Mr. Chairman, as I explained

Qhen this matter came up-in the subcommittee hearing, we do
nét regard the ruling as unfairly or retroactive.ert was a
1980 ruling which made it clear that the wraparpuﬁd typé
annuity would cause a problem, did not yield a deferral. The
Securities and Exchange Commission recognized.that that.
ruling might apply to thié new type of‘offering that was then
being made, and required all offerings to be stickered, giving
the investor notice. I do not have those with me, but some
of'those stickers say that if the IRS took an interpretation
consistent with the 1980 ruling th;t no defgrral woﬁld be
pefmitted and investors are advised to seek their own counsel.
In isguing the ruling, as I have stated before, all rulings
_afe retroactive and proépective unless the Commission.:
e#encises his discrétign to make them prospéctive ﬁnlf..

~ In this case; the Commission exercised the
discfetioqxto be prospective from January 1, 1981, recognizing
the fggf';héf thére were some aggressive firms-that,,in
spitelof the existence of the 1980 ruling and .in spite of the

SEC's sticker to take a more aggressive position, other
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i

taxpayers did not. So we assumed everyone was on .notice from i
January 1, 1981. 1Indeed, everyone was on-notice sihce.that
date;' Thgt is the date of the effective date of the .ruling.

Senator Bentsen. Mr. Chairman, if ; might comment
on this. Secretary Chapééﬁn and I discussed this at some
length in the hearings, and I opposed the position of
Tfeasury in making this retroactive. And I think it was
highly speculative as to whether or not the ruling wés going
to come out this way.

You are talking about a raéher contrived apbroach
I think in using the public accéss approach. The other
situation where in other variable annuities backed by mutual
funds, yqﬁ had another situation where at least three of them
héd been sanétioned. And those situations, i am nét éﬁre
thét;they were retroactive or not or whéthe; they were
pfospective. I think the least that could be done under this
situation is to make it prgspective. |

Mr. Chapoton. ‘Senator, the 1980 ruling that I.

referred to was totally retroactive as well. We had a

the Congress-take a good look at what is happening here.

The wraparound investment type annu1ty is u51ng the law
appllcable to annultles to permlt short- térm or long-term
deferral of 1néome tax on investment type income! The_Service

has issued I believe three rulings now, the 1980 being the one




g
-
E
-
[
-

+

PENGAD CO., BATONNE, NJ, 01002

-~

10 "

n

12

24

25

80

before -the September 24, i981 ruling. Concern was expressed
about the deferral obtained under these rulings because
indeed -< it is:alpoint we-have-made - .
obtained for investment income, you should not have to use an
insurénce'éompany tc'dq it. It shouid be available to all
taxpafers and Congréssishould reQerse that matter., And that
was addressed inttheAIQBOmruiing. And as I stated, taxpayers
clearly -- the companies were clearly on notice with the IRS
-~ that that feally might apply to this type of annuity, and
the-SEC s0 concluded, and we use that date as the date on
whicg everydne had to be on notice. The ruling could have had

an earlier effective date than that, but from January 1 we

-knew that taxpayers had to be on notice because every

prospectus was stickered. : -

The Chairman. Well, if I could suggest, I know
there are two or three other members who have like amendments,
but there may be some controﬁersy, and I guess we haQe to make
a judgment in a few minutes whether we want to jeopafdize the
amendmeﬁts we have just adopted by adopting those that are
controversial. .In the meantime, if we could delay a decisiOn
on that and move on to the few other House bills. We
cértaihly appreciate Senator-Glenn;

- Senator Symms. Mf. Chairman{ I might ﬁustAéay
béfore we gb off this that I would hope that there might be

some way that before we get through with this mark up the
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Treasury could just take another look at it. I think there
are 1l members of this cqmmittee that thought that this
retroactivity is the tey to this thing just because of the
end of the year ending. And it just seems to me like that it |
will be unfortunate if we cannot reach some ktnd of aﬁ
accoﬁmodat}on on this. But it is like you to;d me.earlier
today‘at 1uneh: And we have.got;ll sponsors ot the committee,
but we de net have Don Regan on it. And I know the facts.

SO0 we will have to see-if we can't work it out. Eut I sure

feel like this would be a mistake if the committee does not

act on it. But I would like to do it in concert with
Treasnryebeeause I think it is in their best interest. §

héehator Glenn. Mr. Chairman, i thank you very
much for lettiné this come up now. And one thing I would

like to stress, and I hope that the committee can see fit to

take action on this before we go out, before‘we adjeurn,
because if this is left to hang over, the time required on §
the.companies means that they have to go ahead and commit a
number of millions of dollars to all of these computer i
studies and runs right now unless action is taken on this

before we go out. They would be up against a time deadline

that would not let ‘this come up after the first of the year

fit to take thelr action on: thls Just as soon as p0581b1e.

And I thank you very much for letting me come in:out of order.
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1 The Chairman. Thank you, Senator Glenn. We will
F N 2 see if we can work out something. If not, we will call you, |
’ 3 : We have two other items on the agenda, plus the

4 | additional amendments. I understand,Senatof Bradley is

§ || working on a study ameﬁdmeht with Tréésury'thét may be

6 acceptable. -Senaﬁor Roth has a sepayate fesolgtién_which he
7 || would like to have.aéted on by the committee.

8 | We turn noQ-to H.R. 4717, on page é‘of the agenda.

9 o _ Mr. McConaghy. Mr.Chairman, it is item number 15.
10 || It contains threé provisions in it. The first deals with .

1 LIFO recapture. -Presently, becaﬁse of a change thét was made
-1? in the Windfall Profit Tax Act, there would be recaptufe on

13 ligquidations, and that recapture'would be‘on the LIFO reserve.

14 || The provision that is contained in H.R. ‘4717 would extend or
15 || at least postpone that from going into effect for one

16 || additional year. So that that LIFO recapture provision that

17 || 1s scheduled to go into effect at the end of this year would

- FORK 740

18 || be postponed and would go into effect December 31lst, 1982.

3 19 The Chairman. Could I just ask as a matter of
g 20 || 9eneral information, the House will act on this proposal
f 21 tomorrow. Is that correct?

22 . Mr. McConaghy. That is correct. H.R. 4717 is
23 || scheduled for the suspension calendar tomorrow.
24 The Chairman. And it has been approved by the Ways

and Means Committee?

A,
&
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Mr. McConaghy. It has, yes, Mr{ Chairman..

The second éart of H.R. 47i7 deals with the
carryback ofnet operating losses.;ineg_ntly, there ds.a !
general rule that allows losses to be carried back, three
years and férwér@ 15 ygdrs;.however}:there is a special
provisién with respect to banks and cerfain th?ift !
institutiéns,'savingg and loans. It will allow them to
carry back their lésses 10 years and carry them forward five
years.

 fNMA, the Fedefal National Mortgagé Association,
is not.eligible under this present law for that 1l0-year
carryback and 5-year carry forward. It is under the general
rule which.allows a carryback of 3 years and a carry forward
of 15. The change that was made by the House would permit
FNMA to have a 10-year carryback of its net operating losses
and a S;year carry forward.

The House did provide an amendment to the original
proposal; and it said that that 10-year carryback and 5-year
carry forward would not be available for the sale or
exchange of mortgages or securities or othé? evidences of i
indebtedness, but it would allow the 10-year carryback and
the 5-year carry forward for so—callgq operating losses,

those that do not result from the.sale or exchange of

mortgages or securities.

The Chairman. That did limit the possible loss of
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revenue to wﬁat, 14 million? .

Mr. McConaghy. Yes, Mr. Chéirﬁén. Otherwise,
there could have been a sale of those securities which conTA
be carried back immediateiy and create a revenue loss perhaps
as high as 500 million. | |

The third.part-éf that bill, H.R. 45{7, requires
information returns with respect to safe,harbor.ieéses to be
filed by January 31lst, 1982, so that we can get information to
determine whether revenue and what is gbing on.

The Chairman. 1 think that provision is
necessary or at least it would be very helpful to Treasury as
we assess the impact of the leasing provision, because it is
coutroveréial, as Mr. Chapoton learned last Thursday.

Mr. Chapoton. Thét‘is correct, Mr. Chairman. We
aré going forward with a régulation and a forﬁ to -request the
same information, whether or not this is put in the law.

The Chairmaﬁ. Is there any discussion of any of
these provisions from the members?

(No reséoﬁse)

-Thé Chairman. If nbt; Mr."Lighthizer, how.do you

suggest we handle this? The House bill has not vet been

passed.
Mf;:bighﬁhizer. ‘Mr. Chairman, the committee can
agree-to'hpld the House bill at the desk and authorize you

to offer an amendment which would include all of the items
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that the committee has agreed to today. And that presumably
could be done on Wednesday, or tomorrow, if the billncomee
over early_enough.

The Chairmah.' Maybe before we make that judgment
we shoule .consider the other House bill whlch has about,
what, eeven prov1e10ns?

Mr. Ltghthizer. Yes, sir;

;shr. MCConaghy:- The other House bill is H.R. 4961.
It is item 14 oh the sheet. - It does contain seven provisions,
the first of which deals with the vacation homes, or the
family rental tax. Senator Armstrong's amendment prior to
this time dealt with codification of certain regulatory
requirements. The House's present law does provide, if I
rent to a family member, that counts, even thohgh it is
rented at fair market value.

The House bill changes that somewhat by saying
that if I rent it to a family member or to a co-owner, and
that family member Or co-owner uses it as his principle
residence, that the time will now count as'personal use as
long as it is rented for fair market value.

I think that Senator Armstrong had an amendment

2 that he raised before which would go beyond that and say that

any time there 1s a full fare rental value to. a member of the
family or co-owner it would not count as personal use,’ and 1t

would get rid of the requlrement contained in the House bill
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which provides fhat result only if the family member is using
it as his - principle residencé.

The House also made their changes effective for
taxable years béginping after December 3lst, 1951. And I
think Senator Ar@stfong also had an amendment té go back to
the date that that provision was put in, which was 1976.

_ Senator.Armstrbng. Mr. Chairman.
TThe Chéirman. Senator Aﬁmst;@ngf"

Senator Armstrong. I don't know what motivated
the selection of the date December 31, 1981{_but that does
not make any sense whatsoever because thg whglg.Purpose of
this provision is to go back and do with“greapef precision
whaf_I-am sure Congress intended in the firét:place.

| In hearings, I think we have clegfiy establiéhed
th;t it was never the intent of the Congress to impose-the
so-called famiiy rental tax, that is, to disal}ow these
deductions on rental property which is rented to famiiy
members. Congress has on several occasions put fiders.on
éppropriation bills, preventing the implementation of this
tax provision. I have forgotten how many ﬁimes, but two or
three times that comes to mind immediately. And so
obviously the correct date would be December 31, 1975. I
cannot imaginé.that we would répeal this proﬁisioﬁ;:ﬁﬁich
got in there by accident anyway, for the future and.leéve it

on the books for the past so that somebody could go out and
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fish around on tax returns and require as a result of .audits
some payments under this unwise, and in my view, unintended

provision of the tax bill. So I would hope that we wenld

- take the date 1975 and just in effect wash it off the books.

The Chairman. Mr. Chapoton.

'i"ﬁi. éhapoton.. ﬁell,:Mr. Chairmaﬂ, if I might say,
as wu know, Senator.Armstrong;-we.do not like retroactive
changes. People have filed their returns. I thihk we can
assume correctly ‘that most pedplé ha&é filed their returns in
accordance with the 1aws‘th;t then existed. And we-wiil be
requiring people t§ file amended returhs, to go back and seek
refunds. I know people don't mind it if they séek refunds,
but some people will get the message and some people will.not
get the message. It would héve definite administrative
préblems. |

ﬁgaddition, I would point out that if the’ deduction
were not allowable, then theré will be greater deductions
allowable in the future because their bases will not have been
reduced in the property by the deduction Fhat was not
allowable. éo it seems to me that if we s£art from éhis
point forward, the Congress pués the rule ——jit was a very
ciear rule, to thé contrérf, in the paét-—-jCoﬁéfegg'ndw puts
in'thg fule that it think; it ié correcﬁ-whefe.fuiiﬂz'
deductionslwill béiévailable_oh the_house.?;rWhap we are

talking about is'depreciatioh on the building. : 1t is feally

U7
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a question of when that deduction is geing to be available.
And I think we ought to start to change the law for the
future.

Senator Armstrong. Well, Mr. Secretary, correct my

recollection if 1 am in‘error,:but it is my belief that the

testlmony before: this commlttee d1d establlsh pretty clearly .
that thlS has not been 1mplemented, that for the most part,
taxpayers are not cemblylng with it. And that the real reason
this came to 1ight in the first place was -as a result of some
audits, where it Qas the attempt of agents to impose this
really in a way that was surprising. 1 think to most tax
practitioners and also to members of this committee;

So I would have real doubt that we have got a-lot
of taxpayers who have failed to take these deductions. And in
any case, even if that were true, the reverse of what you
just said would apply. In other words, it ie not going to
change the amount of tax liability that will ultimately be
owed by any taxpayer. It is only a question of when. So
what I am saying is lets iet sleeping dogs lie. If somebody
has not taken the deduction in the past, it is available to.
them in the future. But if they have taken-it, I would hate
te leave in the law a provisiop which would in effect permit
somebody to-gO'back and audit their ret;ra and'hate a big
rhubarb over what is a small amount of money, but I-thlnk

qulte a large pr1nc1ple.
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Mr. Chapoton. I recognize the merit in what you
are saying. I thlnk part of our concern is where the
sleeping dogs ‘are right now. The law I think is quits clzar.
Sc that .a tax advisor would have had to advise them when the
deduction was not avallable in the early year. .When we amend
thlS, tax adv1so£s wmll.deflnltely have to go back 1n many,
many cases and tell their clients to flle amended returns.

So I thlnk we are both trying to reach the same
result,.that.we don't go.back and affect earlier years. T
would think it would affect fewer taxpayers if we start from
thislpoinf fofward.

And I must always point.out that there are a lot
of taxpayers out there who .comply with ehe law, who do try
to do their best as it is written. When this happens, we are
sogt of rewarding, in some cases, those who have taken an
aggressive position again.

Senator Symms. I wish you would use that same
logic on that wraparound annuity spot.

Mr. Chapoton. It is the same logic.

The Chairman. While they are discussing it with -
staff, if we could go on.

| Mr. Chapoton. Mr. Chairman, also again to discuss
the principal residence pqiht;:Merk, is that involved in this
N . )

amendment?

Mr. McConaghy. That is involved with Senator
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M. Chapoton.. Well, I guess I shéuld wait.

The Chairman. Go ahead.

er.jChapoton. Well, I thought maybé I ought to
get to Seﬁator Armstrong. We would defihiteiy_oppose méking
the amendment apply to anything other-than éhé pfincipal

residence. We would be very concerned if beach houses,

fvacation homes, that type of thing, could be leased to family

members. It is just too much possibility for abuse. We
think ﬁhat éhe pendulum wouid swing far too far the other
way if we do that.

| The Chairman. Lets go on to b while they are
discussing that. |

Mr. McConaghy. All right. The second part of that
biil deals with attorney's fees or the award of attorney's
fees in tax cases. There is a substitute bﬁ Senator
Grassley and Senator Baucus that we can pass put that is
very much similar to what the House did.

Under présent law, attorney's fees are permitted
to be awarded in tax cases in the District:Court and the
Court of Cléims, but not in the Tax Court. The substitute
and the House bill provide thap_attorﬁeyts'fees will be
awa;ded and“pefmitted in the Téx Court é; well.észthe Diétrict
Court and thé Court of Cléims.; It éré@idésftp;trthey would

be awarded where the position of the United States is
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unréaSOnable. The changes made to the House bill are on the

]

right side., This one is identical to the House bill, except

L&)

that it provides the taxpayer has to explicitly carrv the

4 bur@gn of Showiné that the position .of the United States was

5 unreasdnable.

6 : .: ’ The_secdndﬁitemﬂwould be a changé from the House

7 || bill, and i£ deaLSAWith‘fhe issue of whethér.or not somebody

8 || that is not a party to the proceeding is entitled to

9 || attorney's fees. Tﬁe House biil ddgs provide tha£ if someone
10 || is an attorney or an accountant-for a 501 (c) (3) organization,
11 and it goes to assist the taxpayer with respect to tax

12 litigafion,.then attorney's fees could be awarded to thé

13 || attorney who represents that 501(c) (3) organization, even

{,) 14 though he is really not a party to the proceeding.

15 The substitute essentially allows awards only if
16 || the individual attorney or the other costs involved is of a

17 || party who is a party to the proceeding; however, it is made

« FORM Y40

18 || clear that few awards can be split between co-counsel or

or002

19 || some other counsel that is furnishing advice, such as one
20 || that is representing the 501 (c) (3) in assisting this

21 ‘|| particular taxpayer.

FENQAD CO.. BAYONNE, M.J,

22 - The 11m1tat10ns prov1ded in the House. b111 say
23 that fees and awards and costs cannot be awarded in excess
24 §| of $50 000, and the substitute lowers that cap to $25 000.

% 25 || Essentially, the other changes, there is a minor change with
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respect to multiple actions. It really is a change only

that it would'pfovi§e something specifiéally in the statute
rather than the committee report.

Number 8 is a change from the House bill dealing
with who pays these fees and awards. The House bill,
obvious;y,,phey come under the General Fund. Under thé
suﬁstifpte,'ifmgheataxpayer prevailed:and the Service was
unreasonable, the cost would be paid by thé Agency —-=- in
ofher words,‘the Internal Revénue Service -- to the taxpayer.

The termination date has been changed so that
under this substitute, there would be a termination on
June 1lst, 1982. The starting date has been changéd a little
bit so that it would be effective for cases filed in the
District Court, Tax Court, Court of Claims after June 1lst,
1952. And there is one change in the:.penalty provisions.
The House bill says that if the taxpayer has a frevulous or
groundless position or is bringing his action just for delay,
then the amount that can be assessed against the taxpayer
that is doing it was increased to $5,000. The substitute
would increase that amount to $2500.

The éhairman. Again, I am wondering. You have
jﬁst gone through a comparison of H.R. 4961 in thé?Baucus-
Graséiey substitute. As I understand,the chénges-afe not
that hard. But we do not want to get the whole thihg caught

up with something the House would not accept. Pid you have

-
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“think the one that wbuld_trouble the House more than any
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any discussion on the House side with this, Mark?
Mr. McConaghy. I am sorry, Mr. Chairman.
The Chairman.Z Have you had a chance to discuss
this substitue with anybod§ on the House side?
Mr. Mccdngghy._ I have had a chénce to discuss

some of the provisions, not all of them, Mr. Chairman. I

would be that the Agency itself has to pay the fee award

and that the Sunset is ou; in 1987 rather than earlier for a
chance to review it prior to that time. I think those would
be the two that they would be most concerned with,

Senator Grassley. Mr. Chairman.

" The Chairman. Senator Grassley.

Senator Grassley. I think as a practical matter,
at least on the Sunset provision, if we don't have them
beyond 1984 there is not much poin£ in the b;ll because of
the long appeal process. We won't hardly have a test of it
by 1984,

The other one, on the Agency itself, I think the
whole process by which various bills in thé House, of in
the Senate, that have tried to have the citizen recapture
léwyer's fees have made it ‘applicable aga}nst the Agency
because'paré-of the proceés heré is to make thé A§éﬁéy-ﬁ5re
responsible; In #Hié particular case, the tax_Ageﬁéy; in

the case of an OSHA piece of legislation, the Department of
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Labor. But we kind of need that sort of pressure brought to
bear it seems to me if we are going to accomplish our goal.

The Chairman. I don't quarrel with the purpnse,
but I just quarrel with -- I don't quarrel with that., But if
we are going to gef the rest of these amendﬁénts passed, we
cannot get hung up on one where we may havé some.difficulty.
Maybe the House would accept this proposal.

| As I understand what we would hope to do is to hold
the House-passed bill at the desk and authorize the Chairman
to offer amendments we can agree on in one of the House-
passed bills. And that is why I asked Mr. McConaghy the
question., i would not want the 29 provisions to go down
bgcause of some changes in one, but certainly we have a right
to make the changes.‘

Senator Baucﬁé.?. Mr. Chairman, I understand
that the bills are very similar but for this extension date.
And, frankly, that date does not make that much difference I
don't think.

No, I have not spoken directly with House membefs
to know the dégree to which they wouia objéct, but the bill.
is very'similér-ip every other regard. And I personally, as
é:matper of judgment, do not regara that.differehces as all
that essential. And I think, thereforef“£hat we accept it.

The Chairman. DoesJTréaSurjvhave any objection

to the amendment, the Grassley-Baucus amendment?
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-Mr. Chapoton. The principle objection we would
have is the point that Senator Grassley makes, when it would
come out of the Agency's budget. That means the Internal
Reveﬁue Se:vice's bpdget. _I assume it means Internal
RevenuéESefvice and not Jpstice. Well, it would'be Internal
Révenﬁe Sefvige in ﬁhe Ta#‘Court. And I would just point out %
that it is the question of whetﬁer the purpose of the amendment
is éo éive taxpayers access to the Court or is- it to ;
penalize the Internal Revenue Service? And even }f.we want
to penalizé the Infernal Revenue Sérvice, if there i;igome
thought of that, I think we should keep in mind that this
comes out of the overall budget and we are affecting an agency
that has a severe budgetary problem now. And whether we want
to do that, I would seriously question.

| The purpose of the amendment, having realized that

untenable positions or highhandedness, abusiye conduct by an
agent will be I think effected whether or not it has to come
out of its budget.

Senator Moynihan. Mr. Chairman.

The Chairman. Senator Moynihan.

Senator Moynihan. Surely, the Sécreta;y~is correctg
iﬁ_fh;t&poéﬁtion._aThis'committee shod?d support hiﬁg_:

'Z.The Chairman.' What is the pleasure dfvéhé-

committee on-this:Baucus—Graésley substitute? .

Senator Baucus. Mr. Chairman, I might suggest we
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could adopt the substitute but with one change. The.

2 | provision is as to source of payment, so it would be the same

3 | as the House bill anyway.

4 . The Chairman. Would that remove your objection?
5 ' Mr. Chapoton. Drop 8 with that? |
6. _ The Chairman. Yeé. ‘
7 SenatorzBaucus.. Yes. |
8 . Mr. Chépoton.. Drop 8, yes,-sir.
9 : Senator Baucus. I have no objection with that.
10 The Chairman. Is there any objection to making

1 that change?

12 (No response) ;

i

.~ 13 - The Chairman. If not, the:amendment will be agreed %

f;j 14 || to. @e have four.more before we can speed up the process: 3
15 ta¥ accrual. I have no problem with that one. It is about

16 | @ $150 million revenue loss. I would hope that we might

FORM 7T40

17 || reserve judgment on that one.

é 18 ' Mr. McCopaghy. The revenue, Senator Dole, is

; 19 || larger ‘than any provision that we have taken. It is 54

2 ||million in 1982, and going up to 150 million by 1986. This .
f 21 || deals with the accrual taxpayers with respect to a tax, E

22 speéificélly,-a franchise tax. 1In this case, lets assume he

23 || is assessed on year one. The taxpayer:who is 6nu£he accrual
24 [|[Pasis rather than the cash deducts it in the year in which he

6_' 25 || @accrues it rather than when he pays it. So if I were a state
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and I imposed a franchise tax, and the imposition was

January lst, lets say,for the next year, I, as an accrual

basis taxpayer, would go ahead énd accrue and deduct that téx
in year one. If the taxing jurisdiction decided to change
that daté'qg aécrual froh January 1lst, lets say, to December

31st, then an accrual basis taxpayer would be able to go ahead

and deduct it in the year prior to that, even though he hadn't

paid it, except that the Internal Revenue Code says "No,

.that we won't let the states turn around and change their

assessment date of a deductible tax and then allow an
accrual taxpayer to go ahead and use that new assessment
date." |
| This bill would change that result under the Tax
Code and allow accrual method taxpayers to use the new
as;essment dage in certain cases. One case where the first
accfual of the tax occurred after the date that the
assessment —-- California, or whoever, changed their assessment
date -- and, two, if they elected to accrue it, they would be
able to use the .higher two amounts but not double up. But it
does create a reveﬁue loss similar to.what was just |
apprised.

The Chairman. Does Treasury have a position on
this amendment? |

Mr. Chapoton. No. We did not oppose this when

we testified on it. I believe this was on the House side.
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We have no opposition.

.The Chairman. You are not worried about the
revenue loss?

Mr. Chapoton. Well, I must concede the revenue

'loss'at that time where we:thought they were lower than that,

it is sliéping upwérd, but we.thought the principle was sound.

Mr. Lighthizer. It is my understanding,
Mr..Chairman,:that it basically 5ust affects California at
this éoint. Is that right?

Mr. MgConaghy. Yes. I think that is true. The
revenue certainly was based on the change in the California
franchise téx where the state decided to move tﬁe assessment
date from January to December 31st, whereby, permitting
obviously people who are --

| " The Chairman. Have we had hearings on the
amendment on this side?

Mr. McConaghy. No, we have not, Mr. Chairman.

The Chairman. Well, I just suggest we pass over
this amendment and go on..

Mr. McConaghy. The next item'deals with personal
hoiding companies and it makes really two changes. Today,
there is a tax on the undistributed income of personalﬁ_

holding companies, and there is an exception to what is a

personal holding company, and that exception applies;td_

people who are engaged in the lending or finance business
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if they have business expenditures that is equal to 15
percent of the fifst $500,000 of gross income, plus 5
percent expenditures on gross income between Soq:nhn‘and
1 million.

" In detérmining whether someone is under the
excéption as a legitimate "lending or finénce compaﬂy".and
therefore not included, you look at, under prééent law,
whetheg or ﬂot tﬁey make loans witﬁ matufities of not more
than 60 months. Tﬁis bill would provide.two éhanges. it

would say that we are going to look at loans that that®lending

‘or finance business made up to 144 months, and it would also

make é tightening change on the other side and say that we
are going to require, however, that institution to have
expenées equal to ls‘percent of the first 500 million an&
then 5 percent of everything thereafter, not just 5 percent
of the next 500,000.211,

The Chairman. Is there any objection to that
amendment,  Treasury?

Mr. Chapoton.- No, we have no objection.

The.Chairman. Any objection on the committee?

(No response)

The Chairman. Hearings have been held on the
provision, have tﬁey?

Mr..McConaghy.. We passed a similar provision.

It was actually passed on the Senate floor I think a year ago.
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It was part of our miscellanéous package, and it got dropped
out because there-wasn‘t time to go to conference on it.
The Chairman. 'Is there any objection?
(No response)
The Chairman. If nbt, we have agreeditO‘that;timhe
next is fhe additional postpanenment..

Mr. McConaghy. The next item deals with Section

382 which is net operating losses. Today, the rules under

the Code that we provided in 1976 are intended to click in
and will click in after the end of this year. I think that
we ali feel we need additional time to look at what should be
the right rules, and as a result, this provisién provides a
two-year deferral of the efféctive date of thoée changés.

The Chairman. 1Is there any objection fo that from
thé Treasury?

Mr. Chapoton. No objection. ﬁe think we need
deferral.

The Chairman. Is there any objection on the
committee? |

(No response)

The_Chairman. If not, that will be agreed to.

Mr. McConaghy. The next provision in that bill
deals with refunds.dealing with an exéise tax. -Essentially,
it is a 10 percent manufacturing excise taxes. And on busses,

that was repealea in:the Energy Act of 1978 for busses that
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were sold after a certain date. And it also provided in that
Act conditions under which manufacturers were eligible to go
back and get a refund for the exmise tay they pr2id om a Sus
prio; to that time. Under those rgquiremen;s, one thing is
thagfthe tax had to be paid over. This is intended to
-iiseralize fhe~conditions that allow refunds, There is one
case at least that I know of where the taxpayer essentially
could not ge£ a refund .because he had not paid it over, and

he went .bankrupt, or was close to bankruptcy. It is a cése in
Pennsylvania. The school district is the one actually that is

going to end up with the refund. The school district being

the one that they sold the bus to.

The Chairman.‘ Does the Treasury have any objection?

Mr. Chapoton. We have no objection. It clearly
was intended, and we suggested an amendmenﬁ on the House
side, which was adopted, to be certain that the auditing of
the refund was monitoried by IRS.

The Chairman. I understand that Senator Moynihan
and Senator Matsunaga have an interest in this particular
amendment.

Senatﬁr Matsunaga. Yes. We recommend adoption.

The Chairman. I-appreciate'that. Is there.any'.
objection if it meets the guidelines set forth? There is no
real revenue lost.

Mr. McConaghy. Yes. There were no hearings on it
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on the Senate side, Mr. Chairman.

The Chairman.. Have there been hearings on the
House side?

Mr. McConaghy. Yes, there have.

The Chairman. Is there any objection to the
amendment?

(No response)

Thé Chairman. lFinally, the unemployment
compensation.

Mr. Lighthizer. Mr. Chairman, the unemplqyment
compensation and SSI amendments basically are a conglomeration
of nine amendments in the nature of spepding amendﬁengs that
change some of the reconciliation savings provisions that we
had, and weihave not had hearings on any of them in this
committee, and indeed we have not really had a chance to
study them even at the staff level, Mr. Chai;maﬁ. It is our
recommendation that they not be included since we have not --

The Chairman. . Your recommendatian is what?
Mr. Lighthizer. That we pass over them at this
time. There have been hearings on none of them and they are

in the nature of new spending items.

The Chairman. Could you briefly outline the
amendments for Senator Bradley?
Mr. McConaghy. Sure.

The Chairman. It is my hope that we might pass
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over these also because I think we are gding to Qet bogged
down here.

Senator Moynihan. Mr. Chairman, I was going to
say that.the SSI provisions are something the Subcommittee
oﬁ Social Security would want to know what we'afe doing. We
do not know what these are.

The Chairman. Without objection, then we will
just pass ovér this.

Senator Grgssley. Mr. Chairman, I am not -going to
object, but I would like to make a couple of points. One
provision that is involved here is at the end of this year
presently the exemption_for alien farm workersAto havé
unemployment.compensation paid on their wages. That is going
to run out. Now we are talking about less than a million
dollars there. Now whether or not you want to reinstitute
that. It is under the Reed Act. The Reed Act has been
extended three times since 1954 when it was first enacted.

I am sponsoring the reenactment of it in .the Senate. It is
true that we have not had hearings on it. So to the extent

in which you want to pursue that, I do not have any faults,

but I would like to suggest that the Reed Act extensions in

‘the past have been very noncontroversial, and it only allows

states to use it for alien farm workers. And I think there
are about 12 states that are involved. But they cannot do

thaﬁ now'since June the 3rd because that has run out with




hardly any fault. I would think that we would want to f

-l

2 reinstitute that if we are ever going to do it, if we are

3 going to do it at all.

-t

5 || provisions éré. We_may sti;l be aﬁlé:tb adéptxsome of - the

6 noncontrovérsial ones if in fact there wege a brief

"7 }| conference. | | |

8 Mf. DeArment.- The fwo that probably would not be
9 || controversial are the ones that Senator Grassley mentioned.
10 || And I think that the Administration might support those two.
11 || However, there are other provisions in here. |

12 The Chairman. Well, we have not had hearinés.

13 || Have there been hearings on the House side?

) 14 : Senator Grassley. On the Reed Act there has been
i1 || because I testified.
16 The Chairman. But I might suggest --

17 : Senator Grassley. And there has been also on

+ FORM 140

4 _ The Chairman. I am not certain what the nine
|
|
|

18 || the age, too, workers as well,

| \
|

; 19 The Chairman. I might suggest that, if in fact

g 20 it is supported by the Administration, no cost involved or

é 2 pot substantial cost, and they have had hearings on the House
: 22 side, we might take a look at that and maybe we could amend

o3 || it on the floor. Lets not do it now.

" Senator Grassley. I just wanted to make the

-
"

point, Mr. Chairman.
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The Chairman; Right. And I appreciate that.

That takes care of everything except we :did not resolve the
retroactivity on the Armstrong amendment.

| Senator Symms. Mf. Chairman, thank you. I had
another amenament, the Civil Fraud Penalty,'which I have
agreed: to dr0p; I just Wanted to menéioh'it, tﬁat it is
something I think we should get.- 7The Treasury is not quite
ready now to-take it on. "I hope they will be able to review
it so on.the pext technical bill we can get that cdrreéted.
And I also wanted to mention there were three more parts to
that 6166 I hope they can review for the next bill. And I
understand that there may be a misunderstanding from |
Mr.  Chapoton as to Qhat he agreed to and what our amendments
stated. And it was not my intention to. I thought that we
had finally won the'argument, but maybe we missed a point on
what we have agreed to here. So I do not want to leave the
Treasury thinking we have finessed them here on the committee.
So if you have a misunderstanding, maybe we.ought to bring it
back up. |

The Chairman. Could we first just take care of

Senator Armstrong's amendment.

Senator Symms. That would be fine with me. I
don't care if we get back to mine.
Senator Armstrong. Mr.Chairman, I think the issue

on this question of what date, we are agreed I believe on the
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nature of the provision. And the question to refresh the
recollection of the committee is what date it goes into
effect. |

The issue is whether or.nqt we are going to permit
the deduétibility of businesé'expénses in conéection with
rental’units which are fented to members of your family. And
I have attempted in the few miputes siﬁce we talked about
this sefore fo refresh my recollection, but I am not able to
find any known reference to this idea of disallowing the
deductibility of expenses in connection with such fair
market rentals to family members in the deliberations of the
Finance Committee or in the Committee Report or in thé debate
on the floor of the Senate or the debate of the House. 1In
fact, I am advised to the contrary that that was simply not
the contemplation of the Congress. I am prepared to be.
corrected on this.

Second, I am told that the regqulations which
implemented this Act, which was passed in 1976, did not
really come out until 1980. And so that is all the more
reason it seems to me why, to go back and claim that people
who filed their tax returné prior to that date ought to have
fé pay this, it seéms to me like we are sandbggging when we
just should not do it. -

Also, Mr. Chairman, I would hope that Secretafy-

Chapoton would go along with us on this in view of,the fact
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that the other two provisions, which are very closely related
to this and which have been tied together ih all the
previots deliberationg on this matter -- for.exgméle, whan wa
have pffered riders on the continuing resolﬁtion, as I have
seyeral'tiﬁés and thdh'ﬁa&e been appfoved by éoﬁgress-on
éevefélsoccééioﬁs; severél‘prbvisions have ali been.tied.
togetﬁef. .foday,'for'tﬂe first time, the hanqiing of those
proviéions afe separated, in that the tﬁq items that are on
the list as agenda item number 1 are giveﬂ an effective date
of December 31st, 1975, 5nd this one is treated differently,
in that the effective da£e is December 31st, 198l1. And so I
just think it is flawed as it comes to us, Mr. Chairm&n, and
it would be completely within the spirt of what we are doing
here to make that date 1975, too, particularly since the
regﬁlations came out in 1980.

Mr. EChapoton. Well, Senator Arms?rong, the
difference, in my view, is that the other two changes are
regulatory-changes, were questions that were subject to
interpretative disputes.- This change that you ére talking
about, it is just quite clear in the law, where it says:
fFor personal purposes by a taxpayer or any person who has an
ihterest in such unit or by any family member." ¢

“Senatof Armstrong. I think that is correct. ‘But,
Mr., Sécreéﬁry; let me refresh your reéollection of the history

of this. That is exactly the nature of the problem, is that
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the statute does rather clearly reflects something which was

-

2 || not contemplated by the people who supposedly wrote the

3 || statute. Now that is a long-+erm nroblem of ingtituticnal
4 reform that some day ﬁe ought to look ‘at. But even here today,
!

6 || what we have adopted in this committee are é series of"

6 || amendments which are concepts, not statutory language. So I

: , , i
7 || am not arguing with that. And when I ticked off the fact

8 that it wasn;t the intention of Congress, I referred to the
9 || debate in the committee, the committee report and the floor
10 | action. And I understand what you have just said is true:
11 however,'the very reason that éongress has on a number of
12 || occasions put riders on appropriation bills to preveng the

13 || actual enforcement of this is because it was not in our

) 14 || contemplation. And, Mr. Chairman, I would just also appeal
15 || to the members of the committee by recalling that at least on
16 || one occasion when I was prepared-to offer a substantive

17 || amendment to the statute as a rider to another bill, I was

= FORN V40

18 || told, no, that is not the way to do it because, after all,

[ 301 ]

19 | that would get into the jurisdiction of the committee. It
20 if would be better to have a committee hearing, and all you

21 ;ealiy have to do is just put a rider on that says "none of

PENEAD €O., BAYONNE, N.J.

.22 || the funds contained herein shall be used to enforce this
23 || Provision of the Act.” That will hold them up and freeze
24 || the situation, prevent the enforcement of it. And it will

Q 25 || Just bera ministerial duty to come back at a later time and
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amend the statute. And that is what I thought‘we were doing
today.

In fact, I would also remind the'Secretary that
about this_time last year, on virtually the iaét night of the
session -- I have kind of'foréotten.ﬁhe date, bﬁt I think I
gof a letter from somebody oVer.aE the Treésufy sayiﬁg'in
effect that fhey'éupported S. 31, which is ekaétly what we
are déing hefe, except it had the effective date of 1975,

So I made my case, Mr. Chairman. I would hoPe thersg
would be no objection .to this because I think it is
consistent with what we have all repeatedly voted to do. And
it treats tﬁis-section of the problem the same.as we treat the
other two. |

The Chairman. Could I ask the staff, is this a
new matter on the agenda or is this an amendment to an item
on the agenda?

Mr. McConaghy. This is listed under the
provisions of the Hpuse bill. It would be an amendment to
the House bil;, one of the provisions in there, which is
14 (a). It was not separately on the agenda.

Mr. Lighthizer. So it is not a new item.

Senator Bradley.  So what we are discussing is '
not item (a)? |

Mr. McConaghy. It is item 14(a), Senator Bradley,

yes.
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Mr. Lighthizer. ‘on page 2.

Senator Bradley. It is the precise amendment that
was passed in the House?

Mr. Lighthizer. No. It is-an amen@mgnt. Whaf
is being discussed naw,.ggnator; is an amendment.

Senator'BrédieYII So Senator Armstrong's
enlargement of this froﬁi;ion, lIiiwas different than thé
Housel |

The Chairman. . It has been épproved.

Mr. Lighthizer. It will change the effective date
of that provision, yes, sir,

Mr. McConaghy. Senatof Armstrong, were-yoﬁ
agreeing maybe not to change_the other part of it dealing:with
the érincipal residence?

Senator Armstrong. Is that an offer?

(Laughter)

Mr. Chapotbn. I have stated our case on the
effective date point. As I think I said earlier, it is a

principle with us ordinarily. And other than that it is an

administrative question. The other point is certainly more

important to us, the principle residence point.

The Chairman. I agree with you on the principle
residence point. -I do not agree~with you on ﬁhe other. Can
we work it 6ut—on that basis? |

Mr. Chapoton. Yes, sir. That's fine with us.
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The'Chairman. Is that satisfactory?

Senator Armstrong. I think so. I am not sure
of what we have agreed to. | |

Mr. Chapoton. That the rental téig'fami;y member,
the.eiception for rental tq.fémily méﬁberS'woﬁlﬁzépply.as in
the House bill only when the lessee is using:it;As his
principle residence, L

Senator Armstrong. Yes. I would be willing to
leave as the House sent if over. And then we would put the --

Mr. Chapoton. Effective date back from thé
origination.

Senator Armstrong. Right. I think that ié an
admirable way to the soluéiqn. |

Snator Bradley. Mr Ch;airman, do we have any
idea as to how many returns that affects?

Mr. Chapoton. No, Senator, we yopld have no
idea. And I honéstly cannot state whether thef are
taxpayers. I assume theyAhave been complying with the letter
of the law, and, as I said earlier, I think they would advise
us -- would have -so advised them. But I just cannot say which
would require more amended returns.

The Chairman. Lets do it onm that basis unless

there is some objection. Do ydu have your study amendment

worked out, Senator Bradley?
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Senator Bradley. Well, I hope so. Yes., The
p;obiem is oil supply aisruption.~ It ig damage to the
economy. What do you do? The traditional answer haa hean
price controls. For those of us who.do not want'price
controls, tﬁe.alternative.might be red&cling of_tax
revenues. In order to recycle tax revenues, you have to have
at least some'stuay of how tb do that. -So this would reguire
the T?easury.tb do the.study of appropriate fiscal monétary
policies in several supply disruption scenarios. It would
require them to report on the effect on tax revenues of an
oil subply disruption, and also examine the alternative
mechanisms of recycling through the personal income téx
system, social security, or.various other kinds of
recycling mechanisms, and require them to report back by
April lst with this study.

Mr. Chapoton. -Sénatdr, I believefyou know this,
that the task force has been -- we would pfefer not to have
it mandated legislatively, let me say, at the outset. The
task force has been directed to be set up. I do not know
how far along its efforts are. Treasury, DOE and OMB

task force. We would prefer that it be done without a

legislative mandate.

Senator Bradley. Well, there is no interagency
task force, and they are not making any progress on this.

And this has been eight months since that was the story that
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was given. And the point is if we are going to have an

alternative means here, if we are going to know how to

about it. And to put it off on an interagency task force
just is not going to do the job. .

Mr. Chapoton. Well, we have a ldt of legislative
mandated studies now, and every time another one is put upon
us I faise tﬁe same point of resource problems at our end of
the street. I will just raise that point again.

Senator Bradley. Well, if there is this interagency
task force, can we put a date certain by-which they should
report to Congress? | |

Mr. Chapoton. I would certainly prefer that, yes,
sir.

Senator Bradley. Mr. Chairman, that would be
all right with me.

The Chairman. Pardon?

Senator Bradley. Lets say thgt this inﬁeragency
task force that is already working on the problem must report
with the study by March 15th.

Mr. éhapoton. Could we at least'haée midyear or

even later in the year?

Senator Bradléy. Fine., June 1l5th.
Mr. Chapoton. All right.

The Chairman. I was out of the room.
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Mr. Chapoton. This would be just allowing the

task force that has already been directed to be cleared, and

T rannnt ct+atra £Finadle haer i1d homesma A o

£ it would mandaie
that fheir report be returned to Congress by June 15th.

| The Chairman. ' Is there any objectiph?_ Senator
Durenberggr? |

Senatof Durenberger. Yes. Mr. Chairman, I have
an amendment; I think a summary of which has been circulated.
It probably should have been on the agenda. It is a
mortgage revenue bond amendment. I will not regale my
colleagues with the housiné problem in the country, except to
say the best illustration we have of the trickle:down theory,
the access of low and moderate income in this country for
hoqsing has trickled down to absolutely nothing.

Mr. Chairman, this is a problem we were well aware
of in June and July. I brought it up at that point at your
request. We kept it off of the bill. We have held hearings.
The State Hqusing Finance people were in here. They talked
about at least a half a dozen major problems with'some of
the ameﬁdments in the mortgage reven;e bond area. We have
discussed this with Treasury, Joint Tax Comﬁittee, tﬁe staff
ﬁf this committeef Treasury has mqved on one of the primary
objections, the so-called 95 percent rule. WeAﬁavé caved in
on .cne or two of the others. And this amendment has four

parts to it, two which deal with multifamily housing, and
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nearly unanimous changes as far as I can téll, in that area;

one with arbitrage and one which is a general provision. To

issue, we have compromised what everybody in the-community
believes to be an essential arbitrage percentage from down
from 1 - 1/4 down to a sliding scalé from 1 -~ 1/16 at the
high side, 100 million,_down to 1 - 1/8 for smaller issues.
And I'think fhat hit Fhat at about 30 miliion.

I would just remind evefybody on this committee
that two-thirds of the members of this committee have been
and are authors, co-sponsors, of this 1egislation.: People
number on both sides of the aisle. And time is running out
on us in all of these areas, and I would move the adoption
of that amendment.

| The Chairman. As I understand, Treasury objects
to this rather strenuocusly. Maybe we can hgar from
Treasury and then we can decide what we are going to do.

Mr. Chapoton. Looking at thisilist, we have been

over these proposed amendments with Senator Durenberger and

with outside groups as well. The one that most concerns us

is increasing the arbitrage limits, because we do:not want to

expand this type of -- for a number of reasons, one of which

we do not want to expand this type of financing. An increase
in the arbitrage limits would have that effect. .But, more

importantly, I think is the point tﬁat at a 1 percent
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arbitrage spread, we think it is clear that all the expenses

of an issue, other than the administrative expenses of

the expenses of the agency would have to be borne by other
funds, by contribution, by local‘funds, at some point. And

we think that is probably desirable, if that is required,

that it is probably desirable because it does have the effect |

of putting a direct local interest in the project.

I might say that in many cases the 1 point will
cover all expenses, including the expenses of operating the
local agency.

The Chairman. Do you have objections to loss on
reserve liquidations?

Mr. Chapoton. No, sir. We can go along with that.

The Chairman. What about the definition of "low
or moderate income" and "duration reporting requirements"?

Mr. Chapoton. The definition of "low and moderate

]

income," we have no objection to that. The (b), duration of
targeting requirement, we would just point out that this

reduces the period. We are talking about multi-family

housing that is financed with tax exempt bonds. The

requiremeﬁt now is that 20 percent of the housingy ZOLpefcgnt
of the units, be for persons of low and moderate income for
20 years. Now, this would reduce it considerably.In line with

the reason for causing this reduction is that HUD is reducing
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its financing requirements. But we would just point out the
period of financing, the period of HUD-supportive financing.
But we would point out that you would then be saying.that vou
could build a multi-family unit with tax exempt bonds and
provide low and moderate income housing for a much shofter
period of time. And it is_just a que§ti$n of wﬁetﬁer we
ought to have tax exempt financing for multi-f%mily houéing :
when it p:ovides a very relatively short duratiqn.of_housing
for a person of low and moderate income.

The Chairman. And you are opposed to that
provision? A

Mr. Chapoton. Well, we would prefer not tﬁ'have
that provision. But the one we certéinly feel strongest
about is l(a), the arbitrage limit.

The Chairman. Is there advantage, the Senator
from Minnesota, of adopting the provision where there is no
objection?

Senator Durenberger. No, there is no advantage

part of a philosophy to dump on somebody else like state
government. We have been doing an awful lot of that around

‘hére the last year.

I wonder if Mark or somebody on joint tax who
started out with some of.these similar notions that have been

|
whatsoever. And I have heard this before and it is just
running computers on the subject would have some
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observations.
Mr. McConaghy. We have spent certainly a lot of
time, Senator Durenberger, going throungh arhitrage
calculations, and I think that when we first met with you and
with Treasury you asked.ug.to,determihe ét:what point
arbitiage, in our judgment, would at léastgpermit ;overing_

the costs that are attributable to the issuance of those

.bonds. And we went back and we ran all sorts of different

programs, and I think we concluded that at lower issues,
somewhere around 30 million 6r so, that there was a need for
more than a percent. And our best guess, confirmed by later
runs, was around a point and an eighth. At the toPSiée,
around 100 million, as Mr. Chapoton has stated, if you take
the so-called "operating cost" out of the computation-then

it does work at one. However, operating costs that at least
we were given by some organizationg, includipg Minnesota, are
specifically attributable to that particular issue. If you
then include those{ we think that somewhere around 1 - 1/16 is
under the programs that we ran with Minnesota costs is the
figure that yéu would need to cover those costs.

The Chairman. ‘Again;:I:think:we:.have to make the
ééme judgment. I don't know whether I am in favor of the
Durenbérger amendﬁent or not, but I do not have ény amendments
in the other package. So I would be fairly objective about

the process. I guess the committee has to make a choice if
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they in effect -- as I understand Treasury feels rather .
strongly about this particular provision -- if we want to
place the other -- well., mavbe ijenpardy is not the right
word, .but is there some otﬁer way we can accommodate the
Senator from Minnesota ﬁifhout placing every other member in
jeopardy?_ Is there.anotherlvehicle around that we can use?

Senator Danforth. Well, Mr. Cﬁairman, I just
would like tg say I have not made a studf of this that
Senator Durenberger has made, and do not purport to be an
expert on the subject by any means. But I will say that in
the State of Missouri there is very considerable interest
in this. And, in fact, it is with a ﬁumber of people'just
absolutely on the top of their agenda. I would just wonder
if there wouldn't be a possibility of Treasury feconsidering
its position on this.

Mr. Chapoton. Senator Danforth, the point here
is how much of the benefit from tax exempt financing we are
passing along to the home buyer. The law now requires that
all of it, save 1 percent, be passed along. What we would
now be saying is the state can charge the home buyer more to

.cover, in some cases, to leave a cash profit in the local

issue or the state, whoever, an arbitrage profif;

It is impossible to tailor a rule that precisely
passes along all the benefits, because the mortgage is always

going to be cheaper than a commercial mortgage would be. So
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in 1980, the Congress took a meat axe approach and said
1 percent should cover the cost. In some cases, it does not
cover the cost of the housing agency. That does not permit
the bonds from going forward. Iﬁdeed, many boﬁdfissues now
aré going férward. As Senator Dufenberger pointed 6ut, there
is a rule now that was ciaéified in regulationé'fhat did
help'considérably} evidently. -

| Wé just think that all the benefit ought to be
passed along to the home buyer;'that there should not be
encouragement through the possibility of a profit at the
local level -- I mean, thréugh arbitrage profit at the local
level -- for these bonds. And,_indeed, there is nothing
wrong with the fact if the local go&ernment or the state has
to provide soﬁething to help the project along instead of
the Federal Government being looked to to pay the entire cost.

Senator Danforth. Well, I would just say that I

think the program in the State of Missouri is a good program
of the housing development. The program in the State of
Missouri, the people do operate that program, and they told
me that thié is the first as far as their operation is

concerned. I don't know. I have no way of determining

whether it is crucial or not, but -their view is that: it is

a matter of extreme urgency.
Mr. Chapoton. The Missouri Housing Development

Commission had..a $76 million offering the week of
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Senator Danforth. But the problem here is is

the profit problem. But I am not trying to create profit for

anybody else. And that is ﬁhy we spend so doggone much time

on this, trying to get this down to something that eliminates

as much of the so—called_brofit, as.§ou cail'it,_fo; as many
people as.pQSSiblé. 'Anduﬁe:have come-so'close3to your
honpfofit theory of 1 pefcent. But I just don;t know how we
can get any closer without ca}ling all thqsé people out there
a bunch of liars. And I just don't think fhe Housing Finance
people and a lot of the other who are involved in @his
process are lying to us about the éracﬁical effects ih some
states. Do you recall they were in here, and in some states
the 95 percent rule is a little bit more important than this
one. But there are an awful lot of states ocut there. There
are three of them right now -- New York, Louisiana, and I
forget what the third one is -- that are being held up by
this.

There a?e a lot of states where this is not a
profit item.

Mr.'Chapoton. Right.

The Chairman. I think we have to make a judgment

of whether we are going to =-- is there any other vehicle to
put it on? I don't have to call up anything. We can just

adjourn the meeting. I am not going to sink 25 amendments to

{
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adopt one that is not going anywhere.

Senator Long. "Mr, Chairman, I am in favor of what

the Senator wants to do, but I. have had some aeyperience cf
trying to pass a revenue.bill this 1até in the session. In
fact, I think I waé the floor managetiof tﬂe"original
Christmas Tree bill. | o

(Laughﬁer)

Sénator Long. And I am proud 'of that bill. It
had some good things in it that really did a.great deal to
improve the law of the land. But sinée that time it has
gotten more and more difficult to pass Christmas Trée bills.
And all we had to do is to have a Treaéufy objection,'and
that is going to stop the bill at igaét as far‘as that part
of it is concerned. And the trouble is, once you lose your
momentum, it is awfully hard to Qet it going again, and to
get it back up and to get the bill considered.

.Now, I would like to see the Senator's 5111
passed, but I beligve we had better leave oﬁt of the bill

anything that the Treasury objects to just because I think

that the Treasury's objection will not permit this bill to get

through.

The Chairman. Isn't there some way to work this
out with Treasury between now and -- we are looking at
tomorrow. You know, we are going out of here on Wednesday

I understand. So is there any negotiating room left with
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Treasury? I think I had better ask Treasury.

Mr. Chapoton. Well, we have raised this question
at a very high level. Indeed. the policy study agrmonn. in®
the White House, I have discussed it with them;_ And this is
our position, Mr. Chéirman.

Senator Mltchell. ﬁr. Chairman, coﬁid‘l:just gsk
Mr. Chapoton somethxng’ You havé giveﬁ a vgrf'finet.
explanation'of.the details of this, but I think Senator
Durenberger's point earlier, he said he would not "regale us"
I think was his phraéé with all the details of the héusing
industry, but it is a critical industr?. It is in a deep,
deep depression, not a recession; it is in a depressién. It
doesn't seem to be much doubt ~-- perhaps I am wrong on
this -- that this will be ofAsome assistance, it will provide
some stimulus. Doesn't that broader interest -- it is such
a crucial part of our economy,-particularly,in mine and other
states -- doesn't that, to some extent, outweigh the specific
objections that you have? 'However well founded they may be
on the particular merits, isn't that a fact that ought to be
considered?

Mr. Chapoton. Senator Mitchell, that fact should

be considered, and that indeed is why I wanted to be sure this
was ralsed with the Domestlc Council staff at the Whlte House i

And this w111 not have, in their view, a dramatic 1mpact on th

housing problem, which indeed certairly exists, we all
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recognize. And they do not think it is a proper way to
address the problem that does exist.

Senator Mitchell. Well. of conrge. what ie or what
is not a dramatic impact? I think that the housing industry
is in such a bad state';oa:tﬁat anything will be seen3és
dramatic if it is favorable at all. bbviously,I do.ﬁot want
to prolong it,JMr; Chairman, but I just think it is a véry
short;sighteé Qiew to focﬁs on the narrow thing.' ﬁhen this
committee met with realtors--we met with the home buiiders,
we me£ wiﬁh others--the tales of woe that we received froml
them are really shocking, really shocking. And I think that
there pught to be some recognition of this problem and-try to
do something for the housing industry.

Mr. Chapoton. Well, Senator, I point out again
that the right to tax exempt financing is available. The
question is if all expenses are not met} and;particularly
the expenses of operating the agency, whether fhe Federal
Government should pay for éhat with more tax exempt bonds on
the market or should it be paid for if there is an excess
expense: in smaller issues, whether it should be borne

elsewhere.

the state housing‘authorities—-which are the impetus that
Senator Danforth spoke about, and I think others have spoken

about, they are not after any undue profit. They want

Senator Mitchell. But the state housing authority-{
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housing. That is their function.
Now I can understand your saying to us we cannot

rely upon the advice of those whn have a Aivcct interesi in

~spec1f1c benefits from: thls, but the state hou51ng officials

across thls country, it would seem to me, have an 1nterest in -

hou51ng, in promoting adequate hou51ng in their: states.' And
if it is so W1deepread and comes from sO maﬂy.states, how‘can
it be.so wroﬁg? | |

Mr. Chapoton. Indeed, it is not wrong.

Senator Mitchell. Well, how canjit be so
ineffective? _How can it not be effective? We have been told
for several months that problems are best left to the states.
I think that we have ﬁeard the President say many times that
state officials are in a much better position to tell us how
to solve the problems than people at the federal level.

The Chairman. Well, they can pay a little of this
if they want.

Senatog Mitcheii. Yes. Now we have a case here
where state officials from all over the country telling us
just that, but you are saying, well, a group in the White
ﬁouse says that.it won't have the impact. It Seems to be a
feversal. |

Mr. Chapofén. Senetor, the state officials in
this case are solving a.problem;that they want the entire

cost of the problem paid by the tax exempt privilege. They
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do not want to contribute anything, even the cost of

2 operating the agency, the overhead type of expenses of

operating the agency. That#s what we are talking about. -

4 .And there;is;nothing blockin§ these issues f%oﬁ:coming

5‘ forward,-préﬁidéd-ﬁhose funds are available;;.”

6 S Senator Mitcﬁéli.' Wéli, that is:élma£ter 6f

7 || dispute. .I.don't.want to go ihto that. I doﬁ't want'to_

8 | prolong it any more.

9 Senator Durenberger. _Mr. Chairman, I appreéiate
10 || your concern; as accurately expressed,and I would hope that
11 || we would buy a little time for Buck to go back and discuss
12 || this oné more time. I am not sure what got discussed-at

13 || the Domestic Policy Council. As I look at the figures that

]
"

) ¥4 || are involved here in terms of revenue loss, they are very,
15 || very small. So that leads me to the conclusion that this is
16 || one of those philisophical problems again that:'we went through

17 || for example, with refundability, as you very, very well know,

« FOAM

18 | and we ended up with a substitute called "leasing”, which is
18 | probably very good. But it is going to take an awful long
20 || time to prove it. And we have a system that is probably a

21 temporary system in our provision for shelter in this country

FENGAD CO., BAYONNE, N.J, 0YDOR

2 |l called moftgage revenue bond financing. And we have created
23 housiné finance agencies :all over this country to help“us with
24 || it. And within a couple/three years, hopefully, when we do

K 25 || all these things right, it will all disappear. The only point
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that is being made here is this is not the time to make them
disqppear; that when we said 1 percent in 1980, we might have
meant 1 - 1/8th, or we might have meant 1 - 1/16th when we
lumpea all the costs together. We lumped them together under
1 becaﬁse.l is easier than 1 with a fraction. And everybody
is now telling you, given the condition of the market énd
given the realities, it i;‘l - 1/1l6th or 1 -1/8th. And that
is whére I cbﬁe.down on this. I am not t;yinggtﬁ make |
barriers far anybody on this thing, I am jusf t;ying to keep
this system alive until you and us turn this whole thing
around. And .I am really fearful that somewhere some
unnamed folks have got a philisophical objection to this
that I might share with them, but not today.

Senator Roth. Mr.‘Chairman, could i echo what
Dave is.saying? I think this is important to many of our .

states. And I would urge him to go back to the Treasury and

have them review it and see if some relief, even temporary

relief, couldn't be given so that this program that most
states think is exﬁremely valuable can continue. They dé
have that opportunity. It could be done for a year and we
&ould take a further look at it, at least ﬁry to get some
relief right now. . |

Senai&r Baﬁcus. Mr. Chairman,.1<ﬁ;ht to follbw
up, tco, on the same point. Actually as I listen to the

comments of the Senators around the table here, it might not
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make much difference whether‘the Treasury rethinks. I think
there is strong support in this committee for the provision,
but at the Qerf least to facilitate th;s or somgthing very
similar ta it going!ﬁhfﬁuéh. I‘ddn't:w;ntlté.take the time
to Feiterate the argﬁmentg,fﬁut the ﬁohsiné.@ﬁdﬁétry is in
tough shape. We can't wait. And this:will Lélém_

The Chairman. .Well, I think we may ‘as well
fesolée the ﬁatter. I don't have‘any quarrel with taking
action on the amendment, but I do think it would put in
jeopardy everything else we have done today. That is no
problem. I don't have any amendments on any.

Senator Durenbherger. Mr. Chairﬁan, if that is
the case, then as far as I am concerned, then pull it down
and let them kill it. I mean, not todgy. I would like to see
it go into the bill. And if you find yourself within 24 or
48 hours finding the whole effort dying because of this, I
would hate to stand in the way. But then :the ‘money is going
to be on the back of these people.

The Chairman.' Well, they have already indicated.
Is tﬁat reversible? |

Mr. Chapoton. 'Well, we have given it. "We can
éiways look at problems further. I haﬁe given ﬁhe reasons.
We havé spent anléﬁful lot of time=§n this and wg'hAQé.
reached a conclusion. I would reiteraté that bond issués are

going forward, and we expect many,many more bond issues to go
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forward, particularly as the rates keep'coming down. And
that is a major element here. We are not talking about
blocking major bond issues. We are talking about whether all
the costs are paid from arbitrage yield or not.
Senator:bDanforth. Mr. Chairman; I underétand~the

joint commiﬁtee looked at it and came to a differeﬁf .
conclusion. Is that cdfrect?

| .Mf.'McConaghy, Senétof_banforth, we did run lots of
different programs And‘we took Minﬁesota's costs and
developed what we call "step downfmmmrtgage.programé and
so forth. And in so deing, it was clear uﬁder the cost that

we worked with Minnesota on that issue, that to cover what

our operating cost as well, but operating cost that they

have shown us are attributable to. that particular‘issue: that
it would take somewhere around 1 - 1/16ths. We have not
looked at other issues. We have asked for issues tﬁat have
gone up to be submitted to us so we could run the same kind
of analysis, and have not received those. But with that
issue, it would take a hundred million dollar issue a point
and a sixteenth.

Senator Danforth. Mr. Chairman,'clearly the

And I think it would be unfortunate. I think that ‘we have
had a very.strong indication.of arvery strong support én the

part of a number of members of the Finance Committee. But I
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think that Senafor Durenberger has made a good suggestion.
Would it 5e'in order to simply include this matter in the
bill, and then authorize you to drop it if the Trascury
finds that between now and when it comes up to the floor that
it cannot agree with it? |

The Chairman. I would rather we .do it the other.
wéy} Let's see if we cap't work it out between now aﬁd the
time it gets to the floor énd thep offer:it. I don't want to
get all those.phone calls.

ﬂLaughter)

Senator Durenberger. But I may not be around.
So if there was a way for you to accommodate me on it.

The Chairman. I would be happy to do that. If
we can get some agreement not to press it now -- and I will
wo?k directly with Tfeasury to see if we can't work out
something, because I am certain that if y6u put it up for a
vote in this committee, if would be almest unanimous. That
does not mean there may be the correct way to proceed, but it

is an indication for support for the amendment.

Senator Bradley. Mr. Chairman, is the Treasury

opposed to the last three parts of the amendment or only the

first?

Mr. Chapoton. No, only the first.
.Senator Bradley. Well, why don't we adopt the

last three, and then if they are going to kill 1it, they will
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kill it. Later, if they approve, we will put it in. At
least we will have three-quarters of it in.

.Senator Durenberger. It is ton easy +o kill wiih
this gut. I just do not have it all in there.

The Chairman. The big provision is_éfbitrage. And
then you have-some problem with the last'provision..

Mr. Chapoton. -Some'problem, but I just raised the
problém for the committee's consideration, that is, if the
reason for tax exempt financing of multi-family housing is
because significant benefit is provided for.low and moderate
income when you reduce the period of years, for that reason,
it diminishes commensurately.

The Chaifman. And I think there'aré going to be
other amendmeﬁts in the same category. So I don't think this
wiil be the long ranger. I think everybody still here must
have one of those. |

S0 maybe we ought to take a look at some of the
others and maybe just adopt a group policy.

Senator Durenberger. I would prefer moving mine
with the understanding that I indicated to you earlier,
ﬁr. Chairmah, aﬁd-drop out the objectional.p:ovision if the
Tfeasury doesﬁ'p change .its mind éo?nmbve minelénjto the
bill, And I'ss ao‘it;at this time. AAn@:;.woula:iike a roll
call vote. | o

Senator Symms. Mr. Chairman, exactly what are we




FOAM Y40

PENGAD CO., BAYONNK, W), OYOOR .

-

10

1.

12

13

14

15

16

kY

18

19

21

24

!l

132

voting on? ' If we vote for this, we vote for it today.

The Chairman. If you vote for this you will
probably vote to kill the other 22.

Senator Symms.. Well, are we giving the Chairman
a Carte Blanche just-to drop it from the bill? That is kind
of unusuél..

| The Chairman. Why not give me the authority to put
it iné ‘I.méan, what is the difference?

Senator -Durenberger. Onlf my preference, I guess,
Mr;'Chairman.

Senator Roth. How are we voting to kill the bill
if you havé the authority to drop that?

The Chairman. Well, if it were not for the honor
of the thing, I would rather have the authority just --

| (Laughter)

The Chairman. -- just to propose it at the
appropriate time. i wouldn't want to be responsible for
dropping it out.

Senator Long.. I would be willing ﬁo make the
motion that we agree to incluae the Dufenberger amenément
with the uﬁderstanding that the Chéirman has the power to
ﬁbdify_it if he can;come té terms with the Treasury on the
mattéfl And if hé cannot come to terms with the Tieasury on
the matter that £he amendment wouldanét:beuadded} he'would

withhold it. - But that is basically the thing we are talking
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about. If he can get them agree to do it he will add it, it

w%ll be a part of the bill. 1If he cannot get it agreed to, it

will not be a part of the bill.
The Chairman. As long as that is clearly defined.
I do not have ény discretion{ anduI don't reglly want any in
this case. - ﬁut Ifﬁill try to work it oﬁt with Treasury. 1If
not, I just can't help if;
| Senator Bradley. Does:thé:Chairman have-thq
discretion to add any part of the amendment or. is it the
whole amendment?
The Chairman. Well, I would want to consult with
Senétor Durenﬁerger because I think he feels very.honestly
that without part (a) the others are not really all that
important. But, as I suggested earlier, we take £he
noncontrovers;al parts, whatever happens. Are you going to
be in town?
. Senator Durenberger. I will nat Se on Wednesday.
Sehator Long. Well, we have telephones. They
haven't put them out of business yet. |
(Laughter)

The Chairman. All right. Does anyone -else have

any noncontroversial proposal?

Senator. Symms. Mr. Chairman, if we could do that,
why don't we do the same thing on a retroactivity?.:.

The Chairman. Well, as I indicated, we are going
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to probably have a group policy here before we are finished.
We may not haveranyfpolicj at all. But do you still want to
vote? ' |

Senator Ddrenbergér. If it would help to
strengthen youf'hand,yes,-llwould like a vote. ™

'The Chairmaﬁ. All right. The Clerk willjcall the

roll; o

The Clegk; Mr. Packwood?

Senator Péckwood. Aye.

The Clerk. Mr. Roth?

Senator Roth. Aye.

The Clerk. Mr. Danforth?

Senator Danforth. Aye.

The_Clerk. Mr. Chafge?

Senator Durenberger. Aye, by proxy.

The Clerk. Mr. Heinz?

Senator Durenberger. Aye, by proxy.

_The Clerk. Mr. Wallop? |

(No response)

The Clerk. Mr; Dureﬁberger?_

‘Senator Durenberger. Aye.

The Cle:k.. Mr; Armstrong?

Senatéxghzmstrong.- Aye.

The Cierk. Mr; Symms?

Sen;tor.gymms. Aye.
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The Clerk. Mr. Grassley?
Senator Grassley. Aye.
The Clerk. Mr. Long?

Senator Long. Aye.

.The Clerk. Mr. Byrd?

" (No response)

The Clerk. Mr. Bentsen?

Senator Bentsen. Aye.

The Clerk. Mr. Matsunaga?.

Senator Matsunage. Aye.
The Clerk. Mr. Moynihan?
Senator Moynihan. Aye.
The Clerk. Mr. Baucus?
Senator Baucus. Aye.

The Clerk. Mr. Boren?
Senator Boren. Aye.

The Clerk. Mr. Bradley?

Senator Bradley. Aye.

The Clerk. Mr. Mitchell?

Senator Mitchell. Aye.
The Clerk. Mr. Chairman?

The Chairman. - Aye. -

The Clerk. Seventeen ayes. -

a noncontroversial issue.

135

The Chairman. Senator Roth has been waiting for
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Senator Armstrong. Mr. Chairman, before we take
the next Senator, what was the vote tally?'
The Chairman. Eighteen aves and zern nave,_
Senator Armstrong. Has the kind of motion that
has just been adopted been a regular practice in this:
committee?
- The Chairman. I think it ié-used from time to

time.

Senator Armstrong. Well, I would just like to say .

that as one member, I had some real reservations about the
proprietary. I voted to do it, and I think that the
Durenberger amen&ment is an iméortant one. I alsé have an
amendment which I think is important. But if we extend that
principle very far, soon the effect will be that every
amendment'will be approﬁed subject to being dropped after
the Chairman consults with the Treasury. And I don't think
that is really a.good practice. And I understand there is
a time limit to do it, and we have just done it, but that is
one of my concerns.

Senator Long. Well, if the Senator would yield

to me on that point, under the rules of the Senate the

spokesman for the_committée == in this case, the Chairman --

if he has a majority of the committee, he can stand right
there and modify the committee amendment right out there on

the floor. It doesn't take but a majority of the committee
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.newspaper point out,.that this is a penny-ante idea to save

thousands while billions are wasted, they propose to eliminate
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to give him that authority.

Senator Armstrong. I understand that. I am not
questioning that we have acted in contradiction to the rnles,
but I am simply saying that the frequency of resorts to this
kind of procedure really would make the operatién of the
committee impossible. Anﬁ'it seems to me_thaf-it puts ‘the
Chairman in an untenable position. |

The Chairman. I did raise that;

{Laughter)

The Chairman. I think.it has been sparingly
used in the past and I hope it is sparingly used in the
future. And I am very willing to accommodate the Senator from
Minnesota, particularly if he is not going to be here.

| I have Senator Roth next, and then I will go to
Senator Symms, Senator Moynihan, and Senator Matsunaga.

Senator Roth. Mr. Chairman.

The Chairman. 1Is this a separate presentation?

Senator Roth. I can either offer it as an
amendment or separate. Let me say what the problem is. I am
véry much concerned that.apparently the Treasury is
ponéidering'redﬁcing the IRS taxpayer assistﬁnceﬂ This is a

brogram that I think is of critical'importanceffo the
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IRS free advice to taxpayers. Even our Sunshine friends at

2 the:IRS are aghast at the idea. It has been difficult enough

3 for responsible taxpavers to figure Sut lhe constantly

4 "changing tax regulations, particularly since thé booklet

5 expléiniﬁg them requires and interpreter fluent in

6 || bureaucratize.

7 | Mr. Chairman, I would like tq:fifst‘address*the

:8 Treasury. It is my_understanding £he Treasury Postal éervice

9 || and General Appropriatipns does contain a  proposal to reduce

10 appropriations for the IRS taxpayers' assisfance pProgram.

1 As you probably know, Mr. Secretary, several years

12 agolﬁhéfe waé-a very serious attempt to add a program to help
the taxpayers. It seems to me that this is a serious

14 mistake.

15 Mr.VChapoton. Senator Rofh, this is a serious

16 |matter. I agree with that. It is my best understanding that

17 |l there will not be a reduction in taxpayers' service the coming

18 |year, 1982. And I don't even want to state that unqualified.

19 [| I know that question has been addressed in the cutbacks of
the Service, whether this ought to be cut back or not. 56 I

21 || would think.the sense of the‘Senate-type reéolution would
éértainly send a message. And beyond that I céu;d_notfcomment

ggi on-it.‘ | .

24 e ad R L T - b SRS
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Senator Symms. Mr. Chairman, if it is satisfactory
with you, I would like to propose that there be a Sense of
the Senate Resolution, a separate resolution. that the IRg
Taxpayer Assistant Frogram shall be continued in its present
form without reductions in staff or funding.

Thé Chairﬁan. Is there an objection?

‘Senator::Symms.: Reserving the:right to object,-
ﬁr. éhairman. And I would just like to ask the author of the
resolution, now, are we talking about budget cuts for the
iRSé I would certéinly_hate to go on reéofd to Ee voting
for more money for the IRS, when it is probably the least
popular Government agency in the United Stafesa

Senator Roth. We are suggesting that the funds not
be cut for the service givén to the taxpayer.

Senator Symms. So what we would be doing would
be voting to encourage tﬂe Treaéury to continue the services
but not necessarily transfgr Service people to go in and
be punitive police officers types.

Senator'koth. Well, I want to keep them in the
present - —-- |

Senator Symms. You would give them as preventive

'medicine instead of treating the care.

Senator Roth. Absolutely.
Seﬁator Symms. I wouldn't object to that, then.

‘The Chairman. Without objection.
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Are there other amendments?

Senator Symms. ' Mr. Chairman, if we could use
this Dole rule, I'm convinced after discussions we have had‘
outside-the committee room here that there may be room on
this wraparound annuity feéroactivity to find a common
meeting ground with Treasury.

Now, it is my understanding from talking to some
of tﬁe Treasury staff people, and the Secretary hasn't had
a chance to talk to those particular ones during this
markup, the Treasury has not yet.come ub with a system by
which these firms can comply on this retroactive issue that
Senatof Glenn brought up in here, and that it is going to
create a tremendous problem for Treasury.

I would like to just make one last appeal that
méybe in ;he next 24 hours they could take another look at
this, and if that would be the case, that that amendment
might be accepted. As we mentioned earlier, there are 11

sponsors of the amendment on the committee here, so it isn't

- that we're short of support. I'm trying to.do this to help

Treasury from getting into a problem. I personally think

~they are not going to be able to make these:people comply.

'itlis going to create some very difficult problems on

enforcement as well as just voluntaryTCOmpliance. People
are not going to be able to understand what they are

supposed to do.
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'Service may attempt to extend through the. issuahce of further

So, if we could have that amendment in the

Chairman's pocket, so to speak, I would certainly like to

that some of tﬁe.infprQAtion‘that has.come to 1igh£ here
may be‘mgae availab;g_to'the Secretéry that hg hasn't hacd
a‘chance to review.':Apd-there may have been al;'
misundefsfanding when he testified here last week as to what
the inteqt of this was and what the impéct will be.

Mr. Chgpoton., We certainly don't.want to have a
situation where taxpayers cannotlcomply. éenator Symms ,
I have got before me pow a couple of examples of the
crospectus. I guess I have a little difficulty
understanding why the issuer would not have the information
available to supply when they would put this type of
l%nguage in their prospectus: MHowever, should-the IRS .take
a position similar to Revenue Ruling 8274 with respect to
the contracts, the tax-deferral feature of the contracts
would be in doubt until the matter was definitely decided
by the courts."”

Another one says, "Since there are certain

rulings the logic of Revenue Ruling 8?74 to ‘annuity contracts
of the type offered by this prospectus.. Appliégnté-for

contracts offered by this prospeétué are cautioned that the
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disclosure concerning the tax status of these contracts
is subject to change at any time."

I do not want to cause a situation where
taxpayers cannot gomplyw~where.the.inéustries cannot provide
the information. If we need more time to furnish the
10995; mayBe that would be the way to go, or some estimated
amount. I do think we have to be c5¥e£ul'of rewarding
aggressive taxpayers; pérticularly wgen they seem to have
put theﬁselves in a position of now arguably not being able
to comply;\ -

Sénétor Symms. Mr. Chairman, might I ask, do
you know if your people have had a chance to review the
testimony that followed immediately after you.testified last
week on this subject, Mr. Secretary?

AndVI would ask the Joint Tax Committee, have you
reviewed that testimony?

‘We had a former commissioner of the IRS in here
testifying, and other people who are very reasonable people,

I thought, that made a very good case. I am just wondering

if this hasn't all happened so fast that you haven't had a

. chance to review. it.

I'm not trying to embarrass anybody here, but I
think I've made my case., I don't want to sink this bi1l,
but how about the Joint Tax .Committee?

Mr. ‘MeConaghy. ~We have not had a chance to really
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review it the way we shogld, Senator Symms.

Senator Symms. The Joint Tax Committee has not
had a chance to review it?

Mr. McConaghy. No, not the way we sh;uld.

. Senator Symms. it's my understanding that
Treasury hasn't eithef. And if you haven't, I understand
that, -

Mr. Chépoton, We've read the testimony, and the
aséertion is made that ;t will be expensive for them to
comély. .

We could, perhaps, work.out a —- I'm not sure how
we would do this; but a method for complying, some type
of estimation. Maybe we could spend a little more time on
that and see if we could work out such a rule.

Senator Symms. Well, All I was thinking about is
that we are éetting close to December 31lst, and this is the
last train going through the track. If you‘wanted 24 hours,
I would be agreeable to that. If they disagree with it after
24 more héurs, weil then, I've made the best case I can make.

I'm sorry; I would like to see it in the bill, but ﬁe don't

The Chairman. Could I interrupt just long
enough to -- oh, we have a quorum; Senator Grassley is in the
other room. Could I be authorized to request that we hold

the House Bill past théfbillsdeskwﬁ“infact,?they’re-past“é-
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to offer a committee amendment on the matters that we have
agreed to and subject to the Durenberger Amendment and any
other amendments which may be adopted in that saﬁe fachion?
Any objection to that?

Mr. DeArment. The House bills that you would hold
at the AESR are H.R. 4717 and H.R. 51592 That's the
Miscellaneous Tax Bill and the Black Lung Bill.

The Chairman. There are three bills, actually:
FIFO and Fannie Mae --

Mr. DeArment. The only one ¥ou ﬁave to hold at |
the desk is H.R. 4717. The Black Lung Bill, H.R. 5159, will
automatically be put on the calendar.

The Chairman. That's right. That's our bill.
R%ght.

| Mr. DeArment. And 4961 is coming out of committee.

The Chairman. All right, no obje;tions.

Senator_Symms. Mr. Chairman, if that could be
the agreement, maybe there's no need to discuss this any
longer, and I would just move to accept the retroacéive part
of S. 1885. ‘That was the one part that's éritiqal. ?he

other séctions of the biil, we would let them go til next

il

year.: . . &
The Chairman. Would the Treasury object to that?

EXcuse me.
Mr. Chapoton. Well, yes. We are objecting to |
\
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that. If we did have some time, maybe we could work out
a method of reporting, to ease the reporting regquirement.
Would. that be of interest. Senator?

Senator Symms; What I am sﬁggesting is,

Mr. Chairman, that you take the retroactive part in your

package with Senator Durenberger's package, and if you can't

work it out in the next 24 hours, well, I guess it's
dropped. Then if you have to come up with some new rules,

you will have to do it. . That's not my job. But I think we

could save you an awful lot of trouble if we could just pass

retroactivé and make those prospective, and it would solve
the problem. But if the Treasury doesn't agree to it,
well, let the Chairman have the prerogative of dropping it.

‘I don't think we need the other part of it, is
what I'm sayipg. But you wouid automatically have that,
anyway, I would assume.

The Chairman. I would prefer if I could work it
out with Treasury, Mf. Chapoton. We seem to have that
responsibility, because I know it's important to the

companies or company involved. I know it's important to

~a number of Senators, and I wouldn't want to make an

arbitrary judgment. If there's any way the Treasury thinks

we might be_ébie to work it out, then I would.be happy to
accept that'reéponsibility.

Mr. Chapoton. I think Senator Symms is saying
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preliminary inquiry?

Is it at all possible, conceivable; at this
Christmae seaseon the Treasury Deparitwent is at long last
willing to restore justice to the stamp collectors of
America -on the hundredth anniversary of Franklin D.
Roosevelt's death in the form of the Collectibles Bill?

No, huh?

Mr. Chapoton. I think it's toc early in the year,
Senator.

(Laughter)

Senator Moynihan. Well, that's all right. There
are a lot of stamp collectors. We will have to let that
work where it will, boldly. We expected that.

I have one thing, Mr. Chairman. But first --
sorry to be so parochial -- as Mr. Chapoton knows and
wearily concedes, any city in America can issue tax-exempt
industrial development bonds for the local furnishing of

electric energy or gas, save the whole City of New York

because of a technicality. The city 1is comprised technically

of five counties and is not just one city. And there is a
project underway to build a garbage—fueleﬁ;iin:effect, power
élant. We would like the permission to do thi; by simply
puttiﬁg gas in where there now has already been provided

a provision for electric.

I know that this is a problem for the Treasury.
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I know you recognize the irrationality of the arrangement,
but what is your position; sir?

Mr. Chapoton. Well, Senator, we recognize the
irrationality of the exemptions for private use of
industrial development financing. In 1969, when the
industriél dévelopment bond rules went in place, the?e was
an exception for 1océl,furnishing of gas,:eleciric energy or
watef. ﬁater was pulled out, Ilbelieve; in 1976, out of
the local furnishing altogether. Well, let me back up.

There was an interpretation in the early 1970s
that "local furnishing" meant no more than two counties.
And that has been applied to deny that exemption to ﬁew
York City for the reasons you state. That was overruled
as to electricity in 1973.

Senator Moynihan. Well, the law was changed.

Mr; Chapoton. That's correct. I mean the law
was changed in 1978 as to the furnishing of electric energy.
And the furnishing of gas is still under that restriction.

I can sée the illogic of that and a number of the
bther exceptions. We would have to oppose, however,

extension of tax-exempt financing in this manner, in this

' piecemeal manner, or any extension of private use of

tax exemptions.

Senator Moynihan. Coﬁld I ask you, Mr. Secretary,

is it your plan to come to the Congress with a comprehensive
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proposal on industrial development bonds of some kind?

Mr. Chapoton. Yes, it is, Senator.

Senator Movnihan. When von do, conld T acsk thot
you would deal with this aﬁbmaly? Becauseﬁit.is an anomaly;
it mékes:nb:sénse-£§ﬁmé¢3ﬁw. |

VMr.,Chapotén.,.I thihk it.would be véry
appropriate for us to deai Qith-it at #hat_tiﬁé.

- Senator Moynihan. Well, 1 appreciate that.

Mr. Chapoton. Whatever the rules are, we ought
to straighten this out as well. .Yes; sir.

Senator Moynihan. Thank you.

The Chairman. Is that satisfactory?

Senator Moynihan. That is fine.

The Chairman. The Senator from Colorado.

Do you have an amendment?

Senator Armstrong. Mr. Chairman, I do have an
amendment, but I would be glad to let Seﬁator Durenberger
precede me.

The Chairman. All right.

Senator Durenberger. Thank you, Mr. Chairman. I

have a'Secfetary that deals with the National Research

 Service Awards and the exemption from the Revenue Ruling

77319, which stated that National Research Se;vice'Awards do
not qualify for scholarship treatment under Section 117 of

the Code. Since that ruling came out the'Congress has acted
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to, in effect, keep the former scholarship treatment alive,

and I think that expires at the end of this year.

The Reconciliation Rill had in it a3 oommitme=t +£--

"NSRAs,argruﬁ:made for the purpose.of receiving services
designated by the'grantd;;-rather that payment:;equirements
offer benefits to the nation," et cetera; et cetera, et
cetera, et cetera.
| ~We haven't had time to reallflgo into this, and I

wondered if you had any objection to including in this bill,
say, another one-year extension of the exemption from
Revenue Ruling 7731972 And I apologize to you for not
alerting you to my intefest, that of Senators Baucus;
Bradley, Heinz, Danforth and Hatch.

Mr. Chapoton. Senator, if my information is
correct, I think we would not have a concern about that. I
would like to verify this. 1I'm not sure how we would do
that, but I would not have an objection as I understand
the situation now. .

Senator Durenberger. All right. It would be all
right with me if the Chairman was willing to include a

one-year extension in the bill. -and if you come up with..

- some objection and it disappears, I guess -—-

Mr. Chapoton.’ Mr. Chairman, I was stating that
with the information I am now supplied we would not have an

objection to a one-year extension. I would like to verify
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that information.

Mr.. Lighthizer.: Mr. Chairman,-that ifitem was not:
not included on the ‘agenda because it 3id ncot mcet your
requirement that every amendment had had hearings in the
committee, énd there weré no hearings in the committe¢ on
that amendment.

Senator Dufénberger. Thank you:very much.

fhe Chairman. Senator ﬁatsunaga; |

‘Senator Matsunaga. Mr. Chairman, I have an
amendment which I'm constrained to offer, more in the
nature of the technical amendment, to provide that certain
provisions relating to annual accrual method of acco#nting
now available to corporations engaged in farming be
extended to corporate joint farming ventures.

Mr. Chairman, when I proposed the current law -in
1976, the provision of the annual accrual method of
accounting was limited to corporations engaged in farming.
This limitation was the intent to preclude any tax abuse of
the annual accrual method of accounting by individuals in a
tax~-shelter arrangement as provided in the Tag Reform Act of

1976, which was a proposal I had made; therefore, the

" annual accrual method of accounting may be used by

corporations only.
Section 447(g) of the Code as enacted in 1976

recognized the accounting practice of Hawaiian sugar
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companies. The annual accrual method used by the companies
predated the current Code and had long been approved in
Internal Revenue Service rulings.

Thus, the 1976 Act simply éodified existing
practice. As 1atér_events have shown, the need to include
corporate joint farming ventures have been overlooked. And
under current law, while corporations are permitted to use
the énnual accrual method of accounting, corporations acting
in joint venture are not.

So my amendment would gmend the law merely to
permit corporations acting in joint venture in agriculture
to utilize the accrual method of accounting. In line.with the
Anti-Tax Abuse Provisions in the original provision which
I proposed, Mr. Chairman, the annual accrual method of
accounting would remain unavailable for individuals, personal
holding companies or closely-held corporations.

Now, I might say, Mr. Chairman, that the Joint

‘Taxation Committee has opined that the proposal will

engender no revenue loss whatsoever.

The Chairman. Héﬁe there been hearings held on
this probdsalf

Senator Matsunaga. Well, it's a technical
amendﬁent, in a sense. There Qeré hearings held in 1976 in
which the amendment I am proposing now should have been made

a part and was intended to be part. And, except that by the




FORM Tdo

PENGAD CO.. BAYONNE, M.}, 0QTOOR -

-l

N

[ 2]

10

1

12

13

14

15

16

17

18

19

2

24

25

ll
l

IRS, we need an amendmént.

The Chairman.  Let me ask, is there any urgency
to this amendment? We éré coming back in January. .And T
think oncerwe-start violatiﬁg the rule of acqeptiﬁg
aﬁéndments with no hearipgs, either in the Hsuseior the
Sénate, we open ourselves up to cfiticism. People,will
think we are putting special interest amendments on the
bil;.without hearings, without an opportunity for those who
might be opposed or the public generally to be alerted to
the amendment. But, is there some urgency?

Senator Matsunaga. Yes, Mr. Chairman, there is.

The Chairman. Would you want to jeopardizé your
other amendment that is in the bill?

Senator Matsunaga. I don't believe this will
jeopardize.

The Chairman. Well, it will if Treasury opposes
it.

‘Senator Matsunaga. I would like to hear from the
Treasury. |

Mr. Chapoton. Well, Senator, I have just been

. handed this amendment. I think I see what it does, but I

' really would have to study it further.

Senator Matsunaga:  Well, could we put in a base
that we get together and talk it over and see?

Mr. Chapoton. We would be happy to do that.
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- proposed amendment which I hope and believe qualifies under

 the groundrules, one,-that'themefhasbbeen:a'hearing¢onﬁthe

170

Senator Matsunaga. I really cannot understand .
why the Treasury would oppose this amendment, really. And
if we can have time to talk it over --

The Chairman. If it is technical in nature, I

would have no objection. ' But I must say, there are a lot

their amendments. I said, "Have thefe been hearings held,"
and £hey said‘"No." And I said "No."

So 1 think once we open the floodgates, unless
it is a technical amendment, we are asking -- I think we
have just about got a full load now.

Senator Matsunaga. Yes. I would say, .- L i
Mr. Chairman, if it is determined that thié is not really
technical in nature -- and I say it is technical in nature,
one on which lengthy hearings were held in 1976 -- then I
would withdraw it to offer as an amendment to a Hbuse—passed
bill later, at the appropriate time.

The Chairmani Thank vou.

The Senator from Colorado.

Senator Armstrong. Mr, Chairman, I have a

matter I want to raise, and, second, that it has, so far as
I am aware, absolutely no revenue loss, and that is an

amendment in the same form as the bill which Senator Hart and
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I:have'introduced:to'relieve the E1 Pomar Foundation of the

need. to dispose’ of. the Broadmoor Hotel.

Tha ~3renmecdanca ae T'm chivra +h
The circumectanca 22 IT'm gures Ul

aware, is that in 1969 we put a duty on the number of
foundations to dispose of certain assets unde#:qertaip
conditions. At that very time; the Senatg.exeﬁpted the
Broadmoor Hotel because of the unique circumstances
surrounding its ownership, its position 'in the community,
and the fact that there were none of the hallmarks of abuse
which had led to the passage of the Act. None of those
hallmarks were present in the specific case of the
Broadmoor.

So, literally, the amendment which.I would
suggest is in the form of the bill on which we have had the
hearing, but it would simply remove this reguirement of the
1969 Act with respect to the El Pomar Foundation and the
Broadmoor. I would think it would not be a burden on the
bill, at least I would hope that it would not, that it
could be added.

'Mr. Chapoton. Senator, we did testify, and we did

object. I would just point out that there are a number of

private foundations that would like relief from the

divestiture requirements. They were considered onerous-:when

complied.
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As I remember, this foundation has at least 10
more years to proceed with the disposition. I just do not
think we could exempt a foundation from the Lusiness
holding requireménté yithbut reexamininé.Fhosg_requirements
as to:a11 foundations. o |

iﬁenator Armstidﬁg. Mr. Chairmah; ih light'of
wh&t the Secrefary has said, I would seek- your.counsel I
haven t sbught to 1ntroduce a broad-gage b111 that would
exempt every foundation. I have introduced a bill that
would exempt one foundation, and only one. And we have had
a hearing on that.

Now, I can go back and introduce a bill th;t goes
beyond that so that we can have a hearing on that, if that
is the Secretary's indication or your pleasure. I've got a
very specific, admiftedly parochial but nonetheless worthy
problem. Now, 10 years sounds like a long time, but it was
12 years ago that the Senate exempted, in the Senate-passed
version of that 1969 Tax Act, this specific situation, and as
a matter of fact, did so upon the motion of my predecessor
on this committee, Gordon Allen.

You know, I can certainly hold this at this time,

to change any next year; it really comes down to a éuestion
of whether‘or not we want: to do this or not. I would be

glad to make the case in full another day, or whatever you
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think, but the argument that the Treasury makes, and I
understand.their concerns, really Jjust comes down to a
judgment factor. There is, so far as we are aware, no
revenue impact, because the hotel corporation is fully
subject to the income tax.

At the hearing the Chairman of the Subcommittee,
Senator Packwood, listened with interest to the
preséntations on both sides; including the objection of the
Treasury, and then declgred that at leasﬁ he was persuaded
based on the testimony that the lagislation was well advised
and he expected to support it. |

So I would proceed however you think best. But
I wanted to surface the issue. I had hoped we could add it.
If we can't add it to the bill, I would like to add it to
tﬁe Durenberger basket. Or, if we can't add it to that,
I would like.to add it to wherever it goes on.

The Chairman. I think, under the circumstances,
Biz, if we can pass what we have agreed to, we are going to
be short of a mirécle. And I'm afraid if we take a
provision where Treasury has an objection -- I'm not

suggesting that the House will accept all of the things we

'have agreed to. 1In fact, we have gone over a number of the

provisions with the House, and they have already indicated

they could not accept certain revisions we have adopted this

afternoon.
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I would hope the Senator might save it. We are
going to have some bills next year where Treasury objection
will-not be critical. I'mean it is always! reasonable. but
partiqularly critical now because of édjournmént facing us
on Wednésdayv

Senator Armstrong. Thank you. I will bg happy
to do that; but I would ask this: 1Is it thé desire of the
Chai£ under those circumstances that we have a hearing on
the broader issue? Or is that something you wQuld like to
reflect on?

The Chairman. I think on the broader issue.

Senator Armstrong. I am willing to ask for a
broader issue, and yet I 'am reluctant to be in a position
of having to carry the mail for every foundation in the
céuntry, because I don't know whether I'm even in favor of
it for every foundation. [

I am well aware of the facts and have been for

many years involving El Pomar and the Broadmoor, and I'm

eager to help them because it's meritorious. I know the

people, I know the community, but I am not so sure that I

would even feel the same way about these others. But I

"wouldn't want this bill to always be left on the back burner

for lack of a hearing on the broader question if that's

required.

The Chairman. I think Treasury would indicate
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that they would like to hear the broader proposal.

Mr. Chapoton. Yes. Senator, the question was
much discussed in 1969 and har keen much discussed since
then. I would point out that the business-holding
requirémentsldo not p;eﬁént'the charity from operating in the
cdmmunity in such a.way as it sees fit. It simply found
in 1969 that the conflict of interest could develop too
easiiy and, indeed, imposed a very stringent rule on all
foundations. And if we.are to revisit that rule as to one,

I think we should revigit it to all.

Senator Armstrong. Mr. Chairman; I think we've
covered the ground; except I don't want to leave at rest
the final comment of the Secretary, because I just want to
note for his benefit and the committee's that the kind of
abuses which evidently were prevelant in many cases that
led to the Tax Reform Act of 1969, specifically, a foundation
controlled by family members or heirs or grantors, or
something else, none of those circumstances are present in
the El1 Pomar case. In other words, this is reglly,a c;éan
deal, and none of.the circumstances that led, properly so,

to the Tax Reform Act of 1969 were then or are now present

in the El Pomar situation.

Mr. Chairman, let me just take it down with that

much airing and ask for an opportunity to bring it up at the

.right moment.
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The Chairman. All right. 'Thank you, Senator.

I wonder now; before we conclude, if we have an
understanding of what we have here. As T understand, we
have approved the lé amendments or 13 listed amendments plus
the amendment of Senator Packwood which was ppmber 14,
on which there have been hearings and on_whiéh tﬁere is no
objection. - Now;_does the staff have a list of the other
amenéments that have been agreed to?

Mr. Lighthizer. Plus we agreed to gdd,_off of
item 14, a, b, d, e and f.

The Chairman. That's in H.R. 4961.

Mr. Lighthizer. " That's right. Take those
provisions and add them as part of the committee amendment
with modifications on a and b.

Senator Matsunaga. Mr. Chairman, are you psing
H.R. 4717 as the vehicle?

Mr. Lighthizer. That's correct, Senator.

‘The Chairman. Yes, that's right.

Mr. Lighthizer. But we're going to take these
other provisions off.

Plus;_we have agreed to Senator Bradley's

' amendment on the study by the task. force on June 15th.

- Mr. Chapoton. Bob;'we agreed to just the task
force study -- not his amendment, but just a date on the

task force study that is already underway.




r40

ronm

PENGAD £O., BATONNE, N.J. 0OF0OR .

b

L

10

1

12

13

14

15

16

17

18

19

21

24

177

The Chairman. Right. I think he said that could
be done with ohe sentence.

Mr. Lighthizer. The Durenberger amendment con
mortgage revenue bonds, with the Chairman having the
authority to drop it off.

The Chairman. That's the same with reference
to a portion of Senator Symms' amendment oﬁ wraparound
annuities. |

Mr. Lighthizer. Wraparound annuities. That's
right. The Senate Resolution. |

The Chairman. A separate resolution on tax
service.

Mr. McConaghy. The only other one, I think, that
we have a question on is Senator Durenberger's on the NSRA
A&ards.

The Chairman. I don't have any problem with that
amendment; I have a problem with the fact that they haven't
had hearings on the amendment. That's why I raised the
guestion. |

Senator Matsunaga. And, Mr. Chairman, thé

Matsunaga émendment, if it is determined that it is a mere

 technica1 amendment, which should be agreed to by the

Secretary of the Treasury.
Mr. Lighthizer. And then, Mr. Chairman, the staff

would like to have the authority to make some technical
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changes in the leasing reporting.

Mr. McConaghy. For example, leasing reporting,

we hava a mi i@ Joint Conamniiliee Staflf,
refined on Treasury's okay, and we would like that
technical authority..

The Chairman. Are there any other technical areas
that need to be addressed by the staff?

Mr. Chapoton. I would like clarification by
Senator Symms on the Section 6166.

The Chairman. Could I,'jpgt before we do that,
understand the status of the Durenberger amendment, the
second amendment? Is there some matter of urgency ﬁith that
amendment ?

Mr. DeArment. Yes, Senator. If the amendment is
not adopted, then the existing provision will expire that
makes these particular National Research Service Awards
non-taxable,

Mr. McCQhaghy.|"Sb there is a date that we're
facing where there: is going to be an expiratién;

The Chairman. That makes them taxable?

Mr. Chapoton. They would become taxable next

year.

The Chairman. But they wouldn't pay theii tax in
January, would they?

Mr. DeArment. There would be witholding
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responsibilities on the part of the universities, I guess.

Senator Durenberger. Mr. Chairman; I didn't bring
it up to get around vour rule. |

| The Chairman. No. Right.

Senator Durenbgrger. I wasn't even aware of the
fact we didn't have heafings on it.

Mr. McConaghy. It may be, Senator Durenberger,
that-it's not needed, because the reason that made these
taxable was a string that was attached that they had to
perform research for the NSRA if; in effect, they didn't
have a project of their own. As we understand it; that
requirement has been eliminated as of 1981, and it may be
that as to 1982, if that is true, that there wouldn't be
the string that would make them taxable. But we're not
sﬁre.

Mr. DeArment. Actually, what Qas eliminated was
an alternative requirement that they either serve in the
armed forces or in the National Health Service. I think
there still is a Qague requirement of doing research. But
it's not in any particular ﬁniversity, it's just thét they
engage in research.

|  :E$én;tofiDurenbéfger, . Maybe- it' is.:something we..can
wbrkf&ithfmféasuf& on. .- |

Mr. DeArment. It may.well be that if there were

an extension, or it may be that if they go back and apply
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for a ruling with the Service, that the Internal Revenue
Service will agree that as a result of the reconciliation
changes that the result will be different than in the past.

The Chairﬁan. Maybe we can do scmething in the
report language or something, so that we éréhot apening
up the floodga£es for éverfbody else who has. a nice
amendmeﬂt bﬁt no hearings on it, sb?twofgauprbtective.L.m;u
deviée, if that's all right.:

Senator Durenberger. Thaf certainly would be
agfeéable to me. I brought it up only because it was a
reconciliation, and the time was running out.

The Chairman. Let's address it in that way.

Are there other areas in addition to the one
Mr. Chapoton wants to address in Senator Symms'? Are there
any other areas marked?

Mr. Lighthizer. No. I think ﬁaybe general
technical authority, because we are modifying some bills,
and we are going to have to do some drafting tonight.

The Chairman. Any objection?

(No response)

The Chairman. ‘Without objection'yqu'l}'have that.

Mr. Chapoton?

Mr. Chapoton. I jus£ wanted to éet it sifaight.
As I understand it, Senatof Symms, there were three changes

that we were talking about in the declaratory judgment
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provision in your bill. The first two would be very

technical. One relates to the "IRS can enter into a binding ;

agreement as to fair market value under 2832(a) regardlecs
of whether the executor has made the formal written request
for an IRS fair mafket ya1ue determination or not." We
wanted that, and I think you did, £oo. :

Senator Symms. AYes. o

ﬁr. Chapoton. For the second -one, we would drop
one of the declaratory judgment questions, ergo, one of
the questions that could be decided by declaratory judgment,
that is the question concerning the amount of the adjusted
gross estate. And so fhe valuation gquestion would be left
in the normal proceeding, but the question of whether this
w;s a business which gqualified would be subject to
déclaratory relief.

Senator Symms. I think that's correct.

Mr. Chapoton. The wvaluation question would not be
the question resolved by declaratory relief, but the
guestion whether it was a gqgualifying business, qualifying
interest, would be the question that would be raised by

declaratofy relief or would be subject to declaratory

' felief.

Senatof Symms . Yes.
Mr. Chapoton. I'm sorry, I'm probably misleading

yoﬁ somewhat. It would be the value of the édjusted gross
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estate that would not be determined by declaratory relief;

it would be only the questions relating to the property

be subject to declaratory relief.

Senator Symms. ‘Right.

Mr. Chapoton. All right.

Then, the tﬁird one was a very Straightforward
ques£ion of whether the declaratory relief would be subject
to higher court review. We had preferred that it not be
subject to higher court review because, number one, we are
providing a forum for resolution of the question when the
IRS and the taxpayer disagree. If that subject were itself
subject to review, then we could have deferral, in fact,
whether or not the t;xpayer prevailed.

We had thought that providing Tax Court jﬁdgment
whether or no;‘the taxpayer was entitled to deferral should
be the question. And that would be it.

Senator Symms. So, what you are saying is that
the third part is the part. You see, I understood when

we went through this, Mr. Chairman, that the Secretary

had finally come ardund to my point of view on this. But

" this’ is the only place 1n the Tax Code that I am aware of

where a person can't go to the C1rcu1t Court and defend
themselves. “Is this correct?

.Mr. Chaboton. Well, it would certainly be one
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of the few, if not the only. I can't say unqualifiedly,
Senator.

Senator Symms. Well. in a Aeclaratory )
judgment?

Mr. Chapoton. Right now, of éourse,‘solely IRS
makes that determination; and there is no review ag_all.
And you afe adding review in the Tax Court. And we are
agreéing that we ought to try that. But we peoint out that
the question being reviewed is whethgr fhe taxpayer can
defer paying his tax. And if the review by thg Téx Court
is also subject to review, then de facto deferral would be
obtained even if the taxpayer eventually lost.

Now, he would have to pay the higher rate of
interest during that period of time; but deferral is thg
q;estion.

Senator Symmé) "Well, is the  taxpayer $till going
to.have to pay what he owes, or what he:thinks: he owes?

Mr. Chapoton. 1In any case, he has to pay whét he
owes.

Senator Symms. Is it that big of an issue?

Mr. Chapoton. No. That is the issue, when he

pays it. He is going to have to pay the same amount. The

amount of liability involved is .not at issue; the question

is when he pays it.

Senator Symms. Well, Mr. Chairman, I don't
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want this to hold up the rest of the package; I just feel

that this judicial right question is one that we've got to

just think it's a bad policy for us to not allow that
taxpayer to be able to abpeal his case.

But I'm sorry there was a misrepre;entation. I
don't know what all the members of the committee think.they

voted for when they accepted this.

The Chairman. . It's hard to tell. . f

(Laughtér)

Senator Durenberger. But I feel a little bit sad %
about that.

Mr. Chapoton. Senator Symms, the. appellate review
was in this legislation as it passed the House before, and
wé think thaﬁ's a better way to go. This is .a new. approach,
and we would think it a better way to go. We can always
come back and add appellate review if, for some reason, it
seems to be needed.

The Chairman. TIf we .can.work it.out with.the

Symms' desire.

Senator Symms. Senator Symms wants to pass the

part of the bill that we can get accepted;-and we will try
to get ﬁhe rest of it next year. But I feel a little bad !

about the misunderstanding, because I do think that some of
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the other Senators might have thought that they were
clarifying it.

The Chairman. Well, I wouldn't give up on it.
You may still be ablé to just authorize the drafters to try
to work the thing out. I don't know if anybody has any
objéction to that.

Senator Symms. I would prefer not to give it up,
but i understand that the Secretary didn't understand what
we had in the amendment and what he thought he was agreeing
to. So I just don't want the migunderstanding.

The Chairman. Well, whatever you can work out, I
would be happy to include.

Are there any other matters that need to be

brought before the committee? I understand that there are

s£ill the Durenberger and Symms, and other matters that we
will be discussing with the Secretary between now and
whenever this bill comes to the floor. You see, if the
House acts tomorrOw; I assuﬁe if we are in late we could

act tomorrow night or Wednesday.

- Mr. McConaghy. I think that's correct, Mr.

Chairman. We will draft tonight and hopefully be able to go

 £hat drafting final tomorrow morning. ..

~The Chairman. ‘I guess in the meantime, just as a
suggestion, 'I assume we will be in contact with the House

to see whether they have strong objections to any of the
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amendments we have adopted. But I would say again for the
record that every amendment, or the two that have been more
or less.aCCepted -- three; Senator Matsunaga has one =- bug
in ane case we have had House Hearings and no Senate
hearings. In every other case we have had Senéte hearings,
no real revenue loss, no objection from Treaspry, and
general agreement amoné ﬁ;mbers of the committee. -
The ﬁearing session will be adjourned.

(Whereupon; at 5:26 p.m., the meeting was

adjourned.)




