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EXECUTIVE COMMITTEE MARK~UP SESSION ON DEFICIT REDUCTION

"PROPOSALS

TUESDAY, MARCH 13, 1984
U.S. Senate

Committee on Finance
Washington, D.C.

The éommittee-met, pursuant to notice, at 10:43 a.m. in
room SD-215, Dirksen Senate Offiee Building, Senator Robert
J. Dole (chairman) éresiding,

Present: Senatoré Dole, Packwood, thh, Danforth,
Chafee, Heinz, Durenberger, Armséiong, Symms, Grassley, Long,
Bentsen; Matsunaga, Méynihan, Baucus, Boren, Bradley,
Mitchell and Pryor.

Also present: John Chapoton, Assistant Secretary for
Tax Policy, and Ronald Pearlman, Assistant Secretary for Tax
Policy, Treasury Departmént!

Also present: Roderick DeAfment[ Esqﬁire; Michael Stern,
Esquire; Richard Belas, Esquire; Donald Suswein, Esquire;
Clint Stretch, Esquire; David Hardee, Esquire; Ann Moran;

Carolyn Weaver; David Brockway; dnd:James Wetzler.
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The Chairman. As I understand, the 13 items on the

v f . .
agenda today, for the most part I wouldn't-say: they:are:inot

contrcversial, but at least we are either prepared to accept

them or vote on them, and T;easury.has,been working on some
of these items with different Members who had a problem.

You~kﬁow,iWe have discussed each one of these a number
of times, and if Treesury coﬁld just indicate your support
for the different items; we couldvjust start With income
averaging, what:itiwouldido, quickly,»aed.—e

Mx. Chapoton.. Yes. With income averaging, the change
wéuld‘qo to three years. I think the difference between this
version and the earlier version that.the committee acted on

was, you would use a three-year base period and the

‘resulting broadening of the brackets to reduce the benefits

of income averaging.

I think some Members_had.raised the question Sl
Qf whether to make averaging lees available; and so I think
there' were some questions aboﬁt this.

The Chairman. Does Treasury support this proposal?

Mr. Chapoton. Yes; we are on board on this change.
Yes, sir.

rfhe Chairman. All right.

What about the percentage depletion? That was a
teehnical correction of Senator Durenberger's. All he wanted
were the revenue figures.
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3
Mr. Chapoton. That's right. Our baseline estimate on
total receipts and I think the Joint Committee's assumes that
this technical correction is fixed; and therefore, by making
this change; you do not increase the deficit.
If you did not make the change; however, you would
increase feceipts by about $800 million over this three
year period. .
| The Chairman. But the fact is, it was a mistake.
Mr. Chapoton. It clearly was a.miétake} all the
staffs are agreed. And the revenue estimates reflect that
fact. .
Senator Loﬁg. Could you just explain thét? I have no
idea what it does.
The Chairman. Number 2. .
Senator Long. What are you doing with Number 2?
Mr.-Chapoton. It simplylsays that in the 1975 Windfall
Profits Tax_Act there Qas an attémpt to give an additional
benefit to secondary and tertiary production, and theréforé
it was allowed a higher depletion rate while depletion on
other oil:phased down.
The phase-down was completed in 1983. The intent was
that all oil for independent producers would have a
15-percent depletion rate beginning in 1984. But in fact,
tﬁe way it is drafted; in 1984 depletion on secondary and
tertiary prodﬁction falls out of no depletion, and that
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clearly,wasnjt_intenged..

Al,,sg; it is grggéq. that because of that same q_u.i.r,ls; it
is not subject to the anti-transfer rule. This technical
correction changes both of those; makes it subject to the
anti~transfer rule and keeps it at the 15-percent depletion.

The Chairman, All right.

Number 3 is a question that Senator Bradley raiéed.
Senator Boren has a direct inﬁerest in that. My view was,
if we can‘tvaccept_it; we .ought to vote on it.

.Senaﬁbrﬁﬁren; That wouid be my position, Mr. Chairman,
because I think; as we went over last time.and Treasury
agrees; it was making the revenue estimates that cleafly
intended to exclude those items that were in the stream to
go into the making of gasoline.

Mr. Chapoton. That's correct.

Senétor Boren. And as I understand it, this does not
have a’financial impact on Superfund; actually.

| Mr. Chapoton. No. It determines where the burden for
paying the tax falls.

Senator Boren. _Right.

Mr. Chapoton. And this would put it in line with the
revenue estimates at the time the Supeffund legislation was
enacted, and the clear assumptions by the committees and the
Coﬁgress. And we certainly support this.

Senator Long. Let me get this straight. If we don't do
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5
what had been. suggested byASenatqr Boren_here;_the‘effect of
doingithat is té impose a backbreaking tax on industry,:and
a retroactive tax that was never intended by anyone and
never put into the estimates by the Treasury.

Mr. Chapoton. That is correct; in the estimates by
Treasury 6r by the Congress. That's right.

The Chairman.. All right. Let's go ahead and run
through these; and maybe wé will have enough Members to take
action. | |

Mr. Hardee. Senator Dole?

The Chairman. Yes? .

Mr. Hardee. Senator Baucus also has a question on

copper, lead, and zinc use in the Supérfund, SO you may
want to keep -both of those together.

The Chairman. Well; my view was to keep them separate.

Mr.'Hardee. Or I mean discuss them together, in the
context of thé same --

The Chairman. Right. But vote on themlseparately.

.Mr, Hardee. Yes.

Mr. DeArment. This rule that we have laid out here,
the description also covers a fertilizer problem}that really
has to do with whether you have an exemption or file for
refunds after‘the fact. That clears that up, too.

| Mr. Chapoton. The Golden Parachute proposal by
Senator Chafee -- we have worked with Senator Chafee on an
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6
approach. He had a penalty tax if a compensation arrangement
after or following a takeover by the departing executives,
compensation to the parting executives would be subject to
penalty taxes both at the individual executive level and
at the company level.

We hﬁve suggested a substitute; if the committee wants
to take action in this area. We attempt to define what is
a "Golden Parachute;" and I think the consensus seems to be
some extraordinary compensaﬁion for the:departingfexecutives
following a takeover -- either friendly or unfriendly.

The Chairman. I think Senator Symms had a question on
that. |

Senator Symms. Buck; the question I've got is that
in my State -- well; I can tell you the names of “the
cémpanies:~— Heckler Mining Company took over Day Mining
Company.. And in- terms of giant corporations, they are not;
but they are publicly listed corporations. One was on the
American Stock Exchange; and one was on the New York Stock
Exchange. It ended up being a hostiie takeover.

However; the Board of Directors of Day Mining Company
wanted to compensate their president; so, when this takeover
fight was going on; their president had been president for
some 20 yearé and had made an average of 20 percent return
onAinvestment for the stockholders; had really run Day Mining
Company well. And they didn't want it taken over. But they
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lost the. takeover fight. .

The president and a couple or three of the officers of
Pay Mines had a year's compensation; in one case that I know
Qﬁ;,and,two years in another. " And it just seems to me like
that anything that would interfere with that would just be
totally iﬁproper for Congress to try to look at.

I mean;lthey did pay a guy's salary for two year?, but
I think that was the price of the takeover.

Mf. Chapoton. I am notvsure whethér Senator Chafee
would agree. I think he might be concerned about that
situation.

‘What we were proposing;,Senator Symms; would be that
if the compensation in connection with the othér events.
exceeded 200 percent of normal compensation --. some test --
tﬁén}ﬁmuxawould be a presumption that it was excessive
compensation andvdisallow the deduction to the company.

So, if it were a two-year salary; that would not be
excessive.

Senator Symms. Now; let's say, for example; that if
the executive - in question had made big profits in terms of
equity for the stockholders; how else can they compensate
if he oJr:ishe did not have stock options?

Mr. Chapoton. AThey would pay more compensation annually,
I mean simply increase his salary.

The sole question is whether this is reasonable
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8
compensation for past. services or not. It is the. senge of
Senatqr Chafee and I think others on the committee -- this
of course is not our propbsa;; but others' on the committee -
that there should be some penalty; I guess is the way they
would phrase it, attached to providing excessive compensation
when they'leave.;

Senator Symms. .What you are saying is not having a

~ penaltyion thefemployeé;«but;to say that the corporation, if

they wish to! pay him; that- they either éay him more.that year
or else they would have to declare it like a dividend.

Mr. Chapoton. That's correct. It wduld be disallowed as
é deduction to»fhe‘company,‘

Senator Symms.  That-is. your position and Treasury's?

Mf.'Chapoton. Yes., . . PV o s

I believe.Senator Chafee would accept that.

Senator Symms. Well; it seems like that would be much
better, Mr._Chairman; thanlﬁhat Senator Chafee's proposition
is; as far as I would be cpncerned:

But I get concerned when Congress tries to come in and
tell the American citizens that they know what is best for
their stockholders and what is best for the board of
directors, and everything. That is my concern.

I like your approach much better. I would rather do
aﬁything about it.

Mr. Chapoton. I think we would tend to agree with you,
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chance to look at it.

Senator Armstrong. Mr. Chairman?

The Chairman. Yes?

" Senator Armstrong. I am not trying to delay action on
'it;gbut how can we agree to it if the definition question
has not béen resolved?

The Chairman. Well; in effect we give him a veto over
it; I mean just tentatively approve it. If he is not
satisfied, We'll bring it back. " | |

' ‘Senatot Aristrong. All riéht.

The Chairman. Is that all right Wlthyou Steve?

';Seﬁator’SymmS; 'Well;_ltguess.SO.. I mean; it seems
like an area we didn't need to fool with.

You are talking about everythihg we do is prospective,
tﬁough? e ) e

-Mr. Chapoton. Yeés.

' 'Send'tor Symms. .:All right.

The Chairman. All right. "~ "Number 6°?

Mr. Chap£0n; ‘Number. 6 -- Sehﬁtbr Boren. I am not sure
whether the commitee acted on ‘this or not. "We are unclear
on the extent of your amendment;'Senator BOren;,on the
prepayment proviéion.,‘We are particularly concerned as we
had subsequently ﬁnderstood that the restriction on highly
leveraged deals would not apply.

Our original proposal, just to retrack; the Treasury's
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understand that there is.a lbt of concern. Are you getting
into the farming thing. separately? I thought we were
going to exempt -

The Chairman. I think what they are concerned about is
something that was written up in Newsweek this week.

Mr . éhapoton. Yes.

The Chairman. About holsteins.

Senator Boreén. ' I haven't read thaf; but I was told
briefly about. it..
| I have just been hearing from the cattlg@en's assocliation
groups;'and the ABA section on agricultural téx law and the
cattlemen's associations themselves;.I‘think, where people
raised the quéstion; complained about this 6-to—llor 8-to-1
writeéoff; and I am certainly ‘sympathetic with doing
sémething,about that.

-The Chairman. That's right.

Senator Borén._‘But there is a.lot of concern about

changingﬁthé definition of "farmer" under the Farm Syndicate

Act, but T don't know that we have had a full test of that

definition yet in a court.

I'am just hearing a lot of concern that we might be
getting into something here. -

Mr. Chapoton. I don't think we need to change that
definition; Senator; but let me look into that. We will

report back to you.
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I guess our.main'conéern is that this proposal not
exclude the basic highly-leveraged transactions.

Senator -Boren. NQ;'Ivam nét trying to do that, but I
do want to include the highly-leveraged people. But I
think we had better bé awfully careful we don't do something -
herethhat;causesvagtechnical»glitch in the laws in terms of
the definition of "farmer" and therules that apply under the
Farm SyndicaterLaw;,becaUSe we could really knock out the
whole feedlot business ;if wezWere to do;that. I know that
is'not intended; but. ==

The .Chairman. Right. I.think Senator Grassley has done

-a-lot .of work on:this. He will be here at 11:30, so maybe

we can pass this.-

Senator Boren.: I know.he does have a concern about that,

.too; so maybe we can put our heads together.

AThe.Chairman;';We;wanﬁ‘to shut down the highly-leveraged»
operaﬁions;_,i;

 Mr¢;Chapot§n;;?That's right. Of course, some of the
feedlot.operé£ions'do use_outside money and are highly
leveraged. So we may =--

The Chairman. Well; . tbatswould shut them down.

Mr. Chapoton. Well, that was our thought.

The Chairman. Some of those are 8—to—1; I understand.

Mr., Chapoton, Yes; sir.

The Chairman. -Number 72
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subject to the disallowance rule. . And we were trying to

get clarification on exactly how that would apply.

Senator Heinz. I don't know what it means.

Senator Boren. Could you walk us through the example?
I didn't read the example inANewsweek; but could you walk
us through that?

Mr. Chapoton. 1I'll let Mr. Pearlman go through what
we refer to as."the_Shultz'cattlefeed tax shelter." |

Mr. Pearlman. Yes. - In the Shultz;type deal, and
indeed I think in the typical highlyéleveraged cattle deal,
a city dweller is approached to purchase X-number head of
cattle. ‘iHe doeen't necessarily do it through a partnership;
he just purchases them directly.

He borrows funds. They may well be fully non-recourse
berrowings; or in the Shultz deal it is typically a mix of
recourse and non—recourse borrowings.

Those funds are used to acquire the cattle and to make

-prepayments, the feed prepayments; and that is what we are

talking about in the prepayment rule.

The cattle are put on a feedlot and they are managed by
someone on behalf of the in&estor; and he.will report then
expenees-in connection with feeding those cattle on his tax
return -- not as a partner; necessarily, but just as the
oﬁner of the cattle. |

In that case, he will claim a deduction typically at
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year end fqr én amount Qf,féed,that is,basedxon the feed
commi%ment that was made with his borrowed funds. So he
might héve put a thousand dolidrs.df eqdiby in the deal and
borrowed $7 or $8000 and gone out and made a commitment to
puréhéééﬁ$§;9dad'6f feed. - 'HE will téke a deduction for the
$8-9000. That's the leverage we are talking about.

'ééﬁaﬁgr;ﬁéiﬁé. Né@; Wﬁat'ﬁappens after'that?-

"'Mf.‘ﬁeaﬁiﬁéa;,:Wéif;?éhe'ﬁ;nefit.of;thé cattlefeeding .

deal from a tax shelter standbdinﬁﬂis thaf'the investorb
éccelerateéithe deduction into the earlier Yéér.;L

Senator Heinz. He was going Eé"haﬁe:tdrbﬁyltﬁé»feed

at some point, and what YOu‘are:Objeétingjfb is that he is

, buyihg.it all at the end of the tax shelter;f}iﬁhﬁ?

{

Senator}Symms. What you want him to do is to pay .in .»
interéét'on the money. That is what you are séYing; You
want him to pay the government intéreét;ithat is the fact of
the matter.

What I would say everybody othf to do is to go do one

of those deals. They will find out when the price cattle

drops 15 or 20 cents they will really get‘bufned. And that's
what happens about half the time.

Senator Heinz. Excuse me; Steve. Could I just track
this through?

Now, what happens in the next taxable year?

Mr. Pearlman. In the next year; when the feed is needed
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Senator Boren. ‘Well;‘isn't it the case that the ABA

~argued that what you have just gone through; the Shultz

example; violated current law? And they turned them in
saying that the people that did this didn't meet the active
mamagemenf,definition under current law? Isn't that the
case?

I don't understand why Treasury doesn't just goAahead
and enforce'current”law. What I'm worried about is} we
might be going into.a thicket here in terms of changing the
definition of "active farm management;“ when the ABA
apparently turnéd these people in and said; "We think they
are'violating'what the law is now in terms of active
management.

Mr. Pearlman. Well; the problem; Senator -- I think the
Internal Revenueds position is that it is violative of
current law. But the problem we've got is.in the definition
of "active management;" and that's what we hope to try to
deal with here.

After some period of years in litigating the
definition of "active management;" we may know whether that
is the law or hot.

Senator Long. I would like to ask just one question
abéut this situétion. Now; the way we drafted these tax
reform laws in the beginning was that Treasury would do a
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study;‘and it‘wogld pick th the people -- or. the Treasury
would;,for us. - ‘They would pick out these tax returns;

a cross.sectiop; so we could see what percentage of taxpayers
made a lot of money and paid us either zero tax or less than
10 percent on their economic income..

Then'we tried to focus on that for tax feform purposes,
and we tried to wérkvto_the point where people just couldn't
get by without paying_us some amount of.tax.

Now; I haVe‘not seen-any of those studies in recent
jears. ”Have'yéu keét those. studies up year by year; where
we can look as sort of a scorekeeper to 'see how many people-
made a million dollars; for example; and paid us less than
1 pércent in'taxes; and that type of thing?

Mr. Chapoton. Yes. We have breakdowns across income
ciasses on total taxes paid. I think you are referring to
studies that were done in the early 19705} picking out
particular tax returns. I believe there were 200 and some

odd tax returns above AGI;.above $300;000, on which no tax

was paid.

Senator Long. We had it both ways. Do you have it both
ways now?

Mr., Chapoton. No. I am just saying we have it across
income classes, That is the only thing that I am clear we
have,

- Mr. Brockway makes a point.that is absolutely correct,
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that when you use adjusted gross inComg;;which is what we
usually use;,theAshelter deduction is taken before you arrive
at adjusted gross income. ' So you have to somehow build that
back in if you want the figures you are talking about. We
have not got that. |

Senator Long. Well; let me ask someone from the Joint
Tax Committee. My impression was that we put something in
the law that requires the Treasury to give us a study, year
by yeaﬁ; as tkohat percentage of taxpayers were getting
By, were-making a lét of money in economic terms and getting
by with paying us little or no tax. Is that still being
done?-

| Mr. Wetzler. Yes; that is; Senator Long. I think the

point is that they compute this study based on a concept
célled "gxpanded ihcome;" which is adjusted gross income
plus a list of about 13 or 14 tax preferences.

I think the problem we have here is that not all the

preferences that people use to generate tax shelter losses

are in this expanded-income concept, because a lot of them

don't appear as separate items in your tax return. We don't
really have data on them..

This prepayment of feed is an example of an item which
is»not on the tax return.and therefore Treasury can't really
measure that in its study. But they do publish the stﬁdy

every year, and it does provide useful information; but it's
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not comprehensive. .

Senator Long. | I want to ask you gentlemen -- Mr.
Brockway;,and you a;sq;_gentlemen on the Joint Tax
Committee staff -- to. sometime soon come by and bring them.
I would just like to take a look at them and see how well
we are doing;‘because it. seems to me that every_angress -
we ought to focus onﬁthese.situatiqns_where people are making
a. lot of money and»paying no tax;Aand‘just keep looking at
that. -

Mind you,_the“Way it would have been most effectivé
in the past was to go pull. the tax returns -- go pull some -

returns and see how the people are getting away with it -~

‘and. then zero in on them to see that they are not going to

get away with that in the future.

| In that area; myAthought is that it is not a matter of
getting a lot of,revenue-for‘the'government; it is just a
matter of tax justice and equity; and how this system is
perceived by. taxpayers out there who pay us a lot of money.

I,sée you are‘nodding;.Mr. Chapoton. ".You agree with
the concept.,

Mr. Chapoton. ' I do. -

Senator Long. We all-agree;_l think;,that while we want
to.provide incentives and all of that;_we don't want to go so
far with tax incentives that,somebody>makes himself a
million dollars and pays the government nothing;'while other
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people areﬁwquing“very,hQEd.er~thi§ country. and pay a huge
amount of_taxes;.

All right ndw.  Insofar as you .are getting at that; I
want to offer you my full cooperation. . But I am concerned
about using this in a.siﬁuation where you might run counter:
to the nafional interest by zeroing in on some fellow who o

is already paying his share of taxes. That is the kind of

‘thing I think we ought to try to avoid;_and I hope that that

is. what we are all. trying to do here. -
Mr. Symms. Mr. Chairman;ll want to ask another

guestion that pertains te that. I'll let Senator Long

- finish, then I have.a question.

Senator Long'. NQ; I'm finished.

The Chairman. I think we can get that information.
Can we do that;_Buck?

Mr, Chapoton. - Yes; sir.

Frankly;‘I am a little. surprised about the.study; but

Cif we publish a. study every year I certainly want to see it

as well.
‘(Laughfer)
" Senator Long. You come from Houston;_Texas;;don't you, -
Mr. Chapoton?
Mr. Chapoton.  Yes;,sir.
Senator Long. '~ Well now;‘one'year'we wrote one of these
tax reform laws;‘and.we finalized it about. the month of
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December._‘Apdjyouhhag,an Qutgtépding CitiZen_ithhat.§:e%
Qf Houston.who aqviSed,peopLe on investments an§<taxes;,and_
all. the rest Qf.it; - I think he.was. proud of the fact that
never. since they wrote an income tax;_if I am correct; had
this fellow.paid an income tax. ' He paid one that year,
because hé didn't get time. to plan around it. ' So it happened
just too late in the game for -him to. reconsider all of his_
investment. decisions and get out of the line of fire.

I would hope that we would do a good enough job.where's,:
éverybody gets gaugh;;uincluding that_gqod;,highlyrregardeﬂ
person. that I have in mind. And-we:want,them all.to learn
wha;“ityfeels\like toupay4§cmewtaxes._'gﬁm,.

. It .is not. that we have to get all. that much; we just .
don't .want-them to get by and then .go around bragging that
tﬁey didn't pay the government anything.. . -

Mr. Chapoton. I ag;ee;-SenatOr,f There is a vexy
serious peréeption problem -in thét area.

The Chairman, Senator Symms?

-Senator Symms;' Thank you; Mr. Chairman.

Well;_Mf.'Chairman; if our goal here is to study what
has happened with people who. are playing by the rules that
haven't paid taxes; then we are going to change thevrules on
them; well; then maybe.we ought to go. back to ground-zero and
pﬁt in some. kind of.a;flatlrate tax or é national. sales tax,
or something; and get rid of this Tax Code; so everybody will
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move this deduction into an earlier year and create a loss
when he has no economic loss. |

" Senator. Symms. SQ;,your contention}‘thén;‘is that if
he feeds the. cattle in advance;lhe can't take the deduction
until the cattle ==

Mr. Chapoton. " Once he feeds the cattle; no problem;

the cattle is deductible. Our question is;when.he prepays

for the feed and the feeding occurs the.next"year-

Senator_Symms; Well;jhow does this affect the farmer
who prepays for fertilizer?

Mr. Chapoton. It would not have any effect. The farmer
is excluded.

Senator Symms. All right. It still seems like Treasury
wants it both ways to me; Mr. Chairman; but maybe I don't
uﬁderstand the point here.

The Chairman. I think what we have agreed to do on

this is to get together on it during the noon hour, if we

can. We have to make some decisions.

Let's go back to Number 3. I see Senator Bradley is
here. Maybe we can just have a vote on that provision.

Senator Bradley. Mr. Chairman; I would still object
to this provision. The issue is really whether we are going
to fund the_Superfund Bill or not. Everyone knows that
to%ic wastes are a serious problem in this country, and the
question is whether the chemicals that were listed in the
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bill. are going to be taxed or whether they are not going to
be taxed. |

BEveryone also. knows that the amount of money that has

been allocated to the Superfund, $1.6 billion, is not nearly

~enough. to do the job.

The Administration. says that it is going to cost
between $8 billion and $16 billion to clean up. toxic wastes
in this country.

I would hope that we are going to consider. the

,reauthorization.of,the'SuperfundiBill;_which is due to expire

in.l985;.inuthe next: several months.. And I.think that it

~would be an appropriate time to.wait until that

‘reauthorization process before we address this question.

Let me remind the committee that the chemicals involved;,

benzine;,tylene;Aand xylene;,all of which are found in the

- precess of making gasoline through'the,refinery;,since

1980. have..been found to be a very serious contaminant of

‘groundwaﬁer;in.this country. = Gasoline is leaking from

underground. tanks and is a significant threat to the

groundwater of our nation.

We can continue to say. that. there were tacit.agreeménts,

 which. were not. written into the law. = The opposite is the

- case. And that we will deal with .this issue later;. but let

me. say, Mr. Chairman;,l think that the issue needs to be

- dealt with today;_and.that.we.would‘make a mistake in
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actually. voting. today on this. ' It would make a lot more

. sense if we postponed this to a discussion of the whole

Superfund reauthorization, !
I would hope that the committee would do that.
Mr. Chapoton. . Senator, if I might -- I think that you

fully.understand:this;_but the only point I. think I would

add is that the whole composition of the Superfund tax is a.

pretty complex item: . what chemicals ought to be taxed;,and

,what-QUght.nqt.to.be.taxed._

It is clear in my mind, after reviewing. the

-legislative hiStory;Athe.revenue estimates;‘thatAthis

amendment.would change;_wogldvtechnically make.the bill.
provide what was intendédnwhen*the Superfund was enacted.
And if you don't do it;_you have shifted the bﬁrden of the
téx.ﬂxom;whereAit was intended to be placed. It would not
affect the overall amount(going'into the Superfund, -~I.!
think the question you are raiéing could clearly be dealt
with in consideration of extension of the Superfund;_but we
think this is just a téchnicalAerrOr,'

Senator Bradley. Could you tell me;_Mr. Chapoton;vhow
much money is in the Superfund now and how much has:been
raised?

Mr.. Chapoton. .No. " I do not have those figures with
me, I could certainly get that full information for you.

I qould’get it for you.-.in a couple of_hours;Aif you wish.
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Seénator Bradley. . Mr. Chairman;,Wevafe'essentialiy
remoéing $500 ﬁifiionrfrom:ﬁhat ﬁoﬁld be in the Superfund.
Now; it’hléﬁf have been a mistake; there might have been a
tacit agreement. There are a lat of taCitiagreeﬁents in
this rodﬁiﬁnfil a #ofé is-aCEualiy taken. And I think we
make a mistake in taking $500 million aWéy from the

Superfund;iabsent'é reauthorization of that bill and a

commitment by ‘this Congress that we ‘are going to. spend the.

money necessary to clean up toxic .waste.
Sénator'BoféﬁQ :iéﬁﬁt“ititnue[_Mr;jchapofbh,_that it
sunsets when it redaches a certain figure?

“Mr. Chapoton. Yes.

ﬂsenéfaf'Boféﬁ;AFSo’that all we are doing is just shifting

Crpen =T

the burdén as '!:_tg)‘ who W1ll’pi>ay thatf 'igu‘re":

Mr;,Chapofdﬁ:’JMybéompleté understanding is that we
are ohlyishiftinéfthe burden;,not théﬁtoﬁal ;mbun£7th3t:f.
goes into the Supeffuﬁd; : |

“senator Bradley. But what is now in the Superfund?

- The law is due to expire in 1985.

Mr.rChépotdh; "I will have to get that figure for you;
Senator.

Senator Boren. Mr. Chairman; I certainly support the

Superfund; and I suppcrt the efforts to clean up toxic waste;

but I think at the time the bill was put together thére was

a: determination made as to. the relative hazards; what was
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rush to try to get this thing throggh,

As I.understand—it;_what it. is collecting is what we
thbught it was going to collect amd what the Treasury
thought it was going to collect. Is that correct?

Mr. Chapoton. That is my'understanaing. Yes; sir.

Senator Long. All right.

And that was the estimates. That's how it has been
collected: Then someone said}_“Hold on just a minute; this
is susceptible to a different interpretation." And if that
were the case} it would amount to what is being deécribed
herevas $500. million of additional taxes.

Now; that wasn't what-the Treasury thought they were
recommending;-that's not what we on the committee thought
we were doing;'that”s not what anybody who unaerstood what
the burden was going. to be thought it was going to be.

So, if we insist.on not correcting this areé; it could
perhaps result.in letting a $500 million retroactive tax,

a backbreaking tax on many companies that they don't have
the money to pay for; which nobody every intended. And to
assess that kind of a tax is not necesSsary, when -as a
practical matter we are willing ~- I Know I am, and I.think
the majority of us are willing -- to vote whatever it takes
to'EUnd the environmental aspect of the'Superfund. But we
don't think yb6u ought to do it ih a retroactive fashion;

we don't think you ought to do it by blindsiding people and
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sneaking up on them from the year. We think that you ought

to. tell them what you are going 'to dQ;,andagivewthem a:

chance. to. state their-case;,an&utry.to treat taxpayers fairly.

To do otherwise;:We think;_would_be.the wrong approach.

_Now;,iﬁumqre'moneyAis,needed;,I am willing to do it.

‘But I think it ought to be done prospectively; it ought to

- be done_where'the taxpayers. understand what is being done

to. them. .

The  Chairman. ' As: I undenstood; this initially .came up . .

as one that everyone agreed the proper interpretation;.as;
‘indicated by :Senator Long and Senétor Boren. - I think we
ﬁight as.well vote on it.

Senator :Bradley. 'Mr.jchairmap;_l will be very brief.

The-Chairman._'All-right;Ai

SenatorﬁBiadley. " The letter of the 1aw_says;,
specifically;_that these-phemicals will be taxed. The tacit
'agreeﬁent that was found in a colloquoy after the law
passed has a .different interpretation. -

The.Tneasury_and_the IRS issued a.rulihg?that;]yes;
these chemicals.should.be.taxed;f.The question is whether
we are going. to do that;,or whether we are now going to
exehpt them pursuant to. some tacit agreement after the law
was already,passed;_and abSentxaﬁy.information as to how
muCh.iS‘preéently_in.the Superfund;_whether we are even going
to get to the $l;38 billion that is supposed to come from
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taxing these chemicals;;much,less”whether.we are going to get

the appropriations. that were supposed to bring it up to
$1.6 billion. That is what the committee is. voting on.
The Chéirman. Rod?
Mr. DeArment. Mr. Packwood?‘
Senafor-PackWOOd;,‘AYe.
Mr. DeArment. Mr. Roth?
(No response)
Mr., DeAxment.  Mr. Danfo:th?
Senator Danforth. = Aye.
.Mr.'DeArment,.'Mr.'Chafee?
- (No response)
Mr. DeArment. Mr. Heinz?
Senator Heinz. = Pass.
Mr. DeArment. Mr. Wallop?
The Chairman; " Aye.
Mr. DeArment. Mr. Durenberger?
(No response)
Mr. DeArment. Mr. Armstrong?
éenator Armstrong. AYQ;
Mr. DeArment. '~ Mr. Symms?
SenaforxSymme; Aye:
Mr. DeArment. Mr. Grassley?
- (No resbonse)
Mr. DeArment. " Mr. Long?
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1 Senator Long. Aye.
{j) 2 Mr. DeArment. = Mr. Bentsen?

3 Senator Boren. I have a proxy. Aye.

4 Mr. DeArment. Mr. Matsunaga?

5 (No response)

6 Mr, beArment. " Mr., Moynihan?

7 - (No response) |

8 Mr, DeArment. Mr. Baucus?

9 (No response)

10 | Mr. DeArment. Mr. Boren?

1 Senator. Boren. - Aye.

12 Mr. DeArmeﬁ.t.. —e--Mra Bradl ey?
Senator Bradley. No.
Mr. DeArment. Mr.‘Mitchellé

.(No response)
Mr.. DeArment. Mr, Pryor?
Senator Boren. Ayé; by proxy.
Mr. DeArment. " Mr., Chairman?
The Chairman. Aye.
- Senator Packwood. Change my vote to No. I thought we
were voting for Bradley when I voted Aye.
The Chairman. On this vgte the Yeas are 9 and the
Néys are 2. The absent'Members can record their votes, and
kﬁowiﬁgawhatfcanfhappéﬁ around hené} this could change.
A@mghmm
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Senator Symms. Mr. Chairman}.did you do Number. 52

The Chairman. . Number. 5? . Yes. That's a.

Senator Kasten called our attention to.

matter that

Senator Symms. Is there a sheet anywhere that

explains what was finally agreed to on Number
look at?

The Chairman. " We explained it twice.

5; that we can

As. I understand; there is no objection to Number 2.

Senator Durenberger raised that question. It
I think correcting an error made in 1975; and
objeétion we can approve that one.

Number 7?2

Senator Matsunaga. Mr. Chairman; before
I be recorded as having voted Aye on the last

The Chairman. Yes.

was -- again,

without

we gQ; could

vote?

Number 1; the modification of income averaging, does

anyone want to. vote on that? If not, we can agree to that.

- Senator Heinz. Which one was that; Mr. Chairman?

The Chairman. Number 1. Hopefully we can move on.

-Number 7 -~ Senator Moynihan has a direct interest in

that., He is .tied up in the snow.

Number 8, Senator Packwood will be meeting with Treasury.

In fact; I think we hope to have some resolution of that one

today.
Let's go to Number 9.
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Mr, Belas, Mr, Chairman, Number 9 deals with
Vqlgntary remploye; retiremeét.sav;ngs'agcounts. fhese
things ére qualified plans'that involve ohly employee-
contributions. They are being marketed in a manner very
similar to a. checking account;_where an employee is able
to put hié money into this’plan; write checks against that.

‘The‘propOSal wouMd say that the amounts..that are
withdrawn ffom the plan would first come from the income that
is tax-deferred while it is in the plan, and only when the
income_is exhausted will it come from the investment that
is put in by the employee.

This is siﬁilar to a proposai'that‘is in the House bill,
but the House bill would say that these kinds of plaﬁs are
not allowed at all.

The Chairman. /All right. Without objection, we will
agree to that providion.

Number 10? Dave?

Mr. Chapoton. Oh, the estimated tax payment,

Mrf Chairman?

The Chairman. Right.

Mr. Chapoton. I understand that we still need to get
Senator Grassley's okay on this; but just to give you the
considerations on both sides; I think, one, we do want some
ability to abate penalties on estimated tax payments in
hardship cases and in other situations where abatement would
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relieve. an Pnintendeé or an unfortunate situation; but at
the same time not to havé an across—-the-board reasonable
allowance for abatement of the tax so that everybody who
fails to pay their estimated tax sends in a claim for a
reasonable basis;Aand therefore the estimated:tax won't
come in.

The Chairman. A number of our colleagues have an

interest. I think we all want to do what Treasury wants to

do, and unless there is some objection.

+

Mr. Chapdtoﬁ. ‘Yes. The problem righﬁ now.£hat we
should correct is; we have no ability to abate the tax in
the case where you would clearly abate it if you ‘had any
ability to do it. And that we want the authority to do.
I think that is the principal case. |
The Chairman. I think we'agree with the concept, so
maybe we.can'agree to. that and leave it up to you and
Senator Grassley and the staff to try to work it out. I
think this is raised in his subcommittee.
Mr. Chapoton. Yes; sir.
The Chairman. And I think also Senator Kassebaum‘ahd
others have indicated an interest in this.
Number 117?
Mr. Chapoton. Number 11 -~
The Chairmaﬁ. That is one that Senator Mitchell has
concerns about. He is not here right now.
Moffitt Reporting Associates
2849 Lafora Court

Vienna, Virginia 22180
(703) 573-9198




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37
ngl;_ﬁhét is ahéﬁﬁé% ne that I understand Treésury
is working on with a number of Senators. Is that correct?
Mr. Chapoton. Yes. I‘am.just inforhed that some of
the charitable interests that have been concerned about that
would agfee'to the 150 percent overvaluation -- the present
penalty tﬁat you have adopted of 150 percent overvaluation =--
if there is an ability to abate the tax where there is a

clear showing of a reasonable basis for the value claimed.

If that language is satisfactory =- or if we can work
out satisfactory lanquage -- we would agree with that. It
would be a stringent penalty -- I want to make this clear =-

on overvaluation by more than 50 percent, a 50-percent

overvaluation; but there would be authority where a clear

good faith attempt has been made to arrive at the correct

vélue, we would have the authority to abate tﬁat and not
apply that penalty.

Senator Armstrong. Mr. Chairman, my question is not
related to that; but -the question is: Whether or not, in the
process of adopting this reform,_we are qualifying any new
kinds of property for this treatment.. |

Specifically;'as I understand it; literary manuscripts
and that kind of stuff are not -=- an artist or an author
cannot atbi:the present ;ime deduct the market value of his
owh manuscript.

Mr. Chapoton. That is correct, Senator Armstrong.
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Senator Axmétrqng, :poeswthis b;o@den th%t?-

Mr. Chapoton. " It does not.

Senator Armstrong. It dbes not?

Mr. Chapoton. NQ;-it does not. Tﬁat has been
suggested and has been considered by the committeg; but it
has not béen adopted by the comnittee.

Senator: Armstrong. Well;_as long as it is not in this
proposal; then I will defer_my comments on that until it
comes up;,if'it ever does.

.Senator Danforth. Mr. Chairman; I want to commend
Secretary Chapoton for attempting to-work somethihg out.

If this is all right with him, it is all right with.me.

I would just ask; though;rhow would a taxpayer make
a clear showing of a good-faith effort?

Mr. Chapoton. Senator; I said as long as the language
is satisfactory I want to;see that also. It has to be.
more than simply picking an appraiser and not looking beyond
that. We-would}have to make it clear that one would have
to go extroadinary lengths to have arrived at the proper
value; if in fact he misses the value by more than 50 percent.

Senatof Danforth. But how would you know that he had
missed the value?

Mr. Chapoton. _For-that, it would be on final
determination in the court or by agreement of the taxpayer

as to the actual value,
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I would be happy to go oquer the‘langgégé;,but I want to
go..over that language myselﬁ; on just how that clear showing
is made. -

The Chairman. I think Senator Mitchell has the same
concern. He is here now; toQ; so maybe you can work it out.

Senaﬁor Danforth. Well; it's fine with me. I mean,.

I think this. is a step in the right direé¢tion; I was just
curious as .to how such a clear showing is made;fbecause all
you are doing is getting an appraiser to make an estimate.

I mean;'any time you get any appraiser you are making some
showing of an attempt to get a value. So what would you get?
Two appraisals?;

Mr. Chapoton. Well;'an appraiser who 1is very
knowledgeable in the-area. Sometimes there are appraisers,
aﬁd‘then.there are appraisers; and you need .to -- we have
discussed a number of.faqtors.in my office last night, and
I have to agree with the general thrust of your comment.
that it is‘difficult tb make a clear showing.

It is our feeling that a penalty'wﬁich'is rather
stringent if one selects a value that is excessive will tend
to make taxpayers select more reasonable valuations. But
where they can show to the Internal Revenue Service, and the
Service agrees, éndlthat agreement would not be second
guessed except where there is an abuse of fhe.Service's
discretion; then I think we would go a long way to correcting.
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the problem.-

Now; that doesn't directly answer your question of how.
one 1s going to make a clear. showing that he attempted in
good faith to arrive at the value; and I will just have to
work on that language further.

The Chairman. Senator Mitchell?

»Senator'Mitchell. Well;.Mr, Chapoton; while ‘it may be .
proved .that arpgnalty as severe as this one will have the |
effect you described on the taxpaye:; it will also plainly
have another;éffect; and that is a chilling effect on the.
whole . process or on the whole concept,of*deductionS’of this
nature; and that is what charities are ‘concerned about.

Neither of us} of course; can demonétrate what will
happen in the'future; but it seems clear that the latter
effect is'more likely to occur than the farmer.

Since the proposed penalty is. so seVere; I wonder if
you could explain why Treasury objects to scme form of
sliding scale as a substitute; that would in fact impose
this penalty only in those extreme cases where, just by the
size of the gap betweén the actual value and the claimed
value; lack of gobd faith is obvious?  Senator Danforth asked
the question, and the answer to the question is really:.that
whether or not it is in good faith will depend only in part
on the appraiser, but it will also depend on the only

objective factor in the whole'thing; and that is the
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difference between the actual. value as established and the

claimed value, -

If you come into court with the best appraisers in the

worlﬁ;,but you have claimed $10;000 for something that

. someone. says is valued at SIOQ;,you‘are not going to be

able to eétablish as good faith as you would if you had
come in with- one appraiser who doesn't know anything about -
the subject but the difference is only a very small margin.

Mr.WChapotdn; . True.

Senator Mitchell. And that is really the problem in
establishing good faith. It doesn't really have wvery much
to do with the éuality of the evidence; ‘it has more to ‘do
with the two simple facts -- what is the actual value and
what 1is the claimed value.

Senator Armstrong. Senator Mitchell; if you would
yield to me; I would just.asked;_in the example you have
cited; how the subsequent value is established. I mean,
you contrasted the appraised value at the time a gift is
made with the actual valué. When you say "the actual
value;" what do you mean;'and how is it established?

Senator Mitchell, Well; it is either an agreement
hopgfully; between the taxpayer and the IRS.or it goes to
court; and after heafing the evidence a judge decides the
value.

Senator Armstrong. "When it goes to court; my assumption
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is that the way the court would determine what the actual
value is is through. somebody else's appraisal. °

Mr. Chapoton. It takes testimony. It may appoint its
own appraisers; but it usually just takes testimony from the
IRS appraisers and the taxpayer's. appraisers.

Senator Miﬁchell; Then because a:judge. says it; it is
objective rather than. subjective?

Senator,Armstrong.':Well; I respectfully say that I have’

.some.skepticismiabout'that,;number"ohe.”'And number two, even

property where théré-is an objective test =- and that's the
market test ~-= i-donPtAthink anybody quibbles;;for example,
that if you give to a 'charity stock that. isilisted on the .
New York'Stock Ethange} that: if it sells on a certain day

at a cértéin'priCé;'that's the value of it. But éven those

- values can be off by ‘more than 150 percent over a rélatively

_short period of time. I mean;_even stocks in big;_stable,

important companies change in value 100 percent in the course
of a year;‘many years.
SQ; I think we ought to be fairly cautious about this.
Mr. Chapoton. Senator; the test would not apply to
publicly traded stock.
Senator Armstrong. I understand that. But the point
I am making is that even where there is a completely
objective test; that is; a sale between a willing buyer and

a willing seller; the price of this stuff fluctuates all over
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but you have to have. some procedure;,andfthere'mugt'ultimately
be. some determination. —- that is worth_Sloo;,and you claimed

$15l;Aand;then you lose the whole.thing;_that,seems to me

. to be an excessively harsh penalty. that will have a real

chilling effect on the whole process. 2
Mr. Chapotdnm. Well;_Senato;;nthe.other approach that

we had.talked-about,was.a.sliding.scale;,so that if it is

"over 150 percent of value the taxpayer would lose as a

- deduction half of the appreciation. And .then you would slide

up. to. where if it is over 200.g§rcent;_he would lose. the

entire amount. ' We had indicated that would be écceptable

-t04us,-iBeing.that:precise;_we would think the reasonable

basis out. should notiexist,fAI'mean;,that is just a

bright line objective. test that taxpayers would have. to

~live. with. ' As an alternative;,that.would be acceptable

to us. |
' Senator Mitchell. Well, I just think what has been
proposed,will really have a. severe:adverse effect. . |
Yop/suggestéd.that.the.sliding,scale,wéuld not have
a good-faith exception?

"Mr. Chapoton. . Yes. It would not have.é‘good—faith

" exception. -

Senator Mitchell. . Wel;;_ajgood—faith exception'mékes

- sense. Why not keep it?

" Mr. Chapotdn,"BecauSe'you'haveAthen reduced the
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penalty.very.significantly;,except in. the case =-- ideally
we would avoid the good-faith exception;_becauSe that brings.

back into the question the very point that Senator Danforth

So if,you.réduce.the penalty‘significantly;<and we would.
be talkiné about in'the over-150 case reducing the penalty
from the entire deduction to only half of the appreciation
in the property; you.always get it full cost plus half the
appreciation as a deduction =-- then we would think that might
be a desirable,thing;_andﬂit wauld be_afyery objective tesf;
and there would be simply no argument on the-good,faith_or
nqt;’,The.taxpayer wouldvsimpiyxhave a.small penalty if he.
was more. than: 50 percent off.

~ .Senator Mitchell. Well, I think that.is better than what]
yéu'had;beﬁore;.although-I.think-it,should‘be_f-

Mr. Chapoton. 'Well;ithat,is fine with,us;_if the
committee_grefers.that; . That is certainly acceptable. -

And,it does'move away. fran the problem that Senator
Danforth was concerned. about.
| Senator Mitchell. 'Well;glet me just say that I think
thét is,an_improvement;,but-l still ~--. and I think others .
have- concerns about it. ' Perhaps we can improve that and
reserve the right to work .on: it.

Mr. Chapoton. ' That is fine with me. But;AM;,‘Chairman;

I think what Senator Mitchell is talking about is a new
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discounting and changing. what the principal amount is and
the interest amount in their obligation. -

Mr. Chapoton. That is correct. The consumer

"exception was on another provision in the House Bill, but

we think it wouid be a good change.

We are also suggesting that straight borrowing between
family members not be covered under $10;000‘

Senator Packwood. Now; wait. This refers to this
Dickman case; doesn't it?

Mr. Chapbtdn. ‘NQ;_this does not relate to that. This
is where original issue discount is imposed.

Senator Packwood. ' All right. |

The Chaifman. T think without objection we will .agree
to that; and then we will move bn‘to the next one that I
think there will be some discussion on; Number 13.

(CONTINUED ON PAGE 48) - NOTHING FOLLOWS THIS LINE
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Secretary Chapoton. Concern about the affect of
the Dickman case in earlier years. We had objected to a
forgiveness of gift taxes. That the Dickman case decides
should be imposed. But we can see some concerns where there
are smaller amounts involved, and in valuation the Dickman
case did not'determiné'how you would value these items.

‘And so we are suggesting under the de minimis rules
adopted by the committee for the future, that taxpayers ought
to be able to elect, if they wish, to take advantage of
those rules for the past.

Senator Packwood. Something just strikes me as unfair
about this. And I heard the arguments earlier.

But you had the IRS adhering to one position. That the
family loans, intérest free, were éhbject to taxation. They
lost that a time or two along the way in court. Is *that
correct?

Secretéry Chapoton. That's correct. They did.

Senator Packwood. And in one case they lost it in the
Court of Appeals and did not appeal that case.

Secretary Chapoton. Senator Heinz suggested that we
are getting the chronology on that. I'm not familiar writh
that.

Senator Packwood. I'm trying to pick the theory now.
Apart from de minimis, let's take the theory of fringe

benefits. And do I understand that we have adopted amending
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the amendment? We are going to, again, prohibit Treasury
from enforcing that for two years on taxation?

Secretary Chapoton. I understand the committee has
acted on that.

Senator Packwood. But the Treasury maintains its
position that those are still taxable. We are just going to
prohibit for two years and any money being used to enforce
it, right?

Secretary Chapoton. Well, I would be careful about
agreeing what we maintain is taxable or not. We are trying
to draw the line between taxable and non-taxable fringe
benefits.

Senator Packwodd. I understand that. But for all of
those that are not exempt from taxation, although we
prohibit you from enforcing it, your theory is that those
are subject to tax.

Secretéry Chapotdn. That‘é correct. There are some
that we would say are taxable.

Senator Packwood. And that is the IRS' position?

Secretary Chapoton. That's correct.

Senator Packwood. Now we go two, four, six years down
the road and suddenly this perpetual two year moratorium
runs out, is it your theory then that you could go back and
tax all of those fringe benefits that were not exempt from

taxation but everyone thought they were exempt from taxation?

Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 573-9198




10
1

12
13
14
15
16
17
18
19
20
21

22
23
24

25

I mean the people who are receiving them.

' Secretary Chapoton. Senator, I think you would have
to look at the particular benefit, but I think it would be
very unlikely. As we said when the moratorium expired, we
were not going to design; we were not going to change the
rules; we were not going to issue regulations going back and
taxing thqse benefits.

We made it clear that we were not going to do that.

Senator Packwood. I know ybu are not, but it's the
same in theory as Wanting to now go back and levy the gift
tax on the beneficiaries under the Dickman case. 1It's a
retrdactive application of what you said was your theory.

Secretary Chaéoton. It 'is a retroactive allocation
theory. That's right. The Service took that and that the
Supreme Court --

Senator Packwood. I'm not going to quarrel with the
Supreme Couft decision; but I feel very strongly it 6ught to
be made prospective in its application rather than allowing
Treasury to go back now or the Internal Revenue Service to
go back now after they have lost several cases in court and
say, well, that was our theory all along, and we were finally
sustained; and, therefore, all of these taxes, all these
gift taxes, we are going to demand be paid.

Secretary Chapoton. Senator Packwood, would that

involve a refund to the Dickman family as well?
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Senator Packwood. Pardon me?

Secretary Chapoton. Would that involve a refund to
the Dickman family as well?

Senator Packwood. Theoretically it would, yes..

Secretary Chapoton. I mean I wonder about the
precedential affect of that if on every issue we litigate
and lose at some point but finally preyail -

Senator Packwood. It seems to me the precedent, Buck,
is the same as my theory about the fringe benefits. You are
not going to try and go back and co;lect taxes on those. But
that is more a decision that is pragmatic rather than
theoretical. Whereas, in this case, there are very few
enough people inVolVed that you are saying we are going to
collect the taxes.

Secretary Chapoton. There is a great line drawing
question in the fringe benefit area, which you would try to
dréw lines énd then make those rules for the future clearer.
But I think that we can get the chronology on this.

The position, obvidusly, has been maintainéd.” that these
were taxable benefits, and it has been maintained enoughito
take it to the highest court éf the land. And that court .
agreed they, indeed.-=!there is a gift tax involved.

- The Chairman. Could you just explain, Buck, quickly
what your proﬁiSion would do? What number 13 does?

Secretary Chapoton. In the provision that we proposed,
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which was before the Dickman case, we stated that there
would be exceptions for smaller -- that generally an
interest free loan would be treated consistent with the
economic substance. That is, as though interest had been
charged and paid and rebated.

So in tﬁe gift tax context, there wou;d be a gift tax.
But there is an exception for loans of under $10,000.00 to
a family member or under $100,000.00 where the borrower was
a family member and héd no inﬁestment incomé, except where
there was a clear intent to transfer investment income for
taxspurposes.

Generally, those exceptions are going to apply for the
future»td excuse most family member 1oéns. We are simply
saying that a taxpayer, an earlier year, ought to have the
right to elect that for the earlier year under the Dickman
case.

The Chéirmant. And in the House bill, there is nothing
on this?

Secretary Chapoton. There is nothing on this matter.

. The Chairman. So if we don't do anything --

Secretary Chapoton. Then there is no relief that
Senator Packwood would want.

Senator Heinz. Mr. Chairman.

The Chairman. Senator Heinz.

Senator Heinz. Mr. Chairman, we raised this issue last
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week, and let me state for the record that I do not have --

emphasize do not have -- an interest free loan from anyone.
But lastiweek it was argued -- and you have aruged
today -- that there is a principle involved which is when

the IRS takes a position and it is litigated, and the IRS
prevails, that there should be a liability going back to the
time when the IRS litigated initially, and that that
establishes what the law has been all along.

And normally I would agree with you. I. think that is
good policy. In this case, I suggest that wﬁat has been the
law all along has been clouded by other court decisions.

And although I asked you last_week and again this week
to come up with the facts and circumstances surrounding the
various cases, I am going to have to rely so far on my own
research because we haven't,czas:far as I know, gotten any
information from you. .

But I am advised that the first time this issue was
litigated, it started with a court decision ih Johnson versus
the United States, 254 F. Supp. 73, ND Text, 1966. Twelve::

years later the tax court and the Seventh Circuit Court --

that is in 1978 -- rebuffed thé IRS' argument.

And apparently there was a second case -- Crown versus
Commissioner, 585 F. 2nd 234, also 1978 -- that came out.the
same way.

I understand it was not until 1982, November 1lst, 1982,
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that the Federal District Court in the Dickman case first
ruled in favor of the IRS. So you had a series of court
decisions going up through 1978 which stated that the law
was coﬁtrary to the IRS contention.

And then for --

Senator Danforth. Could you yield to the Senator?

Senator Heinz. I will:in-:a second. Let me just finish
the statement.

And then four years later, if my dates are correct --
November 1lst, 1982 -- the IRS finally got a Federal District
Court to agree with them. Now why the position changed, I
don't know.

But it does seem to me that based on the fact that the
IRS did not take either Johnson or Crown to the Supreme Court
for a final decision, as I gather they are entitled to do,
it seems to me that either fhe decision standing alone created
a mind set és to what, in fact, notwithstaﬂdiﬁg the position
of the IRS, the law was, or that the IRS' failure to appeal
either Crown or Johnson to the Supreme Court suggested that
the IRS didn't think they could win. And, therefore, that
they were wrong.

So having said that, I gather Senator Danforth has a
point, but could you just allow Buck to respond to that?

Senator Danforth. Could I just interjeét a comment

before his response because I have to go? I'mﬁsorry. I just
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have something I absolutely have to do right now.

But, Mr. Chairman, I don't know what your intention
is on voting on this question. I simply wanted to state
my disagreement with Senator Packwood and Senator Heinz,
and my agreement with Treasury.

I think that it would be a very bad precedent for us
to take the position that taxpayers can gamble.-:Thatvthéey
are right, and that the Treasury is wrong, and that there is
absolutely no risk>in the gamble at all.

That the longer they can drag out litigation, the more
taxes they will be able to avoid. I also think that Senator
Packwood's answer to Secretary Chapoton's question about the
Dickman family would render any assumption of jurisdiction
over the case unconstitutional bgcause it would be a purely
advisory legal proceeding. There would be no risk at all
to the ta#payer.

So it Qould seem to me that this would be a very bad
precedent. And if in my absence'there is a Vote, I would
like to be voted against the Packwood-Heinz position.

The Chairman. Well, as I understand it -- again, I'm
going to make it clear that we are not going into the
retroactive bit here at all. Are we?

Secretary Chapoton. Yes. We do allow the retroactive
at elected -- the benefits for the future to be elective

for the past.
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The Chairman. That's true.

Mr. DeARment. 1It's retroactive relief.

Secretary Chapoton. Retroactive relief.

The Chairman. If we don't do anything, there's no
relief at all.

Secretafy Chapoton. 1It's de minimis.

Senator Packwood. What is ybur limit on de minimis?

Secretary Chapoton. 1It's $10,000.00 per loan or
$100,000.00 from total loans from one family member to
another where there is not outside investment income in the
case of a borrower. And it's all subject to a tax avoidance.

Senator Long. Now let me ask you al:question about that.
Would that apply.to.a situation where a taxpayer owns a
home and let's say his children live in that home rent free?

Secretary Chapoton. No, sir. This is where there is a
loan involved. So it's a question of whether you have an
interest free dollar loan.

Senator Long. Would it apply to .a situation where a
taxpayer owns a farm and permits his children to farm the
land and pay him no rent?

Secretary Chapoton. Senator, that is not involved here.

Senator Long. Now on that though is the same principle.
I mean, basically, there is --

Secretary Chapoton. No, because our concern here is

where there is a loan of funds and then those funds by the
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borrower are taken and invested, and then income is earned
which would logically be the income of the parents. So the
affect has been to transfer that income to a lower. bracket
and to avoid a state and gift tax on it.

Senator Long. I can see that. But wouldn't the same
thing apply where a taxpayer has a home and permits his
children to live in the home, and simply;:pay the taxpayer
no rent? Wouldn't that be the same thing? It's exactly the
same principle, isn't it?

Secretary Chapoton. It is the same concept, but there
is simply hot the avéidance possibility of a transfer of
wealth. The rent involved is the same concept.

Senator Long. Now let me --

Secrétary Chapoton. But, Senator, what I'm worried
about here is that this was a highly touted method of
transferring wealth tax-free in the 70s. Because as I was
going to respond to Senator Heinz's point, it's clear that
the government lost case after case on this. And so the
taxpayers began to say this is a way to avoid the gift tax.

And, in fact, in some of the cases injolﬁing millioﬁs
and millions of dollars, you can transfer an unlimited amount
to a lower bracket. After a while, you get in the same
bracket, but it's certainly free of the transfer.

Senator Heinz. Mr. Chairman, that's my point. Buck

has stated on the record that the government did lose case
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after case. And I don't think the Supreme Court decision is
wrong. I think it's right.

But that doesn't change the fact that the government
lost case after case and refused to appeal.

Senator Long. That concerns me. Now all during that
time we on this committee could have clarified that law to
your advantage, and there wouldn't have been any further
litigation. 1Isn't that right?

.. If we had wanted to, we would have clarified the law
to your ad&antage, at least to the ad?antage of the Treasury
anytime we wanted to.

Secretary Chapoton.. Sure. I think there's some
guestion of stepping in everytime there is a case in
controversy and clarifying it. But you surely could have
done it.

Senator Long. Certainly_it was within our power to do
so.

Now would you mind giving me the facts of that case
you referred té, the Dickman case.

Secretary Chapoton. The Dickman case is the Supreme
Court case.

Senator:.Long. How do you spell that?

Secretary Chapoton. D#i-c-k-m-a-n.

Senator Long. Now would you mind telling me 5ust the

facts of that case? What I want to know is how big a loan,
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and how much interest income were we talking abopt in that
case?

Secretary Chapoton. Senator, I don't have a copy of
the case with me. I believe —-- the Lester Crown case,
which is =--

Let me back up and disagree with one thing Senator

Heinz said. When you say the IRS did not appeal the cases,

- the IRS cannot appeal, you cannot take an appeal to the

Supreme Court when there is not a conflict between the
circuits in cases such as this.

Senator Packwood. You can. You can. The Supreme
Court may or may not -- you can't take it as a matter of
right to --

Secretary Chapoton. That's right. But ordinarily they
will not. And in a tax case, they like to set up a conflict.
And they would not, I think, if there had ﬁot been a --

Senator Heinz. What you are saying is that the practice
of the court when there is no conflict and when one or two
circuit courts have ruled against you, the Supreme Court's
policy is to say the Circuit Court decision is the law of the
land; that's why we don't take --

Mr. Brockway. Ordinarily when the Supreme Court decides
whether to take a case, they will look for specific cases
where they hold a state statute unconstitutional, for example.
They will only take a case where there is a conflict between
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the Circuits. The Lester Crown case was decided in 1978.
And in 1973, I guess, the IRS came out with its ruling saying
that these were taxable gifts. In 1977, thexTax Court
decided Lester Crown in favor of the taxpayer. It was
appealed. And that was upheld by the Seventh Circuit.
Nineteen- seventy—-eight is when they upheld it.

And the government non-acquiesce in that case, again,
stated that they disagreed. But that was not a case that
the Supreme Court would take because that was the first in
a series, I think, between 1978 and 1982. There were four
or fives cases dealing with this issue where the government
lost. And them they won one Circuit Court case, and then
they also won one case in the Court of Claims.

Secretary Chapoton. Senator Long, in just looking at
the headnotes of the Dickman case, the loans were, the court-:
points out, over a five year interval. Outstanding'loans from
the father to a son varied from $144,700.00 to $342,900.00.
And then there were some loans involving a business owned
by the parent, to a business owned by the children, which
were covered as well.

Senator Long. Well, then, that would sound to me as
though you don't have here one of these horrible cases where
it involves a huge amount of money. You are thinking about
the fact that a lot of this was going on so in looking at all

the cases involved it amounted to a substantial amount of
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I would assume that what you are talking about -- how
much tax avoidance would be involved in that? The larger
loan was $342,000.00.

Secretary Chapoton. The $342,000.00. The fair market
value, if you will. The interest rate on that amount of
money. And to the extent it exceeded the then exclusion
of $3,000.00 per donor, plus the lifetime exemption, which
probably then was $30,000.00 per donor -- excuse me. The
$3,000.00 is per donee and the $30,000.00 per donor -- there
would be a gift tax. The separate gift tax rate would be
applied.

Senator Loné. Like if the interest rate were 10
percent, you would be avoiding thé_gift tax on $34,000.00,
I take it.

Secretary Chapoton. That's right. $34,000.00 a year.

Senator Long. Thank you.

The Chairman. Senator Chafee. -

Senator Chafee. Mr. Chapoton, explain to us here, if
you would, what has happened in other such cases. In other
words, when the Supreme Court makes a decision that A, B,Aor
C is taxable becdause a conflict has arisen in two circuits,
that's the law. And, thus, not only that person becomes
subject to the tax, but also whoever has fallen in that

category. Is that not right?
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Secretary Chapoton. That's correct. That's not only
in the tax law, but in other areas as well. But in the tax
law when a Supreme Court finally decides an issue, taxpayers
who have filed returns on the other side of the issue are
then required to pay additional tax in accordance with that
decision: That's a long-standing practice.

Senator Chafee. Now how do we get into this particular
situation, seeking an excuse, if you would, for these people
who were picked up by the Dickman decision? What we are
attempting here, it seems to me, under the proposal is to
do something that is different than we have done in other
such cases.

Secretary Cﬁapoton. You mean our proposal, Senator?

Senator Chafee. No. Your proposal is just to excuse the
de minimis ones, right?

Secretary Chapoton. Right.

Senator Chafee. Now the proposal before us is extended
to everybody.

‘Secretary Chapoton. Correct.

Senator Chafee. Now under that proposal isn't that
different from what we have done in every other tax case
on a Supreme Court decision?

Secretary Chapoton. Yes, sir. I know of no precedent
for it. Where we would overrule for the past a Supreme

Court decision.
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Senator Chafee. And so what we have said in those
cases where we failed to take action, is that that's the way
the Court interpreted the law, and if you misinterpreted
that law, that's tough luck; you have to pay the tax.

Secretary Chapoton. That's correct. And that is what
has happened in the past, and what we thought would happen
here, of course.

Senator Chafee. Well, I don't understand the ‘argument
of those who are saying that this is different. I know pepple
have relied on -- and I like everyone haVe?necéivedmaﬁnumber-
of calls from people who are pérfectly pfepared to-accept
whét goes in the future, but they say that they have somehow
been impaled heré because they rélied on what appeared to be
the law, as the Circuit Court had interpreted it. And they
are losing out.

Secretary Chapoton. Senator, let me make one additional
point.

When they say they relied on the Circuit: Court, they
did so, I would guess, in virtually every case, if not every
case, involving significant amounts, which woﬁld be all we
would be talking about. Under advice of counsel if the
Internal Revenue position is to the contrary and that this
case may yet be decided to the contrary.

Senator Chafee. Now how would they know_that the

Internal Revenue Service views that to the contrary?
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Secretary Chapoton. Because of a published ruling
in 1973, non-acquiescence in the adverse decisions, and
continuing to litigate the issue, and to --

Senator Chafee. And so what you are saying is that
these aren't innocent people that get into. these --

Secretary Chapoton. I could not imagine that there is
an unadvised taxpayer where there is a significant amount
invélved here.

Senator Bradley. Would the Senator yield?

Senator Chafee. Yes.

Senator Bradley. Let me ask Mr. Chapoton. You are
saying that if you were the tax lawyer for the client who had
the ruling at thé Appeal Cour£, that you would have advised
him that the IRS still felt that these gifts were not in
accordance with the IRS' interpretation?

SecretaryAChapoton. Absolutely. You would be
derelict in your duties if you did not so advise the tax-
payer.

Senator Bradley. And are you saying that, therefore,
it is your sense that anyone who acted on the basis of only
that court's ruling was doing so against what would be a -
generally accepted practice for the tax attorney?

Secretary Chapoton. No. I would say the tax attorney
might have well said -- I think the government has lost a

lot of cases, as Senator Heinz has pointed out, and they may
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ultimately lose the issue. But they are not giving up on
the issue. And it may go the other way.

Senator Bradley. And if it went the other way --

Secretary Chapotop. Then your transaction is going to
incur some gift tax.

_But'heywohldhaisoaaddtthat;youfarennbtaapyywonse off
than if you tried because if you transfér the wealth this
way, you are only doing what would othérwise -- it does
work. That is, you have transférred wealth. And the gift
tax is just that. It's a gift tax thatvyou would have had
to pay anyway. | | |

Senator Bradley. Could you give anothef'éxample of
a situation wheré the Appeals Court ruled, the IRS didn't
appeal, then wentzto the Supreme Courf and had the affect on
atgroup of taxpayers? In other words, the hypothetical that
Senator Chafee raised. 1Is there an exaﬁple?

Secretary Chapoton. Yes, there would be an example.

In every tax case that gets to the Supreme Court, obviously
there are going to be parties on both sides, and almost e
always have a conflict among the circuits, and always be an
issue of gréat significance so that there will be -- and
usually affecting a number of years earlier.

The Chairman. Buck, I don't want to cut off any
discussion of this, but it seems to me that we don't have to
do anything.
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Sec:etary Chapoton. That's correct. There is no
action that is required.

"The Chairman. We are just trying to provide a little
relief here. If people don't want to do it, I'm perfectly
willing to do nothing.

Senator Packwood; Well, Mr. Chairman, I want to make a
motion to make'the law prospective from the date of the
Dickman case. And if fhat failsgy . we:wiill go to the de
minimis sitﬁation. But I don't want to pass by this
situation without making that motion. |

.SenatorﬁBentéen. Theréhiéyjusi énéfcpﬁmental;wbuld

Iike’ to:make sincewI;"have-not been involved in this

. proceeding.

The Chairman. All'riéht, Senator Bentsen.

Senator Bentsen. I'm concerned about the problem of
enforcement and how you do it. It seems to me it wodld_be'
rather inconsistent treatment, and very difficult to pick gp}

I understand that every-one of these cases where some

action has been taken by the IRS has been the result of an

audit where they have been able to find it.

I'm also told that in trying to determine the
imputed interest that there has been a substantial variance
in that in that in every case -- I was told that in every
case -- filed by the IRS that they came up with a different

imputed interest. That's amazing is that's correct.
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And if that's the case, then you see the kind of
difficulty that the taxpayer himself would have in trying
to determine what the interest rate.is. |

Secretary Chapoton. Senator, that's one of the purposes
of our proposal. fhe proposal for the future would set the
interest rate. And we are saying that a taxpayer could_elect
that for.the.past.

Senator Bentsen. That's fine. And the taxpayer would
what?

Secretary Chapoton. Could elect that for the past.
Could elect that treatment;_ Because you are correct. It's
another valuation question. What is the value of'the loan?
Sbmeoneﬁhas@to,délve into that question to see what wealth
has been, in fact, transferred.

We are proposing as a relief® measure that for the
past year, if the taxpayer wanted to, he éould claim a
value that he asserts-if the fair interest rate, or he could
elect this amount and have the question settled. Elect the
rate established under this bill for the future.

Senator Heinz. Mr. Chairman?

The Chairman. All right.

Senator Heinz. Buck, under Dickman the court ruled
thaf gift taxes would apply.

Secretary Chapoton. Correct.

Senator Heinz. It would apply to the interest not paid.
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The gift tax, I'm told, was enacted in 1932. If you didn't
file a gift tax return, there is not statute of limitations
of all -- in theory it goes ail the way back to 1932. It
goes back 52 years.

So if the IRS:"is’going to be consistent with what you
want to do, would -- is my understanding correct that you
would want to go back 52 years?

Secretary Chapoton. Senator, most of --

Senator Heiﬁz. If not,awhy'not?

Secretary Chapoton. Well, if the case were known -- and

there were, in fact, some cases.-- this really'just got

populaf'in.the last 10 or 15 years. |

Senator Heiﬁz. I understand. But let's say --

Secretary Chapoton. In theory you are correct. 1In
theory you would go back.

Senator Heinz. 1In 1948, somebody lent somebody
$5 million. They would be subject to his all the way back
to 1948. Right?

Secretary Chapoton. That's correct.

Sgnator Heinz. The only other comment I would like to
make, Mr. Chairman is this. As I understand the Dickman case,
it does not apply to the instances that Senator-Long was
talking about; namely, the imputed rental value of a farm
lent to a son or a house lent to a daughter or any of those

kinds of loans of real property, loan with a small "1" where
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rent would be imputed.

However, I would suggest that if we go along with the
IRS' position we are going to be setting a precedent which is
that when a court comes along and rules that there is imputed
rent on a farm that a farmer has lent for the purpose of
livestock grazing to a child engaged in the cattle business,
when the court rules on fhe issue similarly of a residence
and so forth, that we will have set a precedent here by our-
action today.

I would hope thét everybody has in mind, therefore,
the way we decide to txreat the penalties, retroactively or
not retroactively,»and-no-action is to-allow them retroactivel
to be collected,-we Qill set a precendention thdse other
caées, I think, should they occur.

Senator Chafee. Well, Mr. Chairman, the pfecedenttwe
are setting here as I understand it, first, is for the
first time we are going back and giving a blanket exemption
for those who were affected by a Supreme Court tax case. And
thatiis;fhe uniqueness of the precedent.

Secondly, I-don't understand Senator Heinz's point
because if he says that they might go back and claim
retroactivity for rentals, why wouldn't they do it in the
future?

Senator Heinz. We don't have a case yet.

Senator Chafee. Well, no, we are all acknowledging that
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for the future these interest free loans will be taxable.
The court said it.

Senator Heinz. It doesn't cover rental.

Senator Chafee. I know it doesn't cover rentals, but
under youf point it could just as well in the future as it
could in thé past.

Senator Heinz. Right.

Senator Chafee. I don't understand your point.

Senator Heinz. Let me explain the point. The point is
that the issue coula very well reoccur. And I just want our
colleagues to be on notice that if it does reoccur, and if
we say, yes, it's all right to look back 52 years to
recapture not juét.interest, but rent, we are going to have,
whether it be on farmlandior anything else, a lot of
constituents who are interested in that question.

The Chairman. How many cases are we talking about?

Are these just the average working family in America?

Secretary Chapoton. No. Obviously,VSenator, the value

of the loan has to exceed -- the interest on the loan has to

.exceed $3,000.00 under prior law, $10,000.00 since 1981.

And then the lifetime exemption of $30,000.00 could be
elected. So we are talking about larger amounts.
The Chairman. I was just reading an article in the
New York Times on Sunday. It said you could still make a
$200,000.00 a year tax free if-:it were:rassumed that they’:
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could reasonably earn 10 percent on that money,. a. sum that
would rule out most middle class families. |

I think $200,000.00 would rule out:about everybody
in the audience. So I think we need to determine that. I
don't think Treasury made a very good case. I don't know who
was involved. Wé were talking about a working couple in
government or --

Secretary Chapoton. Let's pick a case before 1981,.to
be fair, before the exclusion was raised from $3,000.00 to
$10,000.00. The value of thé loan, that is the interest
charged on the principal of the loan would have to exceed,

if maybe from a husband and wife to a child, $6,000.00. So

- at the 10 percent rate, the loan would have to be a cash loan

of more than $60,000.00 before they would have a problem,
assuming that neither-spouse elected the lifetime exemption
of $30,000.00, which .in combiﬁed total would be another
$60,000.00 of interest that could be transferred tax free.

So we are talking about, obviously, large amounts from
families that can loan children sums interest free.

The Chairman{ ‘Well, do you have any idea how many
might be involved? Are you going to wait until everybody -. .
dies to correct this? How are you going to go about it?

Secretary Chapoton. The cases would be that are now in
controversy, that are now in audit. They would be picked up.
There would be no special method of going back and getting
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I other cases.
2 The Chairman. How many cases are now in audit?
3 Secretary Chapoton. I would have to get that from the
4 Internal Revenue Service, Mr. Chairman. |
5 The Chairman. I just don't know how big the problem
6 is. I think it would be helpful if we had that.
7 Secretary Chapoton. We can certainly provide that data.
'8 And they do have data on how many cases are involved. We are
9 most concerned, of course, about the precedent affect of
;0 overruling the Supreme Court.
" The Chairman. All right.
12 Senatof Matsunaga. Mr. Chairman, as I understand it,--
13 I don't have the exact provision before me -- this harsh.
14 provision will not in anyway affect,aﬁpﬁbiicsservantilike
15 me who has no rich relatives to borrow money from?-
16 Secretary Chapoton. It will not affect someone that
17 doesn't have ét'least $60,000.00 to loan interest free. And
18 now more than $200,000.00, as the Chairman pointed out, tos
19 loan interest free.
20 The Chairman. How did you arrive at the de minimis rule?
o1 I mean is there any magic in that?
- Secretary Chapoton. ©No, there's not any:magic in that.
03 It was a reasonable assumption.
” Senator Long. How muéh would you allow for the de
- minimis?
Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 573-9198




10

1"

12

13

14

16

16

17

18

19

20

21

22

23

24

25

Secretary Chapoton. The de minimis rule for the
future, there was an exclusion for loans of up to
$10,000.00 in genéral;iand-thén for a family loan up to
$100,000.00,to a family member provided that the borrower
did not‘have outside investment income so that there was not
an intent to transfer -- it was not being abuses devised to
transfer wealth. We are trying to cover cases where it might
be a loan for a home or for a tuition, medical expensesg, that
type of thing.

Senator Long. It seems to me as_though it might be
prejudicial to those whomlwe expect to tax if we just exempt
all these dé minimis cases so you then remove from the field
of concern 90 percent of the cases, and then you zero in on
the 10 percent you have left. ItAmight be prejudicial to
those who are left in there to be adversely affected.

Mr. Brockway. Well, Senator, the Supreme Court in the
Dickman case fairly clearly laid out to the government that
they are talking about cash transfer loans being subject to
the gift tax, and indicafe that they do not expect this to
apply to the normal inter-family loan for use of cars or
vacation cottages based on family relationship.

And they discussed that issue and say that they don't
intend to cover that in their opinion.

Senator Long. Mr. Brockway, has the Treasury been up

here asking us to pass a law to resolve this matter the way
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Treasury would like to resolve it?

Mr. Brockway. As far as I know, it was the préposal
last year. That was the first time the administration has
proposed any changes in the law in this area.

Senator Long. I am told that now Treasury has been
fighting this battle down through the years in the court,
undaunted by adverse decisions in tax courts and the
appellate courts, and if thét's the case, I would have thought
that they would have come to us and said, look, this doesn't
make any sensé; we think it's wrong.:

I'm not blaming»you,AMr. Chapoton. I'm just ta;king
about your éredecessors. It seems to me as thouéh they would
have been up here saying that we think this is wrong and
that it ought to be corrected and you people ought to do
something abéut it. |

And so far as you know, that was not the case?

Mr. Brockway. So far as I know, there has been no
official -~ and this has been something that was discussed
at the staff level off and on, I guess, since the Lester
Crown case was decided in 1978.

But the issue of how exactly you do it has»been
complicated. And I don't think any administration has asked
for help.

Secretary Chapoton. I think not. And I do think that

there are some questions that ought to be litigated and
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decided in the courts. As a matter of fact, one of the
things that coneerns_me is that we have the tendency to
correct everything by specific statutory provision and

then we are specifically saying that everything not covered
is okay. .

But at this point we did make the proposal in this
year's budget. I believe that's the first time.

Senator Heinz. Mr. Chairman, since not a lot of revenue
is involved here, why don't we vote on Senator Packwood's
proposal?

The Chairman. I would just rather have some facts before
I vote. I'm prepared to vote. I thought there wefe SO many
people that weren't.

Senator Packwood. I think the point that Russell raises
is very, in my mind, valid. Something is not necessarily
fair or uﬁfair only because it happens to involve a few high
income taxpayers, although I apparently take it because of
your willingness on de minimis, there must be a let.of fairly
middle income taxpayers invoived in this also, or the de
minimis rule would not be needed anyway.

But. to say that it only applies to a few wealthy -- if
that's what it does -- and, therefore, there is something
unfair =-- it just smacks to me of unfairness on its face.

Secretary Chapoton. Well, Senator, if I might say just

in defense, we say it is unfair because it is avoidance of the
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gift tax. That's the purpose of the transactiohs,,and
that's the affect df the transactions.

Senator Packwood. Well, Russell very clearly says you
are going to extend the de minimis rule backwards. You agree
to that. So for all of those who should be subject to the
Dickman rule, you are going to exempt them because they
don't violate it enough to be worth pursuing, I guess. I'm
not guite sure what your rationale is.

Secretary Chapoton. To provide certainty. In most of
those cases,Aﬁhere would be no tax due in any event.

You provide certéinty'ahd'yéu%giva éffeqt?to the c&;¢>
language ih tﬁe DickmanAcase thaf you are trying to reach
cases where there is é transfer of wealth and nqt Whére thereA
is a loan for a tuition.

Senator Long. You know, when you say that a loan to a
relative is purely for tax avoidance purposes, I fear that
you just haven't had the experience with that type of thing,
with which I am familiér.

I can bring you a lot of people -- and I'm not going to
get involved in my personal experience. But I can just
recall the names of a lot of people who have made loans to
relatives thinking they were going to get their money back.

(Laughter)

Senator Long. Only to be badly disappointed and not get

a nickel of it back.
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The Chairman. I would suggest that you come back with
some facts and figures before we vote on this. And aléo on
the -- what's the score now on the luxury car? That has been
going up and down.

Mr. DeArment. Mr. Chairman, at the moment the luxury
car provision is passing.

The Chairman. It's ahead today?

Mr. DeArment. It's ahead today. The vote is 9 to 8.

Senator Packwood. Which is counted as passing?
Exempting them or taxing them?

Mr. DeArment. Taxing them is passing. The proposal is
péssing.-

The Chairman. And let me suggest that we have asked
Treasury to find a better proposal. I think I chahged my
vote to present to indiqate not that I want them to avoid
the tax -- and as I understand, Treésury is trying to do that.

Secretary Chapoton. Yes, sir. We would like a little
more time on that. But we would like to design a better
proposal to get at the personal use question, which is
basically the question involved here.

Senator Bradley. Mr. Chairman, haven't we already
agreed in coﬁmittee to the Treasury amendment offered last
week that had a presumption of 50 percent?

The Chairman. Right.

Secretary Chapoton. That's correct. We would like to
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embellish that a bit more.

The Chairman. We did agree to that.

Secretary Chapoton. And that has not been reversed
as I understand it. It's not involved in this vote, as I
understand it.

The Chairman. There was no controversy over that
vote.

Now there is still about four matters.

Sehator Bradley. Mr. Chairmgn, and that would apply.
not just to autos but to yachts and to --

Secretary Chapoton. That's correct. It would apply to
a broader range of assets.

The Chairman. Drapes, carpeting.

Senator Bradley. Flying carpets.

The Chairman. As I understand now on this list that
we had hoped to complete this morning, we still.have
outstanding -- |

Mr. DeArment. Numbér six.

The Chairman. Number six.

Mr. DeArment. Number seven.

The Chairman. Number seven -- that's one that Senator
Moynihan wanted to be involved in.

Number eight -- Senator Packwood and Treasury will
hopefully work out by 2:30.

Number --
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Mr. DeArment. Number ten we passed over to clear it
with Senator Grassley. Maybe we could take that up.

The Chairman. What about number ten? Senator Grassley
is here now.

Secretary Chapoton. I think, Senator Grassley, this is
the question. It-was on the estimated tax, and I pointed out
earlier that you had had the concern -- we had had the
concern that the estimated tax penalty, there islno power
to abate the tax now, andee-Waﬁtédfsome power to abaté, but
we didn't want the power to abate to be so broad that every
taxpayer who would be subject to the estimated tax penalty
would claim a reasonable basis for not paying his estiméted»
tax, and we would simply be moving from a totally mechanical
penalty to one on which every taxpayer claims he shouldn't
have hédximppseddon;him.

So-that wé-wahted'td.work with you to define the
hardship cases wﬁere the authority_to aﬁate does exist. I
know there have béén-some discussions, but I think we need
to talk to your people further on that.

Senator Grassley. Am I right? We worked it out where
we are going to take the'list that the House had in their.
version, add to it aging and disabled, and have the lower
staﬁdard in those instances, and have the higher standard
in all other instances.

Secretary Chapoton. That's correct. I would just like
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to just go over that language specifically, Senator. That's
the approach though. The list there, and the aging, and

the disabled. And we need to define those categories, :a:’
1. Senator Grassleyw Well, for the purpose of those
categories, we will take the'loWer standard.

Secretary Chapoton. Right.

Senator Grassley. -All right. And then in all other
instances we will still leave it up to the Commissioner of
Internal Revenue for making the decision to abateratsarhdigher
standard.

Secretary Chapoton. Right. We want the authority to
abate in every éasé. That's right.

Senator Grassley. If that is what we have worked out =--
is there still a question as to the specific --

Secretary Chapoton. Yes, there is. T'want to look at
thé language a little more closely.

Senator Grassley. All right. Then, Mr. Chairman, I
guess we are generally going in the same direction, but we
haven't gotten the finished product yet.

The Chairman. All right. Well, let's go ahead and
agree to that, and then you can check the language on it.

If there is some problem, then we will open it up again.

Senator Grassley. “All right.

The Chairman. So that leaves us with how many open

issues on this list? Okay. We can vote on those this
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afternoon. And then we are going to start  with
foundations, coppers ink and lead super fund tax, if
Senator Baucus is here; reporting on independent contractors
is with Senator Boren. I think it's a technical amendment
in a sense. Thirty percent withholding tax on foreigners,
Senator Chafee.

Reduced excise tax on methanol:. We have a list of them
here.

Senator Bradley. Mr. Chairman, is my amendment on that

list that you and I discussed last week and you asked me to

defer it until today?

The Chairmgn. No. We are still on tax issues.

Senator Bradley. It is a tax issue.

The Chairman. But it replaces a spending item, I
think.

Senator Brédley;. Yes.

‘The Chairman. So it's not on this list.

Senator Bradley. All right. But will we be able to get
to that at some point?

The Chairman. At some point.

Senator Bradley. Thank you.

Senator Grassley. Mr. Chairman.

The Chairman. Senator Grassley.

Senator Grassley. Could I explain and also inqgquire?

I would first of all like to explain that I was absent this
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morning because I was chairing the Subcommitte on. Aging,
Title VI of the Older Americans Act Reauthorization.

Secondly, it's my understanding that whilé I was gone
that we put aside a point I wanted to bring up on
prepayment.

The Chairman. Right. Maybe you could do that now.

Senator Grassley. And also a point that I wanted to
bring up on income averaging.

The Chairman. All right.

Senator Grassley. I'm willing to do the first one. I
would like to leave the second one for a little while.

The Chairman. All right.

Senator Grassley. I would like to suggest to the
committee and have the staff write an amendment that would
allow no more than 50 percent of expenses incurred in the
current year can be prepaid. If over 50 percent, of course,
of the expenses are prepaid, they amendment should allow
deductible ,when they occur, and then could be carried over
to the»following year.

And the reason I would like to do this is ;hat of course
it does bring in an estimated revenue of $400 million,
but also I feel that ordinary businessmen don't prepay over
50 percent of their expenses in a trade or business. And
it was suggested that we ought to use the active management

test, but I think we have run into so many problems whenever
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we try to apply that active management test particularly
to agriculture. And members will understand that I had had
a major concern about agriculture as this whole prepayment
issue has been brought up.

And I think the people that I wanted to protect, the
small business people and the farmers, have been inadequately,
protected by the compromise:that has been worked qut. And yet
I feel that there has been an abuse that isn't taken care of
in the compromise. And I think the 50 percent limit in
any one year of writing off expenses through prepayment would’
take care of that.

I wanti.to stop abusive tax shelters and I think this

will do it. And I'm doing it more for this reason than the

- fact that it brings in $400 million. But I think the fact

that it brings in that makes up for some of the revenue that
we thought we were going to get on an orginal compromise
that didn't materialize.

The Chairman. I'm not certaih what that would bring in.
Probably not $400 million. |

Secretary Chapoton. I.wéuld want to check the revenue
estimate as well. I am adviséd that it might go up -- that
it might be in that ballpark.

The Chairman. If Senator Boren agrees with Senator
Grassley on that issue, we would like to work it out. If not,

we will just have to vote on it this afternoon.
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Senator Boren. Maybe we can work it out.

-Senato£ Grassley. Sin¢e it is 12:30, I would just as
soon as wait and work it out too.

The Chairman. I'm willing to wait and work it out,
But I understand that -- we are going to try to finish
evérything by Thursday night. One problem is that the
Secretary and the Assistant Secretary plan on going to China.
Is that next week?

Secretary Chapoton. Saturday morning.

The Chairman. And we don't all want to go to China
with you so we would like to finish this package while you
are still here. So maybe we go all day today and all day
tomorrow and all day Thursday.

We are handing out the additional list to work on this
afternoon. It contains 18 matters that members have asked
that we bring up. Now I'm certain other members have other
matters. Then we havé some méjor items that we are still  --
the two extension or moratorium on allocation of domestic
research, three year extension in incremental research and
experimentation credit, the mortgage revenue bond, and IDBE
matters, the so-called energy tax package, the phase-in of
administration spousal IRA, which Senator Grassley has a
direct interest in. He's one of the original sponsors, and
he wants to be here for that.

The phase-in of the administration's enterprise zone
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proposal. That would be one zone in Kansas.

(Laughter)

The Chairman. Modification, extension of targeted
jobs ;tax credit,-and modification of highway use and diesel
fuel taxes.

I would indicate to those who are still holding out in
the audience that the sooner we get to your matter, the less
chance there is that we will raise the revenue figure. As
we adopt add-ons, we need tb raisé more revenue, and those
who are still holding out do so at tﬁeir own risk.

And we will meet again at 2:30.

{Whereupon, at 12:30 p.m., the hearing was recessed.)
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_AFTERNOON SESSION
(2:43 p.m.)

The Chairman. We -are going to have a quorum, aren't we,

.since we had one this morning. There are one, two, three,

four, five. Allirighﬁ. Let's move very quickly to
foundations. Senator burenberger isihere.

Thét was the first item on thé new agenda. We still
have five items above it left over from this morning. Dave,
do you want to be heard?

Senator Durenberger. About foundations? I would be
glad to.

The Ghéirman. Ali right.

Senator Durenberger. I will briefly describe the
recomﬁendatiOns,.all of which are incorporated into S. 1857,
which has seven co-sponsors on this committee and another
seven of our éolleagues.

Section I -- and we had a hearing on this bill a couple
of weeks ago in subcommittee —-- would eliminate the
discriminatory treatment of lifetime gifts to private and
nonoperating foundatibns by making gifts to foundations
aeductible on the same basis as gifts to public charities
and private operating foundations.

I won't lay that out. I think we all know what that is,

but in other words, there would be equitable treatment of

the basis for the gift as between nonoperating foundations
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Second, Section II provides a substantial contributor's

lineal descendents except for children and grandchildren, who

would not be considered as disqualified persons for reasons

of restrictions and excise taxes that are imposed on dealings

between the foundationé and disqualified persons.

I think that is fairly similaf to what the House has.
Maybe they £ook another step in the generation, but it is
trying'to'get some realism into.who in-the<family is a
disqualified person. |

Section III éxempts private foundations fromvdetailed
expenditureArésponsibility requirements if the total grants
by a private foundation.or related foundations to a grantee
to a taxablé’yeaf do not exceed $25,000.

Section IV grants the Secretary of Treasury authority
t0'ébate firs£flevel pénalty taxés,”in which case he
determines thé viblation of the private foundation rules as
due to good faith, error, or omission, and was corrected :;
within the'statutory period. This is to give somelgUidanée
to the Secretary in the levying of penalties.

Section V allows foundations making grants to rely on
official 'IRS rulings which recognize the public charity or
operating foundation status of a potential grantee.

Mr. Chairman, those are the five main elements of S.

1857 which I would move be part of this bill, together with
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four provisions from the House bill. One is public disclosurs

and acCessibiiity.of information én'foundations to grant
applicants. That is Section 307(c) of H.R. 4170, and Code
Section 6104(d), which requires the IRS to more strictly
enforce the reporting laws and requires.that the aﬁnual

notice relating to public inspections be amended to include

‘the phone number of the foundation's principal office.

That is for accessibility to the foundations by
potential beneficiaries.

' Second, in the éouse bili émendments,-the excess
business holdings.rules. Section 308, 311,~ahd_5éction_'
318 (b) of H.R. 4170 and COée Section 4943, giving the
Secretary of Treasury agthority to grant a five-year
extension for thé disposition of certain'e2cess:holdings.

Then, the third provision:is an exceétion to the self
dealingirules for certain stock ﬁransactions. This is in
Section 313 of H.R. 4170 and covered in the Code in Section
4941. It provides relief from self-dealing penalties
resultiné from an arms' length stoékasaieztransaction at
fair market wvalue which,was included in the House bill.

And finally, determination of status of a substantial

contributor which is Section 314 of H.R. 4170 covered in

the Code in Section 507(b), which provides that an individual

may cease to be a substantial contributor and thus a

disqualified person under certain circumstances which the
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individual has neither made gifts nor servéd on the board
of any foundaﬁion during the preééding ten years and is
no longér the foundation's principal donor.

Mr. Chairman, that concludes my explanation of the bill.

The Chairman. I think Treasury may have a difference
of view in some areas. Maybe we can hear from them.

Mr. Chapoton. Yes. Mr. Chaifmanvénd Senator
Durenberger; we went over these issues in depth .in our
testimony before this committee and, of course, in the
development of H.R. 4170.

We are suppoftive of the-changes in H.R. 4170, but we
would prefer not to go further than those provisiohs, most
specifically the enlarging of permissible gifts to private
foundations whicﬁ is done partially in H.R. 4170 and, as I
understand, Senatof.Durenberger would in effect equalize
private gifts.to private foundations and gifts to public
charities. I

I think that is the foundation community's principal
interest, and I think that is our principal concern in all
candor. We think £hereﬁshould be a difference maintained
-- a greater benefit provided for gifts to public charities
and private foundétions —-— for the simple reason that funds
that are given to public charities flow immediately into the
public stream -- into the charitable stream ~- that is

certainly not always the case with respect to gifts to
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private foundations. What is required is a pay-out with
respect to that gift in the future, and the point has been
made that private foundations have suffered and fewer have
been created, and existing ones have declined in number, ahd
existing foundations have been terminatéd.

We have really not been able to support that assertion,
and perhaps it is somewhat beside ﬁhe point. There is no
doubt thatAﬁhe private foundation community is well. No
dggbtathey would like to be better off with increased limits,
but we just think it makes very.good poli:cy sense fo stick

with the decision that has been in the law, basically, since

1954 that there should be a distinction in gifts between

private . foundations and public charities.
SenatoriDurénberger. Nowj . Mr. Chairman, this is a

difference of view onAhow best to move chéritable giving

to the donees. " As far as we could tell at the hearing, no

one except Treasury shares this particular view. Both the

foundations and thevpubiic charities .that the Secretary would

seek to benefit took the position that this partiéular

- change ought to be enacted -- that they both ought to be

treated the same. And I think that is probably because the
charities put a large value on the contributions that.come
from --

The Chairman. Is that the only difference?

Mr. Chapoton. No, there are other differences. I think
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that is the principal difference. We would have to go back
over it, and I didn't héve a listing of your changes.

The Chairman. We need to make éome decisions. I want
Treasury at least to have a chance to review in detail.
Is there somebody who could’be reviewing that while we go
6nt0‘something else?

Mr. Chapoton. We have reviewéd it.

The Chéirman. I don't want to put it off until

tomorrow. I would like to finish it today. If we put

‘anythingloff until tomorrow, you will be gone.

Mr. Cﬁapotdn: We coﬁld'go down these, one by one,
today. I méan, there are only four or five.

Senator Durenberger. Why doﬁ’t we just vote on it?

The Chairmaﬁ. I don't want to vote on it'until we
find.out the objecﬁions to see if they haQe any validity.
I thihk‘Senatér Pryor has something in this package, too.

Since there are oﬁly four, iet's‘go down the four right
now.

" Mr. Chapotpn. Wduld youvjust mentioh them to'me again?

SenatbniDurenﬁefgerﬁquhé.second ohegisfwherefyou?cut
off the disqualified persons among'lineal descendénts.
This definition is a substantial conﬁributor's iineal.
descendents except for children and grandchildren.

Mr. Chapoton. Senator, I think we can reach agreement

on that. I think the whole purpose is to not have to keep
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tracing too long those who are disqualified persons.

Senator Durenberger. The next one is the exemption of
private foundations from detailed exbenditure responsibility
requirements of total grants by a foundation -- not to exceed
$25,000.

‘Mr. Chapoton. The $25,000 came up on the other side,

-and the expenditure responsibility rules s$imply require that

there be a pregrant inquiry, that there be a report from

the foundation's recipient of the gift, and that fhere'be

a filing with the Internal Reveﬁﬁe Service.

We have atfehpted -— we have asked for specific
recommendations to streamline those pfocedﬁres, but we think
it>would be a terrible mistake to simply exempt gifts from
that type of'réséonsibility when indeed it wouid seem that
any foundation making a gift would -- or any charity making
a gift —- foliwathbseﬁbasic rulés,

So, we have ¥yet té understand what the specific concern
with the existing law is ~— or. the existing regulations.

I think if we could find out what the problems are, we could

.do it in the regulations.

Senator Durenberger. Let me set that one aside for now.
The fourth one is the authority of the Secretary to abate
first-level penalty taxeé iﬁAcases ih which he determines
that the violation of the private foundation rules was due

to a good-faith error or omission and was corrected within
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the statutory period.

Senator éhafee. Senator, are you working from some
sheet here? I can't find that.

Senator Durenberger. I am working from some notes
that are in front of me.

Ms. Moran. Senator Chafee, those foundation proposals
that are in froﬁt of you are not the Durenberger bill.
There has béen a staff‘proposal and a description of 4170.
So, if you are looking at the_other proposals here, that is
not what Senator Durehberger is'reading from.

Senator‘Chafée.- This is going so fast that i can't
understand Qhat thé Durenberger propqsals are. Are they on
this Durenberger-- Here 1is a sheet -- Dureﬁberger foundation

proposal?

The Chairman. Has it got a staple in the upper left-handg.

‘corner? I think you have it right there.

Senator Durenbergér. We are on Section IV —-- down there
at the bottom. |
'Senétor Chafee. Go ahead.
Mrgqchapoton.. This is the ability to abate the

first-tier penalty where there is a showing-- There is a

three-tier penalty tax on violations of the private

foundation rules enacted in 1969. This would abate the
first-tier penalty where the showing is due to reasonable

cause. This sort of gets back to the thing that we have
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worried about some this morning -- that you can always or
you can often-have a showing of réasonable cause, though

I think in specific situations, difficulty with complying
with the rules could possibly be shown, in which event the
penalties might not be applied.

‘I am just reluctaﬁt to have a reasonable cause penalty
for a settéfgpeﬁalties that was subposed to be hard and
fast ruies énd to discourage very specific types of conduct.

I doq“t'have a solution on a middle ground, and so
until we.come up with one, I woﬁld be reluctant to go along
with this, Senatof.

Séhaﬁb?iDurénbe;ger. Thén; the fifth one was allowing
foundations making grants to rely on official IRS rulings.

" Mr. Chépotoﬁ. Yes. We can definitely—; .We did
something of that in 4170, and if there are still problems
with.that, we'can definitely-work something out there.

The Chéirman. Coﬁld I ask? Which one has the five
items on it? 'Which sheet?

" Ms. Moran.' The dne labeled Durenberger Foundation
Proposal. |
| The Chairman. That is his proposal. I thought Treasury
had five.

Mr. Chapoton.. No, I was just responding to Senator
Durenberger. |

The Chairman. Okay. Where are we?
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Mr. Chapoton. It seems to me that, if I could work with

Senator Durenberger on two-of theﬁ.( The principal issue on
which we disagree is éhadicating the difference in treatment
to donors whether they make a gift to a private foundation
or a public charity.

Senator..Durenberger:. Buck;  from my-standpoint;~three
and four -- the House lapguage wouid be okay. You already
ag;eéd‘that-YOu would go with two and five on my list.
Three and_fouf I will give into you.

" The ehairman. And theh oné you will work out?

~Senator Dureﬁberger. I don't know if one will work out.
We may havévto vote on one. ~They just take the position
that there ought to be a distinction between foundations
éﬁd charities.

Mr. Chapoton.. In the House bill, there was an increase

‘in the limit on gifts to private foundations, and so we did

go part way on the House bill, but yes, there ié a basié
diségreement because you wouldveradicéte the —-

" Senator Durenberger. And I am assuming we will end up
somewhere in between when we get to conference.

Senator Chafee. I wonder if Mr. Chapoton would briefly

tell us why Treasury sees the ‘difference between the

'foundations and the charities.

Mr. Chapoton. Yes. I think it is quite basic, that"is;.

a'gift to a private foundation. Number one, I think you can

Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 573.9198




10

11

12

13

44

16"

- 16

17
18

19

20

21

22

" 23

24

25

96

start this with the pre-1969 days when there were:;significant
abuses involvéd in management and'cpntrol of private
foundations.

Full charitable deductions for gifts to a private
foundation -- then the foundation'could‘hold those assets
perhaps in céhirolling a business -- that type of thing that
we tried to fix in 1969 and did fik for the most part in
1969.

But one of the fixes was to require a pay-out of a
ceftain percentage of the foundétion's assets into public

charity. So, the prinéipal does not go immediately into the

- charitable stream, but a rather low percentage of that

principal dées each year, as contrasted with the case where
it is given to a.public charity and the full -amount is -
utilized: immediately in the charitable stream.

“Now, it may go into an endowment fund or for college,
but that strengthens tﬁat college's position in every sense
and that endowment fund is being used directly in the

charitable stream as contrasted with the private foundation

+ except there is no use other than the reguired percentage

pay-out per year, and that is deferred a year in each case.

The €hairman. All right. So, as I understand it,

- there is essentially agreement on four‘points. One point is

open. Right? Number one?

» Mr. Chapoton. We went over the essential agreement
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rather rapidly with the possibility of raisingiit with
Senator Durenberger again. I thought that would be fine.

Let me see if we have something. Number four
particularly bothers me -- the abatement -- but --

Senator..Durenberger. I said I gavé in on three and
four, and you géve me --

~{Laughter)

The Chéirman. You took the House provision.
Mr. Chapoton. We are signed off on the House floor.

_The Chairman. S0,. you are ready to agree on two and
five, and he agreés on three and four, and one we will yote
on?

Mr. Chapoton. Okay.

The Chairmaﬁ. Are we ready to vote? Would the clerk
please call the roll?

Senator Moynihan. Mr. Chairman, could I just make a
brief comment? |

The Chairman. Yes.

" Senator Moynihan! Just to be clear. The provisions we
have agreéd on, Mr.-Sectetary, there are two New York State
foundétions whose situations would be remedied by the House
provision. Those are the Strong Museum in Rochester and
then the Altmann Foundation in New York City. The latter
would give them five final years to dispose of the stock.

And in the case of the Rochester Strong Museum, it would
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provide ub to 2 percent excise tax, and they would not be
subject to it so long as the boaré and officers are members
of the pﬁblic and no more than 25 percent of the board are
family members related to the foundation's founders.

And the House provisions take care.of these two
institutions. Do I understand that we have agreed to those?

Mr. Chapotdn. Senator Durenberger has not raised those
provisioﬁs.. We had concerns about the latter one. I would
have to~refresh myself on the first one.

‘Ms. Moran. Senator Moynihén?

Senator Moynihan. Yes?

Ms. Moran. The other proposai with respect to excess
business would be a separate prbposal, other than Senator
Durenberger's préposal. That would take care of all. The
Strong Museum .is in the House bill, as you know, and that
would not be faken care of with our separate excess business
proposal.

So, Altmann would be taken care bf. Strong‘wouﬁd not
if we dia not do the whole House bill. .

Senator Moynihan. Then, can I offer a proposal on that
particular one? When the time comés?

The Chairman. When the'time comes. First, I would
like to recognize Senator Pryor who heeds to leave here
momentarily and wants to raise a technical point. Buck,

could you listen to Senator Pryor?
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Senator ?ryor. Mr. Chairman; this amendment that I do
have and I:would:like. td raiseiat.:this-point is to encourage
employee stock ownership of stock and this amendment would
permmit the ESOP plan to require more thén 20 percent of
the stock of the corporation. When there is a foundation
involved and thé corporation has pﬁevibusiy been classified,
I guess you would call it, as é substantial contributor to
the foundation, it would apply only to those pre-1969
foundations. | |

Frankly, I know~of_only one foundatioh in thé country
that this wduld ;ffect. There may be more, but I don't know.
But it would not deal with the-self—dealing provisions but
would amend the éxcess business holdings provision. And I

think it speaks to equity and it certainly speaks to

‘encourage employee:istock ownership in these areas.

And I would just like to raise this at this point.
The Chairman. Why don't we just adopt it? Treasury,

do you have a problem with that?

Mr. Chapoton. Mr. Chairman, I think we do have a .- -.i:¢ -

problem with that. What you are really saying is the fact

that there is a control -- compelling interest -- I am having
trouble understanding why ESOP should be treated better than
other stockholders that control a company that is a

substantial contributor.
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The Chairman. Why don't we do this then? Since Senator
Pryor has anofher engagement, why'not have someone address
that with Treasury. Do you have a sﬁaff person here?

Mr. Chapoton. Yes, Mr. Courtway 1is here.

Ms. Moran. -Senator-Dole? I have Ealked wirth Tom and
I have talked with the people who represent the Reynolds
Foundation - that is the one you ére interested in, and
we have propqéed a more limited rule that would hopefully
juét apply to their transaction and not allow a broad
generic exception like your bill does._

I have talkea to Treasury about it and, while they have
general resérvations, I believe about the whole exemptions
from the excess business holdiﬁgs, I think they would
probably prefer this to the other bill.

Mr..Chapoton.' Yes.

The Chaifman. If you prefer that, let's adopt it.

Senator Bradley. .Mr. Chairman? |

The Chairman. Just a moment. Is that all right with
you, Dave?

Senator Pryor. I am not sure what happened to me.

I am not quite sure what you are talking about here.

(Laughter) |

The Chairman. We just accepted your amendment that
would apply to your foundations.

Ms. Moran. Senator, it is referenced in this document
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called "Private Foundation Excess Business Holdings." If
you do have pfoblems with it, just let me know.

Senator Pryor. Is that Section E in that paper?

Ms..Moran. Section E, last sentence.

Senator Pryor. All right.

The Chairman. We will check with Senator Pryor if
that doesn't safisfy him.

I wondér if we might go back to the general proposition
bécause I know a number of members have specific amendments
to raise on spécific foundationé, but,»Dave, would you
restate for the bénefit‘of a couple‘who just came in’ your
view on number one? |

"And then I will have Buck‘address it briefly{ and then
we will vote. |

Senator Durenberger. Yes. Section I would eliminate
the curren£ distinction between the treatment of lifetime
gifts to private nonopérating foundations and treatment of
the same gifts to public charities and private operating
foundations. So, in éﬁfect, gifts of cash and ordinary
income property would be deductible up. to 50 percent of the
donor's adjusted gross income. to both. Gifts of capital
éain property ——'30Apercent of the donor's adjusted gross
income at the full market value for both.

Carryover provision -- allow a five-year carryover to

the extent the contribution exceeds the allowable limit for
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both. Treat the charitieé and foundations the same.

Senator éhafee. Could I ask-T:easury -- does this
provision alone -- setting aside the others that you have
adopted or fejeqted of ‘Senator Durenberger's proposal --
what does this do revenue-wise?

Mr. Chapotén. Let me get that brief.

The Chairmén. We do lose revénue on the overall
proposal.

Mr. Chapoton. It is quite minor. It is under $5
million a year. |

' The Chairman; All right. Let's vote. The élerk will

call the roil.

Senator Bradley. Mr. Chairman, before we vote on this,
I would liké to just clarify with Buck that the public
charities do_suppoft this. Is that not correct?

Mr. Chapoton. It is hard to get the public charity

'position on this. I understand from what Senator

Durenberger said that those who testified testified'in favor
of it. I think_it‘haé clearly got to switch some giving
from public charities.to private foundations.

And let me add one thing. I think, if fully informed,
I am not sure that those would be so affected would sﬁpport

it. Also, I do want to point out that we are talking about

- gifts of appreciated property which heretofore has not been

allowed a full deduction to private foundations so that land
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and other property that would be given raises the valuation

‘queéfions we discussed this morning. Private foundations

woﬁld be allowed whereas now such gifts are allowed with
a full deduction only in the case of public charities.

Senator Bradley. Mr. Chairman, if.I céuld, I would
like to c¢ite the American Bar Association section on taxation
in a recent testimony made it veryiclear that their view
was that this would result, if we didn't pass this, in-
simply less gifts going to&privaté foundations, and it
wouldn't mean more gifts going to public charities.

In fact, wha# people would do is not give at all, and
so I think that if we want to enco#rage charitable giving,
that we want to support the Dufenberger proposal, which
would equalize the treatment of private and public
foundations.

And I think that to vqﬁe'against this -- believing that
somehow or another youtwill have more money going to public
charities -- I think is an erroneous assumption, and the ABA
Tax Section has»said éssentially that.

Senator Moynihén. .Could I make a point, Mr. Chairman?
Since the 1969 legislation, there has been a very sharp
drop-off in the establishment of new foundations and in
the monies given- to existing foundations. |

The Chairman. I think we understand it well enoudh,

but probably not, but we will vote anyway.
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Mr. DeArment. Mr. Packwood?
Senator Packwood. (No response)

Mr. DeArment. Mr. Roth?

" Senator Roth. Yea.

Mr. DeArment. Mr. Danforth?
Senator Dénforth. (No response)
Mrf DeArment. Mr. Chafee?
Senatof Chafee. Aye.

Mr. DeArment. Mr. Heinz?
Senator Heinz. Aye.

Mr. DeArment. Mr. Wallop?
Senator Waliop{ (No response)
Mr. DeArment. Mr. Durenbefger?
Senator Durenberger. Aye.

Mr. DeArment. Mr. Armstrong?
Senator Armstrong. (No response)
Mr. DeArment. Mr. Symms?
Senator Symms. Aye.

Mr. DeArment; Mf. Grassley?
Senatéf Grassléy. (No response)
Mr. DeArment. Mr. Long?

Senator Long. (No response)

Mr. DeArment. Mr. Bentsen?
Senator Bentsen. Aye.

Mr. DeArment. Mr. Matsunaga?
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Senator Matsunaga. Aye.

Mr. DeArment. Mr. Moynihan.

Senator Moynihan. Aye.

Mr. DeArment. Mr. Baucus?

Senator Baucus. Avye.

Mr. DeArmeﬁﬁ. Mr. Boren?

Sehator Bofen. (Né response)l

Mr. DeArment. Mr. Bradley?

Senator Bradley. . Aye.

Mr. DeArment. Mr. Mitcheli?

Senator Mitcﬁell. ~(No response)

Mr. DeAfment. Mr._Pryor?

Senator Pryor.. (No respoﬁse)

Mr. DeArment. Mr. Chairman?

The Chairman. Aye.

On this §ote, the éyeé are 11, and the nays are zero.
And others may be recorded:.

Now, as I understand it, we still need to address some
of these specifié'conéerns. I know there is one —- Texas
and the MacArthur Féundation, New York. 1Is that true?

Ms. Moran. Yes.

‘The Chairman. Do you want to -- -

Ms. Moran; ‘Senator, if I can just direct your attention
to the sheet that is.marked-Private Foundation Exceés

Business Holdings.
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The Chairman. Right.

Ms. Moraﬁ. Since November WHen this issue was raised
with us, we discussed -- I have discussed and Treasury
has discussed with various staff members -- the problems of
some of the foundations that have been brought to our
attention.

We drafted a proposed rule thét is déscribed to take
care of theée foundations. The proposals are in front of
you. What I will do now is briefly list the fdundations -

The Chairman. No, wait. if we adopt this, does that
eliminate the necéssity_for action on some of therthers?

Ms. Moran. Yeé, sir. Yes, sir.

The Chairman. Does Treasﬁry support this proposed
change on excessive business holdings?

Mr: Chapoton.' No, sir, we have opposed changes in the
current law rﬁlés on excess business holdings. We have

supported basically the 1969 provisions on that with

discretion to the service granted for the five-year extension

~in limited circumstances.

The Chairman. In other words, you would rather go with

the one-by-one approach than make some broad change?

Mr. Chapoton. No, we would not even like the one-by-one.

The only broad change we would make though -- and it would

be a broad change -- it would just say five years where there

are unusual circumstances, but in all candor, that would
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almost always -- I guess it would always apply -- to new
gifts to foundations. It would not take care of any of the
previous pre-1969 gifts, which I think are of major concern
to some of the members here.

Senator Bentsen. Mr. Chairman, it is vaious from
this generic approach to it that some very severe limitations
are being put on the foundation's governing board. And I
think with those kind of limitations placed on it, that you
are justifiedAin having this kind of an approach carried out.

And-I thihk it takes care of many of these individual
ones that we have talked about in this committee before.
if those foundations are willing to measure up to this kind
of a test.

The Chairman. Maybe we have Ann-discuss it briefly and
give us some information on who has been involvéd in the
discussion, so we understand how broad the application is.

Ms. Moran. Yes, sir. What we did in November and

December is that I discussed with staff members and also

with the foundations themselves -- El;Palmaf;;Kel;oggx.the~

Eustiv:Endowment. Staff members who were representing the
interests of public welfare foundations -- the Sands Spring.
Home and the Navy Foundation.

Basically, those foundations are taken care of in Item
B of our proposal which basically requires the foundations

to show some independence between the foundation and the
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company . |

Senator Bentsen. A very substantial amount of
independence. Now, why don't you go down and show what
they have to do to qualify?

Ms. Moran. I will be glad to, sir. Basically, these
foundations have to -- by the time they reach the statutory
period under which they have to dispose of their excess
business ﬂdldings -— they have to either change or make
sure thét their board of directors do not consist of more
than 25 ﬁercéht of officers,%directors, or employees of
the business enterprise that the fdundation owns or controls
to a substantial extent. In addition, the business
enterprise itself cannot consist of more than 25 percent
of officers, trustees, or directors of the foundations.

A disqualified person -- and that generallf is a
substantial contributor or their family -- cannot receive
compensation from both the foundation and from both the
excess business holdings.

Finally, none of the foundations, the officers, or their
directérs or trustees can be a disquaiified person, that is,
a substantial contributor or family, except if they are a
foundation manager, of course, they wouid meet the statutory
definition of disqualified person, but that would not count.

Finally, we‘required the foundations to continue to

meet the pay-out standards that are set under present law so
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that basically their assets have to at least produce enough
income to make sure that the foundations are paying the
statutorily required amount to charities or their charitable
purposes.

And we do say that the foundation can't acqguire any
more excess business holdings if they are going to meet this
rule.

That takes cafe,,we hope, of some of the foundations

-~ that is, all the foundations here that the Senators have

"raised to us. Some of these foundations may have to go to

a little effort to expand their boards or do something of
that nature,‘but'basically-we hope that this will keep them
independent.

Senator Bradley. It does take care of the MacArthﬁr
Foundation problem?

Ms. Moran. Senator Bradley, yes. Proposal A takes
care of MacArthur.

The Chairman. Now, as I understand it, does Treasury
agrée with A?

Mf. Chapoton. Yes, we do agree with A.

The Chairman. In‘other words, there is no objection
to that?

Mr. Chapoton. No objection.

The Chairman. Does everybody agree to that?

It is the B, ¢, D, and --
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Mr. Chapoton. It is B.

Ms. Moran. Yes, it is B.

Mr. Chapoton. That Ann has just discussed.

The Chairman. Has Treésury determined how many
foundations that might affect? Or maybe Ann knows?

Ms. Moran. I don't know how many B would affect. It
affects, of course, only those who have pre-1969 holdings.
It is not effective for the ﬁuture.

The Chairman. All right. Now, would that take care
of MécArthur and the South Carolina? You kﬁow, we generally
have Broadmoor --

Ms. Moran. MacArthur is taken care of in A. Those

. are post-1969 holdings and MacArthur will eventually haye

"to dispose of those holdings, but we give them an extra

five years.

The ones in South Carolina -- I think that is Sand
Springs -- that is taken care of in B.

SenatorbBentsen. Mr. Chairman, kit takes care of them

only if they are willing to restructure the board of the

business and the foundatdon and the question of compensation.

to meet each of those requirements.
Ms. Moran. Yes, sir.
Senator Bentsen. Or it does not take care of them.

The Chairman. That is Watt's job.

Senator Matsunaga. Did I understand you to say that the
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Ms. Moran. Yes, sir. The Kellogg Foundation may have
to, as Senator Bentsen pointed out, make some changes, but
if they make those changes, they will be provided for.

The Chairman. What about the one Senator Armstrong
generally raises? |

Ms. Moran. Yes, sir. El Palmar. Yes. And Broadmoor.

The Chairman. And Senaﬁor'Dodd generally raises.one.

Ms. Moran. Oh, New England Day Trust, sir? Thaﬁ is
taken care of in'E,'Oﬁher Provisions.

They needed something in addiﬁion.

The Chairman. It takes care of one of the two réised
by Senator Moynihan. 1Is that correct?

Ms. Moran; Yes, sir.

Senator Moynihan. Mr. Chairman, when we diécussed this
last November, I thought we had agreed that we would take
care of the Strong Museum in Rochester and that would be
done simply by adopting in our language the language of
Secfion 303 of the bill that is passed Ways and Means.

That ié H.R. 4170. I mean, could we agree on that?
Ms. Moran. Senator Moynihan, as I understand it, that
is not an excess business holdings prqvision.

Senator Moynihan. Sorry?

Ms. Méran. That is not an excess business. They want

an exemption from their tax on the investment income.
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Is that correct?
Senator Moynihan. That is right.
Ms. Moran. That was a proposal in the House bill, and
in November we were considering doing the House bill, but
this provision just deals with excess bhsiness holdings.

Mr. Chapoton. I am just cold on this one. I think it

‘has been suggested that we said it was okay last fall, and

let me verify that. If we d;d, there would be no new
information on that. We would certainly have the same
position. |

Senator Moynihan. Mr. Chairman, Secretary Chapoton
said he reéalls -- as I recall -- that Treasury said that
this would be agreeable to them.

‘Mr. Chapoton. No, I said I believe your staff indicated
that we -did last fall. I just don't have anythihg -

Senator Moynihan. You will find that out.

Mr. Chapoton. Well, if we did, we would have no
reason to change our position.

Senator Moynihan. We can put that over then until'yéu
find oﬁt. - Is that it?

The Chairman. Now, what about thé other provigions?
Treasury has proposed C, D, and E. 1Is it just B that you
are opposed to?

Ms. Moran. C, I think, is in the House bill. That is

the downward ratchet rule.
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Mr. Chapoton. C and D are agreeable, Mr. Chairman.

The Chairman. E -- Other Provisions -- I assume that--
So, we will just vote on B as soon as we find out about E.

(Pause)

Senator Bradley. Mr. Chairman, where is the document
that we have now?

The Chairman. It is called Excess Business Holdings,
Private Foundations. I think we all have a copy.

Mr. Chapoton.. Mr. Chairman, a part of what is in E
was Senator -Pryor's wﬁich has :just been done, and the other
is something we have not seen before.

The Chairman. Okay. So, we could agree to-- Which is
the oné that you haven't seen -- the Donald Reynolds
Foundation? 1Is that it?

Mr. Chapoton. No, the first oné. The split interest
trust -- the New London Day Trust.

The Chairman. All right. Let's just eliminate E from

that provision. We have adopted Senator Pryor's provision.

And then we will vote on B.

iiknow Treasury is opposed to B, but I think we need to
move aiong here.

Mr. Chapoton. Yes, I understand. Our concern —-- and
I will just state it very briefly, Mr. Chairman --"‘-»;is that
these are prefl969 gifts. The law was clear in 1969. Most

foundations that had excess business holdings in 1969 have
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complied with the law.

These would add some restrictions, but frankly no:«
interlocutory directors don't go to the basic question of
whether the foundation can be operated andumaintain
substantial business holdings.

The Chairman. Is our staff or Joint Committee satisfied
that we are proposing rather stringent restrictions?

Ms. Moran. Senator, I ﬁhink the restrictions are és
stringent as they can be to accommodate the needs of the
foundations -that we héve discussed.

I think that they will provide some limitation on the
ability of a foundation to manipulate businesses that it
owns or controls.

The'Chairmah. Now, I want to ask one further question
from-- If we went to conference with B, wouid sﬁecific
foundations be within the scope of the conference?

Mr. DeArment. Every foundation that is covered by B
would be in the scope of conference.

The Chairman. All right.

Mg. DeArment. Scope is not our problem. It is a House
problem.

The Chairman. They have always had a problem with
foundations. I just wondered what happened in conference
if there wasn't any problem.

The House normally objects to any specific request on a
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foundation. I thought maybe B might take care of that
objectiQn.

Ms. Moran. Something similar to B was vroposed in
the House. We have tried to strengthen it a iittle more.

It was proposed in the House and was not taken. We tried
to strengthen it a little more iﬁ hopes that it would be
accepted by the House.

The-Chairman. Do you wgnt to vote on B, or is Treasury
ready? Without objection, we will then agree to B unless
somebody.wants a roll cail.

(No response)

The Chairman. All right. What is left on the
foundation? The one tha£ Senator Moynihan will be addressing
by Treasury. Senator Durénberger?

Senator Durenberger. Yes. I just wanted tb.make sure

that Ann included Section 307(c), 313, and 314 from the

House bill which I had mentioned earlier.

Ms. Moran. I have talked to Sally about that. I
understand those. Yes.
The Chairman. Anything else?

Mr. Chapoton. Mr. Chairman, I have: now looked at E

~— the first part of E -- more closely, and I think we

would have strong-- It would simply exempt this trust
-- the trust that is treated as a foundation from the

pay-out rules -- even on these exceptions you are discussing
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in B, you don't exempt them from the pay-out rule, so we
would have strong objections to it.

Thé Chairman. All right. Let's just set that aside
for the time being.

What about VEBAs? Have we gotten any qloser on VEBAs?

Senator Packwood. I think we may be in agreement on
VEBAs that have recipients who are highly paid in putting
in nondiscrimination rules. I don't know if we are any
further on agreement with the rest of it or not.

The Chairman. All right. Foundations was the first
item on the agenda, and we have completed that. Senator
Baucus is not here. He will be back-to discuss.copper,
zinc, and lead superfund tax.

Number eight is Senator Boren's provision-—- reporting
on independent cohtractors. Is that a‘technical.matter?

Senator Boren. Mr. Chairman, it ﬁay be that this is
a matter that can be resolvéd by regulation. Buck might be
able to respond to that, but under the backup withholding
rules, we are receiving a mass of mail from our State of

concern about this question of $600.00 worth of business

-a yeér or more -- of businesses having to report the taxpayer

ID number and so on.
One of those impacted was the small newspapers, some
of whom are not incorporated, and for example, since

advertising is deemed to be a service, everybody that buys
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more than $600.00 worth of advertising in a year's time,
that newspaper has to send their taxpayer ID number back.
Those doing the advertising have to file an informational
return subject to all the penalties and the rest of it.
That is just one example.

And I just wonder if there is any way -- we .have heard
more from newspapers, I suppose, than any other group that
is being impacted this way. _They are concerned about it.
We have heard from some other small businesses, wanting to

make sure that if they are incorporated, that they wouldn't

‘“have to be making these reports.

It is my understanding that.the regulations have not
yvet been issued. Is that correct?

The Chairman. Have you worked that out, Buck?

Mr. Chapoton. I think we just have to worklit out.
You could certainly work it out to take care<mﬁhewspapers,
and I guess one could easily say that newspapers are not
theprim ary concern. But I think we have to recognize that
the minute the fact that compliance is low: -— we worried
about ghat a lot in 1982 -- we didn'tlwant’to enact
withholding; so we enacted more stringent information
reporting provisions.

And we know that in the service industry in relatiwvely

small amounts is where noncompliance is a major problem.

So, if we undercut that in any significant way, we are.
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undercutting a very significant problem. We did think we
could clarify that the penalty of perjury requirement would
not apply, and that, of cdurse, would require a piece of
paper being passed back and forth. ,

We are satisfied if, indeed{ the requi:ement'is there
that the number be reported. Now, I am not sure that meets
Senator Boren's‘principal concern.

Senator Boren. Are you talking about small businesses
in general or with newspapers?

Mr.vchapotbn. Small business in geﬁeral. Of course,
in:small business, if yqu,look at the noncompliance data
that we have submitted to thisvcommittee, nonforeign small
business is the princ¢ipal area of noncompliance;

Senator Boren. . Are.farms éxémpt from this?

Mr. Chapoton. No, farms are not exempt, bﬁt they are
simply categorized differently in the data.

Senator Boren. I think if we'put a limitation by
regulation on.the perjury -- on that aspect -- that would
solve some‘of it. Maybe we could exempt newspapers from it
becausé they are regulated in so many-othe; ways that I

would doubt that you would have very much noncompliance with

them.

Mr. Chapoton. I have no knowledge of noncompliance
with newspapers. I agree with that. I don't know how we
could --
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The Chairman. Why don't we do this? Why don't we

pass --

Mr. Chapoton. Perhaps we could pass a:technical-
amendment exempting them from that ID number requirement
because it really does cause a tremendous ppoblem with
them -- a lot of the small newspapers.

I am afraid though,. Senator, that we will hear from
other categories of business -- small business--- which
will surely make the same claim, and I don't know what our
basis fof distinguishing them would be.

The Chairman. Let's see if we can find some resolution.
If ‘notyi: we will just have to vote on it.

Mr. Chapoton. Okay.

The Chairman. But I do think the independent
contrectors were quite pleased with what we did-generally.

Mr. Chapoton. I thought so in 1982.

The Chairman. But we‘didn't do much.

Mr. Chapoton. If this was the only thing we did do,

I think it would --

Senator Boren. We have heard frem practically every

newspaper in our State, that we have to send the number back

to virtually every advertiser because they are purchasing

a service, and many of these people are not incorporated.

Mr. Chapoton. I understand. We just have to face the

problem if we want to deal with compliance or noncompliance.
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by more information, there is going to be some additional
burden on those who must report the information.

As I said, we would be happy to take the penalties of
perjury part of it out so that a piece of paper doesn't
have to flow between the two. So, then all the:newspaper
would have to do is supply the phone or when it sends it
bill or however .it wants to do it -- its taxpayer-
identification number. And it seems to me‘that is not
much of a burden on the newspaper if it just has to supply
what its.taxpayer identification number is.

But I am sure it is more burden than not doing anything
certainly. |

It seems to me that the newspaper could just put its

‘taxpayer identification number on its statement -- if it

sends a statement. ' That would be its compliancé. Then the
payor would have to comply also.

Senator Boren. The adﬁertiser would have to file anyway.

Mr. Chapoton. If it is over $600.00 a year. That is
cornect; |

Mf. Chapoton. It sounds crazy té me but --

The Chairman. The newspapers ought to have withholding,
I suppose.on the independent contractor;

Let's lqok at it. If not, we just have to decide
whether we want to vote on it.

Section 355 modification. As I understand, there is
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not any revenue involved in that. That is number nine.

Mr. Pearlman. Mr. Chairman, I guess there is no revenue
involved if the transaction doesn't go forward. The
indication we have is that this transaction involves some
very substantial assets although, even though we have asked,
we do not have the kind of detaiis on the transaction that
have permitted us to do a revenue estimate. We don't have
that much detail.

Mr. Brockway. That is correct, Mr. Chairman. - We have
been unagle~to obtainAthe information to indicate what
would be the revénue'impact of this transaction if it were
to go forward and the law weren't changed.

So, we are not really in a position to --

The Chairman. When it was discussed with me, I was
advised that there would be no revenue impact, sb maybe we
need to --

‘Senator Bentsen. I waé advised that there would be
no tranéaction.

Mr. Brockway. It may be that if the taxpayer was
taking:the position that they wouldn'f go through with the
transaction or they would restructure it in a different
way, then that might be grounds for saying that there
wasn't a revenue impact.

Senator Heinz. Mr. Chairman, on that one, I have no

objéction to the principle, but first I want to get something
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clear. If we were to apply this principle more broadly,

~ would it be decent acceptable tax policy?

Mr. Pearlman. I think we are of the view at this
point, Senator, that the way Section 355 is now structured
that it would not be acceptable from.a tax policy standpoint.

Senator Heinz. Why is that?

Mr. Pearlman. This provision creates an exception to
the present active trader bqsiness fules that are contained
in SeCtion 355. That requinement was put in the statute for
the purpose of limiting narrowly transactions inwwhich
business could be split up. This transaction effectively
overrides that requirement.

I think if the éommittee were to decide to revisit

“'Section 355 and to determine that the active trader business

requirement_is no longer appropriate, then I thinktthat
certainly is a possibility of making tha£ kind of judgment.
That is a different story, but with 355 in its present form,
we would say that this exception is not consistent with
the Congress' objectives when it designed 355, and it does
not reéresent good tax policy. |

Senator Heinz. But why?

Mr. Pearlman. Because 355 is a safeguard against
transactions which permit shareholders to put corporate
assets in a form by breaking corporations up into multiple

corporations in a form that may permit a bail-out, an ability
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to withdraw earnings from a corporation without having
dividend consequences.

And that bail-out can occur in a variety of ways,
includihg the sale of stock, subsequent redemptions,
recapitalizations and the like.

I think Senator Bentsen's sfaff has made a really good
faith effort to try to put as many restrictions on this
proposal as they could to try to preclude that.

Senator Heinz. Are we safeguarded, do you believe,
from those kinds of problems?

Mr. Pearlman. I think that the provision in the form

‘we most recently saw'it certainly made efforts to put

safeguards on it. When we raised concerns to Senator
Bentsen, they were responded to, but I think there is a
broader issue here, and that is are we going to have an
active trader business requirement in the statute?

And then we are'going tb say to a taxpayer: If you
meet these requirements ;; which are going to be very

difficult for many taxpayers to meet -- then it is okay

- for you to disregard that active trader business requirement

without revisiting the issue of whether the trader business
requirement is appropriate or not.

Senator Heinz. Getting back to the safegua;ds4 you
used a word that I am always uncomfortable with when I hear

it, which is made wonderful efforts. I am more interested
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in the results. Are the results of the safeguards
sufficient?

Mr. Pearlman. I am not sure I can fully answer your
question, Senator. The ohly thing I can say to you is that
the concern that we had specifically expressed -~ we looked

at the transaction. As I say, we looked at the transaction

with minimal information. We did not have as much information

as we would like to:have hadf We encouraged the taxpayer to
go to the Revenue Service to seek a ruling so that there
could be a full disclosure of information with the
confidentiélity~that is afforded that-process.

We didn't have that luxury -- of having all that

information. But with the information we did have, we

asked questions that occurred to us, that is, what if a

certain thing happened and what if something else happened,

and. the version of the amendment that I iunderstand is before

, yoﬁ sought to respond to those concerns.

But whether we have crossed all the t's and dotted all
the i's, I can't answer you. I don't know. I don't know
enough about what these particular peéple have in mind to
fully respond to your question.

Senator Heinz. What was the reason given for not
disclosing>more information to you?

Mr. Pearlman. I am not sure I ever remember hearing

Q reason. I presume that the people were concerned about
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the confidentiality of data. You know, an appropriate
concern. It is not affected in the same way as if they
were in a rulings position, but I can't answer your question.
I don't:know. )

senator Bentsen. Senator, I would say‘that some severe
restrictions were\put on to avoia any. bail-out of earnings
and put on a period of ten years which would make it --

Senator Heinz. Mr. Chairman, do we have those
restrictionsé I don't have anything on this.

The Chairman. We are going to pass it right now.
Then you can take a look at it.

Senator Heinz. I am sorry. I didn't hear you, Mr.
Chairman.

The Chairman. I am going to pass over this matter
right now, and it will give you a chance to look at them.

Number one -—-— there was a discussion this mornihg of
Senator Danforth's, SenatorOMitchell's, and Senator
Moynihan's and others. Is there now some agreement on
the first item.there that we did not complete this morning?

Mr. Chapoton. There was a meeting about the time the

‘committee reconvened this afternoon, Mr. Chairman, but I

am advised that we have not yet reached an agreement on
that. . Senator Boren, of course, was concerned about that.
The Chairman. What about number two?

Senator Moynihan. ‘Mr. Chairman, I believe that --
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The Chairman. Excuse me. I had the wrong number.
Senator Moynihan had pointed out number two, and it is on
this list of 22 items. Wasn't that a matter that you were
going to discuss with Senator Boren?

Mr. Chapotoﬁ. No, there was a meeting. I was told
there was to be a meeting. In féct, our people«came to it
with your people and I didinot know that an agreement had
been reached. 1In fact, I was advised that an agreement had
not been reached.

The Chairman. I think Senator Bbféh:is around, so
maybe we can work that ouf this afternoon.

All,right. Nﬁmﬁer two. whq is in charge,hefe? Don
or Jim?

Mr. Wetzler. This is an item that the committee
addressed last fall, But thgre.have been a numbér of
problems brought up with what the committee did last fall.
And since then, there have Been proposalé by the Treasury
Department. Senator Moynihan has introduced a bill on the
issue. And the Ways and Means Cémmittee has acted.

Aﬂd what we did, I think, just at tﬁe staff level, is
try to put together a compromise proposal, which is
described on page 2. It tries to combine the various
features of the Treasury's ideas, the committee bill from
last fall, and Senator Moynihan's bill, and the Ways and

Means bill.

Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 573-9198




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

127

I think it starts with the proposal out of Senator
Moynihan's ‘bill, which is trving to figure out where to
draw the line between options that are going to be taxed
under the mark-to-market system such as the_futures
contracts and other options which are going_to be taxed
under the ordinary rules, not mafk~to—market,'and what
Senator Moyniﬁan's bill does -- which is the first item on
the compromise proposal on pagé'2 ~- is follow his bill and
say that equity-based options where the underlying product
is a stock are going to be taxed under the ordinary rules
and nonequity-based options are going to be taxed under
the mark-to-market rules.

These rules will apply to investors. Now, fof people
who are market-makérs in options or dealers, there I think
it is generally agreed that the mark-to-market system is
a much bettér»system for them. And so, ﬁhder Senator
Moynihan's‘bill andAunder tﬁe Houée bill as well, all
market-makers and options will‘be'taxed‘ﬁnder‘the |
mark-to-market .rules at a maximum tax rate-of 32 percent.

Néw, the second item here is sométhing I think you ought
to look at because f;thipk there will be some controversy
here. There the Treasury was concerned about:the extension
of the 32 percent rate to people like market-makers or

futures traders whose ordinary business is dealing in these

things, and so what this suggests is that you might want to.
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put a cap of $150,000 annually on the amount of income that
would be eligible for the 60-40 treatment.

And the cap in this proposal would be indexed for
inflation. That was an attempt to compromise. Treasury
had proposed:téxing market—makers at a 50 percent rate.
Senator qunihan had proposed 32 percent. And this is
én attempt to come:'somewhere in between.

The next item is an item applying the wash sale rules
to short sales. There is a little gap .in the wash sale
rules under present law which enables people to do a
trénsactioh called a short sale against the box to create
a potential.tax deferral for themselves, and this is dealt
with in Item 3 of the handout.

Iéem 3 also picks up a provision in the House bill
relating to treating market-makers and options aé capital
gain/capital_lOSS'assets, which is the way futures traders
are treated under present laﬁ.

Item No. 4 on the compromise is another new starter-

There has been some criticism of the present rules that

require taxpayers to identify their transactions. If they
are broker-dealers, they are able to identify transactions
as investments where the investments are treated as éapital
gain/capital loss, and there has been.some concern that
people can sort of méake a transaction, wait until the end of

the day and if the thing has gone up they identify it as an
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investment, and they get a potential capital gain. If the

thing has gone down, they identify it as part of their
ordiﬁary business where they will get an ordinary loss.

vThe same 1issue arises in hedging exception, and there
has been a report by the New York State Barﬁ I believe,
which urged that the rules be tightened in this area, and
the proposal here 1is Fo»give the Treasury the authority to
tighten up the rules by regulation.

Senator Moynihan. Mr. Chairman, could we have a little

more quiet?

Mr. Wetzker:.. The other item on No. 4 here would be

to pick up a provision in the House biil’which would broaden

the Treasury's authority to deal with so-called mixed

straddles; In 1981, you gave Treasury the authority to

deal with mixed straddles, but the authority appears not

-to be broad enough to really come up with a decent soiution

to the problem.

So, this is also a.pick-up provision in the House bill

-that broadens their authority.

Now, we would try to wokk out a statutory solution

-to ‘the straddle problem if we have time. And if we do,

we will try to present it te you later on in the process
either for a floor amendment or in conference. So far, we
have been unable to come up with a solution ourselves that

we think we could recommend to you.
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And then there is the fifth item here. It,Wouid~pick
up a provision in the House bill that limits the hedging
exception to the existing straddle rules. The effective
dates are essentially the same type of effective dates that
were agreed to back in 1981 fbr the anti-straddle provisions
there, and also are similar to the effective dates in the
House bill -- in the Ways and Means Committee bill.

The Chairman. Could we.hear from Treasury?

Mr. Chapoton. Mr. Chairman, I think Jim has outiined
our concerns. _The mark—té—market is a better system,
generally, and certaiﬁly in the case of markeﬁ—makers who
engage in numerous transactions.

We had a great deal of difficulty supporting a maximum

32 percent'rate for a-particular class of taxpayers for

their business activities.

The proposed compromise would diminish our concern
because, above q‘certain lé&el, they would be subject to
ordinary rates of tax. Soq.thaﬁ would certainly be an
improvement with us over a straight 32 percent rate.

Senator.Bentsen. Mr. Chairman, I would like a little
more education on this one. When we were trying to wérk
this problem out before in supporting Senator Moynihan,
we arrived at a compromise, as I recall, because we had
a situation‘hére where we were valuing property at year end

and incurring the tax when it wasn't being incurred before,
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even though a sale had not been made. Was that not correct
and we arrived at a split of 60-40? And that is how you
came up with your 32 percent?

Mr. Chapoton. The 60-40 is correct. I think the logic
of the 60-40 --

Senator Bentsen. I am trying to remember how we arrived
at that compromise. We were doing something to them that
had never been done before --

Mr. Chapoton. Absolutely. The something is mark-to-
market.

Senator Bentsen. That is right.

Mr. Chapoton. That they must treat as income or --

Senatof Bentsen. And we were going to incur it at
that point even though it traaitionally had not been. Right?

Mr. Chapoton. Yes, but in the commodities.futures
transactions, they actually have the cash in hand, so it
is a little different. Now, that is not true in the case
of the stocks. The mark—to~market is putting it.mere on
a current basis -- that their losses and gains will be
recognized at year end.

If I might continue this, Senator, the basic logic of
the 60-40, in addition to that point, was that someone
estimated -- and I am not sure how valid it was -- but the
estimate was made that approximately 60 percént of the

commodities traders transactions then were entitled to
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long-term capital gains treatment, and 40 percent were
short terms.
And that rationale does not apply in the options
category. There they are all short-term capital gains.
Senator Bentsen. Let me ask you this then. This
compromise that you are talking about, does that put the
options tradérs in a different position from the commodities
traders?

Mr. Chapoton. One very attractive feature of this is

that it would bring everyone on the level playing field.

I think it would -- I want to hasten to add -- cause some
concern about it among the commodoties traders because they
would then have the 32 percent rate up to a maximum where
now they have an unlimited 32 percent rate.

The Chairman. 1Is it necessary to have theﬁ on the~samé
rate?

Mr. Chapoton. The complaint in some of the other

-categories of .options are.that they are competing with

the commodities péople.'

Senator Heinz. Mr. Chairman, may!I make én inguiry?
As I understand it, one 6f the differences between the
commodities traders and the other traders is that the
commodities have their money.

Mr. Chapoton. That is true.

Senator Heinz. And the other people are really being
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harshly as the commodity .traders because they don't actually

have the cash, and we are forc¢ing them to pay taxes when
they have actually received no cash. That is not the
situation with the commodity people. Isn't that right?

Mr. Chapoton. You are basically correct. The

commodities traders made the same argument.

Senator Heinz. The compromise that is being proposed

here ié to treat them notwithstanding tﬁat difference --
alike.

Mf. Chapoton. That is correct.

Senator'Heinz. NQW#'Whathistourelégicvfor édopting
the $156,600 cap beIOW'thch inéome will be  taxed under
the commodity ruies?

Mr. Chapoton. Itthink'the-légic if_I may-say —— it
not our proposal -- but what we were'saying, Senator, is

that —-

Senator Heinz. I was referring to the amount, i.e.

$150,000. Why shouldn't it be $250, 000? Why shouldn't
it be $50,000. What is the thinking on that particular
number?

Mr. Wetzler: It is a purely.political question.
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not a technical guestion. At what rate do you want to limit
the ability of people to use the 32 percent.

Senator Heinz. What is the revenue effect:of raising
it from $150,000 to $250,000?

Mr. Wetzler. We have not been able to do revenue
estimates on this, Senator Heinz. There Qould be some
revenue impact.

Mr. Susswein. Senafor_Heinz, part of the impact is
contained in the rate tables themselves for run-of-the-mill
taxpayers who are generally subjeét to tax in the regular
tax tables. And the regular tax tables don't have a special
tax rate. The 50 percent tax rate per married couples
beginsvat approximately $162,000, so it is essentially based
on what all other taxpayers incur.

Senator Heinz. I had bette; statg my quesfion with

precision. Presumably, there is some revenue gain from

‘the original Treasury proposal. We don't know what it is,

maybe we do know what it is.
I guess my question is as you place a floor, which
you raise up to $150,000 or $250,000 or some number like

that, and what you are also doing is bringing a ceiling

- down on the commodity people, in effect, because you are

opening their income up above what to the noncommodity
traders is a ceiling -- for other people it is now a floor

-- and they are being taxed at higher rates.
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At what point do you get revenue neutrality?
Mr. Wetzler. Senator Heinz, the options market is
what they call a zero sum market. For anybody who wins at

options, there is somebody else who loses. So, if you

look at the aggregate rate, which under Treasury's proposal
would be 50 percent, and under the House bill it would be

32 percent, there is reallly  probably not a very significant
revenue difference betweén these two because the winners

-— when you go down to 32, that helps the people who win,

but it hurts the people who lose. And since for every

winner, there is an equal losgr, roughly speakipg it is
probably different now.

This Y%roposal would raise more money probébly than the
House proposai or thé Treésury proposal because here what
we are saying is that iosers wil; still only get-their
losses deducted on a 60-40 basis, but if you win more than
a certain amount, you would &ventually have your gains taxed
at a -- |

Senator Heinz. But on the compromise: --

Mr. Wetzler. But we don't know the amount of money

" involved, but it will involve somewhat more, but it is

cléarly the committee's decision, if they want to do this

at all, where to set that figure. It was not a scientifically

derived number.

Senator Heinz. I have some problems with the basic
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notion of taxing people who have not realized a gain.

There are commodities dealers at the Philadelphia Stock
Exchange, for example, who will simply not have any money
and will be taxed on the money that they have not realized.
And therefore, I would be inclined to seek a_higher ceiling.
$750,000, $250,000, 6r something'higher than tgat.

Mr. Wetzler. The optidns market-makers want a mark-to-

market system. They would like a 32 percent rate. Treasury

“wants a mark-to-market system, but it would like a 50

.percent rate.

Senator Heinz. Yes, I understand.

Mr. Wetzler. So, that is what -

Senator Heinz. And the compromise that I would like to
see is some kind of compromise with a%higher.ceiling.

Senator Moynihan. Would you want to say $2b0,000?

Senator Heinz. $250,000.

The Chairman. What does Treasury say about this?

You get back to Mr. Susswein's point about thé'average
taxpayer — we are not going to fix his tax rate;'are we?
Or her:rate?

Mr. Chapoton. No, that is our point. We think the
mark-to-market systém makes sense in this area because,
without it, they simply can straddle and redﬁce their tax
very significantly. It is almost an impossible task to match

their offsetting positions. Soj mark-to-market is virtually
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the only way to tax the market-makers.

Then, once you arrive at that conclusion, you start
thinking about the rate. It is very hard to say tﬁat you
are going to single out a certain class of taxpayers and
tax their business income at a lower rate than you tax
all other people's income. |

And that is why we simply could not -- even though the
argument, I have to say, wasAmade to me, Senator, quite oftenA
that at the 32 percent rate they will pay more tax than they
do new because they zéro out nbw.

"That did not endear me to the argument that we should
give them a lower rate. I think other taxpayers pay a 50
percent rate, and it was just difficult for us to justify
a lower rate for anyone.

The Chairman. Except I think we have one. -We did make
a judgment in this committee in 1981.

Mr. Chapoton. That 1is correct.

The Chairman. With reference to cbmmodities. Now,
after we did change the rules, now we are:going_back and
say we-trapped'you in l981,>and ﬁow we are goinglto raise
your rates ‘again. I mean, there is some question of our
credibility involved.

Is there any other way to do it?

Mr. Chapoton. As to commodities traders;

The Chairman. Right.
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Mr. Chapoton. Among others, the market-makers in the
Option field are being put in this for the first time.

The Chairman. Right. 1Is there any other way to do
it without the same rate structure?

Senator Moynihan. We are leaving the same rate
‘structure. We are putting a limit on how much you can
earn under it. I would be willing to see it go to $200, 000,
and I don't see how anybody can complain about that.

Mr. Chapoton. I think we could get it settled if we
went to £hat -— we woﬁld not object to that level.

Senator Symms. Mr. Chairman, what is the difference if
a guy buys 100 shares of the stock or he buys an option?
If he holds the stock for a year, he has got a 20 percent
rate, and you are saying that he ought to have a 50 percenﬁi
raté on an option.

Mr. Chapoton. - No, options now are taxed on the short
term gain, so it is a 50 percent rate on options now.

Senator Symms. A;e'you going to go in next year and
say that if @ guy buys a piece of real estéte property and
it gées:upj that we should tax him more on his unrealized
gain?

Mr. Chapoton. No. Senator, we did not propose this.
The investor is not going to be affectea by this. They
have matching rules that were adopted in 1981 -~ offsetting

positions -- so that they'will be affecfed, but not in the
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mark-to-market system. It will prevent recognition of losses
when no losses occur. Those rules will be applied to
options - anti-straddle rules.

When you get to the market-makers, they came in and
they wanted a mark-to-market system, and they wanted a 32
percent rate, and I told them -- as I am saying now -- that
we think the mark-to-market system is the only one that
makes senée, but it is diffipult for us to say that we
should have a different rate of tax on that class of
ta#payers.

The Chairman. What is the will of the committee on
this?

Senator Moynihan. Mr. Chairman, why don't I just take
the initiative and say that the Joint Tax Committee has dohe
a good jqb. I think it solves a real problem, wﬁich ié'
that there are two rates of taxation on & $imilar produét
atldifferent stages.

There would be a question among the_commodity tradexs .

-— hey, we made an agreement with you and now you are putting:

a ceiling on us -- but#é?ééiliﬁgioﬁ”$20Qy000¢15n1t

gnbearable.‘
And I thqﬁght I saw Secretary_Chapdton say oh, well.
Mr. Chapoton. As Jim said, it is an arbitraryamount
and I think you can make the:judgment. I have to just take

the position that we don't suddenly agree to a lower rate for
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another taxpayer .-- for a particular ¢lass of taxpayer, but
it certainly is better than not having a ceiling on it.

I certainly agree.

The Chairman. Is there any objection to that
compromise? Does anybody want to . vote on it?

Senator SYmms. Mr. Chairmaﬁ, I would like to set this
aside and maybe we could study it a little bit more. Do
I understand you correctly that you are talking only about
stock and option traders?

Mr. Chapoton. vSir,»this is not a Treasury proposal.
This is a staff proposal. As I understand itf no, the
rate would apply to commodity traders ‘as well as --

Senator Symms. Does that change what the agreement
was in 1981?'

Mr. Chapoton. No. No.

Senator Moynihan. May I say something? We are
extending that to people who now feel that they are not
on a level playing field because in the commodity exchanges

you have the 32 percent rate, and in these- other exchanges,

you don't.

Mr. Wetzler. The way this is written it would apply
the éépA——_whatever the committee‘decides the cap to be --
to all people who are on a mark—to—market system, including
the futures traders.

I think the options market-makers may be concernned
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about any system in which they are taxed under one regime
and futures traders are taxed in a different --

Senator Symms. So, you are going to put a cap on
the futures traders then?

Mr. Wetzler. But it is a decision of the committee to
decide whether to have a cap and where to set it. It is
not really a technical decision that the staff can give
you all that much help with.

Senatof Symms. But is the cap going to be applied
to futures traders, téo?

Mr. Wetzler. The way this is written, it would.

Senator Symms; So, you are‘changiné the 1981 law then?
That is what my questioﬁ was. Isn't that correct?

Senatof Moynihan. With respect to tﬁe amount of
income, an.individual can acquire at the 32 percént rafe,
yes, we are. We are making it $200,000, and after that,
you pay 50 percent.

The Chairman. If you want to hold it over, Senator
Symms, we can bring it up again tomorrow.

Sénator Symms. Okay. Let's do that then. Let me
study that. |

The Chairman. Let's go to number 12..

(Continued on next page.)
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The Chairman. Bring it up again tomorrow.

Senator Symms. All right; let's do that. Then let
me study it.

The Chairman. Let's go to Number 12; tax treatment on
boundary water canoe payments. ' That can't be too
complicatéd.

Senator .Durenberger. Mr. Chairman;_this is an effort by
my colleague and myself to right a grievous wrong, which
you have heard before.'

When you all got us elected by passing the Boundary
Waters Canoe Act;'you changed ﬁdt only the surface but. the
Water use of about a million acres in Northern Minnesota,
and there were two forms of compensation; I suppose; for the
change in use: One was the usual condemnation or
aéquisition of resorts or other land; and I am not arguing
tﬁat one. The other was the fact fhat over a million
acres of land and water»area were being serviced by a wide
variety of.émall businesses that were sports recreation
related. 'Théy,were outfitters; they were sports stores,
and. so forth. |

Recbgniéing that there would be an impact when you take
all the motors off the lake and everybody is going into the
canoe business rather than the motor business;vand were
going to stay therg;‘you all very wisely provided for a .
financial assistance program for these kinds of businesses.
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So in 1980 or. '81 we put the program together. Most of
the grants of the program are in the $2500 category; to about

36 or 38 people. Twelve or 14 of them are up in the $25;000

.to,$50;000 category.

Mainly what these people did was this: If they
converted'from-power boats to canoes;,they used $2500 to
help in that conversion. QObviously they could have gotten
along just fine with that equipment; but they had to sell it
and go to canoes. It was. the same thing trading down from>
a larger boat to a smaller boat. °

In addition;,thefe.was a provision in each contract.
that says two things: First;_no mbre’than 25 éercent of. the
cost of_acqui$ition or improvement of the property could.
come from this grant program. - So.people had to dig up»at
léast:75 percent of.their.own;moneyvin order to make this
acqﬁisitidn; ‘And.secondlg;,a provision .in each grant’

required repayment of a prorated portion of the grant if -

. the business were. sold. 'That;,to me;jis the key

distinction between this kind of a transaction and anything
else. If those people;,in accepting that payment;_if I
can't. sell you on the notion that they.were being
compensated for a-forcédﬁsale;_inuefﬁect;Lwhich I am beyond
trying to make; thé;e was a clause in every grant that
required repayment of a prorated portion of the grant .in
case.the business were sold. In fact;Atwa repayments have
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already been,made;_and a third is in preocess. .
So we are talking about.a total of about a million

dollars; according to the Forest Service, or about 50 to

-100 people.

The Chairman. Does the Treasury have a position on
this? |

Mr. Chapoton. Well}_our position has been the same,
I believe;Aas it was before. It seems to me it ought to be
something that could be resolved;_provided we put it in the
category of the involuntary conversion. IAthink;
unquestionably; it is related. i’ Ifi not exactly an involuntary
conversion; certainly it is close to that. So that the
amounts received canAreducenthe»basis of other business
assets or roll over and be tax free} as long as they are
tfaced or like amounts are put in other business assets, we
would certainly have no problem with that. But if it is noff'
some adjustment; just granting the tax-free payment when there|
is no basis reduction elsewhere; then we do have difficulty’
with that.

Senator Durenberger. Well;;maybe that is part of the
solution.

Mr. DeArment. Then;,if.you followed the involuntary
conversion . to the extent that there are these repaymehts
made; then there would be a restoration of basis to the .

extent of the repayment.
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Mr. Chapoton. That is correct;,it would work fine.
The Chairman. Is that all right; Dave?

Senator Durenberger. Well, I'll try to work something

.out on that.

The Chairman. All right. Let's go‘ahead; and if you
can; work-it out; then Treasury will notify us. We will
leave it on the list.

What about Number 13;.the church audits?

Senator Matsunaga. Mr. Chairman; I think we are ready
for Number 15, |

The Chairman. Are you ready for Number 15 while you
are looking at iB? i

Is £hat,Yours, Sparky?

Senator Matsunaga. Fifteen'is mine.

Mr. Chapoton. I need to have a discussion with you, -
though; Senator.

Senator Matsunaga. The staff agreed; I think.

Senatoﬁ Grassley. Mr. Chairman, on Number 13 we ‘still -
have one difference between the IRS and  those of us who ére_
sponsoring that biil that havé.to be worked out.

In fact, I haven't even had a chance to consider their
point yet. That is on the church audit.

The Chairman. All right. I guess my question is}
wiil you have it worked out by tomorrow morning?

Mr. Pearlman. We are very close; Mr. Chairman.
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A¢hgﬂgh§i;@ap,: We cap't. keep going over. the things.
L dQn‘tlfaplt anybody;‘but there are 22 items here; and we
mgy,en@ up. with 15 when we leave here; the way we are going.
We dispeosed of about a dozen this morning.

Sp;,dq you have aAsubcommittee in Treasury that could
be.workiné on that?

Mr. Pearlman. They have been. ‘I think the staffs have
been. working., They met over.Lunch;_and there is one open
item, ~ We have made a. suggestion to Senator Grassley on’
hQWAto.resolvelit;,and“we are. simply awaiting a response
now, -

The Chairman. . All right, -

Is'yours'lS;;Sparky2

' Mr. Chapoton. " Yes. ' Mr. Chairman;_if I could;von

lS;,I would like time to discuss that with Senator

Matsunaga privately.

The Chairman. ' Are you getting close?
Mr.. Chapoton. Wéll;‘I,want himgtokunderStandgayébuple
of features of our point. -

The Chairman. ‘Weil;.why.donﬂt:you_step in the back

. roam and do. that while we are doing. something else.

Is that all right;.Buck?
Mr. Chapoton. . Xes;gsir.
The Chairman. Let's go to 14;.then.
Senator Boren. ' Mr, Chairman;_could I go back to 8 for
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one. second? . I. think it will take 30 seconds.
The Chairman. Sure. .

Senator Boren. ' I don't think that Mr. Chapoton and I

were in full communication with each other a while ago, and

I now understand. We are oﬁ.fheAsame track.

I woﬁld like to just have artechnical amendment to take
care of that.in the way that was suggested; in terms of
taking the perjury requirement out;.so that they could print
it on the top of their statement or use some other method of
making that kind of notification, if we could.

Mr. Chapoton. That's fine.

Senator Boren.- We could handle that as a technical
amendment;

Mr . Chapoton. All right. Or;_if it would be
sétisfactory to you;,we could handle it in the committee
report; because we think'if it_were clear -- maybe we ought -
to do it as a technical‘amendment just to make sure that we
have it down the right way. oo e

ASenator'Borén@ Would that be all right?

Mr. Chapoton. Yes; sir:. That's fine.

Senator Boren. Ana Mrf'Chairman; with that; I think
we could handle it as a technical amendment; and there would
not be any problem; that we are in full understanding on how
we'would do that.

The Chairman.. All right. So Number 8 has been agreed
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to?

Mr, Pearlman., ' Yes.

The Chairman. All right.

Let's go on to 14. You are going to. work out 15 right -
now in the back room;,Buck;_Qith Sparky.

Mr. Brockway. Mr. Chairman; 14 is a transitional rule
to the. safe harbor leasing proposals; dealing with coal
gasification; where téxpayers'would be limited to one-half |
of a basis of no more than $135 million. It would be a
revenUe'ioss of $16 million.

The Chairman. All right; without objection.

What about-lG?

Mr. Bréckway. Senator Wallop's proposal.

Mhi'Eéarlﬁan. " Mr. Chairman; I think we have reached
aéreement with Senator Wallop.

The Chairman. So I understand. Could you describe

‘the amendment for us briefly, Ron, or Dave?

Mr. Pearlman. This is an amendment that will simply

‘make it clear that; in the event of a person who owns the

surface rights to mineral property but does not own the
underlying mineralArights; aﬁd did not own those mineral
rights at the time of the enactment of the deduction for
a conservation easement; that provided that there is no
reiationship between the owner of the mineral rights and
the surface rights;’that a conservation easement on the
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affecting ‘the charitable deduction. And Senator Wallop
has developed a proposal to achieve that objectiQe that
we are comfortable with.

The Chairman. This is é.situation where the likelihood
of surfacé mining would be remote; as I understand it.

Mr. Pearlman. That ié correct. Right.

Mr. Brockway. And I gather it is generally in the
direction where you would have gone?

The}Chairman. Is it safe to say that there is no

objection by the Treasury, the Joint Committee, or the

Finance Committee. staff?.

Mr. Brockway. That is correct.

Mr. Pearlman. Yes.

The Chairman. All right. Without objection; we will
agrée to that amendment. | |

Senator Moynihan. Mr. Chairman; couid I say:for the
recofd:that Senator Wallop is holding a héaring in the
Intelligence .Committee. That's why he ié'not here..

The Chairman.- Right. He indicated if we could take.it
up without objection}-it would be fine; and if there was
he would want ‘to be ca;led.

What about Social Security coverage for church
employees? Caroline?

Senator Moynihan. I believe we have worked out a very
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attractive agreement on that.

Mr. Pearlman. Mr. Chairman, let me just mention that
Treasury had indicated its concurrence in that in your
proposal; and indeed I think today we delivered a letter to -
you to that effect on the Social Security coverage. But I
need to aavise you that OMB has not yet given us clearance.
There was some question at theASocial Security Administration.
We are trying to obtain a clearance by telephone now; and
we would like to be able to communicate that to you.

TheAChairmanw Fine.

All right; Caroline; would you explain sort of the
genesis of all of this? We have had a number of discussions,
going back to what? Last November?

Ms. Weaver. Yes} back to- November.

The Chairman. So will you just sort of walk through
it qqickly for some who weren't apprised of it earlier?

Ms., Weaver. Yes.

‘The 1983 Social Security Amendments mandate Social
Security coverage for all employees of all nonprofit
orgaﬁizations. That includes employees of all churches and
religious organizations.

It was brought to the committee's attention late last
year --

Senator Moynihan. Mr. Chairman, may we have order?

Ms. Weaver. It was brought to the committee's
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attention late last year that there were a number of
concerns about the mandatory tax on.churches;‘anduin
particular that churches. would be required to withhold the
employee tax on behalf of all churxch employees;,and in

addition would have the liability for the employer's share

" of the tax. -

We have been working for the last couple of months. to
try to work out a way to maintain mandatory coverage for

employees and yet redistribute that tax burden in such a

- way. that: it in effect got it off the church in cases where
- the church had.” a. religious opposition.toAthe payment of
- that tax. .

To this point,,the option we have been discussing would.

basically allow churches and other religious organizations

- that are religiously opposed to the payment of the Social

Security tax. to elect on a one~time irrevocable basis to.
treat all of their employees .in a different way. In

pqxticula;;,they_wouldvbe,ablertQ.witthld from their

- employees at the higher. self-employment tax rate. ' That
;wqgld.therefqre.relieye.the4church of the liability for the
. employers. share of,the.tax;_but.they_would.still.be
.rqqﬁired.to:withhold on behalf of employees at the higher

.self=emp10yment,taxnxate;f

- The Chairman.j The Treasury may have agreed that they

- would report rather than withhold. Is that correct?
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Ms. Weaver. Now;,We have continued to discuss.this
option;_and we believe Treasury would support not requiring‘
the churches. to actually withhold at the self-employment
rate but to allow each of the employees to. simply pay the
taxes as. self-employed for.thé purposes of Social Security
alone;'

The Chairman. ~ Is that correct? .

.Mr..Pearlman,..That.is correct;‘Mr.,Chairman. ’The only
thing;_we think. the reporting is. very important in this
proposa;;.andfour only;suggestion.insthat regard is that,
if the committee adopts that option;_with,which.Treasury.is

in agreement}f{[have;to qualify;thaﬁ;l can't yet tell you

_the Administration is --that we think that it is desirable

to include in. the provision a further qualification: If a
church failes. to provide the information for two

consecutive'years;;and fails to provide it when requested

- by. the Revenue Service after that two-year period}.thatAit

~would no-longer-be.entitléd_to.the,special:exceptiOn. That

is.si@plx,to,assure.that.theiianrmation.isAforthcoming.
| The-Chairman}"I.would,say_that I .wouldn't have any
ijectiOQ, " This was originally raised by Senator_Jepsen;
and we have met a couple of. times. . I know you have met
I don.'t know how manyftimes;ACaroline;_and4othér‘sta£f
members;‘and.Treasury;_with different ‘groups. |

NOW;,someAwould.simplygpostpons;4is that correct?
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Ms. Weaver. That is caorrect., Senator Jepsen's bill
would be a two-year delay of1jmypresent law provision
allowing optional participation. -

The Chairman. And that would reduce the fund by how
much? Two billion?

Ms. Weaver. That is 1 billion over the two-year
period.

The Chairman. Oh. One billion.

Ms; Weaver. Yes.

Thelchairman. " And this is revenue-neutral?

Ms. Weaver. We have a revenue estimate that there
would be a revehue loss of.$80'million over the.period 1984
to 1987. That is coming from the fact that self-employed

people gét a tax credit that allows them to pay a slightly

" lower..nét amount into. the trust funds. And; in addition)

there will be. some reduction in compliance;_presumabhy.

Senator Moynihan. 'But;er. Chairman; this does have

the virtue of settling the question.

The Chairman. But I am not certain what the Hogsé will
do. I suggést:some of those who did not want any
compromise; we could bring up the postponement and. vote on
it. " I didn't think it would passg=but it would be my
recommendation =—- we_have.spent a lot of time; certainly
yqufhayQQﬁana other.sﬁaﬁf‘membersraeftb?take the ‘compromise
iﬁ;in fact- Treasury agreesthere will:not. have to’“ber i
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withhplding; bgt.reporting;_and é§opt the Treasury
provision on. the two-year provision.

Mr. Pearlman. 'Mx;~Chairman;_Let me just mention that.
if you don't have reporting the revenue loss creeps up to a’
very 'substantial amount of mdney again. And that was the
reason.fof trying to put some encouragement on information
reporting.

May I mention just one other additional item? A number
ofAchurches; as I know you are aware; opted to be in this
system; elected to be in'thiS'systeﬁ;_because they wanted
their employees covered and they had no desire to not to be
included.

The Chairman. .Jerry Fallwell‘é church;«for example.

Mr. Pearlman. And when the Social Security Amendments'
revenue estimates were done;,and when the. revenue estimates
for the Jepsen Amendment.wére calculated; we did not assumé
that all of those people wﬁo had specifically elected into
the éystem would be given aﬁ,opportunity to elect out.

So we are suggesting that; in order to protect the
revenue esﬁimate; that those churches that chose to
participate in the system not be given.the opportunity to
elect out of the system;Asince they had made that choice
on their own.

Ms. Weaver. Under the staff option} we would have.

allowed all religious organizations to make a fresh
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‘decision. The argument there being that; as long as the
tak was.véluntary; it is a very different decision for the
church than when it becomes mandatory.

Senator Moynihan. Mr. Chéirman; I would like to suggest
that I think Caroline has a point there. We want to let
every church. start out and make this election. It is an
‘irrevocable election. And almost all.of thosé who have done
will do. -

The Chairman. . I don't think thgt:is,a ﬁajdr mattér,
is it?

‘Mr. Pearlman; Well; it is ﬁot‘as‘far as we are
concerned; but it may be from Social Secﬁrity'sAstandpoint.
As I say; at this point; if you choose not té»do that, I
have got to report back to you anyway'on what the
Administratioﬁls position is; but this was a’ﬁajor item to
the Soéial Security Administ:atidn.' |

Senator Boren. Mr. Chairman; let me ask this question:
There is very little revenue impact here;tbqt let's say you
are dealing with. the individual employee of- a church, If
they were covered;_they woﬁld pay what? Seven percent?

Ms. Weaver. They would be éaying 6.7 percent.

Senator Boren. ' They would be paying 6.7 percent. Now
the church that the person works for opts out as an
organization, ' They opt out of the. system. ANow; the employee

then becomes self-employed; is that correct? So the emplovree
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 then must start paying 12 :percent?

Ms._Weavér.: Eleven-point~three. .

Senator.Boren; 'Elevennpointrthree. 'Well} you knqw,l
that could be pretty rough on. some of these people;because
a lot of them are not that highly paid.

The Chairman, We are trying to avoid the
constitutional question. - |

Ms. Weaver. ' We also are maintaining present law for
any religious organizationithat does not oppbse,the paYment_
Qf,taxes; And presumably that would be a large proportion
6 the churches.

Senator Boren..'But»it-haé to be a church election as
opposed to an individual elgction?

‘Ms. Weaver. Yes.

The Chairman. They could raise their pay. You could
put.in.a'little more on. Sunday.

Senator.Boren. But a.lot of them don't have the money
to raise the pay with; that's what concerns me. You know,
a lot of the smaller churches.

The. Chairman. All.right; then. You. .are recommending
that; even though some have opted in; they could also opt
out? In other words; changiné the rule? Is that it?

Ms. Weavef; They would have a new election to treat
their employees differently.

The Chairman; Like a fresh start?
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Ms. Weaver.. Yes..
The Chairman, " Like bankruptcy;:the.same concept; you
would have a chance to. start over.

And Treasury opposes that?

Mr. Pearlman. Yes. At this point I think we would hawve

to say we oppose that. " The election into the system predates
the Social Security Améndmenﬁs.' Many churcheéAmade those
elections a number of years ago. I don't feﬁember when it
started. -

The Chairman. Maybe that's how you would work it out --

if they had made an election prior to 1981; maybe that would

be. the breaking point.

Mr. Pearlman. That is a péssibility;

The Chairman. - Let'sAdé it that Way, If they haven't
been adversely affected by what we did in the Social_Security
Act.

Mr. Pearlman. ' Since 1983?

The Chairman. ~ Yes. -

Mr. Pearlman. All right. gLetﬁé see if we can do it
op.that basis. |

" The Chairman, All right. Let's égree to that; and if
it doesn't work we will agreeAto.something else; or we won't
agree on anything. - |

- (Laughter).

Senator Bentsen. Mr. Chairman;‘the Gulf Coast
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amendment was not put on this particular list, and I would
like for staff to loock at it overnight and see if we couldn't
work it out where the-fees that are to be determined are
treated as if the financing was taxable.v We are talking
about a nonprofit orggnization;.in.effect.

So if they would lqok at. that and see if we couldn't
get that on the agenda in'the,mdrning.

I would like to ask another question of-the

representative of the‘Treasury;,and-that is on the question

of the distribution of appreciated property that we discussed

previously.

Would we have the same kind of proposal on a transition
rule that is in the House bill?-'Do ybu.see any problem with
that? It is in the House bill; the transition rule.

Mf.-Pearlman. Yes.

Senator; I would like to be able to take a lock at the
transition rule;vbecause I don't remember it; but I would

presume we would not have a problem with4the transition rule.

.But; if you will permit me; I would like to take a look at

it first.

The Chairman. All right; Let's take a check so we can
do that the first thing tomorrow morning.

Senator Bentsen. And let me ask you one more; and that
is one of the non—éontroversial items that was agreed to, the
SN Moffitt Reporting Associates
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provision to permit installment treatment of estate taxes in
the case of a holding company that owned one firstvfier
operating company. I would like to sugdest that the
same treatment be_extended to holding companies that own
lower-tier operating companies or that own more than one.
first-tier operating subsidiary. I don't see why there’
would be a distinction'drawn between*the th;'and'I would
like the Treasury to look at that.

Mr. Pearlman. All.right. That issue;héd been raised to
us; and We will be prepared to comment on that tomorrow,
Senator.

I think We>need:to'do some'moréﬂwork’on it.

Senator Bentsen. I just don't see a difference in
treatment there, and I would like the Treasury to take a
look at it.

Mf; Pearlmén. All right..

The first one you mentioned, Senator, I just want to
make sure because that is not-'one I am faﬁiliar with, could
you describe that? You mentioned the name.,

Senator Bentsen. Thét was the quéstion on the
appreciated property distribution.

Mr. Pearlman. I thought'you had one previous to that,
a prior one.

Seénator Bentsen. Oh. I was speaking to staff on the
Gulf Coast Treatmént Plant which is a nonprofit system on
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the,Gplﬁ,Coagt of_Teggs,.

Mr. Pearlman, ' All right. -

Senator Bentgen. " And the que§tionAw%s;. In. the
sitpatiqn there;_where theyAhave.solditgxrfree bqnds.ra

Mr. Pearlman. ' That is Séction.l03?

Senafor.Bentsenq ' That. is correct. ' Then the question is
hQW-theg,cha:ge:fees;  Po they charge. fees based on taxable
bonds or. nontaxable bonds? = And .they get into a real problem.
Again;,it_is a -ponprofit regicpal entity. |

Mr; DeArment. 'Xes;,we are familiar with that;_and we -
wi1l go:over-it:with Treasury and.the members of your staff.

Senator Beﬁtsen,-'All right.

The. Chairman. iAli.right; " Then we will be prepared to
take those up the first thing tomorrow morning. We will
pﬁt them at the top of_theiLiSt;‘

Senator qunihan?-

Seﬂator Moynihan.,’Yes;‘ Mr. Chairman; could T
intexest,yqu in $100 million?"

The Chairman. ' Do you mean picked up;for-lost?

SenatonyVMoynihan."A pickup.

The Chairman. If it's like the'luxury cars; I don't
know. -

- (Laughter)

Senator Moynihan. ' It is a. very simple proposal. It is

to allow. the Treasury to exchange tax information with New
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York.city;_and other cities if they. so desire.
New York City is the fourth largest government in the

cQuntrY;_with respect. to revenue collection;,and they would

-like to ~-.at present, the Federal Government exchanges

tax information with the States. And it has been a good
arrangemeﬁt in terms of .compliance. The City of New York
would like now to have permission to exchange information
witHAthe’Eederél Government., .

They estimate thatnﬁhey.would gain some $25 million ih
revenues over]two,years; and the Federal Government would
raise $100 million. SQ;;on our three-year chart it would
be 150. ° |

We would have to amend'Section'GlOB(d)?

Mr. Brockway. That is correct.

Senator Moynihan, And I suppose we could do it in any
way you like. You might.say any city over a population of
2 million. This is an optional thiﬁg. The Treasury doesn't
have to do it if it doesn't want to do it; but I think you
found it to be in your interest to do it with States.

Mr, Pearlman. That is correct.

The Chairman. Do you have any objection to his
proposal?

Mr. Pearlman. I think;:basically we don't. But we
just received a copy of the proposal, and we would at least
like to let the Revenue Service take a look at it, let us
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review it,

Senator Moynihan. . Qh; sure,

Mr; Pearlman. Maybe we could report back tomorrow
morning on that; Senator.

The Chairman. -Are you familiar with it; Dave?

.Mr.ABrockway. 'Well;_I am familiar with it. This would
allow the exchangé.of.infOrmation'with the local income
tax. I am not sure that we feel there is $100 million of
revenue in it; but it certainly would improve compliance
both at the Federal level and at the city level.

The Chairman‘ Well; we wouldn’t lose any, right?

Mr. Brockway. Clearly not; it wouid raise some revehue.
I am nét,sgreAhow much;

Sénatdr Symms. Mr. Chairman, let me jﬁst throw out one
point when you are looking at this; and then we: can look at
it tomorrow. Let's be sure tﬁat if this is going to take
place; and I understand from .the size and scope of New York
City that it is different from some rather small communities
around the country;'however; let's don't get it so that every
mayor in the country can decide he wants to go get the
income tax return of the local businessman that he is having
a feud with‘and harass him. "I mean} I think there has to be
some kind of a cautionary factor here,

Mr. Brockway. That is one of the basic concerns, even

with the exchange of information with the States. And
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certainly we would be looking. very closely. at that -to make

- sure. that it could not be used for anything other. than

tax collection purposes.under an income tax in place in
.these«cities;_and that there are full safeguards.
Senator Symms.. Let'me;juSt-cérry,this down.the.road,.

If,the-cityjof,New,Yorchangdo.it;,and‘let!sAsay,thevcity

- then of Des Moines;,Iowa;,decidedkthat_théy,are going to have
_some.kind‘of_an_income.tax;,and.then,they_want.tO'look at

,some'Qf,théseftax,returns;,and pretty soon.you have got

peopleﬁs:privacY,being,interferednwith;‘

- . Senator Moynihan. ;Well;ﬁsénator;‘if,Iicould.say;_we

- would assume the: same confidentiality. standards as with the

- State governments. ' And if'you,wantvtO'limit it to cities . of

oveITS”milliQn;Aor,somethihg‘like.thatf-a,
| Senator-SYmms.,-I.thinkﬁthe Senator wants to protect

the‘gqme.thing-I.amAtalking,abqut;.

'Senator‘Moynihan; " Yes. .

-Senato:‘Symms.j.Butzwhen’yqu’lon'at.this;;let}s be. sure
that isAtékeniinto.gccopn;;,so~in,the morning you have got
that.answereq.i

M;;;Bréckway,A1Certainly;i

.The Chéirman. fpid.we.work-it ogt4with Senator
M@tsgnaga?.

Mr; Chapoton. jYes;,l.believexso;er,,Chairman.‘

ATheAchairman.}‘This.is.NumberVLS?.
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Mf, Chapoton. | This is Number Ls;
Senator Matsunaga..'Yes;ANumber.LS.f
Mr. Chapotdn,.'SenAtor Matsunaga is proposing extending
the rule now.épplicable.to-pension funds;‘that debt+financed
property does not give,rise<t§ unrelated business income.

That is now the rule applicable to pension funds. He would

- suggest extending. that to educational organizations.

Wexhad,wanted'last¢Fallnand.have renewed.now;_and»l

: ,think'Senator'MatSunagaghas agreed;,that.we.would'put
.restrictions-bn the ability to exclude debt-financed

- property. from tax-exempt income, both with respect. to

,educational-institutions.and.With,respect.to pension. funds,
and. those restrictions. would be three:

One-is;_if,it is in a*partnership;‘all of,the partners

- in a'pattnership-would,have.to.be.tax.exempt._

- Secondly,. that there be no nonrecourse financing. °

Andythird;,awrelated-item;,that.there be no. seller

Xfinancing.of,the.real-estéte..

- Those restrictions would of course be applicable on

. a prospective basis to investment bylpension.funds;‘if they

are. to. be excludedvfrom.the debit—financed rules;,and to

edpcational institgtions,as well;f
.The.Chairman.;iIs.that:it;,Senator Matsunaga? .
'Sen@tor Mat;ungga;f Xeg;A

“Mrf Chairmap;;this is' 'S. 1183;_which.was cosponsaqored

Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 5739198




@

10

1

12

13

14

15

18

17

18

19

20

21

22

23

24

25

by Senators Long;,Bentsen,,Durenbergex;‘Grassley;'and

_Moynihan;_and'we are agreeable to the restrictions

. suggested by the Treasury.

The Chairman. . All right, then,. if there is no
abjection; ‘I guess you willudfaftzit and.then-Sengtor
Matsunaga‘can.take_another look at it?.

Mr..Chapotdn..'Yes;,sir..iThat,will be fine. '

The: Chairman. . It will be agreed to.

I‘wonder;_Mr.;Chapotoni;ifgmaybe-yqu'andtsenatorA
Packwood could visit now. . You did pretty well with
Matéunaga.in the:backﬁrodm;f‘

;(Laughter)v

The Chaifman, . On. the VEBAs. . And then we. will continue

. ta take up. :some noncontroversial ones while you are gone.

Now,. where is Senator Grassley? .

«I.thinkae.have;.on,Number l;,the~CLarification of ..

- the prepayment provisiOn.J<I.thihk;we~can agree on. the

livestock provision. . I understand Senator. Boren and

'Senator,Grassleygdonlt_have;any_problem.with,that;gand that

was. the iny,thingll:wasAraiging'earlier.
Is.thgt correct;_SenatoriBoren?ﬂ Let's. see if this
has beenvreéolved;.
Senator Heinz; “Mr. Chairman;_while they are making up

their minds on. that, how many more items would you like to

- do. today? . It.is.néarlyA4:3Q;,andnwe have been in.session;
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counting our caucus;,since about 9:15,

It is not only inconvenient for all of. the lobbyists,
but,some of us have othér.things.we have to do, too. .

The Chairman. 'Right;' I don't expect to do the whole
list today. |

| Senafor Heinz, 'Well;,what are your intentions?

The Chairman. I would like to. see if we can agree to
this one;,go.back‘and do.VEBAs'ifgSenator Packwood can work
that out;_and.I4would hope.wé mi§ht have discussed the
copper;géing; and lead-supérfuhd.tax,ybut bb£h>Senators
involved are not present. | |

Letﬁs.see; church>auditsé We need.a little more. work
on that. ' I assume we might get into 19 and. 20. .

’Senator.Boren;J,Nineteeniand:él. ‘Noﬁ;,is Senator
Mdynihan.in the area? . He just walked out;,but Senator
Moynihan and Senator Matsunaga have an~interest in the
fringe.:benefiit thing.

The Chairman. I would. just say for Senator Heinz's
benefit;,we may discuss 19;,2Q;'and 2;;;justAthree more
items. -

Senator Heinz., Thank you;_Mr. Chairman.

Thé-chairman.A Then tomorrow morning we will start again
at 10:00 and probably. work tomorrow night} because we ére
not going quite as. rapidly as we thought. -

Senator Boren. Did you ask a while ago;'was it just the
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farm issue on.the prepayment? I understand that has been
resalved. ' So we are. still working on the other generic part
of. the provision.

The Chairman. "I don't have any problem with the other
part;_do you? |

Senaforugoren. We. still have. some problems with the
other part;,but they are ttying to get them resolved, as I
understand.

The.Chairman. " The problem,is;Awevjust don't adopt
the chefgpartm . Then there is no problemn.

Senator Symms.,qu..Chairman;.could we just gé through
that one more thing on ptepayment? I don't wént to delay -
this;‘but I.gdess-the part that is still bothering me is,
andimaybe I should address the question to the Treasury, that
if a guy buys the feed for;the cattle; whether he lives on
the farm or -he lives in tqwn;,and he has a big income; the
cow can only eat so much per day. He may get a. better
price. by buying it all at once. ' What do you want to do, put
him on an accrual basis? Is this.what you are trying to do?

- Mr. Pearlman.. NQ; we don't want to put him on the
accrual basis;.but in‘the year—-end prepaid feed situations,
Senator;Athé taxpayer iis pdrchasing the feed on December 31,
Oor. very late in the year; versus January 1 or very early
in the'year;,solely to move that deduction from one year to

the other.
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-consumed throughout the year --

'seems complicated to me, what you are trying.to do.

le8
If he wants to wait four days and make his purchase

on January l;‘recognizing then that the feed will be

Senator Symms. Well} what if he bought it in October? -
And he bought enough to feed these cattle through. And say
they are going in the feedlot; and he paid for the feed, and

he takes them out February 15th? How does it work? It just

If they are on a cash accounting system; what is the
problem?. |

Mr. Pearlman. We are now talking about the non-farmer,
all.right? -ThelfeLlow who is not a farmer.

Senator Symms. But he is feeding cattle.

Mr. Pearlman. But he is feeding cattle, right; or having
céttle fed for him -- that may be better.

Senator Symms. All_right._

Senator Grassley. Let us emphasize;,he doesn't have
dirt under his fingernails.

Mr. Pearlman. And he definitely does not have dirt
either under his boots or under his fingers. " That is right.

Senator Symms. But he is taking the risk. that as the
price of cattle goes down he may lose; and you won't pay him
interest back on that.

Mr. Pearlman. NQ;‘I don't think we pay any taxpayer
interest on losses. I mean; they get their deductible loss,
Moffitt Reporting Associates
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and he will get his deduction for feed.
Senator Symms. But you want him to pay you interest on
it. That is what you are. saying.

Mr. Pearlman. NQ;AI don't think that is an accurate

,statement;,Senatdr, " What the entire package of time value

of money proposals is trying to do is to recognize the

- significance of different taxable periods. -

You gave an example of the taxpayer who buys a year's
worth of,feedin-Ootobep;_who takes a deduction in Qctober
for that feed?;even-though.we recognize -that whether he
has a loss of the cattle or a profit on-the cattle;.that it

is going to occur in. a. subsequent period;Ain'the.next year,

“for eXample;,in a typical feed .situation.

and it seems to us that the better matching of income
and expense is to put the deduction for feed in the year
when. it is consumed;_because.that is more likely to match
with the profit or loss he ultimately has on the. sale of
the cattle;

Senator Symms. Wel;;‘l.will,just make my point one

more. time. And I am not going. to delay_this;_except to say --

and Senator Boren brought this up earlier -- what do we do

to this noﬁ—farm cattle fedder that does have an impact on
agriculture? Because maybe farmers sell their feeder.cattle

to these non-farmer cattle feeders. And if this person can

buy this feed at a better price;lhe may have to go down to
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the bank ‘and sign a note for l2‘percent interest or more,
and pay;_and write the check. 'Aﬁd_he-is paying ihterest
on that on a daily basiéf " And yet the Treasury is turning
around and.saying;‘then;Ahe can!t take that deduction. But
‘he actually had to write the check .for the feed. That is
what you are. saying.. What.if,the cattle don!t eat it? Maybe
they eat all:they één'eat up.to becember 3lst; and then in
January you say. ~- is that correct?

Mr,.Peérlman:. Well;,it~is an in&entory item. .You know.
when.. I go out and buy a.building; and T borrow ﬁoney and
pay.ihfereét.6n_that:building;;the T:géSury!does not permit
me to take a deduction for that building.in the year of
purchase; ‘Whét we are trying to do is match the expenditure
more closely to the economic consumption.

Senator Symus. “Yes;_but we are talking about people
who are putting up cash. ' They are writing a check out to
go buy. these cattle. -

Mr. Pearlman. Well;'not.all of the deals. The Shultz
cattle that we described to you;_they wrote out a check of
a ddlla;;.borrowed r;

The Chairman. Eight—to—one;,wasn't it?

Mr. Peérlman. iWell;,the actually facts are;va cash
investment of $7000;_a revolving note of 549;000;Aand a
deduction for $56,000. -

Senator Symms; For ever one of those somebody lost money
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'tnyihg to do that;,thoughma—_fqr every one of those that

you point out. .

Mr. Pearlman.. ‘Well;_we are not taking away the loss

deduction, Senator.

Senator Symms. 'No;

M:.'Pearlmap.. You know;‘the taxpayer who loses money
will still get a deduction for the loss.

Senator Boren. Mr. Chairman and,Senator_Symms; I think
that'duriﬁg'the course of these negotiations on the
agricultﬁral part of it;vthat’we now have worked out ah
agreement with the cattlemen's association and others --
Senator ‘Grassley's people I think have all been involved
in working this out. -

I think we have now satisfiedjig where we have
légitimate investments and actualAlosses; that this isn't
going to be prevented from being deducted. So I would
suggest #~ we have not worked out ﬁhe generic part of it,
but I would suggest we could go in and‘adopt the agricultural
section.

The Chairman. I assume there are soﬁe savings in this
piece. 1Is that correct?

Mr. Pearlman. There will be some revenue pick-up, It
would expect; from current law in this piece. But one of
tﬁe things I guess we need to make sure of is, I guess we
are leaving Senator Boren's broader proposal that was
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adopted last week.

The Chairman. Weil; we are juét trying to agree on this
one minor provision.

Mr. Pearlman. So this is a modification to that.

The Chairman. Right. - |

Senaﬁor Grassley::-iThis is:just:..theragriecultural:part,
not the geheric part.on the other section.

Mr. Pearlman. Right.

The Chairman. Let's agree to that;'if it is all right
with you Senator Grassley. Senator Symms, are you fairly
well satisfied?_ e

Senator Symms. .I have said my piece, Mr. Chairman.

The only:thing I feel bad about is, i wish some of the
people who write these things would take some of these risks
sémetiﬁes so that fhey know what these people do when they
worry at night abput what is going to happeh to the ppice
of cattle while they are doing this, because whether they
spend cash or borrow the money is really irrelevant. If they
sign their name on the dottéd line, they are obligated for it
and they are liable for it. That is the point we were
missing here. That is my whole point.

Now, there may be some bad things that have happened,
but I think it all comes out in the wash if you are on a cash
basis; sooner or later you have to pay the tax on it, if you
make a profit. If you don't, you are going to be paying
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Treasury time cost of the money. " That is my whole pqint.
I think it is a bad principle. " But I,drop.the.subject at
this point. |

The Chairman. All right. 'Let'sgmove;,then;AtQ
generation.skipping;4Number LQ;'

That has been agreed tQ;.the Grassley-Boren
modification.

I wonder if maybe we could get into the Superfund;v
since we have both principals hére.'

Senator,Matsqnaga, " Does that mean Number 1 is adopted?

The Chairman. Numberkl is partially adopted --
partially. -

Unless we can agree onbgeneration:skipping -- Steve?

Senator Symms. ' I am feady}

The Chairman. Is the Treasury ready on generation-
skippihg? |

Mr.ﬂPearlmén- Well;,I am not ready;_Senatdr.‘

" Senator Symms. We don't agree. ' |

Mr. Pearlman..’Yes;A'We don't agree; that much I know.
But that's about where.it:stops.‘

Senator Symms. Mr. Chairman;.l would just say we have
talked about this for three yéars now; and I would just like
to. say that. the Rar Association from several States . --
California;,New York; and many others -- the American Bar
Association from.fhe whole count:y;the CPAs; the bankers,
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the College of Probate Counsel; many of the State
Bar Associations -- have all looked at this; testified on
it; and said tht we. should do is to repeal the law. They
have never raised any money from it. Treasury hasn't been
able to apply the present law to the situation; and I would
just like to move that we repeal the generation-skipping
tax.

'What Treasury is proposing here; as I understand it, is
a new concept to the law; which we have nevér had hearings
bn.v‘And'I would pledge; as Chairman of that subcommittee,
we will have a hearing on it and start over, if they'haQe
a-proposition“they'wantIto bring.

But; for right now; Treasury doesn't know how to operate
this thing. All the experﬁs in the éountry have looked at
it. There hasn!t been any révenue to the Treasury froﬁ it,
and this direct skip that they are talking about means that
in a situation; if a grandfather gives a gift to a
grandchild; that there would be:a double gift tax charged on
it. So if you had an 85-year old gréndfather who wants to
give something; skip his 65—year old son and skip his
45-year old grandson; and give a gift to his 25-year old
great—grandson; they would waﬁt to tax it three times.

I caﬁ't for the life of me believe that that is what
this Congress wants to do. It is not the intent of the

Congress; I don't believe; to do that, and I would just like
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to move that we repeal this generation-skipping tax right
now.

The Chairman. All right.

We would like to hear from Treasury briefly; then I
would like to. vote on it; because we need to really move on.
There is no way we are going to resolve this; it is going
to take a vote. We have had it up a half a dozen times. .And
I know Treasury has a differént view. If we couldihear that
in 30.seconds; we can. vote on it.

Mr. Pearlman. I promise.it will be 30 seconds.

I think Treasury's view hés been and continues to be,
Mr. Chairman ana Senatof-Symms; that if you are going tQ have

an estate tax, if there is going to be a transfer tax in

_this country; then you make a joke out of it if you don't

have some limitations on the ability of donors and grantors
to skip~generations. You simply have got to preclude a

father's ability to skip generations and pass a property on

to grandchildren and great-grandchildren. Otherwise, the

estate tax in this country is going to become a joke. And

that is basically what odf concern is.

Senator Symms. But you want to tax them twice, though.

‘Mr. Pearlman. NQ;'I don't think we want to tax them
twice. We want to make sure that there is a tax at that
generation. And I don't think that --

Senator Symmé. NQ; there would be é tax. If you give
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a big gift to a grandchild;,and there isagift tax to be
paid; it would be paid on it.

And the way you are making this direct skip, you wili
have it in here hext year. People will be.saYing; "How
do we apply this?" You will have to charge each generation
with theitaxJ I don't think that is the intent. - What if
the guy wants to give the estate down here to-the local
bértender or. somebody that he. happens to-like? So he wants
to give it tohhim;gso it is one tax. ' But if happens to-be
that the person he is giving it to is-his grandchild. So
you want to charge two taxes.

Mr. Pearlman.. ‘Senator; I ddhlt think that is accurate.

Senator Symms..‘It is accurate.

Mr. Pearlman. Well; iet mé -

The Chairman. ~ You have had your 30. seconds. I don't
want tbhshut Treasury off; but you are not going té go to
China if we don't finish this. |

Senator: Symms. LMr.gChairmap; I'wiil say to my
colleagues; I will pledge; we will-héve a hearing on this
and take the Treasuryls'pfoposition‘up; and we will look at
it next year. But I would ask my colleagues; let's just
repeal this thing once and for all;‘and get it off our backs.

The Chairman. Weli; let's vote on it.

The Clerk will call the roll.

Mr. DeArment. Mr. Packwood?
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Mr.
(No

Mr.

response)

response)

DeArment.

DeArment. = Mr. Roth?

" Mr. Danforth?

Senator Danforth. Aye.

Mr.
(No
Mr.
(N§

The

Mr.
(No

Mr--

Senator Armstrong.

Mr .

DeArment.
response)
DeArment.

response)

'DeArment.

Chairman..

DeArment.,
response)

DeArment.

DeArment.

‘Mr. Chafee?

Mr-. Heinz?

Mr. Wallop?

Aye. Wallop votes Aye.

Mr. Durenbérger?

Mr. Armstrong?

Aye.

" Mr. Symms?

Senator Armstrong. Aye.

Mr.

The

get him.
Mr.
(No
Mr.
(No

Mr.

DeArment.

Chairman.

DeArment.
response)
DeArment.
response)

DeArment.

Mr. Grassley?

I think he is in the back room.

Mr. Long?

Mr. Bentsen?

Mr. Matsunaga?
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Senator Matsunaga. Aye.

Mr. DeArment. Mr. Moynihan?

(No response)

Mr. DeArment. Mr. Baucus?

Sénator Baucus. Aye.

Mr. DeArment. Mr., Boren?

Senator Boren. Aye.

Mr.'DeArﬁent. Mr. Bradley?

No.

Mr. DeArment. Mr. Mitchell?

(No response)

Mr. DeArmeﬁt. Mr. Pryor?.

Senator Pryor. Ayé.

Mr. DeArment. Mr.‘Chéirman?

The Chairman. Aye.

Sénator Grassley is here.

Senator Grassley. Aye.

Senator Bradley. Mr. Chairman; the &ote is to re?eal?
the generation-skipping? |

The Chairman. Right.

Mr. DeArment. To repeal the generation-skipping tax.

The Chairman. The Yeas are lQ; the Nays are one. The
amendment is agreed to. The record will remain open, and
we will see how many changes we have.

(Laughter)
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The Chairman. Let's:see how gooq T:e;sgry_i§,:

- (Laughter)

The Chairman. You ought to hire the realtors; and ybu
can get it turned around. -

(Laughter)

The Chairman. What about the foreign tax credit?

Senator Baucds.‘Mp;Chairman; do you want to take
Number 7?"

The Chairman. Oh. Excuse me. I didnft want to over-
look this technical amendment on copper; zinc; and lead
Superfund tax.

Senator Baﬁdus.A Mr. Chairman; it is Number 7 on the
list. I understand the committee this morning adopted a
similar amendment with nesﬁect to oil.

This is to credit a problem that now‘exists in the.
Superfund Act; which imposes a tax onithe sale or use of
about 40 different specifia chemical compounds.

Very briefly -- I think most Members-are familiar with
the problem -- the tax is intended on certain compounds, but
it is not intended to.be é tax on coppér, lead, or zinc.

In the present process of smelting these metals,
compounds such as cupric sulfate and others do transitorially
occur during the smelting processpy but then they virtually
vanish or disappear -- that is; there is no.byproduct here
that is a product'that ordinarily should be taxed in
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Superfund.

So this amendment;er. Chairman;_is essentially to
cure this problem. The Commerce Department;_the Interior-
Department; and I understand the Treasury also agrees with
my amendment but felt constrained:ito issue regulations
opposing the tax because of jﬁst the way they interpret
the law; but they agree as a matter of public‘policy that
the amendment I am offering makes. sense.

The problem is that the preseﬁt tax doés apply, as I
said;_to compounds which do occur during the smelting
process but then do vanish;. there is no byproduct here; no
product that the Superfund Tax is-intended to reach.

Second;_the result as attributed by the Treasury in the
past contravenes Cohgress’éjintent to exempt the production
of copper; lead;_and'zinc'meﬁal. That intent has been very
clear in the past;_but.the effect of this interpretation by
the Treasury is to tax those metals;,directly‘contrary to
the intention of the Congress. And there is much
legislative history which. supports that.

Beyond that;4the Tréésury}s past interpretation very
directly favors imported metals; particularly copper, at the
expense of domestically—produéed copper,.lead; and zinc,
basically because of this additional tax.

This amendment is clearly; undeniably a technical

amendment. It is a clarification amendment. It is revenue
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n'eutr.a;L; because there is no:way. in the world that Congress

intended to pick up revenue from this compound which; as I . :

said, is a product of the. smelting process which during the
process;.later on in the process; disappears. It is not

a byproduct problem and wasn't intended to be covered by
éuperfund legislation.,

And as I said earlier today; this committee has adopted
similar clarification; a similar technical amendment with- -
respect to o0il’. That is my understanding;.ényway; This is
fhe same amendment. It is ever more clear. It is more
technical; and it has even less of an adverse efféct.

The Chairman. Could i ask'the‘Joint Committee and
Treasury, I think Senator Bradley wants to be heard, but
do you agree that it is avﬁechnical amendment?

Mr. Péarlman. Yes; we agree it is a technical
amendmént. We do .not oppose the amendment.

The Chairman. Do you support the amendment?

Mr. Pearlman. Yes; we support the amendment.

Senator Bradley. >The Administrétion supports the
amendment?

Mr. Pearlman. Senator Bradley;‘we looked at the
legislative history; and we véry recently had hearings on our
proposed regulation; which took a contrary view. We have
examined the legislative history; we received testimony at

that hearing; and we are persuaded that Senator Baucus's
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position.correctly,reiiects the Congressﬁs,intent.

Senator Bradley. 'Well;,even,thoughihe law4speci£ically
states thesé compounds. shall be taxed;,and the legislativé
history that you referred to is a statement put in the
record after the bill was paséea;'l would have to make the
séme objection and the.same argument today. This morning
we backed the truck up to the'Superfund~Vau1t and unloaded .
it into the pockets of the refiners. And today we are
backing'it up to the Supeffund'Vault and unioading it into
the pockets of the lead smelters and the copper smelters.

You know;.at some point we are going to have to decide
whethef we are going to spend money to clean up toxic
wastes. It seems to me that both of these, if there is
merit; if theré is legislaﬁive.history; shd&ld have been
dealt with in a reauthorization of the Superfund.

There is no one in this room or in this city or in
this country that believes that toxic wastes are going to
be cleaned up by 1985 when that law expirés. And somehow
we are going to have to pay for it. And if we are going td
be tfue to the intent of-fhe Superfund’law, there are going
to be higher htaxes on these chemicals; because they are the
problems.

I understand that the train is leaving, and sometimes
we all want to-jump onboard; and I understand that. But
I really think thét it is the wrong place to do this. There
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might be merit in some of these poihts; but I guarantee you
that it is going to be pretty tough to revist them after we
get the committee already on record.

And the Treasury this morhing.was not even able to tell
me how much money is in the Superfund account. Do they know
now how much money is in the Superfund account? The

argument is, this won't effect the amount of money, "we are

- going to have $1.38 billion by 1984." Well;?hOW‘much do

we have now? They can't answer that questidn,

SQ; Mr. Chairman;'l know the votes; but I will call for
a rollcall on this. I would like to definitely be recorded
as not attempting to gut the Superfund law. And I think it
is surprising that the Administration-took that position.

Mr. Stretch. Mr. Chairman; in response to your
question; the joint staff also takes the view that this is
a techhical amendment if it is limited to the compounds whichi
exist in a transitory state during metal processing, and it
has no aéplication to anything which is removed from the
processing plant..

The Chairman. That‘s what Senatof Baucus says.

Senator Baucus. That's srue; that is the understanding.

The Chairman. It does limit it, then?

Senator Baucus. It does limit it to those transitory
compounds. That is correct.

The Chairman; Does that resolve your question?A
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Senator Bradley. NQ; it doesn't. I would like to have
a vote on this issue inithe Finance Committee. |

The Chairman. Do you have confidende in the Joint
Committee and the Treasury.

Senator Bradley. I have confidence in the Joint
Committee. 1On revenue estimates; they have given me a very
good revenue estimate on how much we can save if we go baék
to the pre-1981 Depreciation Law; as well as giving a. whole
series of other revenue'asseséments, I havé the greatest
respect for the Joint Tax-Committeeoin their nonpartisan
revenue estimates; which I think are highly-professional,
and I think we are lﬁcky*tO-have.suéh ah,outstanding group
of individuals to serve the Congress of the United States
when it comes to reveﬁue eétimates.

(Laughter)

Senator Bradley. But we are not.dealing with that
question now. We are dealing with the question of whether
we aré going to gut the.Superfund} and weAaﬁe going to be
revisiting it sometime in this committee. -

In 1980; this commitﬁee essentialiy passed it out with-
out any question.

The Chairman. I voted for it.

SenatoriBaucus; I think you are ahead, so move quickly.
Senator Bauéus. I want to nail this déwn; though,
because the fact 6f the matter is; there is committee report
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language before this bill was even acted upon which very
clearly. states that the Superfund legislation is not intended
to cover these compounds.

Let me just read from the EPW Committee Report dated
June 11, 1980: |

- "The fee is to be imposed.ohly on these three sulfur
compounds. when they are sold by a supplier to.any other
person or used onsite to pﬁoducé other materials besides
copper metal." I‘mean;:it is clear that ﬁhis fee is not to
apply to transitory ﬁétals.

Senator Bradley. Well;_what about léad smelting? Does
it sayA"Lead.smelting" £heré'in that report?

Senator Baucus. I agree we should have a strong
Superfund bili. " You know;AI am very strong<f6r Superfund
legislation. And the fact:of the matter is; I think it is
unfair'and inappropriate to characterize this as "gutting
the Superfund;" because it is nowhere close to gutting the
Superfund. It is ajtechnical clarification. The language
clearly states in the legislative hiétory that it was not
intended to cover ‘this sifuatioh; thatAis all I am trying
to clear up here..

I think that; Yes; we cah address Superfund problems
later; but here is one technical clarification of the law
thét everyone agrees -- except the Senator from New Jersey,

apparently -- that everyone else agrees is the legislative
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that it is clear should be corrected at this point.

Senator Bradley. That's right. "I am ready for the
vote, |

The Chairman, 'Well;jlet me. suggest that --

Senator Bradley. Mr. Chairmép; may I ask you a
question before we leave this subject? Do you expect.that_
we will be addressing the reauthorization of fhe Superfund
in the next several months in this committee?

The Chairman. Yes.

Senator Bradley. Do you think by May?

The Chairman. By May?

Senator Bradley. Yes.

The Chairman. We may.stili be on this by May.

(Laughter) -

Senator Bradléy.'_If I felt that we were indeed going
to get'to a reauthorization of this bill; and we were going
to do it this year;.that is very important; because we will
be revisiting each one of these issues} and we are going to
have.to get a lot more money than $1;3 billion if we are
gbing.to clean up those Wéstes. So somebody is going to have
to take it.

The Chairman. Well; I am not unwilling to start
addressing it any time.- I am not certain we will get to it
quite that soon.

Senator Bradley. By what date would you say?
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The Chairman. " What about July?

Senator Bradley. Do you mean after the conventions?

The Chairman. During. the conventions.

- (Laughter)

The Chairman. = Yours. -

- (Laughter)

Senator.Bradley,jlWell;ltheré.will be more interest
at that point.
| The Chairman. ' No. "We will try to work it out. I
don't know what the schedule is;_but obviously we have to
addfess it;,and:yqu'are right —-- we haveito:ifind the monéy.
I,don't.think'SenatqrABaudus objects to finding the money

SenatorﬂBaucuS,_'NQ;Anot at all.

" Senator Bradley. - Wel;;_he only objects to putting the

- tax on anything that would give you the money. I mean;,

we all want to find the money; we are all for Superfund.
So let's vote and make sure we have a recorded vote on this
one., -

The Chairman. =~ All ;ight._wLeth call the roll.

Mr. DeArment. Mr. Packwood?

- (No response)

Mr. DeArment. . Mr. Roth?

- (No response)

Mr. DeArment. = Mr. Danforth?

Senator Danférth. Aye.
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(No response)
Mr. DeArment. Mr.
(No response)

Mr. DeArment. Mr,

Chafee?

Heinz?

Wallop?

The Chairman. ' Aye.

Mr. DeArment. Mr.

- (No response)

Mr. DeArment.  Mr.
(No response)

Mr. DeArment. Mr.

Durenberger?

Armstrqng?

‘Symms?

Senator Symms. Aye.

Mr. DeArment. @ Mr..

Senator Grassley.

Mr.. DeArment.  Mr.

(No response)

Mr. DeArment. ' Mr..

{No response)
Mr. DeArment. = Mr.
Senator Matsunaga.
Mr. DeArment., ' Mr.
(No response)

Mr. DeArment. " Mr.

Grassley?

Aye.

Long?
fBentsen?
Matsunaga?
" Aye.

Moynihan?

. Baucus? .

Senator Baucus. ' Aye. -

Mr. DeArment.  Mr.

Boren?
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Senator Boren. Aye.
Mr. DeArment. Mr. Bradley?
Senator Bradley. ' No.
Mr. DeArment. ~Mr. Mitchell?
(No response)
Mr. DeArment, Mr. Pryor?
(No response)
Mr. DeArment; Mr. Chairman?

- The Chairman. ' Aye.
On this. vote there is one Nay;_aﬁd how many Yeas?
Mr. DeArment. Eight..
The Chairman. Eigh?%_and again the vote is open.
All right;‘betfs go to ZO;gEOreign tax credits.
Dave;'do-you.have anything on foreign tax credits?

Whose amendment is that? -

Mr. Brockway. This is the proposal of Senator Danforth.

I understand i£ would be comprised of two parts dealing
with taxpayers who have U.S. losses in. .an early yearsthat
reduces their foreign tax credit becéuse it reduces their
tbtal tax liability; and.ﬁhen in a later they have U.S.
source income and they aren't allowed to claim the excess
foreign ﬁax credits generated4by their early-year loss
against their tax liabiiity atfributable to their foreign

operations in a later year.

The proposal would do two things, I understand,lin the
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present form -- one would apply a domestic lass. recapture
rule. similar to the ones we have; ,wtl'lere you have a foreign
loss recapture rules that were adopted in ‘1976. " This would
also apply a mirror. system where there are losses in the
U.S. on a prospéctive basis. = It would also extend the

carry-forward period on the excess foreign tax credits from

.5 years. to 10 years. '

That proposal would have a revenue i;hpact;_:_a' 16s8s of
about --

(Continued on next page) .
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The Chairman. A loss or a_gain?

Mr. Brockway. A lo$s of about $550 million over the
1984 and 1987 period.

The Chairman. Could the Treasury comment on this? I
didn't know it was that expensive.

Mr. Pearlman. Mr. Chairman, I understood there were
three pieces to.the proposal. And(the first piece, the part
that Mr.'Brockway refers to the récapturé rule, has
undergone -- we have undergone soﬁe discﬁssions with Senator
Danforth and his staff,_and depending on what the specific
terms of the proposal are, we4mbst'recently would suggest
that the proposal have an effective date for taxable years
beginniﬁg after December 31, 1984, in.which case—~-and there
are certain limitations on the amount of fﬁe loss that is
available--the revenue loss goeé down. It is still
significant, but it goes down to $330 million over the period
1985 through 1987.

Our position on this proposal has been, on the first
piece of the package, that we agree in principle with
Senator Danforth's proposal. We have expressed concern about
the significant revenue loss, and have sought to work with
him in reducing that loss.

I hope we would have an opporfunity to comment on the
other two pieces of the proposal separately because they have

different revenue impacts and different rationale.
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The Chairman. Yes: I am nét certain what the fate of
this provision may be if it is that expensive, but are there
ongoing discussions now with Senator Danforth or can be
ongoing?

Mr. Pearlman. I£ certainly can be, sure.

Mr. Brockway. There are two alternativesapproaches to
reduce the revenue. One is to‘delaytthe effective date.
Obviously, the later you make it the less it would lose in
the window. And the alternative is to look at other -
proposals that_would'be'Offsetting revenue gainers.in the
international area.

The Chairman. Let's try to discuss that. We are going
to leave here soon. Maybe we can disquss it. Treasury can
get together with Senator Danforth.

Are thereszany other items on this list that we might

be able to dispose of very quickly? 1Is that all right, Jack?

Mr. Brockway. fhat's fine.

The Chairman. All right. Senator Grassley.

Senator Grassley. We can take care of this one on the
penalty. We have got that worked out.

The Chairman. Which number is that?

Mr. Pearlman. That is the éstimated tax, item 4.

The Chairman. Oh. Right.

Senator Grassley. I don't even see it on here.

Mr. Pearlman. Number 5.

Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 573-9198




10
1

12

13

14

15

.16

17

18

19

20

21

22

23

24

25

193

The Chairman. Oh, that isAright. I guess we.agreed,
unless you objected, that it be approved.

Senator Grassley. Well we have got it worked out.

The Chairman. All right.

Mr. Pearlman. So we will just scratch that éne.

The Chairman. It has been wgrked out. We didn't put
it back on the agenda because we understood if it is worked
out with Senator Grassley and Treasury, everybody else agreed
that it should be.

You have got if worked out, Rod?

Mr. DeArment. Yes.

The Chairman. Good.

Whét about anything on this list, Rod or Dave?
Modifications. The straddle rule. That is going to be
tomorrow. Buck and Senator Packwood are still talkiné about
VEBAs. What is the exception to estimated tax payment
requirements? |

Mr. Pearlman. That is the one that Senator Grassley
just reported to you.

The Chairman. Oh. That is finished then.

Mr. Pearlman. That is finished, right.

The Chairman. Oh, good.

Are you getting information on the de minimis rule?

Mr. Brockway. We are trying to find information on

that, how much is involved. It is not going to be an easy
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process there because, one, in a-number of‘cases, the returns
may not have been filed. And there have been about eight
people that have come to see us ‘involving, in some cases,
more than a million dollars of tax liability. But I don't
think we have any hard numbers on that.

The Chairman. It would seem tq me that Treasury would
take a look at it. As I understand, 1973 is when people were
really put on notice. 1Is that correct?

Mr. Brockway. That is correct.

Mr.Pearlman. Yes. The ruling was published in 1971.

The Cﬁairman. Well why don't you start from 1973 and
work. forward? I mean,>why'wou1d ?ou want to go back?

Mr. Brockway. I think that virtually all the cases would
be after 1973. The difficulty is that you woulh&f have it
appearing on the returp. The Eaxpayers~probgbly_were not
faking the position that it was a-taxable gift, and so that
it doesn't show up in their proceésing system.

Even if it d4id show up, they probably wouldn't list them
now. They would just file a return and note that there was
a loan. So they probably do not have good data on it.

The impact would be both those taxpayers that filed a
return and also I think the 1ion‘§ share of the case would
be taxpayers who did not report it as a gift, but will have
to under the Supreme Court's decision.

The Chairman. All right. Well I do think we need
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additional information. As I understand, there is some very,
very substantial loans in this case, gifts, whatever.

Mr. Pearlman. Well there are. We are £rying to get some
information on the number_of the examinations, but we know
that there are a number of examinations involving this issue
pending that will be affected. We are going to try to have
some data for you tomorrow.

The Chairman. All right. So we still have to open it

's0 we can still make, Rod, a new lO:OOlo(clock agendaz

Mr. DeArment. We'have,part of number 1.

The Chairman. Part of number 1.

Mr. DeArment. Number 2, ngmber 3.

The Chairman. Number 5.

Mr. DeArment. Number 5. Part of number 6, but most of
it we have taken up.

The Chairman. Just minor pfovisions in number 6. -

Mr. DeArmenﬁ. That is right.

Number 9, 10.

The Chairman. Number 9 and 10,

Mr. DeArment. Elewven.

The Chairman. Eleven.

Mr. DeArment. Twelve.

The Chairman. No. Twelve is finished, depending if, in
fact, they can reach some agreement. I agree with Treasury
on that if they can work it out with Senator Durenberger.

Moffitt Reporting Associates
2849 Lafora Court

~ Vienna, Virginia 22180
(703) 573-9198




10

11

12

13

14

18

16

17

18

19

20

21

22

23

24

25

196

Mr. DeArment. All right.

The Chairman. I understand 13, Church audits, will be
completed shortly after we -- there is going to be a meeting
with Senator Grassley.

Senator Grassiey, Yes;

The Chairman. And we cah work that out.

Fourteen is complete. Fifteen is complete. Sixteen, 17,
18. Why don't we bring.up iB. That is Senator Garns that
T understoqd would be hardlj‘any revenue at all. Now I
understand it is $100.milliqh a year.

Mr. Pearlman. - This mofning we met with Senatbr Grans,
Mr. Chairman, and‘reviewed'ﬁis proposal. .Theré were some
changes.made in legislation that he had submitted earlier.

We are running revenue estiﬁates on those changes and we will
have them for you tomorrow morning. We do not have them now.
-The Chairman. Is there going to be substantially less

revenue?

Mr. Pearlman. I doubt it, but I just don't know.

Mr. Brockway. His earlier proposal was about $300 million
a year.

The Chairman. You mean over three years, I think, wasn't
it?

Mr. Pearlman. Well David is correct. It began at $300
million a year, and then because of changes that Senator Garns

and his staff had made, it dropped to somewhere in the $125 or
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so million a year. And I think now it is around $300 million,
subject to the conditiénal changes, I think that is
correct.

The Chairman. We have a lot of watches.

(Laughter)

The Chairman. . It can be hard on somebody who doesn't get
their act together ﬁere pretty 'soon. We are losing revenue
and somebody uissgoing to have to pay for it later.

Are Youvpicking up the revenue losers?

Mr. DeArment, We'have a revenue loser line and we just
lost some revenue. The luxury cafs are down-again.-

(Laughtéf)

The Chairman.’ What happened?

Mr. DeArment. Senator Boren voted !present". He had

previously voted "aye". So it is now a tied vote, eight to

eight. And in that event it loses.

Senator Grassley. What is the title?

- The Chairman. Luxury cars.
It was a dead heat, right?
Mr. DeArment. A dead heat.
The Chairman. Well it will change, I'm sure.
(Laughter)
The Chairman. All right. ©Now anything else that we can

slip in here?

Mr. DeArment. Twenty, 21 and 22 are all still open issues|.

Moffitt Reporting Associates
2849 Lafora Court
Vienna, Virginia 22180
(703) 573-9198




10

1

12

13

147

‘15

16

17

18

19

20

21

22

23

24

25

198
The Chairman. What is the cost of 22, Volunteer Mileage?
Mr. DeArment. As I understand, it is around $300 million
over-—the period. 1Is that right, Dave?
Mr. Brockway. I believe that is correct.
The Chairman, Does Tregghry oppose that?
Mr. Pearlman. Treasury opposes that proposal.
Tﬁe Chairman. For what reason?
Mrf Pearlman. What the.SénatorAwants to do is increase

the mileage allowance from the current nine cents to 21

cents. And what that'dqes is bring in the depreciation of an

automobile into the charifablé deduction. That is a
departure from prior- -law, and we propose it for that reason.

The Chairman.‘ What do you have in the House bill,
anything?

‘Mr. Pearlman.' No, There is nothing in the House bill.

The Chairman. Well Senator Armstrong might take that up
in the morning. All‘right. So we have about maybe seven or
eight items here which we‘should finish. And then wé have
another list and not any more add-ons. We have got to go
back and find some money now.

What would Qe move to next then?

Mr. DeArment. We could move tp some revenue raisers.

The Chairman. Do you have any in mind?

Mr. DeArment. Yes.

The Chairman. Is that that large catalog there? Would
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you get an estimate on the porfion that we did agree withy,
the one for Senator Grassley on the éyndicates?

"Mr. DeArment.- We have an additional revenue raiser list:

extension of time value of money rules to deferred rentals;

a related party rule for Section 2652; a zero coupoh rule 5ﬁe
municipal bonds. That is in the Ways and Means Committee
bill..

A redéfinition of earnings and profits; a Treasury
Qiyidéﬁdé’received'deduction:holding period-proposal;vand
offsetting position rﬁle; expansion of the'committee;s
compliance provision on dividends.received deductions to
other cases; use of related barty structure to reduce tax on
coal operations; and foreign collapsible corporation
provision. |

The Chairman. All right. And some of thé others are
still in the negotiation stage?

Mr. DeArmentQ Yes. We have still thebreal estate.

' The Chairman. Are you getting closer on the real estate?

Mr. DeArment. I think so. I have to go over where the
Treasury Department is, based on their meetings that they
had yesterday.

The Chairman. We are getting pioser. I wondered if they
were getting closer, Maybe we wiil just have to vote on a
number of options and see what happens.

Are there any other technical things that we can discuss?
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I don't have a quorum right now, but ényﬁtechhical items
that we have had to gb back and correct or want to raise
guestions on?

(No response)

The Chairman. And I assume fou are drafting. Is
somebody drafting as we go along?

Mr. DeArment. Yes, Mr; Chairman;

The Chairman. So that;if we do finish we will be in

pretty good shape.

WellAapparently Sénatdf@?ackwood and Buck have gone to

1

dinner. -
(Laughter)

The Chairman. So we will recess until 10:00 o'clock

I

tomorrow,
(Whereupon, at 5:07 p.m., the session was recessed, to

)

e

reconvene at 10:00 a.m., Wednesday, March 14, 1984.)
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