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EXECUTIVE SESSION

TUESDAY, JUNE 10, 1980

United States Senate,
Committee on Finance,
Wéshington, D. C.

The committee convened at 10:10 a.m., in Room 2221,
Dirksen Senate Office Building, the Hon. Herman Talmadge
preéiding. |

Present: Senators Talmadge, Nelson, Matsunaga, Bradley,
Baucus, Dole, Packwood, Danforth, Chafee, Wallop,‘and
Durenberger.

Senator Talmadge. The committee will.piease come to
order. Mr. Shapiro.

Mr. Shapiro. The first item on your agenda is the extension

of the Airport and Airway Trust Fund taxes. As you may know,

the airway system and the tax structure was enacted in 1970 for a

ten-year period. It is to expire at the end of June 30, 1980.
The ﬁouse Ways and Means Comﬁittee and the Public Works
Committee -- it is a joint jurisdiction bill -- whereas the Title

I of the bill is handled by the Public Works Committee, dealing

with the authorizations of the taxes for the airway system, .and

the Title II of the bill is the tax structure.

ALDERSON REPORTING COMPANY, INC.
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The House has been working on putting together an extension
of these taxes for an additional five-year period of time.  The
Ways and Means Commiﬁtee has ordered its bill reported, and it is
waiting for House floor action at the present time.

The fact that the}taxes expire at the end of this month and
tﬁeifact that the House has not sent a bill to the Senate means
that it is uniikely that you will have the opportunity in the
Senate in.the Finance Committee and the Senate floor to deal with
this subject, to extend the airway system that the House bill

is looking at by the time of June 30. As a result of that, the

Ways and Means Committee initiated a measure last week to provide |

a three-month extensién from July 1 until September 30th .in order
to give the Senate‘the opportunity to review the legislation..
That bill has been reported by the Ways and Means Committee.
However, at this date it has not passed the House. The item is
on your agenda in the Finance Committee so that in order to
expedite matters, and since you are talkihg about just a three-

month extension of all the taxes without any change, the Finance

Committee want to agree to that three-month extension so that when

the House bill_is passed it may be kept at the desk with the
instruction the Finance Committee have agreed to it, and then
it can immediately go down, be passed by the Senate and éent to
the President-providing for a simple thrée-month extension.
Senator Talmadge. Any objection to reporting the bill?

Senator Packwood. Mr. Chairman --

ALDERSON REPORTING COMPANY, INC.
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Senator Talmadge. Without objection it is so ordered.

Senator Packwood. -- wait a minute.

Senator Talmadge. Senator Packwood.

Senator Packwood. .I want to make sure I understand, Bob.
When we passed the Airport Development Act here, we presumed
this airline ticket tax would drop to 2 percent if the provisions
we had for the principal major airports and negotiating for their
own -- I think ir is 65 or 75 airports -- and negotiating on .

their own with the4airlines passed. That has not passed the

- House yet. If that does pass, is there not a presumption that

this 8 percent will drop to 2 percent?
Mr. Shapiro. No) the House bill will continue at the 8

percent level for two more years. First of all, let me say it

is a five-year extension of all taxes, and it puts all the taxes

into the trust fund. At the end of two years, -and that‘is
on September 30, 1982,'the 8'perCent'ticket tax on passengers
will go down to 5 percent. However, that is the level that it
would drop to. it would not under the Héuse bill go any lower
than 5 percent. |

Senator Bentsen. Okay. iet me ask a question then, Mr.
Chairman.

Senator Talmadge. Senator Bentsen.

Senator Bentseﬁ. I apologize for my lateness in arrival,
but I had a commitment downtown. Now is the staff recommendation,

one, of continuing the 8 percent; is that what you are speaking

ALDERSON REPORTING COMPANY, INC.
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of now?

Mr. Shapiro. What is being recommended is to continue all

taxes for a three-month period to give the Senate Finance Committe

and the Senate an oppbrtunity to review the entire five-year
extension and make any substantive changes that you would think
appropriaté.

Senator Benﬁsen. “And that is what we are voting on?

Senator Talmadge. A three-month extension of existing law
without change. Any objection? The Chair hears none. Reported.

Mr.-Stern. Mr. Chairman, this would not actually be
reédrting a bill since it is not before the Finance Committee[
but this would be to hold it_at the desk when it passes the
House and say that the Committee had discussed this matter and
would recommend approving the bill as seht over. -

Senator Talmadge. Now, Mr. Shépiro, this pension plan.

Mr. Shapiro. The next item on your agenda ‘deals with the
Pension Benefit Guarantee Corporation. And I think it would be
appropriate if I would just take a few minutes and givé you some
chkground. The staff has distributed a handout, and let me
just say very briefly what is in that and give you the
background to it.

There is a bill that has passed the House that is before
éhe committee, and it has a lot of provisions. The staff has
reviewed the provisions. We have worked with the staffs of the

Senator Labor Committee, the Treasury Department, the Pension

ALDERSON REPORTING COMPANY, INC.
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Benefit Guarantee Corporation, and worked with a number of -
staffs of the members of this committee. In order to help
expedite the committeé’consiaeration of this matter the staff has
listed issues that appeafn to be appropriate for the committee
to consider that have some controversy involved.

Other than that.the rest of the items in. the House-passed
bill that do not appear to have controversy, the staff is assuming
the committee will agree to, other than ghe ones that the staff
has listed.

By way of béckground the Pension Benefit Guarantee
Corporation was an outgrowth of the congressional consideration
of the ERISA pension laws —-- ana that is the Employee Retirement
Income Security Act of 1974. |

The problem came about when the Congréss was concerned in
its considerationjof pension laws of certain employees that at one
time thought they had a pension plan, they retired or were about
to retire, and then their corporation went out of business. The
Studebakef case, for example. And they woke up, they retired,
they spent all their years with the corporation, they thought they
had a pensibn, they were receiving benefits. And then they woke
up one morning and fognd out that théy had nothing. The reason
for that is that these pension plans wére not adequately funded,.
and as long as the corporation stayed in existgncé, the retirees
were being paid by current funds. But once thé corporation went

out of business there was no adequate funding in the plan, and the

ALDERSON REPORTING COMPANY, INC.
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employees ended up with nothing.

The Congress was very much concerned about that in its
\

complete review of the pension area in 1973 and 1974. 1In order

to deal with that the Congress passed a self-insurance program,

referring to it as termination{insurance, to guarantee pension
benefits to retirees so that if.:.something happened to their
¢orpofation, their pension plan, at least fhere would be some
insurance a&ailable to pay some minimum benefits to retirees.
The entity that was created for this is referred to as the

Pension Benefit Guarantee Corporation, and that is referred to as

PBGC. This corporation maintains a trust on which the insurance

benefits are provided for both eingle—employer»plans and multi-
employer plans;_

Now é single-employer plan is one in which a corporation
just has a plan on its own. It has its employees that are
covered. A multi—employer plan, however, are pension plans which

are really the subject of collective bargaining, and that is

‘between the employers and unions, and a plan on which there is

more than one employer‘thaf is involved. You have, some of these,
a lot of small employers that may be part of an industry, for
which their employees may go from one company to the other. A
union negotiates a plan as part of a collective bargaining, and
that is referred to.as a multi-employer pehsioﬁ plan.

The insurance program that wes set up, and that is referred

to as termination insurance, is funded, and that means the

ALDERSON REPORTING COMPANY, INC.
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insurance payments are paid by premiums on the plans, the

plans themselves. Also the assetg that the plans have, if the
pension plans terminate, the assets in the plans themselves are
part of the insurance proceeds. Also you may have payments by
employers who maintain the plans, and they also would be liable
for some of the funds for this termination insurance. And lastly
is the eérnings on any investment of the Pension Benefit
Guarantee Corporation.

So these are the sources of funds; I should point out that
the federal_éovernment 1s not liablé for any of'the funds. It is
a self-insurance plan; maintained by the Pension‘Benefit
Guarantee Corporation, thaf is funded by either the unions on
behalf of their employees or by the employers undér certain
circumstances. But there is no responsibility by the federal
government to underwrite these‘particular plans.

In 1974, whenVCongresS passed ERISA, Congress made the
Pension Benefit Guarantee Corporation reSponSible to single-
employer plans ihitially. " So all single—empioyér plans have been
covered under the Pension Benefit Guarantée Corpqration since
1974.

Senator:Chafee, Théy pay premiums?

Mr. Shapiro. They'pay.premiums,'that is correct. And if a
single-employer plan términates, the Pension Benefit Guarantee
Corporation has to pick up the responsibility and pay the benefits

under this termination insurance plan that was set up by Congress

ALDERSON REPORTING COMPANY, INC.
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in 1974.

”In the case of the multi-employer plans Congress was not sure
of some of the problems that this may present. It was a new ﬁype
of concern. At that pafticular time Congress was told and was
convinced that these multi—employer plans-were_financiaily

sound, that they did not need the termination insurance, and

- Congress decided not to provide mandatory coverage in 1974 for
-multi—employer.plans but to provide a period of time up until

1978 to allow Congress an opportunity to.review it and see whether|.

or not any changes were necessary in the legislation before

having mandaﬁory coverage of multi-employer plans.

During the iﬁterim period the PBGC reviewed multi-employer
plans in a more concentrated effort than had been done in the
past, and there was a concern that these multi-employer plans

were not as financially sound as Congress had thought was an

earlier case. And in all fairness, some cases, their:status

changed. It wasn't that Congress was necessarily being told :

"they were in one status and they were not. In some cases that

may have been the case. In other cases their status was changing.

Some of the industries were declining industries where you may

- have more people retiring, not enough new employees coming into

that industry, and therefore the funding was not at the same
extent that Congress had thought may be the case when they
considered it in 1974.

As a result Congress did not want to require mandatory

ALDERSON REPORTING COMPANY, INC.
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9
coverage without some changes. The particular problem that came
about is what is referred to as withdrawal. 1If you have a
multi-employer plan that is cévered and some of the employers
withdraw from the plan, the effect of that is puﬁting the burden
on those employers that stay in the plan. And they may have.tq
pick up a greater poftion of the liabilities, not only for their
own employees, but also for other employees on behalf of an
employer that may have pulled out of the plan. And.therefore, as
a result of that concern; the administration;vthe Pension Benefit

Guarantee Corporation felt that we should not require mandatory

‘coverage of multi-employer plans without some changes which would "

préventvthésevWithdrawals without any liability of employers,v
and certain other changgé that reduired congressional action.
Congress did not have an'opportunity to address these in
1978. We had a full agenda of energy matters, tax bills, and>as
a result of that that mandatory coverage was pushed forward on |

several occasions. It most recently had a 60-day extension, so

that now the deadline is June 30th, and that is this month. As

of July 1 all multi-employer plans would be covered under
Pension Benefit Guarantee Corporation unless Congress changed it
otherwise.

There is a strong intent for that not to be case, meaning
we would prefer thereiwould be some chaﬁges in the law rather
than simple extension.

Now having given you an overview of the matter, let me show

ALDERSON REPORTING COMPANY, INC.
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you the procedure‘of where the legislation is right now.

In May of 1979 thé Pension Benefit Guarantee Corporation,
and let me say first of all, though it is a separate corporation
it is within the Department of Labor and its board of directors
includes the Secretary of Labor as‘the'chairmaﬁ and aléo includes
the Secretary of Treasury and the Secretary of Commerce. vSo
even though it is a separate corporation, it is not funded by the
federal government, it does have a strong federal backing as a
result of being part of thé Departmenf of Labor and having
several secretaries sit on its board of directors.

The Pension Benefit Guarantee Corporation has spent: a
considerable.amognt Of tiﬁe since 1974 reviewing its program,

looking at the time for multi-employer coverage and what changes

need to be done in order to accommodate that, presented a bill

which the administration has backed to the Congreés in May of

1979 to provide a number of -revisions in order to bring in the

multi-employer plans on an appropriate basis.
That bill has jointly referred to the Labor Committees in -
both the House and the Senate as well as the tax-writing
committeésf It was introduced in the House as H.R. 3904 and
introduced in the Senate as 1076.
The House Labor Committee, and as you know, both the

tax-writing committees have been very much involved during the

«Q

last yéar on the windfall profits legislation, and therefore,

neither the Ways and Means nor the Finance Committee had an

ALDERSON REPORTING COMPANY, INC.
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opportunity to spend any time on this matter uﬁtil only the last
several months.

The Senate Labor Committees on the other hand have had an
opportunity.to spend a coﬂsidefable amount of time . in their
subcommittes and their full committees and have had a number of
revisions. There has been a coordinated in the staffs of both
the Ways and Means Committee, the Finance Committee, and the
Joint Tax Committee working along with‘thé Senator Labor staffs
and the administration committees. |

Thé House Labor Committee reported its version of the bill.

The Ways and Means Committee reported a version, and an

-accommodation was worked out with the two House committees so

that it was taken on the House floor with the changes as one
bill and was passed in the House by a vote of 374 to 0. The
bill was --

Senator Dole. That means no one understood it.

Senaﬁor Benﬁsen. That iS-a:pretfy good assumption. -

‘ Mr. Shapiro. Yes. It is a very complicated piece of
iegislation which I will say‘that during the course of its
consideration in the Ways and Means Committee, and I can't speak
for the House Labor Committee, but I think that the Ways and
Means Committee focused primarily on soﬁe of the sbecific items
in it. The overall aspect and somé'of the long-range concerns
ﬁay not have been fully déveioped to the extent that may.be

appropriate because it is a very difficult area and the liability

ALDERSON REPORTING COMPANY, INC.
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is on employers and the concerns of the employees, those who
thought they had pensions and may not have one was a major
concern. And therefpre, I think, looking at all the pieces in
the'short period of time has been very difficult for both the
Ways and Means Committee and the Finance.Committeé as well.

At any raté, it was simultaneously being considered by the
Senate Labor Commiftee. They also spent a significant amount of.
time reviewing the legislation. They.ﬁave reported its version

of the bill, and that has been jointly referred to the Finance

~ Committee.

So the'House—péssed bill, H.R. 3904, is at the desk and is

‘being kept there. What you have before your committee’

technically is the Senate Labor Bill, é. 1076,‘which is referred
here. |

What the procedurallaspect df it is for you to make your
decisions on this bill. Any differences between your‘decisions
and the decisions of the Senate Labor,Cqmmittee can be reconciled
on the floor, and then it will be used to;amend'tﬁe House-passed
bill and sent to the House.

After the.Finance Committee acts, we hope to have a
continuing dialogue between the staffs of the Finance Committee,
thé Joint Committee stéff and the Senate Labor Committee to
try to work out any differences to’the extent it can be done at
the staff level and then go back to the respective committees,

not in the committee as such, but for reconciliation of the floor

ALDERSON REPORTING COMPANY, INC.
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so that any differences that can be reconciled in concept maybe

can be worked out by the two respective committees, and we have
to see what the decisions of the Finance Committee are before

we can see. But the point I am really saying is that there is

- very good coordinated staff effort all along this bill, both on

the House side and the Senate side. To the extent that staff

- coordination can alleviate any problems and work out some -

problems before::the Senate floor, we will continue to do so even
after the Finance Committée acts.

At any rate, that is the procedural background. You now
havé the bill before you. The overall objective of the bill is
to provide this insurance system under the Pension Benefit
Guarantee Corporation iﬁ-a‘way to make it financially viable
With regard to'multi—employer plans.

So that is the key objective, is to make it a financiaily
viable termination insurance system in a way that down tﬁe road
the federal government will not have the burden to pick up any
liabilities if the problems develop.

‘It is done in several respects. One is to rémove incentives
from employers to withdraw from plans. In other words, if you
have ihcentives whére the employer is better off out of the plan
rather than in it, it would just present an undue burden on the
corporation, the Pension Benefit Guarantee;quporation, and it
wouldn't be fair for some employers to back out and leave the

burden to those that stay .in. So that is one of the objectives

ALDERSON REPORTING COMPANY, INC.
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of the bill, is to provide disincentives for employers to leave,
meaning that it would be so that they would have incehtives to
stay part of the system.

Also, there are changes to allow financialiy distressed
plans to reduce their liabilities, also to deal with the
guarantees of employees; a revision of the'p:emiums that are paid

by the union on behalf of their employees in order to make the

system viable as well.

So these are some of the basis objectives that are being
accomplished in the legislation. What you have before you is a
staff document that is prepared jdintly with the Finance and

the Joint Committee staff. We have reviewed this document with

‘the Senate Labor staff, the administration, the Pension Benefit

Guarantee Corporation.

I will say that it was reviewed in earlier stages. The

document was put togetheér last night with some staff

recommendations in order‘to'maybe give some guide to the
committees in some of the areas. We did not try to be
presumptuous to have recommendations in every area because some
of the issues are very difficult and we are not sure of tﬁe
best way to make some recommendations.

In the areas the staff did make recommendations is areas

that seem to be to us where there are some accommodations after

talking..to a lot of groups, staff membérs of the members of this

committee, and we felt that the recommendations may be helpful

ALDERSON REPORTING COMPANY, INC.
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as a starting point.

I think it may be helpful to go through the considerations,

- is to turn to pagell of the staff document which talks about the

statement of poiicy. We can turn pages while I will give you a
background of the particuiar issues. And as I said at the |
beginning the assﬁmption the staff is making is that this
document includes the issues ﬁhat we are pfesently aware of.
There may be some issues that Senators have that have nbt been
bfought té our attention, but if they were brought to our
atfentionk and what we have heard in our numerous meetings Qith
outside groups( which have been very coopérative with the staff
in this exéhange, we héVe put on thisvlist. So we are only
bringingvtb'your éttention:issues that have been'brought to us
that need committee decisions. .Items that are not on this list

appeér to be correct, that have been decided in the House and the

'-Senate versions of the bill.

-~ So if you would like to proceed on this basis, we.can go to

the first page, which is the statement of policy.

Senator Durenberger. Mr. Chairman?
Senator Talmadge. Senator Durenberger.

Senator Durenberger. I wonder if I could ask Bobby just a -

general background gquestion, to explain exactly how the multi-

employer plans work, in particular, I guess, the employer's
role in most of these multi-employer plans. What role or voice.

does the employer have in the operation of the plan? What

ALDERSON REPORTING COMPANY, INC.
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control, if any, does he have over investment policies? What
control, if any, do employers who are part of these plans have
over increases or decféases in benefits?. Just as a backérounderw
SO we can pﬁt these-issues in perspective.

Mr.AShapiro; I think that is very good. I think it would
be very helpfu; fo the committee. .Let me start out, and I am
going to ask Bill Lieber of our staff who has worked in this
area e#clusively and who has much more background than I on a
lot of tpis, tO‘add,.to'give you a ;itﬁlelmore specifics.

I think I shoﬁld pbint out that 1T don"trthink.there is any
one uniform wéy that I could say it works iﬁ each particular

union, in each of the cases. It varies extensiveiy probably from

union to union and plan to plan as to how it should work.

However, there are some of these multi-employer plans that are

-made up .of very large companies, some very small companies, and

'théy are in different type industries.

In many cases théy are negoﬁiated by the unions. I would
say;in some>of your larger émployers your employers may have a
very strong voice. in what goes into it. On the other hand, I
think it is fair to say that you may have a number of smaller
employers tha£ do not get involved in the negotiation of the
pénsion plans and the conditions to it, and as a result they
assume that whatever is worked out‘on behalf of the negotiators
they agreeAto, they pay their amount of money monthly or however .

it may be set, and they accept probably on faith as to what °
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has been negotiated in their behalf.
As I said, probably the larger the employef, the more
involved they get; the smaller they are, they may have more of
a problem with cost,'understanding, and they rely on the
negotiations on their behaif and 6n others in that regard.
So I don't think there is any one way,4bdt I think the point
that you may be making is that there may be a number of small
employers that may not be fully aware of what is involved in some

of these pension plans, what responsibilities, liabilities that

may be there on their behalf. 'They know that they are going to

pay X amount of dollars each month or each quarter, whatever they

have to pay. That seems to fit within. their agreement on their

collective bargaining agreement, and they may. not fully understand

all the liabilities that they have agreed to.
| Senator Durenbergér. Well, clearly, és we go through this

process, you know we are all trying.to protect the retired
employee, but at the same time the decisions we make on this are-:
going to have substaﬁtial impact on employers.

Mr. Shapiro. Absolutely.

Senator Durenbergef. And it may be a matter of you have
to change the Taft;Hartley Trust provisions br something'like

that, but I don't know whether we could cover both sides of this

in our approaéh here. But I think that is the big concern all

of us have, is to protect some of these employers as well as the

retired employees.
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Mr. Shapiro. You are absolutely correct. You have éhe tWo
purposes of the committee in consideration of this legislation:
one is to protect the employees, those that have retired or are
contemplating retirement, thinking that they have certain
rétirement benefits, they have worked their entire life for it,
and to make sure they don't wake up after they have retired and
find out that they have.nothing or very little.

Alternatively, thére certainly is a concerﬁ about the-
employer, to make sure that you don't imbose liabilities go
strong on them and so mpch that they find that they just can't
stay in business, and theyihave a choice that if they stay in
business they can'"t afford the liability and if they go out of
business their employees may beé hurt. So they are-in'a very

difficult position, aiburden that is so great on them; or

‘alternatively, they may have worked their lifetime too and in

their later stage of life they may want to sell fheir business
and retire,~andAthey find that they can't sell their business
because the contingent liabilities on them are sq'great.that_they
can't get out of it.

So I think there is a fair concern on behalf of employers
that matches your concern that you should have for employees.
Reéonciling thesé various concerns are not always easy. In some
cases they dovetéil and others they are opposite. When you bend
over to protect the employees, you are hitting the employer. So

they are not easy. I think they should both be kept in mind.
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And the proposals that were sent up by the administration tried
to have a balancg, but people see balances in different respeété.
In some of the recommendations staff is making and the issues
we have here,Awe do both, trying to protect the employer from the
standboint of making the program éolvent and trying not to put

a burden that is too great on the employer, at the same time we

. are trying ‘to lock out for the employees as well by way of

iﬁCreasing the guaréntees for an employee, also by increasing

the premiums to make sure that the guarantees would be covered,
and trying to provide de.minimus rules on withdrawal liabilities.
We have tried to do it; but let me be very fair and say, on
behalf of myéelf aﬁd a- number of people we have talkéd to, we

are very nervous about this. We are concerned down the road

for what may be coming that we caﬁ’t see today. And I don't feel
that I could give this committee‘any assurance that the changes
that we ére recommending or when this bill is enacted by Whateve:

chahge we have, that the system will work the way that I think

"you would like it to work -- to protect the employees, to make

sure it is solvent, that the employers do not have an undue
burden. I don't know if we can reéoncilé all these various
factors in the way that I think that I would like to give you the
assurance and that you would like to have.

Senator Durenberger. Well, then rather than trying to

answer my question in any detail now, perhaps if you would keep

in mind as we go through each of these six major issues and any
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others that I, and I am sure everyone here, would like to know

the degree of control which.is left with the employer; and
particularly if you can help us see it from the standpoiﬁt of
different kinds of industry as well. - You spoke of the fact that
different unions will approdch-it differently. That-means
obviously différent industries will ﬁave‘different approaches,
and i_tﬁink we all need_tolknow-as Qe gd through this sbmething
about the differences'bétween vérious industries, require as
employer empioyer contfol over benefits; contributions,
inveétment pdlicies énd so fdrth.

" Mr. Shapiro.v I think Mr. Lieber maybe will help you to

vsummarize the way the program works. in general, so there may be

just a little bit of input that may help as well.

Senator Talmadge. 'Senator Bentsen.

Senator Bentsen; Mr. Chairman, as-Chaifman:df'the
Subcommittee th#t held hearings-on this,'what we have found is
a’.great deal more ‘probleéms. than. we found;undér single employer
plans. : | e R
tr"jThdse;in:quéétiéniﬁg:and’iﬁﬁtﬁémfégfimoﬁyy:andftﬁe'cbunsel'
undér:whicthdngréssfogéraﬁe@'in the beginning,-in 1974, on
ERISA and multiemployer plan§; later in fact did/not substantiate
itt‘fiIﬂjtﬁiﬁkuthé_chéngingwebéﬁémic‘cdn&itions forced'it;

The argument was that said you had multiple employers there
would be more stability, ahd'that kind of diversity of employers

than you had in the single-employer plan and therefore you
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could get by with a So-éent premium, where we went to a dollar
at that point on a single employer. That hasn*t proven the case
because you would have an industry in effect for theAmultiple
employer plan, and an industry would get in trouble, in economic
trouble. - |

So you have seen a number of these pension plans that are

not properly funded. You see some of them that are actually

ﬁolding-on waiting for this piece of legislation, and in fact I

think will default when this legislation is put into effect,
and expect PBGC to helpvpick up the deficit.
The other side of the problem that we are facing and why

we have a . real concern is if we don't act on a piece of

legislation you are going to see a lot of these pedple pull out,

"and you are going to see particularly those that are solvent

and can take care of themselves pull out. And they are going to

leave the package to those, é lot of them, that are not solvent. -

And the pensioners are going to be in real trouble.

I think we are faced with a situation where we are going to

- have to have a piece of legislation. We have looked long and

hard at some of the concerns that have been raised, some of them
that you have spoken to. We have seen situations where on the
withdrawal liability we have had some to testify to us that you
would have a small company that would have a million dollars in
assets but incur $5 million in liabilities, a trucking company as

I recall. A dairy company that I believe stated it had 9 million
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in assets would incur $14 million in liability upon withdrawal.
Now those things are disputed, and we have a paradox here
in that we have very sophisticated people on both sides, lawyers

and tax accountants and pension consultants, each saying the

other side doesn't understand the piece of legislation, and in

great dispute over what it will acCompliSh;‘

Now the staff has addressed thé-major concerns that came
before us, and we will havé some proposals fé; a number of those.
And.thé ones I have seen thus far I.feei that they ﬁave made some
real headway in trying to improve the législation. But there are
a lot of imponderables Ehat are going to be left.

' Senator Talmadge. Senqtor Chafee.

Senator Chafee. Mr. Chairman, could I ask the quéstion,

‘about is there a public policy reason for having multiple

employer plans?* Based.on what Senadtor Béntsen saidland what

Bob said here, it seems to me.that when you get a multiple

-employer plan frequently fhere is a. decreasing sense of

responsibility on tﬁe part of the employer ;ince he is a small
part of a bigger 6peration. And is the rationale for the
multi—employef plan that those employees in thqt indus;ry are
transient and thus get greater insurance from the fact.that thgir
employers, be they multi-employers in successive staggs'are pafg

of a master plan, thus there is a public policy feature in

- favor of the multi-employer plan?. Is that the rationale for it,

or is it because the union has become powerful enough to bargain

ALDERSON REPORTING COMPANY, INC.




300 7TH STREET, S.W., REPORTERS BUILDING, WA_SHINGTON, D.C. 20024 (202) 554-2345.

20

21

22

23

24

25

23

for a multi—employer plan?

Mr. Shapifo. I think you can say that there may be several
reasons for it. Let me give you an example which may illustrate
it. Let's take the construction industr? where you have a
construction job. Once that job is finished that employer may
leave but the employees afe available, and they'look around for
the work with the néxt empldyef.

Iif YOu have to have a period of years for‘vesting, you may
find employees of that particﬁlar industry, construction in this
case, would never_get a Veéted pension plan beqause tﬂey would.

never be with the same. employer if that employer keeps changing. -

- S0 the union will put.together a plan where they have all the

construction workers may be part of the union, and if they go
from one construction company to the next they will still be able
to get a pension pian because it would be a multi—employer plan
sponsored through- the union, and if he goeS'from‘one employer to
the other it is still~pért of a coveragé. It is the way they
carry your benefits, its portability..

Senator Chafee. I can see it. Is that true with most of

. them, say the Teamsters' plans? Do truckdrivers move around

from company to company?

Mr. Shapiro. It may be that they don't as much as
construction. I gave you probably one of the better examples as
to fhe need>for multi-employer plans, but it is probably fair to

say that the others where there is a multi-employer plan you have
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the same type of problems, maybe not to the same extent as you
have in the coﬁstruction industry.

Senator Chafee. fhank you. Thank you, Mrf Chairman.

Senator Talmadge. Mr. Shapiro, you may proceed, sir.

Mr. Shapiro. Let me just kind of summarize then the way I.
am'going to approach it so you can just see the big picture
firstf' I am starting off with a stétemenf of policy which does
not appear to be controversial from all accounts that we have
talked with people. The next big area, and probably the biggest.
area of consideration in this_legislation is withdrawal |

liability. When someone withdraws from a plan, an employer

withdraws, to what extent is there a liability with regard to that

employer?

The next area is the computation. Well, it is imposition

of the liability and then the computation of that liability. Then

we have a de minimus rule on the withdrawal liability, trying

to find if theére are small amounts that they would have a de

minimus rule on a mandatory basis and a discretionary basis. And’

then the effectivé date is an important issue.

The next major category is the reorganizations. And this is
where a plan is in financial difficulty and we are making some
determinations as to whether ot.not there are reduction of
benefits and so forth. So that is ah érea of financial

difficulty.

The next major category is the question of premiums. To what
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extent should they be increased and how much?

And the following area is the guarantees. To what level
should the Pension Benefit-Guarantee Corporation guarantee the
amounts to employees. And there are some revisions in that.

Lastly, a smaller issue dealing with the actuarial standards
requitement for actuaries when they identify cérééin problems.

So these then are the major areas that the staff has put
together as issues for the committee. The first one is on page
1 of our document. It ig the stafement of policy. It is I. Agd
I fhink the important reason for statement of policy is a major

coﬁéern,that many of us have now to make it clear for now and the.

- future that the federal government is not underwriting the

- Pension Benefit_Guarantee Corporation, that it is a self-sufficien

guaranteed termination insurance system.
The present statement of policy does not deal with that
issue. It relates more to looking at the multi-employer plans.

Neither the House bill nor the Senate bill relate to the financial

aspects of it,'but in talking to the staff it does not appear to

be a concern to making this point cleaf. And therefore, the
staff recommendation that is listed at the bottom of that page
is 'that the committee may want to consider providing that the
policy of the act is to protect the interest of participants and

beneficiaries in multi-employer plans and to provide a financially

self-sufficient program for the guarantee éf'employee benefits

under the multi-employer plans.
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Senator Talmadge. Any objection to that recommendation,
gentlemen?

Without objection it is approved.

Mr. Shapiro. On page 2 of the.material begins the big
question of withdrawal liability, and this is the question where

the employer withdraws from the plan. Under present law there

is a problem as to why'there are suggested changes. The present

treatment,says.tbat the liability of the employer under a multi-
employer plan ends when the employer withdraws from tbe plan. He
has no'liability nnlessvfive years after the withdrawal:that
particular:plan terminates.and there aresinsufficient assets in
order to guarantee the amount of benefits to the employees.

In that event;bthat type of terminatidn,ieach employer who
maintained the plan during the five-year period.before it
terminates would be liable to theIPension Benefit Guarantee
Corporation for a share of the insuffieiencyl

So the only time there is withdrawal liability is if the
plan terminates within a five—year period owahen an employer

withdraws, There is a limitation in present law, however, that

- an employer is not liable for more than 30 percent of his net

worth.

Senator Wallop. Bob, could I ask a question on that, because
that sentence is unclear, liabilities limited, however, to 30
percent of its net morth. Is ‘that the plan or the --

Mr. Shapiro. . No, the employer.
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Senator Wallop. The employer?
Mr. Shapiro. The employer. Okay, now that is present
law.
Senator Bentsen. That is also under the single-employer
plan now?

Senator Wallop. Yes, I just didn't understand who "it"

- referred to, whether "it" was the plan or "it" was the

employer.

Mr. Shapiro. Senator Bentsen is correct that that
limitation of 30 percent of net worth applies both to siﬁgle-
eﬁployér plans and multi-employer plans. |

| Senator Bentsen. Is there any effort to change that 30
pércent?

Mr. Shapiro. There isn't. All the bills that have

proceeded so far do not have any limit. In other words, there is

" no cap on that. In other words, they are eliminating that

provision in present law. There is a concern that that limit is

" not the appropriate limit for sihgle-employer plans and that any

subsequent. legislation on>single—employer plans-mayvcarry
proposalé to eliminate that rule. Whether or not to have a cap,
as far as I know, has not been determined.

But in the bills, aﬁd I am going to get to this 1atér, but
in the bills that have passed the House and the Senate Labor
Committee do not have any cap at all. They have eliminated the

30 percent limit .in the present law and do not substitute it with
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‘any limits.

Senator Wallop. Can-I ask a question? It seems to me that
there is an interest in here that is perhaps one that we haven't
talked about. It talks about the employer's interest. It talks
ébout the employee's interest in the solvency of his retirement
plan. There is another interest, and that is the employee's
pfesent employment.. And it would seem of Very'little use to him
to have a_benéion benefit that was guaranteed if he didn't have
a job. And if by inadvertently making this the reason for the
ddwnfall of a coméany, by not having any limit at all, that
intetést would be ignored.

qu. Shapiro. There is a very real conéern that some

employers may be placed in the problem that they can't afford

- to stay in and they can't afford to go out of business because

their liabilities are in excess of their net worth, and they are

iﬁ a quandary, ‘and there ére several situations that we are
aware of that present that problem.

Sénator Packwood. But it seems to me, Bob, it is helpful
if‘we start with the premise that the purpose of this whole
concept from ERISA onward was to guarantee thaf there would be a
pension for a worker who has been guaranteed a pension.

Mr. Shapiro. That is right.

Senator Packwood. And that ought to be the presumption from

which we start, and then weigh whatever changes we have to make .

in that, whether it is withdrawal liability or flexible withdrawal
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liability, against»that goal. And we may have:to make soﬁe
decisions, and we may have to back away from that premise a bit.
But T think that ought to be the paramount premise we start with.

Mr. Shapiro. Yes, that is correct. That is fully the case
under which this wholé program was put together by the Congress
in 1974, to have these guarantees for the pensions thaf the
eméloyees thought they had and to provide this termination
inéﬁfange to cover that.

Senéﬁor Dole. Could I just ask one other.basic question?
Do either of these bills have a sunset prdvision?

Mr. Shapiro. No. |

The next item is an overview of the two bills to give you

the flavor of the foregoing specifics. Both of the bills, and

that is the House-passed bill and the Senate Labor Committee bill,

an employer who totaily or partially withdraws from a multi-
employer pension plan generally is liable for a portion of the

plan's unfunded obligations as of the time of withdrawal. So

’théy are-requiring a withdrawal liability. That is the basic

premise that the bills revolve around.

There are also special provisions that are added in all of

 these bills to relieve the employers in certain industries --

for example, the construction, entertainment industry -- from
withdrawal liability in certain cases because of the uniqueness
of their particular industries. There are also de minimus rules

to provide exceptions for very small liabilities, and also the
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bills have basic methods for computing the liability.
As you will see at the bottom of page 2, there is é definitio
of complete withdrawal, which is essentially when the employer

permanently-ceases to have an obligation to contribute under the

plan or when an employer permanently ceases all covered operations

under the plan. When these two conditions are met, that is a
complete withdrawal on which the liability is imposed on the
employer,

The second case, the B there at the bottom of the page,
ﬁartial withdrawal, is the main. area that causes problems. So you
can crystallizg the complete withdrawal many times to a better
exteﬁt, and partial withdraWalé, where you don't have the complete
withdrawalﬁ.and there ére-three cases under the House bill on
whigh partialvwitﬁdrawal occurs, |

At the top of page 3 you see those three caseé. The first
one is that you will have pértial withdrawal if there is a 60
percent declinévin the employer's.contribution base. And that
continues fof three consgéutiﬁe years.

So if the employér has a 60 percent decline, that is treated
as a partial withdrawal on which he has a withdrawal liability.

The second is a case where you have partial withdrawal
because the employerbcloses one or more facilities, which is
commonly referred to as the Facility Closing Rule. Sc if the
employér closes one or more facilities, there is more than a 25

percent decline in the employer's contribution base. In that
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case you will have liability as a result of the partial

withdrawal.

Thirdly, if the eméloyer who is reéuired to contribute to a
plan under several collective bargaining agreement and ceases
Eo have’én obligation to contribute under at least one, then you
have partial witharawal.

So if there are several collective bargaining agreements .and

if under one of these collective bargaining agreements the

employer no longer has an obligation to continue, he is treated

as having a partial withdrawal and on which there is liability

imposed iﬁ-that case.

All three of these, the parti;l liabiliéy is based on his
prq}rata_portion of his liabilities as of the time thét he is
treated aé having a partial withdrawal.

Okay,'Item C theré, middle of page 3, is a special rule for
construction; entertainment industries, and this is where there
is a witharawal and the employer éeases to do business. The
assumption here isAthat.that particular employer may finish a

construction project. Then that project is finished, but the

employees may go to another emplover and work on another project,

and therefore, the employees, it being a multi-employer plan,
are not necessarily disadvantaged, and as a result of that the
House bill has a special rule not to impose withdrawal liability
on an employer who finishes a project and in effect ceases that

operations as that result.
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 that is in the Senate bill as well. Andfﬁhe-rest-of that page

in the case of the definition of partial withdrawal. One is the

-

32

At the battom of.thefpagejgthé“staff'summarizeé:thé.Senate}
Labor bill which come very close £§ the typeé'of rules for
partial withdrawals that are in the House bill. The percentages
are changed from 60 percent to 80 percent decline, and it is on

a two consecutive-year basis rather than the rule in the House

There is also a different facility closing fule. That is at
the'bothm of that page, and then we go to the-tbp of page 4;‘
which the Senate Labdr Committee also has a cbmparable rule for
the collective bargaining agreement where ﬁhe‘employer ceases
to have obligations under one of the ﬁlans;

There is also a special rule here for retail food industry

is summarizing some of the differences in.the Senate bill,
although'in‘many respects théy aré véry_cldse, aﬁd I am not goiné
to go over every specific one in the.Senate,bill as sﬁch.

In the middle of page‘4,'the 3 ﬁherefis a list of the issues
that the staff-believes'appropfiate for'the Finénce Cdmmittee
to consider, and these deal with partial withdfawals.} We have -
not heard of any problems wiﬁh regards to»a coﬁplete withdrawal
on the Hbuse bill and the way the Senaﬁe Labor Committee works,
and the issues that we havé deal with modificationé in the rules

relating to partial withdrawals.

There are three issues that require the committee to consider]
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decline rule, the contribution based upon rule. The second is
the facilityvclosing rule, and the third one is thé bargaining
unit rule. These are the three areas that the staff is making
recommendations that YOU may want to consider.

The specific recémmendations are on thé.top of page 5. 1In }
the casé of the contribution base the staff has suggested a
compromise between both the House rule and the Senate Labor
Committee rule, and that is that you may want to conéider
adoptingAthe-coﬁtributiéﬁ decline definition of partial withdrawal
as contained in the House bill.

Howevér,.insteéd‘of a 60 percent decline‘rate,_to ﬁse a .
76 percent degline rate. And thét is where the Senate rule has

an 80 percent, we are taking as 70 percent, which is in between

the 60 percent of the House and 80 percent of the Senate, and

.yet using the rule more essentially under the House bill in that

regard.

Senator Talmadge.. Is there any discussion of that
recommendatioﬁ, gentlemen?  Senator Bentsen, do you recommend it?

Senator Bentsen. Yes, I think that'is a goéd compromise,
and I have diécussed it with staff.

Senator Talmédge. Any objection?

Without objection, it is approved.

Mr. Shapiro. I think it may be apprépriate, Mr. Nagle from
the Pension Benefit Guarantee Corporation may want to comment

on this and some other areas, and. I should point out that he and
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" the people in the Pension Benefit Guarantee Corporation have a

significant amount}of expertise in this area. They have worked
in it ever since 1974, and they have got a wealth of background

that may be very helpful to the committee. And I think that he

indicated helwould like to make a comment to the committee in this|

particular area.

Mr. Nagle. Mr. Chadirman, we would have no problem with' the
étaff's recommendations on the partial withdrawal rules except

that we would suggest that you might keep the facility closing

rule.

4

One of the ijectivés in'ﬁhe partial withdrawal rule has not
been to trigger, it has been'£6 avoid triégering withdrawal
liability when there are temporary fluctuations in an employer's,
in the contribution basevwith respect to a particular employer.
But when-a facility is closed or withdrawn from the plan, then
that signifies'some permanent withdrawal from the contribution
base, and we think it is appropriate to impose a withdrawal
liability in that type of-situation.

When a fécility is closed of withdrawn from the plan, there
may be a considerable impact upon the plan. The other employers
will have to pick up the funding burden( aﬁd we ao think that is
an appropriate occasion to keep.

Senator Packwood. What'are you suggesting specifically,
that an employer whp closes a plant for business reasons continue

the total liability of the plan for his employees or what?
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Mr. Nagle. No, he would continue funding payments.
~Senator Packwood. For the employees in that closed plant?

Mr. Nagle. That is right. It would be based upon the

- withdrawal liability formula spelled out in the legislation and

an allocable portion attributable to that fadility.

Senator Packwood. I understood the withdrawal part, but I

didn't understand what you just said about eliminating the

‘facility closing rule. You don't mean eliminating it then; you

mean making it the same as the partial withdrawal?

Mr. Nagie. Yes. The staff has:recommended that you might
dfop the facility closing rule as an incidence of partial
withdrawal, and‘weiare suégesting that to the contrary you keep
the facilityiclosing rule as a péftial wiﬁhdrawal.

Senator Packwood. Ali right. And the staff is saying _

what, eliminate it altogether, you close down, you have no.

'liability?

Mr. Nagle. I think that is the point.

Mr. Lieber.: No, what. the proposal goes to is suppose you
have several facilities. Say you have a chain of stores, food
stores.

Senator Packwood. A & P for examble.

" Mr. Lieber. A & P would be an example. You close one
store.

Senator Packwood. Right.

Mr. Lieber. So you close the facility. Under the bills
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fhat'could'trigger a partial withdrawal just because you closed
one store, or you had one steamship and YOu took it out of
service.
Senator Packwood. Right.
Mr. Lieber. We havé»heérd from some of the maritime
people who are concerned about thét.
- Senator Bentsen. But you havé left in the overall
percent;ge?
Mr.:Lieber. But you have left the others in, tha£ is
correct;
Senator Bentsen. . The ovefall percentage is still iﬁ there.

Mr. Lieber. That is correct, and you haven't had a 70

I think among the concerns that were raised here was you

would be saying you closed one store and that produces a partial

of your business_and-not trigger a partial withdrawal, provide
it didn't close the facility.

Senatof Dole. By adopting that 70 percent, do wé need the

Mr..Lieber. I think that is the question the staff is
raisihg.

Sénator Dole; And you suggest we don't?

Mr. Shapiro. We .suggest that you may not need it, because

there may be certain anomalies the way it may work. The Senate
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. Labor Committee has it in their bill, and apparently the PBGC

believes that it should be kept. It is our feeling that as long
as we have the 70 percent we have the safety valve there in case
you have a decline, but you don't necessarily need the facility
closing rule just because you may close one A & P store, for
example.

Senator Wallop. Can the PBGC explain why they feel it is

. important?

Mr. Nagle. ThéAclosing'of a facility, or a partial with-
drawal can have as severe an impact upon a plant as a complete
withdrawal. The problem with devising a partial withdrawal rule 
has been not to trigger liability for temporary fluctuétions,
but in the case of a faéility you seem_;ess likely to encounter
that pafticular problem. When a facility is closed, it is a
permanent typerf an event.

Now the Houée—passed bill did provide that if a faciiity'
ciosing resulted in a 25 pércent.decline-in the contribﬁtion
base that would constitute a partial withdrawal. Now 25 percent
decline can be a substanﬁial removal of employees from the
contribution base, can have a considerable impact on the plan,
and it does indicate that there has been a permanent wifhdrawal
of that segment of the employer'é operation. And it seems to us
that it is an appropriate occasion to have a partial withdrawal
liability in that event.

Senator Wallop. Say you took a steel corporation and they

ALDERSON REPORTING CO_MPANY. INC.




300 7TH STREET, S.W., REPORTERS BUIL_DING, WASHINGTON, D.C. 20024 (202) 554-2345

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

.24

25
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obviously desirable to close down, but their ultimate plans
would be ﬁo build new mills. Does ahything good happen to them
if they go back onstream at somé other time? -

I mean it seems to me what you ére creating is a circumstance
where we are going to assure the maintenance of old faciiities

to the exclusion of new ones as a matter of just business

judgment.

\Sénator Talmadge. . Senator Dole.

Senaﬁof Dole. Could I just éuggest, mOvé we'aécept the
staff recommendations to eliminéte the facility closing rule?

Senator Talmadge. Any disﬁussidn? Any objecﬁion? Without
objection it is approved. |

Now, gentlemen, we are-having a vote on cloture now. We
might run aﬁother five minutes if you like; then I would sugéest
ﬁe go vote and come back aS~sooh;£hereafter as‘possible and make
as much progress as we can today.

Mr. Shapiro.

Mr. Shapiro. The'third recommendation we have, at the top
of page 5, with regard to the definition of partial withdrawal,
is in the case of the collective bargaining agreements. We
suggest that you may want to adopt the rule in the Labor bill,

S. 1076, with respect to an employer who ceases to have an

'obligation to contribute under at least one but not all collective

bargaining agreements.
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Senator Wallop. What is that rule?
Mr. Shapiro. It is the rule that is listed at the top of

page 4, that says if an employer is required to contribute to a

plan under several collective bargaining agreements, it ceases

to have ‘an obligation to contribute, however but continues to

wéfk undér at least one but not all of the agreements, then it

' is treated as having a partial withdrawal. That is in the Senate

Labor bill.

It is not that much different thani:the House bill, but it

- seems to work a iittle bit better.

Senator Talmadge. Any objection? Without objection, it is -

- approved.

Mr. Shapiro. .The:next issue is in the middle of page 5,

transferor liability. This is a very difficult area to get a

handle on. It is when you have a business that is either sold.

'Either ydu are selling assets or stock, and the question is

should the transﬁeror have a liability.

Oon the one hand, ybﬁ may think tha£ the transferor itself,
it may be that he shduldh't have a liability, but then again.
this is where you have éotential evasion, because you may have
someone that will sell it to someone who is not financially
solvent, and therefore if the liability is transferred, the
transferor has no liability but the transferee can't support and
maintain the plan. And therefore, the retirees may be hurt by
it.
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In order to get around potential evasion there is a concern
(:) : 2 that you have some form of liability on the transferor when assets
3 or stock may be sold.
4 . . . S .
The question is how you get .a handle on it, and it is not
5 . . .
ﬁ quite clear. 1In the Senate Labor Committee they applied a
N .
T .
6 s s . .
§ transferor liability for the sale of assets. ' They did not do so
N - .
aQ :
7 ) . -
S _ with regard to stock or any other transfers.
o : .
2 4 :
8 _ ,
S We do not have a specific recommendation we have in there
S : .
a 9 ~ .
{ Z because we don't know exactly how to. get a handle on all types
© ' - :
| £ 10 : : . ' .y -
g. | of transfers, because it may cause.potential problems. What we
o .
11 A . _
| -2 may suggest to the committee is that although we don't have it
g 12 | | | | |
| g | printed here you may want to accept the transferor liability
1 2 13 |
‘ (2; 2 that the Senate Labor Committee has, and that is in the case of
‘ z 14 . . .
| = assets, but not to have any specific rule with stock that is
| o : .
| g 15 S .
} E not generally the case because no one likes to assume potential
| 16 : ‘
| 5 contingent liabilities when they buy stock, and as a result to
R . oo _
g require the PBGC 1in the committee report to review all forms
5 18 o |
= of transfer of stock and any others, &and if it appears that there
o~
19
§ are some abuse, avoidance in this area, that they 'should make
20 - ' ‘ : : :
|| recommendations to the Congress to deal with any avoidance that
21 , |
. may occur in the future.
: 22
B Senator Talmadge. Senator Bentsen.
2 .
' Senator Bentsen. Mr. Chairman, I think that is a good
24 | ' . ' ,
) )~ suggestion because I could envision a transfer of assets where in
- 25 ||
effect there was no equity remaining, and in that kind of a
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situation the liability means nothing. And you could have a

real evasion in'thié; and the pensioners suffer. So I would
think giving some'authority there to try to stop these kinds of
evasions'or fraud would help, because you juét can't anticipate
every situation,

Senator Talmadge. What are you recommending, Sehator
Bentsen, same as -the staff?

Segator Bentsen..lI am recommending what the staff is, that
they give PEGC some authority there to look at the overall
picfurew

" Mr. Shapiro. That is right, it would be the same rule of‘
the Senate Labor Committee with regard to assets, but then give
the PBGC general authority -- the committee would be instructing
PBGC to review the whole éréa of transfers and if there appears
to be-ofher abuses to.make.recommendations as they see them.

Senator Talmadge. Any objections?

Senator Wallop. Well, Mr. Chairman, I would like to ask —--

Senator Talmadge. Senator Wallop.

Senator Wallop. Are you suggesting that they make
recommendations through the Congress?

Mr. Shapiro. Yes.

Senator Wallop. So that they would not have unlimited

authority to make approvals?

Mr. Shapiro. That is correct.

Senator Dole. They can handle that all right; PBGC, they can
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do that?
Mr. Nagle. We can make recommendations, yes, Senator.
Senator Talmadge. Any objection?
Senator Durenberger. - Mr. Chairman, just to clarify the
question. |
Senator Talmadge. Senator Durenberéer.
Senator Durenberger. To the degree that 1076 does speak

to sale of assets I have got a question that relates to those,

- If this liability is in the form of a lien on the assets or

something like -that, are Qe_referring only tb-the assets-that
are transferred or-ail aséets ofithe'acquiring --

Mr. Shapiro. Thefe is a bond.that is éenerélly reqﬁired in
£hat case., - What this is really saying is that the tranéferor
still may have some liability even after he has trahsferred'it
fo make sure that he doesn't trénsfer assets to someone who |
doesn't have any equities at all and the_retirees really -- that i
is really a transfer just to get‘ardund'any potential liability
by the transferor to deal with th&t,:this particular recommendatio
would suggest that the transferor has liability én the sale of
assets; that is, retained by him for a period of time.

Senator Talmadge. Any further discussion? Ready for the
vote? All in favor?

Without 6bjectidn it is approved.

Let's go vote, gentlemen, and return immediately.

(Recess.)
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Senator Talmadge. The cémmittee will come to order; You
may proceed, Mr. Shapiro.
Mr. Shapiro. We had left off on page 5 on the item C there

in the middle of the page, the expansion of the construction

~-industry exception. Under the bill there ‘is a case where an

employer who ceases to do business in the area was covered by a
collective bargalnlng agréement is not subject to withdrawal
liability. This applies specifically to the construction
industryvand the entertainment industry.

" Questions have been raised -as to whether or not this should

. cover other industries as well. The Senate bill allows, "gives

the PBGC discretion to cover any other industry wifh a four-year’
delay, meaning they can't do it till four years from now.

We have reviewed the situation knowing that a number of
ihdustriés‘aie interested in having that particulér exception,
have approached a number of members on that.. And on the tdp of
page 6 the staff has a recommendation which adopts a &ersion-of
the Senate Labor-bill. The suggestion is the committee mighf want
to consider aaopting the Senate Labor bill, which gives the
PensionABenefit Guarantee Corporation discretion to add specific
industries to the rule thaf withdrawal liability does not apply
if they cease to do buéiness, but without the four-year delay.

In other words, they can do it immediately, and this is completely
within the discretion of PBGC.

Senator Talmadge. Any discussion?
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Senator Dole. Mr. Chairman?

Senator Talmadge. Senator Dole.

Senator Dole. - On that point I underétand Senator
Durenberger ﬁay have é particular quarrel with tﬁat recommendation|
may have a slight amendment to it. I wonder if we could jﬁst
pass over that;

Senator Talmédge.-‘YOu want to pass over that until he
returns? That will go over.

Mr.-Shapiro. The next item on page 6 is item D there which
is ‘a special exception for the 1950 United Mineworkers plan.

The iséue invoiyed iS'whetheerr'ﬁOt:there should be a limited.

exception from the withdrawal liability that is provided for the

-1950 Uhited Mineworkers plan as long as that plan meets a

special strict funding requirement.

In.our discussion of that with-‘the Pension Benefit Guarantee

Corporation it appeafed that that is a problem that they have

foched on and may have a recommendation that accommodates a
Concerh_for both the employeeé and fhe'employer and deals with
the funding, aﬁd I think it may be appropriate for the Pension
Benefit Guarantee Corboration, Mr. Nagle, to respond to that.

Senator Talmadge. Mr. Nagle.

Mr. Nagle. Could I ask Mr. Cole to comment on that, Mr.
Chairman?

Mf. Cole. We reviewed a proposal that was put forward by the

employer group and by the union, and there are a number of
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changes that we would suggest in that proposal to tighten up
the instances in’whicﬁ there would be eome forgiveness of
withdrawal liability for the remaining employers. And we have
discuseed those changes with Mr. Lieber, and we feel that if -
these;changeS‘are made, then the risk te the insurance System‘.
would be very minimal and at the same'tiﬁe it would provide some
relief te the emplofers.

The basic idea is that if there is a very large decline in
the nature of one-third ef the total-contributionvbase and more
than 50 percent of that becomes uncollectable, then if the
parties at soﬁe point iﬁ the future -- it couldn't be immediate,
it would have to be atvsome delayed point in time —-.should
decide to terminate thefplan, the remaining emp;oyers would get
some limited relief with respect to-liabilities that were not
attributable to eﬁployees that had at least ten:years service
Qith the~contributing emplojer.

Senator Talmadge. What you are doing is recommending the

staff's suggeetion, is that it?

Mr. Cole. Yes. And I think that we can work out the
particular details with the staff on this proposal.

.Senator Talmadge. Senator Bentsen.

Senator Bentsen. Mr. Chairman, I met with the chairman of
the House committee on the same issue, and I believe with the
modifications that they are discussing that it is an amendment

that ought to be acceptable and one that we could work with.
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SenatortTalmadge. Any further discussion? Senator Dole.
Senator Dole. Well, no discussion, but I assume that the
stafflconsﬁltation includes our staff.
Mr. Shapiro. Senator, every time théf we had a meeting the
majority and minority staffs attended all discussions, or were
invited every single session.

Senator Dole. Well, if it was worked out on that basis,

.no problem.

Senator Talmadge. Any objection? Without objection it is
approved.
Mr. Shapiro. The next item on page 6 is item number E,

which is a proVisiQn for the West Coast Longshore Labor Plan, and

-1 can summarize that by saying this deals with a provision that

was put in the House bill at the redommendation of the Pacific

Maritime Association. After the Ways and Means had reported the

"~ bill they reviewed the proposal that they had as an amendment

énd deqided they didn't want it. They wrote a letter dated
April 10th to Chairman Ullman of the WaYs and Means Committee,
.requesting the provision come out. However, the committee had
already'reported it, and since they were the sponsors of the
amendment and the House bill, they would like for it to come out,
this just is a recommendation that the committee on to their
request and just take the provision out.

Senator Talmadge. Any discussion? Any objection? Without

objection it is approved.
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payment for a 30-year period.or until the liability is fully

~participating .plan may insure their own payment of an

47

| Mr. Shapiro. At the bottom of page 6 comes a ﬁew'area, and
that is the computation of withdrawal liability. Under the
House bill an employef?s withdrawal liability is a share of the
plan's unfunded benefit obligations. That is all of their

obligations, and that particular liability is presumed to be

The annual amount of the withdrawal iiability that is
determined undef the House bill, and that is the amount that the
employer’pays[ is determined by a‘formula which takes the highest
rate that the empioyer contributes during a 10—year,period
preceding the employer's withdrawal as the average contribution
base. And you take thevthree consecutive years in this.lo—year
period'Which produced phe’highest_average. So'it is'a_formula
that is based on those particular calculations.

The employer under the House bill would continue to make that

paid off.
There is also a provision in the House bill that provides
what is referred to as a super trust that allows a reinsurance

plan. This is set forth at the top of page 7, where a

uncollectible withdrawal liability.
The Senate bill, S. 1076, provides a different formula that
deals with a five-year period rather than the 1l0-year period for

making the determinations, and there is also a period that the
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payments would apply for 20 years under the Senate bill rather
than 30 years that is under the House bill.

So.essentially these are the major features of the two bills
relating to the Computation. The issues for the committee to

make decisions is in the middle of page 7. The first one is the

'base for the computation of withdrawal liability. And the

‘question is should it be on the employer' entire unfunded

liability, which is the provision in the House bill.

The staff suggests that you should base the withdrawal
liability on a plan's unfunded vested benefits. it is more of a 
simple case Qhere you cén get a handle on what that is. In the
case of partial.withdrawal it-appears appropriate to use the
plan's unfunded vested benefits for the computation.

Senatqr Talmadge. "Any discussion? Any objection? Without
objection it is approved.

Mr..Shapiro. The next itém at issue is at the bottom of page
7 which deals with the base years that you take into acéount to
determine an employer's annual withdrawal liabiiity payment. As
f said, the House bill is on a ten-year bill. On the Senate
bill was a vefsion of a five-year period.

The staff recommendation is set forth at the top of page 8.
Whét we are suggesting 1is you may want to adopt a rule that

is somewhere between both the House and the Senate under which an

~employer's annual withdrawal liability payment is determined by

reference to the average contribution base, and that is for the
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ﬁigh two years within the last five years.

So in other words, you take the last five.years, and you take
the highest two years for the contribution base, the highest
two years for the rate of contribution, and you determine your
computation on that basis.

Senator Talmadge. . Any discussion? Senator Dole.

Senator Dole. Is that the provision in S. 1076?

Mr. Shapiro. It is a version of tﬁat. I mean, itxis a
modification of that. It is five years, but we are'taking.the
high fwo on both a_contribution.base'and the contributibn rate.

Senator Talmadge. Any objection, Senator?

Senator Dole. No, that is fine. ”

Senatof Talmadge. .Aﬁy objection? Without objection it is
approved.

Mr. Shapiro. The next issue is C on page 8. It is the
cap on the duration of the withdrawal'liability payments. .The
House bill has 30 years. -The'Senaté Labor bill has . 20 years
as the maximum numbéf of years for éayment. ‘The staff recommends
using the Senate approach, which is a 20~year cap.

Senator Talmadge. Any objection? Without objection it is
approved.

Mr. Shapiro. The next item is middle of page 8, item D,
the employer abilityAto Chalienge withdrawal liability
determinatiqns. | |

The question is should the plan have a presumption that they
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are correCt.\ The staff has a recommendation which is at the

bottom of page 8, that the committee may want to consider
adopting rul;s under which a plan's determination of withdrawal
liability is not presumed correct; two, that any disputes as to
withdrawal liability.are subject to compulsory and binding

arbitration; and, three, an employer is required to pay withdraWai

liability as determined by a plan pending the resolution of the
. dispute and any failure to pay the installment pending the

‘resolution of a dispute would not, however, accelerate the

payment‘qf liability.
Sénator Talmadge. . Any discussion? Without objection it is:
approved.
| Mr. Shapifo. :Thevnext~item is on page 9, E, which is a

temporary waiver of withdrawal liability payments, and this is

'~ a case where you have an employer that may have financial

distress any -any paymeht of the liability may potentially cause
that particular employer to'gé under. |

"The staff sugéests'a recomﬁendation that you consider that
thét requires a plan, onCe-they have the approval of the Internal
Revenue Service -- so the IRS would have to make this approval --
but they could temporarily waive the payment of withdrawal
liability by an employer as long as that employer is in
finaﬁciai distress?l And that is determined by the Internal
Revenue Ser?ice. The Service would approve any of the waiver

requests where the IRS determines that the waiver was in the best

ALDERSON REPORTING COMPANY, INC.




o

300 7TH STREET, S.W. , REPORTERS BUILDING, ‘WASHINGTON, D.C. 20024 (202) 554-2345

./"’.‘K\-
M

10

11-

12
13
14
15
16
17

18

19

20
21
22
23
24

25

interest of a plan's participants and the beneficiary, and a
petifion for waiver couid be filed with the IRS by either the
plan or the employer and no approval would be required with a
plan on its own to grant é temporary waiver.
Senator Talmadge. Any discussion? Senator Dole.
Senator Dole. The IRS determines financial distress?

Mr. Shapiro. The IRS would make the determination of

 financial distress. In other words, either the plan or the

union or the employer could make the request but the IRS makes
that determination that financial distress is ﬁhere.-

Senator Talmadge. Without objection it is approved.

Mr.vShapiro. The next item is a very controversial one in
which the étaff finds it difficult to haveia.recommeﬁdétion-as
sﬁch, and that deals with a dollar limitation on,wifhdrawal
liability.

As indicated, present law has a dbllar limiﬁation'which says
that -a particular emplbyer would not be subject to any.
liability to an extent greater than 30 percent of. that
particular employer's net worth.

Neither the House bill nér the Senate Labor Committee has
any dollar limitation. 1In other wqrds, they repeal the
limitation under present law. There are some that have
indicated that an employer should know that there is some amount

on which there would bé some dollar limitation on this actual

amount . Making a determination of a percentage of net worth does

/
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raise some potential problems in making a determination of what-
net worth is. Tﬁere i1s also a distinction that has been raised
by some as to whether or not it should apply to both éoing
concerns and concerns going out of business. |

I mean if a business is a going concern that maybe there
should be no cap on that, because aé long as they are'inlbusiness

théy can pay off the amount, and they do have a 20-year cap which

»you jﬁst_agreed'to. But if a company is going out of business,

then possibly there-should be a cap that can be determined as of
that particular time.

However, that is an issue that the PBGC has a very strong
position that they dolnot feel that you should have any cap at
all, and becausé of the strong views of the other committees,
the PBGC, the staff found it difficult to make é recommendation.
It may be that you would want to hear a commenﬁ from PBGC on why
they would like not to have-a cap.

Senator Dole. What haépens i1f you take bankruptcy?

Mr. Shapiro. 'Wéll, at some point the funds just aren;t
going to be there. So, you know, if you ﬁave liability above
any assets or any net worth, they are juét not going to be able
tQ get it.

Senator Talmadge. Senator Bentsen, do you have a
recommendation on that?

Senator Bentsen. This is one we ought tb.pass over, I

think. This is really one of the toughest ones we face, because
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they make.the point that you can have a company with virtually

no net worth that continues to operate, and if you have a

limitation of 30 percent, why, they will take that as the

liability and pull out of the plah. I have difficulty answering

that argument. I am afraid I don'tAhave a recommendation.
Sehator Talmadge. Mr. Nagle, do you have a recommendation?

. Mr. Nagle. Well, we share the concern that Senator Bentsen.

"just expressed. 'The:fact-is that there are many employers who

are able to function and quite well with very low net worth, and

if theie were a net worth limitation on'their’withdrawal
liébility many of them would find it advantageous to pull oﬁt and
saddle the rest of the employers with that burden.

Senator»Bentsen. .Mr. Chéirman, the other side of the
argument that we face is thé oﬁe I cited you earlier, where one
company had_é net worth of a million and would incur five million
of liability, another company had a net wbrth_of nine million
and would incur 14 million of liability.

~Senator Talﬁadge. ‘What'ié the alternative here? Senator
Dole I think raised the point.. Will they pull out or go
bankrupt? Do they have that choice?

Mr. Nagle. Well, one important factor I think should be
considered ié that under the proposals here they would not have
to pay that withdrawal liability in a lump sum. The idea has
been to translate thét into an ongoing funding obligation so that

they would be continuing to pay to the plan over an extended
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period of years.
Senator Talmadge. Senator Bentsen.
Senator Bentsen. Let me make another point, that I think

we get to later in these recommendations, and one that I think

very strongly we should have, and that is that‘geﬁeral creditors

come’ ahead of this liability. Otherwise, you would have the

problem of people not being able to borrow money to continue,

‘bécause they wouldn't know what this contingent liability might

be.

I. assume that recommendation is coming along later. I

- believe we had that -- did we have that in the singleFemployer,_

that kind of a general creditors have a prior liability --

following the assets rather?

Mr. Halperin. .You have the net worth limit. Then of course

the general creditors would come first.

Senator Bentsen. I am not sure that the bill presented to
us provides that, andAI thought that was going to be a
recommendation that woﬁld be made, where general creditors would
come first. Isn't that coming along later?

Mr. Lieber. I believe what happens is that you compute the
net worth taking into account all of the assets and liabilities
and if there is net worth PBGC's claim has the»same status as a

tax. claim, which is a preferred claim. That is in the single

employer program and now.

Senator Bentsen. Well, that is if you are going to the net-
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worfh. But if you go the other way where they have. the total
liability, how would general creditors, what would be their
priority? Would they have one? Because if you don't you get
into some real credit problems here,.don't you?

Mr. Nagle. You could provide for subordinating the claim.

What we are particularly concerned about is the ongoing emplbyer

‘who is not in bankruptcy or who is not closing down and paying

off creditors. An ongoing employer is the primary concern here.

Senator Bentsen. I think you have to subordinate to.the
general creditbrs.

Senator Talmadge. Otherwise, the su?plier might not issue
supplies.

Senator Bentsen. You could endanger an ongoing company.

Senator Talmadge. Exactly.

Senator Bentsen. Don't you have some recommendations on
that at some point?

Mr. Shapiro. On subordiﬁation?

Sepator Bentsen. -Yés,;on the question of suboraination
to try to protect the creditworthiness of a company so it can
continue.

Mr. Shapiro. I ﬁhink we will focﬁs on that. We havé not

done it as of yet, but let us focus on it and see if we can

Abring something back to you.

Senator Dole. That might impact what we do on this. Maybe

we should pass over this provision until we focus on it.
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Senato; Talmadge. I saw Senator Durenberger here a moment
ago. Is he here now? We c0uld\go back to his question.
- Senator Matsunaga. Mr. Chairmaﬁ?
~Mr. Shapiro. Hé'suggested he would like to wait for that.
;f you have a Thursday seésion he would like to bring‘this up on
Thursday .
Senator Talmédge. I am sbrry, I can't hear you.
Mr. Shapiro. Senator Dﬁrenbefger said he would like to-:
pass over, continue to pass if over until Thursday.
Senator Talmadge. All right.
Senator Taimadge. Senafor Matsunaga.

.«

Senator Matsunaga. - On the matter now before the committee,

~relative to single proprietors, in the case of death or retirement

of the single proprietor, is the personal property of the single
proprietor, their hohe,'which normally the widow or the children
would have use of after the death of the single proprietof, now

that would be in danger under the present language of the bill,

~wouldn't it?

Mr. Shapiro. That is correct, it could.
Senatdr.Matsunaga.' So some protection needs to be made.
Has the staff given any consideration of this, any recommendation?

Mr. Shapiro. We will review it, and on Thursday we will

I bring it back with some suggestions on the whole issue that you an

Senator Bentsen and Senator Dole referred to.'

Senator Matsunaga. Because even in the case of bankruptcy
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the family is protected. So I think we ought to at least go to
that extent.

Senator Dole. We are not addressing -- well, I guess we

could change that'law és far as single proprietors.

Senator Talmadge. What do you want to do, pass this over,
éentlemen? No one seems to have an alternative at the moment.
Then that would go ovér for the present.

Mr. Shapiro. At the bottom of page 9 is an issue relating

. to the disclosure of information relating to what the withdrawal -

liability may be, and the question is should a plan be permitted -
to charge the employer for providing a computétion.
The House bill and the Senate bill both impose a charge for'

that. There is some indication that should an employer be

- entitled to know exactly what he has to pay, and yet there are

so many employers in.some .of these plans as there would be a lot
of costs that could be run up and therefore what they suggested
we would like to recommend is that there would not be any charge
for disclosure. Clearly the amount, the disclosing, as to thef
way to make the computation and how to-'do it would not be a
charge. But if an employer requests the plan-to actually make
- the computatién that the committee may want to go along with what
the House bill and the Senate Labor bill has, and that is impose
a charge to the extent an actual compﬁtation is actually made.
‘Senator Talmadge. Any discussion?

Senator Packwood. Well, Bob, let's make sure. 1Is that
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position number one under the alternatives?

'Mr. Shapiro. Yes.

Senator Packwood. -All right.

Senator Bentsen. What you are in effect saying is that
each.plan would provide the raw data of the obligation and then
the simulation, compilation of it might be a charge, that part of
it:be incurred by the~emplbyer, is that correct?

.Mr. Shapiro. Yes, but if the plan actually makes the
computation, that they may charge for actually making that
computation.

Senator Bentsen. Yes, pulling all of this information

together from the various participants, in effect?

Mr. Shapiro. -Thaf is correct.

Senator Talmadge. Any further discussién? Senator Dole.

Senator Dole. What about small employers? Are they going ﬁo
reéuest the information?

‘Mr. Shapiro. 'If.they request it, they would have to pay for
it. - I don't reaily know to what extent they, on the basis
that they would -~ |

(Pause.)

There are times where a bank may want to- know what the:
contingént liability may be, én.accountant may want to know. 1In
ﬁﬁosebcases they may request to have the computation to determine
the contingent iiability. - It would vary. The smaller the

employer, maybe the less frequent they would need it because, I
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don't know what their loan commitments may be or thelr needs.
Probably the larger employer —-

Senator Dole. Do you have any idea what we are talking
about dollarwise? .You talk about a charge, buf -
| Mr. Shapiro. I would assume the chafge wéula be exactly

what it cost. I don't think they would be making money on it.

It would be whatever the out-of-pocket cost would be to make that

‘ computation would be passed on.

Senator Dole. But I don't think you can givé us a dollar
number at all --

Mr. Shapiro. No.

Senator Dole. -— because of the various sizes of
employe;s.

Mr.:Shapifo. That is right, it would,varf.

Senator Talmadge. Any furthéf discussioh? Any objection?
Without objection it is appfoved.‘ |

Senator Matsunaga. Mr. Chairman, it might‘be appropriate

1 at this time for me to bringgup an amendment the staff might

advise. The bill imposes unfunded benefits liability on an

employer who withdraws from the ﬁulti—employer plan, but a

special rule, as I understand, is establiéhed for the construction
and egtertainment industry. And I feel that the special rule
ought to be applied to the shipbuilding industry which depends on
contracts for specific vessels.

Once the vessels are completed the shipyard is. idle until it
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receives another contract. While the ship is being built, a
participating employer will contribute to é plan on behalf of his
Workers, but when  the ship is finished and ﬁntil a contract is
received for a new ship, the workers are temporarily idled and
the employer temporarily céases contributing.

When work is started on another ship, the work force

returns and the employer resumes his contribution. These

- temporary halts in employment and contribution are typical of the

shipbuilding industry, and as such temporary stops should not
precipitate massive withdrawal liabilities for the employer, for .|
the employer has not actually withdrawn. The'employer will

resume contribution as soon as the shipyard begins work on a new"

vessel.

Consequently, I believe the rule for the construction and
entertainment industry should also apply to the shipbuilding
industry;

Senator Packwood. How does that differ from any other

“industry that is normally cyclical? I think of timber for one,

where we are open and closed and 6pen.and'closéd and open and
closed depending upon timber orders. |

| Mr. Shapiro. The staff‘has reviéwed this concern because
we have had a number of industries like your timber and your
shipbuilding aﬁd éthers that_have~raised questions of wanting

to have the same special rule that applies to construction. This

was on pages 5 and 6 of the staff handout, and it was discussed
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61
earlier before you came in, Senator Matsunaga, and it is passed
over. The commitﬁee hasn}t decided yet, because this is the
issue that Senator'Durenberéer would like to bring up on
Thursday.

What thé staff is'recommending, however, is.that instead
of adding special industfies to the constructioﬁ and entertainment
exception that has been agrced to-alréady by the House and

Senate Labor Committee, is to take a version of the Senate Labor

the authority tc add-other‘industries'to it as it sees fit under
the facts and circumstances, because it would be difficult for
this committee to look at all the industries that have'approached
you to be added to-it -and make those determinations instead of
having to do some today and then later on in this session and

the next session new industries wanted to come iﬁ, you just give
the éuthority to the‘Peﬂsion'Benefit Guarantee Corporation as

it sees fit under the facts and circumstances to add to it, that
it could_bc done;

Senator Durenberger was not here when that suggestion came

again till Thursday. But when he comes back to it, I think this
is the whole scopc of the discussion.

Senator Bentsen. Mr. Chairman, I would also like to add to
that point that we had in fhe House, as I understand it, hearings

on the question of the building trades and the building industry
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1 and entertainment industry. And we have been approached by quite
(j) o 2 a number of different industries that want to be treated this
3 way, and I think you are géing to have to.give.some discretionary
@ 4 | authority to PBGC to try to do this rather than to do it —-
5 Senator Talmadge. _Why don't we just'gi&e that discretionary
6 | authority to that and treat all applicable situations alike? Is

7 thefe any objection to that?

8. . Senator Bentsen. I think we had Senator Durenberger --
9. Senator Durenberger. Mr. Chairman, only that I would like -
10 to be able to bring up the issue with some similar specificity

11 and probably with more people here if I could on Thursday. I

12} can't think of ‘a strong objection to it right now, but I would

300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

(:) 13 | like to put it in a- larger context and if we had time to

14 di;cuss it. |

15 Senator Taimadge. Do you want to agree to the general

16 principle at the moment? Is that whaf ydu are suggesting,

17 Senator Bentsen? |

18 " Senator Bentsen. Well, I am suppoftive.of what the .

19 | staff has recommended .-~

20 i Senator Talmadge. éo am I.

2 | Senator Bentsen. -- giving the discretionary authority to
é ) 22 PBGC as they look at each of these industries.
B 23 Senator Talmadge. ABecause I don't think it is possible for
o _24 us to sit here and legislate and pick out every situation that
- 25 night be applicable. ANow Sénator Matsunaga has pointed out one,
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“the shipbuilding industry, and it sounds perfectly reasonable.

Senator Packwood has pointed out another, the timber industry, and

it sounds perfectly réasonable. There may be some other
indﬁstries that we haven't even‘dreamea of.

Senator Bentsen. Well, the gafment wofkers have been in to
see us.toé.'

Senator Talmadge. So I think we.pught to have the general
rule here that any situation that is unforeseen have similar
freatment.

Senétor Danforth. Mr. Chairman?

Seﬁator Talmadge. Senator Danforth.

Senator Danforth. I wonder if, because Senator Durenberger
has made the specific request that it be put over till Thursday,
if we éould delay it. |

Senator Ialmadge. You mean this issue? We have already
gbne.over Sénator Durenberger's issue.

Senatdr‘Danforth._ But it is my ﬁnderstanding of what he is
éaying fhat he would 1like to.put it over.

Senétor DOle: 'He doesn;t have any objection as a general

rule. I think he just wants to comment on it at some length on

‘Thursday.

Senator Durenberger. Yes, that is right.

Senator Danforth. But you don't want any decision made

today?

Senator Durenberger. ‘I would prefer no decision.

ALDERSON REPORTING COMPANY, INC.
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‘quickly. This has to do with a special situation but one which

I don't think should cause us any troubles. It has to do with

‘workers in a situation of having no actual contributors. And

| one, make it possible for the PBG to partition a plan for which

64

Senator Talmadge. Well, we will put it over then if you
desire that.
Let's go to the next issue then.

Senator Talmadge. Senator Moynihan.

Senator Moynihan. Mr. Chairman, could I raise a point which

the Teamsters Union in upstate New York which in 1973 merged with
a multi-employer fund that covered the brewery workers in the
City of New York. And the two companies, the two brewers rather,

that were involved shortly thereafter shut down, leaving 800

the funq had no assets.

The union has asked that the funds be parfitioned. This was
a fund that was establisﬁed before the present law and the PBGC .
caﬁe into effect; and they asked that oﬁr statute include the -

same provisions that the Senate Labor Committee includes, which,

an employef or employers.withdrew before the effective date of
the bill, and, two, where they ao decide to partition that this
shodld not result in a reduction of benefits to those persons
whose pensions are already being paid, but if need be an increase
in preﬁiumsf

Both of these provisions I understand, Mr. Shapiro, are in
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the Labor Committee bill and that by putting them in 6ur.bill
this will resolve an uncertainty also.

Mr. Shapiro.' I would like to comment on that, that they are
familiar with the particular plans and can give the committee
the analysis. 'I. think it may be helpful.

Mr. Cole. The provisions which are in the Labor
Committee bill that deal with thié issue were pmovisions that

we did not object to. They basically preserve a right that we

" have under current law to provide relief in appropriate

circumstances. And if I understand the proposal correctly, it
is merely to take those provisions that are in the Labor bill,
make sure they are included in the bill that is reported out of
this committee so that the relief provisions that exist in
current law with respeét to withdrawals that have occurred
already im the past and impose a heavy burden on a plan would be
preserved and we would have the authority to continue toiaéply
this.

Senator Mdynihan. That is my understanding, Mr. Chairman.
It is just that there be no shadow mast on the existing
provisions by théir absence in this measure. Is that your
understanding, Mr. Shapiro?

Mr. Shapiro. Yes.

Senator Talmadge. Any further discussion? Senator Dole.

Senator Dole. As I understand, then the workers would be

denied benefits under the plan, but they would put benefits under
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Mr. Shapiro. Sir?
Senator ~Dolé.. . Who pays the benefits?
Mr. Shapiro. The PBGC would pay the benefits.
Senator Dole. - Who would pay- them if:we donft adopt the

amendment?

Mr. fcblét .. If this amendment is notvadopted,Athe

benefits in a plan, if we refuse to partition a plan- the benefits

will have to be paid by the plan, which means the burden falls

" on the remaining émployers; both . with respect to the benefits

"andeith respect to the liability.

There is a difficult question that we face under current

Alaw, which is under what circumstances is it appropriate to

partition a plan, and we will have to deal with that.

Senator Moynihan. And this leaves your policy to make

that decision unchecked?

‘Mr. Shapiro. That is correct.

Senator fDolé;' Well, I don't want to hold up the

- approval of the amendment. I would like to have our staff have

a chance to take a look at it.

Senator Moynihan. Would you'do, and I thipk you will findr
that this is a straightforward matter, and if so, we . can bring
it up again on Thursday.

Senator Talmadge. Do you want it'to go over then?

Senator Moynihan. I would like to ask that it go over, and
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I thank the Chair.

Senator Talmadge. It will go over. Bring up the next item,

Mr. Shapiro.

~ Mr. Shapiro. It'is number 8 at the top of paée 10 which
deals with what is referred tolas the supér trust. What this
does is that it permité a.plah to establish a withdré&al
liability-paymentvfund.to insure all of the withdrawal liability
of contributing plans rather tﬁan;just the unattributable
liability, provide that the fund pays the liability of the plan
as a lump'sum. | | | |

It essentially_allows»these plans to haVe what_is referred
to as a super trust, and it seems that that wodld be appropriate.

~Senator Talmadge. Any discuSsion?

Senator Packwood. Explaiﬁ that to me, Bob. Yoﬁ ﬁave got
an insurance fund within an insurance fuhd‘iﬁ.essence?

Mr. Shapiro. 1In effect that is right.':»

Senator Packwood. And tell me how it-Wbrks.-

Mf. Shapiro. Let me let Bili add some'éetails to that.

Mr. Lieber. Generally what would happen is a group of
plans, for example in a particular industry,'WOuld_agree that each|
of thé plans would make a cdhtribution to a éuper,trust.

Senator Packwood. The plan-maké the contribution?

Mr. Lieber. The plan would make the contributions. Now
they are going to get-thé money out of employer contributions

of course. That money would be held in the trust, and if an
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employer withdraws from one of the plans that is participating

then the éuper trust would pay off certain liabilities.. Under the

House bill and the Senate'Labor Committee's bill it could pay

off amounts that the employer is excused from because of the

de'minimus rule:. We haven't come to it yet. Also certain amounts

“that are known as unattributable liabilities. They are assigned

to an employer but they aren't attributable to his own employees "
work.

Senator Packwood. Wait a.minute, you lost me thefe.

Mr. Lieber. Yes.

Senator Packwood. Just run it by me again. Unattributable

liability?

Mr. Liebér. That is correct. It is a liability in the
plan. ‘The plan owes for the benefit.

Senator'Packwood.' Yes.

Mr. Lieber. But there is no empleer presently maintaihing
that plan who is employing.the employees who earn that benefit.
So it has to 5e divided among the remaining employers. It is
called unattributable liability.

Senator Packwood. Well, this money in the super trust

fund is not really purchasing ahy insurance, it is just another

fund, a fund built out of those employers to pay for those workers

that for some reason are otherwise uncovered because an employer
legitimately was able to withdraw for whatever reason.

Mr. Lieber. Well, it might be that another form of coverage
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would be, but the - employer can’t pay. It is uncollectable.
So in effect, the super trust would reimburse the plan for
withdrawal liability that it is not going to ge£ from another
source and assure that the émployers in effect prefund their
withdrawal liability so that it will be paid.

Senator Packwood. But they are prefunding an unattributable
liability, right?

Mr. ﬁieber. They éreAprefunding among others the
unattributable, the uncollectable, and so on.

Senator Packwood. All right.

Senator Talmadge. Any further discussion? Any objection?

Without objection it is approved.

Mr. Shapiro. That takes us to the next area which is item
C in the middle of page 10, and these are the de minimus rules.
Under the House-passed bill, H.R. 3904, where the withdrawal
liability of an employer is less than the greater of either
525,000 or threerquartefs of 1 percent of the plan's unfunded

benefit obligation, the bill does not propose any withdrawal

-liability on the employer, unless the plan provides otherwise.

In other words, it is not a mandatory de minimus rule. It is a

:discretionary one. This is the basis for it. However, the plan

can eliminate that de minimus rule so it would not apply.
The Senate bill has essentially a similar de minimus rule.
The amount, however, is different than the one in the House bill.

The staff has made several suggestions. The first one at the
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bottom of page 10 is whether or not you should have a mandatory
dé minimus rule in which case ﬁhe plan could not také it away.
It means that it woﬁld always be availéble. The actual staff
recommendations' at the top of page_il would suggest thét this
mandatory de minimus rule is which a plan could not waive and
under which this mandatory de minimus amount would be the lesser
of thrée-quarters of 1 percent of a.plgn's unfunded obligations,
$50,000, orvtwo times the employer's average contributions
during the five years preceding its withdrawal;
£t is just a formula for é_mandatory de minimus rule.
Senator Talmadge. .Any_discussibn? Senator Dole.
Senator Dole. i don't:understand it, but otherwise --
(Laughter.) - -
" How do I discuss it?
Mr. Shapiro. The major poiqt’that you can focus on is the
$50,000. For.example, it Says-that if the'liability is less than

$50,000 you don't have to pay it. Everyone gets a $50,000

-amount.

Senator Dole. Except a smali employer which wouldn't affect
the stability of the plan? |

Mr. Shapiro. That is right.

Senator Dole. Just wouldn't have the liability?

Mr. Shapiro. That is right. The mandatory de minimus rule
that would not have to be paid, and it is one that a plan could

not waive.
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Senator Talmadge. Any objection? Without objection it is
approved.

Now there is a vote on, and it is 12:21, so I assume we will
have to recess at this time, and I believe we come in Thursday
at 10:00 a.m. Is that right? |

Mr. Stern. That is correct, Mr.'Chairman,

Senator Talmadge. 'Thank you very much for youf_cooperation,
géntlemen. |

(Whereupén, at 12:22 p.m. the committee recessed, to

reconvene on Thursday; June 12, 1980 .at 10:00 a.m.)
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