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EXECUTIVE COMMITTEE MEETING ON A SUBSTITUTE TO S.333, A
BILL TO PROMOTE ELDER JUSTICE; AND NOMINATION OF JOEY
RUSSELL GEORGE, TO BE TREASURY INSPECTOR GENERAL FOR TAX
ADMINISTRATION, U.S. DEPARTMENT OF TREASURY

WEDNESDAY, SEPTEMBER 15, 2004

U.S. Senate,

Committee on Finance,

Washington, DC.

The meeting was convened, pursuant to notice, at
10:00 a.m., in room SD-215, Dirksen Senate Office
building, Hon. Charles E. Grassley (chairman of the
committee) presiding.

Also present: Senators Hatch, Nickles, Snowe,
Bunning, Baucus, Breaux, and Graham.

Also present: Kolan Davis, Republican Staff Director
and Chief Counsel; Chad Groover, Judiciary Committee
Counsel; David Schwartz, Fellow, Finance Committee;
Lauren Fuller, Chief Investigator, Senate Committee on
Aging; Ted Totman, Deputy Staff Director; and Carla

Martin, Chief Clerk.
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OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, CHAIRMAN,

COMMITTEE ON FINANCE

The Chairman. Today we will consider a substitute
of the Elder Justice Act of 2004, a bill originally
introduced by Senator Breaux in the year 2003.

This bill is the product of an intense effort by
Senator Breaux, and obviously we all need to commend him,
and I do commend him, for his commitment to this issue
and for his tenacity in seeking a mark-up.

I am further modifying the substitute that I am
presenting to the committee this morning to accommodate
the addition of two amendments offered by Senator Graham
of Floridé. Senator Graham's staff has worked overnight
with my staff, Senator Baucus' staff, and Senator
Breaux's staff, and we have reached an agreement for
including these amendments as the modification.

Accordingly, I move the Chairman's mark. Without
objection, it will be agreed to.

Also, today we have before us the nomination of Joey
Russell George, to be Treasury Inspector General for the
Tax Administration in the U.S. Department of the
Treasury.

I would like to be able to call for a vote on Mr.

George's nomination as soon as a quorum is present. I
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cannot help but say, parenthetically, that with the
Senate not having votes today, we may have difficulty
getting a quorum, even on a bill as important as Senator
Breaux's.

We are going to move forward, though, and hopefully get
it done.

There is broad bipartisan support for the Elder
Justice Act because, as you can'see, it has 43 co-
sponsors who have signed on in the Senate. Eleven of
those 43 members are members of this committee.

We have a coalition of 350 individuals and
organizations collaborating to develop the.original
legislation. Of course, Senator Breaux is going to have
a chance to discuss his legislation, but before that I
would make just a few comments.

The Elder Justice Act is designed to address the
abuse towards elders. Many experts have concluded that
this problem is widespread and insufficiently addressed
under present public policy. If the legislation is
enacted, the activities authorized by it would do several
things.

I think I will put the rest of my statement in the
record, because it describes the bill. I should give
Senator Breaux the opportunity to describe a bill that he

has been much more involved in.
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So at this point I will put my statement in the
record and call on Senator Breaux.
[The prepared statement of Senator Grassley appears

in the appendix.]
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OPENING STATEMENT OF HON. JOHN BREAUX, A U.S. SENATOR

FROM LOUISIANA

Senator Breaux. Thank you very much, Mr. Chairman.
Thank you and your staff for working for such a long
period of time with me and my staff. As you have said,
really, 43 other members of the Senate have signed on as
CO-sSponsors.

A majority of the members of the Senate Finance
Committee have also signed on to this legislation.
Senator Hatch, I think, is the leading, first Republican
sponsor of the legislation, so it enjoys very bipartisan
support.

Then the full Senate, I can say that we probably
negotiated this legislation as much as they negotiated
the Treaty of Versailles, in the sense that we have met
with other committees, we have listened to other
committees, we have talked with their staffs, we have
tried to change the legislation several times in ways
that clearly establish the jurisdiction within this
committee as being appropriate and proper with the
measure that we have before us today.

Other committees, notably the Health, Education and
Welfare Committee, has some jurisdiction in this whole

area, and we have worked very closely with them to ensure
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that we were not trying to take jurisdiction away from
them, but at the same time will legitimately protect in
the jurisdiction of the Senate Finance Committee, which
has a long history in regard to health care, and
particularly the health of seniors in this country.

The fact is, we in America have for too long not
given proper attention to the question of elder abuse in
this country. We have been having hearings on this
matter for over 25 years, and yet we have never been able
to produce a document which provides, I think, a set-up
within our Federal Government to provide the proper
attention to elder abuse.

We had many members of Congress who have spent a
great deal of time and effort working in this area
educating the general public, but it seems that Congress
was never able to come together in a fashion that
produced legislation.

This is the opportunity to do that. If you look back
at other areas that we have addressed as a Nation with
regard to abuse, you see that we, in fact, have done a
good job in many other areas.

When you talk about abuse of children, for instance,
this country spends approximately $6.7 billion a year on
the federal level looking at the question of children who

are abused, neglected, and mistreated, and that is
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appropriate and that is proper.
With regard to crimes against women, which is

certainly something that needs to be addressed

continuously in the future, this government spends about

a half a billion dollars a year with federal efforts to
try and coordinate efforts to eliminate, prevent, and
reduce the abuse against women in this country.

But when it comes to the question of elder abuse,
which is the fastest growing segment of our country's
population, where more and more people are expected to
live longer and longer, we have not really been able to
find a single person anywhere in the entire Federal
Government whose job and focus is to focus on the
question on the elder abuse.

I just do not think that is appropriate and proper,
and I think 43 other members of the Senate feel like

that, to the extent that they have sponsored the

legislation, and I am sure that others feel the same who

have not yet sponsored the legislation.

So we bring to the committee today, and I appreciate
the Chairman and Ranking Member Senator Baucus for their

cooperation and their help in this area. They have been

real leaders to bring this bill to say, now is, in fact,
the time to do something on the question of elder abuse.

I am pleased that Senator Graham has worked with us,
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and the Chairman has agreed to accept two of his
amendments that were germane to this bill that are now
incorporated in the Chairman's mark, and I support them
as.well.

The question of elder abuse is found in homes, it is
found in public institutions, it is found in domestic
settings with people who aren’t even part of the
elder/senior's family.

The problem is, we do not have a good coordinating
mechanism to track these cases of abuse to provide
assistance and help to law enforcement agencies, in fact,
to get them involved in this area and this legislation
will go a long ways to accomplishing that coordination on
a federal level, which I think is so important.

So we provide resources, we provide assistance that
is needed and necessary, it improves prevention and
intervention by funding projects to make older Americans
feel safer, and indeed be safer, in their homes and in
their neighborhoods. It develops forensic centers and
experts to enhance the detection of the problem.

We found, in hearings in the Aging Committee,
hearings in this committee, Mr. Chairman, that you have
chaired, that the problem of detecting elder abuse is a
huge problem in and of itself because people do not want

to talk about it. They are ashamed of it. They are
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embarrassed.

Seniors, in particular, do not want to admit that
their own children sometimes would do terrible things to
them. But that happens, and there have not been adequate
means and methods of detecting it, reporting it,
cataloguing it, and addressing it on the federal level.

This legislation establishes the principles that we
are not going to any longer neglect the question of elder
neglect, and we are going to do what is needed and
necessary on the federél level. This legislation moves
in that direction, and I am very pleased to submit it to
the committee.

I understand, Mr. Chairman, that with the no votes we
have today, that it would be your intention to perhaps
have a mark-up at a time off the floor, whenever we can
get a quorum. I appreciate that very much and would
certainly recommend adoption of this legislation at the
appropriate time.

The Chairman. I will call on Senator Baucus and
then Senator Graham, if he wants to give a statement.
Even though I have included your amendment, you may want
to report to us on it.

Anyway, I have not discussed this with Senator
Baucus, but I think, if it would work out, we would do it

Monday during the roll call votes that we would have
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Monday, if the rules permit that.

Senator Baucus?
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OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR FROM

MONTANA

Senator Baucus. Thank you, Mr. Chairman.

First of all, I want to thank you. I also thénk
Senator Breaux and Senator Graham, who have been working
to help get this legislation where it is.

It was not too long ago--I think it was June of 2002,
in those‘wonderful, halcyon days when I was chairman of
this committee--[Laughter]--I convened a hearing on this
subject.

The Chairman. I like wonderful days, but not that
wonderful. [Laughter].

Senator Baucus. Senator Breaux kind of at least
introduced the subject to me, and I was really quite

stunned at the degree to which our elderly are getting

" abused and mistreated in various parts of our country.

I very much appreciate and applaud Senator Breaux for
follow pursuing this legislation. I think it is very
important, for the reasons that everyone here has already
mentioned, especially Senator Breaux.

It is high time we do have some Federal Government
leadership and some resources to assist in the fight
against elderly mistreatment. I also think the

provisions in this bill--that is, the strategies for
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preventing that mistreatment--are quite good. I hope we
can get this passed, not only out of the committee here,
but passed, as has been suggested, on Monday when we have
the mark-up.

We have time here, Mr. Chairman. I know we do not
have much, but we are also, in addition to the mark-up,
considering the nomination of Russell George to be
Treasury Inspector General for Tax Administration.

Just a couple of words. This is obviously a very
important position. The IG's office has more than 900
employees. That is a lot of people. It oversees the
revenue collection responsibilities of the Federal
Government.

We have problems with our voluntary compliance
system. As we all know, there is a $311 billion annual
tax gap, sophisticated shelter promotions are
proliferating, and in some cases even federal agencies
are enabling tax avoidance.

So the next Inspector General for Tax Administration
will need to butt heads with some pretty powerful figures
to get the tax administration arm of the Federal
Government moving again.

The IRS has spent several years and billions of
dollars attempting to upgrade their antiquated

technology, and to no avail. Morale is low, following
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the 1998 IRS restructuring, especially. Aggressive
pursuit of tax cheats is down. There is no coordinated
Treasury/IRS long-term strategy to fight the growing
problem of tax abuse and avoidance. That is, no goals,
no benchmarks.

I explained all this to Mr. George at his hearing,
and I also explained to him that I had concerns about his
nomination. My concern is that he will not be tough
enough or independent enough to do the job that needs to
be done, because it is an extraordinary challenge that
any next Inspector General will face.

When one party controls every branch of government,
it is critical that we have a very strong, independent
watchdog, especially in the OIG and the Inspector General
and Treasury, to protect against waste, fraud, and abuse.
We need Inspectors General who will call things as they
see them without regard to politics.

Now, Mr. George has promised me personally that he
will make it his mission to prove my concerns to be
unwarranted. I hope that is the case. I will vote for
Mr. George today, but in doing so I am taking him at his
word. Mr. George will be hearing from me if he does not
keep his promise, but I wish him great luck.

Mr. Chairman, thank you for all you are doing here.

I might say at this point, Mr. Chairman, there is a
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member of this committee who has stood out as one of the
stellar members of this committee.

He is so creative and independent and bright in his
analysis of all the work that has come before our
committee, and we are going to miss him very much. He is
retiring at the end of this year. Of course, I am
talking about the chief sponsor of the legislation that
we are now considering.

So in his honor, Mr. Chairman, I ask consent that the
Elder Justice bill be renamed, and it be named the John
Breaux Elder Justice Act.

The Chairman. I would join you in a Baucus-Grassley
amendment to do that, if you would let me add my name to

that amendment.

Senator Baucus. Absolutely, Mr. Chairman.

The Chairman. Without objection.

Senator Breaux. I would not object. [Laughter].
Senator Baucus. If I might say, we are going to

miss Senator Graham. We have got to find another bill,
Senator, so we can name the next one after you.

Senator Breaux. Mr. Chairman, if I might, that is
very generous and it is quite a surprise. I certainly
did not expect it. When you think about this legislation
and the fact that it has been about 25 years, there are

about 315 members out there in the public that have
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worked extremely hard on moving this legislation. People
have worked on this for 25 years.

We all remember Claude Pepper. If it would not have
been for Claude Pepper, issues of elder abuse and neglect
would probably never have gotten the attention that it
has received over the years and the concern that people
have.

Go back to the days of Claude Pepper. There has been
a whole series of members who have been most active in
this area, and this legislation is really for all of
them. They all had their fingers, input, and wisdom that
gets us to this day. I am optimistic that we can get it
passed in the Senate.

I think that the House is sort of waiting for us to
move it over here. They have got some real leaders over
there. Congressman Roy Blunt on the Republican side, and
Romney Manuel on the Democratic side, have joined over
there. I think they are sort of waiting for us to send
this to them. It really belongs to everybody, and I
thank you very much for your courtesies.

The Chairman. Thank you.

Now, Senator Graham.- Before Senator Graham speaks, I
would like to have members think of terms of our staffs
having worked on this for so long, that maybe we could

avoid a walk-through. But unless there is unanimous
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consent to do that, we will have the walk-through.

Senator Graham?
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OPENING STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
Senator Graham. Thank you very much, Mr. Chairman.
I appreciate the wonderful cooperation of yourself,
Senator Baucus, Senator Breaux in providing these
amendments to be included. I will just summarize them,
briefly.
The first, 1is one that Senator Snowe knows well,
because we jointly filed a bill on the issue of
medication errors. There are almost 100,000 Americans
who are killed each year, who die each year, while they
are in some form of medical service, including nursing
homes.
In the last Medicare revision that we did, we
included the language that Senator Snowe and I had
included in a freestanding bill as it relates to
providing grants to physicians to assist them in
exploring ways to reduce death and untoward events in a |
health care setting. 1
This takes that same language and uses an existing
grant program to provide similar incentives to nursing
homes to become more aggressively involved in the
reduction of medical errors.

The second amendment relates to the electronic
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submission of data. This has been an issue that this
committee has been interested in a number of ways.
Senator Baucus was just talking about the IRS.

We, a few years ago, considerably accelerated its use
of electronic submission of data. This will do the same
thing for nursing homes as they communicate back and
forth with the appropriate federal agencies.

So, Mr. Chairman, again, I thank you and our other
colleagues for their willingness to include these two
amendments. I think they will make a constructive
addition to an already excellent bill, a bill which has
been further perfected by naming it for a great colleague
and American, John Breaux.

The Chairman. And I thank you, Senator Graham, too,
because I know that you had a lot of interest in this
bill. I thank you for cooperating so we can move it
along.

Senator Snowe, you were really here before Senator
Hatch. Did you have anything you wanted to say? I would
call on you, first, then Senator Hatch.

Senator Snowe. Well, I just want to join Senator
Graham in support of this legislation, but also the
amendments that he has offered. I think it certainly
goes a long ways towards reducing medical errors, and it

is a very creative and innovative approach. It is one
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that he has championed for so long, as well as he has for
the seniors in this country, not only on behalf of his
constituents in Florida, but throughout the country.

Whenever Claude Pepper is mentioned you just
immediately think of his work for seniors, and Gob Graham
is certainly equivalent in the kind of support he has
given to seniors in his State and around the country.

Now, after decades of discussion, we are finally
moving to address the problem of elder abuse. It is so
fitting that we recognize the tremendous dedication
Senator Breaux has shown to this problem, by naming this
legislation to honor him.

The Chairman. Senator Hatch?
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OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR

FROM UTAH

Senator Hatch. Well, thank you, Mr. Chairman.
Senator Graham certainly reminds me a lot of Claude
Pepper. He has got a great sense of humor and does a job
around here.

Senator Baucus. You mean Senator Pepper.

Senator Hatch. Senator Pepper, himself. Senator
Graham-Pepper.

Senator Baucus. Yes. [Laughter].

Senator Hatch. Well, I want to thank Senator
Grassley for holding this important mark-up. I also want
to commend my colleague, Senator Breaux, on his strong
leadership regarding this issue, and I am very proud to
be the Republican chief sponsor of this on this important
bill.

As chairman of the Senate Judiciary Committee, I
strongly support Chairman Grassley's efforts to mark up
this legislation today, and I greatly appreciate your
willingness, you and Senator Baucus, to work with Senator

Breaux and others on this committee, and me through the
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Finance Committee.

I am also a member of the Special Committee on Aging,
and I have a longstanding interest in making sure that
the tools exist to protect our Nation's current and
future senior citizens from crime.

As you know, the elderly population is growing at a
greater rate than in any other segment. Seniors have
increasingly experienced abuse, neglect, and
exploitation.

Therefore, I believe that the Congress must provide
leadership in protecting against elder abuse and, if
discovered, prosecuting those who abuse the elderly.

Our right to live free from abuse and neglect does not,
and should not, diminish with age.

Now, since it has a particularly devastating impact,
elder abuse increases mortality. Because of their
advanced age, troubled health, or limited resources,
senior citizens typically have fewer options. for
resolving or avoiding abusive situations.

Additionally, the elderly are more likely to be
harmed by physical abuse because of the existing physical
limitations that they suffer. Older Americans are also
limited in their ability to recover from financial
exploitation if they have already retired, have limited

resources, or a short remaining life span.
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Across the country, State legislatures have enacted
legislation addressing domestic or institutional elder
abuse. State legislatures have developed various
reporting systems to identify elder abuse cases, and in
addition have created Adult Protective Services systems
to investigate alleged incidents and respond to the needs
of victims.

Now, these statutes vary widely in the age at which a
victim is covered, the definition of elder abuse,
classification as criminal or civil types of abuse
covered, reporting requirements, mandatory or voluntary,
investigation procedures, and remedies for abuse.

More than 500,000 older persons are abused or
neglected in domestic settings each year. Estimates
conclude that for every reported incidence of abuse,
nearly five go unreported.

The National Elder Abuse Incidence Study estimates
that, of the reported elder incidences, 30 percent
involved financial or material exploitation, 25 percent
involved physical abuse, and, absolutely unacceptably,
there are those senior citizens who are victims of sexual
abuse and sexual assault.

Now, I am pleased that our committee is considering
this legislation today because I believe that action

needs to be taken in order to protect our elderly in our
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society. This legislation is necessary because it is
taking an important first step toward protecting senior
citizens from being abused and punishing those
individuals who engage in abusive activities with regard
to senior citizens.

So, again, I want to recognize Senator Breaux's hard
work on this issue and his longstanding commitment to
getting the Elder Justice Act signed into law.

Due to your efforts, Senator Breaux, I believe senior
citizens are more likely to live happier and safe lives,
and I want to thank everybody on this committee for
working on this.

The Chairman. Yes. Let the record also note that
we have had seven members present during this discussion
for the sake of meeting the rules requirement about the
laying down of the amendment and the substitute in regard
to Senator Baucus's amendment on the naming of the bill.

Also, just in case this might be the last mark-up we
have this year--you never really know, but just in case
it is--I want us all to be cognizant of the fact that,
for Senator Breaux, Senator Nickles, and Senator Graham
of Florida, this could be their last mark-up involvement.

We want to express our appreciation, not only for how
well they have represented their constituents, but their

contribution to the work of this committee. I want to
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say thank you to all of you, and in each case I have

considered each of you to be supportive of the Chairman,

even though we might not have agreed on everything.

But I do not think that this committee could function
any better than it has during the time of their
membership, and I am sure that Senator Baucus would say
the same thing for the period of time that he was
chairman of the committee as well.

So, I want to thank all of you for your contribution
to the process of public policy as a member of the Senate

Finance Committee. Thank you all.

Senator Snowe. Mr. Chairman?

Senator Baucus. Mr. Chairman?

The Chairman. Senator Baucus?

Senator Baucus. Mr. Chairman, I suspect this is not

our last gathering. I think we will appropriately
address that subject at that time when we do have our
last gathering. But in the meantime, in the event this
is our last gathering, obviously, I cannot think of three
better Senators. And that maybe has something to do with
why they are all retiring. [Laughter].

But they are wonderful. They are first-rate. 1
cannot think of three better people who are more
dedicated to public service and doing the public good

than Senator Nickles, Senator Graham, and Senator Breaux.
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They may have a different point of view sometimes, but
clearly they are going to be very much missed.

The Chairman. Senator Snowe?

Senator Snowve. Well, I hope we do have that
opportunity, Mr. Chairman, to recognize the contributions
that have been made by these Senators. Senator Breaux,
with whom I have worked with for so long, it is almost
hard to contemplate the fact that he will not be here.

We began our service in the House of Representatives
together on building consensus, so it is almost hard to
imagine his presence not being part of this committee,
and his contributions. 8o, I hope we have the
opportunity to honor these individuals.

And Senator Nickles, with whom I have had the
pleasure of serving with on this committee as well, and
in the Republican conference. We are going to miss the
work of these individuals on this committee. Thank you.

The Chairman. I asked previously if it would be all
right if we would avoid the walk-through. Is there any
objection to not having a walk-through?

Senator Bunning. Mr. Chairman, may make a comment
about our parting members, if I could?

The Chairman. You can. But could I get an answer
to my gquestion?

Senator Bunning. All right.
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The Chairman. Is there any objection?
Senator Baucus. No objections.
The Chairman. All right.

Before you speék, I wanted to announce that, if we
did have a walk-through, Mrs. Fuller was going to do it
because she, and I think appropriately so, has worked so
hard as a member of Senator Breaux's staff, and I thought
it was appropriate for her to handle the walk-through, as
well as the questions that might be asked.

Let me see. The Senator from Kentucky.
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OPENING STATEMENT OF HON. JIM BUNNING, A U.S. SENATOR
FROM KENTUCKY

Senator Bunning. Thank you, Mr. Chairman.

I, too, would like to join in thanking the two
members that are leaving our committee.

Senator Baucus. Three.

The Chairman. Three.

Senator Bunning. Three. Excuse me. I forgot one.

Obviously, they are not here.

But specifically John Breaux and Max Baucus,
particularly on the Medicare prescription drug bill, when
you stuck when it was not easy.

Senator Nickles. Yes.

Senator Bunning. It was very difficult. I know how
hard that was because I know how hard it was on this
side. Without your assistance, we would not have got
that bill done; I think it is in the best interests of
our Medicare recipients that we were able to get that
bill done, and all the service you have done for the
Congress, both in the House and in the U.S. Senate.

and my good friend, who I have never defeated on the
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golf course, Don Nickles. I think he takes great
pleasure in making sure that new members that come to the
Senate never defeat him, and he has made sure that I have
never. But in serving on the Budget Committee with him,
and his chair, and knowing him as our Majority Whip and
Minority Whip, and just generally speaking, the counsel
that you have given me since I have been here, I thank
you very much.

Senator Nickles. Thank you.

The Chairman. Could I ask a question so we know
whether to proceed or not? We have had, now, eight
members here, so we are probably right now four short of
a quorum. Would staff stand if they expect their members
to come so I can make a determination if we are ever
going to get a quorum? One person stood. That means we
will not have a quorum.

So then I am going to recess this meeting until
whatever time we have a vote on Monday, and then we will
do it off the Senate floor.

Meeting recessed.

[Whereupon, at 10:31 a.m. the meeting was recessed,

to reconvene on 5:30 p.m. on Monday, September 20, 2004.]
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Statement of Sen. Chuck Grassley, Chairman
Committee on Finance Consideration of the Elder Justice Act of 2004, Treasury Inspector
General for Tax Administration
Wednesday, Sept. 15, 2004

Today, at Senator Breaux’s request, we will consider a modification of the Elder Justice Act
02004, a bill originally introduced by Senator Breaux in 2003. This bill is the product of an intense
effort by Senator Breaux, and I commend him for his commitment to this issue and for his tenacity
in seeking this mark-up. ' ' ' '

- Also today, we have before us the nomination of Joey Russell Georgé to be the Treasury
Inspector General for Tax Administration in the U.S. Department of the Treasury. I would like to
be able to call for a vote on Mr. George’s nomination as soon as a quorum is present.

There is broad bipartisan support for the Elder Justice Act as shown by the 43 cosponsors
who have signed on in the Senate, eleven of whom are members of this committee. A coalition of
350 individuals and organizations collaborated to develop the original legislation. Of course, I do
want to give Senator Breaux a chance to discuss his legislation. But before I do I have a few
comments of my own.

The Elder Justice Act is designed to address the problem of elder abuse. Many experts have
concluded that this problem is widespread and insufficiently addressed as a matter of public policy.
If the legislation is enacted, the activities authorized by it would do several things. They would -
generate more much needed knowledge about the extent and scope of the problem of elder abuse.
They would enable new approaches to helping abused older people to be tried and lead to them being
more widely adopted. They would contribute to the development in the law enforcement community
of greater understanding of, and expertise on, elder abuse.

In addition to assisting state and local law enforcement, the bill dedicates substantial
resources to the federal effort to reduce elder abuse. The bill would allow the Department of Justice
to hire additional prosecutors and nurse investigators. It would also create a grant program to create
mobile and stationary forensic centers to develop expertise in investigating crimes against the
elderly. The bill would improve the quality of long term care services by helping nursing facilities
improve management practices, recruit direct care workers, retain them, better train them and
develop richer career ladders for them. The bill also would require reporting crimes in nursing
facilities to local law enforcement and to the secretary. Currently, there is no federal requirement,
‘as T understand it, to report crimes committed against residents of long term care facilities. Ibelieve
the bill deserves the committee’s support.
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Statement of U.S. Senator Max Baucus
Finance Committee Markup of the Chairman’s Revision to the
Elder Justice Bill, S. 333 and the Nomination of Joey Russell George for Treasury
Inspector General for Tax Administration

“Thank you, M. Chau‘man for holding th1s markup. And thank you, Senator Breaux, for
your leadership and advocacy on the issue of elder justice. I am glad to see this legislation, the
Elder Justice Act, come before the Finance Committee. In June 2002, when I was. Chairman, I
convened a hearing on this important topic: Elder mistreatment is a tragic problem. Like child
abuse and domestic violence, it requires a coordmated response from public health, soc1a1
services, and law enforcement

- Elder abuse, neglect, and exploitation cause great suffering among our senior citizens.
Elder mistreatment pulls at the hearts of all of us who understand the vulnerability that may
come with advancing age. It is time that we do somethmg about it. The Elder Justice Act will
improve our ability to identify, prevent, and intervene in elder mistreatment. Doing so becomes
more and more critical as our society ages. The Chairman’s mark will establish federal
leadership and resources to assist in the ﬁght against elder mistreatment. It will implement
strategies for preventing that mistreatment. And it will increase securlty, collaboration, and
consumer information in long-term care.

In addition to the markup on Elder Justice, we are also here to vote on a nominee today.
The administration has nominated Russell George to be the Treasury Inspector General for Tax
Administration. This is an extremely important position. This Inspector General’s office has
more than 900 employees and oversees the revenue collection responsibilities of the federal
| government.

Our voluntary tax system faces enormous and unprecedented problems:
= There is a $311 billion annual tax gap.

- Sophisticated shelter promoters proliferate.
. In some cases, even Federal agencies are enabling tax avoidance.




The next Inspector General for Tax Administration will need to butt heads with powerful
figures to get the tax administration arm of the federal government moving again. The IRS has
spent several years, and billions of dollars attempting to upgrade their antiquated technology — to
no avail. Morale is low, following the 1998 IRS restructuring. Aggressive pursuit of tax cheats
is down. And there is no coordinated Treasury-IRS long-term strategy to fight the growing
problem of tax abuse and avoidance: No goals, no benchmarks.

I explained to Mr. George at his hearing that I had concerns about his nomination. I am
concerned that he will not be tough or independent enough to do the job that needs to be done.
When one party controls every branch of government, it is critical that we have strong,
independent watchdogs in agencies to protect against waste, fraud, and abuse. We need
inspectors general who will call things as they see them, without regard to politics.

Mr. George has promised me personally that he will make it his miésion to prove my
concerns to be unwarranted. Ihope that is the case. I will vote for Mr. George today, but in
doing so, I will take him at his word. Mr. George will be hearing from me if he does not keep

‘his promise. Iwish him luck.

Before observers conclude that this markup is the last train leaving the Finance
Commiittee, I want to note that I and many of my Colleagues also look forward to resolving some
of the Committee’s other outstanding issues, such as QI-1s and CHIP redistribution. The
Chairman and I are talking about how best to handle those issues. And I look forward to -
resolving them in the coming days.

Thank you, Mr. Chairman, for holding this markup. Thank you to my Finance
Committee colleagues for allowing this markup to go forward. Irecognize that this is no easy
feat as we approach the end of the session in an election year And congratulations, Senator
Breaux, for helping to bring us to this day.”

HHt




Elder Justice Act of 2004
Committee on Finance
Statement of Senator John Breaux

September 15, 2004

Thank you, Chairman Grassley. First, I would like to take a moment to thank the

Chairman, Senator Baucus, Senator Hatch and all of the co-sponsors of the Elder Justice bill who
sit on this Committee: Senators Bingaman, Bunning, Jeffords, Lincoln, Rockefeller, Santorum,
Smith and Snowe. Each of you has been instrumental in helping move this bill forward and I
appreciate all of the time and effort you have contributed.

Despite the rapid aging of America, few pressing social issues have been as

systematically ignored as elder abuse, neglect and exploitation. Before we open up the
discussion to the specifics of the bill, let me just make a few points:

25 years of congressional hearings on the devastating effects of elder abuse, called elder
abuse a “disgrace” and a “burgeoning national scandal.”

To date, we have no federal law enacted to address elder abuse in a comprehensive
manner.

On the contrary, Congress passed comprehensive bills to address the ugly truth about
child abuse and crimes against women, yet there is not one full-time federal employee
working on elder abuse in the entire federal government.

A crime is a crime. Crimes against seniors must be addressed the same way child abuse
and crimes against women are.

The cost of elder abuse is high by any measure, including needless human suffering,
inflated healthcare costs, depleted public resource, and loss of one of our greatest national
assets - the wisdom and experience of our elders.

Abuse of our seniors takes many forms. It can be physical, sexual, psychological or
financial. Elder abuse can happen anywhere and at the hands of anyone. It knows
no demographic or geographic boundaries.

Studies conclude that elder abuse, neglect and exploitation are widely under
reported and these abuses significantly shorten the lives of older victims. A single
episode of mistreatment can "tip-over" an otherwise independent, productive life,
triggering a downward spiral that can result in depression, serious illness and even death.

The time has come for Congress to provide seniors a set of fundamental protections. The
bill will elevate the issues of elder abuse, neglect and exploitation to the national stage in
a lasting way. We want to ensure federal leadership to states and to provide resources for




services, prevention and enforcement efforts to those on the front lines.
. The Elder Justice Act takes numerous steps to prevent and treat elder abuse:

. It improves prevention and intervention by funding projects to make older
Americans safer in their homes, facilities and neighborhoods.

. It develops forensic centers and expertise to enhance detection of the problem.

. It improves collaboration by requiring coordination among federal, state, local and
private entities, law enforcement, long-term care facilities, consumer advocates
and families.

. It aids law enforcement and prosecutors in holding those responsible for elder

abuse accountable for there actions.

. I always say the good news is “we’re living longer” and the bad news is “we’re
living longer”. With this special gift of increased life comes the awesome
responsibility to prevent the needless abuse and suffering borne by our frailest
citizens.

I appreciate the work of my fellow members and the wide array of groups involved in this
effort to protect one of our nation’s greatest resources- our elderly. I look forward to continued
support from both sides of the aisle and in both houses to make elder justice a reality for those
Americans who need it most. I believe passage of the Elder Justice Act is one of the most
important things this Congress can do. Thank you and Ilook forward to addressing any
questions you may have.

Mr. Chairman, before we proceed, I ask that a law review article entitled, “Confronting
Elder Abuse, Neglect and Exploitation: The Need for Elder Justice Legislation” written by
Senator Hatch and myself be entered, in its entirety, into today’s record as background on the
development of the bill.




Modification to the Chairman’s Mark

. Amend Section 2211 of the Chairman’s Mark to require the Secretary of Health and Human
Services to develop a plan for adopting open standards for transactions and data elements for
such transactions to enable improved electronic submission of clinical data by Long Term Care
~ facilities and allowing electronic transmission of data using such standards. The optional
electronic submission of data shall go into-effect not later than 10 years from enactment.

Amend Section 2211 of the Chairman’s Mark to allow grants to be used to improve quality and
~_ prevent neglect by improving patient safety and reducing adverse events and health care '

complications resulting from medication €rrors in long-term care settings.

 Funds provided under grants may be used for any of the following:
(A) For purchasing, leasing, and installing computer

~ software and hardware, mcludmg handheld computer
technologies.
(B) Making upgrades and other improvements to existing
computer software and hardware to enable e-prescribing.
(C) Providing education and training to eligible .
physician staff on the use of technology to implement the
electronic transmission of prescription and patient
information.




Description of the Chairman’s Mark to S. 333, the Elder

Justice Act of 2004

Short Title; Table of Contents; Definitions (Section 1 of the bill)

Present Law

. No provision.

Senate Bill

and outlines the table of contents.

The bill sets forth the title of the Act as the Elder Justice Act of 2004,

Title XXII of the Social Security Act has the meaning set forth by the bill. -

Findings (Section 2 of the bill)

Pr‘es.ent Law

No provision.

| Senate Bill

The bill describes the following findings of Congress:

.o the proportion of the population aged 60 and over will increase

dramatically over the next 30 years as baby boomers approach
retirement; .
~each year between 500,000 and 5 million older persons are

o abused, neglected, or exploited,;

elder abuse, neglect and exploitation cross all racial, social
class, gender and geographic lines;

victims are subject not only to injury from mlstreatment and
nneglect but they are 3.1 times more likely to die earlier than
expected;

despite a dearth of data on abuse, neglect and exploitation,
experts agree that most cases are never reported and that
abuse and neglect triggers a downward spiral in an elder’s live.
‘Programs that address domestic violence and child abuse have .
demonstrated the need for a multi-faceted law combining public
health, social service and law enforcement approaches; '
Congress has been presented with facts and testimony for a
coordinated federal approach to combat elder abuse, neglect
and exploitation for over 20 years; the federal government has
been slow to respond to victims’ needs;

» no federal law to adequately and comprehensively address the
issués of abuse, neglect and exploitation has been enacted
and limited resources are available to address these issues;

It also specifies that any term defined in new



differences in state laws and practices lead to significant
disparities in prevention, protective and social services,
treatment systems and law enforcement and to other
inequities;

the federal government has played an important role ‘in
preventing child abuse and neglect, domestic violence, and
violence against women, and should promote similar efforts in
prevention of elder abuse, neglect, and exploitation;

the federal government should provide leadership and assist
states and communities in efforts to protect elders;

the problem of elder abuse requires a comprehensive
approach that, among other things, integrates health, legal, and

social services agencies and organizations and emphasizes
the need for prevention, reporting, investigation, assessment,
treatment and prosecution;

the human, social, and economic cost of abuse, neglect and
exploitation is high;

the failure to coordinate activities threatens the future and well-
being of millions of elders; and

—-all elements of society have a shared responsibility - in

responding to the national problem of elder abuse, neglect, and
exploitation.

Purposes (Section 3 of the bill)

Present Law

No provision.

Senate Bill

follows:

The bill defines the purposes of the Elder Justice Act of 2004, as

to enhance the social security of the Nation by-ensuring-

adequate public-private infrastructure and resolve to prevent,

detect, treat, understand, intervene in, and where appropriate,
aid in the prosecution of elder abuse, neglect, and exploitation;
to bring a comprehensive approach to preventing and
combating elder, abuse, neglect and exploitation;

to raise the issue of elder abuse, neglect and exploitation to
national attention, and to create the infrastructure at the
federal, state and local levels to ensure that individuals and
organizations have resources and information they need,

.to bring a comprehensive multidisciplinary approach to elder

justice;

to set in motion research and data collection to fill gaps in
knowledge on the issue;
to supplement activities of service providers and programs, to
enhance training, and to leverage scarce resources efficiently
to ensure that elder justice receives the attention it deserves as
the nation’s population ages;




to examine the many laws and practices about elder justice in
different states and jurisdictions to ascertain those that are
most effective;

to promote an effective adult fiduciary system including an
adult guardianship system;

to recognize and address the role of mental health, disability,
dementia, substance abuse, medication mismanagement, and
family dysfunction problems in increasing and exacerbating
elder abuse, neglect and exploitation;

to create a strategic plan for the development and coordination
of research, programs, training, and other efforts nationwide;
to promote collaborative efforts and diminish overlap and gaps
in efforts;

to honor and respect the right of all persons with diminished
capacity to decisionmaking, autonomy, self-determination, and
dignity of choice; and

to respect the wishes of persons with diminished capacity and

family members in providing support services and care plans
intended to protect elders from abuse, neglect, exploitation,
and self-neglect.

Title | - Department of Health and Human Services

Amendments to the Social Security Act Elder Justlce (Sectlon
101(a) of the b|||)

Present Law

No provision.

Senate Bill

Section 101(a) of the bill would amend the Socnal Security Act by

adding a new Title XXII - Elder Justice.

Definitions (Section 2200 of the Social Security Act)

Definitions

Present Law

(a) Definitions related to some of the purposes of the new Title XXII

are defined in other related statutes. Related statutes are as follows:.

- Present Law and Senate Bill: Definitions

Section 102(13) of the Older |“Abuse’ is defined as the
Americans Act: “Abuse” of an older | knowing infliction of physical




person is defined as the willful infliction
of injury, unreasonable confinement,
intimidation, or cruel punishment with
resulting physical harm, pain, or mental
anguish, or deprivation by a person,
including a caregiver, of goods or
services that are necessary to avoid
physical harm, mental anguish or
mental iliness.

or psychological harm or the
knowing deprivation of goods
or services that are necessary
to meet essential needs or to
avoid physical or psychological
harm.

Exploitation

Section 102(24) of the Older
Americans Act: “Exploitation” of an
older person is defined as the illegal or
improper act or process of an individual
including a caregiver, using the
resources of an older individual for
monetary or personal benefit, profit, or
gain. '

“Exploitation” is defined as the
fraudulent or otherwise illegal,
unauthorized, or improper act
or process of an individual,
including a caregiver or
fiduciary, that uses the
resources of an elder for
monetary or personal benefit,
profit, gain, or that results in
depriving an elder of rightful
access to, or use of, benefits,
resources, belongings, or
assets.

Long-term
care facility

Section 102 (32) of the Older
Americans Act: “Long term care facility”
is defined as a skilled nursing facility as
defined in Section 1819(a) of the Social
Security Act; any nursing facility as
defined in Section 1919(a) of the Social
Security Act; and for purposes of the
Title Il and Title VII provisions for elder
abuse prevention, a board and care
facility.

“Long-term care facility” is
defined as a residential care
provider that arranges for, or
directly provides, long-term
care.

Neglect

Section 102 (34) of the Older
Americans Act: “Neglect” is defined as
the failure to provide for oneself the
goods or services that are necessary to
avoid physical harm, mental anguish,
or mental iliness; or the failure of a
caregiver to provide the goods or
services.

“Neglect” is defined as the
failure of a caregiver or
fiduciary to provide the goods
or services that are necessary
to maintaining the health or
safety of an elder, or self-
neglect.

ICriminal
sexual
| abuse

Title XVII of the Violent Crime Control
and Enforcement Act. a “sexually
violent offence” is defined as any
criminal offense that consists of
aggravated sexual abuse or sexual
abuse (as defined by 18 U.S.C.
Section 2241 and 2242 or as defined
by state law) or an offense that has as
its elements engaging in physical
contact with another person with intent
to commit aggravated sexual abuse or
sexual abuse.

“Criminal sexual abuse’is.
defined as serious bodily injury
that shall be considered to
have occurred if the conduct
causing the injury is conduct
constituting aggravated sexual
abuse under Section 2241, or
sexual abuse under 18 U.S.C.
or any similar offence under
state law.




(b) The Senate bill also defines the following terms: adult protective
services, caregiver, direct care, elder, elder justice, eligible entity, fiduciary, grant,
guardianship, Indian tribe, law enforcement, long-term care, nursing facility,
secretary, self-neglect, serious bodily injury, criminal sexual abuse, social, state,
state legal assistance developer, state long-term care ombudsman, and
underserved population.

Subtitle A — Federal Elder Justice System

" Elder Justice Coordinating Council (Section 2201 of the Social
Security Act)

Present law
No provision.
Senate Bill

Section 2201 would establish an Elder Justice Coordlnat/ng Council
in the Office of the Secretary of HHS.

Membership.. The Council would be composed of the following
- .members: the Secretary of HHS (or designee) and the Attorney General (or
designee). These individuals will be co-chairs of the Council. Membership would
also include the head of each federal department or agency having administrative
responsibility for administering programs related to elder abuse, neglect or
exploitation. Members must be officers or employees of the federal government.

Duties and Reports. The Council would be reqwred to make
recommendations to the Secretary of HHS and the Attorney General regarding
“coordination of federal, state and local activities related to prevention of elder
abuse, neglect, and exploitation. The Council would be required to submit a report
to Congress that describes its activites and challenges; and make
-‘recommendations for legislation, model laws and other actions deemed appropriate.
The report s to be submitted to Congress within two years of enactment of the Elder
Justice Act and every two years thereafter.

Meetings. The Council is to meet at least twice a year.
Other Reqwrements The bill also sets forth requirements for powers

of the Council, vacancies in membership, travel expenses, and detail of federal
government employees to the Council.

AdvisoryBoard on Elder Abuse, Neglect and Explontatlon (Section
2202 of the Social Security Act)

Present Law




No provision.

Senate Bill

Section 2202 would establish the Advisory Board on Elder Abuse,
Neglect and Exploitation.

Solicitation of Nominations, Membership, and Terms. The Secretary
of HHS would be required to publish a notice in the Federal Register soliciting
nominations for Advisory Board membership. The Board would be composed of 26
members appointed by the Secretary, and must have experience and expertise in
prevention of elder abuse, neglect and exploitation. Each member would be
appointed for a three year term, except for the first members of the Board whose
terms would be staggered.

- Duties and Reports. The Board would be required to create a short
and long-term multidisciplinary plan for development of the field of elder justice.

A Within 18 months of the bill's enactment and annually thereafter, the
Advisory Board would be required to prepare and submit to the Elder Justice
Coordinating Council and the appropriate committees of C ongress, a report
containing information on federal, state, and local public and private elder justice

" activities. The report is also to contain recommendations on programs, research,

services, practice, enforcement and coordination among entities that carry out elder
justice and other related activities; modifications needed in federal and state laws,

research, training, and national data collection; and on a multidisciplinary strategic
plan to guide the field of elder justice.

Other Requirements. The bill sets forth requirements relating to
powers of the Board, vacancies, expired terms, election of officers, travel
expenses, and detail of government employees to.the Board.

Human Subject Research (Section 2203 of the Social Security Act)

Present Law

Definition of Legally Authorized Representative. Subpart A of Part

46 of Title 45, Code of Federal Regulations, known as the Common Rule, that

governs most federally-funded human subjects research, currently defines the term
“legally authorized representative” as “an individual or judicial or other body
authorized under applicable law to consent on behalf of a prospective subject to the
subject's participation in the procedure(s) involved in the research.”

Researcher Guidelines. No guidelines are currently in place to assist
researchers who work in the areas of elder abuse, neglect, and exploitation, with
issues relating to human subjects research. :

Senate Bill

Section 2203 would define “legally authorized representative,” for
purposes of research under the proposed Title XXIl, to mean, unless otherwise




provided by law, the individual, or judicial or other body authorized under the
applicable law to consent to medical treatment on behalf of another person.”

ltwould also require the Secretary, acting through the Director of the
National Institute on Aging (NIA), to promulgate guidelines to assist researchers

working in the areas of elder abuse, neglect, and exploitation, with issues relating
to human subjects research.

Regulations (Section 2204 of the Social Security Act)_
Present Law
No provision.

Senate Bill

Section 2204 would authorize the Secretary of HHS to issue
regulations that may be necessary to carry out new Title XXII.

Authorization of Appropriations (Section 2205 of the Social
Security Act)

Present Law

No provision.

- Senate Bill

To carry out the functions under Subtitle A (the Federal Elder Justice
System), the bill authorizes $3 million for FY2006, and $3.5 million for each of FYs
2007-20009.

Subtitle B — Elder Justice Programs

Grants and Incentives to Enhance Long-Term Care Staffing
. (Section 22110f the Social Security Act)

Present Law

No provision concerning federal agency coordination to encourage
the employment of welfare recipients or recipients of Temporary Assistance to
Needy Families (TANF) in long-term care facilities.

Nursing homes that receive federal funds are required to meet certain
federal laws and standards to receive funding. These laws require nursing aides,
who work on a full-time basis for more than four months, to complete a training
and/or competency evaluation program and be competent to provide care. Nursing
homes must also provide regular performance reviews and in-service education
(including training for individuals providing nursing and nursing-related services to
residents with cognitive impairments) to assure that nurse aides are competent to

7




perform services. Regulations also require nurse aides to complete a training
program lasting no less than 75 clock hours of training, at least 16 of which must be
supervised practical training, in order to be certified.

A number of states have also used enhanced Medicaid funding to
improve recruitment and retention of nurse aides working in nursing homes. For
these states, some portion of an increase in state Medicaid payments (and other
public funding sources) to long-term care providers must be (or intended to be) used
to increase wages and or benefits for nursing aides. Typically, this “wage pass-
though” legislation has either designated some specified dollar amount (e.g., $.50
or $1.00) or a certain percentage of increased state payments to be used for wages
and or benefits.

Senate Bill

Section 2211 would require the Secretary of HHS to carry out
activities that provide incentives for individuals to train for, seek, and maintain
employment providing direct care in long-term care facilities.

Coordination of Federal Agencies to Train Long-Term Care Staff.
The Secretary of HHS would be required to coordinate activities with the Secretary
of Labor and the Assistant Secretary of ACF to provide incentives to welfare-to-work
and TANF recipients to train for and seek employment as direct care providers in
long-term care facilities. '

‘ Career Ladders, Wage and Benefit Grants. The Secrétary of HHS
would be required to award grants to long-term care facilities to conduct programs
that offer direct care employees continuing training and varying levels of
certification. Grants would also be used to provide for or make arrangements with
employers to pay bonuses, or other increased compensation or benefits, to
employees who obtain certification. To receive grant funds, long-term care facilities
would submit applications directly to the Secretary.

‘ ManagementImprovement. The Secretary of HHS would be required
to award grants to long-term care facilities for training and technical assistance.

‘Eligible recipients could include administrators, directors of nursing, staff

developers, charge nurses, and others who establish or implement management
practices for direct care employees. Training and technical assistance would be
intended to promote retention and could include: (1) the establishment of human
resource policies rewarding high performance, including policies that provide for
improved wages and benefits on the basis of job reviews; (2) the establishment of
motivational organizational practices; (3) the creation of a workplace culture that
respects and values caregivers and their needs; (4) the promotion of a workplace

-culture that respects the rights of residents and results in improvements in their

care; and (5) the establishment of other programs that promote high quality care,
such as continuing education for certified nurse aide employees. Long-term care
facilities would submit applications to the Administrator to qualify for grant funds.

Each year, the Secretary would be required to evaluate the above-
listed activities and, using those results, determine activities that may be funded in
subsequent years. The Secretary would be required to develop accountability
measures to ensure that funded activities under this title benefit eligible employees
and increase the stability of the long-term care workforce.

8
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The bill would authorize $25 miillion for each of FYs 2006-2009.

Collaborative Efforts to Enhance Communication on Promoting
Quality and Preventing Abuse and Neglect in Long-Term Care
(Section 2212 of the Social Security Act)

Present Law
No provision.
Senate Bill

Section 2212 would require the Secretary, after consultation with the
Attorney General, to establish pilot projects to improve long-term care. These
projects would provide grants to eligible partnerships to develop collaborative and
innovative approaches to improve quality and prevent abuse and neglect in long-
term care.

:  Eligible partnerships refer to multidisciplinary community entities,
-such as a community of nursing facilities, state .legal assistance developers,
advocates for residents of long-term care facilities, state long-term care
.ombudsmen, surveyors, the state agency with responsibility for adult protective
services, the state agency with the responsibility for licensing long-term care
facilities, law enforcement agencies, courts, family councils, residents, certified
- nurse aides, registered nurses, physicians, and other appropriate entities and
individuals. Applicants would submit applications to the Secretary to receive funds.

The bill would authorize $2.5 million for each of FYs 2006- 2009.

Collaborative Efforts to Develop Consensus Around the
Management of Certain Quality-Related Factors (Section 2213 of
the Social Security Act)

- Present Law
No provision.
Senate Bill -

Section 2213 would authorize the Secretary, after consultation with
the Attorney General, to provide a limited number of grants to entities that establish
multidisciplinary panels to address and develop consensus on quality improvements
in long-term care. At least one grant would establish a panel to develop consensus
on methods of managing resident-to-resident abuse in long-term care. Entities that
receive grant funds would be required to establish a panel to address a specific
subject and ensure that the panel uses the funds to establish a subject-related goal;
identify best practices and determine the best way to implement them; and
determine an effective way of distributing information. Applicants would be required
to submit applications to the Secretary to receive funds.

The bill would authorize $2 million for each of FYs 2006-2009.
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Adult Protective Services and Demonstration Grant Programs
(Section 2214 of the Social Security Act)

Adult Protective Services - Functions

Present Law

Provisions related to some functions of adult protective services are

found in Title XX of the Social Security Act (Social Services Block Grant)

(administered by the Administration on Children and Families (ACF)) and the Older
Americans Act (administered by AoA), both in DHHS, as follows.

Title XX of the Social Security Act. Title XX provides funds to states

“to carry out a wide range of social services on behalf of various groups. The statute

sets out a number of goals for the use of these funds, including the goal of

“preventing or remedying neglect, abuse, or exploitation of children and adults
unable to protect their own interests ...."

Funds are generally administered by state social services or human
services agencies (for this purpose, sometimes referred to as adult protective
services offices), and/or state agencies on aging. Funding for Title XXis as follows:
FY 1998, $2.299 billion; FY 1999, $1.909 billion; FY 2000, $1.775 billion; FY 2001,
'$1.725; FY 2002, $1.7 billion; FY 2003, $1.7 billion; and FY 2004, $1.7 billion.

No match is required for federal Title XX funds, and federal law does
rot specify a sub-state allocation formula. In other words, states have complete
discretion for the distribution of funds within their borders. Based on the 2002
'Annual Report for the Social Services Block Grant, 34 states used some portion of
Title XX funds for adult protectlve services, and approxmately 425,000 adults
received adult protective services that were funded in whole or in part with Title XX
funds. Of all state expenditures under Title XX for 2002, 5.8% were for protective
services for adults.’

Older Americans Act. Title Il of the Older Americans Act requires the Assistant
Secretary on Aging in DHHS to establish a National Center on Elder Abuse. The
Center is required to, among other things, compile, publish and disseminate
research and training materials on prevention of elder abuse, neglect, and
exploitation; maintain a clearinghouse on programs showing promise in preventing
elder abuse, neglect, and exploitation; conduct research and demonstrations
projects that identify causes and prevention, and treatment; and provide technical
assistance to state agencies and other organizations in planning and improving
prevention programs. AoA awards funds to six organizations that share the funds:
the National Association of State Units on Aging, which administers the Center, in
cooperation with the National Protective Services Association, the National

! A percentage of expenditures diﬁ'ers from a percentage of the Title XX appropriation. Title XX
expenditures include spending from funds transferred from the Temporary Assistance for Needy
Families (TANF) program to Title XX.
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Committee for the Prevention of Elder Abuse, the American Bar Association, and
the Clearinghouse on Abuse, Neglect and Exploitation.

Funding history for the Center is as follows: FY1998, $250,000;
FY1999, $200,000; FY2000, $815,250; FY2001, $815,000; FY2002, $815,000, and
FY2003, $815,000. The 2000 amendments to the Act required that the Center
receive at least the same amount of funds as it received in FY2000.

Title 111 of the Older Americans Act authorizes, but does not require,
state agencies on aging to conduct various activities related to prevention of elder
abuse, neglect and exploitation. No federal funds are separately allotted for this
purpose under Title Ill, and states decide how much of their Title Il allotments are
to be used for prevention activities. In many states, state agencies on aging
administer funds for adult protective services funded under Title XX of the Social
Security Act (described above).

Title VI of the Older Americans Act authorizes a program of grants
to states to carry out activities related to prevention of elder abuse, neglect, and
exploitation. Funds are administered by state agencies on aging. In FY2004, the
appropriation level for this program under Title VIl is $5.2 million.

-Senate Bill

Section 2214 would establish certain functions with respect to Adult
Protectlve Services (APS) to be administered by the Secretary.

Adult Protective Services - Functions. Functions include providing
funding and support to state and local adult protective services offices that
investigate reports of abuse, neglect and exploitation of elders and vuinerable

adults; collecting and disseminating information on abuse in coordination with the

Department of Justice; developing and disseminating information on best practices;
and conducting research and providing technical assistance to states that provide
or fund protective services.

To carry out these functions, the bill authorizes $3 million for FY 2006

'and $4 million for each of FYs 2007-2009.

Adult Protective Service Grant Program (State Formula Grants)
Present Law

No provisionin current law for state formula grants that are solely and
specifically targeted at providing adult protective services and carrying out projects
to employ workers having caseloads of elders alone.

_ Some other legislation is related to adult protective services, as
follows. ' '

» Title XX of the Social Security Act. Title XX provides funds to states
to carry out a wide range of social services on behalf of various groups. The statute
sets out a number of goals for the use of these funds, including the goal of

“preventing or remedying neglect, abuse, or exploitation of children and adults
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unable to protect their own interests ...” Funds are generally administered by state
social services or human services agencies (for this purpose, sometimes referred
to as adult protective services offices), and/or state agencies on aging.

Title 11l of the Older Americans Act authorizes, but does not require,
state agencies on aging to conduct various activities related to prevention of elder
abuse, neglect and exploitation, which may include adult protective services. No
federal funds are separately appropriated for this purpose under Title Ill, and states
decide how much of their Title 11l allotments are to be used for these activities. In
many states, state agencies on aging administer funds for adult protective services

-funded under Title XX of the Social Security Act (described above).

Title VI of the Older Americans Act authorizes a program of grants
‘to states to carry out activities related to prevention of elder abuse, neglect, and
exploitation. Funds are administered by state agencies on aging. In FY2004, the
appropriation level for this program under Title VIl is $5.2 million.

Senate Bill

Grants to Improve Worker Caseloads for Adult Protective Services.
The Secretary would be required to award annual grants to enhance adult protective
service programs provided to elders by states and local governments. These grants
are to support projects that employ workers who have caseloads consisting only of
elders and to identify the number of cases that should comprise a reasonable elder
caseload.

_ . Formula for Distribution of Funds. Distribution of funds to states
would be based on a formula that takes into account the number of elders (people
age 60 or older) residing in a state relative to the total U.S. population of elders.
States would receive no less than 0.75% of the grant program’s annual
appropriation. The District of Columbia, Puerto Rico, the U.S. Virgin Islands, Guam,
and American Samoa would receive no less than 0.1% of the annual approprlatlon
In order to comply with these minimum amount requirements, the Secretary is
required to make pro rata reductions in amounts to be allotted.

Use of Funds. Funds may be used only by states and local
governments to provide adult protective services for elders. State receiving funds
would be required to provide these funds to the agency or unit of state government

“having legal responsibility for providing adult protective services in the state. Each

state would be required to use these funds to supplement and not supplant other
federal, state, and local public funds expended to provide adult protective services.

Reports. Each state would be required to submit a report to the
.Secretary comparing outcomes of workers who carry caseloads consisting only of
elders with workers whose caseloads include other individuals. The report would
‘also be required to .identify a reasonable worker/client elder caseload. The
Secretary would be required to submit to the appropriate congressional committees
a report compiling, summarizing, and analyzing the state reports, as well making
recommendations for appropriate legislative or administrative action. This reportis
to be submitted no later than October 1, 2010.

The bill would authorize $100 million for each of Fys 2006-2009.
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State Adult Protective Service Grants (Demonstration Program) |

Preseht Law

No provisionin current law specifically authorizes a dedicated amount

. of funds for state adult protective service demonstration programs. However, the

Older American Act authorizes a related demonstration program (as follows), but

‘no specific authorization is specified by law.

Section 413 of the Older Americans Act, Older Individuals’ Protection
from Violence Projects, requires the Assistant Secretary to award funds to states,
area agencies on aging, and nonprofit organizations, or tribal organizations to carry

- out a wide range of projects related to protection of older persons from violence.
Funds are to be used to: support local communities to coordinate activities

regarding intervention in and prevention of abuse, neglect, and exploitation; develop
outreach to assist victims; expand access to family violence and sexual assault

“programs (including shelters, rape crisis centers, and support groups) as well as

mental health services, safety planning and other services; and promote research
on legal organization and training impediments to providing services through

~ shelters and other programs.

Senate Bill

Section 2214 would require the Secretary to establish grants to states

for adult protective service demonstration programs. Funds may be used by state

and local units of government to conduct demonstration programs that test: training
modules developed for the purpose of detecting or preventing elder abuse; methods
to detect or prevent financial exploitation and elder abuse; the feasibility of
establishing safe havens for victims; whether training on elder abuse forensics
enhances the detection of abuse by employees of state or local government; and
other related matters. States would be required to submit applications to the
Secretary.

Each state receiving funds would be required to submit a report on

the demonstration to the Secretary. The Secretary would be required to submit to

the appropriate congressional committees a report compiling, summarizing, and
analyzing the state reports, as well making recommendations for appropriate
legislative or administrative action. This report is to be submitted no later than

October 1, 2010.

The bill would authorize $25 million for the period FY2006-2009.

Subtitle C — Collection of Data, Dissemination of Information and
Studies

Collection of Uniform National Data on Elder Abuse, Neglect and
Exploitation (Section 2221 of the Social Security Act)

Present Law

No provision that establishes an ongoing, uniform national data
collection process or provides grants to states to assist with data collection.
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- later than one year after the date of enactment.

A related law, the Family Violence Prevention and Services Act of
1 992 (P.L. 102-295), required HHS to conduct a study of the national incidence of
abuse, neglect, and exploitation of elderly persons. This study, referred to as “the
National Elder Abuse Incidence Study,” used a nationally-representative sample of
20 counties in 15 states and combined local Adult Protective Services (APS) reports
with reports from other community service agencies to estimate the number of new
elder abuse and neglect cases over a given period. The final report for this study
was released by HHS in 1998.

In addition to the study described above, the federal government has
periodically surveyed state APS units over the last 20 years on the prevalence of
elder abuse, neglect and exploitation. In these surveys, there was significant
variation among the states in the definitions used and the comprehensiveness of
data collected. This variation has created challenges in establishing a national data
set and identifying trends in abuse, neglect and exploitation.

Senate Bill

_ Section 2221 would establish as the purpose of the section the
improvement, streamlining, and promotion of uniform collection, maintenance and
dissemination of national data regarding elder abuse, neglect and exploitation. The
activities of the Secretary would be carried out in three phases.

The Secretary would be required to develop, under Phase |, a method
for collecting national data regarding elder abuse, neglect and exploitation and

.uniform national data reporting forms adapted to each relevant entity or discipline

{e.g., health, public safety, social and protective services and law enforcement).
The Secretary would be required to consult with the Attorney General and work with
experts in the Bureau of Justice Statistics and the Office of Justice Programs to
develop this method for national data collection. The national data reporting forms
must include the definitions of Title XXII for determining whether an event will be
reportable. Finally, the activities that would be carried out under this section must
ensure the protection of individual health privacy consistent with the regulations
under Section 264(c) of the Health Insurance Portability and Accountability Act of
1996 (HIPAA) and any state and local privacy regulations. Phase | must occur no

Phase Il would require the Secretary to ensure that the national data
reporting forms and data collection methods (developed under Phase 1) would be
pilot tested in six states selected by the Secretary. After pilot testing the data
collection efforts, the Secretary must review the findings, consult with the Attorney
General and other relevant experts, and adjust the national data reporting forms
and data collection methods as necessary. Phase Il must occur no Iater than one

year following the completion of activities under Phase I.

Phase Il would require the Secretary to submit the national data
reporting forms and instructions to (1) the heads of the relevant components of
DHHS, the Department of Justice, the Department of the Treasury, and other
appropriate federal entities; and (2) the Governor’s office of each state for collection
from all relevant state entities of data including health care, social services, and law
enforcement data.
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In Phase lll, the Secretary would be authorized to award grants to
states to improve data collection activities relating to elder abuse, neglect and
exploitation. Each state that wants to apply for a grant, must submit an application
to the Administrator following the prescribed requirements. Each state receiving a
grant in a fiscal year would be required to submit data for the calendar year that
begins during that year using the national data forms.

The amount of each grant to a state must be distributed using the
following method: For the first fiscal year in which a state receives grant funds, the
Secretary would be required to initially distribute 50% of those funds. The
remaining funds are to be distributed at the end of the calendar year that begins
during that fiscal year if the Secretary determines that the state has properly
reported data required under this section for the calendar year. For subsequent
years, the Secretary would be required to distribute grant funds to a state for a fiscal
year if the state properly reported required data for the calendar year that ends
during that fiscal year. The reports submitted by states mustindicate the state and
year in which the event occurred and identify the total number of events that
occurred in each state during the year and the type of event.

The Secretary would be required to submit a report regarding the
activities required by this section to Congress including the Committee on Finance
and the Special Committee on Aging of the Senate. The first report must be
submitted no later than one year after the date of enactment of the bill and annually
thereafter.

To carry out the activities of this section, the bill would authorize $10
million for FY2006; $30 million for FY2007; and $100 million for each of FYs 2008
and 2009. '

Long-Term Care Consumer Clearinghouse (Section 2222 of the
Social Security Act)

Present Law

No provision requiring establishment of a long-term care consumer
clearinghouse.

: In related activities, DHHS has funded some states to establish
state-based consumer-friendly access to information about long-term care services.
In'FY2003 and FY2004, the Centers for Medicare and Medicaid (CMS) and AocA
‘awarded approximately $18 million in grants to states for the purpose of assisting
states in their efforts to create a single, coordinated system of information and
access for all persons seeking long term care to minimize confusion, enhance
individual choice, and support informed decision-making. A total of 24 states have
received grants for this purpose. Some of the common activities under this grant
program include information and referral, outreach, counseling about public benefits
and long-term care options, and case management. States’ methods for
implementing the grant may vary; some states have established an actual physical
location, and other states have established a statewide clearinghouse through a toll-
free number or a web-based information site.




In addition, CMS has made available to the public, via its website, a
comparison of Medicare and Medicaid-certified nursing homes and home health
agencies. The information provides detailed facility and agency information and
characteristics, and contains several measures of quality (e.g., improvement in
mobility). This website does not cover assisted living facilities, group homes and
other residential facilities that are not nursing facilities; . nor does it cover non-
medical, non-certified, home and community-based long-term care services.

Senate Bill

: Section 2222 would require the Secretary to establish a long-term
care consumer clearinghouse which must provide comprehensive detailed
information, in a consumer-friendly form, to consumers about choices relating to
long-term care providers. _

The clearinghouse is to include information about obtaining the
services of, and employing, caregivers; options for residential long-term care (e.g.,
--the type of care provided by nursing facilities, and the type of care provided by
group homes and other residential facilities); benefits available through the federal
health care programs; and links to federal and state websites that describe the care
available through specific long-term care facilities including information about the
satisfaction of those residents and their families with the care provided. The
clearinghouse must also provide information (from states and other sources) on
long-term care providers including assisted living facilities, board and care facilities,
congregate care facilities, home health care providers, and other long-term care
providers.

To carry out the activities of this section, the bill would authorize $2
million for FY2006; $3 million for FY2007; and $4 million for each of FYs 2008 and
2009.

.Consumer Information about the Continuum of Residential Long-
Term Care Facilities (Section 2223 of the Social Security Act)

- Present Law
No provision.
Senate Bill

Section 2223 would require the Secretary, in consultation with the
Attorney General, to conduct a study on consumer concerns relating to residential
‘long-term care facilities other than nursing facilities. The study may be carried out
either directly or through a grant. The organization conducting the study must
‘develop definitions for classes of residential long-term care facilities and collect
information on the following features of these facilities: prices, level of services,
oversught and enforcement provisions, and admission and discharge criteria.

- The Secretary would be required to prepare a report contalnlng the
results of the study and submit the report to the Elder Justice Coordinating Council,

the Committee on Ways and Means of the House of Representatives, and the

Committee on Finance and the Special Committee on Aging of the Senate.
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To carry out the study, the bill would authorize $3 million for each of
FYs 2006-2009.

Evaluations of Elder Justice Programs (New Section 2224 of the
Social Security Act)

Present Law
No proviéion.
Senate Bill

Section 2224 would require the Secretary of HHS to reserve a portion
of the funds appropriated in each program under Title XXII to be used to provide
assistance to eligible entities to conduct validated evaluations of the effectiveness
of the activities funded under each program under Title XXIl. To be eligible to
receive these funds, an eligible entity must submit an application to the Secretary
following the timing and requirements prescribed by the Secretary including a
proposal for the evaluation. '

Entities would be required to submit to the Secretary and appropriate
congressional committees a report containing the results of the evaluation tegether
with any recommendations deemed appropriate. The report would be due by the
date specified by the Secretary.

Amendments to the Social Security Act — -Long-Term Care
Facilities (Section 101(b) of the bill)

Present Law

No federal provisions for mandatory reporting of crimes in federally
funded long-term care facilities. There are some federal laws and regulatlons under

‘Medicare and Medicaid in the event that a facility participating in either of those

programs closes.

Reporting. Based on a 2000 survey of state Adult Protective Services
systems, all states had elder/adult abuse reporting laws. State laws varied in who
was a mandated reporter and who was encouraged to report incidents of elder/adult

abuse. Many states and territories named health care professionals, such as

nurses, physicians and nurse aides, as mandated reporters of elder/adult abuse.

'Five states did not list anyone as a mandated reporter.

Eleven states reported thatthere were no statutory consequences for

~ failure of mandated reporters to report abuse; the remaining states and the District

of Columbia and Guam had a specified consequence. Thé most common
consequence for failing to report was a misdemeanor with a possible fine and/or jail
sentence. State law also varied with regard to specifying a time frame within which
reporters were required to report suspicion of abuse. Nineteen states had no time
frame. Of those that specified a time frame, the reqwrements varied from
immediately to more than four days.
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Notification of Facility Closure. If a long-term care facility that
receives federal funds through participation in Medicare or Medicaid closes, current
federal laws and regulations provide some guidance on the parties that need to be
notified and the process for relocating residents. If a facility wants to terminate its
status as a Medicare provider (for example, due to facility closure), the facility must
notify both CMS and the public no later than 15 days in advance of the proposed
termination date. If a facility wants to terminate its status as a Medicaid provider,
federal regulations do not specify a timeframe for notifying federal or state agencies;
however, the facility is required to notify Medicaid residents at least 30 days before
transferring or discharging him or her. Facility closure is one circumstance in which
a resident would need to be transferred.

The state Medicaid agency has the primary responsibility for
relocating Medicaid patients and for ensuring their safe and orderly transfer from a

- facility that no longer participates in Medicaid to a participating facullty that meets

acceptable standards. CMS has provided guidance to states concerning relocating
patients. Each state is expected to have a plan that describes the relocation of
patients. Additionally, the notice to residents is to include information as to how to
contact the ombudsman established by the Older Americans Act.

Senate Bill

Reporting of Crimes in Federally-funded Facilities. Section 101(b) of
the bill would require reporting to law enforcement of crimes occurring in federally
funded long-term care facilities that receive at least $10,000 in federal funds during
the preceding year. The owner or operator of these facilities would be required to
annually notify each individual who is an owner, operator, employee, manager,
agent, or contractor of a |ong-ten‘n care facility that they are required to report any
reasonable suspicion of a crime against any person who is a resident of or receiving

care from the facility. These individuals are referred to in this section as “covered

individuals.” Suspected crimes must be reported to the Secretary and one or more

‘law enforcement entities for the political subdivision in which the facility is located.

Timing of Repon‘lng If the events that cause the suspicion of a crime
result in serious bodily injury, the covered individual must report the suspicion

‘immediately, but not later than two hours after forming the suspicion. If the events
that cause the suspicion do not result in serious bodily injury, the individual must

report the suspicion not later than 24 hours after forming the suspicion.

I?enalties for Non-Reporting. If a covered individual does not report
suspicion of a crime within the timeframe described above, the individual will be
subject to a civilmoney penalty of up to $200,000, or the Secretary shall classify the
individual as an ‘excluded individual’ (i.e., any employer of the individual is unable
to receive federal funds) for a period of not more than three years. If a covered
individual does not report suspicion of a crime within the timeframe described above
and this violation exacerbates the harm to the victim, or results in harm to another

‘person, the individual will be subject to a civilmoney penalty of up to $300,000, and

the Secretary shall classify the individual as an ‘excluded individual’ (i.e., any

-employer of the individual is unable to receive federal funds) for a period of not

more than three years.

If an individual is classified as an “excluded individual,” any entity that

' employs that individual will not be eligible to receive federal funds. The Secretary
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may take into account the financial burden on providers with underserved
populations in determining any penalty to be imposed under this section.
Underserved populations are defined as the population of an area designated by
the Secretary as an area or population group with a shortage of elder justice
programs. These may include those that are geographically isolated, racial and
ethnic minority populations, and populations underserved because of special needs
(such as language barriers, disabilities, alien status, or age).

Additional Penalties for Retaliation. A long-term care facility may not
retaliate against an employee for making a report, causing a report to be made, or
for taking steps to make a report. Retaliation includes discharge, demotion,
suspension, threats, harassment, denial of a promotion or other employment-related
benefit, or any other manner of discrimination against an employee in the terms and
conditions of employment because of lawful acts done by the employee. Long-term
care facilities may also not retaliate against a nurse by filing a complaint or report
with the appropriate state professional disciplinary agency because of lawful acts
done by the nurse.

If a long-term care facility does retaliate, it shall be subject to a civil
money penalty of up to $200,000 or the Secretary may exclude it from participation
in any federal health care program for a period of two years.

. Notice to Employees. Each long-term care facility must post
conspicuously, in an appropriate location, a sign specifying rights of employees

under this section. The sign shall include a statement that an employee may file a

complaint against a long-term care facility that violates the provisions of this section
with the Secretary. The notice must also contain information as to how to file a
complaint.

Notification of Public Agenc:les and Safely of Residents in the Event
of Fac:llty Closure. In addition, if a long-term care facullty (that receives at least
$10,000 in federal funds during the previous year) is going to close, the owner or
operator of the facility must submit to the Secretary and the appropriate state
regulatory agency written notification of an impending closure within 60 days prior
to the closure date. In the notice, the owner or operator must include a plan for
transfer and adequate relocation of residents, including assurances that residents
will not be moved to a facility which provides substandard care or for which an
administrative or law enforcement action is pending. Within 10 days after the facility
closes, the owner or operator of the facility must submit to the Secretary, and the
appropriate state agency, information on where the residents were transferred to
and when.

Anyone who owns a skilled nursing facility that fails to comply with the
notification of closure and reporting requirements shall be subject to a civil monetary
penalty of up to $1,000,000, exclusion from participation in the programs under the
Social Security Act, and any other civil monetary penalties and assessments.

A civil monetary penalty or assessment will be imposed in the same

manner as a civil monetary penalty, assessment or exclusion under Section 1128A
of the Social Security Act.
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Title Il — Department of Justice
Victim Advocacy Grants (Section 201 of the bill)

Present Law

Title Il — Section 1209. Enhancing Protections for Older and
Disabled Women from Domestic Violence and Sexual Assault. Section 1209(c) of
the Victims of Trafficking and Violence Protection Act of 2000 (P.L. 106-386)
(Protections for Older and Disabled Individuals from Domestic Violence and Sexual
Assault) authorizes the Attorney General to award grants to states, the District of
Columbia, tribal governments, and territories through the Services, Training,
Officers, Prosecutors (STOP) formula grant program. Grant funding is to be used
for developing, enlarging, or strengthening programs that assist law enforcement,
prosecutors, courts, and others in helping older and disabled women who are
victims of domestic violence or sexual assault. This assistance can include
recognizing, investigating, and prosecuting instances of such violence or assault
and targeting outreach and support, counseling, and other services to these older
and disabled victims. The Act authorizes $5 million for each FYs 2001 -2005 for this
purpose.

Senate Bill

The bill would permit the Attorney General, after consultation with the
Secretary of HHS to award grants to eligible entities to study the needs of victims
of elder abuse, neglect and exploitation.

‘ It would authorize $2.5 million for FY2006 and $3 million for each of

.FYs 2007-2009 for pilot programs that would: (1) develop programs for victims of
elder abuse, neglect, and exploitation; (2) provide training to relevant personnel;
and (3) examine special approaches aimed at meeting the needs of victims of elder
abuse, neglect and exploitation.

Supporting State and Local Prosecutors in Elder Justice Matters
(Section 202 of the bill)

Pr'esent Law

Title 1l, Section 1209 of the Violence of Trafficking and Violence
Protection Act of 2000 (P.L. 106-386) permits the Attorney General to make grants
for training programs to assist front line law enforcement personnel to enhance their
ability to address, investigate and prosecute instances of elder abuse, neglect, and
exploitation. The Administration obligated $4.9 millionin FY2003 and has estimated
an obligation of $666 thousand for FY2004 for the Training Grants to Stop Abuse
and Sexual Assault of Older Individuals or Individuals with Disabilities program.

Senate Bill

The bill would require the Attorney General, after consultation with
the Secretary of HHS to award grants to eligible entities to provide support to state
and local prosecutors who handle elder justice-related cases. The grants would
also be used to fund the creation of a Center for the Prosecution of Elder Abuse,

20




Neglect, and Exploitation that would advise and support prosecutors with respect
to elder abuse, neglect, and exploitation. Among other things, the Center would be
required to collaborate with experts in the field and the Advisory Board on Elder
Abuse, Neglect, and Exploitation; and provide local prosecutors and their staff with
relevant training and technical support with respect to handling, preventing and
prosecuting elder abuse, neglect, and exploitation.

The billwould authorize $6 million for FY2006, and $8 million for each
of FY's 2006- 2009 to carry out these grants.

.Supporting Federal Cases Involving Elder Justice (Section 203 of

the bill)
Present Law

No provision.
Senate Bill

_ The bill would require the Attorney General to hire additional federal
prosecutors and make funding available to them to enter into contracts with experts
such as nurse-investigators and other experts to identify, assist with, or pursue
cases related to elder justice. The bill would also permit the Attorney General to
fund a resource group to assist prosecutors nationwide with respect to elder justice
matters.

The bill would also require that the Office of Inspector General in

'DHHS enter into contracts with nurse investigators and other experts to investigate

and pursue failure of care allegations.

The bill would authorize $3 25 million for FY2006, and $4.5 million’
for each of FYs 2007-2009.

Supporting Law Enforcement in Elder Justice Matters

(Section 204 of the bill)

Present Law

Title Il, Section 1209 of the Violence of Trafficking and Violence
Protection Act of 2000 (P.L. 106-386) permits the Attorney General to make grants
for training programs to assist front line law enforcement personnel to enhance their

ability to address, investigate and prosecute instances of elder abuse, neglect, and

exploitation. The Administration obligated $4.9 million in FY2003 and has estimated

" an obligation of $666 thousand for FY2004 for the Training Grants to Stop Abuse
‘and Sexual Assault of Older Individuals or Individuals with Disabilities program.

Senate Bill

~ The billwould require the Attorney General, after consultation with the
Secretary of HHS to award grants to eligible entities to provide training and technical
support to front line law enforcement personnel with respect to elder justice matters.
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The bill would authorize $6 million for FY2006, and $8 million for each year of FYs
2007-20009.

Establishment and Support of Elder Abuse, Neglect, and
Exploitation Forensic Centers (Section 205 of the bill) -

Present Law
No provision.
Senate Bill

The bill would require the Attorney General to award grants to eligible
entities to establish and operate both stationary and mobile forensic centers and to
develop forensic expertise pertaining to elder abuse, neglect, and exploitation. With
respect to the stationary forensic centers, the bill would require the Attorney General
to make four grants to higher education institutions with demonstrated expertise in
forensics or commitment to preventing or treating elder abuse, neglect, or
exploitation; and with respect to mobile forensic centers, the bill would require the

Attorney General to make six grants to appropriate entities.

Funding would be authorized for the centers to: (1) develop forensic

markers that would determine whether abuse or neglect occurred and whether a

crime was committed; (2) conduct research to describe and disseminate information

on the forensic markers; (3) determine methodologies for how and when

_intervention should occur; and (4) develop forensic expertise with respect to elder
abuse, neglect, and exploitation in order to provide relevant evaluation, intervention,

-support and advocacy, case review and tracking. The bill would also require the

Attorney General, in coordination with the Secretary, to use data to develop the

capacity to collect forensic evidence.

The bill would authorize $4 million in funding for FY2006, $6 million
for FY2007 and $8 million for each of FYs 2008-2009.

Model State Laws and Practices (Section 206 of the bill)
Present Law

No provision.
Senate Bill

The Attorney General, after consultation with the Secretary of HHS,
would be required to: (1) conduct a study and prepare a report on state laws and
. _practices with respect to elder abuse, neglect, and exploitation; (2) report to all

appropriate congressional committees on findings no later than two years after
enactment of the Elder Justice Act; and (3) publish its findings.

In reporting to Congress on state laws and practices issues, the bill
would require the following: (1) development of a comprehensive description and
comparative analysis of state laws and practices; (2) recommendations on models
based on analysis of the most effective state laws and practices; (3) provision of
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a definition for “elder,” “abuse,” “neglect,” and “exploitation;” (4) definition of who is
amandated reporter, to whom and when a mandated reporter must report
information, and what the consequences are for not reporting information; and (5)
information on data retention issues. _

The reportwould also be required to contain information on state laws
and practices issues with respect to evidentiary, procedural, sentencing, and choice
of remedies matters. Additionally, the report would be required to contain
information on: issues pertaining to state laws that require immediate reporting of
all nursing home deaths to the county coroner as well as issues with respect to
fiduciary laws (including guardianship and power of attorney laws); laws that permit
or encourage banks or bank employees to prevent and report suspected elder
abuse, neglect, and exploitation; laws that may impede research on elder abuse,
neglect, and exploitation; and practices related to the enforcement of such laws and
other aspects of elder justice.

. The bill would authorize $2.5 million for FY2006, and $3 million for
each of fiscal years 2007-2009.

Evaluations of Department of Justice Elder Justice Programs
(Section 207 of the bill) :

Présent Law
No provision.

Senate Bill

The bill would require the Attorney General to reserve a portion of
funds appropriated to carry out the programs described in this title to be used to aid
eligible entities to conduct program evaluations. Eligible entities would be required
to submit an application to the Attorney General in order to receive the funding and
report to the Attorney General and Congress on its findings and recommendations
from the evaluation.

Other Provisions
Present Law
No provision.
Senate Bill
The bill amends the title to read: An Actto amend the Social Security
Act to enhance the social security of the Nation by ensuring adequate public-private

infrastructure and resolve to prevent, detect, treat, understand, and intervene in
elder abuse, neglect, and exploitation, and for other purposes.
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. Date and place of birth:

RESPONSE TO TIIE SENATE COMMITTEE ON FINANCE'S
REQUEST FOR INFORMATION FROMN OM]NEE

A BIOGRAPHICAL INFORMATION

Name (Includmg any former names used)

-‘ : jJOEY RUSSELL GEORGE (Joseph was used from 1978 1981)
o Posmon to wlnch nommated o ' A . - N
: :TREASURY INSPECTOR GENERAL FOR TAX ADM]NISTRATION | i B
o i'_‘Date of Nommatlon -
:-,"November 19, 2003

.Address (Llst current. res1dence oﬁice a.nd mallmg addresses )

- "Home/Marlmg B "_ 230 South West Street

_ ,Alexandna, Vlrguua 22314
Ofﬁce o ' Office of Inspector General

* Corporation for National and Community Semce :
' '1201 New York Avenue, NW., Suite 830 Co
Washmgton, D. C 20525

October 8, 1963, in Brooklyn; New York
Marital Status: (I_nclude maiden name of wife or husband's name.)

Single

Names and ages of children:

1do not have children.




o - employment)

‘Education: (Lrst secondary and hrgher education mstltutlons dates attended,

-degree received, and date degree granted.)

Harvard Law School - 1985 to 1988. J.D. received June 1988

. Howard University — 1981 to 1985, B.A. received May 1985
Brooklyn Technical High School - 1977 to 1981. ])rploma received in June
. 1981

' Employment record: (Lrst all jobs held since college including the title or

‘description of jOb name of employer location of work, and dates of ’

S Inspector General, Corporatron for N atronal and Commumty Semce, h
- Washmgton, D.C; September 2002 to present.

S Subcommrttee Staﬂ' Dlrector and Chlef Counsel, Commrttee on Government '
AR Reform s Subcommrttee on Government Efﬁcxeney, Findncial Management
..~ and Intergovernmental Relatioiis (formerly entitled thé Subcommrttee on

Lk Government Management, Informatno‘n and Technology), U.S. House of
R Representatrves, Washmgton, D.C;; January 1995 to August 2002

. Assocrate, Kramer, Levm, Naftalis, Nessen, Kamm & Frankel New York,
=N Y., February 1993 to December 1994 .

. Assoclate Dlrector for Pohcy, The Whrte House, Washmgton, D C, July 1991- -
. ito January 1993. '

Asslstant General Counsel, The ‘White House Office of Management and

S ‘Budget, Washington, D. .C., January 1990 to July 1991

: 'Prosecutor, Queens County Dlstnct Attorney s Ofl'iee, Kew Gardens, N. Y

August 1988 to January 1990.

. Summer Assocrate, Bankers Trust Company, New York, N.Y., August 1987
~ to September 1987.

Summer Associate, Wiley, Rein & Fielding, Washington, D. C July 1987 to
August 1987.

* Summer Associate, Donovan, Leisure, Newton & Irvine, New York, N, Y
~ June 1987 to July 1987.

Summer Associate, Bankers Trust Company, New York, N.Y., August 1986
to September 1986.
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'Summer Associate, Epstein, Becker, Borsody & Green, New York; N. Y.,

June 1986 to August 1986.

Legal Associate, Bankers Trust Company, New York, N.Y,, May 1985 to

4 August 1985.

Government Expeﬁence (List any advisory, consultative, honorary, or other part-

time service or positions with Federal, State or local governments, otherthan

. those listed above.)

: - partner, proprietor, agent, representative, or consultant of : any corporatlon, L
‘company, firm, partnershlp, or other busmess enterpnse or educatlonal or other

-' ) ‘-mst1tut10n)

Af:‘:jNone.

Busmess Relatmnshlps (L15t all posmons held as an’ ofﬂcer directs

o i Undergraduate Student Trustee, Board of T rustees, Howard Umversnty, :

12

L ‘Washington, D.C.; July 1984 to July 1985.

‘_Membershlps (Llst all membershlps and ofﬁces held i m professxonal, fraternal
::-l ':scholarly, cxvxc busmess chantable and other orgamzatlons ) : :

. g Bar of the Umted States Supreme Court.

.. Bar of the United: States Dlstnct Court, Soutnern and Eastern Dlstncts of .

- ,"New York.

. -‘_f Bar'of the State -of New York.
- Bar of the State of Connectleut.

S “The Association of the Bar of the City of New York. -

| '":-Amerlcan Bar Assoclatnon, Vice Charrman, Admlmstratrve Law Sectnon.
- Ripon Society, National Vice President. :
Ripon Educational Fund, President.

Harvard Law School Chapter, Ripon Soclety, Presldent.
Big Brother's Program.

- City Harvest Food Bank, Board of Advisors.
‘Rotary Club of Washington, D.C.
.Southern Poverty Law Center, Leadership Committee.

National Association for the Advancement of Colored People.
National Rifle Association.
Sierra Club.

-Harvard Club of the City of New York.

Harvard Club of Washington, D.C.
Umversnty Club of Washmgton, D. C., Vice Chair, Membershlp Committee.
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Political affiliations and activitiés:

a.

 List all public offices for which you have been a candidate.

None.

List all memberships and offices held in and services rendered to all

' political parties or election committees during the last 10 years. )

‘Republican National Committee,

Alexandria Republican City Commxttee various actmtles

- -Victory 2000 — Public speaking and drafted article.
- fEhzabeth Dole for Praldent Fmance Commnttee. :

. BabDole for. Presldent Transltmn Team Executlve Commlttee and

. . public speaker. - -
- Giuliani for Mayor - vote mtegnty

-, New York City Republlcan Party.

" ‘New York State Republican Party.

_ ,Repubhwn Party. of the State of Vu'glma

R Cleveland for Mayor ~ yarious actmtles.

Itemme all pohtlcal contnbutlons to any mdmdual campmgn
y :.'orgamzatlon, political party, polmcal actlon commmee or smﬂar entlty of e
~$50 or friore’ for the last 10 years. - Tt . S

L Accordmg to the records available to me,. and to'the bost of my
. - recollection, the followmg isa record of the contnbutlons Thave made -
_over the last ten years: -

" Republican Natiozial Committee $180

Republican National Committee Victory 2000 $95

Friends of Jost — $100
‘Bush for President 2000 — $900
Bush Transition — Not Available
- Bush-Cheney Recount Fund — Not Available

Elizabeth Dole for Senate — $75

- Elizabeth Dole for President — $1,000

Bob Dole for President — $1,000
Cleveland for City Council — $200
Cleveland for Mayor — $350

-Stoker for Congress — $1,850

MclIntosh for Governor — $250

‘Gilmore for Governor — Not Available
~ Pataki for Governor — Not Available

Friends of Giuliani Exploratory Committee — $500

'Adam Clayton Powell for City Council — Not Available
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New York State Republican Party — Not Available -
New York City Republican Party — Not Available
Jerry Moran for Congress — Not Available

Allen for Governor — Not Available

Friends of Allen — Not Available

Rogers for Congress — 150 .

McVay for City Council — $50 .

John Hines for City Council - Not Available

* Honois and Awards (Llst all scholarshlps fellowshlps honorary degrees

honoraxy society memberships, mlhtaxy medals, and any other: specml

> .recogmtlons for outstandmg semce or achlevement)

- ,‘Phl Beta Kappa S P o
- 'PiSigma Alpha (Pohtlcal Sexence Honor Soclety)
~ Phi Alpha Theta (History Internatlonal Honor Soclety)
: Dean's List Howard Umversxty

Hammer Award (For work on the Y2K 1ssue)

s

'}Howard Umversrty Crtatron of Achlevement L

: :Pubhshed wntmgs (Llst the tltles pubhshers and dates of all books artlcles
' repons .or other pubhshed matenals you have wntten) 4

5 rWhy Bldeli Should Vite for Bush,” pubhshed on 2 web sité dlrected

16

17.

-towards Afncan—Amencan professnonals, October 2000

' ASpeeches (LIst all formal speeches you. have dehvered dunng the past five years

which are on topics relévant to the posmon for which 'you have been nominated. A

' Prov1de the Commlttee w1th two coples of each formal speech)

I have spoken frequently on the role of the Inspector General; however, my
N remarks were delivered without the use of a formal statement.

".Quahﬁcatlons (State what, in your opinion, quahfies you to serve in the position

to which you have been nominated.)

As 1 currently serve as an Inspector General, I have a keen understanding of
the role and responsibility of the holder of the position. In addition to being
a watchdog, the Inspector General has to have an appreciation of the mission
of the organization to which he or she belongs. My experience thus far
demonstrates my understanding of these dualities. The purpose of the

. Inspector General is not to interfere with the day-to-day operations of the
Department. Its purpose is to ensure that if an allegation of waste, fraud or
- abuse is brought to the office's attention, appropriate action is taken to

review the merits of the allegation and to ensure that the office responds
accordingly. :




. "As the Inspector General of the Corporation for National and Community

- Service, I have directed investigations of important matters affecting the -
agency, including its personnel policies and financial management practices. -
In regards to the latter, serious violations of accounting laws and regulations
were revealed and examined by the office. In addition to 1dent1fymg these
issues, my office recommended changes in procedures that have been '

: mplemented by the agency

‘Moreover, I served as the Staff: ])lrector and Chief Counsel of the
"~ Subcommittee on Government Efﬁcnency, Financial Management and

B Intergovemmental Relations: That siibcommittee. was: responsnble for =~

L 's;overseemg the mplementatwn of the: Inspector General Act: ‘In that -

. capacity, I worked closely with the staffs of thé authors of the Rmtrucmmg : S
- and Reform Act, as well as with the relevant staffs of the. aPPl'Opnan o6l an d ;

authorization committees dnrmg the creation of the office of the Treasury

e {.;Inspector General for Tax Administration (TIGTA). During'the .~

" ‘delibérations ow this aspect of the Jegislation, I was involved in. the draftmg of
.. ‘the dutles of the TIGTA. leen that expenence, I know what the.- “.. =~ - .

"_f"_fresponslblhtles of the’ mcnmbent of that. posmon entails and smcerely beheve
T possess the wheremthal t0: perl'orm them well. L .

B W1}l you sever all connectlon w1th your present em) ployers, busmess ﬁrms Lo
. associations, or orgammtlons if you are conﬁrmed lby the Senate? If not, prov1de
: -»detalls o o :

: Yes. o o
Do you have any plans, commitments or agreements to pursue outside
employment, with or without compensation, during your service with the
govemment? If so, provide details.

~ No.

 Has any person or entity made a conmitment or agreement to employ your
services in any capacity after you leave govemment semce? If so, prov1de
details. :

"~ * Neo.




L S 2 _ Descnbe any busmess relauonshlp, deahng or ﬁnanclal transactlon whlch you |

.4, If you are oonﬁrmw by the'Senate, do you expect to'serve out your. fall term or
until the next Presidential election, whichever is applicable? If not, explain.

Yes.
C.  POTENTIAL CONFLICTS OF INTEREST

1. ,Indlcate any investments, obligations, hablhtles or other relatlonsh1ps which
.~ . could involve potentlal conﬂlcts of i mterest in the posmon to whrch you have been
:'-,'__nommated' e S o

: None to my knowledge.
~ have had durmg the last10 years, whether for yourself, on behalf ofa chent, or.

~_“acting‘as an agent, that could in any ‘way constitute or result in‘a possrble conﬂlct-
‘fof mterest in the posmon to ‘which’ you have been nommated - S

A -'"'.‘:'None to my knowledge.

see : 3 , _.J;Describe any act1v1ty dunng the past 10 years 1n whlch you have engaged for the o

o :’of any leglslatlon or affecting the adnnmstratlon and executlon of law or pubhc
- policy. Act1v1t1es performed asan employee of the Federal govemment need not -

' _.behsted
RS None. :

4 jExplam how you will resolve any potentral conﬂlcts of mterest, mcludmg any that
~may be disclosed by your responses to the above items. (Provide the Committee
- with two copies of any trust or other agreements.) :

. Not applicable. - However, should a potential conflict come to my attention, I
will advise and work with the appropriate officials at the Department to
address the issue. .

5. . Two copies of written opinions should be provided directly to the Committee by
the designated agency ethics officer of the agency to which you have been
nominated and by the Office of Government Ethics concermng potential conflicts
of interest or any legal impediments to your serving in this position.

I have been informed that this will be done.

Question 6 does not apply to this position.




D. LEGAL AND OTHER MATTERS

Have you ever been the subject of a complaint or been investigated, disciplined, R

or otherwise cited for a breach of ethics for unprofessional conduct before : any -
court, administrative agency; professional association, disciplinary commlttee or
other profess1onal group? If so, prov1de detalls o

K No.

- : Have you ever been mvestlgated, anested, charged, or held by any Federal State L
~or other law. enforcement authority for a violation of': any Federal, State; Gountyor .~ -
: mumcnpal law, regulation,.or ordmance otherthan a minor traﬂic offense? Ifso i' o

f*provrde detalls
. No..

e Have you ever been mvolved asa party in mterest in any adm1mstrat1ve agency

o proceedmg or cml htlgatlon? If so, provxde detaﬂs

-_No.

4, - Have you" ever beeii convrcted (mcludmg pleas of guﬂty or: nolo contendere) of
_any criminal wolatlon other than a minor traffic offense? Ifso provide detalls §

: . 'N'o..‘

. Please advise the Committee of any additional mformatlon, favorable or . '
" unfavorable, whlch you feel should be considered in connection with your
nommatlon. :

I have devoted most of my professional life to public service in various
positions of trust. In none of those positions have I violated — or been
accused of violating ~ that trust.

E.  TESTIFYING BEFORE CONGRESS

If you are confirmed by the Senate, are you Vwilling to appear and testify before
any duly constituted committee of the Congress on such occasmns as you may be
reasonably requested to do so?

Yes.
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It is the right of every individual to be free from abuse, neglect, and exploitation.
Despite this fact, elder abuse continues to be an enormous problem in America.
Congressional hearings on elder abuse have declared it a national disgrace; however,
little governmental action has been conducted to confront this problem. Currently,
there are too few resources and systems in place to reduce or eliminate elder abuse.
Senators John Breaux and Orrin Hatch, both members of the U.S. Senate Special
Committee on Aging, discuss the strong need for elder justice legislation to fight this
devastating problem. Their proposed legislation would create proper research,
resources, and structures that will ensure detection, treatment and elimination of
elder abuse in the United States.
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I. Introduction

meav\ a quarter century has passed since the

first congressional hearings on elder abuse declared it to be a national |

a._mmnmnm. However, congressional action remains elusive, and not
mSm_m. mmmmnm_ employee works full-time on elder abuse .:m lect MMM
mxw_o.:mso: issues. From a policy perspective, elder H.,cmmmﬁ, nwmm
assuring that adequate public-private infrastructire and resour. o
exist 8. prevent, detect, treat, understand, intervene and S&nmm
mww.nov.ﬂ.mnm. prosecute elder abuse, neglect, and mxﬁ_ommaos, mnmum
an ::.&Sm:m_ perspective, elder justice is the right of eve . _MB
American to be free of abuse, neglect, and exploitation, o
There are between 500,000 and 5,000,000 seniors who are abused

glect shorten the victim’s life. Abuse and neglect often trigger a

aoswz.ima spiral, which tips over an otherwise productive, self
mcmmemb.a older person’s life. There are three main types o_% MM -
abuse: (i) abuse and neglect in homes and domestic settings: (ii) mﬂ e
m:m :wm_mﬁ in institutions and other types of residential nmum. d i)
financial fraud and exploitation, end
. Other family violence issues, such as domestic violence and
Q:.E abuse, .rm<m taught us that abuse, neglect, and exploitation re-
quire a multifaceted solution, including public health, social servi .
and law enforcement approaches. But while these ,oﬁrmn MMSmm
abuse have vmm: recognized and receive sizable federa] mc.:mgaﬁm_mo
abuse remains underresearched, underreported, and c:nmnmﬂ.ba MH
Congress must act now to provide federal leadership to those on M:w.

front lines who are fighti
ghting elder abuse with
fragmented systems. scarce resources and

II. Highlights of the Elder Justice Proposal

A. Creating Federal Leadership and Resources to Assist Families,

0055::58, and States in the Fj i
ight Against El
Neglect, and Exploitation 5 s der Abuse,

. Dual Offices of Elder Justice are established at the Departments
o .mmzv and IE.sm: Services (in the Administration on Aging) and
Justice (in the Office of Justice Programs). These offices will serve
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programmatic, grant-making, policy development, and technical as-
sistance functions relating to efforts to address all types of elder
abuse, neglect, and exploitation. Positions in the leadership offices of
both agencies will be funded to assure high-level attention and
agencywide coordination. A federal home and more consistent fund-
ing for Adult Protective Services (APS) is also established.

Given the myriad entities and issues implicated by elder abuse,
coordination at all levels is critical. A public-private Elder Justice Co-
ordinating Council will manage activities of the Departments of Jus-
tice (DOJ) and Health and Human Services (HHS), other relevant fed-
eral agencies, states, communities, and private and not-for-profit
entities. Funding also would go to states to create their own coordi-
nating bodies if they do not already exist and to send delegations to
an annual Summit of the Elder Justice Coordinating Council.

B. Implementing .mcnnmwmm:_. Strategies for Preventing and
Combating Elder Abuse, Neglect, and Exploitation

1. BETTER INFORMATION FOR CONSUMERS AND OTHERS

An Elder Justice Resource Center will provide information for
- consumers, providers, advocates, researchers, policy-makers, regula-
tors, and law enforcement to learn about preventing and addressing
elder abuse, neglect, or exploitation. The first-ever “National Elder
Justice Library” of training, technical assistance, and promising prac-
tices will prevent “re-inventing the wheel.” This legislation will pro-
vide for a centralized data repository, which is critical to getting a
handle on the nature and dimensions of elder abuse.

2.  BUILDING A KNOWLEDGE BASE AND FUNDING PROMISING

PROJECTS

Elder abuse has been virtually absent from the research agenda
in this country. Developing policies to combat elder abuse on proven
success is smart government. Five “Centers of Excellence” will de-
velop expertise, research, clinical practices, training, and dissemina-
tion of information relating to elder abuse. Research priorities in-
clude: a national incidence and prevalence study; jump-starting
intervention research; identifying community strategies to make eld-
ers safer; and examining and funding multidisciplinary efforts.
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3. DEVELOPING FORENSIC CAPACITY

It is imperative that we be able to identify the signs of abuse and
neglect, but currently no data exist to assist in detection. Mobile and
stationary forensic centers will develop expertise and enhance the ca-
pacity to detect elder abuse. Funding will be provided to train health
professionals in both forensic pathology and geriatrics.

4, MMA_W.M W’m ADVOCACY, “SAFE HAVENS,” AND SUPPORT FOR AT-RISK

Grants to five diverse communities will test what elder “safe ha-
<.m=m: are needed when seniors are not safe where they live. In addi-
Jo:. efforts to better identify and meet the special needs of older vic-
tims, including funding victim advocates, will be supported. Legal
advocates, volunteers, faith-based organizations, and not-for-profit
entities will support at-risk seniors in the fight against elder abuse. A
study will clarify the roles, responsibilities, and needs of APS _o.bm-
term care ombudsmen, and other entities in protecting the mEm&% as
well as identify barriers to success.

5. ENHANCING THE LAW ENFORCEMENT RESPONSE

Among the most significant impediments to pursuing elder
abuse cases, especially those involving neglect, is lack of expertise in
recognizing and investigating violations. The bill provides assistance
moH. _.Onmr. state, and federal prosecutors and funding for technical
.ﬁm:.zsm. investigation, and victim assistance for cases involving elder
_.cm:nm. Efforts to enhance the role of community policing in protect-
ing at-risk elders will be supported. .

6. TRAINING
Training to combat elder abuse, neglect, and exploitation is sup-

ported within disciplines and in multidisciplinary settings.

7. MEETING THE NEEDS OF UNDERSERVED
PO :
MINORITY, AND INDIAN SENIORS FULATIONS: RURAL,

Special programs are included to identify and address the needs
of underserved seniors.
8.  MODEL STATE LAWS AND PRACTICES

B A study will review state practices and laws regarding: (1) defi-
nitions of elder abuse, neglect, and exploitation; (2) mandatory report-
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ing laws; (3) evidentiary rules (including televised testimony); (4) laws
requiring immediate reporting of all nursing home deaths to the
county; (5) guardianship; and (6) banking practices. Recommenda-
tions will be made to assist Congress in determining any need for fu-
ture legislation based on successful state practices.

C. Increasing Security, Collaboration, and Consumer Information
in Long-Term Care

1. SECURITY MEASURES

Proposals for increasing security include: (1) immediate report-
ing to law enforcement of crimes victimizing residents; (2) FBI na-
tional criminal background checks for all employees and contractors
of federally funded long-term providers; (3) sixty-day advance notice
of nursing facility closures and assurance of the proper relocation of
all residents; and (4) a new federal cause of action permitting the DO]J
to pursue criminal and civil cases where abuse or neglect results in se-
rious harm.

B

2.  ENHANCING STAFFING

Recognizing that staffing is critical in preventing abuse and ne-
glect, enhancement measures include: (1) grants and tax incentives to
bolster recruitment; (2) loan forgiveness, tax incentives, and bonuses
for long-term care workers who remain in the field for more than five
years; (3) subsidized continuing training and development of career
ladders with accompanying wage increases or benefit packages; and
(4) training and technical assistance to create and institute manage-
ment practices that reduce turnover rates.

3. HELPING CONSUMERS

A Long-Term Care Consumer Clearinghouse will assist the mil-
lions of American families trying to navigate options in long-term
care. An Institute of Medicine study of long-term care options will
provide much-needed information on how different types of facilities
are defined, the level of services they offer, criteria for admission and
discharge, elements included in the price and standards of care, and
oversight and enforcement provisions.
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4 PROMOTING COLLABORATION

Funding will assist representatives of the various sectors of the
term care community (nursing home administrators, consumer .

advocates, local law enforcement, and others) to work together on im-
provement efforts.

_o:m-

D. m<m~=~zo=l._u£m==mi=m What Works

Or.\m: the dearth of data, it is vital to build a w:os;mammw base
.m:Q begin a .normama assessment of which efforts are worth replicat-
ing. In keeping with this philosophy, funded projects must include a

validated evaluation component designed to measure efficacy. In ad-

dition, grants will evaluate other ongoing or new elder abuse, neglect
and exploitation efforts. . ,

III. Discussion

Elderly Americans are mistreated every day in every part of the
country, yet it is often undetected and unreported.! Initial studies on
the prevalence of elder abuse vary greatly. It is estimated that any-
where between 500,000 and 5,000,000 older Americans are abused
every year.” Researchers have also concluded that as much as &%NW-
four percent of elder abuse cases may go unreported.’

Victims of elder abuse are not only subject to injury from mis-
.qmma.sm:r they also face a significant increase in their chances of dy-
ng prematurely. According to a study published in the Journal of the

.\»Sm.:nn: Medical Association, older adults who were mistreated were
3.1 times at greater risk of dying within the next decade than those of
the same age with no reported mistreatment ¢

The federal government has been slow to respond to the needs
of elder abuse victims. For more than twenty years, Congress has
been told about the need for a coordinated federal effort to combat
elder abuse.’ Congress has held hearings and issued reports.® But

1. See generally SELECT HOUSE CoMM ON A :
(AN EXAMINATION OF N GING, 97TH CONG., ELDER ABUSE
DEN PROBLEM]. A HIDDEN PROBLEM) (Comm. Print 1981) [hereinafter HID-

N..H:m2>1r0§.02mrcmz>gmmqm
m._.c_ww m.~“—& to 5-2 (1998) [hereinafter N mawu F NATIONAL ELDER ABUSE INCIDENCE

4. Mark S, L : o
430-31 (Au M 1 oomv.mnrm et al,, The Mortality of Elder Mistreatment, 280 JAMA 428,

5. S.2933,107th Cong. § 2 (2001).
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still, in the year 2003, most experts agree that the federal effort against
elder abuse is decades behind the work addressing child abuse and
domestic violence.

A. Congressional History

Congressional interest in elder abuse dates back more than two
decades.” In June 1980, the U.S. Senate and House Committees on Ag-
ing held joint hearings on the topic of elder abuse.® Numerous wit-
nesses described both individual cases of abuse and statistical infor-
mation about large scale trends.’

An April 1981 report from the House Select Committee on Aging
estimated that four percent of adults over age sixty-five, or one mil-
lion seniors nationwide, were victims of abuse.”’ The report, entitled
Elder Abuse (An Examination of a Hidden Problem), noted that the total
number of abused elders in the United States was nearly equal to the
entire nation’s nursing home population at the time.!! The report
compared statistical evidence of the prevalence of elder abuse in exis-
tence at the time with that of child abuse and suggested that protec-
tive services for elders should receive between twenty-five percent to
forty percent of total funding allocated by the states for protective ser-
vices.? Instead, the Committee reported that states were spending
only 6.6% of protective services monies on senior citizens.® The
Committee called this a “serious and unjustified imbalance.”*

The report contained recommendations for federal government
action that are hauntingly familiar to the suggestions of elder advo-
cates today. The main recommendation was for federal assistance to
the states in the form of a Federal Elder Abuse Act patterned after the
1974 Child Abuse Prevention and Treatment Act.® The Prevention,
Identification and Treatment of Elder Abuse Act of 1981 was intro-
duced for this purpose.’® The bill would have encouraged states to

6. Id.

7. 1d.

8. See HIDDEN PROBLEM, supra note 1.
9. Id. at XIII-XVII.

10. Id. at XIV-XV.

11.  See generally id.

12.  See generally id.

13. Id. at72.

14. Id. at123.

15. Id. at 125.

16. Id.
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make statutory and administrative changes to reach federal minimum
standards by making federal funding contingent on such changes
Unfortunately, it was not passed into law. . .
.H: May of 1985, a report entitled Elder Abuse: A National Disgrace
was issued by Representative Claude Pepper, then Chairman of the
Subcommittee on Health and Long-Term Care of the U.S. House Se-
lect Committee on Aging."” The report echoed the recommendation of
the 1981 study and called for federal government assistance to the
states to combat elder abuse using the 1974 Federal Child Abuse Law
as a model.”® The Subcommittee estimated that one out of every
go.b@-m,\m older Americans, or more than 1.1 million persons, were
subject to abuse each year.” In addition, the report no:n_:am,a that
w,cocﬁ. one in five cases were reported to adult protective services
agencies compared to an average of one in six cases prior to 1981.%
Finally, the report compared the amount of spending by states in 1984
mOw the protection of elders with the amount spent for the protection of
QE.QR:.S The Subcommittee found that states spent $22.14 per child
resident for child protective services versus $2.91 per older resident
for elderly protective services.2
Five years later, in 1990, the Subcommittee on Health and
Long-Term Care of the House Select Committee on Aging issued an-
other report entitled Elder Abuse: A Decade of Shame and Inaction.® The
nmvoﬁ recounted the history of legislative attempts to pass a compre-
hensive federal law to address elder abuse.* Once again, reference
was made to the successful 1974 effort to combat child mvc,mm and the
bmm.a to follow suit to protect vulnerable seniors.”® The report de-
scribed how states spent about $45.03 per child resident for child pro-

tective services in 1989 yet only $3.80 was spent ;
. er elderl
for adult protective services.? pemtp y resident

G.mm:mﬁ
DISGRACE (Co Bwowww ﬁnm%\w.. oz>920.oﬁmnozo..mromw>mcmm”>2>doz>r
18. Id at47. A ’
19. Id at3
20, Id. at4.
21. Id. at 35.
ww. 1d.

. SELECT HOUSE o
INACTION (Comm, wn:m@hww_” ON AGING, 102D CONG., ELDER ABUSE: A DECADE OF
24. Id. atX.

25. Id. at37.
26. Id. at 48,
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The policy recommendations section from the 1990 report sums
up the federal response to elder abuse during the 1980s:

Regrettably, due to the lack of Federal progress made, the basic

recommendation of this report remains essentially unchanged

from that made in the Aging Committee’s landmark 1981 report

on elder abuse: that there needs to be a coordinated national ef-

fort to confront the issue of elder abuse and that the Federal Gov-

ernment should better assist the States in their efforts to deal with

this pervasive problem.” A

The report went on to note that “[flederal programs to combat
elder abuse and provide adult protective services had gone unfunded
or significantly underfunded.”® One program specifically mentioned
was the Long-term Care Ombudsman Program, which was designed
to assist residents of nursing homes and board and care homes, in-
cluding the resolution of complaints of abuse, neglect, and exploita-
tion.? The report noted that Congress felt that twenty million dollars
annually was needed to properly fund the program in 1990, while less
than one million dollars had actually been appropriated for the om-
budsman program in each of the preceding three years.®

The 1990 report also documented cuts in Social Services Block
Grant (SSBG) funding of adult protective services and pointed out
that SSBG funds served as the major source of federal funds for these
services in the states. It was noted that SSBG does not adequately
earmark funds specifically to be spent for adult protective services.
As a result, the report recommended establishing a national elder
abuse program which would include direct grants to the states solely
for the purpose of elder abuse prevention programs.

A year later in July 1991, the Subcommittee issued another re-
port entitled Protecting America’s Abused Elderly: The Need for Congres-
sional Action.® The study focused on institutional abuse in nursing,
board, and care homes and the role of the Long-term Care Ombuds-
man Program. The recommendations included yet another mention
of successful federal efforts to address child abuse and the need for
similar legislation to fight elder abuse. The report further recom-
mended increased funding for: ombudsman programs, a program o

27. Id. at71.
28. Id
29. Id

30. Id
31. SELECT HOUSE COMM. ON AGING, 102D CONG., PROTECTING AMERICA’S

ABUSED ELDERLY: THE NEED FOR CONGRESSIONAL ACTION (Comm. Print 1991)
[hereinafter NEED FOR ACTION]. .

e

.

Y
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establish temporary emergency shelters for abused elderly and adults,
guardianship reform, legal services for abused elders, and use of
Medicaid Fraud Control Units to investigate and prosecute abuse in
nursing homes and board and care homes. A
Hearings on the issue of elder abuse continued throughout the
1990s.* In 1991, the Senate Special Committee on Aging conducted
field hearings in Alabama and Louisiana to highlight regional con-
cerns on elder abuse.® In 1992, the Committee published an informa-
tion paper assessing federal and state laws addressing prevention,
identification, and criminal prosecution of elder abuse.* In addition,
public policy roundtable discussions were held. At the time of the
passage of the Violence Against Women Act,® the Committee studied
violence against midlife and older women in a hearing.* In 1995, the
Committee held another field hearing in Maine on this troubling is-
sue.¥
Since its inception, the Senate Special Committee on Aging has
taken the issue of elder abuse seriously. In particular, the.Committee
has struggled with elder abuse in institutional settings.* Beginning in
1963, Senator Frank Moss initiated investigations that would eventu-
ally culminate in a twelve volume report entitled Nursing Home Care in
the United States: Failure in Public Policy and a series of thirty hearings
between 1969 and 1974.* Unfortunately, the issues were still not re-
solved. Although Senator Moss exposed egregious deficiencies in

32. See, e.g., Older Americans Act: Elder Abuse: Hearing Before the House Sub-
comm. on Aging of the House Comm. on Health, Educ., Labor, & Pensions, 106th Cong.
(1999); Society’s Secret Shame: Elder Abuse and Family Violence: Hearing Before S. Spec.
Comm. on Aging, 102d Cong. (1995) [hereinafter Secret Shame]; Elder Abuse and Ne-
glect: Prevention and Intervention: Hearing Before the S. Spec. Comm. on Aging, 102d
Cong. (1991) [hereinafter Prevention & Intervention]; Crimes Committed Against the
Elderly: Hearing Before the S. Spec. Comm. on Aging, 102d Cong. (1991) [hereinafter
Crimes Committed).

33. Prevention & Intervention, supra note 32; Crimes Committed, supra note 32.

34. SENATE SPEC. COMM. ON AGING, 102D CONG., AN ADVOCATE’S GUIDE TO
LAWS AND PROGRAMS ADDRESSING ELDER ABUSE passim (1991).

35. Violence Against Women Act of 1994, Pub. L. No. 103-322, 108 Stat. 1902
(codified as amended in scattered sections of 18 U.S.C. and 42 US.C).

36. SENATE SPEC. COMM. ON AGING, 103D CONG., ELDER ABUSE AND VIOLENCE
AGAINST MIDLIFE AND OLDER WOMEN: ROUNDTABLE DISCUSSION (1994).

37.  Secret Shame, supra note 32."

38.  See, e.g., NEED FOR ACTION, supra note 31, at 5.

39. SUBCOMM. ON LONG-TERM CARE & SPEC. COMM. ON AGING, NURSING

HOME CARE IN THE UNITED STATES: FAILURES IN PuBLIC PoLicy, S. Doc. No. 93-
1420 (1974).
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nursing homes, the problems continued. Some gm«&\ years ﬂmwm_..
Senators Breaux and Grassley held hearings on California nursing
homes at which time the General Accounting Office (GAO) ~..m<mw_ma
that significant abuse continues.* The GAO reported that thirty per-
cent of California’s nursing homes potentially could cause serious
harm or death to their residents.* The GAO intimated that this num-
ber might be extrapolated to the entire nation.® Based on EWmm aston-
ishing findings, the Committee embarked upon another nursing home
oversight project.* A series of hearings has exposed many complex
issues that are slowly being addressed by the government, law en-
forcement, advocacy groups, and the nursing home industry. .

In more recent years, the Senate Special Committee on >.m5m #mm
held a series of hearings to expose a wide variety of ways in which
our nation’s seniors are abused and defrauded.”® The noguc:.mm .rmm
looked at a number of issues in the past five years including: . nm..:E:&
background checks for caregivers; “equity _unmm.mwon.m: providing the
elderly with sub-prime loans; issues surrounding fraud and abuse
within digital commerce; consumer fraud relating :.u the funeral and
dietary supplement industries; living trust scams which mmm.nm the m.E-
erly of their assets and estates; physical and sexual mg.»mm.E nursing
homes; and preventing elder abuse, neglect, and exploitation in gen-
eral.®

B. Scope of Elder Abuse

1. DOMESTIC ELDER ABUSE

It has been very difficult to mnn.E.mﬁm_% determine how many
older Americans are victims of elder abuse, in its various manifesta-

lly id.
%” NMM mm..ﬂm.aoﬁ. ACCOUNTING OFFICE, GAQ/T-HEHS-98-219 CALIFORNIA

E TO PROTECT RESI-
G HOMES: FEDERAL AND STATE OVERSIGHT INADEQUAT >
W%Hz HOMES WITH SERIOUS CARE VIOLATIONS, at 5 (1998) [hereinafter OVER-

SIGHT INADEQUATE].
42, Id
43, Id.

. U.S. GEN. ACCOUNTING OFFICE, GAO-02-312 NURSING HOMES: MORE CAN
BE %oﬁcaﬂ Wwodmg RESIDENTS FROM ABUSE (2002) [hereinafter MORE CAN BE
. i ; Physical and Sexual
45. See Safegquarding Our Seniors: Protecting the Elderly from Physic
>w§w in Zzaw_m:Ieﬁmm.. Hearing Before the S. Spec. Comm. on Aging, 107th Cong.
(2002) [hereinafter Safeguarding Our Seniors].
46. See,e.g., id.
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tions. There is no national uniform reporting system comparable to
the Long-term Care Ombudsman Program’s and no uniform defini-
tions of abuse and neglect terms. R

The most definitive study of elder abuse in the United States is
the National Elder Abuse Incidence Study (NEAIS), released in Sep-
tember 1998.“ The congressionally mandated study was also a joint
project of the Administration for Children and Families and the Ad-
ministration on Aging and was conducted by the National Center on
Elder Abuse in collaboration with Westat, Inc.*

In 1996, according to the study, 449,924 persons aged sixty and
over experienced abuse and/or neglect in domestic settings (i.e., at
home).# Of this number, 70,942 (16%) were reported-to, and substan-
tiated by, APS agencies; the remaining 378,982 (84%) were not.* The
study estimated that new unreported incidents of abuse and neglect
were five times more prevalent than reported and substantiated inci-
dents.™ : :

The measurement of these unreported cases describes what is
known as the iceberg theory of elder abuse, which refers to the large
number of cases of elder abuse that g0 unreported to the APS system
throughout the country.® In addition, NEAIS researchers also ac-
knowledged that the study could not identify and report all hidden
domestic abuse and neglect and that a submerged “core” of abuse and

neglect remains unidentified and unreported.*®

The NEAIS gathered data on domestic elder abuse, neglect, and
self-neglect through a nationally representative - sample of twenty
counties in fifteen states.® For each county ‘sampled, the study col-
lected data from two sources: reports from the local APS agency and
reports from approximately 1,100 sentinels, who are trained individu-
als in a variety of community agencies which have frequent contact
with the elderly.® Many sentinels were voluntary or mandatory re-
porters of elder abuse as defined by state laws. They included profes-
sionals and nonprofessionals from law enforcement agencies, hospi-

47. NEAIS, supra note 2.

48, Id

49. Id. at4-3.

50. Id.

51. Id.

52. Id. at2-3,

53. Id -
54. Id. at1-1, A
55. Id,
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tals, financial institutions, and traditional elder care ﬁnoimm.nm mmwnﬂ Mm
adult day care and senior centers, and home rmm_wr agencies. zm
sentinel approach to collecting data is an &62.598 .8 n__mHm.MMw nM
general population surveys and has been used in Nationa :M_
Child Abuse studies commissioned by the federal moﬁwgmbﬁ

The study discussed how elder abuse is more difficult to mmanQ
than child abuse because the social isolation om,mou.sm of the .mEma y
may increase both the risk of abuse and :mm_mn.ﬁ while %Qmwms.ﬁm m%
possibility of detection by outsiders.*. >vv8x=5m~w€ one quar Q.m
our nation’s elderly live alone and many oﬁrmn.m interact primarily
with family and see few outsiders.” In comparison, ng&msmbm,\wn
live alone and are legally required to attend m.nroo_ from age five to
sixteen.®* Consequently, many children come into noamn.ﬁ 2:.7 an _M.
stitution outside of the home almost daily for BOm».om their childhood.
The NEAIS noted how even sentinels that work with the mEon can-
not conclusively account for roBm%o:b% abuse and neglect victims

ho seldom come in contact with others. .

i Relatives or spouses of the victims commit. most moﬁmm_ﬁmmmwmn
abuse according to reports supplied by both APS and mm:abmam. ﬁu
proximately ninety percent of alleged abusers were .H&m:.w to vic
tims.® Those eighty years-of-age and older, comprising Ebmqo@mnm
cent of the U.S. elderly population in Gmm,. mnno.cama moH. mu.mc\o o
reports of neglect, forty-eight percent of mSm:n.S_\ material _m ¢mmm
43.7% of physical abuse, and 41.3% of emotional/psychologica

~abuse.* Elderly women were more likely to be the victims of all cate-

gories of abuse, except for abandonment.® Ebm:%,.nro% who were
unable to care for themselves accounted for approximately one-half,
47.9%, of the substantiated incidents of elder abuse.*

The NEAIS estimated that, in 1996, 551,011 elderly vmnmoa%mma
sixty and over experienced abuse, neglect, and/or self-neglect.”. Of

56. Id.at1-2.

57. Id. at1-1.

58. Id.at5-3.

59. Id.

60. Id.

61, Id.

62. Id. at4-28.

63. Id. at fig.4-9.

64. Id at4-13fig.4-3.
65. Id. at 4-17 fig.4-4.
66. Id. at4-20.

67. Id. at4-21tbl4-1.
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this total, 115,110 (21%) were reported to and substantiated by APS
agencies, while the remaining 435,901 (79%) were not.reported to APS
agencies.® Co

Total reports to APS agencies have risen dramatically over the
past fifteen years.” The total number of incidents reported increased
150% from 117,000 in 1986 to 293,000 in 1996. According to a March
2000 survey by the National Association of Adult Protective Services
Administrators, agencies nationwide reported receiving a total of
470,709 complaints in the previous year, with 160,751 validated as
cases of elder abuse or neglect.”! Thus, the number of validated cases

increased dramatically in only a four-year span (1996-
115,110 to 160,751, year span (1996-2000), from

2. INSTITUTIONAL ELDER ABUSE

>.nncam8 statistics for institutional elder abuse are also difficult
to obtain. The Long-term Care Ombudsman Program received a total
of 15,010 complaints regarding abuse, gross neglect, and exploitation
out of a total of 231,889 complaints received in 2000.”* These statistics
are suspect due to the wide variance in reported complaints by state
For example, California Ombudsmen reported 2,340 nogn noBE&:G.
under this category in 2000, while Louisiana Ombudsmen reported a
total of only seven complaints for all types of abuse and neglect in the
same year.” . :

As H.aoﬂma earlier, elder abuse in institutional settings has long
been an issue of great concern. Congressional investigations date
back .&Bo& forty years. Egregious problems have been exposed and
remain .Eﬁmmo?ma. The GAO has documented abuse in nursing
homes in a series of reports.”® Most notable are two recent reports.

68. Id. at4-3.
69. Seeid. at 2-2.
70. Id.

71. Am. Soc’y on Aging, Elder Abuse and Neglect wmmmnxnw Explored at World

Q. . .
Hu.:wvmmwmv.. rzv.\\g.mmmm_bm.o_.m\mﬁ\mﬂ.nmu\ Wmmmm_.nrj.rg~ (last visited Mar.

72. NEAIS, supra note 2, at 4-3.
WM Am. Soc’y on Aging, supra note 71.
. Admin. on Aging, 2000 National Ombudsman Reporting System Data Tables

tbl.B- / /Www
Noowv.n, at http:// -aoa.gov/ltcombudsman/2000nors/ (last visited Mar. 17,

75, Id.

76. See, e.g., OVERSIGHT ;
Dou. sty & %8 A INADEQUATE, supra note 41; see also MORE CAN BE
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First, in its 1998 report entitled, California Nursing Homes: Federal and
State Oversight Inadequate to Protect Residents in Homes with Serious Care
Violations, the GAO revealed that thirty percent of California’s nursing
homes could cause serious harm or death to their residents and inti-
mated that this number could potentially be extrapolated to the entire
nation.” Equally troubling is the GAO’s 2002 report entitled, Nursing
Homes: Many Shortcomings Exist in Efforts to Protect Residents from
Abuse, which found serious under-reporting of abuse in nursing
homes.”® It further uncovered lengthy delays in abuse reporting, staff
inadequately trained to address abuse issues, and lack of oversight on
the part of the Centers for Medicare and Medicaid Services.”

3. FINANCIAL EXPLOITATION OF THE ELDERLY

There is very little data on how many senior citizens are being
financially abused. Yet persons over the age of fifty-five control at
least seventy percent of the nation’s household net worth.® Accord-
ingly, it is no wonder the elderly are targets of financial crimes. It is
estimated that the elderly will control approximately ten trillion dol-
lars in assets within the next ten years. As more and more baby
boomers retire, the targeting of the elderly ‘will only increase. The
Federal Bureau of Investigation (FBI) does not even have a category in
its Uniform Crime Reporting System to monitor elder financial
crimes.®' In addition, most police officers and prosecutors are not
trained to spot financial abuse or refuse to investigate it, claiming that
it is “a civil matter.”®

77. OVERSIGHT INADEQUATE, supra note 41, at 5, 15.

78. US. GEN. ACCOUNTING OFFICE, GAO-02-4487 NURSING HOMES: MANY
SHORTCOMINGS EXIST IN EFFORTS TO PROTECT RESIDENTS FROM ABUSE, (2002).

79. See MORE CAN BE DONE, supra note 44, at 4-6. :

80. Kemper Funds Study Reveals Investors over Age 55 Control Nation’s Wealth,
SENIOR JOURNAL.COM (Jan. 31, 2003), at hitp:// www.seniorjournal.com/news/
FTR-6-26-005nrsCntrlwlth.htm.

81. Nat'l Inst. for Computer Assisted Reporting, FBI Uniform Crime Reports, at
http:/ /www.nicar.org/data/fbi (last visited Mar. 22, 2003). Generally, the only
details found in the UCRS regarding victims relate to murder. Id. The new Na-
tional Incidence Based Crime Report (NIBCR) is expected to detail the victim and
more, if it is universally implemented. Accordingly, it would be easier to analyze
elder crimes. g

82. John F. Wasik, The Fleecing of America’s Elderly, CONSUMERS DIG., Mar.-
Apr. 2000, at 77-78.
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Hrm National Center on-Elder Abuse (NCEA)® conducted the
most extensive study on elder financial abuse in 1998 by sampling in-
cident reports made to state adult protective service agencies.* The
NCEA National Elder Abuse Incidence Study found' that of 450,000
substantiated reports of all types of elder abuse, approximately forty
percent, or 220,400, involved some form of financial abuse.* The re-
port concluded with a conservative estimate that only one out of
every five financial abuse cases is reported.* Other interviewed ex-
perts believe that there are even more unreported cases.”” Therefore
experts estimate that three to five million senior citizens are mbm?.
cially abused each year.*

Elder financial abuse ranks third. behind neglect and emo-
tional /psychological abuse as the most prevalent form of elder
abuse.” In fact, while approximately thirty percent of crimes against
the elderly involve financial abuse, only twenty-five percent represent
physical abuse.” The remaining forms of abuse are a combination of
abandonment, sexual, and other abuses.®!

C. Barriers and Challenges to Addressing Elder Abuse

. Perhaps the greatest barrier to addressing elder abuse is the rela-
tively low profile of the issue among the general public, the health
care community, and law enforcement compared to other issues such
as child abuse and domestic violence. Although both child abuse and

83. NCEA is supported, in part, by a grant, No. 90-AP- :
ministration on Aging, Department of Wmmm& and Human mwnﬂm.mmm.nomﬂ mﬁm% mo
provide elder abuse information to professionals and the public; offer technical
mmwmﬁbnm and training to elder abuse agencies, adult protective services programs,
mw related v_.ommmm_o:mumw conduct short-term abuse research; and assist with m_amn,
abuse program policy and program development. Nat’l Ctr. on Elder Abuse,

ﬁvﬁ%mﬁw v& http://www.elderabusecenter.org/ncea/index.html (last visited Mar.

84. NEAIS, supra note 2, at 3.
85. Wasik, supra note 82, at 78.
mw ﬁmﬁm, supra note 2, at 4.

R asik, supra note 82, at 78.
88 Id 8 e
89. NEAIS, supra note 2, at 4-7,
9. I P ) 2

91. Id. The report provided the followin
. . g percentages for f

mvc_mm.. :.mm_mﬂ Sm.ﬂxvvw emotional/psychological abuse Amm.mnxuv“ mbmWMM_m\ MﬂmMMMM
mmnw %u.wmao: Amo.mo %); physical abuse Amm.mo\omw abandonment (3.6%); sexual abuse
(0.3%); other (1.4%). It should be noted that total percentages do not equal totals
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les | an one substantiated
often reported for an incident. A type of abuse was
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domestic violence are now discussed openly on a regular basis in the
media, elder abuse has trailed in both public discussion and overall
awareness.

Many experts in the field of elder abuse prevention compare the
current knowledge and response to elder abuse with the state of child
abuse a generation ago.”? The state of clinical science concerning elder
abuse in the year 2000 has been compared to the clinical knowledge of
child abuse in the 1960s.”

The Child Abuse Prevention and Treatment Act of 1974 is

widely heralded as an important milestone in the recognition of child
abuse nationwide by both the general public and medical profession-
als. The law brought a national focus to the issue and helped ensure
consistent definitions and standards in state child protection pro-
grams. . .
In contrast, with no similar federal legislation addressing elder
abuse, research of state APS programs has noted several impediments
to the development of a national policy for preventing elder abuse.
State APS programs differ widely in structure and administration
compared to state child protection programs. In addition, there are
many variations in the types and definitions of abuse between states,
as well as differences in age of eligibility for services and program re-
porting requirements.*

There are a number of other factors that are impediments to pre-
venting elder abuse.® These include problems of detection or recogni-
tion, issues of reporting, proof of abuse, and resolution issues.”

Studies have documented how recognition of elder abuse varies
even among professionals charged with preventing it”” A staff mem-
ber in charge of an abuse registry at a state board of nursing felt that

92. See Mark Lachs, Nat’l Inst. of Justice, Selected Clinical and Forensic Issues in
Elder Abuse, in ELDER JUSTICE: MEDICAL FORENSIC ISSUES CONCERNING ABUSE AND
NEGLECT (DRAFT REPORT) (2000), at http://www.ojp.usdoj.gov/nij/elderjust/
elder_16.html (last updated Aug. 13, 2002).

93. Id.

94. Carolyn Goodrich, Results of a National Survey of State Protective Service
Programs: Assessing Risks and Defining Victim Outcomes, 9 ]J. ELDER ABUSE & NE-
GLECT 69, 83 (1997).

95. See Catherine Hawes, Nat’l Inst. of Justice, Elder Justice—U.S. Department
of Justice Roundtable Washington, D.C: October. 18, 2000, in ELDER JUSTICE: MEDICAL
FORENSIC ISSUES CONCERNING ABUSE AND NEGLECT (DRAFT REPORT) (2000), at
TEHV\ /www.ojp.usdoj.gov /nij/elderjust/elder_16.html (last updated Aug. 13,
2002).

96. Id

97. Id
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threats, yelling, and cursing by a nursing home employee to a resident
did not constitute abuse.” A staff member from a similar agency in
another state did not believe that actions resulting in “minor bruises”
to a frail resident constituted abuse.”

According to the National Elder Abuse Incidence Study, only
8.4% of all reports to APS programs came from physicians, nurses, or
clinics.'® Other research has shown that “among health care profes-
sionals, physicians tend to be the rarest reporters of elder abuse to
State agencies.”'” A survey of APS professionals “suggested that doc-
tors were the least likely group to uncover new cases, after social
workers, nurses, paramedical personnel, and other health profession-
als.”1%

The problem of recognition by family and friends of the abuse
victim is also a major barrier to the prevention of elder abuse. Many
people are unable to see evidence of abuse (bruising, dehydration, un-
explained injuries) as anything more than the normal results of the ag-
ing process.'® Likewise, individuals with dementia suffer from a
higher incidence of abuse,'® yet are often unable or unwilling to alert
family or friends. In addition, when those with dementia who are
abused do speak up, their reports and complaints are often ignored as
unreliable.'®

It has been suggested that the “reporting of abuse and neglect is
a disaster at nearly all levels.”'% At home, families are reluctant to re-
port, while in institutional settings, other residents and employees are
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also slow to report.!” Fear of increased abuse or retaliation, social
stigma, or lack of whistleblower protections are some of the HmmmOJm
for lack of reporting.’® Even when reports are made, the response is
sometimes inadequate.’® At times officials such as ombudsmen E.&
state surveyors who receive reports of abuse in facilities fail to notify
law enforcement or to encourage the complainant to do so."'® In addi-
tion, some officials charged with investigating abuse have little train-
ing in medical forensics or criminal investigative techniques."! . .

The problem continues with agency policies that refuse investi-
gations when no alleged perpetrator is named."? In some cases, abuse
investigations are dropped if there are no witnesses other than the
resident.”® These cases resemble the problems that have been faced
by rape victims in the past who often had allegations dropped when
cases came down to the victim’s word against the word of the alleged
perpetrator.’™ Finally, some state agencies complain that local law en-
forcement is not interested in nursing home cases and is ignorant as to
how to investigate cases in such settings, and therefore disinclined to
prosecute.'® . .

The problem of proving abuse relates back to the view held by
many that injuries to the elderly are most likely a consequence of ﬁrm
aging process and not abuse."® Thus, an unspoken :c.caamb of proof
is placed upon elders to convince society that they, in fact, suffered
abuse rather than injuries and declining function related to the “natu-
ral” aging process.

Finally, there is little in the way of medical forensic research to
assist physicians and law enforcement to identify-abuse. ,H.r.u.m research
is very important to prosecutors who need better information to suc-
cessfully prosecute a case of abuse. Medical forensic .nm.mmmﬂnr will
provide answers to injury-related questions such as: injury versus

. Id. .
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natural process, intentional versus accidental, location, appearance,
and type of injury.'”

Another current challenge in the effort to prevent elder abuse is
the lack of focus on the problem at the federal level. Although several
agencies in the federal government are making a determined effort to
address pieces of the problem, there are problems of overlapping ju-
risdiction and lack of clarity as to who should take on specific cases.
For example, The Senate Special Committee on Aging recently exam-
ined the issue of abuse in nursing homes."® The hearing showed that
in some cases a half dozen agencies or more could have jurisdiction to
investigate an allegation of abuse.'® This overlap often leaves the
abuse victim with little or no protection as no single entity takes a lead
role and all agencies essentially pass responsibility to someone else.'.

D. Promising Practices in Elder Abuse Treatment and Prevention

Despite the serious barriers that continue to exist, there are nu-
merous examples of promising practices taking place throughout the
country in an effort to eliminate elder abuse, neglect, and exploitation.
Many of these involve multidisciplinary teams of professionals from
the fields of social work, health care, law m:&oﬂnmgmbf financial ser-
vices, and others.

The Department of Justice has developed an ongoing Nursing
Home Initiative that is addressing abuse in institutions.'” This effort
has successfully produced state working groups that identify sub-
standard nursing homes and pursue actions against them.'® For ex-
ample, the Louisiana group includes: assistant U.S. attorneys, the
state Medicaid Fraud Control Units, prosecutors, an FBI agent, the
HHS/Office of Inspector General, the state survey agency, the state
long-term care ombudsman, and the state Department of Health and

ENZmﬂ,::mwo::mn.nm..im&n&m.ownzmu.nwo::&azmUan:mmmi}:Q:.o: o\
the Forensic Science: Integrating Medical Forensic Evidence with Law m:\%ﬂgmi, in
ELDER JUSTICE: MEDICAL FORENSIC ISSUES CONCERNING ABUSE AND NEGLECT
(DRAFT REPORT) (2002) at http:/ /www.ojp.usdoj.gov/nij/elderjust/elder_06.html
(last updated Aug. 13, 2002). .
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Hospitals. In another example of successful collaboration of legal and
medical experts, the U.S. Attorney’s Office has retained a nurse inves-
tigator who reviews medical records.’” The nurse investigator pro-
vides an efficient and informal referral process for directly connecting
the families of victims to appropriate law enforcement officials.'*

In Virginia, the working group has focused on getting pertinent
information quickly to responding entities including police, regula-
tors, and social service agencies.'”® The group includes a wide range
of professionals including nursing home licensing board personnel,
ambulance and EMS technicians, medical examiners, and emergency
room doctors.”® Virginia is also creating elder abuse forensic centers
similar to those that exist for child abuse, domestic violence, and sex-
ual abuse.'” These centers are part of a broader discussion to create a
national elder abuse forensic center with regional or state centers.'®

Two other innovative programs that incorporate medical exper-
tise are housed at the colleges of medicine at Baylor University in
Houston, Texas, and the University of California-Irvine in Orange
County, California.'® The Texas Elder Abuse and Mistreatment
(TEAM) Institute was established in 1997. It is an interdisciplinary
collaboration between the Baylor College of Medicine Geriatrics Pro-
gram at the Harris County Hospital District and the Adult Protective
Services Program of the Texas Department of Protective and Regula-
tory Services.”® TEAM members seek to improve the lives of abused
and neglected elders through clinical care, research, and education.
The clinical part of TEAM’s work involves an inpatient unit for
abused or neglected older persons. The research portion involves
outcome studies of treated seniors. The education component in-

123. U.S. DEP'T OF Ew:nm, OUR AGING POPULATION: PROMOTING EMPOWER-
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cludes sending all third-year medical students at Baylor on APS
investigations.'

Researchers have documented that medical practitioners devote
far more attention and expertise to abuse and neglect among ¢hildren
than they do to that among older adults.”® Due to this, child abuse
and domestic violence care models were studied to see how they
might apply to elder abuse and neglect.® This analysis led to the
creation of Vulnerable Adult Specialist Team (VAST) and the Califor-
nia Medical Training Center. VAST includes a geriatrician, a nurse
practitioner, a pharmacist, a psychologist, 2 social worker, and a
mmﬂoaoﬁomwmram The team investigates and examines medical and
vmwnroﬂomwnm_ injuries of older victims and documents such injuries
for subsequent legal action.® In addition, it develops standardized
tool for documenting elder abuse and educating health care providers,
attorneys, law enforcement personnel, and older persons about the is-
sue. . Team investigations often include house calls, which are much
more insightful because they reveal the physical and emotional envi-
ronment in which older victims live."”’

The state of Florida developed a team approach to investigating

troublesome nursing homes and assisted living facilities.”® “Opera-

tion Spot Check” involves the combined resources of the state attor-

ney general’s office, the Long-Term Care Ombudsman Program, the
Agency for Health Care Administration (which administers Medicaid
in Florida), state and local fire marshals, sheriff’s offices, police, the
Department of Children and Families, as well as building code en-
forcement mmvmﬁamam.ac Teams make random, surprise inspections
of facilities to target abuse and neglect.** Participating agencies iden-
tify problematic facilities and surprise checks are scheduled.*! The
work of the team and its schedule is so secret that team members only
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Jearn of their intended target facility when they meet at a staging
area.'? .

Operation Spot Check requires no additional funding because it
does activities the participating agencies are required to ﬁm&oﬂb.é
Now, however, the work is done jointly and more quickly than it
could be done if each agency acted individually."*

In the fight against financial exploitation of older adults, one ex-
ample of a successful multidisciplinary approach 18 the Los Angeles
County Fiduciary Abuse Specialist-Team (FAST)."®

[FAST] is a public/private partnership composed of 1aw enforce-
ment, medical, and financial services vmnmonb& .. PAST works
closely with bank personnel to gather information and secure as-
sets of older persons at risk of exploitation. Mental health special-
ists train team members to administer assessments in order to de-
termine if an older %mnmos is under undue influence or has
diminished capacity.'*

The state of Oregon has taken a leadership role in protecting its
older citizens against financial exploitation. Beginning in 1994, a task
force has worked with and trained bank personnel to identify possible
financial abuse.” Supported in part by funding from the Office of
Victims of Crime at the Department of Justice, the task force has
worked with the Oregon Bankers Association, the American Associa-
tion of Retired Persons (AARP), the state Department of Justice, and
local agencies serving older wmow_m.:m In addition to the ongoing
work with bank employees, pilot program in eight counties has been
initiated to train retired financial experts t0 investigate and gather
evidence for cases of suspected elder financial meoﬁmﬁoP% These
trained experts assist local prosecutors by gathering information
needed to try a case.”

Each of these programs described above demonstrates that col-
|aborative, multidisciplinary efforts can be successful in discovering,
prosecuting, and preventing elder abuse, neglect, and exploitation.
Armed with the knowledge that millions of families are touched by
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elder abuse, neglect, and exploitation every year, and because the
older population is growing, it is crucial that Congress act now to
bring a balanced public health, social service, and law .enforcement
approach to stop these crimes. Currently, not one federal employee
works full-time-on elder abuse, neglect, and exploitation issues. The
Elder Justice Proposal (documented below) is the first comprehensive
legislation ever to address elder abuse in the United States. A sam-
pling of the provisions in the Elder Justice Proposal includes:

Prevention It funds projects to make older Americans safer in
their homes and neighborhoods, to enhance long-
term care staffing, and to stop financial fraud be-
fore the money goes out the door. .

Detection It creates forensic centers and develops expertise
to enhance detection of the problem.
Collaboration | It requires ongoing coordination at the federal
level, among federal, state, local and private enti-
ties, law enforcement, long-term care facilities,
consumers, advocates, and families. It funds a
variety of multidisciplinary response teams to
educate at every level and tackle elder abuse.
Prosecution It assists law enforcement and prosecutors to en-
sure that those who abuse our nation’s elderly
will be held accountable, wherever the crime oc-
curs.

Consumers It creates a resource center to assist elders and
their families in making choices about long-term
care and provides them data on how to prevent
and address elder abuse, neglect, and exploita-
tion.

IV. Conclusion

Too many of our frailest citizens suffer needlessly and cannot
simply move away from abuse. Frequently, these individuals cannot
express their wishes or suffering, and, even if they can, often do not
for fear of retaliation.

Congress has passed comprehensive bills to address the ugly
truth of two other types of abuse—child abuse and crimes against
women. These bills placed these two issues into the national con-
sciousness and addressed the issues at a national level. These

NUMBER 1 NEED FOR ELDER JUSTICE LEGISLATION 231

laws created new federal infrastructure and funding—focusing
resources, creating accountability and changing how we think
about and treat abuse of women and children. And most jurisdic-
tions now have. established coordinated social service-public
health law enforcement approaches to confront these abuses. But
despite dozens of congressional hearings over the past two dec-
ades on the devastating effects of elder abuse, neglect, and exploi-
tation, interest in the subject has waxed and waned, and, to date,
no federal law has been enacted to address this issue in a compre-
hensive manner.'!

These hearings have referred to elder abuse as a disgrace and na-
tional scandal.™ As stated previously, we found no single federal
employee working full time on elder abuse in the entire federal gov-
ernment.

The time has come for Congress to provide seniors a set of fun-
damental protections. Our bill will elevate elder abuse, neglect, and
exploitation to the national stage in a lasting way. We want to ensure
federal leadership to provide resources for services, prevention, and -
enforcement efforts to those on the front lines.

It is clear in confronting child abuse and violence against women
that the best method of prevention is through both law enforcement
and social services. With offices in the Departments of Health and
Human Services and Justice, this legislation ensures a combined pub-
lic health law enforcement coordination at all levels. In addition, be-
cause elder abuse and neglect have been virtually absent from the na-
tional research agenda, this bill establishes research centers' of
excellence and funds research projects to fuel future legislation.

These measures lay the foundation to address, in a meaningful
and lasting way, a devastating and growing problem that has been in-
visible for far too long. We can no longer neglect these difficult issues
afflicting frail and elderly victims. The time is now to enact the Elder
Justice Proposal. A

The following is the Elder Justice Proposal in its entirety. It was
introduced in the 107th Congress as Senate Bill S. 2933 by Senators
Breaux and Hatch.™® They will reintroduce the bill in the 108th Con-
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gress. For further information, please visit the Elder Justice Center at
http:/ /aging.senate.gov.

I.  'ESTABLISHING FEDERAL LEADERSHIP TO ASSIST
STATES, COMMUNITIES AND FAMILIES IN THE FIGHT
AGAINST ELDER ABUSE, NEGLECT, AND EXPLOITATION

A.  CREATION OF THE OFFICE OF ELDER JUSTICE WITHIN THE
DEPARTMENT OF HEALTH AND HUMAN SERVICES
The Secretary of Health and Human Services (“HHS”) shall es-

tablish an Office of Elder Justice within the Administration on Aging,

The Director of this office shall be appointed by the President, by and

with the advice and consent of the Senate, from among individuals

with experience in elder justice issues. The Director is authorized to
hire the necessary programmatic, policy and administrative person-

nel. .

The Secretary also shall appoint a Senior Advisor on Elder Jus-
tice to be located in the Office of the Secretary. This person shall be
selected from among individuals who are knowledgeable about elder
justice issues. The Senior Advisor shall chair an intra-agency steering
committee, which shall include representatives of the following agen-
cies of HHS: the Administration on Aging (“A0oA”), the National In-

stitute on Aging (“NIA”), the Centers for Medicare and Medicaid Ser-

vices (“CMS”), the Centers for Disease Control and Prevention
(“CDC), the Agency for Healthcare Research and Quality (“AHRQ”),
the Administration on Children and Families (“ACF”), the Assistant
Secretary for Planning and Evaluation (“ASPE”), the Health Resources
and Services Administration (“HRSA”), the Substance Abuse and
Mental Health Services Administration (“SAMHSA”), the Office of the
Inspector General (“OIG”) and such other offices or divisions as are
deemed appropriate and necessary by the Secretary.

Background and Justification—Elder abuse is a public health, social
service and law enforcement issue that requires a multi-faceted solu-
tion. Elder justice has individual and systemic definitions. From a
policy perspective, elder justice consists of efforts to prevent, detect,
treat, intervene in and, where appropriate, prosecute elder abuse, ne-

coln, Bond, Torricelli, Bill Nelson, Stabenow, Domenici, Rockefeller, Santorum,
Burns, Miller, Harkin, Durbin. Elder Justice Act, S. 2933, 107th Cong. (2002).
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glect, and exploitation. From an individual perspective, it is the right
of older Americans to be free of abuse, neglect, and exploitation.

Many offices in HHS play a role in elder justice issues. AoA re-
ceives funding through Title VII of the Older Americans Act to fund
activities related to addressing elder abuse, neglect, and exploitation.
But elder abuse funding has been sparse, and currently is only about
four million dollars. Similarly, funding under the Social Services
Block Grant, the primary federal funding source for APS, remains in-
consistent. Both the Executive Branch and Congress have made many
efforts to bring the issue of elder abuse, neglect, and exploitation to
light. But unfortunately elder abuse, unlike other difficult family is-
sues, has not yet received sustained federal attention and resources.
Creation of an Office of Elder Justice, working in conjunction with a
Senior Advisor, will assure that the issue receives a high level atten-
tion in the agency, and combined with an infusion of resources will
revitalize these efforts in a consistent and sustainable way.

Because so many of the HHS components have a role to play in
elder justice issues, it is vital that the intra-agency steering committee
be headed from an office that can assure a high degree of department-
wide coordination among those many offices. At the same time, the
new programmatic elder justice functions will reside in an office with
already-existing programmatic functions. The Office of Elder Justice
will use the existing AoA infrastructure with regard to grants, con-
tracts, and other administrative operations and thereby avoid unnec-
essary duplication.

B. CREATION OF AN OFFICE OF ELDER JUSTICE WITHIN THE

DEPARTMENT OF JUSTICE

The Attorney General shall establish an office to be known as the
Office of Elder Justice within the Office of-Justice Programs (“OJP”) of
the United States Department of Justice (“DOJ”). The Director of this
office shall be appointed by the President, by and with the advice and
consent of the Senate, and shall be an individual who has had experi-
ence in elder justice issues. The Director is authorized to hire policy,
programmatic, administrative and other personnel. The Director shall
have the same reporting relationship with the Attorney General and
the Assistant Attorney General for the OJP as the directors of other of-
fices headed by Presidential appointees within the OJP. The Director
shall develop objectives, priorities, policy, and a long-term plan for
elder justice programs and activities. The Director will implement an
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overall policy and a strategy to carry out such a plan to prevent, train,
treat, evaluate, research, and improve the elder justice system in the
United States. o

The Attorney General also will designate a Special Counsel on
Elder Justice to be located in one of the following leadership offices:
Office of the Attorney General, Office of the Deputy Attorney General,
or the Office of the Associate Attorney General. This person shall be
selected from among individuals who have experience and expertise
in elder justice. The Special Counsel shall be responsible for intra-
agency coordination between the Office of Elder Justice, the Office of
United States Attorney, and other OJP with involvement in elder jus-
tice issues and other such offices, divisions, or components as are
deemed appropriate by the Attorney General.

Background and Justification—Elder abuse, neglect, and exploita-

tion is a law enforcement, a public health, and social service issue..

The terms “abuse” and “exploitation,” and in some contexts the term
“neglect,” convey a potential violation of law and certainly a violation
of other social compacts. To view elder abuse and neglect as a public
health or social service issue, to the exclusion of law enforcement,
would be to omit a vital component in the potential responses to this
complex phenomenon. Law enforcement and prosecution can play a
role in redressing abuse and neglect after it has occurred. But law en-
forcement also can play a powerful preventive role. Community po-
licing, for example, may result in seniors being safer in their
neighborhoods and in the early detection of problems that might be
preventable. Similarly, prosecution of wrongdoing conveys that there
is certain conduct that the nation will not tolerate. This is a critical
message to send about elder abuse, a phenomenon that has long re-
mained shrouded from the public eye.

DQ]J is not only the lead law enforcement agency in the country,
but through its OJP it also pursues a multitude of projects relating to
the administration of justice. OJP currently make a variety of grants
and have sponsored various training and symposia. In addition, the
OJP has pursued a variety of projects relating to elder justice. Simi-
larly, the litigating divisions have pursued important cases to vindi-
cate the rights of older people who have been. abused, neglected, or
exploited. However, there is no single office within the Department
whose function it is to attend to this issue. Similar to the HHS model,
the Office of Elder Justice in OJP will provide the programmatic, ad-

NUMBER 1 " NEED FOR ELDER JUSTICE LEGISLATION 235

ministrative, policy, and technical assistance functions. The Special

Counsel in the leadership office can easily facilitate coordination of
the various components on elder justice issues. Creation of an Office
of Elder Justice, working in conjunction with the Special Counsel, will
assure an infusion of resources combined with high level attention in
the agency to revitalize these efforts in a consistent and sustainable
way. .

It is noteworthy that the Department’s Office of Juvenile Justice
and Delinquency Prevention (“OJJDP”) was created by Congress in
1974 and has addressed and provided focus and funding to issues of
juvenile justice and child abuse and neglect ever since. No similar of-
fice or entity exists in DOJ or in any other federal agency to address
law enforcement and victim-assistance concerns relating solely to the
elderly. The rapidly growing number of older people makes it im-
perative for these executive branch agencies to work together to meet
those challenges.

C.  CREATION OF A PUBLIC-PRIVATE ELDER JUSTICE COORDINATING
COUNCIL

The Elder Justice Coordinating Council shall coordinate the ac-
tivities of the DOJ, HHS, other relevant federal agencies, states, com-
munities, and private and not-for-profit entities regarding elder abuse,
neglect, and exploitation of the elderly. The Elder Justice Coordinat-
ing Council shall be co-chaired by the Secretary of HHS and the At-
torney General, and consist of individuals including the following, or
their designees:

Secretary, HHS;

Attorney General, DOJ;

One designee from each federal agency with responsibilities re-
lating to elder abuse, neglect, and exploitation and other crimes
against the elderly;

. Representatives of states and communities—state delegations to
include at least public health, social service, and law enforcement rep-
resentatives; and

Representatives of private and not-for-profits entities known for
their work and expertise in elder abuse, neglect, and exploitation.

The Elder Justice Coordinating Council shall schedule a mini-

mum of two events a year, including an annual summit. The princi-
pals shall attend the Elder Justice Summit to receive a report on the
“state of elder justice,” which will include federal, state, community,
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and private efforts to combat elder mistreatment issues, as well as
challenges faced, promising practices, and plans and priorities for the
future. Summit participants shall include federal officials, delegations
from each state and representatives of quasi-governmental, not-for-
profit, and private entities with expertise and experience in elder
abuse, neglect, and exploitation. Participation for state delegations
and non-governmental representatives shall be funded, in part, by
grants authorized by this law. The Chairman and Ranking Member of
the Senate Special Committee on Aging and designees of the Speaker
of the House of Representatives and the Minority Leader of the House
of Representatives shall be invited to attend the Summit.

In addition to the Summit, the Coordinating Council shall hold
at least one other “working” meeting a year, and more if deemed to be
necessary. The working meeting should be an opportunity for an in-
depth analysis of the numerous phenomena that cause elder abuse,
neglect, and exploitation. In addition, the working meeting(s) should
permit participants to highlight promising practices, exchange infor-
mation about addressing challenges, and identify needs and priorities
of the group. The group, as a whole, shall determine a procedure for
examining and eliciting national issues and priorities to guide the di-
rection of the coordinating council.

In addition, the Elder Justice Coordinating Council shall provide
a report to Congress every two years, which shall describe the activi-
ties, accomplishments, and challenges faced by the component entities
and the Coordinating Council itself. Moreover, the report shall in-
clude recommendations for Congress regarding legislative action at
the federal level or at the state level by means of model laws. The des-
ignees of the Coordinating Council shall meet as determined by the
Co-Chairs.

Background and ustification—Currently, there is little national co-
ordination of any type on elder abuse, neglect, and exploitation mat-
ters. Given that there is both a public health and a law enforcement
component to elder justice issues, HHS and DOJ are in the best posi-
tions to spearhead coordinated efforts to prevent, intervene, and
prosecute elder abuse though an Elder Justice Coordinating Council.
Moreover, the Elder Justice Coordinating Council provides a forum
for coordination with delegations from states and private and not-for-
profit entities on the myriad of elder justice issues faced by those enti-
ties. Given the distinct but interrelated nature of the various phenom-
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ena making up elder abuse, neglect, and exploitation, the Council may
form various interest groups, which will focus on specific issues, such
as: domestic violence in later life, sexual abuse, institutional and facil-
ity abuse and neglect, family violence, caregiver abuse or neglect at
home, self-neglect, and financial fraud and exploitation. Although
there will be entities with an interest in all of these areas, such as APS,
other entities may have more specialized interests, such as the De-
partment of Treasury, the Department of Labor, or the Department of
Housing and Urban Development.

D. FEDERAL OFFICE AND DEDICATED FUNDING FOR ADULT

PROTECTIVE SERVICES

A national headquarters for Adult Protective Services (“APS”)
will be established in the Administration on Children and Families
(“ACF”) at HHS. In addition, a dedicated funding stream will be pro-
vided to APS to investigate reports of abuse and neglect of vulnerable
elderly nationwide. Duties of this office shall include: annual collec-
tion and reporting of national APS data relating to abuse, exploitation,
and neglect of older persons and vulnerable adults; training; devel-
opment of practices to carry out protective services and conduct re-.
lated research; technical assistance; participation in the intra-agency
Steering Committee; and coordination with the Office of Elder Justice
in the AoA, as well as with other agencies having a role in elder justice
issues. _—

Background and Justification—Protective ‘services for adults came
into existence as the result of a 1961 recommendation of the White
House Conference on Aging that “social agencies; legal aid and bar
associations, and the medical profession increase their cooperation
and continue their study of ways to facilitate the provision of protec-
tive services to older people.” Prior to the 1970s, fewer than twenty
APS programs existed across the country. The true impetus for states
to provide APS came with the passage of the Title XX amendment to
the Social Security Act in 1974. The Act permits states to use the SSBG
funds for the protection of adults, as well as children.

APS exists to protect vulnerable adults and the elderly who are
unable to protect themselves from abuse, exploitation, or neglect by
others, or who are unable to provide for their own basic needs. Al-
though APS exists in all fifty states, it has no federal office to provide
leadership and guidance to the field or to collect and disseminate
data. As APS laws evolved, each state developed its own definition of
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APS. In many states, the programs are chronically underfunded and
the purpose and scope of each vary broadly from state-to-state. This
fragmented system leaves giant cracks for America’s seniors to fall
through and offers no minimal guarantee of protection for the elderly.
In fact, less than one percent (0.08%) of SSBG funding allotted for vic-
tims of abuse actually reaches the elderly, while ninety-three percent
goes to child abuse and six percent to domestic violence victims.

Development of meaningful measurements of protective service
outcomes has been hampered by the variation of state services, lack of
uniform definitions of abuse, and lack of up-to-date case management
systems. This underscores the need for a federal APS office that can
provide leadership and promote increased uniformity in programs,
caseloads, training, funding, and worker competency. Improved co-
ordination between protective services and law enforcement profes-
sionals, as provided for by this proposal, will enable an enhanced
level of protection against abuses of vulnerable adult and older
Americans.

II. IMPLEMENTING SUCCESSFUL STRATEGIES FOR
PREVENTING AND ADDRESSING ELDER ABUSE,
NEGLECT, AND EXPLOITATION

A. RESOURCE CENTER FOR CONSUMERS, FAMILIES, PROVIDERS,

ADVOCATES, REGULATORS, LAW ENFORCEMENT, POLICY
MAKERS, AND RESEARCHERS

HHS shall establish a national Elder Justice Resource Center at
AoA in the Office of Elder Justice to be the central repository for in-
formation about elder abuse, neglect, and exploitation. This Resource
Center shall develop the capacity and procedures to collect and dis-
seminate information relevant to consumers, families, providers, ad-
vocates, regulators, law enforcement personnel, policy makers, and
researchers. In addition, the Resource Center shall provide funding to

other public, private and not-for-profit entities to develop clearing-

houses on specialized topics, which shall coordinate with and be
linked to the Elder Justice Resource Center. Some of these projects
should receive “seed” funding, with the goal of becoming self-
sustaining over time. .

1. Public Elder Justice Information The Resource Center is designed
to collect, maintain, coordinate, and disseminate information on laws,
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funding sources, publications, conferences, statistics, databases, the
justice system, protective and health services, and other information
relevant to the prevention, assessment, identification, treatment, in-
tervention, and prosecution of elder abuse and neglect. This Resource
Center shall provide, in a user-friendly fashion, America’s seniors and
their families with information about how to avoid becoming a victim
of elder abuse, neglect, or exploitation. The Resource Center will also
provide links to other sources of information, including the Long-term
Care Consumer Clearinghouse referenced later in this document. The
Resource Center also shall compile, analyze, and publish a summary
of the research conducted and solicit public comment. It also shall es-
tablish a toll free phone number for information and referrals.

- Background and [ustification—Because of the decentralized nature
of efforts to combat elder abuse, neglect, and exploitation, it is impera-
tive to have a centralized source for a broad range of informational
materials. This information must be readily accessible and useful to
different populations in a multitude of ways. The Resource Center
should be a comprehensive source of such information. The center
should include information relevant to the prevention, detection,
treatment, intervention, and prosecution of elder abuse, Smm_mnﬁ. and
exploitation. It should also include information relevant to a broad
range of potential users on all types of elder abuse, neglect, and ex-
ploitation. The information will be useful to those seeking help and
should be easy to use. A

2. National Elder Justice Library of Training, Technical Assistance, and
Promising Practice Materials The Resource Center will house a na-
tional library of training, technical assistance, and promising practice
materials, as well as a web-based index and brief description of mate-

-rials housed in that library. The library shall be a centralized reposi-

tory for all types of training, technical assistance, and promising prac-
tice materials in all mediums, including brochures, video, computer-
based materials, books, pamphlets, and training modules. These ma-
terials shall be available to be copied by individuals and entities na-
tionwide. In addition, the Elder Justice Library shall fund an analysis
of what already exists in the library and identify what types of materi-
als still need to be generated. The library will also do the following:
fund the development .of technical assistance kits for use in various
settings, develop strategies for effective disseminations, identify what
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types of materials still need to be generated, and promote research
into what kind of training and technical assistance is needed. Once
available materials have been collected and evaluated, “toolboxes”
should be developed for use by various professionals in various set-
tings. Such “toolboxes” should include, at a minimum: training,
technical assistance, and promising practice information specific to the
specific topic, group and setting.

Background and Justification—A broad variety of training, techni-
cal assistance, and promising practice materials exists. For example,
training and “train-the-trainer” videos are used for police roll calls,
training of bank tellers, and training of nurses aides. A “safe-return”
training program has also educated law enforcement about dementia.
Thus, many different types of brochures, pamphlets, and protocols ex-
ist and there have been ad hoc efforts to collect information about
promising practices. However, there is no central location where
those materials are available, and thus those venturing into this area
often find themselves “reinventing the wheel.” The Elder Justice Li-
brary should be based on the premise of broad general access to all
types of materials. (See training grant discussed below.)

3. Centralized Reporting on Elder Abuse, Neglect, and Exploita-
tion Grants shall be provided to states to improve, streamline, and
promote more uniform data collection. As a condition of receiving
monies, states, communities, APS, long-term care ombudsmen, mnm...
demic centers and any other public, private, or not-for-profit entities,
and federal entities, must provide reports to a centralized repository
at HHS, relating to episodes or reports of elder abuse and neglect and
the status and result of action pursued by social services and health
and law enforcement agencies. HHS shall develop a federal data sys-
tem which coordinates existing federal, state, regional, and local elder
welfare data systems. The Secretary shall determine the procedure
and mechanism for such reporting, and may conduct such research or
pilot tests as are necessary to determine the best mechanism for col-
lecting, maintaining, and disseminating the data.

Background and Justification—To assess the scope and nature of

elder abuse, neglect, and exploitation, it is imperative to gain a better
handle on overall data and individual reporting nationwide. Al-
though diverse reporting requirements in different states and com-
plexities accompanying various confidentiality and privacy require-

o
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ments exist, it is nonetheless critical to begin the process of compiling
a centralized database on elder abuse, neglect, and exploitation. This
data repository will be an invaluable resource for research, training,
raising public awareness, and guiding public policy.

B. RESEARCH AND DEMONSTRATION PROJECTS

HHS and DOJ shall provide and assist in the development of a
series of grants, studies, and demonstration projects to be conducted
by state, academic, private, and not-for-profit entities to assist in pre-
venting, detecting, treating, intervening and, where appropriate,
prosecuting elder abuse, neglect, and exploitation. The various issues
to be studied include:

* physical and psychological /emotional abuse and neglect

by family and other in-home caregivers

* physical and psychological/emotional abuse and neglect
of residents in institutional and other residential care fa-
cilities
elder sexual abuse
domestic violence in later life
financial fraud and exploitation
self-neglect

Each of these issues or sub-issues should be studied alone and in
relationship to the other factors. Such research will enhance under-
standing of each phenomenon, and provide important information
about how best to prevent, intervene, treat and, if appropriate, prose-
cute elder abuse, neglect, and exploitation. There are complex human
subjects protection issues in any research involving individuals with
diminished capacity or the study of allegations of abuse, neglect, or
exploitation. One or more of the Centers of Excellence (discussed be-
low) should examine human subject protection concerns and provide
guidance to other researchers for how to navigate the Institutional Re-
view Board (“IRB”) process in elder abuse, neglect, and exploitation
research. These grants and projects should assist states and communi-
ties in developing and operating programs designed to meet these
goals, as well as in providing “seed” money to projects that over time
should become self-sustaining. Both HHS and DOQOJ will have the au-
thority and flexibility to create and design the necessary studies and
demonstration under this section though both should include, at a
minimum, those outlined below.
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Background and Justification—Given the paucity of research in this
field, the evidence-based knowledge is meager. The projects outlined
below are intended to lay a foundation for addressing elder abuse,
neglect, and exploitation. Many of the provisions are modeled after
efforts in other areas; others are adapted to the special needs in the
field of elder abuse.

Notably, some categories of elder abuse would be categorized as
“family violence.” However, others would not. Some involve a
wrongful act by another person or entity; others do not. Problems
may arise in different settings and involve different mechanisms—
physical, verbal, psychological, financial, or material. Yet the consis-
tent factor is that the victim is an older person, whose needs must be
better understood. - Far too often there is a nexus between different
types of abuse. Often multiple forms of abuse, neglect, and/or exploi-
tation occur at the same time and one type is catalyzed by another.
For example, it appears that someone who is neglected is more likely
to become a victim of financial exploitation while someone who has
been financially exploited is more likely to decline into depression
catalyzing self-neglect.

1. Creating Centers of Excellence Specializing in Elder Abuse, Neglect,
and Exploitation HHS shall provide funding to create five Centers of
Excellence specializing in elder abuse, neglect, and exploitation.
These centers will concentrate expertise, research, clinical practices,
training, and dissemination of information to one location in order to
promote development in the field. In addition, an Advisory Commit-
tee shall be created, comprised of non-federal employees and repre-
sentatives of federal and state entities with expertise in various fields,
including researchers, practitioners, policy experts, and others to
promote appropriate and useful research. The individuals on the Ad-
visory Committee shall have a demonstrated interest and expertise in
research, education, and clinical activities related to elder abuse, ne-
glect, and exploitation. The Committee shall also ensure that the ac-
tivities of the Centers of Excellence will be well coordinated. The
Committee will also set priorities and adequate procedures and
mechanisms for full data sharing among the Centers of Excellence.
Background and _Justification—Given the dearth of research in
elder abuse, neglect, and exploitation, centers of excellence will pro-
vide a body of data to inform future efforts. The advantage of a field
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in its infancy is the opportunity to ensure—from the beginning—that
efforts, procedures, m.:& mechanisms -are well coordinated and pro-
vide for full data sharing. The Advisory Committee is modeled on a
similar type of committee established in the Veterans’ Administration
to oversee and advise the Geriatric Research and Education Centers
(“GRECs”). The GRECs and their Advisory Committee have proven
to be a successful model in geriatrics. In addition, the National Acad-
emy of Sciences (“NAS”) shortly will release a report with a recom-
mended national research agenda on elder abuse and neglect, which
should provide additional recommended areas for research. Given
the likely influx of additional research proposals, the relevant grant-
making entities shall assure that they have sufficient personnel to
process and administer those projects. The following are areas in
which research projects are needed: .

4. National Incidence and Prevalence Study The National Institute
on Aging (“NIA”) shall provide the funding necessary to conduct a
national incidence and prevalence study.

Background and Justification—Measuring the scope of elder abuse,
neglect, and exploitation is critical to formulating the proper response.
It is anticipated that the NAS panel will provide recommendations
and guidance for pursuing such a study. It is noteworthy that the
Child Abuse Prevention and Treatment Act has provided for several
incidence and prevalence studies in the years since its enactment.

b. Developing Uniform Screening Tools HHS shall provide funding
to develop uniform tools to assist practitioners and families in screen-
ing for elder abuse, neglect, and exploitation. The screening tools to
be developed should include short and long form tools for elders and
their caregivers.

Background and [ustification—Many different screening tools cur-
rently are used to assist health care, social service, emergency, and
other professionals to detect elder abuse, neglect, and exploitation.
These tools have differing strengths and weaknesses; however, the
fact that there are so many different instruments alone presents chal-
lenges, particularly in data collection. This provision authorizes a
grant to develop uniform tools for use by practitioners in screening for
elder abuse, neglect, and exploitation. The short forms would be for
use in busy environments, such as emergericy rooms. The long forms
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would be intended for environments where a more comprehensive
review is possible, or for situations where the short form indicates po-
tential abuse, neglect, or exploitation. ‘Having a standardized instru-
ment will promote the collection of more uniform data, and will be
key to developing a base of information.

c.  Identifying Community Strategies to Make Elders Safer HHS and
DOJ shall make grants for research and/or demonstration projects de-
signed to study and identify ways of making homes, neighborhoods,
communities, and facilities safer places for older people to live. The
project should identify current projects, evaluate their effectiveness,
and recommend how such efforts can be replicated in other communi-
ties. :

Background and [ustification—While pursuing cases where abuse,
neglect or exploitation have already occurred is a valid and important
part of any effort to address elder abuse, the primary goal is to pre-
vent abuse before it happens. This bill will ensure such a goal. Many
communities have implemented efforts to increase senior safety and
decrease isolation.

d.  Jump-Starting Intervention Research At least one of the Centers
of Excellence will assure a focus on intervention strategies and deter-
mine the effectiveness of these strategies.

Background and Justification—While research in the area of elder
. abuse is sparse, intervention research is almost non-existent. Despite
this absence of guidance, individuals are still victimized, and thus
APS, ombudsmen, families, health care providers and others still must
respond to the allegations of abuse, neglect, and exploitation. It is
critical that efforts to prevent victimization are methodically studied
so that the most successful can be identified, disseminated, and repli-
cated.

2. Developing Data About Forensic Markers and Methodologies

a.  Creating Mobile and Stationary Forensic Centers DOJ and/or
HHS shall make grants to create both mobile and stationary forensic
centers to develop and enhance the forensic expertise of elder abuse,
neglect, and exploitation. At least one of those forensic centers shall
be located at a Center of Excellence, and each one of the Centers of Ex-
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cellence shall develop the capacity to collect forensic evidence or evi-
dence relating to a potential determination of abuse or neglect. Sta-
tionary centers will be located at three academic institutions around
the country that have demonstrated an expertise in this area. In addi-
tion, the grant will fund a pilot for five mobile forensic units. The
elder forensic centers shall develop expertise with the goal of provid-
ing medical and forensic evaluation, therapeutic intervention, victim
support and advocacy, case review, and case tracking.

Background and Justification—As with child abuse in the 1960’s,
little is known about identifying the signs of elder abuse, neglect or
exploitation. Absent forensic evidence of elder abuse, it is difficult to
prosecute a criminal case. Forty years ago, child abuse was still con-
sidered to be solely a social services problem and not a law enforce-
ment problem. Just as it was said that children bruise and fall often
when considering child abuse, it is often said that frail elderly are also
injured easily. We simply do not yet know what patterns in bruising
or what types of fractures indicate that someone has been abused. In
addition, currently there are no identifiable patterns of decubitus ul-
cers or malnutrition to indicate that someone has been neglected.
There are 282 established Child Advocacy Centers around the country
and over 300 centers in development. These centers provide compre-
hensive, culturally competent, multi-disciplinary team responses to
allegations of child abuse in a dedicated, child-friendly setting. The
team responses include: medical and forensic evaluation, therapeutic
intervention, victim support and advocacy, case review, and case
tracking. There is no such center for elders who are abused, ne-
glected, or exploited.

The analysis of whether an older person has been abused or ne-
glected is often a complex issue. It is complicated by the fact that the
conditions and illnesses of aging may mask or mimic the signs of
elder abuse or neglect. In addition, many of the frailest elders suffer
from dementia, making explicit reporting by the victim unlikely. Be-
cause these issues are not part of the national consciousness, many
people consider it inconceivable for an older person to be a victim of a
sexual assault or for adult children to abuse their parents. Such as-
sumptions compound problems in detection and lead to delayed as-
sessment.. .

Many health and social services professionals report that a house
call to the elder’s home is the best way to identify potentially abusive,
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neglectful, or exploitative aspects of an elder’s living arrangement.
Thus, the utility of mobile forensic units should be a pilot-test of gath-
ering forensic information from the elder’s home.

b.  Forensic Training for Geriatricians HHS shall provide for grants
and programs to provide cross-training in geriatrics and forensic pa-
thology. These grants would be available at the fellowship level, as
well as to experienced practitioners who wish to cross-specialize.
Programs shall be developed by funded fellowships to promote

career development of eligible individuals as forensic-trained geriatri-’

cians. Under this provision, eligible individuals will be board certi-
fied or board eligible in internal medicine or family practice and will
have completed an approved fellowship program in geriatrics. Re-
cipients of the award will be required to complete a standard forensic
science training program. Subsequently, awardees will provide train-
ing in forensic geriatrics to interdisciplinary teams of health care pro-
fessionals.

Background and Justification—Detection and prosecution of child
abuse and neglect has been significantly enhanced by having a group
of forensic pediatricians who also have expertise in pediatrics and fo-
rensic pathology. These individuals are trained to detect signs of
abuse and neglect, and are experienced and not reluctant to Eﬁmnﬁhm,
report, and, if necessary, testify to their findings. Physicians without
such training or expertise are often less likely to detect signs of abuse
or neglect. They are often unfamiliar with potential interventions and
treatments and reluctant to begin the process of reporting and possi-
bly testifying. Precedent for creating fellowships to geriatricians ex-
ists in the “Health Professions Education Partnerships Act of 1998,”
which created Geriatric Academic Career Awards to promote the de-
velopment of physicians as academic geriatricians.

c.  Development of Forensic Markers and Methodologies to Assist in De-
tection and Diagnosis of Elder Abuse, Neglect, and Exploitation ~The fo-
rensic centers will research to identify and disseminate forensic mark-
ers that may indicate elder abuse, neglect, or exploitation.

Background and_[ustification—One of the most significant im-
pediments to accurate measurement of elder mistreatment is a dearth
of knowledge in how to detect it among health, emergency, social ser-
vices, and legal providers. Development and dissemination of evi-
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dence-based forensic markers. of abuse, neglect, and exploitation will
assist those on the front lines to detect potential problems. The front
line personnel include: coroners and medical examiners; family prac-
titioners and emergency room physicians; APS; long-term care om-
budsmen; and medical directors. Development and dissemination of
forensic methodologies will also assist those on the front line to know
when and how to intervene and when to defer to law enforcement.

3. Support for Victims and At-Risk Elders

a.  Victim Advocacy and “Safe Havens” HHS shall make grants
available to study the special needs of older victims. It also will pro-
vide for pilot programs for training and special approaches designed
to better understand and meet the rieeds of victims of all types of elder
abuse, neglect, and exploitation.

HHS shall provide grants to five diverse communities to identify
what types of elder shelters or “safe havens” are needed and to pilot -
test different models. These shelters, or safe havens, shall provide a
comprehensive, culturally competent, multi-disciplinary team re-
sponse to allegations of elder abuse, neglect, or exploitation in a dedi-
cated, elder-friendly setting. The team response will include medical,
nursing, and forensic evaluation, therapeutic intervention, victim
support and advocacy, case review, and assistance to find placement
in a safer environment. These safe havens shall generate data that will
assist other states and communities to determine which model is most
appropriate given their population and needs.

Background and _Justification—Considerable effort has been ex-
pended in learning how to address the special needs of groups of
children and women victims, and similar effort is needed to identify
and meet the special needs of older victims. Anecdotal evidence and
common sense tell us that older victims need more assistance with
health issues, medication, and transportation. Their generational and
individual concerns may lead them to feel shame about revealing or
talking about traumatic events. Therefore, victim advocates can be ex-
tremely helpful in assisting victims in overcoming traumatic events.

A victim might need assistance with finding a safe place to re-

side. When an abused or neglected person must be taken out of an,

unsafe living environment, his or her options are limited and un-
known. In many communities, Child Protective Services can take a
child to a shelter or a foster family until a safer living situation can be
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arranged. Similarly, there are shelters for battered women in many
communities. There are, however, few such options where vulnerable
older people can go to get out of harm’s way. There also exist special
concerns where the older victim is frail or has numerous complex
medical needs. In some communities, nursing homes and other long-
term care facilities serve as safe havens. But other communities have
no such mechanism, and there is no evidence-based literature on what
types of safe havens are best suited for given populations. These pilot
projects should generate data that will provide states and communi-
ties the information they need to develop the most appropriate pro-
grams based on their individual needs.

b.  Pilot Programs to Support At-Risk Elders Through Legal Advocacy,
Guardianship, Volunteers, Faith-Based and Not-For-Profit Organiza-
tions HHS shall establish grants in communities where such pro-
grams do not already exist or are underfunded to provide resources
for the following: court-appointed advocates, legal services for older
victims, public guardians, monitoring of guardianship and enhanced
volunteers, and faith-based and not-for-profit work in prevention of
elder abuse and assistance of victims.

HHS and DQJ shall establish grants to support the increased in-
volvement of volunteer, faith-based, and not-for-profit organizations
in the fight against elder abuse, neglect, and exploitation. As Ameri-
cans age, there is a growing pool of older volunteers with a broad ar-

ray of expertise who have much to offer in the fight against elder

abuse, neglect, and exploitation. Moreover, there are a variety of
faith-based organizations with the experience and networks to aid in
the prevention of elder mistreatment.

Background and Justification—In many different types' of legal
proceedings, older people may need representation and assistance.
Although some programs and jurisdictions provide a variety of ser-
vices, those services are not always available in a way that can be used
by those at-risk. For example, someone who has been financially ex-
ploited may have lost considerable assets and need help to retrieve as-
sets or stall foreclosure on their house. But these services and re-
sources are not always available to provide at-risk elders the
assistance they need. Thus, it would be useful to determine which
types of services and delivery models are most effective in preventing
or ameliorating the effects of elder abuse, neglect, and exploitation.
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Volunteer, faith-based, and other not-for-profit organizations of-
ten already have developed the necessary infrastructures and net-
works to develop and enhance programs that could address elder
abuse, neglect, and exploitation. They already have the staff, volun-
teers, and methodologies for aiding victims. Pilot programs should be
offered to these groups to further study and refine their approaches so
that they may be replicated to address elder abuse, neglect, and ex-
ploitation.

4. Supporting Multi-Disciplinary Efforts There is widespread con-
sensus that problems as complex and multi-disciplinary as elder
abuse, neglect, and exploitation often require a multi-disciplinary re-
sponse. Thus, this grant establishes a fund for multi-disciplinary en-
deavors of various types, including the following;

a.  Social Service-Medical Teams Responding to Allegations of Elder
Abuse, Neglect, and Exploitation HHS and DOJ shall establish grants
to fund pilot testing of multi-disciplinary response teams and study
the outcomes based on various measures, different team composition,
and procedures. .

Background and [ustification—Academic centers house multi-
disciplinary teams comprised of some combination of APS, geriatri-
cians, gerontologists, statisticians, psychologists, forensic psychia-
trists, medical examiners, police, and prosecutors on an as-needed ba-
sis.  There are many potential models depending on which
individuals listed above are chosen for the center. In one model, the
team meets weekly at APS to review cases and mount a coordinated
response. Often, geriatricians accompany APS workers on house
calls, and sometimes law enforcement may accompany the team as
well. These teams provide a very useful model for coordinated and
thorough responses to elder abuse, neglect, and exploitation. Al-
though the number of these programs throughout the country is
small, there are differences mbpobm them. It would be useful to exam-
ine existing programs and describe the similarities and differences
and the impact of the different procedures and team compositions.

b.  State Coordinating Bodies Modeled after the federal Elder Jus-

tice Coordinating Council with the intention to promote coordination
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at the state level, the HHS and DOJ shall establish grants available to
states that wish to develop state coordinating committees. These state
coordinating committees shall provide the federal Elder Justice Coor-
dinating Council with information and recommendations. relating to
efforts at the state level relating to elder abuse, neglect, and exploita-
tion. Additional funding shall be made available to the states for co-
ordinated efforts on specific topics. For example, DOJ shall receive
funding under this provision to fund efforts, provide training, techni-
cal assistance, and other support to the nursing home abuse and ne-
glect prevention and prosecution State Working Groups, and for elder
justice efforts pursued by the State Working Groups beyond :E.,mu..m
home issues.

DOJ shall fund a grant to pilot test various models of fatality and
serious injury review teams. In advance of the pilot testing, necessary
issues relating to fatality review teams shall be studied to inform the
designated composition and function of the teams. The different
models that are pilot tested should be evaluated, resulting in a report
permitting replication by others.

Background and Justification—Coordination at the federal level is
important. However, because each state has its own distinct way of
approaching elder mistreatment issues, it is equally important- that
there be coordination at the state level, and often at the local level as
well. A variety of state multi-disciplinary teams will be funded under
this section. States may model a general coordinating group on the
federal Coordinating Council. These groups shall select state delega-

tions to attend the national Summit and coordinate with other states,

as well as other entities, at the national Elder Justice Coordinating
Council meetings.

Another type of multi-disciplinary group was created as part of
the DOJ Nursing Home Initiative. These “State Working Groups,”
working under various names, coordinate state efforts relating to
nursing home abuse and neglect prevention and prosecution. Some
groups address other issues as well. Those teams are composed of en-
tities in different states which pursue various goals. For example, in
Louisiana, the State Working Group includes representatives from:
several district United States Attorneys’ offices, the Federal Bureau of
Investigation, the HHS/Office of Inspector General, the Centers for
Medicare and Medicaid Services (CMS), the state Surveyor, the state
Attorney General’s office, the state Department of Health and Hospi-
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tals, the Medicaid Fraud . Control Unit, and the state long-term care
ombudsman. Although such groups do not exist in all states, the ones
that do exist have provided a useful forum to identify, review, pursue,
and/or prosecute nursing homes with the most problematic track re-
cords. Groups also discuss different approaches and participate in
training, outreach, and identification of promising practices at the
state level.

A third type of state Bc:_-&mnﬁr:ma% team is focused on child
abuse. Child fatality review teams have existed for many years. They
examine unexpected or unexplained deaths and serious injuries of
children. Thus, elder fatality and serious injury review teams could

'be very helpful in assessing questionable deaths or serious injuries re-

lating to elderly victims. This assessment is, however, a complex task
for several reasons. . First, people do not expect children to die and
they do expect older people to die at some point. Thus, when a child
dies without a satisfactory explanation there is automatically an in-
quiry into the death. When an older person dies, often no questions
are asked, regardless of the circumstances. Second, more older people
die or suffer serious injury without explanation. Thus, any blanket
policy for review by fatality review teams, while manageable to han-
dle inquiries into the deaths of children, might result in an over-
whelming increase in caseload for coroners, medical examiners, and
others if implemented for such elder deaths as well. Thus, establish-
ing the criteria, composition, and function of an elder fatality review
team is an important prelude to its creation. It would be very useful
to bring multi-disciplinary expertise not only to certain identified
elder death reviews, but also to the analysis of serious injury to de-
termine whether it was the result of abuse or neglect, or resulted from
benign causes.

¢.  Training DOJ and HHS shall make grants available for training
individuals from myriad disciplines relating to elder abuse, neglect,
and exploitation. Funds shall be available for the following: begin-
ning, intermediate, and advanced training modules offered during a
broader curriculum or for intensive training relating to elder justice
issues, training within a discipline, and cross-training. Cross-training
or multi-disciplinary training permits individuals from a variety of
fields to learn together about elder abuse. Cross-training also fosters
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communication and coordinated efforts and lays the foundation for
collaboration among diverse individuals and groups.

Disciplines for which training is envisioned under ‘these grants -

include: (1) physicians (geriatricians, family practitioners, internists,
emergency physicians, forensic pathologists/medical examiners, psy-
chiatrists, and other specialists); (2) nurses; (3) nurses aides; (4) social
workers; (5) public health professionals; (6) state surveyors (who sur-
vey nursing homes and other long-term care facilities); (7) long-term
care and hospital staff; (8) regulators; (9) APS; (10) long-term care om-
budsman; (11) other types of advocates for older and disabled people;
(12) volunteers; (13) faith-based organizations; (14) police, sheriffs, de-
tectives, and state and federal investigators; (15) federal, state, and lo-
cal prosecutors; (16) judges and court workers; (17) civil attorneys;
(18) Emergency Medical Services professionals; (19) fire fighters; (20)
coroners; (21) Sexual Abuse Nurse Examiners (SANE nurses); (22) vic-
tim advocates; (23) TRIADs; (24) elder service officers; (25) bank per-
sonnel; (26) postal workers; (27) utility workers and others who may
visit the homes of older people; (28) therapists, including creative arts,
occupational, speech, and physical therapists; (29) funeral home op-
erators; (30) public safety officers; (31) corrections personnel; (32)
home delivered meals providers; and (33) students in professional and
paraprofessional schools, internships, fellowships, and other training
programs in a relevant profession. Training materials to provide or
support such training shall be available through the national Elder
Justice Library housed in the Resource Center discussed above. Train-
ing funded by these grants shall have clear goals and objectives.

Background and [ustification—Most people do not have the neces-
sary training or information to identify, respond to, prevent, or report
elder abuse, neglect, or exploitation. Similarly, many professionals
who may come in contact. with victims of elder abuse and neglect,
even if they suspect abuse, do not have any protocol or internal re-
porting mechanism to address it. Training programs rarely include
information about elder abuse. Similarly, those in the relevant profes-
sions often are not aware of others with a role in addressing elder mis-
treatment; in other words, all too often, professionals do-not know
who to contact if they suspect elder mistreatment. Training grants
under this statute will permit a broad range of training options to en-
sure that the problem of elder mistreatment will be solved.
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D. ENHANCING THE LAW ENFORCEMENT RESPONSE

1. Creation of a Center at the American Prosecutor Research Institute to
Provide Support in Cases Involving Elder Abuse, Neglect, and Exploita-
tion The DOJ shall establish a grant to the American Prosecutor Re-
search Institute (“APRI”) of the National District Attorneys Associa-
tion (“NDAA”) to establish a Center for the Prosecution of Elder
Abuse, Neglect, and Exploitation. This Center shall serve a function
similar to other APRI Centers, by supporting local prosecutors na-
tionwide to pursue cases involving elder mistreatment.

Background and [ustification—APRI’s National Center for Prosecu-
tion of Child Abuse, which has been in existence for sixteen years, has
been the clearinghouse for information and support to prosecutors
and allied professionals for all needs associated with prosecuting
physical, sexual abuse, and neglect cases. Elder abuse, neglect, and
exploitation cases often arise at the local level, and can be complex
cases to prosecute. There is currently no national resource for local
prosecutors to utilize to gather information on elder mistreatment.
This proposed center would allow APRI to develop such a national
resource.

2. Resources for Technical, Investigative, and Victim Assistance Support
for Federal Cases Involving Elder Justice Resources shall be provided to
the DQOJ to support cases relating to elder justice. These resources in-
clude funds for federal prosecutors handling failure of care cases to
hire nurse-investigators or other experts. Moreover, it includes fund-
ing for a Resource Group to assist prosecutors nationwide in pursuing
failure of care cases. The HHS Office of Inspector General also shall
be provided with funds to hire nurse investigators or other experts
needed to investigate failure of care allegations. In addition, the DOJ
shall be provided with funding to support cases addressing financial
scams targeting seniors, such as telemarketing, Internet, credit card
fraud, schemes targeting older Americans orchestrated from outside
the United States, and predatory lending cases.

Background and Justification—Nurse investigators and others with
similar expertise are critical to pursuing federal failure of care cases,
usually involving an individual or entity that knowingly bills the
United States for inadequate care. This section provides resources for
such assistance.
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3. Grant for an Employee Charged with Coordinating Elder Justice Ac-
tivities by National Association for Attorneys General Grant funding

from the DOJ shall be provided for the National Association for At-

torneys General (“NAAG”) to hire a full time employee to coordinate
elder justice matters and to work with NAAG leadership in establish-
ing policy directions in that area.

Background and_[ustification—State Attorneys General pursue
numerous types of cases relating to elder justice, including financial
fraud cases. These are cases where elders are victims of financial
scams, domestic violence, and/or institutional abuse and neglect.

4. Community Policing and Other Law Enforcement Efforts to Make
Neighborhoods Safer for Older People  The DOJ shall establish grants to

‘develop community policing and other law enforcement efforts de-

signed to make communities safer for elders. In addition, grants shall
be provided to support special elder units, or in rural areas with
smaller police and sheriff’s departments, a specially trained elder offi-
cer. These projects should be evaluated to determine which ones
should be replicated and disseminated to other communities.
Background and_[ustification—As the older population grows,
community policing efforts focused on keeping seniors safe will be-
come increasingly important. Currently, there are a number of good
programs all over the country. One example is the Safe Return Pro-

gram, which is a nation-wide public-private partnership between the

DOJ and the Alzheimer’s Association that educates law enforcement
officials on the utilization of a national database containing identify-
ing information for Alzheimer’s patients who may wander from their
home or nursing facility. Secondly, Illinois police departments pro-
vide free training for “Elder Service Officers” to police nationwide. In
other locations, police have made visiting long-term care facilities part
of their regular shift. Still other communities are working with police
to stay in touch with isolated elders. The TRIAD program—a collabo-
ration of the National Sheriffs’ Association, AARP, and other entities,
with a presence in more than 800 counties nationwide—is expanding
its focus to address not only street crime victimizing elders, but all
forms of elder abuse, neglect, and exploitation. These projects and
many others like them can be of vital importance to the lives of indi-
vidual elders and set the tone for an entire community. These various
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efforts should be studied to determine which are the most effective
and should be replicated.

5. Study to Determine Effectiveness of Law Enforcement and Prosecuto-
rial Efforts  The DOJ shall provide funds to study the impact of vari-
ous types of state and local investigations and prosecutions relating to
elder abuse, neglect, and exploitation. The funds will also provide an
analysis of the impact on prosecutions when prosecutors and investi-
gators work with elder victim assistance professionals.

Background and Justification—TIt is useful to periodically conduct
an independent evaluation of the overall impact of different types of
investigations and prosecutions. This will aid in determining which
investigations are most effective in addressing a crime and influencing
future behaviors and which ones have unintended consequences. In
this regard, the study must sample and quantify the outcomes of a

reasonable number of investigations and prosecutions and draw a-

correlation to the desired impact of curbing elder abuse, neglect, and
exploitation. Many prosecutors and investigators working in child
abuse prevention have found it vital to include victim assistance pro-
fessionals as part of the team. These professionals play a significant
role in supporting victims and ensuring their ability to participate in
court proceedings. Thus, the study envisioned would evaluate how
outcomes are impacted by the use of victim advocates and what types
of victim assistance are most needed.

6.  Examining the Roles of Law Enforcement, Protective Services, and
Advocates in Responding to Allegations of Wrongdoing A study shall be
conducted of the roles and procedures employed by law enforcement
and protective and social service professionals in responding to alle-
gations of unlawful elder abuse, neglect, and exploitation in various
jurisdictions. In addition, it should examine the relationship between
long-term care ombudsmen, APS, and victim advocates, which some-
times have differing approaches. The study should evaluate the fol-
lowing: how various models work, which procedures, protocols, and
infrastructures improve effective responses, what recommendations
on how to structure the arrangements can be provided, and how
communication can be encouraged in different circumstances.
Background and_Justification—In many states where potential
elder abuse, neglect, or exploitation is alleged, APS conducts an inves-
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tigation. In some jurisdictions, law enforcement would prefer to use
its forensic expertise to conduct the investigation. In other jurisdic-
tions, however, where law enforcement and prosecuitors are less in-
clined to pursue elder abuse cases, APS may attempt to investigate the
matter as thoroughly as possible to build the case for law enforcement
to investigate and prosecute. The procedures and protocols that work
best depend on the community. The relationship between law en-
forcement and protective service providers, and the procedures and
protocols for handling allegations, have been memorialized in memo-
randa of understanding (“MOUSs”) or by other means in other jurisdic-
tions. In other communities, the respective roles and responsibilities
are still in flux and sometime cause conflict.

E. ENHANCING THE PUBLIC HEALTH AND SOCIAL SERVICE
RESPONSE

1. Examine and Make Recommendations About Clear Roles, Responsibili-
ties, and Needs of APS, Long-Term Care Ombudsmen and Other Entities
Charged with Advocacy and Protection Activities HHS shall fund a
study of the roles and responsibilities of APS, the long-term care om-
budsman programs, and other relevant advocacy and protection or-
ganizations, to identify barriers that impede them from providing
needed services.

Background and [ustification—Numerous entities are charged with
protection of and advocacy for various populations of older and vul-
nerable adults. In most states, APS represents vulnerable adults, age
eighteen and older, although in a handful of states, APS represents
only those over the age of sixty. State and local long-term care om-
budsmen advocate for individuals in nursing homes and other types
of long-term care facilities. The roles and responsibilities of these enti-
ties, and sometimes other advocates as well, vary considerably from
state-to-state. In some states their roles overlap; in others, there are
gaps in service. The issues are compounded by a chronic shortage of
resources and complex questions about how each entity reconciles
confidentiality requirements with legal and ethical reporting duties.
These factors may in turn reduce the effectiveness of the elder advo-
cacy and protection efforts.

2. Increasing the Number of Geriatrics-Trained Health Profession-
als  HHS shall institute programs designed to increase the number of
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trainees and workers in all relevant professions intended to meet the
needs of older people, including physicians, nurses, social workers,
therapists, and nurses aides. In addition to the provisions set forth in
the long-term care section below, the Secretary shall specify provi-
sions obligating geriatric training time under the National Health
Corps Loan Repayment Program (i.e., providing for loan forgiveness
for educational debt incurred by the geriatric trainee).

Background and [ustification—Among the fundamental issues con-
tributing to elder abuse, neglect, and exploitation is the decline in
physical function and mental cognition often correlated with increas-
ing age. Studies have shown that health professionals who receive
training in geriatric-specific care can prevent and sometimes reverse
aging-related conditions and thus delay dependency and vulnerabil-
ity, which put seniors at higher risk for abuse, neglect, and exploita-
tion. Addressing the paucity of health professionals with geriatric ex-
pertise is thus a core elder abuse prevention issue.

3. Reducing Family Elder Abuse and Neglect The Centers for Dis-
ease Control (“CDC”) shall evaluate how best to approach elder jus-
tice efforts from a public health perspective, including research and
evaluation studies designed to examine and reduce elder abuse, ne-
glect, and exploitation committed by family members and relatives.
The agency, in collaboration with the National Institute on Aging, the
Administration on Aging, the APS Office, and other relevant entities,
shall develop systems to: monitor the frequency of elder abuse in
families, determine modifiable risk factors, determine consequences
associated with elder abuse in the family setting, and develop preven-
tion strategies. The effectiveness of specific interventions will be
evaluated and best practices will be recommended by the agency.
Background and_Justification—By some estimates, up to ninety
percent of the elder abuse in domestic and community settings is
committed by someone related to the victim. This troubling statistic
suggests that more needs to be done in domestic settings to reduce
elder abuse, neglect, and exploitation. Since 1983, the CDC has stud-
ied violence-related injuries as part of its overall research protocol in
public health. CDC’s method for looking at violence from a public
health perspective provides a unified framework for developing rele-
vant information and transferring that information into effective ac-
tion. The National Center for Injury Prevention and Control’s current
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studies on family and intimate violence prevention provide a model
for creating programs aimed at preventing elder abuse in the home
and community.

F. IDENTIFYING THE SPECIAL NEEDS OF UNDERSERVED
POPULATIONS—RURAL, RACIAL AND ETHNIC MINORITIES, AND
INDIAN ELDERS
HHS and DOJ shall make grants and create special programs to

identify, address, and make recommendations for how to meet the

special needs of underserved elder populations.

1. Meeting the Special Needs of Elderly Americans in Rural Set-
tings  HHS and DOQJ shall make grants and fund programs designed
to meet the needs of older people living in rural locations, including
the needs of their informal caregivers. Pilot programs shall be funded
that test strategies for decreasing isolation and addressing the needs
for at-risk rural elders. These programs shall include training for in-
formal caregivers and credit classes offered at local high schools and
colleges relating to issues of frail elders and their caregivers. In addi-
tion, funding will provide incentives for health workers to practice in
rural communities, train volunteers to serve as outreach workers to
train others, and under the auspices of the National Elder Justice Li-
brary this will develop a rural “tool box” of training, technical assis-
tance, and promising practice materials.

Background and Justification—Older persons living in rural areas
may face additional risk of mistreatment. Delivery of elder services
are particularly challenging in rural communities where the low
population density combined with lack of service access creates barri-
ers to receiving care. Informal caregiving by family and friends is par-
ticularly prevalent in rural areas, where it occurs more than seventy
percent of the time. Finding ways to assess reimbursement schemes
and other ways to support such informal caregiving is particularly
important to serving rural elders who are at-risk. It is important to
find ways to reach out to informal rural caregivers to assure that they
have the information, education, skill training, and respite and ongo-
ing support necessary to properly care for a frail and impaired elder.
Similarly, in the data collection provided for above, the systems
should accurately document the circumstances of elders and their in-
formal caregivers.

o
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2. Meeting the Special Needs.of Minority Populations HHS and DOJ
shall make grants available and fund programs designed to meet the
needs of ethnic minority seniors. This shall include grants to study
and pilot projects that are culturally and linguistically appropriate to
meeting the needs of at-risk minority elders. “Tool boxes” of training,
technical assistance, and promising practice materials shall be devel-
oped that are culturally and linguistically appropriate for various spe-
cific minority populations, to assist them in addressing elder abuse,
neglect, and exploitation. Special grants shall be provided to translate
the necessary materials included in such tool boxes. In addition, tool
boxes with training, technical assistance, and promising practice ma-
terials deemed to be most effective shall be translated for use by vari-
ous non-English speaking populations.

Background and [ustification—Ethnic minority elders often are at
greater risk of poor health, social isolation, and poverty. Currently,
minority seniors comprise over 16.1% of all Americans sixty-five and
older and their number is expected to increase dramatically—an in-
crease of 217% compared to an increase of 81% in the older white
population between 1999 and 2030. Minority elders may have a diffi-
cult time accessing federally funded programs and services due to a
lack of proficiency in English, social isolation, poverty, or other fac-
tors. Minority cultural factors may lead to an increased reluctance to
report abuse or seek help. Language barriers may preclude at-risk .
elders from obtaining assistance or services. In addition, victim ser-
vices, delivery of services, and other responses to abuse must be pro-
vided in a culturally competent manner, adapted to the special needs
of the populations to avoid compounding the detrimental impact of
the abuse itself. Similarly, cultural sensitivity is important in develop-
ing ways to detect elder abuse, neglect, and exploitation, as well as in
fashioning interventions, treatment, and victim services.

3. Meeting the Special Needs of Indian Elders The DOJ and HHS
shall provide grants to Indian Tribes to provide necessary services re-
lating to elder abuse, neglect, and exploitation. These services will in-
clude: gathering information and current analysis of elder abuse
among American Indians; identifying noteworthy practices and ex-
periences related to addressing elder abuse, particularly those that
have been developed or otherwise tried by tribal organizations or
have been targeted to Indian elders; and disseminating this informa-
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tion broadly throughout tribal jurisdictions and to those with a par-

 ticular interest in Indian seniors. No other federal program, including
those under the Indian Health Service or the Bureau of Indian. Affairs,
provides funding for the purpose of preventing, treating or otherwise
addressing elder abuse among American Indians. -

Background and_Justification—Despite the lack of research and
quantifiable data regarding abuse of Indian seniors, particularly with
regard to family-based abuse and violence, all factors indicate that it is
a serious problem. Tribal officials, health and social services provid-
ers, including directors of Title VI under the Older Americans Act and

other elder programs, as well as elders themselves, report that physi- -

cal, emotional, and financial abuse of elders exists and seems to be
growing as a significant concern in tribal jurisdictions. The admission
that one has been victimized by other family members, including
children, is exceptionally painful for anyone to admit. This is espe-
cially true among Indian communities, which universally adhere to a
strong historical ethic of “honoring” elders. As an initial step, it
would be useful for tribes to know more about elder abuse in tribal
jurisdictions and about efforts initiated by other tribes to address elder
abuse within their own communities.

G. INCREASING PUBLIC AWARENESS ABOUT ELDER ABUSE,
NEGLECT, AND EXPLOITATION

The DOJ and HHS shall provide a grant to mount a multi-media

campaign designed to raise awareness of the many different types of .

financial schemes that target elders and often leave them impover-
ished and sometimes homeless. Another grant shall be made to pilot
test media campaigns in specific areas to ascertain whether they are
effective in raising the public’s awareness about the various types of
elder abuse and neglect and what to do if someone suspects that it
may have occurred or be occurring, and how to prevent it.

Background and Justification—Elders are the targets of a wide va-
riety of financial scams often perpetrated by family members, caregiv-
ers, or acquaintances. The vehicle for the scam may be a sweepstakes,
the lottery, telemarketing, Internet, credit card, predatory lending,
home repair fraud, or other means. But the result is.often the same;
elders are left destitute, sometimes losing everything they own. A
media campaign to educate would-be victims and those who care
about them could be very useful to preventing others from being vic-
timized. Media campaigns have, in other contexts, been shown to be
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very effective in raising awareness and changing behavior. Similar
efforts have been pursued to raise awareness about child abuse and
domestic violence, among other issues. The campaign should be de-
signed to educate the public about elder abuse and neglect, dissemi-
nate information about prevention, and describe what to do if one sus-
pects elder mistreatment.

H. MODEL STATE LAWS AND PRACTICES

The DQOJ shall fund the examination, report, and recommenda-
tions relating to a broad array of state laws as they relate to elder
abuse, neglect, and exploitation. The report and recommendations
shall be submitted to the Senate Special Committee on Aging to assist
Congress in determining whether to enact legislation in the future on
model state laws and practices or other subjects as they relate to elder
justice. State laws and practices shall be examined on issues including
the following: (1) definitions of “elder,” “abuse,” “neglect,” and “ex-
ploitation,” and related terms; (2) mandatory reporting laws; (3) evi-
dentiary rules (including televised testimony); (4) laws requiring im-
mediate reporting of all nursing home deaths to the county coroner or
someone else; (5) guardianship laws; and (6) banking laws. In addi-
tion, the study shall examine enforcement practices and other activi-
ties as they relate to those laws. For example, it could entail the exis-
tence of memoranda of understanding among relevant parties
providing for procedures for information sharing and preserving the
necessary confidentiality. The reports resulting from these studies
shall identify particularly effective laws and practices so that other
states may replicate them. Furthermore, the studies should identify
whether those with expertise and experience in elder justice issues be-
lieve laws or practices are needed which would be helpful in effec-
tively preventing or addressing elder abuse, neglect, and exploitation.

Background and [ustification—State laws relating to elder abuse,
neglect, and exploitation vary considerably from state-to-state. Simi-
larly, the states’ enforcement procedures and other practices differ
considerably. To date there has been no comprehensive description
and comparative analysis of these laws and practices, nor has a com-
pendium of model state laws been prepared. Thus, the report should
include recommendations to inform other states contemplating what
types of legislation to enact and determining policy and practices to

st a o -
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implement. Indeed, state legislatures often seek this type of assis- -

tance. The types of laws to be reviewed include:

Definitions: A threshold "issue relates to the definitions— .

defining, for example, elder abuse, neglect, and exploitation. Greater
uniformity among definitions and laws would greatly assist in infor-
mation gathering, training, research, clinical practice, interventions,
and other efforts. .

Mandatory Reporting Laws: Laws mandating reporting of elder
abuse, neglect, and exploitation to APS exist in all but six states.
These laws differ, however, in how they define a mandated reporter,
to whom reports should be made, what types of follow up are re-
quired once a report is made, what should be reported, and the conse-
quences of failing to report. In addition, there is considerable diver-
gence of views about the efficacy and purpose of reporting laws in
general, which also should be examined.

Evidentiary Laws: Because older victims often are frail, and
sometimes suffer from diminished capacity or significant illness, this
review should focus on what evidentiary rules accommodate the cir-
cumstances and needs of older victims and the need to preserve wit-
ness testimony. Examples may include permitting televised testi-
mony under certain circumstances. Assuring that a person with
dementia may testify at the time of day when they are most lucid or
providing for transportation and other assistance also may have a sig-
nificant impact on the outcome of the case and on the extent to which
the older victim is further traumatized by the legal procedures sur-
rounding the original event.

Reporting of Nursing Home Deaths: A 1999 Arkansas statute re-
quires reporting of all deaths occurring in nursing homes or within
five days of discharge from a nursing home to the county coroner.
Based on anecdotal observation, this law appears to have coincided
with a decrease in decubitus ulcers and other indicators of neglect in
Pulaski County, Arkansas, where the appointed coroner has vigor-
ously enforced the law. A study should be done to test this hypothe-
sis and to examine whether this law should be replicated in other
states. o

Guardianship and Power of Attorney Laws: Court-appointed
guardians are useful in cases where individuals have lost the cogni-
tive capacity for decision making. However, establishing legal
guardianship can be expensive and time-consuming. Also, like
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power-of-attorney, some guardians betray and exploit those whose
fiduciary interests they are charged with representing. State laws and
procedures for establishing, monitoring, and providing for guardians
in the case of financial need vary. This study will examine guardian-
ship laws to identify those that most effectively protect vulnerable
elders while not imposing too onerous a burden on others. Similarly,
in most jurisdictions there are few protections on powers of attorney.

Banking Laws: State laws, such as those in Oregon, Idaho, Illi-
nois, Florida, and other states should be studied to determine their
success in preventing elder fraud and exploitation. Some states pro-
vide financial institutions the ability to make contact with the appro-
priate state or federal agencies concerning any suspected violation of
law. These provisions allow the reporting institution to disclose cus-
tomer financial records to the relevant state or federal agency when
financial exploitation is suspected, and immunize the financial institu-
tiort from liability for loss, damage, or injury arising out of, or in any
way related to, the report or release of information pertaining to the
suspected violation of law. Banking laws should be examined as they
relate to elder financial exploitation, both in terms of providing a po-
tential model for other states and also as a potential model for federal
consideration.

I. THEELDER JUSTICE INNOVATION FUND |,

This fund shall be available to support approaches to prevent
and address elder abuse, neglect, and exploitation that are innovative
and perhaps even unconventional.

III. INCREASING SECURITY, COLLABORATION AND

CONSUMER INFORMATION IN LONG-TERM CARE
A. IMMEDIATE REPORTING TO LAW ENFORCEMENT OF CRIMES

" OCCURRING IN FEDERALLY FUNDED LONG-TERM CARE

FACILITIES

Any employee, contractor, owner, or operator employed by or
consulting for a long-term care provider who receives more than
$10,000 federal dollars annually shall report immediately to the ap-
propriate law enforcement ‘entity or entities allegations of a crime
where the victim is a resident of or under the care of that long-term
care provider. _
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Background and Justification—Recent reports confirm that there is
a growing concern that some recipients of long-term care services are
abused by individuals to whom their care has been entrusted. Some
problems that occur between a provider of care and a recipient of care
are best handled within a given facility and do not require the in-
volvement of law enforcement. But too often, serious crimes are not
immediately reported to law enforcement, but instead are handled in-
ternally by reporting to the state survey agency. The GAO recom-
mended that the federal government facilitate the prompt reporting,
investigation, and prevention of abuse to help ensure the protection of
nursing home residents. In addition, the absence of prompt reporting
to law enforcement may result in the compromise of forensic evi-
dence, rendering it more difficult to establish what occurred and
whether a crime was committed. .

B. CRIMINAL BACKGROUND CHECKS FOR ALL INDIVIDUALS WITH

MMMMmm TO wmmmcmz.ﬁm IN FEDERALLY-FUNDED LONG-TERM

All persons seeking employment with a long-term care provider
that receives at least $10,000 a year in federal funding are required to
undergo criminal background checks using the national database
maintained and operated by the Federal Bureau of Investigation
(“FBI”). Follow-up criminal background checks are required every
five years for current employees. The HHS Office of Inspector Gen-
eral will coordinate submission of the background checks to the FBL
The OIG will, in coordination with the FBI, promulgate regulations
providing guidance about what is an “excludable offense” that war-
rants eliminating candidates for employment.

Background and [ustification—Under current state laws, many
long-term care providers are required to do criminal background
checks within state borders. Many abusers, however, “state hop” by
crossing state lines to seek employment. To the extent criminal back-
ground checks are not conducted on a nationwide basis, it is more dif-
ficult to protect residents from abuse by individuals who may move
between states for employment. Several federal laws permit, but do
not require, providers to conduct criminal background checks. Under
Public Law 105-277, the FBI cannot charge more than fifty dollars or
the actual cost of the criminal background check, whichever is less.
The FBI reports that it can conduct the background searches in ap-
proximately 177 minutes. But few providers actually do nationwide
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background checks under the statute. Only two states have accessed
the FBI system since the passage of this law in 1998, in part because
many states are reluctant to act as a conduit, and in part because few
nursing homes and home health care agencies have taken advantage
of this law. .

HHS/OIG will coordinate all background checks for applicants,
alleviating the need for states to act as a conduit. Other Bmﬂ&mn.m of
Congress have introduced innovative legislation to address criminal
background checks, including the creation of a National Center mo
process all types of FBI criminal background checks. Were that bill
enacted, the National Center instead of OIG would be the conduit.
HHS/OIG or the National Center—whichever one is the coordinating
entity—would be charged with promulgating guidance on what
should be an “excludable offense.”

C. ASSURING SAFETY OF RESIDENTS WHEN NURSING FACILITIES
CLOSE

Any nursing facility must provide sixty days advance notice of
closure and assure the safe, well-planned transfer and adequate relo-
cation of all residents prior to closure. Failure to do so would subject
any facility owners, partial owners, and/or managers to @mnmo.bm_ li-
ability (monetary penalty and/or exclusion). These sanctions may be
adjusted downward depending on the degree of knowledge and cul-
pability. The notice of closure shall be provided, in writing, to the
Centers for Medicare and Medicaid Services (“CMS”) and to the rele-
vant state regulatory agency or agencies. This provision will permit
CMS and the state agencies to monitor and assure the orderly and
well-planned transfer of frail and elderly residents who must be
moved as a result of the facility closure.

Background and Justification—The closure of a facility is a signifi-
cant event in the lives of its residents and, if not handled properly, can
result in serious decline and even death of residents. The closure of a
nursing facility, and particularly the sudden closure of a nursing
home chain, requires a significant government and community re-
sponse. Thus, advance notice wda orderly, well planned, and satisfac-
tory transfer of residents is critical to the residents’ health and well-
being. Although both the long-term care ombudsmen and the mﬁmwmm
have responsibility for transferring residents in the case of a facility
closure, that task is made much more difficult if they do not have ad-
vance notice of such closure. It is thus imperative that facilities factor
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into their plans the orderly and adequate transfer of; residents in the
m<.m2 of .n_.OmE.m and be prohibited from closing suddenly. Finally,
5.6 provision will also provide facility staff with assurance that Em%,
will have at least sixty days notice prior to a facility closure. ’

D.  ENHANCING LONG-TERM CARE STAFFING

1. Enhancing Recruitment and Retention of Direct Care Staff ~Grants
shall vm awarded to develop programs that provide incentives for
more individuals to enter the profession of long-term care. Alterna-
tively, tax incentives will be available for eligible employers and em-
ployees to encourage more individuals to work in long-term care. Ex-
amples of such programs include, but are not limited to the mocosmbmn

a.  Coordinating with Other Programs HHS shall, coordinating with
the U.mvmngmbﬂ of Labor, develop a program that provides targeted
ongoing use of existing programs such as “Welfare to Work.” Tem o._
rary Assistance for Needy Families (“TANF”), and Work OmvonEm
Tax Credits (“WOTC”) to recruit and train potential workers to mmvu
dress the workforce needs in long-term care facilities;

b.  Career Ladders and Wage or Benefit Increases Grants shall be
.mémnama for programs that provide for continuing training and vary-
ing levels of certification with an accompanying increase in wa mMHMH
affordable health insurance and /or other benefits for direct nmammmﬁmmg

based on observed clinical i
d ¢ care practices and amount of time
providing direct care. , pent

. Incentives for Sustained Work in Long-Term Care  HHS shall fund
a program providing for loan forgiveness for direct care staff who
Swo_.w in long-term care facilities for at least five years and undertake
higher education opportunities either simultaneously to working in
long-term care or subsequent to completing such work. >=m§mﬂ<m
types of bonuses shall be made available to long-term care workers
who remain in the field for five or more years. While they do not
have to remain with the same provider for that period, they must re-

main in the long-term care field as defined i : .
proposal. ed in other sections of this

I s

it

e
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2. Improved Management Practices Grants shall be funded to pro-
vide training and technical assistance ‘to eligible entities who create
and institute management (including but not limited to administra-
tors, directors of nursing, staff developers, and charge nurses) prac-
tices that are demonstrated to reduce turnover rates in facilities. Es-

.tablished training materials shall be disseminated and housed in the

Elder Justice Library (discussed above) so that they are available to
other providers. These practices include:
¢ the institution of basic high performance human re-
source policies including improved wages and benefits
based on job reviews
¢ motivational and thoughtful work organization practices
e creating a workplace culture that respects and values
caregivers and their needs
* promoting culture change that respects residents and
improves care ,
e other “programs” that encourage high quality care

One such “program” would be the implementation of a training
requirement for certified nurse aides that is over and above the cur-
rent seventy-five hours required. This additional training should be
part of a continuing education program that is initiated after the certi-
fied nurse commences work and should include on-the-job training.

Background and Justification—Currently, there is a dearth of indi-
viduals available to care for our nation’s elderly. This shortage is ap-
parent not only in skilled nursing facilities, but in all long-term care
residential settings and home health care programs. What is viewed
today as a mere workforce shortage will be described in terms of crisis
proportions in the not-so-distant future. In the year 2000, for every
individual over the age of eighty-five, there were thirty-eight people
age twenty to sixty-four. By 2050 that ratio will change dramati-
cally—instead of thirty-eight to one that ratio will be eleven to one.
The workforce shortage is not the only challenge. By encouraging
long-term care providers to offer innovative programs, the pool of eli-
gible employees might increase exponentially. .

Over a decade ago, Congress called on HHS to study the rela-
tionship between nursing home staff and quality of care for nursing
home residents. HHS’ two-phase study, Appropriateness of Minimum
Nurse Staffing Ratios in Nursing Homes, indicated that factors such as
staff-resident ratios, management practices, and retention rates have a
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direct link to quality of resident care. Though these studies were lim-
ited to nursing homes, the general findings can be extrapolated to in-
clude many residential care facilities for the elderly and disabled.

Additionally, the Institute of Medicine’s (“IOM™) 2001 report,
Improving the Quality of Long-Term Care, states that in 1997 the turnover
rate in nursing homes was ninety-three percent for nursing assistants.
And, as the IOM goes on to point out, this statistic carries increased
significance in a setting where individuals are being cared for—with a
ninety-three percent staff turnover rate it is difficult to foster meaning-
ful relationships between staff and residents. The IOM recommended
that the federal government “undertake measures to improve work
environments including competitive wages, career development op-
portunities, work rules, job design and supervision that will attract
and retain a capable, committed work force.”

The proposals outlined above aim to improve quality of care for
individuals living in long-term care facilities by accomplishing three
goals: improve recruitment of direct care. staff; decrease turnover
rates of direct care staff; and improve management practices.

. E.  LONG-TERM CARE CONSUMER CLEARINGHOUSE (“LTCCC”)

A long-term care consumer clearinghouse shall be established
within HHS. The Clearinghouse will provide detailed information to
consumers who have questions when making choices about long-term
care. To the extent such resources or resource centers already exist for
certain topics, links should be provided to those resources. .

Background and [ustification—Currently there is no centralized
repository of information to assist those trying to make choices about
long-term care. This long-term care clearinghouse would house com-
prehensive information in a consumer-friendly form for those at-
tempting to make choices about long-term care. For example, families
trying to make decisions about whether they can continue to care for a
loved one at home might be interested in how to get assistance at
home and in caregiver tips. They also may wish to learn about the
different options in residential care, ranging from group homes to
nursing homes. The clearinghouse website would provide hyperlinks
to CMS sites providing information about nursing homes generally,
the Medicare and Medicaid programs, and information about specific
facilities. It also should include family and resident satisfaction data.
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Unfortunately, definitions and other provisions nm_ma:m. to resi-
dential care facilities other than nursing 705@ vary n.ObmamHmE%
from state-to-state. The clearinghouse shall compile what :aow.q.:mao:‘
is currently available from the states and other sources regarding mM
sisted living, board and care, congregate care, home rmmEM. nwwm, mbm
other long-term care providers. Information based on the fin Hﬂmm.o-
the IOM study detailed below should be used to supplement the in
formation about residential care.

F. SUPPORTING THE LONG-TERM CARE OMBUDSMAN PROGRAM

The long-term care ombudsman program shall be provided with
additional dedicated funds and measures to mqm:mﬂr.m: the _ow,m-ﬁmﬁs
care ombudsman office. The activities of that 038. shall Sn_.cmm
grants to conduct evaluations and pilot studies relating to various
_o:,m-ﬁmﬁb care ombudsman programs and Bm.%o.am.. COAA"

Background and Justification—The Older Americans Act (“O. )
created the long-term care ombudsman ?omEB.E 1978. Each mﬁ.mﬂm
has state and local ombudsmen who are responsible for nmwnmmmbsdm
the interests of nursing home residents. Some ombudsmen are paid;
others are volunteers. Many work for state departments of health, ag-
ing, or other government entities. Most of the ombudsmen programs,

however, are underfunded.

G. DEVELOPING CONSUMER INFORMATION ABOUT THE LONG-
TERM CARE CONTINUUM

The IOM shall conduct a study that will assess residential care
options other than nursing facilities. Among other issues, ar.m .m.ﬂcav\
shall examine particular concerns of the consumer, such as &mm_anb.m.
prices, level of services provided, oversight and enforcement qu:-
sions, and admission and discharge criteria. The report shall be deliv-
ered to the Elder Justice Coordinating Council and to the Senate Spe-

cial Committee on Aging so that the Congress may determine what if .

any further steps should be taken in this area to assure quality long-
care.
e Background and Justification—The increasing number o.m oEwn and
disabled Americans in recent decades has led to a .EoE"mHmco: oM
long-term care residential. facilities. There are a <.m.w—.mJ”, of eﬁumm.m
long-term care facilities. While “skilled nursing mmn.urcmm. are speci H
cally defined in federal law, other types of u.mm.&m:.cm_ facilities are no
as specifically enumerated and are defined quite differently from state
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to state. For example, a facility that qualifies as “assisted living” in
one state may not fall under- that same category under a different
state’s regulations. Consumers, often during difficult times, are con-
fronted with a maze of decisions and little objective information to
provide guidance. A prospective consumer’s failure to make appro-
priate initial decisions about the proper types of long-term care often
has dire consequences. A comprehensive study is necessary to be able

to provide complete and objective information to consumers and poli-
cymakers.

H.  COLLABORATIVE EFFORTS TO ENHANCE COMMUNICATION
AMONG THE PARTIES ON HOW TO PROMOTE QUALITY AND

PREVENT ABUSE AND NEGLECT

Funding shall be provided for pilot testing multi-disciplinary
:ommunity groups formed to develop collaborative and innovative
approaches to improving long-term care. For example, such funds
sould be sought to support community groups consisting of entities
ncluding nursing home providers, advocates, ombudsmen, APS, sur-
7eyors, state licensing entities, law enforcement, family councils, resi-

lent representatives, Certified Nurses Assistants, Registered Nurses,
ind others.

COLLABORATIVE EFFORTS TO DEVELOP CONSENSUS AROUND

THE MANAGEMENT OF CERTAIN QUALITY-RELATED FACTORS

Funding shall be provided to create multi-disciplinary groups to
ddress certain specific quality-related subjects. The group shall do
he following: set a goal, look at all relevant research and data, iden-
ify best practices, determine the best way to operationalize those best
ractices in a practical and feasible manner, and determine an effec-
ive manner of distribution. This model was useful in the past relating
> reduction of restraint use in nursing homes. A few topics should be
hosen to determine whether this is an effective model and, if so, how

est to replicate it. Among the topics to be studied in this context is
1e issue of resident-to-resident abuse.

NEW FEDERAL CAUSE OF ACTION FOR ELDER ABUSE AND
NEGLECT

A new federal cause of action will permit the DOJ to pursue
riminal and civil cases against a person or entity that abuses or ne-
lects three or more residents in a nursing facility that receives at least
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$10,000 federal dollars a year, resulting in significant mrMm.ﬁo& or psy-
chological harm to at least one resident. Civil and criminal penalties
will be authorized, depending on the severity of harm, the number of
people harmed, and the financial means of the defendant.

Backeround and [ustification—Currently there is no federal cause

of action for abuse or neglect. To date, egregious mmmcnm.m of care have
been pursued civilly under the False Claims .>nﬁ a financial fraud
statute, and criminally under traditional criminal health care fraud
theories. CMS administrative causes of action arise under w&m pro-
vider agreement and therefore may be mbmoHn.mm only one facility at a
time, and not against a chain or corporate entity. Zon.o<mHm the ,cwnw-
log at HHS Departmental Appeals Board ommb. results in discounts in
Civil Money Penalties and delays in the resolution.

IV. EVALUATION—DETERMINING WHAT WORKS

Too often, projects in the area of elder abuse, neglect, and @.ﬁ_or
tation have been funded without regard to whether they will v.m
deemed effective. Similarly, too few efforts in this area w:npca.m a vali-
dated evaluation component designed to measure efficacy. O:ﬁs E.m
paucity of data in the field of elder abuse, 5mm~mnm and exploitation, mﬁ
is imperative to leverage resources where they will ao.nrm most good.
Thus, all grants or other funding anrmama.m authorized under this
legislation should contain a validated evaluation noB@oEwE. to meas-
ure the effectiveness of the efforts. Funding for such .m<m_cmco=m shall
be provided either as a stated percentage of the ?..o_mﬁ or as a sepa-
rate grant for a particular project or group of vao_mn.a.. In m&&&.o?
grants shall be available to conduct a validated evaluation of ongoing
efforts, other than those funded under this legislation. o

Individuals selected from HHS and DOJ with expertise in
evaluation methodology shall review the evaluation ?ono"w&m to .Qm-
termine whether they are adequate to gather meaningful information,
and, if not, advise the applicant why the proposal was not funded and
assist applicants in modifying evaluation proposals.




