f EXECUTIVE SESSION

2 W:EDNESDAY, SEPTEMBER 10, 1986
3 U:S. Senate

4 C%mmittee on Finance

5 Washington, D.C.

6 The committee met, pursuant to notice, at 10:12 a.m. in

7 Room SD-215, Dirksen Senate Office Building, the Honorable

8 Bob Packwood (chairman) presiding.

9 Present: Senators Packwood, Dole, Chafee, Heinz, Wallop,
10 Durenberger, Armstrong, Grassley, Long, Bentsen, Matsunaga,
n and Baucus.

124 a Also present: Glenn Haékbarth, Deputy Administrator,

13 Health Care Finance Administration; Craig Holden, Esquire,

14 Inspector General's Office, Health and Human Services.

15 Also present: Ed Mihalski, Deputy Chief of Staff;

16 Sgannon Salmon, Health Counsel; Jean Lemasurier, Health

17 Counsel; Karen Worth, Social Security Counsel; Bruce Kelly,

18 Minority Health Counsel; Joe Humphreys, Professional Stéff

19 Member; and Susan Taylor, Administrative Director.
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The Chairman. - The committee will come to order.

Senator Lbng and I have noted that a quorum is present.

I am going to try. to take members from time to time as
they come. CLuck has got to go to a budget hearing where
they have theiunpleasant task this morning, the House and
the Senate joiptly are recommending wherelthé sequéster
should come, and I know that he has got.é couple amepdments.

Senator Dole will come and have a couple amendments. But
if, Ed, you could start down the bill. I would like to
accommodate at least Senator Gfassley being able to present

his amendments before he has to go. Obviously we are not

going to vote on very much right now until a few more people

show up. We need at least six for amendments unless there
is no objection.

So why don't you start, Ed, and then, Chuck, why don't
you bring up the amendments you have and at least explain
them and let the staff comment.

I told the Administration--Mr. Hackbarth and Mr. Holden--
just to feel free to interject when'.they choose to.

Go ahead, EAd.

Mr. Mihaléki. Yes, sir.
Basically, there's a number of materials that was handed
out which describe and summarize the two bills that are before

the committee this morning. . Let me just talk about what

those say a little bit.

Moffitt Reporting Associates
Falls Church, Virginia 22046
(703) 237-4759




kT
u\)

10

1"

12
13
14
15
16
17
18
19
20
21

22
23
24

25

First off, the H.R. 1868, which is a House-passed bill,
which is the so-called Fraud and Abuse bill, is a bill which
recodifies the existing law with respect to some and abuse
provisions, but more importantly, it adds certain new

|
provisions to prohibit, for example, doctors who may lose
their license in one state for moving to another state and
the new state does not know he lost his license. And it
would prohibit him then from praéticing in thatAstate for
Medicare.

It also closes a number of other loopholes that have been
identified.

In additidn to the fraud and abuse bill, which there have
been several staff modifications to thé basic bill, there are
a number of dther outstanding amendments that the staff has
put togéther which is a document which is some 50-some pages
long. That particular document--and I can go through:
those——these are changes to the Medicare or Medicaid program.

The Chairman. These are amendments that are pretty
much agreed upon?

Mr. Mihalski. Yes, sir.

The Chairman. Unless there is some insistence upén the
commmittee to go through them, if you have cleared them on
both sides and they are reasonably acceptable,.I am not there
is any point in going through them.

If any members comes and wants to go over any of them,

i
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I will be happy to do so, but I don't think there is any

point in just use seriatim going through one through fifty
and saying this has ‘been agreed upon, this has sort of been
agreed upon, this has been agreed upon.

Let me ask Mr. Humphrey; is that all right with you? Do
you know the ones that he is talking about?

Mr. Kelly. Senator, at the staff level we have gone over
all these amendments, and they are agreeable at the staff
level. There are a few members that may have some very
technical concerns that we would then have to consider.

The Chairman. ' That's fine.

SO unless the member comes and says, can I talk about
item 37, as far as you are concerned, the ones that he is
talking about.are all right.

Senator Long. Well, Mr. Chairman, it may be that at some
point between now and the time the bill -- the measure comes
up in the Senate, we might want to hold a Democratic caucus
with the Democrats on the committee, let the staff run
through them, and notify you that anything there that you
may want to reconsidér. But with that understanding that it
could be reconsidered, if that is what the Senators want to
do --

The Chairman. Actually, Russell, yes. That's fine. The
Republican members, in terms of members, have not run through
them either. These are amendments that have been run by all
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of our staff. But I think you are absolutely right. If any
member, whether or not you have a caucus, wants to bring
them up --

Senator Long. Well,gyou know, I agree with everything
you have said with the understanding that,you kﬁow, now and.
then we, the members of the Congress, have to at least
protréct the image of us being neceséary around here too.

It looks as though the staff does all the work. We don't
know what it is that some folks might wonder why we have all
those Senators on that sfaff. |

The Chairman. . That's fine.

Senator Long. So with that understanding, Mr. Chairman,
I will go along.

The Chairman. All right.

Go ahead, Ed.

Mr. Mihalski. Well, in addition to the materials that

were handed out in that 50-some page package there was

‘agreement last night on a number of other proposals of which

there are about six or seven. That is a small package that
each member has before him.

First, there is an er;ata sheet which corrects a couple of
mistakes that were in the original materials, and then there
are about six or seven new proposals. It is dated

September 10th at the top.

That includes, I believe, one of the amendments that
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Senator Grassley was interested in, and that is, to do with
how we pay for outlier cases. These are cases which are
extraordinarily expensive, or individuals who stay in the
hospital for an extraordinarily length of time -- I mean, in
burn centers.

The initial staff prOpbsgl just had a study of how that
particular problém was because ap?arently there is not
enoﬁghfreimbursement in the PPS rates for thosé’kind of
patients since they are very intensive care patients.

Instead of the study, we have modified the provision now

to allow for a higher rate of payment for those outlier cases

until a study can be done and until tﬁe Congress can consider
then how i£ might bést change those rates.

The Chairman. Chuck, do you want to comment on that?

Senator Grassley. Thank you, Mr. Chairman.

I feel that he has said it as best as he said. I would
just simply comment that by the time it is all said and
done, the reimbursement for outlier is about 47 percent. And
if it was attached to this amendment for favorable
provisions, it would be about 65 percent.

I see that the information we have here that the cost to
process. this is either negligible or none, whatever the case
might be. But I don't know if that means that if it is under
$10 million, we might pass that.

Mr. Mihalski. Yes.
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| 7
Senator Grassley. In relationship to the money that is

set aside for contingencies in this matter, the Congressional

set aside, we will use a small percent of that amount of
i

money anyway. i

Mr. Mihalski. Yes. The Secretary estimates how much
money would be spent for the so-called outlier cases over a
year, and sets aside a certain pool of money for that. So
there will be now additional money coming out of this pool
for these cases, but it would not normally increase overall
what we pay ﬁnder Medicare.

Senator Grassley. Now I suppose another point that
should be addressed is where there's a lot of outliers
related to hospital care procedures, you know, in every
instance of time where this stands up as one where just the
largest peréentage of them turn into outlier instances, and
that there's hardly a hospital where that's not the case. So

I think that every member to a considerable extent would be

affected by this provision, and would find that this is, you

‘know, a very clear case of where there's an inequity in the

way it is now, and that we ought to do something in the

short-term while we are waiting for the study.

The Chairman. Further comments on the burn outlier

provision.
(No response)

The Chairman. All right. Ed, go ahead,
Moffitt Reporting Associates
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Mr. Mihalski. I might, for everybody's benefit, go
through these additional ones that came up very recently.

The seccnd cne is on page 4 of 12 of that small handout
dated September 10th. And thié basically is a broposal that
Senator Durenberger had which Qould delay for one year the
imposition of mandatory assignments on clinical lab
services provided in a docto;'s office. This was a
provision that was put in last year.

When we established a lab fee schedule for laboratory
services for independent laboretories and laboratories in
hospitals, at that time we required that these.serviceé.be
provided on a mandatory'assignment basis, that is, the
laboratory had to accept whatever Medieare determined was
reasonable as their peyment in full. They could not then
"balance bill", as it’'is called, the patient for additional
money.

Last year then that was extended to also include
physicians' laboratory services, that is, laboratory services
are not done in these independent labs or in hospitals but
actually done in the physician's office.

Senator Durenberger had asﬁed, and it would seem
reasonable, to delay fof one year the imposition of mandatory
assignment for those eervices in doctors' offices until some
of the studies involved in this issue are available, and would

give us a better chance then next year to decide what to do
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with this particglar provision.

The next onelis item C on pége 6 of 12. It is a
modification of a proposal that is already in the staff
package. The st%ff package_provides an increase of
$75 million a yeér in the maternal and child health block
grant. It was only the last couple of days that we have been
able to work out a so-calied set aside so that some of that
money would be set aside for speéific purposes.

There is already a set aside for the current block grant
program. The-quéstion was, how to apply the‘set aside to
this additional $7S'million? And basically the decision was
to take one-third of that amount, set it aside, and allow
the states to use that for primary ﬁealth.services and
community base services basically for children with special
4 health care neéds.

The next iteﬁ deal with organ transplants. It is item D,
page 7 6f 12. And this basically requires that any hospital.
that participates in Medicare or Medicaid, when they obtain

their organs--that is, kidneys, hearts, whatever--that they

have to obtain them through a certified organ procurement

1
1

agency; and thatealso, in order to receive payment in
Medicare, they have to participate in the organ procurement
and transplantation netwotk, bqﬁh of which are established
under the Public Health Service Act.

This is just another way of getting those hospitals to
|
| Moffitt Reporting Associates
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| 10
comply with those two very good public policy conditions in
the Public Health Service Act.

The next one is item E, on page 8 of 12.
: I

fWe now have a process under the prqspective paymenF
system where certain hospitals—fand this is particulérly
rural héspitals, large fural,hospitals~—can apply for special
payment levels as regional referral centers. However, in
two states--and that is New York gnd Massachusetts--were
exempt from prospective payment system up until recently.
The hospitals then that would qualify for this do not ﬁave
a full year's worth of data to show the Secretary to make
their case. And the rules say that it has to be a full
12-months worth of data.

Since they only have nine monthé worth of data--and it
looks 1like, ‘based on tﬁat ﬁine-months, and it is unlikely
that it would change with an additional.three-months added
to it; that they would‘quélify——we would simply say for those .
hospitals 'in those two states, they could.initially qualify
this first year based on that nine months worth of data.

The Chairman. Ed, all of these amendments were
| |

amenaments that were added last night. They are not new. I
realize you have been talking about them having been worked
out laéﬁ‘night.
Mr. Mihalski. Had been worked out last night,.yes, sir.
The next one, on page 9 of'12, is on physician
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assistance. And this would simply allow Medicare payments
for physicianAgssistance. These are people who have gone
through a program--it is a well recognized program——ﬁo do
many things doctors do, but certainly not as coﬁprehensive,
cannot provide the comprehensive level of service that
doctors provide.

In any case, we would allow their payments .to be: made’if
they perform those services in a hospitalﬁor in a skilled
nursing faciliﬁy, cr if they act as an assistant at surgery.

In Virginia, for example, there is a very good program
where doctors, instead of using another'doctor_as.thier
assistant, are actually using these physician assistants.

It is a much lower cost and it is advantageous to do it that
way. And this then would allow those people to be paid

under Medicare.

One more that was worked out with Senator Heinz is item
G under nursing home qdality reforms, page 10 of 12,

This is basicélly a modification of some of the items in
Senator Heinz' quality of care bill dealing with nursing
homes. And the gist of it is that what wede 1s require that
hospitals have té pfovide patients with certain rights--the
right to a clean and safe environment; the right to
grievanées; the right to meeting :with an ombudsman, things
like that. And we would have those rights become a condition

of participation. So in other words, each nursing home, in
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order to participate in the program would have to grant those

rights.

In addition, they would also have to provide a training
program for their nurses'’ ;ides, and they would also be
included in this package a prohibition against anything that
discriminates from certain discriminations from bringing -
Medicaid patients into a nursing home.

.In some cases, the nursing home may say, well, if you are
a Medicéid patient you cannot come in here unless you agree
first to pay us a full year as a private pay patient, or
similar devices like that.' And those would be prohibited,
so that the poor people unaeeredicaid would have better
access to these nursing hbmes.

The last one deals with the surveys that are conducted
of the nursing homes to see that they are in general
compliance with rules and fegulations.

A lot of that compliance in the past has been focused
on whether they meet life safety codes, and sort of a brick
and mortar type review.

This particular amendment would refocus that review to
looking more at quality ofgcare, patient outcomes!.how
patients are being treated, whether any abuse problems,
those kinds of issues, rather than soft of just a brick and
mortar type of thing.

And because there are some significant requirements in
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this, the new requirements would be financed entirely by the

federal government for the first five years. After that, it
would drop back to the standard Medicaid participation rates
for those activities.

Mr. Hackbarth. Mr. Chairman, could I interject a point
on the nursing home issue?

The Chairman. Mr. Hackbarth. Yes.

Mr. Hackbarth. As I think the committee is aware, the
Health Care Financing Administration contracted with the
Institute of Medicine to conduct a study of the conditions
of barticipation and survey and certification requirements
for nqréing)homes. That report was filed earlfér this year,
and HCFA has béen over the course of this summer reviewing
the recommendations of the Institute of Medicine.

Just within the past weék or so, we have sent out
recommendations to Secretary Bowen. And I would like to make
the committeg aware that HCFA believes very strongly that, in
fact, we need to redirect our review of the nursing homes
that participate iq the Medicare and Medicaid programs. And
we concur in the Institute of Medicine's recommendation thét
the process should be more outcome oriented as opposed to
emphasizing organizational requirements and paper
requirements, so to speak.

And we intend to redirect through regulation our

requirements so that the process is much more directed to
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assuring the quality of care on an outcome basis.

We are concerned about some of the legislative provisions
that are being considered ih the sense that they might unduly
restrict our flexibility in dealing with some of these
issues in the coming months.

In addition to.that, we are concerned about some of the
provisions, in that they would add substantially to costs.

Let me just cite é coupie of items that are on this list.
For example, requiring nurses aide training is one of the
recommendations in the Institute of Medicine report that we
weré, in fact, concerned about. It seems to us that that is
an examplé of a process or/and requirement as opposed for a
requirement.that is directed toward assuring the quality of
service going to Medicare and Medicaid beneficiaries.

So we would prefer to-avoid mandating through
legislation things that are of a process nature so that we
can, in fact, focus on outcomes.

The Chairman. Thank you.

‘Mr. Mihélski.. Mr. Hackbarth has a point. There is a lot
yet to be done. There is a lot in the Institute of Medicine
study. There is certainly a lot more in Senator Heinz's
bill that we ought to 1look at reél hard next year.

This is sort of just a minimum type of thing that
Senator Heinz thought was very important to at least get

this stuff in and going this year. And that is what this is
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geared toward.

The Chairman. Further comments?

Mr. Kelly. Mr. Chairman?

The Chairman. Go right ahead.

Mr. Kelly. This provision is also one that some of our
members have expressed regervations in that they have not
seen the exact specifications of this pfovision as yet. And
I do know that some of them are concerned about the
requirements it :would place on the states to comply. And I
would just add that they have expressed'a concern,
par;icularly over this provision.

The Chairman. Thank you.

Mr. Mihalski. That basically is a summary of the health
provisions. The major other item of business, of course, is
Senator Dole's bill, which we can start:a brief description
on if you so like, Mr. Chairman.

The Chairman. Go right ahead.

Mr.‘Mihalski. Karen? |

Ms. Worth. S. 2209 will make'permanent.Section 1619 a
provision in the Social Security amendments of 1980. This

|
provision otherwise expires June 30th, 1987.

The proVision extends cash benefits and Medicaid
coverage to certain recipients of supplemental security
income who work for amounts that would ordinarily end their
eligibility, because it is considered to constitute substantia
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gainful activity.

Specifically, Section 1619 --

The Chairman. Can you restate that in English?

Ms. Worth. Yes, sir.

(Laughter)

Ms. Worth. Under current law, under Section 1619, a
special benefit, cash benefit, can be paid, or Medicaid ban
be paid to former SSI disability recipients who:'.work and
whose earnings ordinarily would have terminated their
eligibility under the supplémental security income program
becéuse those earniﬁgs are, under current law, in excess of
$300.00 a month. And thét is the earnings level at which
ordinarily earnings are conside:ed substantial gainful
activity.

The Chairman. And the bill would make an exception to
that limitation.

Ms. Worth. That is right. It would continue an
exception that .was implemented in the 1980 disability
amendments,

The Chairman. Thank you.

Ms. Wortﬁ. Section 1619 (A) deals specifically with a cash
benefit that is payable for the group whose earnings are,
current law, less than about $757.00 a month. The Section
1619(B), the second part of that provision, deals with

workers who have earnings in excess of the cutoff point but
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are still eligible under those circumstances to Medicaid
while they work.

The Chairman. And that is all there is to the bill?

Ms. WOith. No. There are other sections.

Senato; Long. Well, I am‘a little concerned about this,
Mr. Chairman. Is this the portion that has got the 13
sponsors on it?

Ms. Worth. There were 38 .sponsors as of September 3rd.

Senator Long. Thirty-eight sponsors in the House or
Senate? The 38 sponsors were Sepators or whét?

Ms. Worth. Thirtyfe%ght Senators on S. 2209.

Senator Lbng. Well, is this the part that has fo do with
the so-called disabled.people who --

Mr. Humphreys. Yes, Senator. It is 13 Finance
Committee co-sponsors.

Senator Long. I see.

Well, I am very concerﬁeduabout this. Now, I don't know
any better way for any of us to tfy to judge this than just
people we know. Frankly; Senators ought to know more of these
people, because my impression of the way this thing is working
out in the ;eal world is that people have a severé health |
setback, the doctor gives them a certificate that you could
read more ways than one. So that under the strict standards

that were set in this legislation from the beginning, if they

can make any substantial amount of income they are not
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qualified to be on the eligibility rolls. And we have been
through that. At one time this thing was liberalized to the
extent that they projected eight times as many people.on the
rolls that we antiCipated. I think we have goé it down now,
Mr.. Humphreys, to about fouf times what we anticipated when
we initially passed the program. I think it is about
4 percent of the work force. We anticipated about 1 percent,
didn't we?

Mr. Humphreys. Well, yes. The cost to the program now

is running about four times what was originally projected,

and the number of recipients is up in that aréa, two and a

half, three times the original projections.

Senator Long. Let me tell you what I am finding, just
individual human beings out there. They have a setback, a
heart attack, angina, any one of several things in the past
would not cause that person to drop out of the labor force.
More and more there is a tendency to think, don't go back to
work. The smart thing to do is to apply for the disability.
And then after you get the disability, go ahead and find ways
to make as much as you can and still get the disability
benefit. |

I have had honorable, decent people tell me, well,'now,
they asked my advice as a friend: Do you think I ought to go
far with this thing? For example, the Department turns them

down. The advice they are getting and the advice I am getting
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i 19
here is if they appeal it, the chances are that they can get

reinstated or maybe be put on the rolls in the first

instance if they had been turned down by the trial

examiner. ;

Now, I have had honorable péople tell me, well, now,
1oqk, I know I could get on them--I've been advised that
the chances: are good I could get on there éndldo this--but
I don't know if I ought to. I'll be a liar for the rest of
my life, pretending that I can't work when for a fact I know
I can. And I jﬁst think that wé had better be careful with
this program, lest we do what we have done with welfare, and
encourage all the wrong kinds of citizenship.

Now it sounds easy enough to say, well, now we're going

to let them earn more money. I regret to say that I don't

think this program can stand an investigation. I think that-

you have got large numbers of cases out there right now where

people are making money and not reporting it to us. Just like
they are doing on welfare.

Does anybody have any answers and any information on

that?

|
The Chairman. Does the Administration have any answers

on that?

Ms. Worth. Mr. Chairman, HHS did conduct a study of those
in the 1619(A) and (B) program. This study was based on

1985 data. And what they did tell us was that -- compared to
|
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the rest of the SSI population, we are dealing here with
fairly young peoplé. About 80 percent of them are under the

age of 40. And the primary impairments were mental

i
{
!

retardation, mental impairments, and deafness._

So,_Senatdr Long, many of these people really never did
work in the work force prior to entering on to SSI
eligibility.

Senator Long. Well then I will nbt object to this,

Mr. Chairman. I do think that in this area--and I won't be
around aftér this year--but I certainly hope that the
committee will watch this thing éarefully though, because
here is an érea where we have got four times as many people
on the rolls as we had when Qe fifst sold this idea to the
Congress. K Incidentally, you know, we put this into law over
Presidential objection. The Republicans on the committee
did not want it. And we, Democrats, back under Eisenhower,
we--I was a co-sponsor--probably claimed that, look, what we
are going to do. We are going to take care of these
disabled people.

And so we voteq through and put it in the law and
probably claimed c;edit for it. But when this program
started getting out of hand, Jimmy Carter decided it was
necessary to recommend to us that we tighten up on the
program. And this committee~-Democrats and Republicans alike-
must have the courage to tighten up on the program, and take
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all the calimy and storm that went with it. I don;t know
whéther anybody else suffered the abuse I have had because
I had been a sponsor of this thing. You have got to.go

|
|
before these groups and tell them, I don't think you people

i .
are qualified to be on the rolls.

And so‘having béen through that, this program could
easily be in short order with eight times the number of
people on there that are supposed to be on, and half of them
making money on the side that they are not supposed to be
making.

And this sounds»all right.i I jus£ hope that we ease up
on these'things;and ddn't wind up in the trap we found
ourselvés in before;

So I predict the next time it will be a lot tougher to

get this thing under control.

But it sounds to me like what you are talking about
would be all right. What percentage of these people you said
have never been in the wérk force at all?

Ms. Worth. I am sorry. I do not have that particular
staFistic from the study.

iSenator Long. You say it is most of them?

Ms. Worth. I said that the majority of these were
suffering from impairments from childhood, either mental
retardation or mental impairment or a loss of hearing. And

that is well over half of those in the study.
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The Chairman. Over the years I have come to trust
Senator Long's intuitive judgment on thése things. I
remember when we got into that social service program that
you finally put a cap on of $2.5 billio%. I don't know how
many billions it would be at now if we had not capped it,

Senator Long. Well, the thing that really soirt of
turned me off on this program was that some old fellow down
the road from-where I had a place and I went tolhelp him get
some Wbrk dene, which he had done many pimes before. It
was a largé job type thing. And so he said, I'm sorry, I
can't help you. I said, why is that? Hé said, well, I'm
on disability. And so I found out how he got on disability.
He went down there to get on the rolls because he thought he
was entifled to social security. He had reached 65, and he
was eligible, entitled to be on the rolls and all that. They
didn't have the records, didn't have fhé records of this
man of his employer having paid the tax and done what the
employer should have done.

So as they were ;ffuggling around with thét paperwork’
for a while,vthey said, well, maybe we qould just put you
on the rolls as being disabled. |

-Now that wasn't his idea that he was disabled; it was
their idea that he was disabled. So they sold him the idea
that he was disabled; put the old fellow on therolls. So
any time he did something he had to snegk around and preténd-
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he couldrn't do anything. He would say, now all we have to
do is solder this pipe. Now if you‘just hand me your torch,
and you tell me what to do, I will saw the fool pipe myself.

So he said, wait a minute. Hand me the torch. So he
takes the torch and solders the pipe. And he said, now don't
tell anybody about this. So that is the kind of thing we
have got going on in the countrylwith this program. Now the
taxpayers are paying for this. And when théy find out that
they are being taken for a ride, they complain, and they
have a right to complain.

And this committee is going to. have a problem of taking
on the welfare program next year. Good luck, gentlemen. All
I can say 1is good luck. But this is the area where the
taxpayers expect you to-get them a fair return for their
money .

Thank you, Mr. Chairman.

The Chairman. Thank you.

Further comments?

Sénator Durenberger. Mr. Chairman?

The Chairman. David.

Senator Durénberger. Thank you very muéh, Mr. Cﬁairman.

I just briefly want to compliment Henson Moore who
provided us with the vehicle bto bring us together today, and
I want to compliment you, Mf, Chairman, and Senator Long and

their staffs for providing I think in this piece of
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this legislation we are considering some very important,
although théy may be incrementél, improvements in Medicare
and Medicaid policy, and in a couple of cases in preventing
things that I don't think we are ready for ffom happening.

1
Two of those happen to be in the area of clinical laboratory

services.

I for a while was prepared to suggest that HCFA's
notion of doing this demonstration bidding process ought tov
be just killed off. But I think your judgment is probably
better to pﬁt it in a moratorium for a year, and the same
thing with regard to mahdatory assignment under Part B for
clinical labs or lab services in a doctor's office.

I don't know yet whether that is not the right way to go.
; suspect it is not the right way to go. Lab serviées in a
doctor's office are different from other places. There are
implications.here for rural health care. There are other
implications. And since we have already decid?d twice in
DEFRA and once in COBRA to try to get some information from
GAO and HCFA by early next year on how to do a better
payment system overall for lab services, I think your
judgment in Eostponing the effective date for that COBRA
provision on mandatory assignment to put.that off for a year
is very good. judgment. That way, I guess in ngither casé are
we deciding the issue, but we are giving oufselves an
opportunity next year to do it better than I think that

]

Moffitt Reporting Associates
Falls Church, Virginia 22046
(703) 237.4759




(.
J

10

1

12

13

14

15

16

17

18’

19

20

21

22

23

24

25
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So I really congratulate you. ‘And I don't know hbw, it'
must be just’ excellent staff work, or somethingathatiiSi’ﬂﬂ
putting all this together while you are busy perform;ng cther
miracles. But I certainly recommend:this to my colleagues.

The Chairman. Further comments?

(No response)

Thé Chairman. Ed, go ahead.

Are we done with Senator Dole's bill?

- Ms. Worth. No.

The Chairﬁan. Oh(<pardon me.

Ms. Worth. Mr. Chairman, we probably should go through
it this section that the staff has made staff proposals on.
But did you want to wait for Senator Dole? I think he had
some concerns about some of those changes.

The Chairman. That is fine.

Ed, go ahead.

Mr. Mihalski. i"have basicaily gone throughufhe staff
package, the modifications of the staff package, on health.
There are two thiqgs I did not meﬁtion that I shouid»mention.
And that is that on the errata sheet. One is on a p;oposal
that deals with a waiver of Medicaré cost sharing under
Part A of Medicare, which is an amendment to the basic fraud
and abuse bill; that we would grandfather inlthose hospitals

which are currently granting that waiver for veterans. There
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are a number of programs, a number of hospitals tﬁgﬁihave
designed programs for veterans to come'to their hospital and
receive the same care they would have received in the
veteran's hospital at basically the same price, and that is
no price to them because they have waivered the deductible,
SO, therefore, the veteran doesn't have to waive the
deductible.

And we would grandfather those particular hospitals for
twec years until we can take a look at that entire issue.
Because ordinarily the way the proposal reads is that if a
hospital waivés'it within any one diagnosis related group,
it has to waive it for everybody in that group. It cannot
pick and choose amongst people.

The other one I wanted to mention is that there was a
modification of Senator Durenberger's suggested proposal on
reclassifying some of these diagnosis related groups.

It was originally that we did not have cost estimates
that was in the package. CBO then gave us a pfetty
significant cost. So we have now modified it to dQ it on.a
budget neutral basis.

But other than that, that is, unless there are-:
questions, all I have in the health area.

The Chairman. I know some members have some amendments.

Senator Grassley, do you have any others?

Senator Grassley. No.
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Senator Grassley.

27

All right.

Am I right that as a result of this

discussion then my position persists then as a part of the
package? And also now ﬁy third amendment is part of the

package.

Mr. Mihalski. Yes, sir.

Senator Grassley. So it will not have to be discussed

separately.

Mr. Mihalski.

The Chairman.

That is correct.

That is correct.

Senator Grassley.

I had one more, but I 'am not going to

bring that up.

The Chairman. All right.
Senatcr Heinz?

Mr. .Chairman,

Senator Heinz. first I would like to

express my appreciation to you, Mr. Chairman, as well as the
member of the committee, for having adopted two sets of
amendments in which this Senator has had a great interest,
namely, the nursing home reform provision, and the organ
transplant provision, both of which I think are going to be
extremely helpful. And!given the fact that I know that the
committee and staff had a rather limited amount of time to
review, really both, I want to express my appreciation.

I do think that what we have done with the organ

transplant amendment is going to assure that U.S. citizens

Moffitt Reporting Associates
Falls Church, Virginia 22046
(703) 237-4759




10

R

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

have a preferred opportunity, or perhaps not as strongly
preferred as I would wish and as I will suggest in
legislation I will introduce later this week, but that they
will now have a substantially more preferred.position SO
that they receive organs donated by Americans on the basis
of need.

In terms of the hursihg home provisions, I think that
the tightening up of conditions of participation or residents'’
rights, nurse aide training, the prohibitidn on a vareity of
Medicaid discrimination, and some'improvements in surveying
certification, I understand those have all been adopted as
well. BAnd I think thoée are a major step forward,

Mr. Chairman, in safeguarding the promises that we made; that

people who are admitted to nursing homes, irrespective of

whether it is Medicaid, Medicare, private pay, that they will
all receive equal treatment as the law has always intended.

This does not plow any new ground, but it makes sure that
the field doesn't crop up with a whole bunch of weeds
between the rows of corn. |

And I want to commend you, Mr. Chairman, and thank you
and all who participated in that.

The Chairman. Well, let me thank you for the yeoman work
you have done, not just on this but on the pension stuff and
the tax bill. You have been an absolute, not just a
supporter but a leader in this areé. And it has been very
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helpful. And most of what you have suggested we:have
adoptéd.

Senator Chafee?‘ |

Senator Chafee. Mr. Chairman, I want to als% thank you
for what you have done in connection with this, énd I
especially want to thank the staff for including.in one of
the amendments that Senator Bentsen aﬁd I have been working
on, namely, the‘$751million increase in ﬁhe authorization
level for the maternal aﬁd child health block care grant.
And that is of a particular concern to me.

As you know, Mr. Chairman, ﬁy interest is in doing more
about preventatiﬁe health care services for children. And I
just think this is an area that deserves every bit of
attention we can.

And as a side advantage to all this, I don't think there
is a more cost effective program that we can deal with than
these preventive efforts.

So not only have we done that) but we have set aside

one-third of that to increase the amounts“thatithewstates

have to develop primary care services, such as check ups for

children and preventive measures, innoculations and the like.
So I want to thank the staff very much éor having
accomplished that, and you, Mr. Chairman. And this, as I
mentioned, is something that Senator Bentsen and I have been
working on for the paét several months.
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The Chairman. Further comments?

Senator Heinz. Mr. Chairman, there is just one other
point I want to bring up for clarification. And if the
committee, and in particular, Senaéor Durenberger, has raised
thié, I apologiZe by going over gréund.

I want to ask Senator Durenberger, Dave, you introduced,
together with Senator Kennedy and myself, a very important
bill on risk onls. And I wanted to inquire, Mr. Chairman,
whether that subject has beeh brought up and discussed this

morning, and if it has I would like to know if we have been

able to achieve anything in that area.

- Senator Durenberger. Mr. Chairman, if I may respond. I
did not.bring the subject up this morning. I brought it up
in discussions in preparation for this hearing, and related to
the chairman and staff the fact that we think we have got a
great idea, a more efficient way to get more people,
particularly the high risk, uninsurable people in this
country, covgred for health care. But that we haveAﬁot had
an opportunity since we introduced the bill to have a
hearing in this committee on that sgbject. I did hold a
hearing on state pool over in the I;tergovernmental
Relations because of the federal-state-local implications.
And at that hearing, we got some support and some concerns
from state government, and got almost no support and a whole

lot of concern from small employers.
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The Chairman. Who might have to pay into the pool.
Senatbr Durenberger. Yes. Exactly. And also some good
suggestions at that hearing. And I felt, John, that the
|
input was generally %ncouraging, but that we had some work
that we could do bet&een now an appropriate time next year,
at which time I feel, 'as you do} very strongly that we ought
to ask this committee to endorse the risk pool notion.-
Senator Heinz. Mr. Chairman, I'woﬁld like to strongly
encourage the committee, as Senator Durenberger suggested,
to do that. Just last month, Secretary Bowen's public-
private sector advisory committee, a catastrophic illness,
recommended that existing barrieré to the development of
state risk pools be removed.
And I think the committee is at least on record as

having identified state risk pools as an appropriate way of

expanding health care coverage to medically and underinsured.

There are about two to three million disabled persons right

now who just do not have access to heaith inéurance. So it
is an important issue, and it is one I hope we will revisit.
And I think we can dq it, as I think Dave has suggested, in a
way that is not disr&ptive. It does not impose heavy cost on
the unaffordable, to small employers, and which—;and this is

equally important--it does not cost the federal government

anything.

Senator Wallop. Well in one respect it may, because it
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may just drive out those who have health plans from

maintaininé tﬁem. And having killed a flea, you may have
loosed an eagle. I mean,'it's not without some consequences
and peoéle are going to react. And I think while we may

' |
satisfy ourselves that it looks great, I think the
consequences may not be so neat.

The Chairman. Senator Grassley.

Senator Grassley. Mr.‘Chairman, just a word of caution
in taking off from where Seﬁator Wallop just left off. Maybe
things can be worked out in this area, but let me assure yéu
that from the work that we have done on the Labor-Human
Resources Commiftee, this is'a'very,very difficult area.

We have been working on it for months. We have not reached a
concensus. We have come up with an awful lot of problems

that I think that we need to be cognizance of in this

committee, and at least three or four of us serve on both

committees; that this is an area that cannot be brought up,

~You know, on some package piece of legislation at the last

minute and passed. So I am happy that two members of the

commlttee who think that this is a godd idea and that maybe

-the problems can be worked out are willing to give it a month

to be done.
The Chairman. Further comments?
Senator Matsunaga. Mr. Chairman?

The Chairman. Senator Matsunaga.
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Senator Matsunaga. Mr. Chairman, I would like to commend
you and the committee, the Finance Committee majority and
minority staff, for recognizing in the package the necessity
and urgency of including a certified nurse anesthetist.

As the chairman is aware and so are. other members of the
committee, the pasé through provision in which Medicare pays
hospitals outside the prospective payment system for the cost
of services performed for hospitai patients by a CRNA--that
is, the certified registerned nurse anesthetist~-which we
enacted as part of the Deficit Reduction Act of 1984, will
expire on 6ctober 1, 1987.-

Now tpis CRNA provision before us today replaces the
expiring pass through.I understand that the termination of the

pasthbrough;has“been!leadingitOuconﬁuéionﬁforfhospitéls,“nOt
L ,

kﬁbwing what will replace it, and in some locations the

pass through has not achieved as desired results of not

discouraging the use of CRNA.

I respectfully'request that the report language of
H.R. 1868, as reported by this éommittee, clarify and
reflect the committee's legislative intent that the CRNA
payment system, which will be develbped via the Health Care
Financing Administration, provide roughly the same payments
to CRNAs as is now being received by hospital-employed and

physician-employed CRNAs. In other words, no disincentives

be created for the use of CRNAs.
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Now this is the provision, Mr. Chairman and members of

the committee, which is a rate one. It will save the

government money. .

The Chairman. Further comm%nts?

(No response)

The Chairman. If not, why don't we move on to 2209 while
Senator Dole is here. |

Senator Dole. Mr. Chairman, I thank ydu very much.

I'introduced 2209 with a number of my colleagues,’and
with Congréssman Steve Bartlett.on the House side. He had
been working with Democrats ahd.Republicans on the House
side. We believe it is a long needed change. I know there
is some opposition to it. I kndw Senator Long is feeling
the other directiqn.‘ But I think wérking:with the committee ,
staff and the Ways and Means staff_aﬁd others, that we have
made a number of corrections thét have actually imprbved the
bill.

The only question I would have would be the one
referenced where the staff made a suggestion to delete the
provision which would permit that individuals eligible for

!
1619(A) or (B) that a prior monéh be allow for up to two
months of SSI benefits in any 24-month period.

Now my view is that that is a good provision. It ought

to be retained. But I think we could modify it to  take away

some of the objection, “that. this provision will apply where
| _

Moffitt Reporting Associates
Falls Church, Virginia 22046
(703) 237.4759




10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35
the state has agreed not to use the SSI monies to finance
the institutional cost of care. I would hope we might keep
that provision with that addition so that we are not just-
turning over the money to the institution.

As I understand those who support this provision--I
think with justification--indicate that it provides for Fhe
needs of mentally disabled persons who may have‘episodic
institutionalization but need their SSI benefits to pay for -
their group home residency even while they are
institutionalized. That seems to make a certain amount of
sense to me, being_ somewhat' familiar with- somé persons in
this category. And I would hope with that provision, <whére
we wouldn't justipermi; somebody to take the benefits for
the care itéelf, we could keep that provision'in the bill.
Otherwise, I think that the staff made some very sound
recommendations and they have improved the bill.

The Chairman. Comments?

(No response)

The Chairman. Any comments at all?

(No response)

The Chairman. You sold everybody.

Ms. Worth. Mr. Chairman, a point of clarification when

we are drafting.
We are concerned here with people who are confined to

medical institutions. The term "public institution" would
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include such things as prisons if we don't narrow it down.

Senator Dole. Right. Well, let's narrow it down. Yes.

Ms. Worth. All right.

l
The Chairman. Is there objection to reporting the bill?

Senator Long. Mr. Chairman, would you report it as an
amendment to this bill?

Senator Dole. 'This is a second bill.

The Chairman. This is a second.bill. This is not the
big one we were just discussing.

Senator Loné. A free standing bill?

The Chairman. Yes.

Senator Long. I will not object to it, sir.

The Chairman. Is there objection to reportiﬁg it?

(No response)

The Chairman. Without objection.

NOQ let's go back to --

Senator Dole. That Will include that one change.

Tﬁe Chairman. Yes.

Senator Long. Mr. Chairman, if I might just interrupt
for a moment. I would like to consider offering an

|

amendmeht to this bill that would be a significant amendment.
And I would hope it would have the support of the
Administration. I have talked to certain important persons in
the Administration who ‘seem to be symphathetic to the
amendmept, but I am not ready to offer it at this time. And
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I would hope that if we agree to report the bill in which

we have been working here that we would have an understanding

that the bill would not be called up until the members have
a chance to study what is in it and to even have aA
opportunity to suggest further amendments to membefs of the
committee, and hoping that the chairman could modify the
bill on the floor.

The Chairman. That would be'my intention. I would like
to get Fhis out of committee today so we have it out of our
way. And then if other membes have amendments, I Ehink I
would call the committee together, adopt them as committee
amendments, and just attach them to the bill.

Senator Long. Well my interest in that is because this
might be the last train through the station if one wants to
send something in social welfare down to the Presidént, it
doesn't have a good prospect of becoming law. And:I don't
want to be closed out on that. And I would like to have it
submitted before the committee rather than just offer it on
the floor; And I would hope  that other members bf the
committee would have the same consideration.

The Chairman. That would be my intention.

Senator Bentsen?

Senator Bentsen. Mr. Chairman, on the previous bill,
1868, I would like to offer an amendment calling for data

collection on adoption and foster care. We have very
i
i
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inadequate information. It is from voluntary organizations.
And you have no standard of reporting to develop
information on‘which to exercise our judgment on federal
legislation affecting adoption and foster care.

I understand it has been cleared on both sides of the
aisle. The Administration.had some question concerning
additional cost. And I would be quite pleased ﬁo alter the
amendment and have the language taken care of, where it is
done at no additional cost, with staff that is currently
available, and that being enough ﬁo suffice accomplishment
to accomplish it.

Actual implementation of the data collection system would
take place over three years, so it would be'fully
operatioﬂal by 1991.

The Secretary would be required to set up an advisory
committee. I would say that instrumenﬁal in the
development of the language that I am offering today was the
National Committee For Adoption. I find myself a little
bias in this regard, being co-chairman of the Coalition on
Adoption, 4the Child Welfare League, the Childrens' Defense
Fund, and the American Public Welfare Association.

The Chairman. Comments?

Ms. Worth. Staff has no objection, Mr. Chairman.

The Chairman. Does the Administration have any comments?

Mr. Hackbarth. That is outside my domain.
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The Chairman. All right.

That often does not stop other Administration witnesses.

(Laughter)

i
The Chairman. Any further comments?

(No response)

The Chairman. Witﬁout objection.

Senator Bentsen. Mr. Chairman, thank you.

The other one that I wduid lTike to bring up is.én the --

I think that we ought to have a preventive health care

demonstration with rural participation. We have five of

them mandated. But I would like to see one of them that was
dedicated to the rural effort to better understand it. You
see great variances in cost_that take place.

The Congressional Research Service has shown that in
1984, for example, that the preVailing‘charge for follow up
hospital visits--and that'is:onerf the more frequently
billed ser?ices-—are performed by a physician in general
practice,‘ranged from just ovér $10.00 in fural Mississippi
to nearly $31.00 in New York City. |

We have five of these demonstration projects, as I

! N .
understand it, that are beiné mandated, and I would. like to
see that one of them have a rural orientation.

The Chairman. You are not suggesting a new one, just
one of the five.

Senator Bentsen. No. I am talking about one of the five,
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and wherever. it is awarded, that we have an institution or
an entity that has demonstrated its experience in delivering
health care to rural’residents.

The Chairman. Comments?

Mr. Mihalski. I understand the Administration is about
ready to let those contracts, but they feel they can
modify them so that one of them looks at rural areas.

The Chairman. Without objection.

Any other fﬁrther amendments?

Senator Bentsen. I would be delighted to fill in the.
institution's name.

(Laughter)

The Chairman. If there are no other amendments, is there
objection to reporting the bill with the understanding that,
as other members may have amendments, I will try to call the
committee together, assuming they are acceptable to the
entire committee and add them as committee amendments?

Without objection, the bill is reported.

We stand adjourned.

(Whereupon, at 11:08 a.m.; thenhearing was concluded.)
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SENATE COMMITTEE ON FINANCE

EXECUTIVE SESSION

Wednesday, September 10, 10:00 A.M.; Room SD-215

1. Mark-up of H.R. 1868, Medicare and Medicaid Patient
and Program Protection Act of 1986, and proposed
amendments related to H.R. 1868. (Attachment 1).

2. Other proposed amendments to Medicare and Medicaid.
(To be provided separately.)

3. Mark-up of S.2209, Employment Opportunities for
Disabled Americans Act. (Attachment B).
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MEMORANDUM
FROM: COMMITTEE STAFF
TO: MEMBERS, COMMITTEE ON FINANCE

SUBJECT: SEPTEMBER 10, 1986 MARK-UP

Attached are briefing materials for the September 10
mark—up-qf H.R. 1868, the Medicare and Medicaid Patient
and Program Protection Act, and S. 2209, the Employment
Opportunitiesifor Disabled Americans Act. These

materials include:

o a copy of H.R. 1868 as passed by the House of

Representatives;

o a summary of H.R. 1868 which reflects proposed

amendments:

o a side-by-side which describes H.R. 1868 and

proposed amendments;
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o descriptions of other proposed Medicare and
Medicaid amendments which will be provided

separately; and

o a éopy of S. 2209 as introduced;

o) a summary of S. 2209 and proposed amendments:

and

o a side-by-side which describes the provisions of

S. 2209 and proposed amendments.

The mark-up is scheduled for 10:00 a.m. on

_wédnesday('September 10, 1in ‘Room SD—2i5.

(co875)
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- MEMORANDUM

FROM: COMMITTEE STAFF

TO: MEMBERS, COMMITTEE ON FINANCE

SUBJECT: SEPTEMBER 10, 1986 - EXECUTIVE SESSION,

FOLLOW-UP INFORMATION

Attached are the materials that we indicated would
be provided separately for the September 10 Executive
Session. These materials are descriptions of ﬁhé
proposed Medicare and Medicaid amendments! to H.R. 1868,
the Medicare and Medicaid Patient Protection Act of

1986.
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September 8, 1986

SENATE FINANCE COMMITTEE
CBO ESTIMATES
(Dollars in millions)

A A A ~ o~ A~ A A A N A A A A A A

‘H.R. 1868 — Fraud .and Abuse Bill 5 q 3 12
Related Amendments 2 1 1 - 4
Subtotal : 7 5 4 16

Other Amendments:

MEDICARE | e e

A. Disproportionate Share Téchnical ' 0 0 0 - 0
B. Rural Hospital Regulation Analysis Q 0 0 0
'C. Sole Community Provider Extension N/A N/A  N/A N/A
D. Connecticut Hospice Waivef b 3 X X X
E. Burn 0ut1ier§ Study - | -.0 0 0 0
F. Consumer Representative on PRO Board 0 0 0 0
G. PPS for“Puerto Rico 0 0 0. 0
H. Coordination of Quality Studies L ox X X b 4
I. Hospital Cost Report Extension 0 0 0 0
J. Annual Recalibration of DRGs . 0 0 0 0
K. Reclassification of Certain DRGs . N/A "N/A N/A N/A
L. Rural Clinic Psychologist 1 | 1 1 ' 3
M. Rebase PPS Rates 0 0 0 0

N. Modify PPS Outliers 0 0 0 0
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September 8, 1986

SENATE FINANCE COMMITTEE
CBO ESTIMATES
(Dollars in millions)

3-Yr
FY 87 FY 88 FY 89 total
0. CRNA Reimbursement 0 0 0 0
P. Quality Studies and Reports 4 4 1 0 5
Q. ESRD Networks X X X X
R. Home Emergency Response Study 2 2 2 6
S. ESRD Patient’s Rights 0 0 0 0
T. Additions to MD Payment Board 0 0 0 | 0
U. Coverage of Psychologists’® Services 0 0 0 0
V. Prevention Demoétration Technical | 1 1 0 A2
w.' MADRS Database Expansion 2 0 0 2
X. Clinical Lab Demonstration ' 0 0 0 ]
Y. Waivers for Frail Elderlf Projects X 3 X %
D A e nmnnm e e
A. Eligibility of the Homeless 0 0 0 , 0
B. Hospice Benefits for Dual Eligibles X X X b
C. Hospital Payment Rate Limitation 0 0 0 0
D. South Carolina Hospital Adjustment 1 1 0 2
E. Administratively Necessary Days 0 0 0 0
" F. ICF/MR Technical 0 0 0 . 0
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September 8, 1986

SENATE FINANCE COMMITTEE
CBO ESTIMATES
(Dollars in millions)

3-Yr
FY 87 FY 88 FY 89 total
OTHER HEALTH _ _
A. MCH Block Grant (See Footnote) ' 0 0 0 0
B. CHAMPUS/CHAMPVA Technicgl 0 0 0 0
C. Nat’l Medical Expenditure Survey 0 0 0 0
Subtotal o 11 6 3 20
i Total . _ : - | 18 . 11 7 36
| ’ : ===== ===== ===== =z====
S. 2209 - Disabled Employment Bill -1 -8 -7 -16

NOTE: *. -- Less than $500,000 in additional outlays.
N/A ~- CBO estimate not yet available.
MCH -~ The Congressional Budget Office (CBO) will show an
annual increase in authorizations of $75 million,

but the $75 million will not be scored against the
Finance Committee for Maternal and Child Health (MCH).
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I. MEDICARE

A. Disproportionate Share Technical

Current Law: The Consolidated Omnibus Budget Reconciliation

Act of 1985 (COBRA) provided for additional Medicare
payments to hospitals that serve a disproportionate share of
low income patients. One method by which a hospital can
qualify for the adjustment is to be located in an urban
area, have 100 or more beds, .and receive more than 30
percent of its net inpatient revenues (excluding Medicare
and Medicaid) from State and local Government sources for

indigent care.

On May 6, 1986, the Health Care Finanéing Administration
issued interim regulations implementing the disproportioﬂéte
share adjustment. The preamble to the regulation noted that
it would be incumbent upon a hospital to demonstrate that
the 30 percent of revenues.must be specifically earmarked
for indigent «are, and could not include funds furnished to

the hospital to cover general operating deficits.

Many State and local govérnﬁents do not earmark funds
provided to hospitals for indiqent care with the specificity
which the regulation may require, and much of the funding
for indigent care is made in the form of general payments to

cover operating deficits.

Explanation of Proposal: Congressional intent would be

clarified to specify that funding to cover indigent care
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need not be formally characterized as such by specific
budget items. Hospitals would have flexibility to
demonstrate that State and local government funding is
actually used for indigent care, regardless of how it is

characterized in the budget.

~Outlay Effect: (In millions of dollars)

Fiscal Year--

, 3-Year
1987 1988 1889 Total

0 o 0 0




B. Rural Hospitals Regqulation Analysis

Current Law: The Regulatory Flexibility Act requires that

all executive agencies perform a regulatory flexibility
analysis whenever they propose regulations that would have a
significant economic impact on a substantial number of small
entities. The Department of Heaith and Human Services
defines all hospitals as being small entities, so when a
regulatory flexibility analysis is done with respect to a
proposed Medicare or Medicaid regulation, the analysis
relates to the effect of the regulation on hospitals in
general,-ﬂot on urban and rural hospitals as different

entities.

Explanation of Proposal: A specific analysis of the impact
of all proposed Medicare and Medicaid regulations on small
rural hospitals would be required. A “small* rﬁral hospital
would mean any sole community provider hospital or any rural
hospital of 50 beds or less. This requirement would be in
addition to any analysis otherwise required by the

Regulatory Flexibility Act.
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Qutlay Effect: (In millions of dollars)

Fiscal Year--

3-Year

1987 1988 1889 Total
0 0 0 0
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C. Sole Community Provider Extension

Current Law: Under the prospective payment system (PPS), a

sole community provider hospital may be paid under a
separate formula which consists of 75 percent of its own
hospital-specific costs per discharge, and 25 percent of the
PPS rate per discharge. These amounts are adjusted each

year by the PPS update factor.

.There is an addifional payment provision for any sole
community providér that experiences an annual decrease of
more than five percent in patient volume due to
circumsténces beyond its control. Médicare will adjust the
payment per discharge to fully compensate these hospitals.
Their fixed costs, including the reasonable cost of |
maintainipg necessary core staff and services,'afe spread
over fewer cases so that the total cost per discharge
increases. The additional payment provision only applies to

cost reporting periods beginning prior to October 1, 1986.

Explanation of Proposal: The additional payment provision

for five percent decrease.}n volume would be extended
indefinitely, and the Secretary would be required to conduct
a study of new payment methodologies which might be more
appropriate for sole community providers and other low

volume rural hospitals.
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Outlay Effect:

(In millions of dollars)

Fiscal Year--

3=Year
1987 1988 1889 Total
N/A N/A N/A N/A

N/A Not available
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D. Connecticut Hospice Waiver

Current Law: Medicare certified hospices are required

to have a ratio of at least 80 home-care days to every
20 inpatient days. The Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA) provided a temporary
exception from the 20 day limit on inpatient déys for
hospices whiéh commenced operation before January 1,
1975 (essentially the Connecticut Hospice). TEFRA also
permitted this early hospice to receive exceptions from
the reimbursement cap and the limitation on the number
of respite care days (defined as a period of relief for
the family or friend who provides care to a:inng

patient.) TEFRA exceptions expire October 1, 1986.

Explanation of Proposal. This proposal would make

Connecticut Hospice Inc. eligible for a permanent waiver
of the 20 day limit on inpatient days anq a new 50 day
limit would be imposed. No waiver wouid be permitted
for the reimbursement cap or the limitation on respite

care days.
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Outlay Effect: (In million of dollars)

Fiscal Year--

. 3-Year
1987 1988 1889 Total
* * * *
* TLess than $500,000
(co837)
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E. Buen Outliers Study

Current Law: Five to six percent of the estimated

prospective payments are set aside each year to pay for
complex cases that require substantially longer lengths of
stay ot higher costs compared to the average case in the
same diagnostic category, the so-called, "diagnosis celated>

group" or DRG. These cases are known as "outliers",

‘Preliminary information suggests that burn patients became

outlier cases at higher rates than other categories of

patients.

Explanation of Proposal: This proposal would require the

Prospective Payment Assessment Commission (ProPAC) to
recommend, by April 1987, a modification of the prospective
payment system to better acéommoda;e outlier for burn
cases, iﬁcluding the need‘for separate paymené rates for
burn center hospitals. The new rates would apply in fiscal

year 1988,

Qutlay Effect: (In millions of dollars)

Fiscal Year--

3-Year
1987 1988 1889 Total
0 0 0 0
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F. Consumer Representative on PRO Board

Current Law: Peer Review Organizations (PROs) are

independent organizations that assess the
appropriateness, necessity, or quality of services paid
by Medicare. These organizations_are composed of
licensed physicians, nursés, and other health care
practitioners who are qualified to conduct "peer" review
of health care services aelivered by physicians,
practitioners or institutions. Currently, PRO contracts

are limited to review of inpatient hospital services.

Explanation of Proposal: Each peer review organization

(PRO) would be required to name at least one consumer

representative to its board of directors.

Outlay Effect: (In millions of dollars)

Fiscal Year--

. 3-Year

1987 © 1988 - 1889 Total

0 0 0 0
(co617)
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G. PPS for Puerto Rico

Current Law: When the prospective payment system (PPS)

was enacted, hospitals in Puerto Rico were excluded from
the system because there was insufficient data to assess
whether the payment method was appropriate for those
hospitals. The Secretary of Health and Human Services
was required to prepare a report to Congress recommending
a method to include Puert§ Rico hospitals under the

prospective payment system.

Explanation of Proposal: This proposal would include

Puerto Rico hospitals in Medicare's prospective payment

system. Under the proposal:

1) Puertc Rico would be designated as a separate

region for payment purposes;

(2) The payment rate would be based on a blend -- 75
percent of the Puerto Rico standardized rate and

25 percent of the national payment rate;

(3) The 75 percent Puerto Rico rate would include
separate rates for urban hospitals and rural
hospitals while the 25 percent national rate

would average urban and rural hospital rates.

(4) The base-year would be the latest year for which

cost data is available:; and
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(5) Puerto Rico hospitals would be exempt from

restrictions on foreign medical graduates.

For Puerto Rico hospitals that quélify, the payment rates
would be adjusted for five factors currently used in the

national system:

(1) teaching costs;

(2) 1low income populétion:

(3) exceptionally high cost cases:
(4) anesthesia; and

(5) sole community provider.

The proposal would be budget neutral because national
payment rates would be restandardized to include Puerto

Rico hospitals.

The Secretary would be required to conduct a study to
determine whether special adjustments are needed for non-

labor costs, such as supplies and equipment.

Outlay Effect: (In millions of dollars)

Fiscal Year--

3-Year.

1987 1988 1389 Total

0 0 0 0
(c0834)
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H. Coordination of Quality Studies

Current Law: Congress has required a number of studies

to assess the impact of the prospective payment system
(PPS) for hospitals on the quality of patient care.
Currently, there is no centfal office responsible for
assuring that reseaich priorities are established and

that studies, data and reports are coordinated.

Explanation of Proposal: The Secretary for Health and

Human Services would be required to coordinate the
development of studies on the quality of care under PPS.
A task force consisting'of.ihgerested Congressional
agehcies, beneficiary grodps and health agencies would
be convened to develop an agenda and establish
priorities for quality studies. The agenda should be
submitted to Congress Qithin one year of enactment.
Specific gapé in studies and data should be identifiea.
An annual review of the agenda would be required to
assess accomplishments %Pd changés in priorities. The
Secretary would also be responsible for establishing a
plan to coordinate access to data necessary to conduct
the studies and for maintaining a clearinghouse on PPS
quality studies conducted by the Department and other

entities.
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Outlay Effect:

(In millions of dollars)

Fiscél Year--

. 3-Year
1987 1988 1889 Total
* * * . *
* Less than $500,000 in outlay increase.
(co826)

L
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I. Hospital Cost Report Extension

Current Law: Hospitals under PPS are réquired to report

their costs to the Secretary through September 30, 1988.

Explanation of Proposal: This proposal would rquire
cost reports to be maintained through 1993. 1t requires
the Secretary, after consultation with appropriate
health care representatives, to recommend to Congress an
improved cost reporting éystem within one year. The
Secretary would be restricted from changing the cost
reporﬁ requirements until the report to Congress is

submitted.

Outlay Effect: (In millions of dollars)

Fiscal Year--

S 3-Year

1987 1938 1889 Total

0 0 0 0
(c0824)
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J. Annuai Recalibration of DRGs

Current Law: Under Medicare's prospective payment

system (PPS), the Secretary is required to adjust every
four years, the categories and weighting factors used to
classify patients in specific diagnosis-related groups
(DRGs). These categories and weighting factors reflect

the relative use of hospital resources.

Explanation of Proposal: This proposal would require

‘that the Secretary adjust the DRG categories and

weighting factors every year beginning with fiscal year

1988.

Outlay Effect: (In millions of dollars)

Fiscal Yeéi-—

. ’ 3-Year

1987 1988 1889 Total

0 0 0 0
(co0823)
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K. Reclassification of Certain DRGs

Current Law: The Prospective Payment Assessment Commission

(ProPAC) is an independent commission designated by
Congress to review Medicare's hospital inpatient
prospective payment system. One of ProPac's
responsibilities is to evaluate scientific évidence and
recommend changes in the classification system used to

" establish payment rates.

Explanation of Proposal: This proposal would implement

Propac recommendations to reclassify two diagnosis related
groups (DRGs), the categories into which patients are
grouped for paymént unden_PPS, The firs; change would be to
reclassify the implantation of penile piotheses (i.e., a
surgical procedure and device used to treat impotence) into
a unique DRG because the resource use is significantly
greater and different from other surgical procedures in.the
current DRG classification. The second change would be to
adjust the heart pacemaker DRGs to distinguish between

dual-chamber and single-chamber models.
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Outlay Effect: (Ip millions of dollars)

Fiscal Year--

3-Year
1987 1988 1889 Total
N/A N/A N/A N/A
N/A pot available,
(c0097)-2




L. Rural Clinic Psychologist

Current Law: Psychological services delivered by a non-

physician provider cannot be directly reimbursed by
Medicare. Medicare part A or part B reimbursement for
psychological services is authoriied only when delivered

under the supervision of a psychiatrist.

Explanation of Proposal: This proposal would allow

reimbursement for psychologist services provided in a rural
health care clinic only. It wouid permit psychologist
sevices ﬁo be iﬁcludéd in ; facility's Medicare part A
'charges, even if not provided'under the supetrvision of a
psychiatrist., This would be consistent with administrative
procedures which allow the inclusion in part A charges of
services provided by non-supervised physician assistants

and nurse practitioners.

Qutlay Effect: (In millions of dollars)

Fiscal Year--

3-Year

1987 1988 1889 Total

1 1 1 3
(B)-2
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M. Rebase PPS Rates

Current Law: For 1983, the prospective payment system (PPS)

rates were based on unaudited cost data from 1981 that was

updated to reflect infiation.

Explanation of Proposal: This‘prpposal would require the

Secretary to rebase the PPS rates for fiscal year 1988 to

reflect the actual costs reported by urban and rural

‘hospitals in 1985. The proposal would be budget neutral.

That is, if aggregate payments in 1988 are expected to be

lower as a result of rebasing, an additional factor would be
used to increase each rate to a level which prevents a

reduction in overall spending.

Outlay Effect: (In millions of dollars)

Fiscal Year--

: 3-Year
1987 1988 13889 Total
0 , 0 0 0
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N. Modify PPS Outliers

Current Law: Between 5 and 6 percent of projected

prospective payment system (PPS) expenditures foc all
hospital discharges are set aside for additional payments
for "outliers" (i.e,, those cases that exceed specified
length of stay or cost thresholds). Under current

practice, the outlier set-aside is distributed as claims

are submitted. Due to their high volume of patients, urban
hospitals receive a disproportionately larger share of the
outlier set-aside relative to their contribution. Rural

hospitals receive less of a share.

Explanation of Proposal:. This proposal would require that
the outlier set-aside be allocated so that rural hospitals
and urban hospitals within geographic regions receive

payments that are equal to their contribution.

Outlay Effect: (In millions of dollars)

Fiscal Year--

|
i
} ' 3-Year
l 1987 1988 1889 Total .
\
\
} 0 0 0 0
|

(D)-2
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O. CRNA Reimbursement

Current Law: Medicare pays hospitals for the costs of

services performedvfor_hospital patients by a certified
registered nurse anesthetist (CRNA) who is employed by, or
under contract with, the hospital. This payment is in
addition to the prospective payment system (PPS) payment to
the hospital. This provision is due to expire on October 1,

1987.

The services of a CRNA are also recognized, for purposes of
Medicare réimburéement,.wheh.the_CRNA is employed by a
physicién. In this situation, the physician can bill, on a
reasonable charge basis under part B, as if he had actually
performed the se;Vice. Theé CRNA's compensation in this
instance is a matter between the CRNA and the physician

-employer.

Physicians are also ‘able to receive payment, on a reasonable
charge basis, when they provide medical direction to a CRNA
employed by or under contract with a hospital. 1In this
instance, the reasonable charge of the physician is reduced,
from what it would have been had he performed the anesthesia
service himself, to reflect the reduced level of his
involvement and the fact that reimbursement for the CRNA is

being made through the hospital.
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Explanation of Proposal: Direct reimbursement under part B

of Medicare would be established for CRNA services. Payment
- would be equal to 80 percent of a fee schedule established
by the Seéretary. The Secretary could vary the fee schedule

by geographic area.

The fee schedule would be established initially at a level
based on the costs of anesthesia services provided by
"CRNA's, but subject to a requirement that total Medicare
payments for anesthesia services (both services provided by
CRNA's and medical direction provided by physicians) could
not increase by reason of the change .in reimbursement
methodology for CRNA services. In order to meet this
requirement, the Secretary could adjust payment levels for
CRNA services or both anesthesiologist services and CRNA
services, if necessary. The fee schedule would be updated

annually by the Medicare economic index.

CRNA's would be required to take assignment for all Medicare
services. Payments would be made directly to the CRNA, or
the CRNA could allow a~ho§pita1 or physician to bill for the
CRNA services where an employment relationship or contract
so stipulates, but the hospital or physiéian could not bill

more for CRNA services than the amount the CRNA could bill

independently.

The provision would become effective on October 1, 1987.
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Outlay Effect: (In millions of dollais)

Fiscal Year--

3-Year
1987 1988 1889 Total
0 0 0 0

Y]
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P. Quality Studies and Reports

Current Law: Medicare law includes authority to conduct

pilot, research, and demonstration projects designed to

improve the operation and effectiveness of the Medicare

program.

Explanation of Proposal: The Secretary of Health and

Human Services would be required to conduct five

studies:

1)

2)

Refinement of the Prospective Payment System -- The
Secretary Qould be required to submit a 1egislétive
proposal to improve the prospective payment system
by January 1988. The proposal should account for

variaticns in severity of illness and case

complexity which are not adequately accounted for by

either the prospective payment rates or payment for

outliers.

Review of Medicare Hospital Conditions of
Participation ~-- The Sécretary would be required to
determine whether the curreﬁt standards used to
qualify hospitals for participation in Medicare are
adequate to maintain quality of services under a
prospective payment system which includes financial

incentives to underserve.
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3)

4)

5)

Study of Payment of Administratively Necessary Dayé
-- A study would be required to assess whether
additional payment should be made for

administratively necessary days (ANDs). (An AND is

a day of continued inpatient hospital stay

necessitated by delays in obtaining placement in a

skilled nursing facility.)

Development of Uniform Needs Assessment Instrument
== A study would be reéuired to develop a unifofm
needs assessment instrument to be used by discharge
planners, providers, and fiécal intermediaries in
evaluating an individual's need after dischérge for
skilleZ ~ursing facility services, home health
services, and other long term care services of a
heaith-related or supportive nature. An advisory
panel wou'd be established for consultation with the

Secretary.

Including Information in PPS Annual Reports -- The
annual reports to Congress concerning the
prospective payment system would be expanded to

include:

a) an evaluation of the adequacy of procedures for
assuring the quality of post-hospital services

provided under Medicare;
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b) an assessment of problems that have prevented
beneficiaries from receiving appropriate post-

hospital services; and

c) 1information concerning reconsiderations and

appeals for post-hospital services covered under

Medicare.

Outlay Effect: (In millions of dollars)

Fiscal Year--

" 3-Year

1987 1988 1889 Total

4 1 0 5
(C0617)




Q. ESRD Networks

Current Law: The Social Security Amendments of 1972

extended Medicare coverage to individuals who require
renal dialysis or transplantation because they éﬁffer
from end-stage renal disease (ESRD) i.e., kidney
failure. In 1978 Congress authorized tﬁe establishment
of ESRD petworks. These organizations were to dévelop a
~system to coordinate the professionals and facilities
involved in the tneatﬁent of persons with ESRD. There
are currently 32 netwdrks. The Consolidated Omnibus
Budget Reconciiiation;Act of 1985 (COBRA)(réquiced the
Secéetary to maintain networks as:authorized and
prohibited merging them with other organizations,
Networks could be consolidated to no fewer than 14
entities. On August 26, 1986, HCVE‘A published final

regulations to redesignate and reorganize networks.

Explanatior of Proposal: This proposal would require

the Secretary to revise the final regulations published

in the Federal Register on August 26, 1986. It would

require the Secretary to maintain the current functions
and responsibilities of the Networks and to consolidate
to no fewer than 14 entities, These responsibilities

are to include:
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a. the collection and validation of ESRD.facility

and patient data;
b. the development of quality assurance standards;

c. patient advocacy; and
d. implementation of patient's grievance mechanism.

Competitive bidding is not precluded, but, ipn order to
ensure a smooth transition from 32 netwérks to no fewer
than 14, the Sec?etary must designate the new
organizations and retain the old organizations for 30
days so that records and déta may be ;nansmitted to the
'appropéiate new entity during the transitioﬁ period.
The Secretary must publish, after consultation with
appropriate professional and patient organizations, the
criteria for dete:mininglthe geographic area for egch

Network.

In order to better evaluate the performance of Networks,
and in order to establish the reorganized Networks, the
Secretary is directed to establish standards, criteria,

and procedures for evaluating Networks.

The Secretary would be required to establish a national
end stagé renal disease registry from data reported by
ESRD network organizations, transplant centers, and

other resources. The purpose of this registry is to
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collect, validate, analyze, and disseminate data on all
ESRD patients in order to identify the economic impact,
cost effectiveness, and medical efficiency of

alternative modes of treatment,

Outlay Effect: (Ip millions of dollars)

Fiscal Year--

3-Year
1987 1988 1889 Total
. * * * *x
* Less than $500,000 in increased outlays.
(c0107)
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|
1 R. Home Emergency Response Study
| )

Current Law: Medicare does not cover the cost of a personal

home emergency response system. These systems consist
generally of equipment in a person's home which transmits a
signal for emergency medical assistance to an emergency

response center.

Explanation of Proposal: The Secretary would be required to

conduct a clinical trial to determine the efficiency and
economic feasibility of providing Medicare coverage for
personal emergency response systems.

T

Outlay Effect: (In millions of dollars)

Fiscal Year--

. 3-Year
1987 1988 1889 Total
2 2 2 ' 6
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S. ESRD Patient's Rights

Current Law: Facilities are required to receive the

patient's written consent prior to administering

treatment in the ESRD program.

Explanation of Proposal: This proposal would require

that, as a condition of participation in the Medicare

End-Stage Renal Disease Program,

1) facilities that reuse renal dialysis equipment
must inform patients in writing of the potential

risks and benefits of reuse; and

2) the patient be given the freedom to decide
whether or not to accept treatment at the

facility.

Ooutlay Effect: (In millions of dollars)

Fiscal Year--

3-Year
1987 1988 1889 Total
0 0 0 0

(c0l1l14)(a)
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T. Additions to MD Payment Board

Current Law: The Physician Payment Review Commission was

created by the'Consolidated'Omnibus'Budget Reconciliation
Act of 1985 (COBRA) to advise the Congress with respect to
Medicare payment for physician services. The Commission
consists of 11 members, appointed by the Difector of the
Congressional Office of Technology Assessment (OTA).

Members are appointed for three-year tefms, except that some
initial terms are shorter to insure that the terms of no

more than four members expire in any one year.

Eiplanation of Proposal: The,number”of members of the

Commission would be expanded to 13. The terms of members

would be adjusted to insure that the terms of no more than
five members expire in any one year. The two additional

members would be appointed within 60 days after enactment.

Outlay Effect: (In millions of dollars)

ey

Fiscal Year--

3-Year
1987 19838 1889 Total
0 0 0 0
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U. Coverage of Psychologists' Services

Current Law: The Social Security Act defines inpatient

hospital services paid by Medicare as "such other diagnostic
or therapeutic items or services, furnished by the hospital
or by others‘under arrangements with them made by the
hospital, as are ordinarily furnished to inpatients either

'by such hospital or by others under such arrangements."

Explanation of Proposal: The provision would clarify that

inpatient hospital services for which payments may be made
under Medicare part A would include diagnostic'or
thérapeutic services provided by a psychologist. The

provision would be effective upon enactment.

Outlay Effect: (In millions of dollars)

Fiscal Year--

- : 3-Year
1987 1988 1889 Total

0 0 0 0
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V. Prevention Demonstration Technical

Current Law: COBRA required the Secretary of Health and

Human Services to establish a four-year demonstration of
preventive health services. Funding for the
demonstration program was not to exceed $4 million over

the duration of the program.

Explanation of Proposal: This proposal would clarify

that the $4 million limitation on funding applies only to
the administrative cost of designing and conducting the
demonstration and the accompanying eQaluation. Because
the cost of Qpegating and evaluating the five
aemonstrétions-is estiﬁated to be $5.9 million, $1.9
million additional funding is allowed. These funds do

not apply to the cost of the services provided.

Outlay Effect: (In millions of dollars)

Fiscal Year--

3-Year

1987 1988 1889 Total

1 1 0 2
(Cc0852)
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W. MADRS Database Expansion

Current Law: No provision. The Secretary currently keeps

separate data systems on part A claims and part B claims.

Explanation of Proposal: This proposal would require the

Secretary of Health and Human Services to integrate
information.on,beneficiary claims under parts A and B of
Medicare beginning with fiscal year 1980. This combined
data base (known as MADRS) will provide the Secretary with
suffidient data to compare Medicaré costs, utilization, ané

quality before and after the implementation of the hospital

prospective payment system.,

Ooutlay Effect: (In millions of dollars)

Fiscal Year--

3-Year

1987 1988 1889 Total

2 0 0 2
(c0102)-2
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X. Clinical Lab Demonstration

Current Law: Pursuant to his demonstration authority, the

‘Secreta:y has proposed to experiment with competitive
bidding as a method of purchasing clinical laboratory‘
services under the Medicare program. COBRA placed a
moratorium on the demonétration untilﬁbecemben 31, 1986,
except that the design and site selection for shch

demonstrations was permitted to proceed.

Explanation of Proposal: This proposal wbuld extend the

moratorium for one year from enactment and require the
Department to describe the experiment prior to
implementation.

Outlay Effect: (In millions. of dollars)

Fiscal Year--

3-Year

1987 1988 1889 Total

0 0 0 0
(c0112)-2
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Y. Waivers for Frail Elderly Projects

Current Law: 1In San Francisco, the "On Lok" Community Care

‘Organization for Dependent Adults has provided health care

services to frail elderly patients at risk of
institutionalization under a Medicare waiver as a
demonstrafion project. The organization is paid on a
capitated basis under the Medicare waiver, which will remain
in effect for so long as the organization meets the |

conditions of the waiver.

The Rdbert Wood Johnson Foundation, a privatef non-profit
éntity which'funas reseérch in alternative means of health
care delj&ery, provided a grant to "On Lok" for the purpose
of identifying and assisting other existing community based
organizations which will provide cémprehensive services to

frail elderly patients at risk of institutionalization.

Explanation of Proposél: The Secretary would be authorized

to grant up to ten waivers to organizations that provide
comérehensive services to the frail elderly. The waivers
would provide for capitated payments for Medicare
beneficiaries in the same maner as the "On Lok" waiver.
Conditional waivers would be for a three-year period, and

permanent waivers could be authorized thereafter.
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Outlay Effect: (In millions of dollars)

Fiscal Year--

3-Year
1987 1988 1889 Total
* ' * * *

* Less than $500,000 in increased outlays.
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IT. MEDICAID

A. Eligibility of the Homeless

Current Law: States are prohibited from imposing residency
requirements that exclude any otherwise qualified individqal
who resides in the State from applying for Medicaid. There
is no Federal requirement that an individual have a fixed or
" permanent residence in order to qualify for Medicaid.
However, according to the Departmen£ of Health and Human
éervices and the General Accounting Office, some States and
localities reﬁuire applicants for Mediéaid to supply a fixed

address in order to qualify.

Explanation of Proposal: Current law would be clarified so

that States and localities are prohibited from imposing any
residency requirement which excludes from Medicaid any
otherwise qualified individual who resides in the State,
regardless of whether or not the residence is maintained
permanently or at a fixed address. Qualified homeless
individuals would be ablé to establish residency through the
use of a mailing address at a shelter or similar facility,
or by affidavit, or through any other means consistent with

the circumstances under which the homeless live.

43 of 53 '




Outlay Effect: (In millions of dollars)

Fiscal Year--

, 3-Year
1987 1988 1889 Total
o 0 0 0
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B. Hospice Benefits for Dual Eligibles

Current Law: The Consolidated Omnibus Budget

Reconciliation Act of 1985 (COBRA) gave the States the
option to provide hospice coverage tovtheir Medicaid
beneficiaries. In the situation where the beneficiary
is a resident in a Medicaid nursing home and the State
has a hospice progiam, Medicaid can coordinate payments
to the providers. The hospice receives a State payment
which only covers the cost of the room and board
provided by the nursing'home since the regular hospice
payment already includes nursing serviées. The hospice
then pays the nursihg home so that there are no

duplicate payments.

However, there is‘a problem for people who are eligible
for both Medicaid and Medicafe (the so-called "dual
eligibiles") and are residents in nursing homes in a
State that dces not elect go cover hospice services
under Medicaid. While hospice coverage is available to
all Medicare beneficiaries, the State's Medicaid program
cannot make the "room and board only" payment because
the hospice is not a qualified Medicaid provider. Thus,
the nursing home would receive a full payment from
Medicaid, the hospice would receive a full payment from
Medicare; and the Medicare/Medicaid programs would have

"overpaid" the provider.
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Explanation of Proposal: This proposal would clarify

the intent of the Medicaid hospice provision and allow
tﬁe “room and board dnly" payment to be made to a
Medicare qhalified hospice in a State where there is no
Medicaid hospice program for beneficiaries dually

eligible for Medicare and Medicaid.

Outlay Effect: (In millions of dollars)

Fiscal Year--

) _ 3-Year
1987 1988 1889 Total
* * * ok
*Less than $500,000. .
(co821)
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C. Hospital Payment Rate Limitation

Current Law: The Social Security Act requires that

State Medicaid payments to hospitals be "reasonable andu
adequate to meet the costs which must be incurred by
efficiently and economically operated facilities". 1In
addition, the State payments must be “consistent with
efficiency, eéonomy, and quality of care". The
regulations which implemént these provisions establish
an upper limit on State hospitals' reimbursement. _The
upper limit .is defined by Medicare's cost-based
principles of.reimbursement}' Therefdre, a State canﬁot
reimburse its‘hospitals dnder'Medicaid more than

Medicare would have under cost-based reimbursement.

The regulations also limit the year-to-year increases
that States allow hospitals to the increases allowed
under Medicare's.prospective payment system; unless the
State's Medicaid hospital reimbursement level was below

Medicare's payment levél.

Thus, a State could be prohibited from providing what it
believes is a "reasonable and adequate" rate of increase
.to Medicaid hospitals because Medicare rates of increase
have been lower. New York and Georgia are already

having this problem.

47 of 59




(Note: These upper limits for hospitals alse apply to
other institiutional providers such as nursing homes and
intermediate care facilities for the mentally retarded
(ICF/MR). New upper limit regulations were recently
proposed which would apply to every different type of
State reimbursement rates, such as the ICF/MR facility

rates.)

Explahation of Proposal: - The proposal would clarify

current law to specify that the Medicare cost-based
reimbursement principles are not an absolute test of
“reasonablenees". Although the Medicare cost-based
principles would act as an "upper limit" of festing the
reasonableness of State rates, reasocnable exceptions
would also be allowed. One such exception, would be to
allow for payment rates to exceed Medicare payment rates
for "disproportionate share adjustments" which would
allow the State to pay for a reasonable share of charity
care and bad debt. (This item is not included under
Medicare cost-based reimbursement principles.) The
Secretary would be allowed to permit other reasonable

exceptions.
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Outlay Effect:

(In millions of dollars)

Fiscal Year--

3-Year

1987 1988 1889 Total

0 0 0 0
(co0819)
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D. South Carolina Hospital Adjustment

Current Law: South Carolina expanded its Medicaid:

program in October 1984 to cover pregnant women who had
high medical bills. From October 1984 to July 1985 the
Medical University of South Carolina had served 1,300
patients under the expanded program but no Medicaid
application had been submitted for the women it served,
and no Medicaid payment_to.the University had been made.
.The Medical University.wants retroactive payment for
these serQices. -Although Medicaid allows a 90-day
retroacti?é eligibility period, the retroactive period
begins only from the date of application. Since no
application had ever been submitted, there is no method

to assist South Carolina without some statutory change.

Explanation of Proposal: This amendment would extend

the normal retroactive peridd to cover the eligibility
period from October 1, 1984 to July 1, 1985 for the
Medical University of South Carolina. Thus until March
31, 1987, Medicaid would be allowed to pay for claims
for services provided during that period to those

determined eligible for Medicaid.
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Outlay Effect: (In millions of dollars)

‘ Fiscal Year--
|
|
\

3-Year

1987 1988 . 1889 Total

1 1 0 2
(c0820)
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E. Administrativeiy Necessary Days

Current Law: Medicaid hospital reimbursement policy

requires that States pay a lower rate for those hospital
days that are spent by a patient waiting for placement
in a nursing home. These days are called
"administratively necessary days" because the patient
‘has been determined to be no longer in néed of "acute"
level of care which is nbrmally provided by a hospital,
but a nursing home bed is not yet available. Since the
patient is receiving less intensive care from the
hospital, theAhospitai does not ﬁeedvthe same’level of

reimbursement.

The only exception to the above policy for a lower
reimbursement rate for these administrative days is in
the situation that there is no excess hospital bed
capacity. The excess bed standard is defined as having
a 80 percent cccupancy level in the specific hospital or

the region around the hospital.

Explanation of Proposal: ' The proposal would allow New

York to have an alternative payment standard which would
allow the excess hospital bed standard to be applied
when either the 80 percent occupancy standard is
exceeded in the hospital or the region, In addition, the

Secretary of HHS must determine that a sufficient number
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of "excess" hospital beds would be closed to offset the

additional costs of a higher rate.

Outlay Effect: (In millions of dollars)

Fiscal Year--

, 3-Year

1987 . 1988 1889 Total

0 0 o 0
(co838)
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F. ICF/MR Technical

Current Law: The Consolidated Omnibus Reconciliation

Act of 1985 (COBRA) allows a State the option to reduce
gradually the population of an intermediate care
facility for the mentally retarded (ICF/MR) that is
found to have deficiencies of a non-life threatening

nature.

Prior to this change, the State had to make large
expenditures for capital improvements and/or staff
increases to bring the facility into cbmpliance with

Federal standards or close the facility immediately.

Regulations implementing the COBRA change have not yet
been published. HCFA contends that the option to phase
down gradually is not available to the States because

the regulations are not final.

Explanation of Proposal: Clarify that the intent of

Congress was to make the option available to States from
the time of enactment and not from the time that the

regulations are made final.
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Outlay Effect: (In millions of dollars)

Fiscal Year--—

3-Year

1987 . 1988 1889 Total

0] ‘ 0 0 0
(Cc0827)
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ITI. OTHER HEALTH

A. MCH Blcck Grarnt

Current Law: Title V of the Social Security Act orovides a

program of block grants to States for maternal and child
health (MCH) services. The current level of authorization

is $478 million for each fiscal year. A Federal set-aside

of not more than 15 percent nor less than 10 percent is

required for special'projeéts, genetic disease programs, and

hemophilia programs.

Explanation of Proposal: The authorization level would be

increased from $478 million to $553 million for each fiscal

year.

Outlay Effect: (In millions of dollars)

Fiscal Year--

: 3-Year
1987 1988 1889 Total
0 0 0 0

Note: The Congressional Budget Office (CBO) will show an
annual increase in authorizations of $75 million,
but the increase will not be scored against the
Finance Committee.
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B. CHAMPUS/CHAMPVA Technical

Current Law: The Consolidated Omnibus Budget

Reconciliation Act of 1985 (COBRA) required tﬁat
hospitals that participate in Medicare also participate
in the Department of Defense héalth programs (CHAMPUS)
and the Veterans Administration health programs

(CHAMPVA) for admissions occurring after 1986.

Explanation_of.Proposal: This technical chénge would
delete the requirement that the provision apply to
agréemenps "entered into or tenewed éfter the date of
enactmént". Medicare does not periodically renew

hospital agreements.

Outlay Effect: (In millions of dollars)

Fiscal Year--

. 3-Year

~ 1987 1988 1889 Total

0] -0 0 0
(C0822)
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C. National Medical Expenditure Survey

Current Law: The Public Health Services Act authorizes

the Secretary of HHS to use one percent of the total
appropriations for the Public Health Services (PHS) to
conduct research and evaluation studies or surveys. The
last PHS surveyvof national medical expenditures was
completed in 1977. This‘survey considered the costs,
financing and utilization of health care services in the

United States.

Explanation of Proposal: This proposal would require

that the National Survey of Medical Expenditures be
conducted at least once a decade beginning in fiscal

year 1987.

Outlay Effect: (In millions of dollars)

Fiscal Year--

3-Year
1987 1988 1889 Total
0 0 0 0]

(Cc0825)
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Attachment A

Summary of H.R. 1868, the Medicare and Medicaid

Patient Protection Act of 1986,

Including Proposed Amendments

This bill has two purposes:

1) to recodify existing Medicare and Medicaid fraud

provisions: and

2) to add new fraud provisions that close loopholes in

current law.

H.R. 1868 passed the House ©n JuneA4, 1985, and was sent to

the Senate. Two related bills, were introduced in the

. Senate; S. 1323, sponsored by Senator Roth, and S. 837,

sponsored by Senator Heinz. Selected provisions from the
Senate bills are proposed as amendments to H.R. 1868. The
Congressionél Budget Office (CBO) estimates that H.R. 1868
and the proposed amendments would increase Medicare and
Medicaid administrati?e costs'by $16 million over a three

year periocd.

Following is a brief section Dby section summary of the fraud:
and abuse provisions enacted by the House with proposed

amendments:

Section 1l: Describes the purpose of the bill.
Section 2: Exclusion from Medicare and State Health
Programs -— Broadens the conditions under

which the Secretary of the Department of




Health and Human Services (HHS) and the State
Mediéaid directors would be required to

exclude, or would have the thion to exclude,
individﬁals or entities from participating in
the Medicare and Medicaid programs. The bill

would:

First, establish a minimum five year périod of
exclusion for mandatory exclusions. 1In
addition to a mandatory exclusion for program-
relaped crimes, the bill would add a new
méndatory_exclqsionvfor individuals and
entities convicted of neglect or abuse of

patients.

Second, specify fourteen specific reasons that
. may justify an exclusion. New reasons for

discretionary exclusion include:

1) convictions related to obstruction of an
investigation:

2) controlled substance violations:

3) 1loss of license;

4) failure of an HMO to provide medically
necessary services;

5) failure to gfant immediate access to
Federai or State investigators;

6) exclusion from the Veterans Administration

or Defense Department health programs; and
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Section 3:

Section 4:

7) default on health loans or scholaréhips.

Finally, the bill would externd Medicare and
Medicaid exclusions to the, Maternal and Child
Health Block Grant program and the'Social
Services program under Titles vV and XX of the

Social Security Act.

Civil Monetary Penalties -- Broadens the
Secretary's authority to impose civil monétary
penalties and clarify procedureé for imposing
civil monetary penalties. New language would
clbse lbopholés that permit payment of
iméroper claims, such as:double billing, and
clarify penaltiés for claims submitted by non-
licensed physicians. New authority would be
added to permif the Secretary to assess
penalties against hospitals that improperly
charge Medicare beneficiaries for care already
paid under the prospective payment system or
against hospitals that provide improper
information that may influence a discharge

decision.

Crimiral Penalties'—— Extends current criminal"
penalties for kickbacks, bribes or false
statemerts to the Title V arnd Title XX
programs and clarifies criminal penalties for

physicidAns who are not licensed.

3 of 8




Section 5:

Section 63

Section 7:

Section 8:

Information Concerning Sanctions Taken by

State Licensing Authorities Against Health

Care Practitioners -- Requires States tb

maintéin a system and report to the Secretary
all adverse actions, such as revocation of a
license, taken by a State licensing authority
against an individual or entity. The reports
would be provided to State licensing
authotities,'State and Federal health care
programs, and apprbpriate léw'enforcemenﬁ

officials nationwide.

Obligations of Health Care Practitioners and

providers -- Clarifies that the Medicare
requirement that all physicians and
practitioners'provide health care which is
medically necessary and appropriately

documented applies to Medicaid.

Exclusion Under the Medicaid Program -~ Gives

States clear authority to exclude individuals
or entities from Médicaid for the reasons

included in the bill.

Miscellaneous and Conforming Amendments --

Precludes payment for services furnished by an
excluded individual or entity. Medicare and
Medicaid payment would also be denied for

services provided under the medical direction
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Section 9:

Section 10:

or prescription of an excluded physician.
Undér the bill, an individual mandatorily
excluded under Medicare or a State health
program would also be subject to loss of their
registration to dispense a controlled

substance.

Medicaid Moratorium -- Clarifies Congressional

intent that no sanctions be imposed against
States whoée Medicéid eligibility requirements
for recipients who do not receive cash are
less restrictive than for cash recipients. A
proposed amendment Qould clarify that the
moratorium applies to services delivered aftef
Octéber 1982 and that the moratorium extends
to all non-cash recipients (not only the
medical;y reedy.) 1In ofder';o receive‘
ﬁrotection, Stafes must submit a State plan
amendment or manuals describing the
eligibility variations which would be

considered aﬁproved by the Secretary.

Reporting Requirements for Firancial Interest

-- Eliminates Medicare and Medicaid reporting
of financfal interest for owners or
individuals who control less than five percent
of the assets of an entity. Entities would be
required to disclose owners or managers who

have been assessed penalties or excluded from
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participation in Medicare or other State

health programs.

Intermediate Sanctions -- Permits the

Section 11:

Section 12:

Secretary and the State Medicaid agency, in
cases wﬁere there is ndvjeopardy to the health
and safety of the patient, to impose
intermediate sanctions, including_a
probationary period where‘paymeht would be
reétricted, on a provider or supplier who
violates specifié terms of a Medicare—or
Medicaid agreeﬁent.' It also would pérmit the‘
Sécfet&ry to apply'an-intefmediaﬁe sanction-ip
lieu of termination to a long term care
fécility for a probiem found as part of a
“"look-behind" review, i.e., Secretary's review

of a State's certification decision.

HMO. and CMP Sanctions -- Permits the Secretary

Section 13:

to suspend new enrollments in Health
Maintenance Organizations (HMO's) and
Competitive Medical Plans (CMP's) that violate
ﬁheir contragt without jeopardizing the health
and safety of patients and to impose civil

monetary penalties for specified reasons.

Medigap Policies -- Makes a technical

clarification in the Medicare law relating to
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Section 14:

fraud and abuse involving the sale of

"Medigap" insurance.

Denial of Medicaid Payments -- Permits the

Secretary of Health and Human Services to
require informatioh to supporf a claim from an
entity participating in Medicaid that may
exceed théirequirements of the state Medicaid

program.

Medicaid Utilization Control -~ Amends the

Section 15:

Section 16:

‘time period for calculation of the utilization

control penaity under Medicaid. The change
would eliminate the need to recalculate stays

in long term care institutions for patients

that are essentially, permanently

- institutionalized.

Prohibition of Certian Physician Incentive

Section 17:

Plans -- Permits civil monetary penalties to
be assessed against prospective payment system
hospitals and physicians who barticipate in
financial arrangements that provide financial

bonuses for inappropriaté under-utilization.

Anti-Kickback Provisions -- Exempts from

crimiral prosecution as kickbacks, PPS

hospitals that:




(a) waive the Part A deductible or coinsurance

requirements, or

(b) participate in group purchasing

_arrangements.

Civil and administrative penalties would be
used to enforce new conditions that would be
required as safequards for both of these

arrangements.. '

In addition, the Secretary would be required
to publish regulations to define other
competitive practices that would be exempt

from criminal penalties as kickbacks.
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Attachment A
(continued)

MEDICARE AND MEDICAID PATIENT AND PROGRAM PROTECTION ACT

Description of H.R. 1868 and Proposed Finance Committee Amendments

September 5, 1986




ITEM

H.R. 1868

PROPOSED AMENDMENT

I. General
Concept

II. Exclusion
from Medicare
and State Health
Care Programs

A. Mandatory
Exclusions

The bDill 1is designed to protect
Medicare and Medicaid beneficiaries
from unfit health care practitioners
and . to recodify and strengthen the
anti-fraud provisions of the Social
Security Act.

The Secretary of Health and Human
Services is required to exclude from
participation in Medicare and re-
quired to direct States to exclude
from State health care programs
(i.e. Medicaid, Title V and Title XX

of the Social Security Act) any

individual or entity:

-—- convicted of a criminal offense
relating to the delivery of services
under Medicare or a State health
care program;

.—-— convicted under Federal or State

law, of a criminal offense related
to neglect or abuse of patients in
connection with the delivery of a
health care item or service.

Similar intent.

Similar provision.

Similar provision.




H.R. 1868

PROPOSED AMENDMENT

B. Permissive
Exclusions

The Secretary of HHS may exclude
from participation in Medicare and
may direct States to exclude from

participation in a State health care.

program (i.e. Medicaid, Title V and
Title XX of the Social Security Act)
any individual or entity:

-- convicted of fraud with respect
to any Federal, State, or locally
financed health care program;

-- convicted of interfering with the
investigation of health care fraud;

-~ convicted of unlawfully manufac-
turing, distributing, prescribing,
or dispensing a controlled
substance;

~~ whose health <care 1license has
been suspended or revoked by any
State licensing authority, or who
otherwise lost s8uch a 1license for
reasons bearing on the individual’s
professional competence,
sional conduct or financial integ-
rity or whose 1licensing authority
was pending;

—-- suspended or excluded from parti-
cipation in a Federal or State
health care program;

profes—.

Similar provision.

Similar provision.

Similar provision except limited to
felony convictions.

Similar provision.
encourages
infractions.

Report language
discretion for minor

Similar provision except limited to
reasons related to professional
competence, professional perfor-
mance, or financial integrity.




H.R. 1868

PROPOSED AMENDMENT

B. Permissive
Exclusions
(continued)

-—- claiming excessive charges; fur-
nishing items or services substan-
tially in excess of the patients’
needs or of a quality that fails to
meet professionally recognized
standards; or is a HMO or an entity
operating under a
Medicaid’s
qQuirement under Section 1915(b) (1)

of the Act, which has failed to

furnish medically necessary services

as required by law or the contract

with the Medicaid program if the
failuré has adversely affected (or
has a substantial likelihood of
adversely affecting) the patients;

-- committfng fraud, kickbacks or
other prohibited acts;

-~ owned or controlled by an indi;.

vidual convicted of certain program-
related offenses, or against whom a
civil monetary
assessed or who has been excluded

from participation in Medicare or a

State health care program;

-~ failing to disclose required own-
ership information;

-- failing to supply requested in-
formation on subcontractors and
suppliers;

waiver of
freedom—of~-choice re—.

penalty has been-

Similar provision except that exces-—
sive charges are clarified to be
higher than "usual" charges for
physicians. Providers that are paid
on "other than a cost or charge"”
basis, such as PPS hospitals, are
not included. . The excess charge
provision is limited to only
Medicare and State health program
patients. Report language clarifies
that PROs will be responsible for
assessing quality of Medicare serv-
ices included under their contracts.

Similar provision.

. Similar provision.

Similar provision.

Sinilar'proﬁision except adds State
Medicaid agency request.




ITEM

H.R. 1868

PROPOSED AMENDMENT

B. Permissive
Exclusions
(continued)

-~ failing to supply certain payment
information;

-—- failing to gfant.immediate_access
to the Secretary, State agency,

Inspector General, or State Medicaid

fraud control unit for the purpose
of performing their statutory func-
tions;

-- failing (in the case of a hospi-.

tal) to take corrective action re-
quired by the Secretary (based on

information supplied by a peer re-
view organization) to prevent or -

correct inappropriate admissions or
practice patterns;

No comparable provision.

.ciaries to services.

Similar provision except adds State
Medicaid agency request.

Similar provision. Report language
expresses Committee intent that
provisions apply only to situations
where legal violations are suspect-
ed.

Similar provision.

~--— defaulting on repayment of schol-
arship obligations or loans in con-
‘nection with health professions
education, except that the Secretary
may not exclude a sole community
‘physician or sole source of essen-
tial specialized services, and must
take into account access of benefi-
Report lan-
guage directs the Secretary to ex-
plore feasibility of administrative
alternatives.




H.R. 1868

PROPOSED AMENDMENT

C. Notice and
Effective Date

Mandatory and permissive exclusions
would be effective at such time and

upon such reasonable notice to the

public and to the individual or
entity as may be specified in regu-
lation. An exclusion would be ef-
fective on or after the effective

date specified in the notice, -except

that an exclusion cannot apply until
30 days after the effective date of
the exclusion to payments made under

the Medicare program or under a

state health care program for:

-~ inpatient institutional services
furnished to an individual 'who was

admitted to such institution before

the date of the exclusion, or

-- home health services and hospice
care furnished under a plan of care
established before the date of the
exclusion. S

Similar provision.




H.R. 1868

PROPOSED AMENDMENT

D. Period of
Exclusion

E. Notice to
Stute Agencies-
and Exclusion
Under State
Health Care
Programs

The Secretary is required to specify
in the notice of exclusion the mini-
mum period of exclusion. The mini-
mum period of the exclusion for
persons convicted of program-related
crimes may not be less than 5 years.
The minimum period of the exclusion
for failure to grant immediate acc-
ess to the Secretary and other agen-
cies is the sum of the length of the
period in which the individual or
entity failéd to grant the immediate
access and an additional period not
to exceed 90 days.

The Secretary is required to prompt-

ly notify each appropriate State

agency administering or supervising’

the administration of each State

health care program of the fact and

circumstances of each exclusion
effected against an individual or
entity and the period for which the
State agency is directed to exclude
the individual or entity from par-
ticipation in the State health care
program. o

The period of exclusion under a
State health care program must be
the same as any period of exclusion

under Medicare wunless the Secretary

received and approved a waiver re-
quest from the State agency.

Similar provision except that mini-
sium period of exclusion is five
years for all mandatory exclusions.
The Secretary has the authority to
waive the exclusion where the indi-
vidual or entity is the sole commu-
nity provider or where the exclusion
would adversely affect Medicare or
Medicaid. The Secretary’s decision
to waive the exclusion would not be
reviewable. The special exclusion
period for failure to grant immedi-
ate access is limited to individuals
only.

Similar provision.

Similar provision.




H.R. 1868

PROPOSED AMENDMENT

E. Notice to
State Agencies
and Exclusion
Under State
Health Care
Programs
(continued)

F. Hearing,
Judicial Review
and Application
for Termination
of Exclusion

The Secretary is also required to
promptly notify State 1licensing
authorities concerning. exclusions,
request thuat appropriate investiga-
tions be made and sanctions invoked
in accordance with State law and
policy and request that the agency
keep the Secretary and Inspector
General informed of actions taken.

Current Medicare law provisions
relating to opportunity for a hear-
ing and judicial review of the Sec-
retary’s final decision would apply.
Any individual or entity excluded
from participation may apply to the
Secretary (as specified in regula-
tions) at the end of the initial
period of exclusion and at such
other times as the Secretary may
provide, for reinstatement as a
participant in these programs. The
Secretary could reinstate the indi-
vidual or entity if the Secretary
determines there is no basis for
continuation of the exclusion and
there are reasonable assurances that
the actions which led to the exclu-
sion would not recur. The Secretary

must notify State agencies of termi-

nation of exclusion. .

Similar provision except that State
agencies are also required to report

‘and reporting is broadened to in-

clude possible cases of physician
misrepresentation or fraud.

Similar provision, except that re-
view is not provided for denial of
an application for reinstatement.




ITEM

H.R. 1868

PROPOSED AMENDMENT

III. Civil
Monetary Penal-
ties

The bill clarifies and consolidates
authorities related to civil mone-

tary penalties. It clarifies that .

the Secretary would be permitted to
subject a person to civil monetary
penalties for any claim the person
knows is false or fraudulent.

The Secretary would be permitted to
impose civil monetary penalties if
the pers¢n, submits a claim for a
physician’s service and is not lice-
nsed as :a physician, had obtained a
license by misrepresenting a mater-
ial fact or falsely claimed to the
patient to be board certified in a
medical specialty. '

The Secretary would be permitted to

exclude the person from participa-

tion in Medicare and to direct the
State agency to exclude the person
from any health care progranm.

The Secretary would be permitted to-

use a single administrative and
unified judicial review procedure
for both the civil monetary penalty
and the exclusion based on such
penalty.

Similar provision except it is lim-
ited to unlicensed physicians.
Report language directs the Secre-
tary and State health agencies to
report possible cases of physician
misrepresentation or fraud to the
State licensing agency.

Similar provision.

Similar provision.




ITEM

H.R. 1868

PROPOSED AMENDMENT

II1I. Civil
Monetary Penal-
ties (continued)

The Secretary would not be permitted
to initiate an action under this
section with respect to a claim
later than 6 years after the claim
was presented.

The Secretary would be permitted to
issue and enforce subpoenas with

respect to civil monetary penalties

to the same extent the Secretary has
such authority in other areas of
Medicare.

The State’s share of funds collected
under the <civil monetary penalty
would be increased. The State would
receive a portion of the 'total a-
mount collected under the penalty in
proportion to the State’s share in
the original claim.

If it appears to the Secretary that’
any person has engaged, is engaging

or is about to engage in any activi-

ty which would constitute a viola-
tion subject to civil monetary pen-

alties, the Secretary would be per-
mitted to enjoin such person from
concealing or removing assets that
could be required in order to pay a
civil monetary penalty.

Similar provision.

Similar provision.

Similar provision.

Similar provision, except

does not

apply to cases where it appears the
individual is about to engage in

such activities.
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ITEM

H.R. 1868

PROPOSED AMENDMENT

III. Civil
Monetary Penal-
ties (continued)

Iv. Criminal
Penalties

V. Informa-

- tion Concerning
Sanctions Taken
by State Licens-
ing Authorities
Against Health
Care Practition-
ers

No comparable provision.

The measure consolidates the exist-
ing criminal penalty provisions for

Medicare and Medicaid and broadens

the scope to include Titles V and
XX. ‘

The measure provides criminal penal-
ties for persons presenting a claim
for a physician’s service when the
person was not a licensed physician
or the license has been obtained
through misrepresentation of materi-
al fact.

As a condition of -  approval of a

Medicaid plan, each State is re-
quired to have a system of reporting
information with respect to formal
proceedings concluded
health care  practitioner or entity
by a State licensing authority.

against a .

The Secretary would be permitted to
assess civil monetary penalties
against inpatient hospitals that
improperly charge Medicare benefici-
aries for care covered in the pro-.
spective rate or that knowingly give
false or misleading information that
could influence a decision on when
to discharge a Medicare ‘patient.

Similar provision.

Similar provision except it does not
include physicians whose 1licenses
have been obtained through misrepre-
sentation of material fact. Report-
ing would be required for cases of
suspected misrepresentation.

Similar provision.
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ITEM H.R. 1868 PROPOSED AMENDMENT
V. Informa- A State is required to maintain a Similar provision.
tion Concerning reporting system on any adverse ‘

Sanctions Taken
by State Licens-
ing Authorities
Against Health
Care Practition-
ers (continued)

actions taken by a licensing author-
ity, including any revocation or
suspension of a license, reprimand,
reason of the practitioner or entity
surrendering the license or leaving
the State, also any other loss of
license whether by operation of law,
voluntary surrender, or otherwise.

The State id4 required to provide the

Secretary, or an

by the Secretary,
ments as may be
mine the facts and circumstances of
such actions. The information must
be supplied to the Secretary or,
under other suitable arrangements
made by the Secretary, to another
entity in such a manner as deter-
mined by the Secretary. '

entity designated

access to docu-
necessary to deter-. -

Similar provision.

12




H.R. 1868

PROPOSED AMENDMENT

V. Informa-
tion Concerning
Sanctions Taken
by State Licens-
ing Authorities
Against Health
Care Practition-
ers (continued)

Information would be required to be
provided to State licensing author-
ities, State health care programs,

peer review organizations and State .

fraud control wunits in order for
such authorities to determine the
fitness of individuals to provide

health care services, to protect the

health and safety of beneficiaries
and to protect the fiscal integrity
of such programs.

The Secretary is required to provide

suitable safeguards in order to
ensure the confidentiality of such
information as is not otherwise

available to the public.

Similar provision, except that it
also requires reporting to other
Federal health agencies and law
enforcement officials.

Similar ‘provision. Report language
restricts the use of information to
legal duties and protects confiden-
tiality of psychiatric or psycholog-
ical treatment notes.
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ITEM

H.R. 1868

PROPOSED AMENDMENT

VI. Obliga-—
tions of Health
Care Practition-
ers and Provid-
ers .

VII. Exclu-
sion Under the
Medicaid Program

The bill extends the provisions

relating to obligations of health

care practitioners to provide medi-
cally necessary services of a qual-

ity meeting professionally recog--

nized standards to all health care
services paid for wunder the Social

Security Act. It extends the exclu-

sion authority to encompass viola-
tions occurring in and exclusions
from any:, ,health care program for
which payment could be made under
the Act:..

The bill permits a State to exclude

any individual or entity from parti-

cipation in a State Medicaid plan
for any reason which the Secretary
could have excluded an individual

from participation in Medicare. It

requires a State, in order to re-
ceive Federal payments with respect
to a health maintenance organization

(HMO) or an entity operating under a

waiver of Medicaid’s freedom-of-

choice  requirement under Section

1915(b) (1), to exclude any such
entity that:

(1) could be excluded because of
the conviction of the owners or
managers of certain crimes; or

(2) has a substantial contractual
relationship with any individual or
entity convicted of such crimes.

. .Similar provision.

Similar provision.
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ITEM

H.R. 1868

PROPOSED AMENDMENT

VIII. Miscel-
laneous and
Conforming
Amendments

The bill clarifies that no payment
could be made under Medicare or a
State health program for any item or
service furnished by an individual

or entity excluded from participa-

tion in those programs.

The bill provides that an institu-
tion or agency would not be entitled

to separate notice and an opportun-

ity for a hearing under both the
provision relating to exclusions and

that relating to termination of

provider agreements with respect to
a determination or determination
based on the same wunderlying facts
and ‘issues.

The bill amends the Controlled Sub-
stances Act to add as a basis for
the denial, revocation, or suspen-
sion of registration to manufacture,
distribute, or dispense a controlled
substance by the Attorney General,
any 1individual or entity that has
been excluded (or directed to be
excluded) from Medicare.

Similar provision except payments
may be made for an emergency item or
service. Medicare would assume
responsibility for the first claim
from an individual or entity to
protect the beneficiary if the bene-
ficiary did not know that the claim
would not be paid. Medicare and
Medicaid payment would also be de-
nied for items or services furnished
at the medical direction or on the
prescription of an excluded physi-
cian.

Similar provision.

Similar provision.
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H.R. 1868

PROPOSED AMENDMENT

VIII. Miscel-
laneous and
Conforming
Amendments
(continued)

IX. Medicaid
Moratorium

X. Reporting
Requirement for
Financial Inter-

A.ests

The bill makes other technical and
conforming changes.

The measure amends the provision

added by DEFRA which established a-

moratorium on sanctions against
States whose standards or methods of

determining eligibility for non-cash -

Medicaid recipients are less re-

strictive than the standards or-

methods of the comparable cash as-
sistance program. The measure spec-
ifies that the moratorium applies to
any State Medicaid plan change sub-

mitted to the Secretary either be-

fore or after enactment of DEFRA
whether or not approved, disapprov-
ed, acted on or not acted on.

No comparable provision.

The provision makes other technical
and conforming changes.

Similar provision except: <clarifies
that the moratorium applies only to
services delivered after 10/1/82;
clarifies that non-cash recipients
are not limited to the medically
needy; provides a grace period for
an institutionalized person to sell
his home; and provides that states

‘will submit state plan amendments or

manuals that describe all services
provided to non-cash Medicaid recip-
ients who do not meet cash assist-
ance eligibility rules. Such in-
formation will be considered approv-
ed when submitted.

The amendment changes the definition
of ownership or controlling inter-
ests to eliminate reporting require-
ments with respect to interests in
obligations which amount to less
than 5 percent of the assets of the
entity.

16
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PROPOSED AMENDMENT

XI. Inter-
mediate Sanc-
tions

No comparable provision.

The smendment permits the Secretary
to impose penalties - (other than
termination of all provider or sup-
Plier agreements) in cases where de-
ficiencies would justify termination

of the agreement but where the
health and safety of patients would
not. be jeopardized. Intermediate

sanctions would include a probation-
ary period where payment would be
restricted to patients admitted or
services scheduled before the date
of the notice. The provider would
not be entitled to a hearing before
the sanction was imposed. Report
language would clarify committee
intent that hospitals that fail to
properly distribute the notice of
beneficiary rights will be subject
to intermediate sanctions. Similar
amendments are included for Medi-
caid.

The amendment gives the Secretary
the authority to impose intermediate
sanctions wunder Medicaid’s "look-
behind” authority. (This authority
permits the Secretary to reassess a
State’s survey of a SNF or ICF and
make an independent and binding
decision with respect to a facil-
ity's participation.)

17
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H.R. 1868

PROPOSED AMENDMENT

XII. HMO and
CMP Santions

XI111. Medigap
Policies

XIV. Denial
of Medicaid Pay-
ments When In-
formation Sup-
porting Claims
Is Not Furnished
to the Secretary

No

No

comparable provision.

comparable provision.

comparable provision.

The amendment permits the Secretary
(or the State Medicaid Director) to
suspend new enrollments for HMOs and
CMPs that violate their contract
without jeopardizing the health and
safety of patients. The Secretary
could impose <civil monetary penalt-
ies in five specified circumstances.
In addition, the Secretary (or State
Director) could terminute a contract
if the HMO or CMP does not comply
with requirements concerning the
ratio of Medicare and Medicaid pati-

‘ents to private patients.

The amendment establishes criminél

'sanctions for fraud and abuse relat-

ing to the sale of "Medigap" insur-
ance to provide that whoever "know-
ingly and willfully" misrepresents a
material fact is guilty of a felony.

Current law is "knowingly or will-
fully".
The amendment authorizes the

Secretary to deny Federal Medicaid
payments for services furnished by
an individual or entity which failed
to furnish required information.

18




XV. Medicaid
Utilization
Control

XVI. Prohib-
ition of Certain
Physician Incen-
tive Plans

H.R. 1868

PROPOSED AMENDMENT

. No comparable provision.

No comparable provision.

The amendment provides that the
length of patient stay on which the
utilization control penalty is cal-
culated include all consecutive
stays, whether or not during the
same fiscal year.

This amendment would permit civil
monetary penalties to be assessed
against hospitals and physicians who
are involved in payment arrangements
under PPS that inappropriately re-
ward reduction of costs related to
Medicare patients, or who fail to
disclose physician incentive plans.
HMOs and CMPs are exempt.
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“ ITEM S “H.R. 1868

PROPOSED AMENDMENT

XVII. Anti-
Kickback Provi-
sions

A. Group Pur- No comparable provision.
chasing Organ-
izations

B. Waiver of No comparable provision.
Deductible - '

The amendment eliminafes criminal

penalties for PPS hospitals and

other providers paid on a risk basis
that participate in group purchasing
arrangements. Through written a-
greements, group purchasing organ-
izations (GPOs) must provide full
disclosure of all fees paid by par-
ticipating hospitals and vendors.

The amendment eliminates criminal
penalties for PPS hospitals that
waive the part A deductible or co-
insurance. _ The Secretary would be
required to establish a new cond-
ition of participation that requires

~each PPS hospital to develop a writ-

ten cost-sharing policy which in-
cludes, but is not limited to, the
following requirements:

(1) if any portion of Part A’s
deductible or coinsurance is waived,

.the waived amount must be offset

against bad debt,

(2) the cost-sharing policy must
apply wuniformly to all benefici-
aries in the same DRG at the same
hospital, and '
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ITEM

H.R. 1868

PROPOSED AMENDMENT

B. Waiver of
Deductible
(continued)

C. Competi -
tive Practice
Guidelines

No comparable provision.

(3) the PRO must conduct pread-
mission review to determine the
appropriateness of the setting and
whether the procedure could be done
on an outpatient basis.

The General Accounting Office would
be required to conduct a study of
the impact of these requirements on
beneficiary access and competitive
effects, and recommend restrictions
or expansions of the waiver author-
ity in two years.

Report language would «clarify that
HMOs and CMPs that offer reduced
Premiums are not subject to these
requirements.

The Secrétary would be required bj
regulation to identify other comp-

etitive  practices involving the
referral or acceptance of services
covered by Medicare or Medicaid

that would be exempt from criminal
penalties as kickbacks.
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1ST SESSION ° ° 1 868

IN THE SENATE OF THE UNITED STATES

JuNE 6 (legislative day, JUNE 3), 1985
Received; read twice and referred to the Committee on Finance

AN ACT

To amend the Social Secufity Act to protect beneficiaries under
the health care programs of that Act from unfit health care |
practitioners, and otherwise to improve the antifraud provi-
sions of that Act.

1 Be it enacted 'by the Senate and House of Representa-

N

tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE: REFERENCES IN ACT.

W W

(a) SHORT TiTLE.—This Act may be cited as the

(S]]

“\edicare and Medicaid Patient and Program Protection Act

6 of 1985".
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(b) AMENDMENTS TO THE SOCIAL SECURITY ACT.—
Except as otherwise specifically provided, whenever in this

Act an amendment is expressed in terms of an amendment to,

or repeal of, a section or other provision, the reference shall

be considered to be made to a section or other provision of

the Social Security Act.
T\BLE OF COVTE\’TS

Sec. 1. Short title; references in Act.
Sec. 2. Exclusion from medicare and State health care programs
Sec. 3. Civil monetary penalties.
Sec. 4. Criminal penalties for acts involving medicare and State health care pro-
grams.
Sec. 5. Information concerning sanctions faken by State llcensmg authorities
. : against health care practitioners and providers.
Sec. 6. Obligation of health care practitioners and providers.
7. Exclusion under the medicaid program. ’
8. Miscellaneous and conforming amendments.
Sec. 9.

Clarification of medncald moratorium provisions of Deficit Reduction \ct of
1984, .
Sec. 10. Effective dates.

SEC. 2. E‘(CLLSION FROM MEDICARE AND STATE HEALTH

CARE PROGRAVIS
Section 1128 (42 U.S.C. 1320a-7) is amended to read
as follows:

“EXCLUSION OF CERTAIN INDIVIDUALS AND ENTITIES
FROM PARTICIPATION IN MEDICARE AND STATE
HEALTH CARE PROGRAMS
“SEC. 1128. (2) MANDATORY EXCLUSION.—The Sec-

retary shall exclude the following individuals and entities

from participation in any program under title XVIII and
shall direct that the following individuals and entities be ex-

cluded from purticipation in any State health care program:

HR 1868 RFS
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“(1) CONVICTION OF  PROGRAM-RELATED
CRIMES.—Ahy individual or entity that has heen con-
victed of a criminal offense related to the delivery of an
item or service under title XVIII or under any State
health care program (as defined in subsection (h)).

“2) CONVICTION RELATING TO PATIENT
ABUSE.—Any individual'c’)r entity that has been con-
victed, under Federal or State law, of a criminal of-
fense relating to neglect or abuse of patients in connec-
tion with the delivery of a health care item or service.

._"‘(b)_PE.BMiSSIVE ExcLUSION.—The Secretary may ex-
clude the following individuals alnd entities from participation
in any‘program under title X_VIII and may. direct that the
following individuals and entities be excluded from participa-
tion in any State health care program:

(1) CONVICTION RELATING TO FRAUD.—Any
individual  or entity that has been convicted, under
Federal or Staté law, in connection with the delivery
of a health care iten; or service or with respect to any
act or omission in a prbgram operated bv or financed
in whole or in part bv any Federal, State, or local gov-
ernment agency, ot a criminal offense relating to fraud,
theft, embezzlement, breach of fiduciary res.ponsibility,

or financial abuse.
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“{(2) CONVICTION RELATING TO OBSTRUCTION
OF AN INVESTIGATION.—Any individual or entity that
has been convicted, under Federal or St_ate.law, in
connection with the interference or obstruction of any
investigation into any criminal offense described in
paragraph (1) or in subseétion (a).

“(3) . ConvicTION .RELJA’I‘ING TO CONTROLLED
SUBSTANCE.e”Any individual or entity that has been

conv1cted under Federal or State lawf of unlawful

" manufacture, dlstnbutxon prescnptlon or dlspensmg of_

to a controlled substance. |
“(4) LICENSE REVOCATION OR SUSPENSION.—
Any individual or entity—
“(A) whose license. to provide health cafe
has been revoked or suspended by any State li-
censing authority, or who otherwise lost such a li-
éer.lsé,-‘_,for reasons hearing on the individual’s or
entity’s professional competence, profeésional con-
duct, or tinancial infegrity, or
““(B) who surrendered such a license while a
formal disciplinary proceed.ing was pending before
such an authority and the proceeding concerned

the individual's or entity’s protessional compe-

tence, professional conduct, or financial integrity.

HR 1868 RFS
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“(3) EXCLUSION FROM FEDERAL HEALTH CARE

PROGRAM.—Any individual or entity which has been

suspended or excluded from participation, or otherwise
sanctioned, under any Federal prog:im, including pro-
grams of the Department of Defense or the Veterans’
Administfaﬁon, involving the provision of health care,
or under a State health care program (as defined in
subsection (h)).

“(6) CLAIMS FOR E#CE§SIVE CHARGES OR UN-

NECESSARY SERVICES AND FAILURE OF CERTAIN OR-

‘GANIZATIONS TO FURNISH MEDICALLY NECESSARY

SERVICES.—Any individual or entity that the Secre-
tarv determines— |

“(A) has submitted or caused to be submitted

bills or requests for pavment under title XVIII or

a State health care program containing charges

{or, in applicable cases, requests for pavment of

costs) for items or services furnished substantizillﬁ

in excess of such individual’s or entity’s custom-

arv charges (or, in applicable cases. substantially

in excess of such individual’s or entityv’s costs) for

such items or services, unless the Secretary finds

there is.}_fuud cause for such hills or requests con-

taining such charges or costs;
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L “(B) has furnished items or services to pa- ’

2 tients (whether or not eligible for henefits under

3 title XVIII or a State health care program) sub-

4 stantially in excess of the needs of such patients

5 or of a quality which fails to meet professionally

6 recognized standards of héalth care;

T “C) is—

8 “(i) a health maintenance organization
9 (as defined in section 1903(m)) providing
10 - items and services under a State plan ap-
1n | ~ proved under title XIX, or |
12 ~ “(ii) an entity furnishing services under
13 : a waiver approved under sectibn 1915(b)(1), ,
14 and has failed substantially to provide medically
15 'necessér}" items and services that are required
16 (under law or the contract with the State under
17 title XIX) to be provided to individuals covered
18 under that plan or waiver, 1t the failure has ad-

19 ~ versely affected (or has a substantial likelihood of
20 adversely atfecting) these individuals; or
21 “(D) is an entity providing items and serv-

22 ices as an eligible ()rgalliz;itibll under a risk-shar-

23 ing contract under section 1876 and has failed
24 substantially to provide medically necessary-items
25 and services that are required (under law or such ¢
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contract) to be provided to individuals covered
under the risk-sharing contract, if the failure has
adversely affected (or has a substantial likelihood
of adversely affecting) these individuals.
“(7) FRAUD, KICKBACKS, AND OTHER PROHIBIT-
ED ACTIVITIES.—Any individual or entity that the

Secretary determines has committed an act which is

- described in section 1128A or section 1128B.

“(8) ENTITIES CONTROLLED BY A SANCTIONED
INDIVIDUAL.—Any entity with respect to which the
Secretary determines that a person—

“(A)Ni) with an ownership or control interest

(as defined in section 1124(2)(3)) in that entity, or

| “(1) who is an officer, director, agent, or

managing employee (as defined in section 1126(b))

of that éntity—— |
is a person—

“(B)fi) who has been convicted of any offense

described in s;bsection (a) or in paragraph (1), (2),

or (3) of this subsection;

“(1i) against whom a ecivil monetary penalty
has been assessed under section 11234; or

“(iii) who has been excluded from participa-
tion under a program under title XVIII or under

a State liealth care program.
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“(9) FAILURE TO DISCLOSE REQUIRED INFORMA-

TION.—Any entity that did not fullv and accurately

make any disclosure required of it by section 1124 or

section 1126.

“(10) FAILURE TO SUPPLY REQUESTED INFOR-

MATION ON SUBCONTRACTORS AND SUPPLIERS.—Any

| disclosi‘ng‘entity (as defined in section 1124(a)(2)) that

fails

to supply (within such period as may be specified

by the Secretary in regulations) upon request specifi-

cally

‘addressed to the entity by the Secretary—

“(A) full and complete information as to t_hé‘
ownership of a subcontractor (as defined by the

Secretarv in regulations) with whom the entity

has had, during the previous 12 months, business

transactions in an aggregéte amount in excess of
$25,000, or |

“(B) full and complete ihformatidn as to any
Significant business transactions (as defined by the

Secretary in regulations), occurring during the

five-vear period ending on the date of such re-

quest, between the entity and anv wholly owned .
supplier or between the entity and anv subcon-
tractor.

“(11) FAILURE TO SUPPLY PAYMENT INFORMA-

TION.—Any individual or entity furnishing items or
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services for which payment mayv he made under title
XVIII or a State health care program that fails to pro-
vide such information as the Secretary or the appropri-
ate State agency finds necessary to determine whether
such payments are or were due and the amounts there-
of, or has refused to permit such examination of its
records by or on behalf of the Secretary or that agency
as may be necessary to V"erify such _ir}formation.

“(12)  FAILURE TO GRANT IMMEDIATE
ACCESS.—Any individual or emity that fails to g_rani
immediate -ac’cess, upon reasonable request (as defined
by the Secretary in regulations) to any of. the
following: | |

“(A) To the Secretary, or to the agency used
by the Secretary,.for the purpese épecified in the
first sentence of section 1864(a) (relating.'to com-
pliance with conditions of participation or ‘pay-
ment). |

“(B) To the Secretaryvor the State agency,
to perform the reviews and s(xrveys required
under State plans under paragraphs (26), (31),
and (33) of section 1902(a) and under section
1903(g). |

“(C) To the Inspector General of the De-

partment of Health and Human Services, for the
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purpose of reviewing records, documents, and
other data necessary to the performance of the
statutof}; functions of the Inspector General.
“(D) To a State medicaid fraud control unit
(és defined in section 1903(q)), for the purpose of
conductiﬁg activities described in that section.
“(13) FAILURE TO TAKE CORRECTIVE
_A'CTIYON.—.'Any hospital'--thét fails to comply ‘substan-
tially with a .corrective action required under section

1886(f)(2)(B).

Subject to subsection (d)(2), the Secretary shall exercise the

-authority under this subsection in a manner that results in an

individual's or entity’s exclusion from all the prdgramsunder
title XVIII and all the Staté health care programs in which
the individual or entity may otherwise participate.

“(c) NoTiCE, EFFECTIVE DATE, AND PERIOD OF EX-

_CLUSION.—(1) An exclusion under this section or under sec-

tion 1128\ shall be effective at such time and upon such
reasonable noticeﬂto the public and to the individual or entity
excluded as may be specified in regulations consistent with
paragraph (2). | |

“(2)(A) Except as provided in subparagraph (B), such an
exclusion shall be effective with respect to services furnished

to an individual on or after the effective date of the exclusion.
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“(B) Unless the Secretary determines that the health
and safety of individuals receiving services warrants the ex-
clusion taking effect earlier, an exclusion shall not apply to
payments made under title XVIII or under a State health
care program for—
“(1) inpatient institutional sefﬁces furnished to an
.individual who was a‘dmitted to such institution before
the date of the exblusion, or
“(i)) home health services and hospice care fur-
_nished to an individuai under a plan of care established
" before the date of 'theAexclu.sion,
until the passage of 30 days after the effective date of the
exclusion.

“(3XA) The Secretar._i' shall specify, in the notice of ex-
clusion under paragraph (1) and the written notice under seec- |
tion 1128A, the minimum period (or, in the case of an exclu-
‘sion under subsection (bX12), the period) of the exclusion.

“(B) In the case of an exclusion under subsection (a)(1),
the minimum period of the exclusion may not be less than
five _veafs.

“(C) In the case of aﬁ exclusion under subsection
(b)(12), the period of the exclusion shall be equal to the sum

of —
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1.‘2
“(i) the length of the period in which the individ-
ual or entity failed to grant the immediate access de-
scribed in that subsection, and
‘;(ii) an additional period, not to exceed 90 days,

set by the Secretary.

“(d) NOTICE TO STATE AGENCIES AND ExXcCLUSION
UNDER STATE HEALTH CARE PROGRAMS.—(1) The Secre-
tary shall promptly notify éach appropriate State agency ad-
ministering. dr ‘supe'rvis‘ing the administration of each State

health care program (and, in the case of an exclusion effected

 pursuant to subsection (a) and to which section 304(a)(5) of

the Controlled Substances Act may apply, the Attorney

-

“(A) of the fact and circumstances of each exclu-
sion eff_ected against an individual or entity under this
section or section 11 28A, and

~*Y(B) the penod (descnbed in paragraph (2)) for
which the State agency is directed to exclude the indi-
vidual or entitv from participation in the State health
care program. |

“(2)(A) Except as provided in subparagraph (B), the

22 period of the exclusion under a State health care program

93 under paragraph (1) shall be the same as any peﬁod of exclu-

24 sion under a program under title XVIIL
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“(B) The Secretary may waive an individual's or enti-

[

ty's exclusion under a State health care program under para-

3 graph (1) if the Secretary receives and approves a request for
4 the waiver with respect to the individual or entity from the
5 State agency administering or supervising the administration
6 of the program. |

1 “(e) NOoTICE TO STATE LICENSING AGENCIES.—The
8 Secretary shall—

9 “(1) promptly notify the appropriate State or local

10 agency or authority, havih’g responsibility for the li-

11 ,‘ cénsing or certification of an individual- or entity ex-
12 cluded (or directed to be exclﬁded) from participation
13 under this section or section 11284, of the fact and
14 circumstances of the exclusion,

15 “2) request. that appropriate investigations be
16 made and sanctions invoked in accordance with appli-
17 cable State law and policy, and

18 “(3) request that the State or local agency or au-
19 thority keep the Se;cretary and the Inspector General
20 in the Department of Health and Human Services fully
21 and currently informed with respect to any actions
22 taken in respounse to the request.

23 “(f) Notice, HEARING, aND JupiciaL REVIEW.—(1)

24 Any individual or entity that is excluded (or directed to be

25 excluded) from participation under this section (or is denied
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termination of the exclusion undér subsection (g)) is entitled
to reasonable notice and opportunity for a hearing thereon by
the Secretary to the same extent as is provided in section
205(b), and to judicial review of the Secretary’s ﬁﬁal decision
after such hearing as is provided in sectioh' 205(g).

“(2) The proﬁsions of section 205(5) shall apply with
respect to this secﬁoﬁ and sections 1128A and 1156 to the
same extent as it is applicable with reépecf to title I

“(g) APPLICATION FOR TERMINATION OF Excru-

SION.—(1) An individtﬁal or entity excluded (or directed to be

~ excluded) from participation under this section (other than

“under subsection (b)( 12)) or section 1128A may apply to the

Seéretary', in the manner specified by the Secretary in regu-
lations and at the end of the minfmum period of exclusion
provided under subéecti'on (c)(3) andat such other times as
the Secretary may provide, for termination of the exclusion
effected under this section or section 1128A.

“(2) The Sgpretéry may terminate the exclusion if the
Secretary determines, on the basis of the conduct of the ap-
plicant which occurred after the date of the notice of exclu-
sion or which was unknown to the Secretary at the time of
the exclusion, that—

“(A) there is no basis under subsection (a) or (b)
or section 1128A(a) for a continuation of the exclusion,

and
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‘“(B) there are reasonable assurances that the
tvpes of actions w.hich formed the basis for the original
exclusion have not recurred and will not recur.

“(3) The Secretary shall promptly notify each appropri- |
ate State,agency administering or supervising the administra-
tion of each State health care program (and, in the case of an
exclusion. effected pursuant to subsection (2) and to which
section 304(a)(5) of the Controlled Substances Act may
apply, the Attorney General) of the fact and circurﬁstances of
' each termmatlon of exclusxon made under this subsection.

- “(h) DEFI\IITION OF STaTE HEALTH CARE Pro-
GRAM.—For purposes of this section and sections 1128A and
1128B, the term ‘State health care program’ means—

“(1) a State plan approved under title XIX,
“(2) any program receiving funds under title V or
from an allotment to a State under such title, or
“(3) any program receiving funds under title XX
or from an allotment to a State under such title.”.
SEC. 3. CIVIL MONETARY PENALTIES. |

(a) GroUNDS FOR IMPOSITION.—(1) Subsection (5)(1)
of section 1128\ (42 U.8.C. 1320a-7a) is amended hy strik-
ing out “the Secretary determines” and all that follows
through *“; or’" and inserting in lieu thereof “‘the Secretary

determines—
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“(A) is for a medical or other item or service that
the 'person knows or has reason to know was not pro-
vided as claimed,

“(B) is for a medical or other item or service and
the person knows or has reason to know the claim is
false or ftaud_ulént,

“C)1s present_éd' for a phj'sician's service (or an
item or service incident to a physician’s service):by a

person who knows or has reason to know that the indi-

. \}idual. who ,fufn_isl}ed (or supervjsedthe furnishing of)

: theA 's'erviée'—; ‘
“(1) was not licehsed as a physician,
~"‘(ii) was licensed as a ph_v's"ician,‘ but such li-
cense had heen obtained through a misrepresenta-
tion of material fact (including. cheating on an ex-
amination }éqﬁiréd for licensing), or
“(ii1) repfesented to the paﬁent at the time
the service was furnished that the physician was
certified in a medical specialty by a medical spe-
cialtv board when the individual was not so certi-
fied, or
“(D) is for a medical or other item or service fur-
nished during a period in which the person was ex-
cluded under the program under which the claim was

made pursuant to a determination bv the Secretary
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under this section or under section 1128, 1156,

1160(b) (as in effect on September 2, 1982), 1862(d)

(as in effect on fhe date of the enactment of the Medi-

care and ;\Iedicaid Patient and Program Protection Act

of 1985), or 1866(b); or”. |

(2) Subsection (a)(2)(B) of such section is amended by
inserting ‘‘(or ofher requirement of a State plan under title
XIX)” after “State agency’’. |

(3) Subsection (a) of such section is further amended by

addmg at the end thereof the following new sentence: “In

addmon the. Secretan max make a determmatlon in the same

proceeding to exclude the person from participation in the
programs under title XVIII ind to direct the appropriate
vState agency to exclude the person from participation in any
State health care program.”.

(4) No civil penalty or assessment may be imposed
under section 1128A(a) of the Soéial Security Act in the case
of a claim filed before August 13, 1981, if liability for the
amount of the penalty“ or assessment could not have been
imposed with respect to the claim under section 3729 of title
31, United States Code (relating to false claims).

(h) STATUTE OF LIMITATION ON ACTIONS.—Subsec-
tion (b)(1) of such section is amended by adding at the end
the following new sentences: “The Secretarv may nbt Initiate

an action under tlids section with respect to anv claim later

HR 1868 RFS——3
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than six vears after the date the claim was presented. The
Secretary may initiate an action under this section by person-
al service or by mailing, by registered or certified mail, the
notice required by paragraph (2).”‘.

(¢) CONFORMING AMENDMENT —Subsections (b), (c),

(f), and (g) of such section are each amended by striking out

penaltv or assessment and msertmg in heu thereof pena]-
ty, assessment, or exclusion” ‘each place it appears.

(d) PRO-RATED PAYMENT OF RECOVERIES TO STATE

_AGENCIES —Subsectlon (e)(l)(A) of such section is amended

by stnkmg out “equal to the State s share of the amount paid

by the State agencv " and msertmg in lieu thereof “bearing

the same proportxon to the total amount recovered as the

State's share of the amount paid by the State agency for such
clalm bears to the total amount pand'

(e) ’\IOTICE TO STATE AGENCIES. —Subsectlon (g) of
such section is further amended by inserting ‘‘the appropriate
State agency or agencies admini‘stering or supervising the ad-
ministration of State health care programs (as defined in sec-
tion 1128(h)),” after ‘‘professional organization,”

() APPLICATION OF SUBPOENA POWER aND INJUNC-
TIVE PowERs.—Such section is further amended by adding

at the end the following new subsections:
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“(i) The provisions of subsections (d) and (e) of section
205 shall apply with respect to this section to the same
extent as they are applicable with respect to title II.

“(j) Whenever the Secretary has reason to believe that
any person has engaged, is engaging, or is about to enga.ge’ in
any activity which makes the person subj‘ecyt4to a civil mone-
tary penalty under this section, the ‘Secretary ma); bring an
action in an appropriate district court of the United States
(or, if applicable, a United States court of any territory). to

enjoin such activity, or to enjoin the person from concealing,

- removing, or encumbering assets which may be required in

order to pay a civil monetary ,pena.lty if any such penalty
were to be_imboséd or to lsveek other appropfiate‘ relief.”’.
SEC. 4. CRlMiNAL PENALTIES FOR ACTS lNVOLViNG MEDI-
' CARE AND STATE HEALTH CARE PROGRAMS.
(a) TECHNI&AL AMENDMEN.’I‘S.—Section 1909 (42
U.S.C. 1396h) is amended—

(1) by amending the heading to read as follows:

“CRIMINAL PENALTIES FOR ACTS INVOLVING MEDICARE
OR STATE HEALTH CARE PROGRAMS';
(2) in subsection (a)1), by striking out “a\State
plan approved under this title” and inserting in lieu
thereof “a program under title XVIII or a State health

care program (as defined in section 1128(h))"’;
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‘1 (3) in the matter in subsection (a) following para- j
2 graph (4). bv striking out “this title” the first place it
3 appears and insérting in lieu thereof “‘the program’’;
1 (4) in th.e last sentence of subsection (a), by strik-
5 ing out “this title”" the first place it appears and insert-
6 ing in lieu thereof “title XIX;', and ‘h_v striking out
T “this title”’ the second hpla‘ce. it ai)pears and 'ihsérting in
8 lieu thefe_of “that fitle’";
9 (5 in paragraphs (1)(A), (1X(B), (2)(4), (2)(B), and
10 - (3)XA) of subsection (b), by striking out “this title” and ]
1 inserting in lieu thereof “‘.titlek XVIII or a State health ~
12 care program’’ each place it appears; ~
13 () in subsection (c), b\ striking out ‘“or home
14 ©  health agéncy (as those terms are emploved in- this
15 title)”’ and ivn’serting in lieu thereof ‘“home health
16 agency, or other entity fof which ce'rt.ification is re-
17 quired undgr title XVIIT or a State health care pro-
18 gram’’; and |
19 (7) in subsection (d), by stt;iking out ‘“‘this title”
20 and inserting n lieu thereof “title XIX™ each place it
21 appears.
22 (b) CriMINAL l’r:.\'.-\Li_j[Es FOR PuvysieraN MISREPRE-

23 SENTATIONS.—Subsection (a) of such section is further

24 amended—
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(1) by striking out “or” at the end ot‘_parﬁgraph
(3),
| (2) by inserting “‘or”" at the end of paragraph (4),
and |
(3) by inserting after paragraph (4) the following
new paragraph: ) /
“(5) presents or causes to be presented a claim for
a physician’s service for which payment may be made
under a 'pr()gram under title XVIII or a State health
“care program and knows that the individuﬁl who fur-
nishe‘d the service either— |
“(A) was not licensed as a physician, or
“(B) was ficensed as a physician, but such li-
cense had been obtained through a misrepresenta-
tion of material fact (including cheatinig on an ex-
amination required for licensing),"". |
(c) REDESIGNATION OF SECTION 1877(d) oS SECTION
1128B(e).—Subsection (d)" of section 1877 (42 U.S.C.
1395nn) is redesignated as subsection (e) and is transferred
and inserted in section 1909 at the end thereof.
(d) REDESIGNATION OF SECTVION 1909 As SECTION
1128B.—Section 1909, as amended by subsections (a), (b),
and (c) of this section, is redesignated as section 1128B and

is transferred to title XI and inserted immediately: after sec-

25 tion 1128A.
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(e) REPEAL.—Section 1877 (other than subsection (d)
thereof which was transferred under subsection (c) of this sec-
tion) is repealed.
SEC. 3. lNFORMATlON_ CONCERNING SANCTIONS TAKEN BY
STATE LICENSING AUTHORITIES AGA[NST
FHEALTH CARE PRACTITIONERS AND PROVID-
'.E_RS.. | |
(a) ME_DICAID’ PLAN REQUIREMENT.—Section 1902(a)
(42 U.S.C. 1396a(a)) is amended—
(1) by striking out “ahd" at the énd of paragraph
(43); o o |
'(é) by striking out fhe peribd at the end of para-
graph (46) and inserting in lieu thereof ‘“ and”, and
(3) by inserting after paragraph (46) the following
he\v péragra‘ph: | |
44T provide that the State will provide informa-
tion and access to certain information respecting sanc-
tions taken against health care practitionersAaAnd pro-
viders by State licensing authorities in accordance with
section 1919.”. |
© (b) INFORMATION ReQUIRED.—Title XIX is émended

by adding at the end the following new section:
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“INFORMATION CONCERNING SANCTIONS TAKEN BY STATE
LICENSING AUTHORITIES AGAINST HEALTH CARE
" PRACTITIONERS AND PROVIDERS
“SEc. 1919. (a) .INFORMATIQN-' REPORTING REQUIRE-
MENT.—The requirement referred to in section 1902(a)(47) is
that the State must provide for the following:
“(1) INFORMATION REPORTING SYSTEM.—The
State must have in effect a s_vsfem of reporting the fol-
lowing information with respect to form.al proceedings
_(as defined by the S‘ecretary in __regulatiohs) concluded
against a health care pra_cti.tioner or entity by ény au-
thority of the State (or of a political subdivision there-
of) respo'nsible for the licensihg of health cafe‘practi~
tioners or entities: :

- “(A) Any adverse action taken by such li-
censing authority as a result of the proceeding, in-
cluding any revocation or suspension of a license
(and the -leng.th of anv such suspension), repri-
mand, censure, or probation.

“(B) Any dismissal or closure of the proceed-
ings bv reason of the practitioner or entity surren-
dering the license or leaving the State or jurisdic-

tion.
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practitioner or entity,- whether by operation of

law, voluntary surrender, or otherwise.

“(2) Access TO DOCUMENTS.—The Stéte must
provide the 'Secretar},; (or an entity designated bv\; the
Secretary) with access to such documents of the au-
thority de_scribed in paragraph (1) as may be necessary

for the Secretary to determine the facts and circum-

scribed in such pafagraph fpr the purpose of carrying
out this Acf. . :

“(b) ForM OF INFORMATION.—The information de-
sribed in subsection (a)‘(vl-) shzﬂl be provided to the Seére’tary

(or, under suitable arrangements made by the Secretary, to

another entity) in such a form and marner as the Secretary -

determines to be appropriate in order to provide for activities
of the Secretary under this Act and in order to provide, di-
rectly or through suitable arrangements made by the Secre-
tary, informaﬁon— _
“(1) to licensing authoriiies described in subsec-
tion (a)(1),
“(2) to State agencies administering or supervis-
ing the administration of State health care programs

(as defined in section 1128&(h)),
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“(3) to utilization and quality control peer review
organizations described in part B of title XI, and
“(4) to State medicaid fraud control units (as de-
fined in section 1903(g)),
in order for.such authorities to determine the fitness of indi-
viduals to provide health care services, to protect the health
and safety of individuals receiving health care through such
programs, and to protect the fiscal integrity of such
programs. |

“(c) CONFIDENTIALITY OF INFORMATION PrOVID-
ED.—The Secretary Shéll pro‘vide for suitable safeguﬁrds for
the éonfidentiality of such of the information furnished under
subsection (a) as is ilO[ otherwise available to the public.”.
SEC. 6. OBLlGATlON OF HEALTH CARE PRACTITIONERS AND

PROVIDERS.

Séction 1156 (42 U.S.C. 1320c-5) is amende‘d—

(1) by striking out “title XVIII" and “such title’"
in subsection (a) and inserting in lieu thereof ‘“this
Act” in each instance, and |

(2) by striking out “title XVIII'" in subsection (b)
and inserting in lieu thereof “this Act” each place it
appears.

SEC. 7. EXCLUSION UNDER THE .‘lEb_lCAlD PROGRAM.
Section 1902 (42 [7.S.C". 1396b) is amended by insert-

ing after subsection ().the following new subsection:
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“(g)(1) In addition to any other authority, a State mayv

exclude any individual or entity for purposes of participating

under the State plan under this title for any reason for which -

the Secretary could exclude the individual or entity from par-
ticipation in a p'rogram under title XVIII uhder section
1128, 11284, or 1866(b)(2). I

| “2) In order for a State to receive payments for medi-
cal aséistaﬁce .under section 1903’(:1), with respect to pay-
ments the S;éte‘ makes to a health maintenance Qfganiiation
(as defined in.sééti(’)n'v1903(.r‘r_l)) or to an entity furnishing

services under a waiver approved under section 1915(b)(1),

the State must provide that it will exclude from participation,

as such an organizafion or entity, any organization or entity
that— | | , |
“(A) could - be excluded undAe"r section 1128(b)(8)
(relatiﬁg' 'to‘olwner‘_s and managing empioyees who have
been convicted of certain crimes or received other
sanctions), or |
.“(B)' has, directly or indirectly, .a substantial con-
tractual relationship (as defined b\ the Secretary) with
an individual or eritity that is described in section
1128(b)8)B).
“(3) As used in this subsection, the term ‘exclude’ in-
cludes the refusal to enter into or renew a participation

agreement or the termination of such an agreement.”.

R 1868 RFS
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1 SEC. 8. MISCELLANEOUS AND CONFORMING AMENDMENTS.

(2]

Q. M\

-1

(a) MATERNAL AND CHILD HEALTH PrROGRAM.—Sec-

tion 504(b) (42 U.S.C. 704(h)) is amended;

(1) by striking out “or” at the end of paragraph
(4), o .
(2) by striking out the period at the end of para-

graph (5) and inserting in lieu thereof “; or”, and

(3) by adding at_.th'e end thereof the following new

paragraiph:

“(6) payment for any item or service furnished by
an ind_ividﬁéi or entity exé_ludéd from participation in
the pfogram under this ltitle pursuant to section 1128
or section 1128A.".

(b) DISCLOSURE REQUIREMENTS.—(1) Subsection (a)

of section 1126 (42 U.S.C. 1320a-3) is amended—

(A)in the first sentence, by striking out “or ofher
institution” and all that follows through the period at-
the end and-inserting in lieu thereof “or other entity
(other than an individual pr:ictitioher or group of prac-
titioners) shall be required to disclose to the Secretary
or to the appropriate State agency the name of any
person that is a person described in subparagraphs (3)
and (B) of section 1128(b)(8)."”". and

(B) in the second sentence, Ab_v striking out “‘insti-

tution, orgamzation, or agency’’ and inserting in lieu

thereof “entity"".
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(2) Subsection (h) of such section is amended by striking
out “institution, organization, or‘ agency” and inserting in
lieu thereof “‘entitv"" each place it appears.

() MEDICARE PAYMENTS.—(1) Section 1862 (42
U.5.C. 1395y) is amended—

() h\ \mkmg out subsectlon (d) and

(B) by .:nmendmg subsecnon (e) to read as follows:
“(e) No pavinent may be made under this title with re-

spect to any item or service furnished by an individual or

“entity during any period when the individual .or entity is ex-

cluded ‘from‘participation in a prog‘ram under't-his title pursu-
ant to section 11928 or section 1128A."7.
(é) Section 184’;’(1’) (42 U.8.C. 1395u()) is afnended—
(:\) in pam,érziph (2)—
(i) by amending ’subbaragrup_h, (A) to read as
follows:
“(A) excluding a ph'ysiciari from participation in
the programs under this title for a périod not to exceed
5 vears, in accordance with the procedures of subsec-
tions (c) (D, and (g) of section 1128, or”. and
(i) bv striking out “barred from participation
w the program™ in the second sentence and in-
serting in lieu thereof “excluded from participa-

tion in rthe programs’’; and

R 1868 RFS
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1 (B) by striking out “bar’ in paragraph.(.‘-})(A)-and
2 inserting in lieu thereof “exclude”.
3 (3) Section 1862(h)}4) (42 U.S.C. 1395_\'(h)(4)) is

4 amended by striking out ‘‘paragraphs (2) and (3) of subsection

(1]

1862(d)” and inserting in lieu thereof “‘subsections (c), (f),
6 and (g) of section 1128".
(4) Pax‘agraph (3) of section 1886(f) (42 U.S.C.

7
8 1395ww(f) is amended to read as follows:
9 . “(3) The provisions of subsections (c) through (g) of sec-

10 tion 1128 shall apply to determinations made under para-
11 graph (2) in the same manner as thev apply to exclusions
12 effected under section 1128(b)(13).”.

13 (d) TERMINATION OF PROVIDER AGREEMENTS UN-

14 DER MEDICARE.—Section 1866 (42 U.5.C. 1395cc) is

15 amended— -

16 , (1) by striking out paragraph (3) of subsection (a);
17 (2) by amending subsection (b) to read as follows:

. 18 “(b)(1) A provider-of services may terminate an agree-
19 ment with the Secretary under this section at such time and
20 upon such notice to the Secretary and the public as may bhe
21 provided in regulations, except that notice of more than six
22 months shall not be required.

23 “(2) The Secretarv may refuse to enter into an agree-

|
24 ment under this section or, upon such reasonable notice to
25 the provider and the public as may be specified in regula-
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1 tions, may refuse to renew or may terminate such an agree-
2 ment after the Secretarv—

‘“(A) has determined 'fhat the provider fails to

3
4 comply substantiallv with the prow}isions of the agree-
5 ment, with the provisions of this title énd regulations
6 thereunder, or with a correc"t'i‘:ve action required un‘dep
7 section 1886(f)(2XB),
8 “(B) has determined that_tﬁe provider fails sub-
9 stantially to meet the applicable proﬁsions of section
10 . 1861, 0or , | o |
11 “(C) has éxélﬁd_ed .the provi.d_er' from participétidn‘
12 in a pr'ogi‘z_im under thi.s ‘t-itle_ pursuant to section 1128
13 or section 1128A. | | |
14  “(3) A termination of an agreement of a refusal to

15 renew an agreement undei' this éubsection shall be effective
16 on the same date, and with .respect fo the same items and
17 services, as an exclusion from partiéipétion under the pro-
18 grams under this title \x;:ould become effective under section
19 1128(c).”; A

20 | (3) -in paragraphs (i) and (3) of subsection (¢), by

21 striking out “‘an agreement filed under this title by a
22 provider of services has been terminated by the Secre-
23 - tary” and inserting in lieu thereof “‘the Secretary has
24 terminated or has refused to renew an agreement
25 under this title with a provider of services’’;

)
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(4) by inserting “or nonrenewal” in subsection (c)
after “termination” each place it appears; and
(5) by adding at the end the following new sub-
section: | |
“(g)(1) Except as provided in pafagraph (2), an institu-
tion or agency dissatisfied with a determination by the Secre-
tary that it is not a provider of services or with a determina- _
tion described in subsection (b)2) shall be entitled to a hear-
ing thereon by the Secretary (aftér reasonable notice) to the

same extent as is prov1ded in section 205(b), and to Judxcxal

-review of the. Secretarv s final decision after such hearing as

is provided in section QOo(g). -

“(2) An institution or agency is not éntitled to separate
notice and opportumt\ for a hearmg under both section 1128 |
and this section with respect to a determination or determma-
tions based on the same underlying facts and issues.”".

(e) CONFORMING AMENDMENT)—Sectidn 1869 (42
U.8.C. 1395ff) is amended by striking out subsection (c).

() MeDICAID PLAN REVISIONS.—Section 1902(a) (42
U.S.C. 1396b(a)) is ﬁmended——

(1) in paragraph (23), by insertving"“subsection (g)
and in” after “except as provided in”,
(2) in paragraph (38), by striking out “respective-

I¥, (A)” and all that follows up to the semicolon at the
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end and inserting in lieu thereof “‘the information de-
scribed in section 1128(b)(9)", and
(3) in paragraph (39)—
(A) by striking out “bar” and inserting in

lieu thereof “‘exclude”,

(B) by striking out “person” and inserting in

lieu thereof “individual or entity” each place it

appears and

- (C) by msertmg “or section 1128A” after

| “‘section-1128"",

(9 DENIAL OF FEDERAL FINANCIAL PARTICIPATION
UNDER '\IED[cuD —Paragraph (2) of section 1903(1) (42

U. S C. 1396b(1)) is amended to read as tollows

“(2) with respect to any amount expended for
items or services furnished under the plan b\ any mdx—
vidual or enmy during any period when the individual
or entity is excluded from participation in the Stéte
plan dnder this title pursuant to section 1128 or sec-
tion 1128:&; or’.

(h) OTHER MEDICAID CONFORMING AMENDMENTS.—

(1) Subsection (n) of section 1903' (42 U.S.C. 1396b) is

repealed.

(2) Paragraph (2) of section 1915(a) (42 U.S.C.

1396n(a)) i1s amended to reéd as follows:

4




~

1 “(2) restricts for a reasonahle period of time the
2 provider or providers from which an individual (eligible
3 tor medical assistance for items or services under the
4 State plan) can receive such items or services, if—
5 “(A) the State has found, after notice and
6 opportunity for a hearing (in acéordance with pro-
7 cedures established by the State), that the individ-
8 ual has utilized such it.'emvs»'or services at a fre-
9 quency or amount not medically necessary (as .def
10 . ‘termined in accordance with utilization guidelines
11 | established bv the State), and
12 “(B) under such restriction, individuals eligi-
13 ble for medical assistance for such services have
14 : reasonable accessv (taking into account -geographic
15 location and reasohabie travel time) to such serv-
16 _ ices of adequate quality.”. | |
17 (i) TrrLE XX.—Section 2005(a) (42 U.S.C. 1397d(a)) is
18 amended— |
19 (1) by striking out “or” at the end of paragraph
20 (7),
21 (2) by striking out the period at the end of para-
22 graph (8) and inserting in lieu thereof *: or’", and
23 (3) by adding at the end thereof the following new
24 paragraph:
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1 “(9) for payment for any item or service furnished v |
2 hv a person excluded from participation in the program
3 under this title pursuant to section 1128 or section

1128A.7.

() DENIAL, REVOCATION, OR SUSPENSION OF REGIS-

CONTROLLED SUBSTANCE FOR EVTITIES EXCLUDED FroMm

4

5

6 TRATION TO \IANUFACTURE DISTRIBUTE OR DISPENSE A
7

8 THE MEDICARE PROGRAM —Sectlon 304(a) of the Con-
9

» trolled Substances Act (21 U S. C 824(a)) is amended-—

10 S _by striking out ‘for .a,t"th‘e -end of paragraph -
11 ® - ,. S o
:  12 o (2) bx .striking out the period at the end of para-
13 graph (4) and iuserting in lieu fhefeof “; or”, and . \>
14 (3) by inserting after paragraph (4) the following L
15 new paragrapu' | o | R
16 ~ ““5) has been excluded (Or dlrected to be ex-
17 cluded) from participation in a program pursuant to
18 section 1128(a) of the Social Security Act.”.

H19 SEC. 9. CLARIFICATION OF MEDICAID MORATORIUM PROVI-
20 SIONS OF DEFICIT REDUCTION ACT OF 1984.

21 Section 2373(c) of the Deficit Reduction Act of 1984
22 (Public Law 98-369; 98 Stat. 1112) is amended—

23 (1) in paragraph (1)— : ' - |
24 (A) by inserting “(whether or not approved)” o
25 after “‘such State’s plan”’, \'
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[ 1 (B) by inserting “(including any part of the
2 plan operatihg pursuant to section 1902() of that
3 Act), or the operation thereunder,;' after “‘Social
4 Security Act”, and
5 (C) b\ inserting “(or its operation’s)”’ after
6 “‘such plan’s”’; and | ',
7 (2) by adding at the end the following new
8 paragraph:
9 “5) In thié subsection, a Stata plan is considered to

10 include any amendment or other change in the plan which is

11 submitted by a State, or for which the Secretary otherwise

12 has notice, whether before or after the date of enactment of
13 the Deficit ReductiOn Act of 1984 and whether or not the
14 amendment or change was. approved, disapproved, acted
15 upon, or not acted upon by the Secretarv.”. |

16 SEC. 10. EFFECTIVE DATES.

17 _(a) IN GENERAL.—Except as provided in subsections
18 (b), (¢), (d), and '(e), the amendments made hy this Act shall
19 become effective at the end of the fourteen-day period begin-
20 ning on the date of the enactment of this Act and shall not
21 applv to administrative proceedings commenced hefore the
22 end of such period.

23 (b) MaNpatory MiNimum ExcrusioNs AppLy Pro-
24 SPECTIVELY.——.fection' 1128(cH3)(B) of the Social Security

25 Act (as amended by this Act), which requires an exclusion of
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not less than five vears in the case of certain exclusions, shall

not apply to exclusions based on convictions occurring before

the date of the enactment of this Act.

(¢) EFFECTIVE DATE FOR CHANGES IN MEDICAID
Law.—(1) The amendments made by sections 5 and 8(f)
apply (excg.pt as provided under paragraph (2)) to payiﬁents
under title XIX of the Social Security Act for calendaf quar-
ters begmmng more than thxrty days after the date of the

enactment of this Act.

(2) In the case of a State plan for medmal assistance -

_under title XIX of the Socnal Security Act whlch the Secre-

tarv of Health and Human Services determines requxres

State leglslatlon in order for. the plan to meet the additional

requlrement_s 1mpo_sed by the amendments made by this Aect,
the State plan shall not be regarded as-failing to comply with
the requirements of such title solely on the basis of its failure

to meet these additional requiréfnents before the first day of

the first calendar quarter beginning after the close of the first

regular session of the State legislaturé that begins after the
date of the enactment of this Act.

(3) Subsection (1) of section 11284 of the Social Securi-
ty Act (as added by section 3(f) of this Act) takes effect on
the date of the enactment of this Act.

(d) PHYSICIAN MISREPRESENTATIONS.—Clauses (i)

and (iti) of section 1128 A(a)(1)(C) of the Social Security Act,
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as amended by section 3(a)(1)(F) of this Act, and subbara-
graph (B) of section 1128B(a}(5) of the Social Security Act,
as amended by section 4(b)X3) of this Act, apply to claims
presented for services performed on or after the effective date
specified in subsection (a), without regard to the date the
misrepresentation of fact was made.

(¢) CLARIFICATION OF MEDICAID MORATORIUM.—

The amendments made bv section 9 apply as though they

were ongmallv included in the enactment of section 2373(c) .

of the Deflmt Redutction Act of 1984. |

() TREAT\IENT OF CERTAIN DENIALS OF Pay-
MENT.—For purposes of section 1128(b)(8)(B)(iii) of the
Social Security Act (as amended by section 2 of}' this Act), a
person shall be considered to have been excluded from par-
ticii)ation under a program under title XVIII if pa;;vmentb to
the person has been denied under section 1862(d) of the
Social Security Act, as in effect beflbre the effective date
specified in subsection (a).

Passed the House of Representatives June 4, 1985.

Attest: - BENJAMIN J. GUTHRIE,
Clerk.
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