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EXECUTIVE COMMITTEE SESSION

TUESDAY, APRIL 28, 1987

" Serate Finance Committee

Washington, D.C.

The session was conveﬁed, pursuant to recess, at 10:05
a.m. in Room'SD-215, Dirksen Senate Office Building, the
Honorable Lloyd Bentsen (Chairman) presiding.

Present: Senators Bentsen, Matsqnaga, Moynihan, Baucus,
Boren, Bradley, Mitchetl,.Pryor, Riegle, Rockefeller,
Daschle, Packwood, Roth, Chafee, Wallop, Durenberger, and
Armstrong. |

Also present: Bill Witkiﬁs, Staff Director; Jeff Lang,

Chief, International Trade Counsel, Marcia Miller, Trade

’Staff, Majority; Josh Belten, Trade Counsel, Minority,

Karen Phillips, and Brad Figel, Trade Staff, Minority.
Also present: Alan Woods, Deputy U.S.T.R.; Alan Holmer,

Chief Counéel, U.S.T.R.; and Robert Jones, Deputy Assistant

Secretary, Department of Labor.
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The Chairman. This meeting will come to order.

Today we-wilt étart the markup and actual voting on
amendments. Let me refresh memories insofar as what we
agreed to early in the session insofar asAproce5ures, and
that is thgt members witl be able to.vote by proxy, giving
that to the Chairman or ranking member or whomsoever they
want amongst members.

In addition to that, votes can be changed or cast up
until 5:30 at the close of normal business hours. Now, that
has been the general procedure -- we'haQe had some variations
in the past, but that is what we stated at the beginning of
this session.

Frankly, whéf we are seeking is a consensus, and, with
the competing demands on the fimé‘of the members with pther
committées that théy have to be meeting with, there is no
way that you are going to have all ‘the members here all the
time. Now, we want to get the true feelings of the members
on each issue that is raised; so, for that day, on that
jssue, they will be able to vote Qp until 5:30, and actually
change a Qote and actuatiy change the outcome. If it is
changed, then that will be announced. Assuming that we have
a meeting the next morning, it will be announced by the
Chsjrman at that time.

Let me also say that what we have done in this

committee in the past generally, and what we will do this

Moffitt Reporting Associates
(301) 350-2223




—

10

1

12

13

14
19
16
17
18
19
20

21

22

23

24

25

time, is revisit issues if someone wants to bring it up for
another vote -- at a later time we will réconsider that
particular issue.

So, once again, that is trying to cooperate with all
of the members and see that we develop a true consensus on
what we want to do on each of these issues.

Insofar as the schedule: To the extent that we can
advise you ahead of time, we will. We can't give you‘
long-term guesses on what that schedule will be, because
so many things happen during the hearings that delay
consideration of one issue or anofher, and something that
you though wasn't gding to be particularly controvedrsial
turns out to be just that.

We will be marking up S. 490. And today -- and . the
staffs have been advised of this_aheéd of time -- we will
be taking up Intellectual Property, Technology Transfer, and
hopefully Trade Adjustment Assistance. MNow, if we have time
after atl of that, we will try to get to section 301 and
start consideration -of it.

For tomorrow, if all goes well, we will be talking about
301 tomorrow. And then for the next day, if we get through
that, we are going to 201 and try to get consideratioﬁ of
that;

Now, those are major items. I have no assurance that
we will be able to complete them by that period of time. But
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1 let me say for the benefit of the members that, as I have

(/\> 2 looked at the book of the amendments that may be offered,

3 some of them appear to be limited only by the Limits of the

4 imagination of the staff.
5 (Laughter)
6 The Chairman. I would say that a great number of thenm
7 have substantial similarity, with just minor gradations from
8 thatf And if we don't let authorship become too big a point,
9 hopefully we can see a combining of a Lot of those
10 amendments; otherwise, we hope we have a long session and
1 pltenty of time to consider this, because we won't be about to
12 meet our schedule -- and I am determined that we will meet |
.
\:) 13 that schedule.
) 14 One of the othér items: When we get through these big :
|
15 jtems, we are still looking at over 100 miscellaneous tariff g
16 bills that we have to consider. We will try to.get as many f
17 || of those on this bill as we can; where we can get some
18 reasonable consensus.
19 So, you see we have a very heavy agenda. Instead of
20 meeting at 10:00 tomorrow we will start at 9:30, and we will
21 be doing that for the rest éf the time, now that I .have gotten
22 over the shock of looking at how many amendments we have that

23 can possibly be offered.

24 So, with that cheerful note, are there questions?

25 Senator Packwood. Mo questions. I think the Chairman
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has put us on notice, also, that if necessary we will go
afternoons or some evenings to fit this schedule. I have
cleared my schedule accordingly and will be here; but I
think all of the members have had fair warning.

Senator Heinz wanted to be here today. He is not
suggesting that you hold up on Trade Adjustment Assistance,
but it is His dad's memorial service, and he has gone. But
if we‘get to that, he has an interest in a number of the
amendments, including some that he and Senator Rockefeller
have proposed, and he said go.right ahéad -- he just wants
his interesfs to be known.

The Chairman. Senator Packwood, I visited with
Senator Heinz abbut that, and we certainly undersfand his
obligations and commitments there. I assured him that we
would have this thing where we could bring up an issue and
have it revisited, and then votes taken égain. And that
that would be available to him, in case we have to pursue
that.

Now, with that in mind, Mr. Lang, are you ready?

Mr. Lang. Mr. Chairman, the first subject you have
announced for today is Intellectual Property Rights, which
begins on spreédsheet page 94 |

(Pause)

The Chairman. Would you proceed with the discussion of
it?
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Mr. Lang. Mr. Chairman, the provision that is in S. 490

is an amendment to section 337 of the TariffVAct of 1980.

- That is a provision that bars the importation of goods into

the United States that aretainted with an unfair trade
practice if they cause injury within the United States.

The provision, which is essentially the same as what
the-Administration proposes, is that in cases where the
unfaif trade practice is a patent, the injury requirement
would be'repeated.

Senator Packwood. Would be what, Jeff?

Mr. Lang. Would be repeaLéd.

Senator Packwood; Thank you.

That is also true of copyrights and trademarks, isn't
it, if it is a statutory right?

Mr. Lang. Yes, sir, it is. It would be all intellectual
property righté.

SenatOr Packwood. All right.

The Chairman. It is my understanding, Mr. Lang, on the
InteLLéctuaL Property Rights, that we had some problem with
the effective date, and that there was consideration of
changing that effective date to conform to the House, where
you have jnvestigations underway at the present time, in ordef
to not complicate .those praceedings. Would you address that
point? |

Mr. Lang. Yes, sir. Under the provision in the Senate
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7
bill, the changes would not take effect until 90 days after
the date of enactment. There are a number of compénieé whose
actions against --

The Chairman. You have cases pending, don't you?

Mr. Lang. Yes. You have some cases pending against
alleged infringing articles.

The Chairman. As I recall there were several --
amongst them, and one I know that has been caled to my
attention, is thét of Texas Instruments.

Mr. Lang. Yes, sir.

The House dealt with this problem by making the
effective date of the provision the date of enéctment, and
then allowing théAInternationaL Trade Commission, which
conducts fhese investigations, to extend the time allowed
under statute for peﬁding‘cases by three months if they felt
it was necessary iﬁ order to implement the provision. As
I understand it, what you are suggesting is that you
substitute the House effective date for the effective date
in S. 490.

The Chairman. Frankly, I don't know of opposition to
that, and I think that would keep us from interfering in
the négotiations taking place.

I would ask for any questions concerning that.
Yes, Senator Rockefeller? .

Senator Rockefeller. Mr. Chairman, I notice that in the
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injury test, patents, trademarks and copyrights are included

but not trade secrets. I wondered if there was any particular

reason for that in the exemption.

Mr. Lang. They are included in S. 490. However,
Senator, our understanding is that the Administration has

some reservations about including both common law trademarks

and trade secrets within the scope of the amendment

withdrawing the injury requirement, because they are not
statutoriglly4mandated_protection of intellectual property
rights. But S. 490 does currently treat them as within the
scope of the amendment ‘to section‘337. So, in those cases,
if S. 490 1is approvéd,.there would be no requirement to
demonstrate injury.

Senator Rockefeiter. They uoutd come under the
exemption?

Mr; Lang. Yes, sir.

Senator Rockefeller. That is by implication, or by
fact?

Mr. Lang. MNo, it is specific. And you can find that
on spreadsheet page 94 in the right-hand column, the third

"

jtem down, which begins, '"...the same as H.R. 3, except...

"and you will see irn the fourth or fifth Lline, Y. ..common

law, trédemarks, and trade secrets."
Senator Rockefeller. I see it. Thank you.
The Chairman. Now, back to the amendment -- the
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technical amendment, in effect -- that I am sujgesting,
in conformance with the House, the reason for giVing.the
90-day delay in the Senate bill was to give the ITC a
chance to adjust to ongoing cases, the new standards. But
I believe the House bill better addresses that, by giving
the ITC discretion as to when it is appropriate to adjust.
I would therefore urge its adoption, unless there are
further qgestions concerning it.

Are there quéstion?.

(No response)

The Chairman., Well, altl in favor of the amendment, make

it knéwn by saxinq Avye. i

(Chorus of;Ayes)

The Chairman; Ooposed?

(Mo resnonse)

The Chairman. The amendment is carried.

Senator Mitchell, you had.an amendment that you wanted
to offer.

Senator Mitchell. VYes, T do, ™Mr. Chairman. It would
deal with the nroﬁlem of Intellectﬁal Property Rights, and
it would establish a procedure whereby tEeVTrade
Répreséntatiﬁe would identify a list of priority foreign
céuﬁfries which deny aeauate and effectiVe protection of
inteilectual nronerty rights or fair market access to U.S.
intellectual oronerty coméénies. It would require the UST®
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19
to initiate proceedings under section 301 to investiqgate
anv unfair act or nolicy and make recommendations to the
President of a possible action.
This is an amendment that is intended to decrease
barriers to intellectual property rights and to deal with the

problems of piracy by foreign countries.

Senator Packwood1 May I ask a question? .

The Chairman. Yes, of course, Senator Packwood.

Senator Packwood. As I understand, George, what }ou have
got is basically an accelerated 301 process, although the
President is not compelled to mandatorialtyvretatiate.-

Senafor Mitchell. That is correct.

Senator Packwood. I am inclined to agree with your
amendment. I hOpe.it doesn't cause other industries to say,
"wglt,_why'don't we get an accelerated processé“ But I
think what you have done in this particu[ar area better Lends
itself to an accelerated process than in many other areas;
this at least is a more provable area than some of the other
ones we have to deal with.

Senator Mitchell. It is. And in addition, chh
properties tend to be such that their value may decline
rapidly with time, as they are by definition "intellectual
properties'; and I think the current process simply doesn't

lend itself to dealing with their problems in a timely

fashion.
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"action. Is that right?

11
The Chairman. So, if you don't get an agreement within

six months, then the President is authorized to take remedial

Senator Mitchell. That is correct.

The Chairman. And withdraw trade benefit agreements or

GSP.
Senator Mitchell. That's right.

In the first instance, with respect to the investigation,

the U.S. Trade Representative may prefer such investigations

under two circumstances: If he determines that the foreign

country in question has entered into good-faith negotiations,

he can make the judgment that they may defer the

investigations; or, if he determines that the investigation

itself would be detrimental to U.S. economic ihtereSts,
the national economic interests of our country. So, you
have several steps along the way that provide for not

proceeding under certain defined circumstances.

The Chairman. Are there further questions?

(No response)

The Chairman. My understanding is that Semator Bradley

is on the way and wants to offer a provision on the
~amendment.

Mr. Holmer. Mr. Chairman?

The Chairman. Yes?

Mr. Holmer. While we wait for him --
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that the USTR wants to go address, then when we try to go

12 i

The Chairman. Fine, Mr. Holmer; we would be glad to
have your comments.

Mr. Holmer. I just wanted to raise a couple of the
concerns that we have with respect to the amendment: We
strongly support the objective behind it, but it is difficult
for us to determine what it is that is broken with respect
to current law that needs to be fixed. We see the
U.S. Trade Representative and this Administration having the
most agressive program in the history.of the country to go
after intellectual property rights' barriers in foreign
countries.

The biggest concern we have is, when you e;tabtish

what the priority countries are, in terms of the countries

negbtiate with countfies that have not been designated as
"priority countries,'" it is a pretty ready argument for them
to respond: "Well, gosh, you have already indicated publicly
that we are not a prfority country as far as you are
concerned," and it does make it more difficult for us to be
able to negotiate with them.

We are pleased fhaf'there is no mandatory retaliation
fhat is included at the-énd_of fhe day with respect to this
amendment;-but we do think that-theré are going to be some
instances, by stigmatizing some countries as being

"nmon-priority countries," that it may have a counterproductive
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impact.

Senator Packwood. On the other hand, they may prefer not

to be stigmatized as '"priority countries."

Mr. Holmer. Exactly.

Senator Mitchell. Well, the response to the question
of what is broken is, as I suggested earlier, that the
uniquely short tifespan of the products'inVoLved when you
are dealing with intellectual property means that the‘
lengthy procedures under the exiéting 301 frequently result
in no action prior to.the time the damage has alfeady
occurred.

Senator BauCuS; WOula the Senatok yield? I was just
wondering, if you coutd rank on a cha}t the number of
countries that have significant intellectual copyright
infringement, and overlay on top of fhat the countries that
would be ranked as priority countr%és, would there be a
correlation there, or would there not be a correlation?

Mr. Holmer. Wéll, there would be some correlation.

Senator Baucus; How much of a cqrrelation?

Mr. Holmer. The problem we have right now is, the
U.S. is in a relative minority of countries in the world in
terms of strong protection 6f inteLLectuaL property rights,
and we éreitrying *—Vwith a fair amount of success =-- in
dragging alopg the rest of the world.

Senator Baucus. You are not answering my gquestion. I
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L trying to get at the point that Senator Packwood and you
(%NB 2 yourself raised; that is, in some cases you are dealing with
- 3 countries that are nonpriority countries, that in cht some
4 countries do not want to be priority countries.
5 You both have legitimate, good points. I am trying to
6 find out where-is the resolution.
7 So, again, what is the correlation between countries
8 that are significant infringens on the one hand, and countries
9 that wéhld be priority countries under this amendment?
10 Mr. Holmer. Well,.my-guess is that if you had to Llist
n the countries that we would regard_as being infringers, it
12 would be I would guess well over 20 or 30 countries. |
(i:) 13 Senator Baucus. I said "significant" infringers. A ?
14 Mr. Holmer. I'gueés it is in the eye of the beholder. .
!
15 I could easily get you a List of at least 20 with whom we
16 have --
17 Senator Baucus. Mow, would those 20 be priority
18 cbuntries, or would they not be?
19 Mr. Holmer. They are certainly priority countries fqr
20 those industries that have had problems with respect to
21 access to that market, or problems with respect to
22' intellectual property protection.
23 Senator Baucus. It sounds pretty mushy to me.
iu‘ ) 24 Well, thank you.
B 25 Senator Packwood. Let me ask you,>George, if I
Moffitt Reporting Associates
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understand what you hope the amendment intends. Secretary
Holmer indicates you have got quite a number of countries
that sort of violate this, 20 or 30. You are hoping that
maybe he can say, 'Here are the top seven or eight that
constitute 90 percent of the violations, and those are
briorities”?

Seﬁato} Mitchell, Right.

Senator Baucus. Well, is that thé case?

Senétor Packwood. Well, I don't know.

Senator Mitchell. There is no specific number.

Senator Packwood. WMo, no -- I understand that. But
so, you sort of Leave it to the USTR's judgment, the
Administration's judgment, as I understand it, and they say,
"ALL right, these are the top seven or eight that
constitute the overwheLming.buLk of intellectual property
violations." And I think what Mr. HoLme; is saying is, if
you happen‘to_be one of the other 15 or 20 that are left
out,imaybe then they would come to you and say, "Well, we
are not important; we are not even on your priority list."

I don't know if that js what your fear is or not.

Senator Mitchell. It is the hope that the countries
inVoLved will alter their behav{or so as not to be included
on the priority list, and therefore much of the intent will
be accomplished prior to that time.

Second, thefe is no limited number; so they can identify
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as many as they want. And if you are inclusive in it, you can

get much of the problem.dealt with, both through the

" behavior prior to the designation and in the designation

process itself.
Senator Baucus. Why do we want to even name the

countries that are priority countries? It seems to me we want

"to speed up the process and keep .them guessing.

Mr. Holmer. And speed it up for everybody.

Senator Baucus. Yes. Why can't we do that? Why do we
want to néme these countries and get those off the hook?

Senator Mitchell. Well, because there is a difference
in the volume and the intensity of activities in various
countries.

Senator Baucus. But leave it to the USTR to figure
out which ones those are, and keep fhem guessing a Llittle,
then 9o after those countries, it seems to me. Why name
them?

Senator Mitchell. In the first place, as Senator
Packwood's question suggested, thére are a relatively small
nﬁmber, with respect to which the total volume of the
probLem is far greater. If in fact you have got the matter
resolved with Eespect to them, you would be resolviﬁg most
of the.problem and you would have it dealt with.

So, I think the idea is that, by indicating that you
are going tp have.a desfgnated list, you will affect the
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behavior of all prior to the time of designation. If you
don't have any point at which there will be designation,
then presumably you are not going to héve any response with
anybody; as peoplte will make an effort to stay off the Llist,
if there is to be no list, then there 1is 60 effort that
you are going to get from them.

Th; Chairman. And the point that you put the worst
offenders out there on the list, if they.don't.get off of it
ahead of time, and you concentrate on and emphasize that.

Well, Senator Bradley, do you have a comment?

Senator Bradley. Yes; Mr. Chairman.

As I understand the amendment, there are two tracks
here. The Natio5aL Trade Estimate identifies the list of
foreign countries, and the first track is those who deny
adequate énd effective protection of intellectual property
rights -- in otﬁer words, they don't have adequate protection
of intellectual property rights in the country.

‘The second track is for those countries that deny fair
and equitable market access to U.S. companies that'reLy on
intellectual property rights.

Now, I think there is a real distinction between these
two. I think that the first one is justified -- those
countries that deny intellectual property rights. The
second one, in my view, is not justified, particularly in
light of the rest of this bill. We have now in the bill a
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streamlined 301 procedure, where there is a 19-month period,
And for actions that are unjustified, a violation of treaty,
it is a mandatory retaliation. For those that are unreasonable
unreasonable, basically unfair practices, it is not mandatory.
And what this amendment does is to short-circuit the 19-month
period to onLy six months for a pafticular industry -- that
is, an industry that relies on intellectual property rights
and says, "If you want market access, you can get a
determinafion and retatiatidn within six months; but‘if any
other industry wants market access, it will fake them up to
19 months to get a decision."‘ In4my vfew, this is a kind of
special exception fér a particular industry.

This is not to say that it might not be merited, but

it just means there will be other industries that will now
be coming in to attempt to riddle what we have done

generically on 301.

And this is again to say that the first provision here,
if a'countﬁy denies.intellectuat property rights, denies an
adequate and effective protection of jnteLLectuaL property
rights -- in other words, if Couﬁty-X is counterfeiting or
not protecting U.S. trademarks, or whatever == then they
should get an expedited procedure. But if a company thaf
has intéllectué[ property rights simply can't get market
access, I pérsonatly don't see why that company should be
given special treatment while another country or industry
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that doesn't have property rights is not given an expedited
procedure.

Senator Mitchell. Mr. Chairman, may I respond to that?
The Chairman. Senator Mitchell.

Senator Mitchell. There is not "an'" industry involved.
It is not sector- or industry-specific. It deals with é
produét Oor a process uhich by definition has a very limited
LifeSpaﬁ in terms of value, and which says that the 19-month
or the.ordinary process under 301 is simply inadequate

because the economic Lifespan of a film or a record or a

computer software program may be measured in just a few

months.,

It seems to me that, say we cannot make a distinction
based on a real problem of an indusfry for fear that others
may make the same argument, is to suggest that we are
unable of making any discerning judgment with resﬁect to
problems in our society. And the answer to anybody else that .
comes in is that, ”Ifiyou don't have a unique circumstance,
which doesn't have this particular problem, then you are
not entitled to this relief.'" That is the entire process
there of making discerning judgments.

In this case it is not a particular industry, it is not
a particular product; it is by definition an intellectual
property which spans the entire economy == cregtive arts,
industrial manufacturing, publishing, computer software,

befitt Reporting Associates
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process patents, copyrights, trademarks -- that is the
defining mechanism.

So, what we are doing is recognizing that, because of the
possibly very short economic lifespan of this particular
product, you have to have some kind of expedited procedure;
otherwise, it is inadequte.

Second, in terms of who tracks, it is a singl provision,
a single provision which provides for action under either
of these alternatives.

Senator Roth. Mr. Chairman?

The Chairman. Senatbr Roth.

Senator Roth. I would just Llike to reinforce what
Bill Bradley said. I have the same concern.

First of all, we have (imited resources; whether it is
in the Depértment of Commerce, or whether it is the USTR
that is involved in the mafter, our.reSOQrdes are unfortunateL
not as extensive as I think are necessary. And I think it
would be a mistake -- and I might say this as one who has
been a principal sponsor of intellectual property rights,
so I feel very strongly about these provisions -- it seems
to me it would be making a mistake 'giving this kind of
priority, because what could happen is that other cases of
equal importance, of a different nature, might have to be put
on the back table.

I think we Have to have some confidence in the
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Administration, whoever that may be, that they are going to
exercise the best judgment. For that reason, I think it is
a mistake to put one set of problems on a fast track.

Senator Packwood. I have a question, Mr. Chairman.

The Chairman. Yes, Senator Packwood.

Senator'Packwood. Geofge, what ié it you are exactly
trying to achieve? Maybe I am missing the point. .Is it
access of intellectual properties in the fofeign countries,
or to stop them from violating our intellectual properties
by illicit copying and selling things here? What is the
motive?

Senator Mitchell. Both,

Senator Packwood. You are talking about a short
duration, and I am not sure I understood that.

Senator Mit;hell. Well, the economic value of a film
or a record or a computer software program may decline very
sharply in time; it is current; it can become quickly dated.
The existing procedures, including the procedure that Bill
mentioned of 19 months, may be such that it has been rendered
valueless during that peribd. So, there is no meaningful
profection if you are going to wait that Long a period of
time.

But the whole objective here is to encourage people to

discontinue both of the practices suggested: One, prohibiting

access; and the second is pirating.
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So I think_that what you are saying is that you are
eliminating a major part of it. You can't say, "Well, we are
for doing it," and then say, "But we are not going to provide
this," because then you are really not accomplishing it énd
it is really just Lip service.

So I think what we are trying to do, in what I think is
a very moderate and responsible way, is to encourate the
Trade Repfesentative to identify those countries that are
the worse offenders and to seek to engage them in good-faith
negotiations to bring about a reduction in the activites
which no one disputes -- no one disputes -- are harmful td our
trade intereéts and violate either our laws or our concept |
of their inequit;bte'market access.

Senator Bradley. Mr. Chairman?

The Chéirman. Yes. Senator Bradley.

Senator Bradley. Let's say I'm a farmer, and I want
to get market access. I don't have intellectual property
rights here. I certainly have a time-sensftive product. But
I am subject to 19 months, versus someone who has
intellectual property rights and gets a six-month duration.
Say I want to bid on a construction project. It is moving.
I have a 19 months wait; whereas intellectual property
rights has a six-month wait.

I think what we are doing here is opening up the 301
procédure to a series of exceptions; and that is not to
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not to say that the first part of this amendment is not
important -— I think it is important. Those céuntries that
deny intellectuaL property rights should get hit with an
expedited procedure. But those countries with whom we have
problems on market access, or a sector has problems on market
access, I think they don't deserve the expedited procedure.

If we give it to intellectual propert} rights, we are
then going to face a series of amendments that will make the
argument on agriculture, that will make the argument on
construction projects, and any number of other areas that
will be viewed or at least termed'time-sensitive.

So Mr. Chaipmah, at the appropriate time I would Llike té
call for a division of the Mitchell amendment.

The Chairman. Yes, that will be fine. But let me ask
é guestion of Senator Mi;;hel(;

As I understand it, that 19 months dnly applies to
trade agreement v%olations. So we are talking ;bout
something different here in the question of the timeliness
or the Life of the product.

Senator Mitchell. That is correct, Mr. Chairman. This
is a sifuation where not only are there no agreements but
what we are saying is'that they don't have to proceed wifh
section'301 investigation if the USTR determines that that
foreigﬁ ;ountry is simply négotiating in good faith.

So, as to the business of agricultural products, you

Moffitt Reporting Associates
(301) 350-2223




25
can't duplicate a tomato and sell it as the original.
product.

There may be other valid arguments; but, to suggest that
we should deny something which has a valia argument on the
ground§ that someone else may be able to make a valid
argumént, it seems to me to deny oursélves any concept of'
making independent decisions or judgments based upon the
Validity or Llack of a validty of a particular case.

If we are to say that we never are to legislate because
it might establish a ﬁrecedent for sométhing else, then we
might as well banisﬁ the notion of legislating.

If someone else can make a good case that they have a
particular circumstance that requires relief, that:they are
now being denied access or béing denied the protection of
our laws, then we ought‘to be giving them help. We bught
not to be denying it to someone else on the grounds that
there may be a later request that is valid.

So, I think we ought to evaluate each cage on its
merits. It seems to me there has been no_suggéstionlhere
that this case does not have merit; the only suggestion that
has been made is that.someone else may come in and Make a
similar argument. If they do, we ought to evaluate that case
at that time.

It seems to me that we have here a situation where there
is, in my judgment, a distinguishing fact and one which
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renders the current mechanism -- and even the mechanism
in this bill were it to become law -- as a nullity as to
this particular property. It makes relief, for practical
purposes, unavailable.

Senator Daschle. Mr. Chairman?

The Chairman. Yes.

Senator Daschle. If the Chairman would recognize me, I
would like to ask George a question, if I codld, with regard
to the USTR's responsibility with regard to the deferral of
this whole process.

.As I understand your amendmént, the USTR would be
allowed to defer the implications of this amendment if it
were detrimental economically -- to either country, or
simply to our count}y?

Senator Mitcheil; To our country.

Senator Daschie. And second, if in‘the opinion of the
USTR the other country were making progress with regard to
resoLVing the problem that you are addressing.

Senator MitcheLL.j Yes.

Senator Daschle. Could you elaborate on that? It seems
to mé that that really is the out for any reaL concern here;
that if in the opinion of the USTR he has the authority to
make a unilateral decision here, it is a very practical
approach to trying to address the issue. Could you address
that?
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Senator Mitchell. Yes. The USTR may at any time

determine that the foreign country in question is negotiating

in good faith to deal with the problem; that is, the mere

existence of good-faith negotiations would be a sufficient
basis to defer the investigation under 301.

The secbnd.is that the USTR has the authority to
determine at any time-that to undertake.the investigation
would be detrimental to the United States national economic
interests. That is a very broad grant of authority.

I think the argument is made we should place some
discretion in the hands of the USTR. This does just that --
it prompts just precisely that. And under the circums;ances,
I think it is a reasénable, quite modest approach, in fact,
in terms of achieving the objective.

The Chairman. .If I may.jnterrupt for a procedurai
point here, just for a moment.

(ﬂhereupon, at 10:43 a.m., the meeting was receésed.)

AFTER RECESS
(10:45 a.m.)

The Chairman. Now if you would proceed with your
comments. Senator Bradley, did you have some other point?

Senator.BradLey. Mr. Chairman, my only point is that
we are headed here now toward a 301 procedure, intellectual
property rights, that will be followed by the farming sector,

by construction projects, by certain customized products,
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et cetera, and it will riddle the approach that is taid out
in this biLl. That is my concern.

Again, I believe that countries that deny intellectual
property rights should be hit and that we should have an
expedited procedure. But if the question is market access
only, I think that this i§ the first exception to thé rule
that we have carefully worked out in the committee, and that
it will be followed by other exéeptions.~ And I think that
the other exceptions will be difficult to turn down, because
the arguments will be similarly compelling.

The Chairmanf Are you prepared to offer your division?'

Senator Bradley. Yes. I would offer a diVision of the
Mitchell amendmen¥ requiring a vote on fhe first and the
second -- separate votes on_the‘ffrst and.the second -- or
at least a vbote on the secbnd if no‘one objects to the first.
I don't object to the first.

The Chairman. ALl right.

Senator Packwood. Tell me, Bill, what do you mean by
"first" and "second," so I can Qnderstand what I am voting on.|

The Chairman. Mr. Lang, would you cite the first
section, and then the second section?

Mr. Lang. As 1 underétand it,‘Senator Bradley would have
the Mitchell amendment divided into two parts. The first
part would apply the amendment to foreign countries that deny
adequate and effective protection of iﬁtellectuat property
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rights. And the second part would apply the Mitchell

2 amendment to countries that deny fair market access to U.S.

3 products imbued Qith intellectual property.

4 The Chairman. Would you Have any objections, then,

5 Senator Bradley or Senator Mitchell, if we go ahead and vote
6 on the first part, then have a vote on the second part? Is

7 that agreeable?

8 Senator Bradley. VYes.

9 Senator Mitchell. Yes.

10 The Chairman. Are there any further questions?

1 (No response) )

12 The Chairman. Then once again, the motion is presented
13 that we vote on the first part of the Mitchell amendment,

14 which has just been stated by Mr. Lang.

15 Are there other guestions concerning it?
16 (No response)
17 The Chairman. AllL in favor of that motion stated make

18 it known by saying Avye.

| 19 (Chorus of Ayes)
20 The Chairman. Opposed?
21 (No response)
22 A The Chairman. And Senator Rieéte, by proxy, will be
1 23 listed as voting for it.
‘ - 24 AlL hight now, the motion is on the second part of the
t,,) 25 amendment by Senator Mifchell; Are there further questions
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about it before we vote?
(No response)
The Chairman. If not, all in favor of the second
part of Senator Mitchell's amendment which deals with market
access make it known by saying Aye.
(Chofus of Ayes)
The Chairman. Opposed?
'(Chorﬁs of Mays)
The Chairman. The Chair is in doubt. May we have a
show of hands?
ALL in favor of the motion, raise your hands --
and thgt is in favor of Senator Mitchell's second part.
(Show of hands)
The Chairman. The count is one-two-three-four, and
Senator Riegle is five.
Senétor Armstrong. I would say it'is a pretty noisy
group.
(Laughter)
The Chairman. And Senator Heinz votes Aye, so thaf'is
Six.
AlLL éf those opposed?
(Show of hands)
The Chairman. One-two-three-four-five.  The motion
carries by a vote of ﬁix to five.

Senator Pryor. Mr. Chairman, may I ask a question?
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The Chairman. Senator Pryor, yes.

Senator Pryor. On the Mitchell amendment -- well,
wait, it passed. Well, in further votes as we g& through
this markup, what will be the ultimate rule, Mr. Chafrman,
about revisitfng an issue should an amendment fail or a
portion of an amendment fail? .

The Chairman. Senator Pfyor, that was stated at the
beginning of the meeting, but we will go through it again
because a number of you were not here at that time.

The rule that we agreed on at the early session of
this committee, one of the first meetings of this committee,
was, first, that you.could change your vote, or vote, up
until the end of the buéiness day on the day the vote was
taken, and we designate that as 5:30. ]

Now, in addition to that, it has been the general
practice of this commitee -- not always és you got into a
tough bill, toward the end we finalty'Locked it up; I can
recall that on the Tax Bill, a good example of that -- that
we will revisit these issues if they are requested.by the
members.

Now, I reserve the right to change that as we get near
the end if we are having problems finishing up. As I recall,
Senator Packwood did that -- finally had to -- on the Tax

Bill toward the end. He had to lock up the decision so we

could move ahead. But at least for the présent, we will have
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it open to go back and reread these issues and ask for
another vote, if you want it.

Senator Pryor. Thank you, Mr.Chairman. I am sorry I
was not here when you first discussed this issue.

Senator Baucus. Mr. Chairman?

The Chéirman. Yes, Senator Baucus.

Senator Baucus. - As I understand the procedure, then,
when there is a vote, an absent member can, that day, record
his vote?

The Chairman._ Even if it changes the result.

Senator Baucus. Even if it changes the vote?

The Chairman. Yes. And we discussed this at the

beginning of this session. That is what we agreed on, and

‘that has been the practice by a number of the Chairmen --

not always, but generally so. So you can even changé the
result, and that would then be announced the next morning.

But what I am striving for is a true consensus, SO we
know what this committee wants, and that you have throughout
that day to do that.

Now, the argument is made that you are going to have
the blandishments of the lobbyists and all that sort of
thing. You have had them already. And if you can't stand
up to that one, you ought not be in ;his job.

Senator Baucus. Mr. Chairman, I am not going to do
anything to stand in the way; buy it is my personal view
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that a vote recorded after the result has been announced,
recorded later that day, should not change the result, that
we should come back and vote again in open session, if we
wanted to; but I am not going to stand in the way of it.

The Chairman. Well, Senator, I would have to differ
with you. What I am trying to do -- there are so many
demands on the time of thé Senators to be at other
committees that I don't want any of us standing around here
waiting until thqy see somebody leave the room and then
call for their amendment. I wént to be able to say that
for the rest of that day that that member who had to leave
and had other demaﬁds on his time can register his Vote,
even if it means.a chénge of that vote.

Senator Bradley. Mr. Chairman, if I could, what was
the vote Qh'the Mitchell amendment?

The Chairman. Six to five for the Mitchell second
section of the amendment.

I understand there is doubt about the count,

(Laughter)

ThevChairmah.~ So, if there is, we will go through it
again and we will just call the roll. I don't want any
question about'this thing.

Senator Matsunaga. Mr. Chaifman?

The Chairman. Yes, Senator Matsunaga.

Senator Matsunaga. Before we proceed on the vote:

Moffitt Reporting Associates
(301) 350-2223




)

10

1

12

13

18

19

20

21

22

23

24

25

34

.Provided that a quorum was present at the time that the vote

was faken; absent members may come to vote. Is that it?

The Chairmaﬁ, No. -

Senator Matsunaga. fhere is no provision for a quorum?

The Chairman. No, not for an amendment.

Senator Matsunaga. At the time that a vote is taken,
there need not be a qurum?

The Chairman. Let me check that one.

Mr. Wilkins. The quorum for doiné business in the
committee is initially §even. The committee may continue to

do business with as few as five members, once seven have

COme.

The Chairman. That is right. Good. So, we don't need
the traditional 11 Llike we just had to vote on the nomination.

ALL fight. Let us have é vote on the second part of the
Mitchell amendment.

Senator Baucus. As I understand it, then -- I hope,
I am not causing problems here - votes during the day don't
mean anything.

The Chairman. Oh, yes, they do. Not so, at all.

(Laughter)

Senator Baucus. And alt that counts the next morniné_
as to what happened the prevfous day is =--

The Chairman. Senator Baqcus; we have been through

this repeatedly in this committee, and it has happened to us.
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I can cite you some specific instances where votes were
changed. And we had that.
But what I am asking for is to move the business of
this committee aLong,_and that we develop a true consensus of
what the feeling of the members happens to be.
You look at this. We have 11 or 12 members. But time

and time again we will not have that, because of the demands

on the time of these members. I just don't want to be in the
situation where we say, '"Well, we have two on the other side

who have just lLeft the room" for whatever reason, '"so I

am aoing to call for my Vote now.'" Some members are not
above that. So, what I am trying to get is a true reflection:
of what a majority of this committee wants, and they have
for the rest of that day to do it.

We have done this time and timé again in the past,
Senator Saucus.

Senator Mitchell. M™Mr. Chairman, I am sorry Mr. Wilkins
was in douht -- I wasn't on the preVious vote, and I didn't
think you were.

Bﬁt T would like to ask a procedural question. It is
obviously a Qery close Qote. Yhat you haVe here is
Senator Bradley trying to strike one proVision out of my
amendmént;

Senator RBradley. %o,

Senator Mitchell. It is single-fold, and is hot the
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oroner vote on & motion by Senator Bradley to delete a

probision that is in this amendment?

Senator Rradley. Mr. Chairman( I did not propose a
motion to strike or to delete: I oroposed the diVision of the
améndment into two votes. We haVe already gone through half
of the division. 4e voted on the first half.

Sénator Mitchell. Actually, we voted on bqth.

The Chairman. Me Qoted on both.

" (lzaugqhter)

Senator Mitchell. Now that you mention it.

The Chairman. But I understood there was some quesfion.

Senétor Packwood. Mr. Chairman?

.The Chairman. Yes?

Senator Packwood. I think you could nrobably resolve
it just by calling the roll. Bgcause if we are going to
eQer fdllow tﬁe theory thaf you can cﬁaﬁge your vote or come
back, that's all right; just QOte again. Sure.

The Chairman. “ell, if there is a question on this,
let us get it done aaain. we.are talking now about ;he
éecénd half of that aﬁendment. Let me ask on,‘on procedures
just to be sure we are right, when we are Qoting on the
éecond hatf, énd there is a diVision, is it a question to

delete or is it a vote on the second half and therefore

requiring an affirmative vote?
Mr., Wilkins?
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1 Mr. HWilkins. Mr. Chairmah, my interoretation would be,
2 on a division, that it would require a majority vote to
3 || adont the second division of the amendment.
4 The Chairman. That is my understanding. All right.
5 Mow, the Qote is on the second half, aﬁd this is the
6 market-access oroQision. We will call the roll.
7 THe Clerk.A Mr. Matsunaga?
8 (No response)
9 The Clerk. Mr. Moynihan?
10 (Mo resnonse)
1 ' The Clerk. ™r. Baucus?
12 Senato? Baudqs. Aye.
13 The Clerk. Mr. Boren?
14 (Mo resnonse)
15 | The Clerk. Mr; éradley?
16 Senator Bradley. MNo.
17 The Clerk. Mr,_, Mitchell?
18 Senator Mitchell. Aye.
19 The Clerk. Mr. Pryor?
20 Senator Pryor. No.
21 Thé Clerk. "r. Riegle?
29 Thé Chairman. Aye, by nroxy.
23 The Clerk. Mr. Rdckefeller?'
) 24 Senator Rockefeller. No.
?-. | 25 The Clgrk. Mr. Daschle?
M(I)ffit.t Reporting Associates
(301) 350-2223




22
23
24

25

38

Senator §ieqle. Aye.

The'tlerk. Mr. Packwood?

Senator Packwood. No.

The Clerk. Mpr. Dole?

" (No resnonse)
" The Clerk. Mr. Roth?
Senator Roth. No.
The Clerk. "r. panforth? -
(Mo resnonse)
The Clerk. Mr. Chafee?
"(No response)

The Clerk. M™r. Heinz?

Senator Packwood. Avye.

The Clerk. Mf.lwallop?

(Mo resnonse)

Thé Clerk. Mr. Durenberqger?

Senator Dureﬁberqer. Mr. Chairman, I have thezﬁVantage
of coming without benefit of éll of the debate and discussion;
I will Qofe no.

'(Lanhter)

The Clerk. Mr. Armstrong?

Sénatér Armstrong. MNo.

The C[erk. Mr.VChairman?~

The Chéirman. Ave.

Senator Matsunaga. Mr. Chairman, unactustomed>to my name
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being called first, I didn't recognize my name being called.
I Vote Aye.

The Clerk. You yote Aye?

Senator Matsunaga. Yes .

Mr. Wilkins. The vote is seven to seven.

The Chairman. As youw know, that Qotg is left opnen for
the resf of the dav.

atl rigﬁt.

Senator Rockefeller. Mr. Chairman?

The Chairman. Yes.

Senator Rockefeller. Might I reVisit the matter of a
moment aqé abéut trade sé;rets?

The Chairman. Yes, of course. Go ahead.

Seﬁator Pockefeller, InAconsuLtation with comm{ttee
gtaff, it appears that in fact trade secrets are not included
in the injury test under 337. Theylare_included in all the
other brovements, intellectual pronerty prerments, with
Eespéct to 337. It is not cLear to me why trade secrets
should be giVen prerments--- treatﬁents under eQerything
él§§ bﬁf not under the iniurv test -- and I would like to
Qéé them included in that injurv test. I would just ask
the cémmitteé staff's interpretation of that.

The Chairman. Mr. Lang, would you cdmmeﬁt on that?

Mr. Lang. Senator Rockefeller, we did misspeak the

first time you asked the question. On reviewing the
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statutory language, you are correct: The trade secrets and
other nonstatutory intellectual oroperty rights would not be
cerﬁed by the amendment remoVing the injury test from
section 337 inVestigations.

Senator Rockefeller. If those were to be included,

Mr. Chairman, how would I onroceed to do that? If trade
secrets were to be included in the injury test, specifically?

The Chairman. Then I assume you wduld propose an
amendment for that ourpose. UWould you like to offer that
at this time?

‘Senator Rockefeller. I don't, because I simply noticed
it when I came in this morning. But it would be just to
include that.- There is an interrelationship between trade
secrets and other intellectual property matters, and it would
be very difficult to aoply one without the other, I would
think; and I would'jﬁst ask that the tradé secrets be
included in that list.

The Chairman. Mr. Hotmer, would you like to comment on
that?

Mr. Holmer. Yes. Mr. Chaifman, as a nbn—intellectuat-
rights expert, what we are talking about here are things Llike
for example, the nrecise temperature that avpatented process
is used. And the réason why we did not include it in our
bill, and the reason why it wag not included in the bill as

it was pnassed by the House, is that trade secrets -- there is
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really no injury to the public good that is being talked about
here. For example, if you have a protection with respect to
patents, you really are denying access to that patent to the
public; whereas, with respect to trade secrets, it is
something that is secret anyway and not available to the
public. It is not what is considered a federally-recognized
intellectual broverty right; it is goVerned by State law, and
there is no consistency among the State laws. And that is
why the Administration proposed that it not be included;‘and

why the House also did not include it.

Senator Packwood.. Mr. Chairman?

The Chairman. Senator Packwood.

Senator Packwood. As I read 490, you haVe‘made a
di;tinction between statutory and nonétatuto}y. And, perforce,
statutory is public -- the patents, the_cogyfights, the
trademarks. The trade secfets are deliberatlyvnot opublic, I
think théy would be probably unwisely lumped together with
the nublic protections.

Senator RockefeLLer. Mr. Chairman, my view on that wodld
be that tﬁey are very much a fact of intellectual property =--
there is a direct and absolute interrelationship. I understand
the State law aspect of it, but we are involved nere in the
consideration_of intellectual pronerty of which tradé secrets
are an integral part.

The Chairman. Are there further comments?
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(No response)
The Chairman. Senator, do you have an amendment that
you are offering?.
Senator Rockefeller. Simply that the trade secrets would
be included in the injury test under 337.
The Chairman. Mr. Lang, do you have further comments?
Mr. Lang; No, sir.
The Chairman. And the amendment is now offered?
Senator, you are offering the-amendment?
Senator Rockefeller. Yes.
The Chairman. ALl right.
You have the amendment before you. AlLl in favor make
it known by.sayiné Aye.
(Chorus of Ayes)
The Chairman. Qpposed?.
(Chorus of Mays)
The Chairman. There is a question. Ail in favor make
it known by a show of hands.
(Showing of hands)
The.Chairman; Opnosed?
" (Show of hands)
The Chairman. The amendment fails.

(Continued on following page.)
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The Chairman. On the trade adjustment assistance, there
are a couple of technical amendments that the chairman would
Like to offer. Oee of them is an amendment to provide
borrowing "authority for the Trade Competitive Trust Fund. This
is not unique to this particular fune.

As I recall, Qe did that for fhe Superfund, where it
might run'shorf for a period of time, and We allow the_
borrowing of it, and fhen we allow the adjustment in fhe
tax in_the fotfowing year to try to make up and paf off
the amount of money borrowed.

Senator Hatsunaga. What‘page'is he on in the
spreadsheet?

Mr. Lang. You are now in the Trade Adjustment Assistance
part of the spreadsheet. It beginsvon spreadsheet page 47.

The financing parts of the program are reflected,
beginning 05 spreadshees pege 50. And under the proéram
set up in the Senate bill, a trust fund is created, funded
by a duty on imports.that is capped at one percent ad
valorem. In fact, the CBO estimate suggests that a much
smaller duty will be sufficient to fund the program; between
0.5 and .1 percent ad valorem would be sufficient to fund
the program in its first year.

As 1 understand.it, the chairman's amendment would
simply assure that the fund was always filled up from fhe
import duty rather than from general revenues so that, if in
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any year the Treasury's estimate as to_the Level of the import
duty necessary to meet the obligations of the Program were
insufficient, then ih the next year the import duty could

be adjusted so as to repay the general fund what had been
borrowed to provide benefits under the program.

The Chairman. The point being, as you stated, that
what we are seeking is that the import duty always pays
for the benefits. Senator Packwood?

Senatdr Packwood. Mr. Chairman, I have misgivings about
the fmport fee. We started down this road Llast Qear in
the'reconciiiation on thé tax bill regarding an import fee
for the Customs Service, as I recall. Now, we are going to
go down thjs road for an import fee for trade adjﬁstment
assistance, and I am not sure how broédlytthe imagination
ean conjure up other social obligations or functions of
Government fhat we say are reLafed to trade, one way or
anothgr‘and, therefofe; finance them with ah import fee.

I would rather finance it just straight out of general
funds, if we say we aré going to do it. We are already béing
taken before the GATT on the import'fee on the Customs
Service, and we will be on this; but I wouLd appreciate
the Administration's’vi;w. I am not going to fight this
hard if the Administration doesn't care. I just hate to
see it go down the rdad.

The Chairman. Mr. Woods?
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1 Mr. Woods. Yes, sir, thank you. The Customs fee,

2 which was passed last year, we have always felt would be
3 allowable under the GATT. Now, that haVing been said,

4 we are in GATT dispute settlement on it over the Llevel

5 of the Customs fee that was Lgvied last year.

6 This import éurcharge, however—--as I think the

7 committee recognizes--would violate our current GATT

8 obligations, and that is the reason why you have had a

9 two-year period to negotiate--for us to negotiate--in the
10 GATT to allow the GATT to permif duties, taxes, and fees
11 on top of a bound tariff to cover this issue.

12 The thing that we would ask the committee to remember

13 is that these kinds of surcharges, if they are allowed,

14 cut both ways. To the degree that our trading partners
15 w0uLd like fo fund their unemployment inéurance programs
16 or their unempLoyment programs éut of duties on American
17 || exports, that would be a major concern for us if we are
18 to enter into such a negotiation in the GATT to make this

19 || surcharge legal.

20 Senator Daschle. Mr. Chairman?
21 The Chairman. Senator Daschle?
22 Senator DaéchLe. In that regard, I just have a question

23 of Mr. Woods. It is my understanding, and maybe an error,
24 that other countries are currently funding adjustment

] )
1~ ' 25 |l assistance through fees of this kind. Are there no other
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instances in which that is done?

Mr. Woods. We are not aware of any. We are not aware

for such a program, but that would be different. That'is
not a special charge on top of tariffs otherwise found in
the GATT.

Senator Daschle. In ofher words, revenue that is'
generated in some form selected from imported products in
other countries is currently utilized to provide for
adjustment assistance. Is that correct?

Mr. Woods. No, I don't know that. I would say, however,
that that would be legal under the GATT, to earmark funds |
that are already bound duties. This proposal is on top

of current duty binding. It is a surcharge on top of

and they go into general revenues.

Senator Bradley. HMr. Chairman?

The Chairman. Yes?

Senator Bradley. Just to suggest to Mr. Woods that
this is not unemployment insurance.

Mr. Woods. I understand that._

Senator Bradley. This is money used for training, for
upgrading of skills; and to imply that it is unemployment
insurance, financed out of this small tahiff, misses the
direct relation between the tariff and the need for adjustmentd
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and adjustment assistance in order to kéep the trading
system open. Furthermore, the argument is that you take it
to GATT because you believe that that modification--some
smatl tariff that is used for adjustmenf--facititates an
open trading system and is the counterweight to an alternative
which is mucﬁ more dangerous, sector by sector protection.

And the'facf of the matter is that, uhless you can
deal with the worker directl;, you are going to get
protection; and a number of people belijeve that this is even
GATTable and that the whole systgm will be better off having
pursued the case. That is why you take it to GATT.

Senator Roth. Mr. Chairman?

The éhairman; Yes, Senator Roth?

Senator Roth. Mr. Chairman, this is my provision, and
I would point out that initially I got the idea from a
préctice in Hongkong where a small fee.ié estabLished for
the purposes of promoting.exports.

Now, I think Senétor Bradtey has stated very well why
I think this is particularly appropriate. I favor an open
trade policy, but if we ére going to have that, it seems
to me to be important that we protect those that are
burdened by such a.pOLicy} and that means that we ought_to'
give them relief and particular[? train theﬁ for other jobs.

And what other more logical way could there be to pay

for this training than by a fee that will be paid by those
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who benefit by an open trade practice. So, it seems to me
that this makes very good sense.

Furthermore,‘we have a difficult financial problem. I
have no confidence that if we rely on the general revenues,
that the program will be financed. So, for that reason,
Mr.lChairman, I wouLd.support your amendment because that
is my intent--that this be entirely reborn by the small
fee that would be exacted. |

And if for some béason it isn't adequate, it ought to
be made up the following year, as I understand your
amendment, so I would support youf amendment.

The Chairman. What I was seeking was implementation of
the overall ijective to be sure that we did leaven.it out,
and where you had a shortfall, that you Eould come back in
and take care of it. Yesé

Senator Rockefeller. Mr. Chairman, I totélly associate
myself with the remarks that Senator Bradley and Senator Roth
have made. I was a governor for a number of years, and I
watched this TAA work and not work. The entire appropriation
for the nation is $30 million. The money ran out two months
ago. So, to depend upon general revenues is to simply
understand that we are not going to have the money in the era
that we are now in; and this input surcharge.worked through
GATT strikes me as eminéntly sensible.

Senator Armstrong. Mr. Chairman?
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The Chairmans: . Yes, Senator Armstrong?

Senator Armstrong. I am not sure I understand. I
thoﬁght the point of your amendment was to say that, if the
fee didn't produce the money, it would be financed by
general revenues.

The Chaﬁrman. What it did state was that the fund
can borkow the money and then repay it through the Cdstoms
fee, and it is comparable to a provision, as I recall, in
the Superfund. Didn't we put something Llike that in the
Superfund?

Mr. Lang. Yeﬁ, sir. That is correct.

Senator Afmstrong. I see. Mr. Chairman, do we have
any projections as to what this really could cost if it
really got going?

The Chairman. "What are the projections on that?

Mr. Lang. We have a CBO estimate on the bill. In

-order to pay for the program as amended, in the out years

—-rehember, the amendments don't take place for three fiscal
years after the date of enactment--in 6rder to pay fpr thét
program beginning in the second fiscal yéar after enactment,
the fee would have to increase total Federal revenues by

$300 million. That is not the increase caused by the change

in the program requirements; that is the cost for paying

for the total prograh--current benefits plus the new benefits.

Senator Armstrong. And then, are the projected
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expenditures beyond the second year?

Mr. Lang. Yes. $300 million actually more than covers
the cost ih all of ﬁhe out years. The highest cost is in
1992, and thgre the total of the baseline plus the increases
in Federal expenditures, due to the program changes, is
$264 million, according to CBO's calculations. I don't have
the baselines, but they are much Lower-for earlier yeérs-and
so are the program costs.

So, the program ¢osts under this CBO Lettef would always
be lower than $300 miLLiop. They have calculated $300
million in order to prevent the kind of problems Senator
Bentsen is worried about but nonetheless the safer thing
to do is just to make sure that you.can always pay the fund,
if you want to assure that the fee always pays for the
program. |

Senator Armstrong. ..Mr. Chairman, how would you feel
about an amendment that simply said a ceiling of $300
miltion on it? In effect, we are authorizing a progranm;
and if it is only going to cost $300 million out into the
next five or ten years, how about putting a $300 million
number on it, so that if it began to exceed that, the
committee would'get back into tﬁe act?

The Chairman. 1 was'dealjng with the technical part
of this. We will let some of the proponen%s of the
amendment itself-;the basic underlying amendment--comment
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on that. Senator Daschle?

Senator Daschle. The only problem with that--if I

‘understand it--is that it is an entitlement program. As

an entitlement phogram, from our experience in the past,
caps have never worked very well.

.SenatorlArmstrong. That is exactly the point. This

$300 million program might get a Little bigger than that,

if we are not pretty careful. And so, I will make the
following motion, Mr. Chairman. |

I move that we set a Llimit of $300 million and with
a.proviso that it-bé prorated if the funds are not available‘
In fact, I would even be willing to go above $300 million
since we are talking about $300 million.as the highest
number that is estimated in any of the projectéd out years.
Lef.me suggest that the cap ought to be $400 million, but
my concern is.that it won't be $400 million if we don't take
some kind of steps right now to deflare what our intentions
are; then it will be $4 billion at some time in the fﬁture.

Senator Bradley. If the Senator will yield, I don't
think the program could possibly be $4 billion, because
there is a Limitation.

The Chairman. I think he said $4OO miltion, didn't you?

Sénator Bradley. He said $4 bitlion.

Senator Armstrong. I said my fear is.

Senator Bradley. He said once you let it out, it 1is
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1 just going to take off.

2 Senator Armstrong. Bill, I think you may be right, but
3 I just was thinking of too many of these programs that were
4 |l going to cost $10 billion, $30 billion, $300 million; and

5 they just end up costing a Little more than that.

6 So, my motion-is for a $400 million cap.
7 Senator Rockefeller. Will the Senator yield?
8 Senator Armstrong. That is well above what we are

9 already estimating.
10 - Senator Bradley. There is already a cap in the law
11 as to fhe amount of the fee.  The fee cannot exceed one

12 percent.

13 Senator DascHLe. One percent ad valoreﬁ.

14 Sgnator Bradley. It is now one—tenth.of one percent.
15 Séﬁéfor Arﬁstrong. What would one percent raise?

16 Senator Bfédley. $3.3'billion.

17 ‘ Senator Armstrong. How much?

18 Mr. Lang. Pfobably between--if you go to the outvyear

19 estimates of total imports-—-it would probably be just under

20 || $4 billion--3$3.9 or something like that.

21 ! -(Laughter)
22 Senator Bradley. $4 billion is too much.
_25 Senator Armstrong. My suggestion is $400 million,

24 Mr. Chairman, just to get a number that will trigger a
| (\ } 25 proration of the funding and bring the Congress back into
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the act.

The Chairﬁan. Further comments?

Senator Roth. Mr. Chairman?

The Chairman. Yes, Senator Roth?

Senator Roth. What we are proposing, first of all, is
that'we'negotiate in GATT the right to have such a fee up
to one percent. I think it would make no sense to have,'say,'b
a $300 or even a $400 million Limitation.

I would point out that this proposal has had the approval
of tﬁe retailers—--the one percent-—és well as the unions
as being a logical approach of‘proViding compensation for
those that are hurt fhrough an open trading policy.

Now, there is no guarantee that we will ultimately get
the full one percent when we negotiate, but it seemed to me
that the oné percent was é reasonable figure. I would also
point out that_the Adm{nistration itself hasvpréposed'some
kin; of a Customs fee to pay the cost of brihging fn materials
whether it is coverea by a duty or not.

So, I don't see the diffehence, why they are disagreeing
with this proposal. But in any event, I don't think we want

to have it so narrow when we go to negotiate with GATT that

we are going to have to go back and renegotiate within a

couple of years.
The Chairman. Are there further comments? Yes, Senator

Rockefeller.
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Senator Rockefeller. Simply to point out, Mr. Chairman,
that the phiLosophy and the point of this thing is to make
available to those workers who are affected by this problem
this financing. I don't think anybody around this panel
assumes that it is go?ng to reach a one percent cap. The
point is that it is a serious problem and it is being entered
into in good faith; and to put a cap on it is antithetical
to the purposes of this, in my judgment, because it
potentially excludes people who are injured due to these
trade matters, which would be wrong.

The Chairman. .The point is'you have a cap.

Senator Rockefeller. There is a cap.

The Chairman. And the suggestion bx Senator Armstrong
is a lower cap.

Senator Bradtey. Much Lower.

Senator Armstrong. Mr. Chairman, coming to this as
a matter of first impression, I asked what this is going
to cost. And I was told tﬁat the absotute highest number
anybody could see out on the horizon was $300 million; and
so, I said fine. Let's set an outer limit then of $400
million so that at least we won't be creating something thét
is open-endéd.

You know, I am ready to amend it td say $500 mitlion,
bdt there was a kind of note of humor in'the room when I
suggested $4 billion, but it turns out that that is what a
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one percent fee would raise.

Senator Bradley. No, it doesn't raise $4 billion.

Senator Armstrong. Did I misunderstand that?

Senator Bradley. Yes.

Senator Armstroﬁg. Oh.

Senator Bradley. He said under $ billion.

Senator Armstrong. Under-$4 billion?

(Laughter)

Senator Armstrong. How much under $4 billion?

(Laughter)

Senafor Bradtey. Stightly under $4 billion.

(Laughter)

Senator Armstrong. My point is, Mr.vChairman, that I
am pot suggesting‘£o Senator Rockefeller that, if this is
a good program‘and P it is needed, that at the right time,
I guess the.easiest thing is to increase it; but if we make
it simply a 100 percent qpeh-ended entitlement program, then
it will never come back to us in a triggered way. It will
be Like--somebody said;—other entitlement programs, and I
am not suggesting to Senator Daschle that I think caps have
been very effective. Honest to Pete, they really haven't.

And if SOmébody has gof a better idea, I would Llike to
know it; but I waht to figure Qut whether we are buying a
$300 miliion a year program or what we are buying. So, I
just suggested $400 million. If somebody has a different
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number that they would feel more comfortable with, I wogld
be gtéd to hear that.

The Chairman. Senator Packwood?

Senator Packwood. Yes. One, Senator Wallop is on his
way, and he would Like to comment on this. He éhould be
here very shortly, if we can just hold up a vote until he
gets here. Two, we have used a cap successfully, at least
in a specific instance, about ten years ago now when we |
were dealing with the social service fund. We told the
States we would pay them 90 percent of anything thaf they
came up with for social services, and they began to define
different things as social services--all the way from highways
to schoél buses--and the program was going to go through
the roof, and we just put a $2.5 billion cap on and said
you get a pro rata share. You can pay for anything you
want out of your pro rata share, but you are only going to
get a pro rata share of $2.5 billion.

Third, if anybody here can answer this: 1If this is

found to be GATT-illegal, are we subject to compensation?

And if so, who pays it? Can anybody tell me?

Mr.-woods. Yes, we would be subjecf to compensation,
ana our exporters would pay it-—preﬁumably if they had
higher tariffs in other countries.

Senator Moynihan. We would not go into it thinking
it was GATT—jLLegaL.
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Senator Packwood. Is it GATT-legal?

Senator-BradLey. Yes. Thaf is one of the purposes of
taking itvto GATT, is to make the point that such a tariff
is helpful to overall opening of the trading --

Senator Packwood. Now, wait. I think we are talking
about two different things.v I want to know if it is GATT
Legal now. You are suggesting taking this to GATT and
seeing if you can negotiate it legal, as .I understand it.

I want to know what it is now.

Senator Moynihan. There are provisions that anticipate
such measures, are there not, in the present GATT agreement?

Mr. Woods. The present GATT agreement only anticipates
surcharges, as we interpret it as being surcharges which
are for the purpose of funding Customs services——Cuétoms

user fees, as it were. -There are no provisions otherwise

in the GATT for surcharges that we have been able to determinel

The Chairman. Senafor BradLeyé

Senafor Bradley. But this does not go into effect
until you have taken‘it to GATT.

Mr. Holmer. That is true, Senator BradLe}. It doesn't
go into effect unless we have failed --

Senator Bradley. So, what is‘the compensation for
having been found ilLegal if yéu haven't imposed a fee?

Mr. HoLmer. There is no compensation --

Senator Bradley. ALl right.
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Mr. Holmer. Until -- Wait, now. The amendment is
described in the fa;t sheet and is in S. 490. It recognizes
that doing this now is GATT-illegal, and therefore we are
to go to the GATT and try to obtain GATT approval for doing
this. And if we fail, then it automatically goes into
effect. And the end result of that is that we have taken
action two years from now that is GATT-illegal fof whiﬁh
we will have to pay, in terms of compensation or retaliation
against u.s. exports.

Senator Bradley. And éf course, the Congress at that
time could revisit it.: Right?‘ Of‘course, we could.

The Chairman. ALl right. Senator Armstrong, are you
ready to offer that in the way of an amendment? I think we
have had sufficient debate on that.

Sénatqr Daschle. Mr. Chairman?

The Chairman. Yes,vSenator‘DaschLe?

Senator Daschle. I Have one other clarification. The
cap would propose a $400 million limft. Senator Bradley has
indicated that the total fund availabtg may be under $4
billion. If we go the way that dther trust funds have gone
-~the Highway-Trust Fund, the Airport Trust Fund--that money
has beenldiverted to general revenue for other purposes.

I mean, that money is not isolated pdt, is it? Couid I
get a cLarification of the status of the unexpended funds
on-an annual basis in this fund?
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The Chairman. Let me say, Senator Daschle, not to my
knowledge have we diverted, for example, out of the Highway
Trust Fund. Thét money has not been diverted.

Senator Moynihan. You mean, not--

Senator Packwood. We have had occasion not to use it
and it mounts up in the trust fund, but we haven't used it
for other purposes.

The Chairman. It has been used for budgetary purposes
in the overall budget and the unified budget; but iﬁsofaf
as the aLLocat{on of these funds, they have remained in
that trust fund.

Senator Armstrong. Was it your thought that the
amendment, inétead of speéifying a Limitation on
expenditure, ought to specify a Limifatibn on the size of
the trust fund?

Senator Daschie. I am just curious as to whether--1I
am unsure as to the legal status of the unexpended funds,
and whether this amendment addresses that.

The Chairman. Let me state :that my amendment--that I
had discussed earlier before we got to the question of.a.
Limitation--was allowing the Congress to adjust thqt Customs
fee to see that it correlated to the amount of money that

was being spent, with a maximum going up to whatever it

provided at the one percent. So, to try to take care of that

particular concern of building a Lot of money into a fund
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that was not utilized, or allowing the borrowing in case it
had a shortfall, that would then be paid by the Customs fee.

Senator Armstrong. Are you saying, Mr. Chairman, that
if my amendmedt were adopted, that the original terms of
your amendment would preclude an accumulation of a large
trust fund balance?

The Chairman. It would then be within the jurisdiction
of the Congress‘to do that, as I understand it.

Mr. Lang.  There are a couple of different things being
discussed here. The bill as it currently stands provides a
précedure for adjusting the fee annually to provide an
estiméted amount of revenue, the estimate being the
anticipatéd cost of the program in a future year;'and that
process begins two years out after enactmeht.

So, Seﬁafor‘DaschLe, the results of the situation 1in
the case you describe would be that the fee would be
adjusted downward for the following year so as to allow the
accumulatéd funds that hadn't been spent to flow over into
a future fiscaL.year.

The Chairman. And my amendment allows the borrowing
for a shortfalt, at least in the beginning.

Mr. Lang. .That is right; that is right.

Senator Roth. And I would point out the reason for
the one percent. There is no magic in that particular figure
because we intend-to négotiate that with GATT, but the
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provision would not, as already indicated, provide more funds

than were necessary. It would be adjusted annually. I

"have no objections to having this committee become somewhat

involved in that process, if that would help.

‘The - Chairman. I think we have had ample discussion.
Senator Noynfhan?

Senator Moyﬁihan._ Mr. Chairman, Mr. Rofh and I are
associated on this matter, and I much agree.

Senator Wallop. Mr. Chairman, am I tﬁen to understand
that this would not come into effect until it had been
negotiated?

Mr. Léng. The way the provision works, Senator Wallop,
is that the program dées not‘begin to pay out benefits until
the third year after enactment. The fee goes iﬁto effect in
the secoﬁd year after enactment in order to build up fhe
fund sufficient to pay for the program when it gbes into
e*fect'in the third year. If the negotiations in the GATT
are successful in accepting the fee or some level of fee
that would pay for the program prior to thg beginning of the
second year, then the fee goes into effect at the earlier
date. But even if the negotiations are unsuccessful at a
date certain, the fee goes_into effect and the year after
that the revised and expanded program goes into effect.

.Senator Wallop. Whether or not it is GATT Llegal?

Mr. Lang. - I would lLet STR speak to GATT legality.
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Whether or not the GATT process has authorized this kind of
fee, I think is the way the law reads.

Senator Packwood. And if our GATT partners say no--we
don't Like this; we think it is illegal; we don't agree to
it--1 think the answer is yes. It goes into effect, anyway,
and then we get compeﬁsation or retaliation or whatever comes
along with it.

Senafor Matsunaga. That is under the Senate provision,
but under fhe House provision, thére would be no GATT illegal
provision.

Mr. Lang. That is right, Senator Matsunaga. Under
the House bill, fhe fee only goes into effect if there is
an agreement inte;nationaLLy about such fees.

Senator Matsunaga. So, my next question is: Which is

G

breferable? WHat is the purpose of the amendment which
would br%ng about a GATT-illegal case?

Senator Wallop. I just have a hard time inherently
figurihg out why we indulge ourselves in negotiations only
to decide at some moment in time they donit suit our
convenience.

Senator Bradley. That is really a later decision. That
is a decision only if it is found to be GATT illegal and we,
knowing that, go ahead and push‘it forward.

Senator Wallop. But that is what we are proposing.
Senator Bradley. We can revisit the issue if, indeed,
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it turns out to be GATT-illegal.

Senator Matsunaga. If I may pursue it further, Mr.
Chairman?

The Chairman. .Go ahead.

‘Senator Matsunaga. Would perhaps the advantage of the
Senate provision be that we may put sufficient pressure on
GATT to make it Legat?' I don't know whether pressure is
desirable or not. fhat is my question.

fhe Chaifman. Yes, Senator Moynihan?

Senator HNoynihan. ‘Mrf Chairman, could I just make the
general point so we all know why:Nf. Roth and I and you
are handLing.this particular section? What we have in mind
is a dependabLe source of financing for retraining. In the
course of tHe Tokyo Round, we reached agreement with the
trade unions. We will éhange the nature of the workforcé,
so we.will-proviAe for retraining in the aftermath. Then,
the retraininé didn't come. There was no source to fund it.

And this is intended to say that this is a guarantee.
This time we will keep our word.

Senator Wallop. Could I make an inquiry, Mr. Chairman?

The Chairman. All right, Senator Wallop?

Senator Wallop. I apologize for this, but I have gof to
tell you that one of the reasons I am inquiring is that I
noticed that we were going to take up this subje;t; it came
to our office yesterday aftgrnoon at 4:00, which is not really
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a comfortable period of time to get all the answers,
especially on a Monday.
Senator BraéLey. We discussed this last week.
The Chairman. Senator,,we'discussed this at somé

length last week.

Senator Wallop. . Let me just ask then one question. What

kind.of imports wiLL.this:dufy be applied to? All imports
or just those which displace workers?

The Chairman. Mr. Lang?

Mr. Lang.‘ The fee does héve exceptions essentially for
those in what is called Tariff Schedule 8, which deals with
exceptional importations, that is personal importations,
importations where American value was incorporated in the
product and foreign value was added at a later date. They
are a relatively small exception, and it is the same
exception that applies witﬁ reépect to the import fees that
are already in effect to pay for the operations of the U.S.
Customs Service.

Senator Wallop. But it then can be considered just a
new tax for Americans to pay on imports. Is that correct?

Senator Bradley. One-tenth of one percent.

Senator Roth. Mr. Chairman, could I also point out
that this proposal was unanimously reported out by this
committee last year and for the specific purpose of pfomoting
open markets.
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The Chairman. That is a good point, Senator, and I
think now we ought to move along. We have had a good debate
on the issue, but Senator Armstrong has an amendment he
wants to propose insofar as the cap. If you wflt propose
that, we will prepare to vote on it.

Senator Armstrong. Mr. Chgirman, for the benefit of
those who have arrived since the subject was opened, my
amendment simply suggests the cap of $400 million on this
prdgram, and the number is derived from the fact that the
highést estimate for ény out year that is estimated as an
expenditure is $300 million. My notion is that we ought to
at least set some outer Llimit so that it isn't completely
open~-ended. If the 3400 is abbut to be breached, then under
the terms.of my amendment to be drafted if passed, would
simply require proration of the expendituré;

The Chairman. Can I get one cohment on the proposed
amendment? And then, we will put it to a vote.

Senator Bradley. There already is a cap in the
legislation. It is a one percent upper Llimit cap. We do
not need a dollar cap. The future is uncertain, and the
alternative to this kind of program financed in this way
is tariffs and érotection, which would be a disaster.

The Chairman. ALlL right. If we are ready, we will
go to a vote. And the motion is that there be a $400 million

cap. AlL of those in favor of that cap, make it known by a
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show of hands.

(Showing of hands)

The Chairman. Four. AlL opposed?

(Showing of hands)

The Chairman. Ten. What {s the vote?.

Mr. Wilkins. We counted four ayes, etgven noes.

The Chairman. ALL-right.

Senatof Péckwood. Senators Heinz and Danforth want
be reported as '"no."

The Chairman. And Senator Riegle.

Senator Chafee. Mr. Chairman?

The Chairman. 'Yes?

Senator Chafée. As I understand the vote we have ju

taken now, what we have initiated is an entitlement progr

for this trade adjustment assistance?

The Chairman. That is correct. 'A request has now been

made for a roll call. Will you call the roll, please?
Senator Armstrong. fhaf is on?
The Chairman. On the $400 million cap.
The Clerk. Mr. Matsunaga?
Senator Matsunaga. No.
The Clerk. Mr. Moynihan?
Senator Moynihan.' No.
The Clerk. Mr. Baucus?

Senator Baucus. No.
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The Clerk. Mr. Boren?
Senator Boren. No.

The Clerk. Mr. Bradley?
Senator Bradley. No.

The Clerk. Mr. Mitchell?
Senator Mitchell. No.
The Clerk. Mr. Pryor?
(No response)

The Clerk. Mr. Riegle.
Senator Riegle. No.

The Clerk. Mr. Rockefeller?
Senatqr Rockefeller. "No.
The Clerk. ﬁr. Daschle?
éenator Daschle. No.

The Clerk. HMr. Packwood?
Senator Packwood. Aye.
The Clerk. HMr. DpLe?

(No response)

The Clerk. Mr. Roth?
Senator Roth. No.

The Clerk. Mr. Danforth?

Senator Packwood. No.

~The Clerk. Mr. Chafee?

Senator Chafee. Aye.

The Clerk. Mr. Heinz?
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Senatqr Packwood. No.

The Clerk. Mr. Wallop?

Senator watlép. Aye.

The Clerk. HMr. Durenberger?

Senator Durenberger. Avye.

The Clerk. Mr. Armstrong?

Senator Armstrong. Aye.

The Clerk. Mr. Chairman?

The Chairman. No.'

Senator Roth. Mr. Chairman, while we are waiting for
the tount,.do we have acceptance’éf your amendment?

The Chairman. 'No, I was bringing that up next.

Senator Rofh. ‘ALLvright.

The Clerk. Five ayes, 13 nays.

‘The Chairman. ALl right, gentlemen, I now propose the

more or :less technical amendment allowing the borrowing for

the fgnd to take care of any shortfalls that might occur,
particularly in the éarly initiation of this procedure.

Is there any further question concerning that?

(No response)

ALL in favor of that amendment, make it known by saying
"Aye."

(Chorus of ayes)

The Chairﬁan. Opposed?

(No response)

The Chairman. The ayes have it. The amendment is passed
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I have a second technical amendment I would like to
offer, if I might, and that is that, under the current Law,
eltigible workers are entitled to a weékLy task paymeqt in
the form of a frade adjustment allowance. S. 490 proposes’
that qualified workers who will bé required to enter
retraining programs will also be entitled to Qp to $4,000
to pay for trainﬁng costs.

The purpose of this amendment is to clarify that both
of these TAA benefjts are entitlements and not subject to
the Appropriations Act, and that has been a good deal of
the thrust of this debate. Is there further discussion?

(No response)

The Chairman. ALL in favor of that amendment make it
known by saying "Aye."

(Chorus of ayeé)

The Chairman. Opposéd?

Senator Wallop. No.

The Chairman. The motion is carried.

Senator Boren. Mr. Chairman?

The Chairman. Senator Boren?

Senator Boren. DNr. Chairmén, I believe that thié would
be an appropriate time to offer an amendment which I want
to offer on behalf of myéeLf and Senator Bennett Johnston.
It has been offered by thevprincipallaufhor of this amendment
on the floor previously, gnd other members of th{s committee
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have been very supportive of it, the vast majority of the
members of fhis committee. It is the same action that we
have taken on the floor of the Senate by a strong action

ber separate times,.onty to have trouble with it on the

other side of the Capitol.

It has to do with clarifying the eligibility of oil and
gas workers for trade adjustment assistange. We are, of .
course, facing a devastating situation in thaf area. We
have had 71,000 jobs Llost since i982. Fifty percent of all
of the oil and gas.related businesses in the United States
have gone out of business‘since 1982, which is a staggering
figure--50 percent.

Forty oil and gas companies have applied for TAA, but
only four have been approved. A very technical policy has
been foLLowedvthat very fe§trictibeléeffnitions would be
followed that, in essence, have onLy.aLLowed for refinery
workers to be covered. The draft now before us expands that
slightly to encourage those that also sell products or
services to refineries, so there is some slight expansion.

Very clearly, those in exploration, those in production,
those in seismic work where we have had a 70 percent Llayoff
rate, drill bitlproducersland sellers in the service
industry and many others have been severely impacted. Copies
of the amendment are being given to you that would define

it. It would simply ctarify that oil and gas workers would
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be eligible for TAA benefits.

We have had a situation where we have had such a dzcline

‘that, for example in my State, the actual figures are now

in for the Llast 12 modths, and we have had a 20 percent

actual decline level of oil and gas production. We have

gone from 4,400 active rigs in the United States down to
around 700. In my State, we HaVe gone from 1,100 down to
a little over 100 oil and gas rigs and active exploration.
Obviously, these people are being thrown out of Qork,
and it has to do with our abiLity to compete with prices
that are being manipulated. I appreciate very much the
understanding that members of the cdmmittee have shown on
this matter in the past. I think Qe have gone under the
theory that this program was set up for those iﬁ trouble.
I»remémber our discussions back when TAA was first
adopted in this committee; and at that time, we were
experiéncing quite a boom in our part of the country. And
I rehembeh severét of my colleagues who are still on the
committee saying to'me: You know, there is probably not a
single worker in thg State of Oklahoma who is going to
benefit from the passage of this legislation; we hope you
will support it on the basis of sound national policy.

I did so, I must say, reluctantly from a parochial

point of view. I did support, and I have to say now, Looking

back on it, that those predictions made by my colleagues wefe
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very much in order because the situation has reversed 180
degress, and wé are now experiencing extreme difficulty.
The people that are being thrown out of work, who want to
work, are going through the same kind of emotional trauma
that shoe workers and steel workers and many others have
gone through in the past, in ferms of trying to meet their
house payments and educate'their children and get retrained
in a new occupation.

So, I am just very.hopeful that we can reaffirm what we
have done on the Senatevfloor four times in passing the
language. It is, I mightvsay, thé most narrowly drawn
version of the languége. We have passed four separate
provisions on the Senate floor. This is the most narrowly
drawn, keeping eLigibilify to the narrowest categories-of
the four different enactments that we have made on tﬁe
Senate floor. So, Qe.are not here asking the committeé to
go any further than we have previously gone in the Senate.

In fact, 1 have‘dpted for the more conservative option
among them.

Senator Packwood. Mr. Chairman?

The Chairman. Senator Packwood?

Senator Packwood. What benefits does this give, David,
to oil and gas workers that they would not otherwise get
under the generic definition in this bill?

Senat@rvBoren. ALL right. The generic définition, as

Moffitt Reporting Associates
(301) 350-2223




31

10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

it has been interpreted, would simply exclude most oil angd
gas workers from receiving the benefifs. In other words, we
are not giving any more benefits to oil and gas workers here
than we do others. It is extended unemployment benefits and
retraining benefits, identical benefits to thosevavailable
under TAA. We are not changing the definition of what 1is
available under TAA.

The problem has been that eligible workers, as defined
under TAA--as it has been interpreted as applying to oil and
gas workers—--has been very,'very'narrowly construed to include
onlyvthose in refining. For example, when the rig count .went
from 4(400 down to 700, those people in the exploration
séction and all the related people--not just thosg that are

on the drilling crews that are now unemployed--but those

who do the seismic work, for example. They go out and they
run the sound wéveé in the ground fo look at formations.
They are out of‘work; fO percent of the people in the
seismic field are unemployed.

The people who were installing and producing drilt bits,
for example, are thrown out of work. ALl the people in this i
chain, those that inject drilling mud down into the hole
during the operation, are out of work. They are‘every bit
as much out of work as those in refiniﬁg.

So, we are'nBt changing the benefit structure at all.

Senator Packwood. How does this differ from the timber
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industry? I am cufious. We have got the mills, which I
guess are equivalent to refineries, but most of the lLogging
is done by independent contractors and not the Lumber
companies. And they are relatively small independent
contractors. They are not cdvgred either if there is a

down turn in the timber industry, as there was with the

‘Canadian imports.

Senator Boren. I cannot honestly answer as to how that
breaks down in the timber industry. AlLL I can say»is tha#,
in the oil and gas ihdustry, what you have is a very, very
==you know, there is no way that you can differentiate between
a refinery worker and someone.thrown out of work who is
in the exploration business or in the seismic business.

These people are full-time specialists—--not people who
have been in other fietds. In‘some of these areas, there
are people who were highly technicall} trained fust to do
certain things, Llike the seismic work;.and they uoptd need
retraining, and basically, the 40 companies that I have
talked about are not independent contractors; they are 40
companies that have been in business for a number of years.
Their employees are in the seismic field and in the
exploration field and so on--gnd in the service field--whgre
they have simply had massive Layqffs among their normally
employed work force. I mean, this is a sfandard~work force

where people have been paying payroll taxes, etcetera.
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It is not an éndependent contractor type situation with
an individual.

The Chairman. Let me make a point here about the
unusual stress that is being experienced, to give you some

feel for it. I was in Midland and Odessa during the Easter

‘recess, and they said let us show you the Llargest employer

in these two cities. And they took me out to a warehouse,
and the largest employer is the FDIC. The largest employer
in the two cities, and once a.week they hold an.auction.

Now, I don't know how Llong they have been doing it-vbgt
now once a week--and most of the properties they auction off'
are oil equipment, whether it is pumps or driLLipg rigs,
whatever it is; but that has been going on for months and
months and months; And it i;'forecLosed pieceg'of property
by the banks. So, that is what they are up against.

Senator Boren. It is a desperate situation. We have
lost 47 banks in my State in the last three years. Looking
at the figures for growth, for eXampLe, of bank deposits
and bank loans outstanding, there are six or seven States
in the country that have negatiQe--in other words, actual
contractionT-economic contraction, and they are in‘this area.

And as I say, 50 percent of the businesses, and most
of these h;ve been in-existence for many, many years.

Several companies thaf I have been to their 50-year business
celebrations are now gone. It really is a tragic
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circumstance.
Senator Chafee. Mr. Chairman?
The Chairman. Yes, Senator Chafee?
Senator Chafee. How far does this extend? Suppose

you have the person who makes the drilling bits? Do the

workers for thaf company receive this assistance?

Senétor Boren. If they are Llaid off because of the
failure--on the drilling bits themselves?

Senator Chafee. That is right. The drilling rigs have
stoﬁped drilling. Therefore, the person who makes the
drilling bits that are sold for the drilling rigs has layoff?

>Senator Boren. No, they would not_be. Say, the company
for years has beeﬁ in the business of going out and
installing the drilling bits on location as a part of the

exploration process, they have lost their jobs because of

to I believe 43 percent of our total usage in the last 18
months. Those are the people who would be affected.

I misstated that a whfle ago. We would not go all the
way back to that.

Senator Moynihan. Would the Senator yield?

On the provison‘that Senator Rofh and I are sponsoring
on behalf of the Ehairﬁan, we expand the eligibility of
trading adjustment to secondary workers. That is right, is

it not? Mr. Wilkins? Mr. Lang?
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Mr. Lang. I beg your pardon, sir.

The Chairman. Would you restate jt, please?

Senator Moyﬁihan. Surely. In the provision on trade
adjustment that SenatoF'Roth and.I havé offered on behalf
of the chairman, we extend our provision to cover secondary
workers, do we not?

Mr. Lané. Indeed you do.

Senator prnihan. And 1is that.not what--

Senator Boren. "I would be very happy if the refining
business were the only ones impacted. Your provision, I
am told by those whd would apply {f, would take care of
the sefondaries in the refining-bUSiness; and I .apprediate
very much what the Senator has done. He has been very
supportive 6f our efforts in the past. It is a help and
certainly a step in the right direction.

But I am told it would not cover'thoée who are in the
exploration business, for example, who are in the service
business=--like the mud servicing business. It would affect
those secondary to refining, but it‘wquld ndt affect those
in the other segments of the industry.

Senator Péckwood. Then I am confused. Bring me back
to the timber business again. I didn't mean to use the
term "independent contractor," but it is legitimately that.
They are old businessgs. Théy cut trees;>they are not in

the business of cutting them up into lumber. They cut them
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down--the Llumber companies. I suppose, Max, they operate
the same way in your State. I take it those people--I don't
know if they are covered or not under the amendment as
proposed by Senator Moynihan and Senator Roth--but what I
don't grasp is why the oii and gas people appear to be
getting an unusual treatment that I don't think applies to
any other industry.

-Senator Boren. I just am.not knowledgeable enough of
how the lLaw affects the timber industry to fully answer your
question. Where we would_draw the distinction is those
that are actually in the chain of the oii and gas production
and who have been shut down because of the Levéel of imports.

In other words, we would not go all the way back,
however, to the manufacturing process itself; but we would
include the exploration and production pha;;. So, we would
include those filling rig crews that are laid off. We
would include the mud companies, the seismic crews, then
up thfough the refining, which is really already covered
and which has been exﬁanded in its coverage.

So, I am sorry I can't answer that question, and there
might be something there to look at. I am sympathetic to
the timber industry obviously because we have some of the
same problems. But the problem is so massive right now
that we are dealing with in this sector.

Senator Wallop. When you say the mud companies, does
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that include mud miners?
Senator Boren. HMud miners?

Senator Wallop. I am serious. We mine it. I mean, it

.all comes--most of it?-from oil. How far back in the chain

does it go?

Senator Boren. I don't believe it does. I think we
have not expanded it baéE beyond thosé that are actually-
putting the mud into the hole.during the drilling process.

I agree that theré are lLevels beyond thch perhaps we
should continue to Look.at this, and perhaps there are some
others that shodld be covered; but we have tried. We think
where they are is obviousty too restrictive. It is not
just refining that is being impacted by the manipulation
of the price of oil internationally and this huge increase
in our imports; and we have thousands qf people thrown out
of'wqu in the rest of the chain.

At the same time, quite frankly, we took the definition
from Last year's on the floor, which was the narrowest of
the four that we had passed, in the hope that we might get
it on through the House this time and also in not asking
the committee to'go further than the Senate itself had gone
in the past. But I believe-we would not go back as far as
those who were actually mining the §ubstances_that go into
the making of the mud product.

The Chairmanﬂ Is>there further discussion?
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Senator Packwood. I have the feeling that we are leaving

a lot of people out that I don't know about. I haven't

"seen this amendment, though.

Senator Boren. I would certainly be willing to look

at the problems in other industries and go back further. I

was just trying to draw this as narrow as I could and take
care of aﬁ obvious problem in the oil and gas indqstry; and
there may be other equities and other groups that we should
revisit as we go along. But I think there is a clear case
for this particglar situétion, as we know it.

Senator Wallop. -From my own perspective, trade
adjustment assistancé has not been wildly successful. It
has been wildly expensive. The Job Training Partnership
Program is more efficiént, I think, and has pr§babty worked
better; but if we are going fo have it, and it is glae;
entitlement, clearly those in this industry are every bit
as entitled as those %n any other industry. And I would
support th{s amendment.

The Chairman. Is there further discussion on the
amendment?

(No response)

The Chairman. Are you prepared to offer the émendment?

Senator Boren. I am, Mr. Chairman.

The Chairman. The motion is before you. ALL in favor

of the motion as stated make it known by saying "Aye."
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(Chofus of ayes)
The Chairman. Opposed?
Senator Packwood. No.
Senatof Chafee. No.
The Chairman. The ayes appear to have it; the ayes have
Senator Rockefeller?
Senator Rockefeller. HMr. Chairman, I have three
amendments which Senator Heinz 1is co—sponsqring with me
that have been gone through an input by members thrqugh
their staffs; and they in no way.cost money. They come out
of a study by the Office of Techﬁology Assessment with
reépecf to TAA, apd I woufd Like to describe three of them,
if I.might?

The first ﬁaLLs on the Department of Labor to exercise
more leadership in terms of coordinating the TAA program
and other programs, for example, such as the one that
Senator Wallop has mentioned, the JTPA dislocated workers'
assistance program. It is rather extraordinary to me that,
if you go to a Lot of States--not necessarily all of them,
but a Lot of them--and TAA is done in one depa}tment of
the State government and Title 3 is done in another. They
do not coordfnate; they'do not know what ié going on.

They do not know how they can help each dther, and it
is.a technical area and a small area. It is an area where

the Department of Labor, it seems to me, should exercise a
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Lot more Léadership in terms of coordinating these programs
which are aimed at dislocated wofkers. That would be the
first one.

The secoﬁd one has to do with workers-=a very small
number, I migth say--who are lucky enough to be certified
for TAA close to the time that:they are laid off. Now,
often the Department Qf_Lébor can take up to six months
before fhe certification, in fact, comes through. Thé way
thevlaﬁ now is, tHe worker must wait for their 26 weeks of
unemployment insurance'to expire‘before in fact they can
apply for training under TAA.

There’are going to be examples where workers are notified
by the Department of Labor tHat they fit in that category
quite properly-?that is, TAA relatgd—-and they should be
able, on a dfs;retionary basis, to go for training {f they
want to. And this is what this.amendment would do.

Thé Chairman. May I dinterrupt there, Senator?

Senator Rockefeller. Of course.

The Chairman. ALl these}stqdies{l have seen recently
show that there is a great déaL more success in these
programs when they get them enrolled early on, often even
béfore they have lLeft their job if the company; for example,
gives pfior notice that they a;e going to have a closing.

So, anything that you have in here that urges and
assists in their becoming participants in an early training
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1 program, before they have been disbursed, for example, in
2 a plant closing, and looking at the eight or ten that were
3 || given as the best prime examples of such programs that have
4 worked, one of the very important points was always early

5 training--before the workers are disbursed and where they

6 || can have the kind of advice and counsel in a collective

7 way that is helpful.

-8 . Senator Rockefeller. That is precisely the point of

9 the amendment, Mr. Chairman, to allow fhese peopté to not
10 || have to wait for 26 weeks.

1 The third amendment is an interesting one in that it
12 is sort of an:incorrect interpretatfonAby the Department of
13 Lbbor that, if there are funds outside of TAA which béqome
14 || available either private or public or TAA training

15 assistance, they are not allowed to take advantage of that

16 funding. And I will give you one example.

17 In my own State of West Virginia, USX workers were laid
18 off--coal miners in southern West Virginia. USX was willing |
19 to put up money to’help them on retraining, buf they cannot
20 || make that available under current law. So, this is what j
21 I would call sort of a comingling amendment which would _ E
22 allow TAA funds to be lLeveraged and/or matched by other
23 private funds or, in some cases, Federal funds, for example
24 vocational education. It strikes me as a way to make more

( ) 25 || money available. Under S. 490; $4,000 is made available for
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a training voucher, but in some cases, more may be required.

And if it comes from private or other sources, I think
that is all to the benefit of the worker. That is what this
amendment would do. The members have the amendments in front
of them, Mr. Chairman, and I would propose them in any
manner which you would feel appropriate. And I would rgmind
you that Senator Heinz--who could not be here because of a
memorial service for his father--is thé co-sponsor.

Sena;or Matsunaga. Mr. Chairman?

The Chairman. Yes, Senator Matsunaga?

Senafor Matsunaga. As I understand, your amendment
would make technical corrections to the regulations and
promote coordination between TAA and other displaced worker
prograMs. Am I correct?

Senator Rockefeller. That is correct in the first
amendment.

Senator Matsunaga. And I think, Mr. Chairman, that is
something that_has been lacking and something needed.

Senator Moynihan. Might I say I agree?

Mr. Woods. HMr. Chairman?

The Chairman. Yes, Mr. Woods? ¢

Mr. Woods. MNr. éobert Jones from the.Department of
Labor is here and might have some comment on these amendments.

The Chairman. Good. Go right ahead.

Mr. Jones. hr. Chairman, we have spoken in the past.
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1 I would commend Senétpr Rockefeller. This first amendment is
2 an important step in the righf direction. The only point we

3 | would like to make is the brograhs-—both the vocational

4 | education and job training programs and others, as well:as

5 TAA--are administered at the State level by the governor;

6 || and it would be usefﬁl.in the Act if there were some

7 recognition that the governors should join inithe

8 administration of these programs so that the maximum service

9 could be --

10 Senator Moynihan. You mean as part of the employment
1 service?
12 Mr. Jones. No, Senator. We would like not to make that

13 distinction. We would like simply to have the governor

f4 join tﬁese things wherever--maybe it is the emﬁLoyment

15 service; maybe it is JTPA;_Maybe it is welfare. We don't

16 know, but if we could make that distinction, we could get

17 these programs together and fhere would be more benefits

18 to these peo’pleT

19 The Chairman. Senator RockefeLLer,.do you have a comment

20 || on that?

21 Senator Rockefeller. I have no objection.

22 The Chairman. ALl right.v Are there further comments?
23 Senator Heinz was a co-sponsor? .

24 Senator Rockefeller. That is correct.

25 Mr. Joqes. Senator, on the second amendment, you have
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made the boint more eloquently than we ever could. As soon
as these people can get in training, there is clearly a
benefit to be derived. I think in the Llast few months,
Senator Rockefeller, we have certified everybody in Lless
than 60 days. It would clearly be beneficial, as we have
suggested, in worker adjustment legislation.

If you would require prior to the 10, or 13, or 15,
whatevér you would do, by doing that you would ensure
people moving into the training stream sooner, and you
would reduce the éost, ratHer than wait. The history here
is that people will wait until the last minute before they
engage in tréining. That has been amended, in fact, in
both committees;.and Wwe urge you to consider it.

Senator Rockefeller. fMr. Chaifman; the reason that I
have problems Qith that is not that it is, in and of itself,
a reasonable idea; but the fact is that, in fact, it takes
sometimes 10 weeks or more for an individual who might want
to search for a new job and feels that he has a reasonabte
shot at being able to get a new job.

Under my amendment, a person can get into'training and
is encouraged to get into training if he wants to; but on
the other hand, if the person feels that he has a reasonable
shot at getting a job, I don't think he should be mandated
to get training if he feels he has that opportunity.

That is the reason I have not used the word '"mandatory";
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I have used the word "discretion.” I think there is a fairly
important difference. If you mandate them to go into
training, I think>there are all kinds of problems that
arise. If you encourage them to do it, that I think is
better.

The Chairman. Further comments on that point?

Senator Brédley. ~Mr. Chairman, I agree strongly with
what Senator Rockefeller just said.

The Chairman. i must say that I agree with Mr. Jones;
they are a darned sight better off if.they go early, and
all these studies'show that. But'I am rELuctant to mandate
it-—again, giving tHeh some options of time to decide whether
they are.going to move or what their career is going to be.
So, I'Qould support the Senator in his amendment.

Senator Chafee. What are tHe alternatives here? Mr.
Jones says how Long? Ten weeks?

Mr. Jones. Our proposal, Senator, was ten. I think we
have heard discussions around the Senate and the House
ranging from 13 to 15; ana I think any of those are
productive steps forward.

Senator Chafee. And absent fhat, what is it?

Mr. Jones. Twenfy-six weeks is the standard
unemploYment insurance period of time before they wouLd
enter any activity. I think a 15-week perjod accomplishes
what Senator Rockefeller is Looking for.
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1 Senator Chafee. Which is?

2 Mr. Jones. Three to four --

3 Senator Chafee. Nearly four monfhs?

4 Mr. Jones. To-search out a job before entering tréining;

5 Senator Chafee. What is your answer to that one,

6 || Senator Rockefeller?

7 Senator Rockefeller.. My answer to that one is that,

8 under the presentALaw, a dislocated worker due fo trade

9 related matters is unéble to go into a training program

10 until he hés exhausted his unemployment insufance, af the
11 end of 26 weeks. That, I think, 1is absplutgly‘ridiculous,
12 Senator Chafee. Nobody ié suggesting that.

13 Senator Rockefeller. So, I am suggésting that he has
14 the option of getting into a trainjng program earlier if
15 || one is available, which in most cases.wilt be the case, but
16 that he not be mandated'fo get into oné at-a period of-10
17 weeks becau;e he may very well be in the process of job

18 searching successfulLy at that point.

19 | Senator Moynihan. Could I just add that the

20 singular feature of our new proposal is this $4,000 voucher,
21 and that right there is'something you can take and use; and
22 you ought to be éncouraged to take it and use it early on.
23 . Senator Bradley. If I could just follow on Senator

24 Chafee's question, another answer is that if you have

25 somebody who has worked 30 to 40 years—=30 years a; some
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ptant--for one reason or another, the plant is not far
sighted, and they don't think about retraining--if he loses
his job, he is genuihely disoriented. He needs some time

to adjust. And to say to that person, gee, within 10 weeks
you have got to get into a training program, some people will
need a longer time to adjust to a traumatic experience.

The Chairman. Yesf

Senator Bradley. And I think encouraging them to get:
in is important. Requiring them to be in after 8, 10, 12
or 15 weeks is arbitrary and doesn't recognize the difference
in human reactions to the loss of Lifetime employment.

The Chairman. Are there further comments?

(No response)

The Chairman. Senator, do Yyou propose»the amendments?
There are three of thenm, they aré before you, and they have
been debated. ALl in faVor of the amendments as stated,
make it known by saying ”Aye."

(Chorus of ayes)

The Chéirman. Opposed?

(No response)

The Chairman. The amendments are carried.

Senator Mifchelt. Mr. Chairman?

The Chairman. Yes. Sena;or Heinz will be recorded as
having voted "Aye." I think if we stay in here another 30
minutes, we may bé able to able to finish trade adjustment
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assistance, and I would like to see that. Yes, Senator
Mitchell?

Senator Mitchell. Mr. Chairman, I'have an amendment
which proposes a series of five relatively minor changes
in the ‘trade adjustment assistance lLaws where we have
had some technical problems. I offer it on behalf of
myself, Senator Heinz,'and Senator Rockefetler. It
incorporates'thé provisions of two bills introduced earlier
this year by myself, Senatof Heinz, Senator Rockefeller,
and Senator Spector.

The first one w0utd clarify the definition of separation
from employment for_£he purposé of detérmining the eligibility
period for benefits. it would provide that the most recent
incident, in which an individual is separated from
employment, would determine eligibility rather than the
first separation. This is_designed to deal with the quirk
in the Llaw which has caused‘some displaced workers to be
disqualified for trade adjustment assistance benefits when
they are laid 6ff for a temporary period and then
reemployed before finally losing their jobs.

It occurs in industries where workers are laid off
for temporéry; sporadic periods during which the plént is
certified qnder the Trade Adjustment Assistance Program.

The prdductidn needs of the plant f@uctuate, and some
workers are recalled. They are rehired for temporary périods
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before being laid off. The currént interpretation causes
the eligibility for these workers to begin to run from their
first separation, even though in the interim they have been
rehired; and then when they finally and irrevocably have -
lost their jobs, they find that they have also lost much,
and in soﬁe cases ail, of their Trade Adjustment Assistance

benefits because the period has run during the time that

' they were actually employed.

éo, some workers now Lose all of theif eligibility while
they are stitl empldyed oﬁ an interim basis.

The seéond change deals with the problem of ;hort
semester breaks or Vacatiohs during training. The Department
interprets curfen% law to prevent the payment of benefits
during periods that ah individual is enrolled in'a training
program but is on a semester break or a vacation in that
program. This penalizes individuals who cannot obtain
alternative empLoyment'during a short break in training
programs;'and this amehdment'provides for a continuation of
benefits where the break in training does not exceed two
weeks. It does not increase the number of weeks in the
aggregate,; it simply provides for more flexible payment
periods.

AThe third changé prohibits the Secrétary from

establishing an absolute Limit on the length of the training

'pfogram_and requires the Secretary to consider whether the
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training provided is of suitable duration to achieve the
desired skill level within a reasonable time.

Under the taﬁ now, if a training program exceeds 104
weeks, then the person is ineligible for any benefits. 0n
the other hand, if it was less than that, he would be
etigible for the full benefits up to that point. This
change would not increase the benefit period, but it wquLd
simply make eLigbee for the stated period benefits, gven
though the program wént beyond that. You now have a
situation th;t if a person enters a program that is
scheduled for 25 months eratibn,‘tHat person is ineligible
for any benefits. Yet if the progfam is scheduled for 23
months in duration, he would get benefits for the full 23
months;

So, what we are saying is: If the program goes beyond
the limitation, they wouldn't get benefits beyond the
limitation; but they would be eligiblé up to the limitation.

The fourth provision would require the Secretary to
provi&e better information to eligiblg workers about the
program. Though current law requires general notification,
it is often insufficient to inform displaced workers of
their eligibility, particularly where you have unorganized
workers who do not live near the place of employment.

This would reduire the Department to publish notice of

general circulation, in newspapers, and to mail notices to
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eligible workers.

Finally, the amendment would deal with the loss of
benefits by a Limited number of workefs affected by the
first separation problem--which I described at the outset
--aﬁd it would permit displaced workers who lost benefits
due to the first separation infekpretation to reapply for
benefits if they are still unemployed and free to participate
in these t;aining progrgms. According to the CBO, these -
changes would cost $14 million over three years.

Senator Chafee. $14 mil(ioﬁ?

Senator Rockefeller; Over three years. Right. And
most of that cost, I am advised, would be involved in the
provision involving the short sémegter-break or vacation
of a two-week period;

Senator Chafee.. I would be curious as to what Mr. Jones
has.to say about;that.

The Chairman. Mr. Jones?

Mr. Jones. Thank‘90u,'Senator. I think the amendment
here of the most concern is the first one.

The Chairman. 1Is that the one where you calculate thé
beginning of the worker's eligibility?

Mr. Jones. Yeé. A period-of 104 weeks, two years, of
eligibility; and if during that period of timé, they are
reemployed and then later subsequently laid off, the current
interpreta£ion is that their eligibility is from the first
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certification period, not thg second.

The Chaifrman. Is that thé one that results from the
1981 conference on budget reconciliation?

Mf. Jones. Yes, sir.

The Chairman. And led to the ruling by the Department
of Labor?

Mr. Jones. Thaf_js correct, in conjunction with a
court case in ﬁaine. Subsequently, the regulations that we‘
wrote.

This amendment, in addition to the one you considered
earlier on your oil and gas péople, I do have to suggest
it expands the eligibility considérébly. It.does address
the question that Senator Packwéod raised in bringing in
a Lot of other industrial peopLe under considerafion, and
the costs are going to change substantially.

In this case here, what you are doing is suggesting
that two years from the certification, for people who have
been working or drawing benefits, but would in fact extend
their eligibility for another yéar or two beyond that if
;here was an intervening period of employment.

That s putting ourselves in a position of using this
program to exteﬁd benefits to people for up.to three or
even four years technically under that kind of a model.

Instead, what we would urge‘ydu to do-- As you knqw,
we have proposed fhat these people--all of them--any related
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industry people of any kind--be addressed under the Worker

Adjustment Program. They are all eligible. They all would

‘be served under the $980 million that are there and would

save substantial funds under this program and ensure their

service without expanding the trust fund costs to the

extent that we pointed out earlier.

The Chairman. Are there further comments?

Senator Moynihan. Mr. Chairman, might I just say that
I recognize Mr. Jones' concerns, but there is a reality here
about people moving in and out of training; and there is a

reatify about certain kinds of training that is taking a

Lot Llonger than we had been led to assume. There is a general

inverse rule here ﬁhat the more you need it, the longer it
takes. |

Senator Mitchell.‘ Mr. Chairmén?

The Chairman. Yes, Senator Mitchell?

Senator HifcheLL. I would Llike to just point out that

the word "last" was in the law prior to 1981. We then

dropped it Wwith no history and with no legislation. I think

many States' employment departments responded to the change,
and ¥t caused a lof of ijficutty. And there are many
industries in which this is a reality. This is not a
hypothéticat‘casef It is particularly true of the shoe
industry in Maine, where we have suffered the loss of
thousands of jobs; and in that period following the initial
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1 certification, production does fluctuate. So, people come
2 back for a substantial period of time; and they don't know
3 it, but the clock is running on their eligibility for

4 || benefits all of that time.

5 Then, they get to the end of it--and obviously, they

6 are not going to turn down wérk; we don't want to encourage
7 || them to turn down employment--now, they get to the end of
'8 it and they find there are no benefits because the period

9 began at the time of their first separation. And in the
10 || intervening time, they have. gone back and worked as much

1 as they could. They want to work.

12 Now, theylfind they are not eligéble for'any benefits.
13 It really is anAuﬁfair situation, and this is an attempt

14 to deal with it, as Mr. Jone§ has indicated. We had litigation
15 in Maine because the State didn't want to enforce this,

16 feeling that it was such -an unfair circumstance; and finally

17 || it is clear that the only Qay fo do it is to change the law.
% ' 18 There is no explanation as to how and why the law was
19 || changed at that time. 1Is that correct?
20 Mr. Jones. That is correct, Senator.
21 Mr. Chairman, I would only add to that that they are
22 eligible for any regain unemployment benefit that they
23 gain~from their ﬁew employment period, and they are eligible
24 for retraining under the Job Training Partnership or Worker
(x- ) 25 Adjustment Programs, as our shoe people in Maine now are
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1 being covered. It is just a question of whether you are

\

2 going to extend the income benefits aéain for another perijod
3 on top of that.

4 Senator Mitchell. The problem is, as you know, Mr.

5 Jones, to say to a pereon they are eLigibLe for extensﬁve

6 retraining, but no income benefite to sustain you during

7 that period renders the training for most people totaLyy

8 impracticale. They have got to do something to survive in

9 || that period.

10 The Chairman. Senator Rockefeller?

11 . Senator Rockefeller. Mr. Cheirman, in my judQMent,

12 Senator Mitchell isAe%actly on target, and as he points out,
13 sometimes people can be called back for a }ong period ef time,
14 and sometimes they can be called back--like in'the steel

15 industry-<for a very short period of time. And what is

16 happening is they afe‘seeing an exhausting of benefits,

17 which ie fact they have.never actually used. And it is

18 antithetical to the purpose of what we are‘trxing to do,

19 || and it.is totalLy unfeir to the workees.

20 The Chairman. Senator Packwood?

21 Senator Packwood. I don't understand what happens,

22 George, if a person is laid off and he or she collects

23 benefits under this and then goes back to work for three

24 or four months and then gets laid off permanently. Do the
25 first benefits count, or do you always get 104 weeks from the
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time of last Layoff, no matter what?

Senator Mitchell. Mr. Jones, you can answer that.

Mr. Jones. Senator, it is just the opposite here.
What is happening here is there is a cost that is running
from the first layoff.

Senator Packwood. I understand that.

Mr. Jones. And if he works in between time, he can
receive benefits both before that or after it in the 104
weeks. Once the 104 week clock runs out, he is stopped.
Iflhe, in facf, worked all the way up to the 104 weeks,
he would then receive no further benefits, as the Senator
pointed out.

Senator Packwood. I don't quite understand what the
Senator is stating. Séy it again; I am not following this.

Senator ﬁitchell. Let me try again. A plant lLays off
large'numSer of workerQ—-take a shoe factory in Maine--and .
is certified as eligible. The period within which those
employees are elig{ble_for trade adjustment assistance
benefits begins to run at thaf'time, Two weeks Later; the
plant recalls Worker A, saying we have some work and we
are going to tfy to keep this going as long as we can.

He then works for 102 weeks. Meantime, the plant is
gradually phasing down, and the production levels are
fluctuating. If I am misstating this, Mr. Jones, you
correct me.
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Now, Worker A applies for Trade Adjustment Assistance
benefits; but under the law, as interpreted by the Department
since 1981, since the termination of.his eL%gibiLity
commenced with the first Layoff, he ie ineligible for
any behefite. He is not eligible for the benefits.

Even though he has not availed himself of it, what He
wanted to do in that interim period was work as much as
he could.

Senator Packwood. That was my qgestion. If he has
aeaited himself of it, if he has been off for three or four
or five months and he has taken benefits during those three
or four df fjve months, and tﬁen HeAis rehired. Does .the
104 weeks start.perpetually from the Latest‘rehire, even
though'he has collected thevbenefits prior to that?

Senator Mitchell. I think that is.the_aggregate amount
he can get.

Mr. Jones. That is correct.

Senator Mitchell. 1In other words, it doesn't inerease
it beyond 104 weeks.

Senator Packwood. All right.

The Chairman. ALl right. The amendments are proposed.
Is there furthef question?

Senator Chafee. Me. Chaifman, let me juet say about

what we are doing this morning that this is very reminiscent

to me of the Black Lung Program'that we casually got into
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about 10 years ago. Everybody on this committee has

listened to the testimony of Mr. Strauss and others who

‘'say the single greatest cause of the trade deficit are

the Federal deficits, and we oﬁght to do something aont
them.

But now,:we_seem to be swept up in an atmosphere that
anything goes as far as the trade adjustment assistancé;
and indeed, we are stretching everybody to the Limit of .
their imaéinations to come up with grgater extensions of
this program. FirStbof all, today we héve made it an
entitlement. We all deblore entitlements, in many instances;
but now we have made this an entitlement. We voted down
a cap.

Second( we have included a vast number of éther workers
that were never eQen considered when the original program
was devised. That is the so-gaLLed secondary workers, and
we have broadened tﬁat so that we are including about
everybody who could possibly be affected.

Third, we have extended to considerabLe length the
period of eligibility; and atthough everybody says the
final point is there is no requirement tp expeditiously
join a retraining program, It.wasn't enough to have it
10 weeks; 15.weeks was brushed aside. And Mr. Chgirman, I
just think wé are proceeding here blithely on a path that
is going to_be of considerable danger to our efforts in this
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country to not opLy do something about the retraining, but
also to establish a sound basis for the fiscal future of
our nation.

And I have been very sympathetic with Trade Adjustment
Assistance, and I think it can be improved; but I just want
to‘say that I am obpoSed to what is taking place here todéy.

SenatoriMoynihan., Mr. Chairman, may I make é;very brief
response?

The Chairman. Senator Moynihan?

Senator Moynihan. In the spirit of openness and candor,
and,Lackvof rancor that.the Senator from Rhode Island brings
to these discussions,'I was an Assistant Secretary of Labor
in the Kennedy Adainistration when the ~= Kennedy round was
adopted; and at th;f time, we began discussing--and Mr.
Jones will rémember—-he is such a young man--

(Laughfer)

Senator Moynihan. This whole question of trade
adjustment, and from the first it wés assumed that you
would want to involve secondary workers. There is much
unemployment through the consequence of the cLoéing of
most manufacturers, and it depends on a great range of
satellite cgrborations. "And it would be illogical to think
of jgst the‘one--you-knog, just fhe automobile plant and
not the place th;t provided the carburetors and the tires

and this and that. So, it is not a new notion.
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In regard to entitlement, we have gone through the

experience of not keeping our commitment; and now we are

'going to see that we do. I think we could have avoided

this if we had avoided earlier actions, and there you are.
And on the question of this business of the time of
eligibility, can I say--and Mr. Jones, you would be a

better authority--but it is my impression that for a great

‘many industries that are succumbing to trade changes, the

experience is sporadic. You stop a run; you start another.

You open; you close. You are up; you are down. And finally,

it is clear that you are not going'to be able to do it.

‘So, the worker is getting an uncertain signal.
Management is uncertain; and we are just ‘responding to that,
are we not? Or tell me if you think otherwise.

Mr. Jones. I donft think that is quite as common a
case as we would Like to think it is»for tréde certified
people. It is for general dislocations that are occurring,

but the people eligible in this program, we tend to have a

"fewer .number of those cases.

Senator Moynihan. But we do have some.
Mr. Jones. Oh, cehtainly.
Senator ﬁoynihan} It is a normal phenomenon of a
plant not working out.
Mr. Jones. It certainly is, Senator. I couldn't agree

more with your concern for secondary workers. Our concern
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here is that they not be put into the category of this

highly enriched program, but that they be under the Worker
Adjustment Program, get them into retraining and into the
work force. In this program, when you address secondary

or tertiary workers--as your oil and gas provision wouyd--you
are expanding a very enriched benefit to a very broad
population 6f-people; and the history is replete that people
will stay out of train%ng while those benefits are there

and not return to the work force.

I think that issue will come before the Senate when these
two bills come together; and it is a very, very important
one.

Senator Mitchell. Mr. Chairman, I would just Like to
say that is not this amendment. He is talking about previous
ones}

(Laughter)

The Chairman. We are refightfng something that was

decided earlier.
Senator Matsunaga. Mr. Chairﬁan, if I might give ‘ .
philosophic consolation to the Senator from Rhode Island.
With the passing of time, new problems arise requiring new
solutions; and if we are nof part of the solution, we are
par£ of the problem.
The Chairﬁan. Thank you, Senator.

Senator Chafee. I hope we have learned something from
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experience. Thaf is pot asking too much, even of the Senate.
And one of the virtues of putting a cap on it is you then
come forward and reexamine the p}ogram; but that vote has
been taken.

I will tell you: This program is going to come back to
haunt us and, particularly, as every member I beLieye of
thié committee is concerned about the deficits of the nation
and what we are doing to-our.children. I think Speaker
Wright phrasgd it better than anybody: When we are living
on a credit card economy and sending the bill to our
children and we are going out with a great big credit card
today and go%ng to sénd a great big additionaL bill to our
children.

The Chairman. If there are no further comments, ;he
ameﬁdmeqts-have been pfoposed.' You are proposing them in
a block._-Is-there any objection to that?.

(No response)

The Chairman. If not, all in favor of the amendments
as stated make it known»by saying‘“Aye.”

(Chorus of ayes)

The Chairman. Opposed?

Senator Packwood. No.

Senator Chafee. No.

Senator Packwood. Senatofs Heinz, Wallop, and --

The Chairman. Let's call the roll.
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The Clerk. HMr. Matsunaga?

Senator MMatsunaga. Aye.

The Clerk. Mr. Moynihan?
Senator.Moynihan. Aye. |

The Clerk. Mr. Baucus?
Senator Baucus. Aye.

The Clerk. Mr. Boren?

(No response)

The Clerk. Mr. Bradley?
Senator Bradley. Aye.

The Ctérk. .Mr. MitcheLL?.
Senator Mitchell.  Avye.

The Ctefk. Mr. Pryor?
éenator Mitchell. Aye, by proxy.
The CLerk. Mr. Riegle?

The Chairman. Aye, by proxy;
The Clerk. Mr. Rockefeller?
Senator Rockefeller. Aye.
The Clerk. HMrs Daschle?

The Chairman. Aye, by proxy.
The Cterk. Mr. Pa?kwood?
Senator Packwood. No.

The Clerk. Mr. Dole?

(No response)

The Clerk. Mr. Roth?
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(No response)

The Clerk. Mr. Danforth?
Senator Packwood. Aye.
The Clerk. Mr. Chafee?
Senator Chafee. No.

The Clerk. Mr. Heinz?
Sehator Packwood. Avye.
The Clerk. Mr. Wallop?
Senator Waliop. Nof

The Clerk. Mr. Durenberger?
Senator Packwood. Aye.

The Clerk. Mr.'Armstrong?

(No response)

14 The Clerk. Mr. Chairman?

'15 The Chairman. Aye.
16 The vote i§?
17 The Clerk. 13 yeas, 3 nays.
18 The Chairman. The amendments have carried. I believe

19 || that completes the amendments to be offered today on that
20 particular section, and we.have really made some progress.
21 || Senator Chafee, did you have technical amendments that you
22 wénted to offer before we close here?
23 ~Senator Chafee. Could we take that up briefly next time?
24 || Would that be all right?
( ) " 28 The Chairman. Yes, of course. If there is nothing
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further to be offered? Yes?

Senator Moynihan. Mr. Chairman, may I make a suggestion?
We have done somefhing guite extraordinafy this morning.
We. have taken a major bill that you have intént on making
law, and we have put into it an'entitlement for trade
adjustmenf assistance and a youcher to purchase education
for such workers. I think fhis is a very big morning, gnd
I would Llike to thank you for doing it.

The Chairman. Thank you very much, Senator. We have
dee substantial progress. Tomorrow, we will bé'discussing
Section 301 and hopefully, the day after, Section 201. We
will meet at 9:30 tomorrow morning.

.(Whereupon, at 12:23 p.m., the meeting was recessed,

to be reconvened on Wednesday, April 29, 1987 at 9:30 a.m.)
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MITCHELL AMENDMENT

INTELLECTUAL PROPERTY PROTECTION AND MARKET ACCESS

The amendment would establish a procedure whereby the USTR is to
use the National Trade Estimates to identify a list of "priority
foreign countries™ which deny adequate and effective protection of
intellectual property rights, or fair and equitable market access to
US companies that rely on intellectual property protection. The
"priority" countries would be selected according to those which have
the most onerous and significant unfair acts and those which offer the
greatest potential for increased US exports. The priority list would
be selected and published in the Federal Register within 30 days of
issuing the NTE.

After a country is identified as a priority foreign country, USTR
would have 30 days to conduct an investigation under Section 302.
Initiation of the investigation may be deferred if: a) the USTR
determines that the foreign country in question has entered into good
faith negotiations to remedy the acts that gave rise to the
investigation, or b) if the USTR determines that the investigation
would be detrimental to US national economic interests.

For investigations that are pursued, the USTR would have six
months to make recommendations to the President for possible action.
This time period could be extended another six months if the USTR
determines the foreign country is making substantial progress in
implementing legislative or administrative measures that will provide
adequate and effective protection of intellectual property rights and
fair and equitable market access.

Following the USTR recommendation, the President would have 30
days to take the action in accordance with the restrictions
established in S. 490 with respect to Section 301 cases involving
"unreasonable practices". That is, action would not be mandatory and
the President could decline to follow the USTR recommendation where it
is not in the "national economic interest".

The language described above is identical to the provisions in the
House bill except that "fair and equitable market access"™ is added as
a condition under the bill in addition to House language that applies
to "adequate and effective protection" of intellectual property.

The Caribbean Basin Initiative would be amended to permit the
President to take proportional action against qualifying countries,
according to the scope of their acts and policies that deny protection
or market access to intellectual property. Currently, the President
does not have authority to withdraw benefits from CBI countries on a
basis equal to the scope of their offenses. He must completely
disallow CBI benefits if he takes any action at all. The amendment
permits proportionality, as is now provided under GSP, and thus
greater flexibility in dealing with such situations.




the

MITCHELL INTELLECTUAL PROPERTY AMENDMENT

The Mitchell intellectual property amendment is supported by
following organizations and their member companies:

Computer Software and Services Industry Assoc. (ADAPSO)
Computer and Business Equipment Manufacturers Assoc. (CBEMA)
Motion Pictures Assoc. of America, Inc. (MPAA)

Assoc. of American Publishers (APA)

American Film Marketing Assoc. (AFMA)

National Music Publishers Assoc. (NMPA)

Council on Competitiveness

-Corning Glass

Pharmaceutical Manufacturers Assoc. (PMA)




S OFFERED By SEN. BOREN *
| A5t

SECTION 1. TRADE ADJUSTMENT ASSISTANCE TO OIL AND GAS IN-
'DUSTRY.
(a) WORKERs.—Section 222 of the Trade Act of 1974

(19 U.S.C. 2272) is amended to read as follows:
“SEC. 222. GROUP ELIGIBILITY REQUIREMENTS.

~ ““(a) The Secretary shall certify a group of workers
(including workers in any agﬁcultural firm or subdivision
of an agricultural firm) as eligible to apply for adjustment
assistance under this chapter if the Secretary determines
that—

*‘(1) a significant number or proportion of the
workers in such workers’ firm, or an appropriate
subdivisioﬁ of the firm, have become totally or par-
tially separated, or are threatened to become totally
or partially separated,

- *(2) sales or production, or both, of such firm
or subdivision have decreased absolutely, and
- “Y(3) increases of imports of articles like or di-
rectly compétitive with articles—
*‘(A) which are produccd by such workers’
firm or appropriate subdivision thereof, or
‘‘(B) in the case of workers of a firm in
the oil or natural gas industry, for which such
workers’ firm, or appropriate subdivision there-
of, provides essential parts or essential services,
contributed importantly to such total or partial sepa-

ration, or threat thereof, and to such decline in sales

or production.



(b) For purposcs of subsection (a)(3)——
(l) ‘The term ‘contributed lmportantly means

‘a cause ‘which i is 1mportant but not necessarily more
important than any other cause. |
*(2) Natural gas shall be consndcred to be com-

petitive wrth crude oil and refined »pctrolcurn prod-
ucts. | o :
| “(3). Any furft, or subdivision of ‘a firm,
which— |
‘‘(A) engages in the exploration f'or“ oil or

natural gas,

““(B) produces or extracts oil or ’natural'f
gas, or -
**(C) processes or refines oil or natural gas. G
shall be considered to»b_c a part of the oil or natural' |
gas mdustxy and to be a firm provrdmg csscntral :
setvices for such oil or natural gas and for thc proc- :

essed or refined products of such oil or natural gas.-.

.“~(‘4')' A‘hy-fum which provides essential parts, or'
cssenual scrvrces, to another firm that conducts ac-
tivities descnbcd in paragraph (3) with- respect to oil
or nan_xra_l -gas, as its principal trade or business, shall
be considcrcd to be a part of the oil or. natlr_r_al' gas
industry and to be a firm providing csscntialvscrviccs
for such oil or natural gas and for the processed or
refined products of such oil or natural gas.’;.
(b) Frms.—Subsection (c) of section 251 of the

Trade Act of 1974 (19 U.S.C. 2341(c)) is amended to réad '

as follows:




**(c)(1) The Secretary shall certify a firm (mcludmg
any agncultural firm) as ehglble to apply for adjustmcnt
assistance under tlus chaptcr if thc Secretary detcmunes.
that— _

*‘(A) a significant number or proportion of the
workers in suchr ﬂrmhavc become totaily 6r partially
separated, or are thn;eatcned to becoe totally or par-
tially separated,

*‘(B) sales or production, or both, of such firm
have decreased absolutely, and

*‘(C) increases of imports of articles like or di-
rectly competitive with articles— |

“(i) which are produced by such firm, or

*‘(ii) in the case of a firm in the oil or nat-
ural‘.gas induétry, for which such firm provides
essential parts or essential services,
contributed importantly to such total or pmial’scpé-
ration, or threat thereof, and to such declincf:in sales
or producdon. |
"_-“(2)' For purposes of paragraph (1)(C)—

“/(A) The term ‘contributed importantly’ means
a cause which is important but not heccssm'ly more

important than any other cause.



“(B) Natural 'gas',shall be considered to be com-
petitive with crude oil and refined petroleum prod-
ucts.

*“(C) Any firm which—

““(i) engages in the exploration for oil or

natural gas, .

“(ii) produces or extracts oil or natural

gas,
“‘(iii) processes or refines oil or natural
gas., or
“(w)provndesessentmlparts;orcsscntlal o i

services, to another fum that conducts activities
described in any of the preceding clauses as its
principal trade 6r business,
shall be considered to be in the oil or natural gas in-
dustry and to be a firm providing essential services
for such oil or natural gas and for the processed or
refined products of such oil or n:iturhl gas."”.
SEC. 2. EFFECTIVE DATE. | | |
(a) IN GENERAL.—The amendments made by this Act
shall apply with respect to petitions for certification which
are pending on, or filed after, the date of enactment of this
Act.
(b) COVERAGE OF CERTAIN CERTIFICATIONS —Notwith-

standing section 223(b) of the Trade Act of 1974, or any



other provision of law, any certification made under sub- <

chapter A of chapter 2 of title I of such Act which—
(1) is made with respect to a petition filed
before the date that is 90 days after the date of en-
actment of this Act, and
(2) would , not have been made if the amend-
ments made by section 1 had not been enacted into
law,
shall apply to any worker whose last total or partial separa-
tion from the firm, or subdivision of the firm, described in
section 222(a) of such Act occurs after September 30,

1985.
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ROCKEFELLER -- HEINZ AMENDMENTS

TRADE ADJUSTMENT ASSISTANCE PROVISIONS OF S. 490

1. Coordination: Requires the Secretary of Labor to
promote and assist in coordination between
administrators/providers of trade adjustment a551stance and
administrators/providers of other federally supported worker
readjustment and training programs. Specifies that the
Department of Labor, using its regional offices, provide
technical assistance at the state and local level to encourage
coordination and cooperation so that displaced workers obtain
rapid, effective readjustment and training services.

2. Early Training Option: Clarifies that workers may
enroll in training by obtaining and using their voucher under the
trade adjustment assistance program at any time following
certification for trade adjustment assistance. This amendment is
to ensure that TAA-certified workers are provided the option to
enter approved training during their initial "post-layoff" period
when they are drawing UI benefitsv-- so long as they meet the
conditions set forth by the trade adjustment assistance program,
they may then begin to receive their full trade adjustment
allowance upon exhaustion of their UI benefits. ' :

3. "Comingling"™ of Funds for TAA Training: Specifies that
workers may participate in training which draws on funds from the
private sector and/or other federal education and training
programs such as Vocational Education, Adult Education, and JTPA.
Retains prohibition agalnst "double-funding" of TAA training.
Purpose of this amendment is to authorize (i.e. optional not
mandated) program providers and workers to leverage other funding
sources to supplement or pay a portion of approved training for
TAA-certified workers. It is hoped that this will enhance the
financial role of former employers in assisting trade-displaced-
workers, foster maximum use of government sources of worker
retraining funds, and enable some workers to enroll in more
extensive or advanced training which has a cost in excess of the
$4000 voucher "cap."




MITCHELL -- HEINZ AMENDMENT

TRADE ADJUSTMENT ASSISTANCE

1) Separation From Employment. Clarifies definition of
separation from employement for purposes of determining
eligibility period for benefits., Provides that the most recent
incident in which the individual is separated from employment
determines eligibility period rather than first separation.

2) Breaks in Training Period. Provides that a worker shall be
treated as participating in a training program notwithstanding
a break between training of up to two weeks.

3) Length of Training Program. Prohibits Secretary of Labor
from establishing an absolute limitation on the length of a
training program. Requires Secretary to consider whether the
training provided is of suitable duration to achieve the
desired skill level within a resonable time. Labor Department
regulations now limit training programs to 104 weeks. This
does not affect the amount of benefits.

4) Notification of Trade Adjustment Assistance to Workers.
Requires that the Department of Labor notify eligible workers
of their benefits through the mail and notice in general
circulation newspapers.

5) Waiver of Time Limitations. Permits individuals affected by
current law interpretation of the eligibility period relating
to separation from employment to be eligible for benefits.




Mitchell ~- Heinz

Trade Adjustment Assistance Amendments
Summary of Provisions

1) Separation From Employment This provision deals with
the statutory requirements that must be met for an individual
to qualify for benefits. The issue is whether an affected
worker's eligibility period is based on that individual's first
separation from employment following the date the firm was
certified as impacted by imports or the last separation from
. employment before application for program benefits.

Under the Trade Adjustment Assistance program an individual
is eligible for benefits only during a certain period that
relates to the individual's unemployment insurance period and
the date that the firm has been certified as impacted by
imports. Thus, a crucial factor in determlnlng an individual's
eligibility for trade adjustment benefits is when that
individual is considered to have been separated from his or her
job for pursposes of establishing an unemployment insurance
period.

As a result of a 1981 statutory change, this question of
separation from employment is being interpreted in such a way
as to deny many workers the benefits to which they should be
entitled by Congressional intent. For many other workers, this
technicality has resulted in a reduction of the benefits to
which they are otherwise entitled.

This problem occurs in industries which lay off workers for
temporary and sporatic periods durlng which the plant is
certified under the trade adjustment assistance program. As
the production needs of the plant increase, many workers may be
rehired for temporary periods before being finally laid off.
The Department of Labor interpretation causes the eligibility
period for these workers to begin to run from their first
separation from employment even though they may have been
rehired. Then, when they have finally and irrevocably lost
their jobs, they have also lost much, if not all, of their
trade adjustment assistance benefits. By a technicality in the
statute, many workers now lose most or all of their eligiblity
for benefits while they are still employed at the trade
impacted firm.

2) Breaks in Training This provision deals with the
problem of short semester breaks or vacations. The Department
of Labor intreprets current law to prevent the payment of
benefits during periods an individual is enrolled in a training
program but is on semester break or vacation. This unfairly
penalizes individuals who cannot obtain alternative employment




o

during short term breaks in training programs. The amendment
provides for the continuation of benefits where the break in
training does not exceed two weeks. - This does not increase the
number of weeks of benefits, it simply provides for a more

flex1ble payment period.

3) Length of Tralnlng This prov1s1on would permlt
training programs to be as long as is reasonably necessary to
train a worker for suitable employment. Although there is not
now a statutory limit on the length of training, the Secretary
of Labor has placed a 104 week limit on the duration of
eligible training programs in the regulations.

Often times, this is not a sufficient time period to train
a worker for _employment in substantially equlvalent jobs. The
effect is to’ prevent many ‘displaced workers in highly skilled"
occupations from acquiring the level of training that can equip
them for new jobs comparable to the job that was lost to

imports.

4) Notification of Trade Adjustment Assistance To Workers
Although current law requires the Secretary of Labor to provide
information to workers about the program, this notification is
often insufficient to inform displaced workers of their
eligibility for benefits, particularly when unorganized workers
do not live near their place of employment. The provision
requires the Department of Labor to mail notices to eligible
workers and to publish notice in general circulation newspapers
in the area of the certified plant.

5) Waiver of Time Limitations This provision permits
workers who otherwise qualify for the program and are in
approved training programs to qualify for benefits
notwithstanding the lapse of the time limitations that would
otherwise govern eligibility. This is intended to permit
displaced workers affected by the last separation from service
interpretation to become eligible for benefits.




