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The Cheirman. The hearing will come to order. lPlease be
seated -- those who‘are standing who can find seats.

Let me once agaiﬁ say how appreciative»l am of the work
that was done-yesterday, and again until 1:00 this morning,
in frying to resolve some of these concerns and some of these
problems.

We had Lengthy discussions with the Administration

yesterday, discussing some of the concerns of dumping, and

countervailing duty subsidies, and I think it made some headway.

It resolved some of the differences in opinion, without making

final_decisions. Hopefully, we can make some of those today.

I am sure that we.wbn't have total consensus on each of them.
Let me stete we had earlier said somethiné about having a

meeting at 2:30 this afternoon. We will not be doing that;

I understand that the Republican Party has a caucus at 2:00; so

we will Llook to a meeting here hopefully at 4:00. Let us

undetstand we have a meeting here at 4:00 unless the members arg

advised otherwise.

Mr. Lang, would you discuss some of the issues that we
discussed yesterday, insofar as dumping and subsidies are
concerned?

" Mr. Lang. Yes,‘sir.

We have distribeted to members a sheet, which has no

title on it but just begins with an item #1, Nonmarket Economy

County Dumping. I will work through that sheet.
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-follows the document I will be attempting to describe; so, if

At the fable with me, in addition to Mr. Holmer and
Mr. Woods from the Trade Represeﬁtatives Office, is Mr. Kaplan,%
Gil Kaplan, the Deputy Assistant Secretary in charge of the i
Dumping and CounterQail Program at the Départment of Commerce.

If you want to follow these matters in the spreadsheet,

they begin at spreadsheet page 72. Generally, the spreadsheet

you want to follow at spreadsheét page 72, you can see the.

comparative descriptions of present law and whatever is in ;

the House bill and:the Senate bill.

Mr._Chéirman, the first provision on Dumping and
Countervailing in the Bentsen-Danforth_biLl is nonmarket
economy dumping. The problem.hebe is that under tufhent lLaw
the Department has. an administrati?e problem. In order to
figure‘out'whether a nonmarket economy is dumpidg; they haVe
to choqse-a surrogate cduntfy to compare with the nonmarket
economy. It is very difficult. They think it ought to be
changed. The Committee has previously reported one type of
change; the Bentsen-Danforth bill includes another type of
change.

Under the suggestions‘we are making td you this morning,
the Committee bill woﬁld continue in éffect; however, there
would be two changes in the way the Committee bill would
operate: |

First, there would be an interpretation of the words
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"'comparable merchandise'" to assure that the Commerce
Department can take into account appropriate quality aifferenceﬁ
between the proddcts exported by the nonmarket economy and i
whatever the benchmark product is, and make adjustments to
assure comparability.

Thé second provision has to do with a special provision
of the nonmarket économyréectibn of the Bentsen—Danforth biil.
There tﬁe bill brovided that, where a product was a fungible
product, instead of using fhe benchmabk you woula build up the
cost of the product in the nonﬁarket economy,'using so-balted
“factors of production'" -- thag is, you would compare the
cost of Labor in a comparablé country with the cost of labor
in the Communist country, and so on.

Aé this was discussed last'pight, the concern arose that
any benchmark priée used 1in ;uch caﬁes might be é dumpeq price,
and therefore.it could not be used as the benchmark, because

you don't want to set fair market value at a price you know:

to be dumped already.

The conclusion is that, in all cases where the Commerce
Department receives an altegation that the benchmérk price is
itself a dumped brice,’they will investigate the matter on
two bases: First, if they have an outstanding dumping order

with regard to that product from the benchmark country, they

will go to factors of production; and; second, if they don't

have an outstanding dumping order, but in their estimation the
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5
benchmark price may be a dumped price, they will investigate
the matter further, make a determination and, if they conclude
finatly thaf the benqhmark_price is dumped, they will use
factors of production. |

That is the staff proposal wifh respect to nonmarket.
ecoﬁomy dumping.

The ﬁext proposal hés to do with diversionary dqmping.
Here, the problem is that under current law it is difficﬁlt
to reach a situation in thch a component of a final product
is not dumped.directly in the United States, the éomponent is
dumped in some foreign market where Qalue is added to it and a

final product is imported into the United States, taking

advantage of the dumping. The problem is that it is extremely

difficult to calculéte the number so that you can offsef the
dumping that inheres in the final product.

The staff recommendation is to drop the provision in
S. 490 and instead set up a program of four activities
intended to reduce the risk of djversionary dumpjng, attack
it earlier, and otherwise try to control it, because it seems
very difficult to attack directly.v

The first element of the program is to take the matter
to GATT as a priority item in the new Round and attempt to get.
intérnatiohal con;ensus that diversionary aumping can be
attacked directly in some way through'an£idumping and

countervailing duty Llaws.
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'is possible in éach of those cases for a kind of diversion to

The second ié to adopt a bill introduced by Senator Heinz

called a "Point of Melt" provision. This is not actually a
duﬁping and coqntervai(ing duty provision, but -- I migh¥ add
Mr. KapLah to help me a little bit here -- but the idea is
that, in cases involving steel, you would look at where the
steel was poured in order to determine whether it is within the
scope of the President's‘exiéting quota prdgram.

-The President currently has a program in which he has

arrived at voluntary restraint agreements, export restraint

agreements, with a number of countries around the world. It

occur -- that is, if the program covers.fdr example steel.
sheet, and the sheet js produced in é voluntary resfraint
country such as BraziL, and Brazil, instead of exporting the
;heet fo the United States, exports it to Trinidad, which I
think is not a restraiﬁt bountry, and Trinidad advances the
value of the sheet by-making it into line pipe or oil country
tubular goods or something like that, and those come in, they

are not subject to the restraint brOQram; and therefore more

steel == in a finished férm -~ is entering the United States
than the restraint progrém would otherwise have anticipated. g

The purpose of the Point of Melt provision is to attributei
the advanced form of the product to the counfry that has'sjgned:

the voluntary restraint.

The third provision of this anti-diversion —--
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7
Senator Chafee. Mr. Chairman, could I ask a question, or
do you want us to reserve questions?

The Chairman. Let us do ask guestions as we go along.

vSenatbr Chafée; ALl right.

In thié,particular provision, Mr. Lang, can there be a
transformatioh of the steel sheet? Suppose it is going into
toasteré?‘ Where are we then? | |

Mr. Kablan. I think there could be a transformation; but
the key pointé, Sengtor Chafee, is that the Admihistrafﬁon
would hévé aufﬁority ;o consider that Under the voluntary
restraint from the originating country, but it would not be
required to. So,~Qe would be using appropriate dis&retion.

Senator.CHafée. .;h other words,lif it was mandatory you
could be senf on an incredible wild goose chase.

.Mr, kaplan. Yéé.
‘ Senatoh Chafee. The small part in thé automobile.

Mr. Kaplan. That is right. But what this provision seeks
to do is handle those cases_Qhere offshore fabr{catidn of stee}
that otherwise would be VRA steel springs up, in order to get
aroﬁnd fhose voluntary restraints, in effect.

Senatbr Chafee. Thank you.

Thank you,.Mh. Chairman.

The CHairmadf Surely..

Mr. Lang; The third component of this provision is to

adopt a pfovision of S. 490, the Bentsen-Danforth bill, which
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8
relates to diversioﬁary dqmping héving to.do.with something
caLLed “downstream monitoring." Thé idea of downstream
moniforing is that tBe Department is required to look at
dowﬁstream products when it appears they might be the
beneficiary of digersionary dumping, and try to determine
wﬁethér the Llaw can be applied to those broducts;

Under-this progrqm,;there is a selective doqutream"
monitofing program. The geieﬁtion wouLd be made by the
Commerce Department on one qf three base;g First, that the
product concerqed is the subject of an existing restra%ng
program,.su;h as steel or semiconductors or something like

that; second, they would be allowed to downstream monitor if

they found a great number of cases on related products -- again,

the semicoﬁductor caée.might be an ekahple <= and the third
situétidn is a situatioh,ihvwﬁfcﬁ'you have multiple offenders.
We have described this in the generﬁc Language of Senator
Baucus's bill on”multiple offendefs,lbut the basic idea is, if
you findvthat you haQe a product in which the same country or
same producers are repeatedly the subject of antidumping
investigations in-a series of prqducts, you could begin the
downstream monitoring; The idea here is to get ahead of the

problem, to add a Little speed to the process, to catch up

with it as.best you can.

The fourth element of this antidiversion program would be

an expansion of the Administration's probbsal with regard to

-- Moffitt Reporting Associates
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scope of that program to try and reach some of the problems --

9

anticircumvention. Under the Administration bill,bthey would

attempt to avoid circumvention of antidumping orders by

haVing the power to expand the scope of those orders to include

products that are élosety related to a product which is
already the subject'of an order. For example, if an order
covers 750 c.c.ﬁotorcycles and fhey_discover that the foreign
producér is avoiding thé'order by prodgcing a 748 c.c.
motorcycle, they can expand.the‘séope of thé order to the new
product. |

What the Administration has agreed to do is expand the

although it certainly will not reach all the problems -- that
comé up in tﬁe diversionary dumping context.

I might jast let ME; Kablan explain how the Administrafion,
would expand thglscopé of thisvanticgrcumvention proviéfoh that'
the'Administrafiqn has recommended to accommodate these
concerns. )

Mr. Kaplan. Basically, there were two restrictions on
when we could apply this anticircumvention proposal as
originally_written: 'Ohe said that, if the further advancement

of a product -- either in the United States, in the home

market, or in a third country -- were done by a related

party, we could apply this provision. We have agreed to say

that, if the further advancement is done by either a related

or an unrelated party, as long as the goods basically stay
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i within the same class or kind of merchandise,—ue would be able

10

to apply this anticircumventioﬁ proyision.

Second, we have véry Limited language in thé origﬁnal
proposal, saying that sub;tantially atl of the‘components had
to come from the original exporter. Qe havg dropped that
“substantially all" Llanguage to giQe us é little more leeway as
tovwheh we can apbly the'anticircumvenfionvprovision; SO, We
woﬁld be able to capture more kfnds df cases which begin,to
approéch the divefsionary'duhpjng kind»of prébleﬁ;

Mr. Léng. ANow, those are the fouf_e(eﬁents that the staff
is proposing by way of a reptacemeﬁf for the pfovision that is

currently in the Bentsen-Danforth bill on diversionary dumping.|

The Chairman. At that point, Let me intervene, Mr. Lang. |
What you see as he goes through these is the amazing
complexities of administration and the concefns and the problems

of trying to derive at correcting what we think of as abuses;

and what we have dealt with in 490 is what we thought were the
main ones. .

We haYe to remember that what you are seéing now is a
Law that was worked over extensiVély in 197§ by this Committee
and by the Congress, and a great deal of headway was made at

that time._ This has been proven by the fact that you have had

some 625 cases initiated since then, when you had a hahdfuLL
before that. This is probably the most used section of the

trade laws insofar as cases filed, I would assume, when we get
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into the dumping and the subsidies sections.

I think the other part that we have to remember is, first,

that it is working fairly well, and we have tried to address

! just those places where we are having the most concerns and

the most problems.

But the othér thing that we have to remembér, i think, is
that we want to be sure that we are complying with GATT as we
do these things, that if we don't, we lose a lot of our.
leverage in negotiating some of these items. So, I thihk that
has to be a primary concérn as we dgcide what to do‘in3this‘
regard.

I would Liké for us to deal first with the four items
that we have discussed and seé what the reactions of the

Committee happen to be concerning these propbsed solutions,

after our discussions of yesterday.

We have to remember, too, that as we deal with thié,

Commerce has a responsibility there, and they are the folks

dealing with it every day and those who have the experience in.

the area. So, I think their comments are quite important to

us in trying to resolve these issues.

Senator éackwood. Mr. Chairman?

The Chariman. Yes?

Senator Packwodd. Having gone through this trade billt, I
am inclined to agree with you that thesé tﬁo.secfions are the

most complex. They are tougher than 201 and 301 and
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negotiating authority.

I think you have reached a pfetty gbod compromise. I am
not sure the Administration is habpy with it allt; but,
considering again the different factors in this Committee; 1
think the balance tﬁat you have struck is good and that wé
éught to édopt it.

The Chairman. Are there further Eoﬁments?

Senétor A;mstrong. Mr. Chairman?

. ThélChéirman. Yes?

Senator Armstrong. This is not a comment, it is a
gquestion. Aftér.listening to the di;cussion yeéterday and
thén reéding the write?ublthat has been presented to us this
morning, I am not quite sure I understand how this multiple-
offenders monitoring is to take place.

‘The Chairman; “Well, I did not get to that.yet.

Senator Armstrong. 6h, I'm sorry. I thought you were
addressing that as part of the'points'ybg were making.

The Chairman. Have we gotten to that?

Mr. Lang. No, you haven't gotten to that.

The Chairman. That is why I stopped with the four items.

Senator Armstrong. I will withHoLd;

The Chairman. And thén we wil( get to that one.

Are there further commenfs on the floor? |

Senator Baucus. Mr. Chairman?

The Cha%rmaﬁ. .Yés.
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Senator Baucus. Mr. Chairman, I think this is a fairly
reasonable package. There are a lot of dffferehces. Each of
u§ writing his own trade bill is just ljke Wwriting his own
budget; we do it differently.

As soméone once said in asking a Senator of his position
on the.budget, His particular way of writing the budget
resolution, he doesn't even know if he himself could agree with
his own budget reéolutidn. I think that is somewhat true here
with trade.

I do have a couple of duestions, though. As we were
discussing yeSterday, one of the benchmarks for»determining a

nonmarket economy sale was originally the largest volume of

sales that a comparable market economy may be engaged in, in

trying'to determine what the nonmarket sales price should be.

I am wondering, in the first paragraph on this package, if the

inc[usion of thé quéLity adjpStments that the administrating
authorify‘must Look at is intended to get at that question,
at Least so far a§ it applies to counfries lLike China and
similar couhfries that do pfdduce a lot of products at a much
lower cost; but‘if, based upon thé earlier test as it was |
written in 490, if we would be in an even worse position today
than under this bilt, than would be.thq_pasé currently. -
I mean, is thaﬁ phrase intended. to deal with that p;oblem?
Mr. Kaplan. Yes, it is,'Sénator'éaucus.- We were all,

concerned about the problem of a very high-quality good =-- say
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the Toyota Camry or something -- ending up being the
most closely comparable merchandise from the largest-volume

exporter, which would largely be Japan for automobiles. So,
if you had an automobilé coming from a nonmarket economy that
was very Low ‘in quality, you might be thrown into a very

high quality benchmark.

This Language; permitting us to make quality adjustments,
would Hopefully permit us to deallwith that problem in a way
which would not shut ouf trade with China.

Senator Baucus; So, if China were to begfn to produce
automobﬁles, for example, the standard would not be the price
or cost of autombbiLes in Jaban? |

Mr. Kaplan. If it ended up fhat-that were the only
possible.surrogate, we would have the aqthority'to make qﬁality
adjustments to ﬁake‘the two iﬁ some way a‘fairer compari;on.

The Chairman; There seems to mé to be another point, téo,
because I was troubléa in trying to find some way of having
a judgment and fixing a fair price. Obviously what we are
doing'now is exceedingly cumbersome unde} the taw. But it
seeméd to me that this was the moré prgctical.

In addition to thaf, a doﬁestic country would have to
prove 5njury, wouldn't the?é

Mr. Kaptan. Yes.

The Chairman. And that can be quite difficult itself. |
ST . |

I persohally think that we have come up with a reasonable
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compromise in a very difficult area, and I appreciate the
participation of all the many members that took part, and that
of the staff.

Are there-bther qqestioﬁé concerning this?
" (No response)
Senator Packwood. I will make the motion.
The 6hairman. The motion has been made. ALl in fayor of
the motion make it known by saying'Aye.
(Chorus of A}es) |
The: Chairman. Opposed?
_(No responsé)
The Chairﬁan. 4Allvright,‘
Now let us deal with the question of the multiple
offendgrs. Is that next?
CMr. Lang; Yes.
Mr. Chairmén, we ére ngw at_tﬁé top of page 3 on the
document handed out at tﬁe beginning of the markup, which has
no title but just begins "Nonmarket Economy Country Dumping.”

It is number 2(a) because in a way this is a different kind of

diversionary dumping. Senator Baucus has pointed out that

there is»not only a prob}em of :a product which has advanced in
value abroad before it comes fnto the United States, and
thereby in some sense it circumvents the United States

dumping law; there is also a problem when a foreign

manufacturer makes a series of closely-related products that
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1 j| are exported to the United States, and he exports them
2 seriatim, getting market share quickly beférg the dumping ?
3 law can catch up with the problem.
4 | There have beén a number of different proposals by a
5 number of_ekpebts in the field dealing with this probleh
6 || called "multiple offender" -- that is, one company continually
7 ’dumping a series of related produc&s.
8 The staff proposal on the solution there is something Like
g || the monitoriné we have suggested for downstream dumping, and
10 || essentially --1 might have to rely on Gil Kaplan to give us
11 || a Litfle more of the detaiL; but just to summarize --

12 |l essentially the idea would be that, when it is alleged that

13 || dumping is occurring in a series of closely-related products,

14 | then after the second dump, the domestic industry that is

15 || adversely affected by the practice can get the Government to

16 |[define thaf class of producfs in which thfs multiple offending
'17' is occurring. And fhereéfter, if a third dump takes place,
18 || the Commerce Department can move more aggressively on the ;
19 |[problem.

Gil, you might want to tell us, mechanically, exactly

20 |
I
how that works. |
21 [
99 Mr. Kaplan. After the third dumping case, where we had i
é3 found a margin of greater then 10 percent from the same party
04 within the related-product category, we would be required to
»5 monitor the rest of that related-product category; and, if we
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had a reasonable evidence that there - was dumping, we would
be redgired to self-initiate cases on those related proaucts.

In thoée cases, we would not be permitted to extend any
of the statutory deadlines wifhout the‘permission of the
domestic parties.

Senator Bradley. "Related party" means -- 2

Mr. Kaplan. Related product.

Senator Bradley. If a company or é.country, or what?

Mr.vKaplan. 'This_all refers to a company, not a country.
It is a multiple-&ffender provision related to companiés which
gﬁgage in multiple incidents of dumping.

Senator Bradley. So that a compény would have fo commit
three dump%ng actions before triggering this?
Mr. Képlan._ Yes.
Well, tﬁere ére diffebeht phasés of it. What I was just
describing iﬁ terﬁs of the self-iﬁitiating and the mandatory
monitoring for the rest of fhe category would be three
inéidents.' After two incidents, a domest{c party could
request that yé monitor other produ;ts from that particuiar
company that were %n the product category. And “"product
categoryﬁ is défingd to mean producfs of similar use and
similar description.

Sgnator(BEadle;. And you would then monitor ahd

self-initiate what?

Mr. Kaplan. The self-initiation would only click in afteri

| Moffitt Reporting Associates
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the third incident, after three incidents of dumping, at more

than 10 percent. If ue saw a reasonable likelihood that another

prsauct was being Humped, we would be required to self-
initiate.a'case.

Senator Bradley. You would automatically self-initiate a
case against the company?'

Mr. Kap(an, Yes, but it may end up having to cover all
products in that class §r kind of méfchandise from the country,
actually.

| Senatﬁr Bradley. So, is it_"pounthy" or "company"?
_Mr. Kaplan. The monitoring itself is company monitoring.

Mr. Lang. Senator BradLey,_génefaliy in Customs Law the
Government proqééds égainst articles és if the article was a
defendant. And in dumpinQ{‘the quted States can be selective
--.that 55,.it can proceed agéinsf qnly fhe product that is
tainted with the’unfairnés§. So, in this case the Government
would proéeed against the prodﬁcts within this category,
imported from that compaﬁy. You woﬁld jdentify the company
because it had rebeate&ty or multiply offended the law.

Senator Bradley. But‘what I am trying tp determine is,
after the third violation wﬁat happgns? I am company-x,‘I am
French Company-X. I have three different products. Each one
of them was a dumping case. The third event takes place; now
what.happens? |

Mr. Lang.. Okay. If aLl three of the cases were
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affirmative dumping finding,_an injury finding, a ﬁargin of
10-percent .or more -- which is a fairly large margin -- and
you send in a fourth product in that same product category,
the Governmenf will move égainst that product as if a dumping é
allegation -- ?

Mr. Kaplan. No, first we would just monitor it.

Mr. Lang. First you would monitor. I'm sorry.

Mr. Kaplan. We would just monitgr the rest of the
products within that product category. And if we found a
reasonable likelihodd that any of those were being duhped; we
Qould be required to self-initiate a case against them.

Senator Bradley. ALl r{ght. Could you do it with specifi
times and specific éctibns? There is a third dumping case,
injur&:v10 percent, action. Now you monitor. What do you
do? And for how long?

Mr. Kaplan. What we do is probably receive Customs.dafa

on procing of that product and other data, either from the

Ty

foreign manufacturer or from the domestic industry; aé to
exactly what is going on with respect to the pricfng of {hét
product; and injury data related to whether that product, tHat
fourth product, in effect, is injuring the United States

industry.

Senator Bradley. And it has to be a similar product?

Mr. Kaplan. It has to bé within the product category,

which is basically, as stated --
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that that is being dumped, based on evidence we have regarding

20
Senator Bradley. Just give an example of product
cétegory;' | . |
Mr. Kaplan. Well, if»yqu had a case on eproms, a kind of
semiconductor,'and you had had two other kinds of
semiconductor cases, and then you had some other kind of
semicondﬁctof, I would say.

Senator Bradley. Okay. You then start to monitor, which

Mr. Kaplan.l Frankly, I am hot sure, in this conceptual
mark, that we havé looked-exactly at how long that monf;oring
would cqnginue. We wogld have to come up with séme reasonable
period of time.

Senator Bradley. All right. So, you don't yet know how
Long you are going to monitor; Let us éay that you monitored
X-days, years. What happens then?

Mr. Kaplan. It would be soﬁe number of years. If during
the course of that monitoring we find that that product that

we are monitoring -- that there is a reasonable Likelihood

pricing and regarding injury, we would be required to self-
initiate a dumping case to see whether in fact there was
dumping and uhether‘it would be appropriate to put a dumping

margin on with‘respect to that product.

Senator Bradley. ALl right. |
Now, the difference between this procedure and the present:
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proﬁedure_is what?

Mr. Kaplan. Well, there {s not pre;ent procedure that
really relates to multiplé-offender mon{toring.at the ﬁoment.

Senator Bradley. Yes. But I am trying to figure out
what is the difference betyeen a fourth semiconductor component
coming in.and having yet énother.dumping-caée, versus this
process.

Mr. Lang. If Ilcan jUst inferVené, I think the problen
here, Senator Bradley, is thét fhe domesfic {ndustry waits
until it finds out that the new fourfh product is being dumped.

And it gathers the information. It finds out what is happening

in the market -- usually very indirectly. It doesn't start
collecting Customs data; often it doesn't know the product is

there. The classic caSe I think 1is probably semiconductors,

where they detected dumping in a comparatively simple chip, and!
then it occurred in a more complicated chip, and then a more
complicated chip with a widget on the end, or something like

that. And the ihdustry was always behind the curve. :
i
Senator. Bradley. So that the Government immediately jumps
in to get the price data? That is the difference? ;

- |
|

Mr. Lang. Yes. And the Government, if it finds a

reasonable likelihood that dumping is occurring, moves on its

.own;'it doesn't need a private petition.

Senator Bradley. But isn't one of the key things here
the time?
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Mr. Lahg. Yes. Hdpefully, the whole program saves time.

Senator Bhadte}. But it won't_save time unless you put a
specific time period for the monitoring; otherwise, you could
monitor it. for years.

Mr. Lang. Yes. I think it is reasonable to suggest that
we shqutd put an outer Limit on how much monitoring there is;
in other words, it shouldn't go on indefinitely.

SenétorvBradLey. Yes.

Mr. Lang. It doe; seem to me that is a useful
suggestion.

Mr. Kap‘an. I think that»is fine.

The Chairman; Are there further questions on this
particular provisioﬁ?

Senator Danforth. Mr. Chairman?

The Chairman. Of coursé, Senator Danforth.

‘Senatof Danforth. Let me ask ydu, is this it for
multiple offénders? Is that all?

Mr. Lang. fhere is one otﬁer brovision‘that relates to

the subject, Senator Danforth, and that has to do with

critical circumstances which might provide some assistance here

You will find the subject described beginning near the top of

page 4.

When the dumping code was signed in 1979, it provided that

the United States could not attack the imported product for |
more than a period of 120 days, and what that consisted of was

Maoffitt Reporting Associates:
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23
what is called "Withholding of Appraisement”lor "Suspension
of Liquidation." It means that the Government does not make ;
a %inal decjsion on what duties to collect and holds everybody
jn suspense -- collects a bond or something like that, or asks f
for a cash.depdsit,
‘In order to deal with the problem of sudden surges of

dumping, thg Code provided that in.crifical ciréumstances'ydu

could provide retroactive relief for 90 days by suspending

liquidation backwards. . ' i

The provision was written into the bill in accéfdance uithi
the Code by the Cémmitpee when it implémented the Code in the g
1979 Act; but it has nevef actually worked in practice, becauseg

it has been almost impossible to get injury determinations out

of the International Trade Commission.

> ‘So, on page 4 you see some standards which staff believed
would make it more Llikely that the Cémmission is going to be
able to find injury_in those cases. They have to dd with the
timﬁng of the rque;f, and also with the actual injury
determination ériterfa, for the International Trade
Commission. And you ﬁan see them under number 5 -- they are
numbers 1, 2, and 3 on page 4.

The effect of tHis for the muLtipLe-éffender situation is
hopefully that you move a little faster and you can actually
make the 90-day provision do what the Committee intended it to

do when it implemented the Code provision, which it has never
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done.

Senator banforth. Let‘mé just ask you a qﬁestfoh, if I
can, Jeff, ab0uf fhe real world. Let us say that I am an
American manufacturer of namepfafes, and that there is a
foreign manufa;tureh of various différeht types of hameplates,
and there {s a long history of dumping - they‘have made
nameplates just Llike thi§ nameplate‘and_dumped fhem.

Then there was a secbnd case, and they ﬁade shorter
nameptates4énd dqmped them. Then.there was a third case, and
they made say blue nameplates and.dumped fhem.

Now, aé_I understand it under this procedure, after the4
third ddmping, then tﬁere is goiﬁg to be monitoring and
self-inifiatgon, right? |

.Mr. Lang. nght.

Senator Danforth. And éLso after tﬁe third dumping there
is going to be -- ér is it in all cases,-the appticatioh qf
this "critical circumstance"?

Mr. Lang. The critical circumstance is in all cases.

Senator Danforth. ALL right. Now,.what ;ati;faction does

that give the American manufacturer of nameplates? 1In other

words, my understanding is that under GATT the remedy for

dumping is not a penalty butAis, instead, only the imposition of

margins. That isthe term of art, rﬁght?
Mr. Lang. That is the term of art. It means an offset.

Senator Danforth. In other words, there is an offset in

Moffitt Reporting Associates
(301) 350-2223




10

11

12

13

15

16

17

18

19

20

2

22

23

24

25

25
the difference between the price that it sold and what the
fair price'is.

Mr. Lang. Yes.

Senator Danforth. So there is no'penalty. If yod are
caught affer four tries,‘all tHat happens is that you sell it
at the fair.pricé, not anything etsé. So there is né reason,
particularly, for anybodyvnot to try to get away with it,
right? |

Mr. Lang.. Right.

Senator pbanforth. Now, how would this satisfy the victim
of the multiple offénder?' How does this proéess satisfy the
victim of thé multiple offender? Even under this, even the
foufth time, you say, '"Well, the Government" -~ the Government
-=- "will initiate the Case."i That doesn't seem.to help much,
because the ihjured pafty would sa*, "I would just as soon
initiate it -- I mean, that_dogsﬁ't hélp me to have somébody
else initiate it.“

The Chairman. Mr. Kaplan, you live with this problem, as
I understand it. If you want to make your comments at any
point there in answering the Senators' concerns, we would be
habpy to have it.

Mr. Kaplan. Senator, I think there are three or fdur
ways this provision would.provide vgry.significant_reliéf to
people who had been subjééted to a multiple-offender.kind of
situation: |
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First, T can tell you from experience that a foreign i

producer Likes nothing less than having the Department of

to what they are doing in this country. They will go to any

lengths to'try to get rid of a case, including calling the
President of fhe United States. The last thing they want is

a dumping case dﬁ them. ‘A_dumping case meéns that all of
their goods are never fully.CLeared through fustoms until

a year or two after.we complete our appraisement process,
basjcal[y} If means that there may be enormous mérgins coming

back to --

_The Chajirman. Do you mean that:stuff is there on the

docks? .

Mr. Kaplan. No, it is not on the~d§cks.

The Chairfman. Where-is it?

Mr. Kaplén. The goods can come in; but the final bill
as to what the importer has to pay is not determined until
wé finish our dumping review and look at each one éf thbgéA
entries and see whether they have Been QUmped and the amount
of dumping that has been engaged in.

$o that provides enormous uncertainty in the marketplace,%
and foreiéﬁ eprrters are very unhappy about it; they don't
want td be subjected to that.

Senator Bradley. And it tends to freeze trade.

Mr. Kaplan. It causes a problem for them, yes.
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Senator Danforth. What does? -

Mr. Kaplan. The fact that the importef does not know
exactly how much he- is going ?o have to pay to the Government
in duty.

Senator Danforth. But what freezes him is.that.there is
a case, right?

Mr. Kaplan.' Yes.

Senator‘Danforth. I don't see how this process fﬁrfhers
that. :. ; -

Mr. Kaplan. Well, what it means is that»he is going to
be subjected to mdﬁitorihg to see whether new cases shbuld be
started, and then a poééibte self-initiafion of those casés if
there is any reasonable Llikelihood by the deernment.

The seLf-iﬁitiation is also something the U.S. producers
generally want and exporters don't wanf, because it tends to
indicate fhe Govérnmeﬁt has a very serious concern about the
case.

Senator Dahforth. Well, one of:the arguments thaf isvmade
by Senator Specter, who has wanted to bring dumping cases into
the Federal Courts -- an idea which i ha&e never thought was
a very good idea - is that dumping caséé can go on for a very
long time. Whaf he wants is a process by which a manufacturer
in th§ United States can go into Fedgral Court and get a
temporary restraining order againsf‘the duﬁping. And his
argument is that that is a very fast remedy; it is a summary
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~remedy. It is a very fast remedy.

How does this process deal with Senator Specter's prbblem?:

How does this Eeal[y say to the foreign dumper, "Stop"?.

Mr. Kaplan. As a result of the monitoring you will have a

lot of data up front and be able to start cases more quickly

than you would without this monitoring program, in effect. So,

you probably won't even be the yéah 6r two down the road fhét
would necessitate a TRO, because you will be earlier in the
process of a possible dumping. |

Second, if you have this cfiffcal-circﬁmstanﬁe pﬁovision‘
and it proQides more likelihood of retroactive, in effect,
suspension of liquidation, or rétrqactive imposition of these
duties, thét will be helpful. |

Senator Danforth. Anything else?

Mr. Kaplan. 'Certainly we are nof permitted to extgnd
thesé cases without the pgrmission of the domestic party.

Senatof Daﬁforthf You are not permitted to what?

Mr. Kaplan."Exténd the length of these --

Senator Danforth. Weil, let me ask you this. Say I am
the nameplate manufacturer in the United States, and all of
these nameplates are arrivfng on the.dock. And I'aﬁlabogt to
go out of business. You know, I don't think I can hold on for
six months with these dumped nameplates_arriving on the dock.

I come to you. You are my lawyer, and I come to you and

~say, "You have got to stop this. You have just got to stop
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29
this." Now, with Senator Specter's provision you could do it.

I mean, you could go to codrt, and you could get a restraining

order ——wake the judge up in the middle of the night and'get

But you have thislprocesé that you have just outlined, and
I come to you; the namepla?e ﬁanufacturer, and I say, "You
have gpt to‘help me; and;you have got to'actAfast,-be;ause 1
am going undér." ‘What db you do? 

Mr. Kaplgn. Well, you would start this case, possibty by
sélf—iﬁitiation if if is.thiﬁ thifd kind of process, and you
yould have retfef, pbtehtially; within two or three months if
the crifiqal-tiréumgtance‘provisioﬁ went into effect. And-
that ié_aboqt thelminiﬁum period of time you can do it and
really have'any sense of,whether fhere is real dumping or nof,

Sen#for Déhforth-  Now, how does the critical-ciréumsfance
process hélp ﬁe?' |

Mr. Kaplan.v‘If'jmmédiétely --— or within that few-month
periéd -- requires the payment or the bosting of a bond for
thg amount of the dﬁmping marg%h, in effect. The;prices'would
immediately have to jump up, or the.importer would end up in
effect paying the.dumpfng duty.

Senator Danforth. Does that apply to everybody, or only

the muLtipLe‘offender?'

Mr. Kaplan. Everybody.

Senator Danforth. In the case of the multiple offender,
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.how are we helped? I méan, here is this'nameptate guy over in
Taiwan or something, and he just keeps broducing the
nameplates and dumping them, over and over and over again =-- a
sLightLy.diffefent kind of a naméblate; How do you further
the caUse.with réspect.to that person for a fast remedy? .For
a fast remedy?

Mr. Lang. Senator banforth, maybe I can be a little:bit
helpful on this. _There are a cquple of things that will apply
in the case you have given us.

| First, the antidiversion provisions that we described.a
few minutes ago have‘é_circumVehtiod provision designed'to deél
with your nameplate case. _And becauSe:that doesn't require
three dumps to océQr, you can expand én‘existing order. And

so, when you change from that kind of nameplate to the lower

‘quality nameplate or a different nameplate, presumably Commerce

could move even faster on that”problem.

The second thing, I think, to understand about critical
circumstances is thét the fLow of the goods and the coLLecfion
of the duty aré-parallei'pfocesses; they are not the same
process. And the collection of the dut} occurs generally Later
than the actual action of the fustoms Service,allowing goods '
to flow int§ the stfeém of commerce. That is why critical

circumstances, which has not worked_before, if made to work
under these provisions might make an earlier difference to

these people.
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The third problem to consider -- and I am sure you know
this better than I do, haying been in courtrooms longer fh;n
i have been =-- is that TROs are not that easy to get; you have ;
to show irreparable harm, as I recall, and I think likélihood é
of success on the merits. I don't know what your experience
has been, but I have tried waking judges up, and sometimes it
is rather difficult.

(Laughter)

Mr. Lang. .So I am not ‘sure you -- I don't mean to
undermine the point. The point is, I am‘not sure this process
is fully comparable with a judicjal process. It is an

administrative process. Admittedly, it is a prospective

remedy. That is a limitation that is in the nature of the

dumping law, rather than someth{ng that can be compared to a

Séhator Danforth. .I just have two other questions. ILf
you wére in my shoes --.a nameplate manufacturer -- onLd you
view this‘prOppsed change in the Law as being a major ‘
improvement?

Mr. Lang. I would view it as an attempt to make the law |
do what it promised to do; but it isn't going to give you :
damages, it isn't going to give you retroac%ivelrelief, and it
isn't going to give you rel{ef the day you find that problem,
because that is not the kind of relief the dumpingilaw gives.

The problems that this staff proposal would attempt to
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doing_what it is supposed to do -- not that they are problems
beyond what the dumping law was stposed to do. | -

Senator Danforth. wOQLd"you say this is a great
improvement?

Mr. Lang.' I would say it is an improvement over current
practice.

Senator Danforth. ALl r%th. Let me ask }ou one other’
question, or let me ask Mr. Kaplan or maybe‘Mr. wObds --1I don{t
know, whoever froﬁ'thelAdministration want; to aﬁswer this.

Right now under GATT, the QnLy thing that can be
accomplishéd with éntidumping.laws‘iS'an offset. An attempt
to legislate a penalty Qbuld be viotatfve of GATT. Shoqu-we -
or maybe the bill does; I don'tvknow ;—_shoqtd we provide as a
negotiating objettivé'géme sort qf.tightening'of this, or for
the.imposition of a penalty\in the fase of mQLtipLe offenders?
I mean, shbuld we take the position thaf gnder international
agreement someone who constantly pushes thé system and is
willing to be caught, ‘and the5 tries it égafn, should end up
doing something other fhan just paying an offset? That there
should be some sort of penalty imposed?

Mr. Woods. Senator, as a matter of fact, when the

Administration transmitted its legislation to the Congress, we

made it clear that that was one of the objectives we would have !

in ‘the Uruguay Round of GATT negotiétions. We have agreed that!:

Moffitt Repor;ing Associates
(301) 350-2223

i
i
)
|
i
i
t
l



10

11
12
13
14
15

16

17 .

18"

19
20

21

- 22

23

24

25

this

is a problem which must be addressed, which
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should be

addressed in GATT, and it is our intention to do sg¢ as it has

been

prior to this legislation.

Senator Danforth. So, you don't need anythihg further

in the bill with respect to this objective?

Mr. Woods. No, I don't believe we do.

Senator Danforth. And it is your intention to try to get

something accomplished in GATT to provide fof a penalty in the

case

have

of multiple offenders?

Mr. Woods. For recidivist dumpers, that is
déscribed it, Senator.

Senator Danforth. Ffor tht?

Mr. WOodst Recidivist dumpers;

Senator Danforth. Yes. Okay.

(Laughter)

The Chairman. ALl right; are there further

concerning this?

Senator Heinz. Mr. Chairman?
The Chairman. Yes. Senator Heinz.

Senator Heinz. I do have some questions on

the way we

questions

number 2,

as you have identified it here, under '"Diversionary Dumping."”

at t

The Chairman. Could we hold them to the multiple offenders

his point, and then get back to the other?
Senator Heinz. Certainly, Mr. Chairman.

The Chairman. I would like to résolve this
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Senator Baucus. Mr. Chairman? )
Thé Chairman. Yes,,Senatér Baucus.
Sehgtor-Baucus. I appreciate this conversétion very
much. It is a refinement on the cdhversatioh we had yesterday
afternoon‘on mult{ple offenders. 1 thfnk we have made a lot

of progress.

As you know, Mr. Chairman, my original approach in my bill

was to provide a private right of action in the third instance,

after a company, say a Hitachi, was caught redhanded a few
t%mes. We have worked out now §omé of the problems that
privatevright of a?tion would. take. One is, it might be’
GATf-il[eéaL. There'is a 1916 predatory pricing statute thét
the American mdnufacture? could use to bring an action against.
a dumper, but_thefe is a slight quéstion about the legality
undér GATT.. | .

I think Senator Bradley aptly pointed odt that perhaps
the version we now héve should bé tightened up with a
deadline, so that we move more quickly. I think that is a
refinement that wg perhaps could make here. I don't knoQ if
this is fhe appropriaté forum to maKe.tHat suggestion or to
follow up on the Senatdr's suggestion.

And és the Senator from ﬁissouri pointed out, these are
baa actors, these dumpers. If Hitachi, for example, is caught
dumping sevén times ih 10 years, I think it is sufficient time,

and NEC also is caught dumping seven times in 10 years. It
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i 35
just seems to me that the current dumping prbcedures are not

adequate.

This version does tighten it up, I think considerably; buté

GATT problem, and to have as a negotiatihg objective some
penaLties fqr recidivist dumpers I think is a very admirable
goal.. |

I think we have done about as well aé We can at this
point, and_I endofse it.

The Chairman. Sen#tdr,Moynihén?

Senator Moynihan. . Mr. Chairman, just to record this, that
in our conversations yesterday, we ought to be clear as we
go forward that American firms are the. subject of a very
considerable number'bf dumping actijons in dther countries.

This i§ anecdotal, but for what it is worth, I have been
involved with'the subject for a very long wﬁile. Harry

Hawkins, who devised these rules under Cordell Hull,'first took

me th?ough this subject, and I wrote a paper for him on dumping.

He said it was not unreadablé.

(Laughter)

Senator Mo}nihan. But the degree to which we perceive
sort of gqvernmental pattefns in what ih fact are .simply

business activities, business strategies, the business that

Senator Packwood observed that, you know, you'have'made

100,000 copies of some particultar product, and:they didn't work!
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out very well, and so you are Left7with‘30, and you start
selling them well below cost because you can't sell them at a
profit; the strategies of entering a market and creating _ 9
market share, and then raising prices in the aftermath -= these
are among the hundreds of»thousands of business decisions
that get made. And the effort to spot something particularly
iilegaL in them, it séemé fo me, if you see the numbers of
actual cases comparedltq the nﬁmbers_df'éctuat.events,'you
realize how minisgule all of this is.

Could I ask Mr. Woods, in all truth, didn't we just dump
4 miltion tons of wheat on Communist Rus§ia?v

Mr. Woods. Well, I believe we probably sold that wheat
ét less thén the.price you might find for that same broduct

in the market in the United States.

Senator Moynihan. You will go far in diplomacy, sir.

(Laughter)

Senator Armstrong. Mr. Chairman, if the Senator will

yield, could we just ask the logical follow-on question:

Did we in fact harm the Soviet Union by doing so?
Mr. WOods, Did we what?

Senator Armstrong. ©Did we harm the Soviet Union by selling

this wheat to them but below the domestic price, or by dumping
it?
Senator Packwood. This may be the most newsworthy answer

you give, Mr. Woods.
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(Laughter)
Senator Moynihan. ALl right, 30 secdndﬁ.
.The Chairmad. 'Now we are going to test that diplomacy.
Sehatdr<BradLey; The short answer is, they afe not a
member of GATT, so it is irrelevant.
(Laughter)
.Mha W§6ds. Thank'yOu, Senator. .
Senator Armétrong. We(l, I think the question really is
relevant. In yéur op{nion,-did we hurt fhe Soviet Union?
‘Mr. Noods. .Let me say —; I will give an economfst's
ahswef, becausé‘it does have an economist's answer. You know,
the economists say,’”On the one hana" -- "On the other hand."

On the one hand, it did not hurt the Soviet Union, so

‘there would have been no injury. You know, it was a

government purchase in this circumstance, so presumably the

governmént of the Soviet Union could decide not to. On the

other hand, by buying subsidized wheat, wheat at less than the

value that we sell it possibly here, they reduced their own
incentive té'inﬁrease their own production. Were the} harmed
by that?

f

Senator Moynihan. "Well, did it hurt America? We don't
have all that wheat. Does Australia have a case against ué?

Mr. Woods. Australia.wasn'tla party to the sale.

Senator Moynihan. 'But Australia might have sold them its
if we didn't éubsidize ours. |
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Mr. Woods. In this whole area of agriculture, the rules
reLatinQ to agfiéuitural sales are very,.very fuzzy. And that ;
is the reason why we have emphasized the need to become more :
precise and have a better handle on agriculture in the new
round of trade negotiations.
The Chairman. I think those are some good examples that
have been cited, and I aﬁ appreciative of them. Lgt me sfate

that we have a vote at 12:00 on the floor on the Child's

Amendment to the deget Resolution. When I had stated about a
4:00 meeting here, I would like for the members - members

only -- to meet me at 3:30 in the Chairman'sloffice in 219;

I hope.you-can be prompt; I know,ydu have other demands on.yourg
time. But I Qon't hdld you long there, and then we will move
into this meetiﬁg.

Now, Senator Arhstrong, you had some comment.

Senator Armstrong. Thank you Mr, Chairman. Just a
footnote to what we have been talking about."

It seems to me.that what we héve really LOSt touch with --
and i don't know that we can ever Qet-back in focus -- is the
question of what is the abuse we are trying to correct.

If, for example, some country.decided that it wanted
perpetuqlty to supply us nameplates, Jack, below cost, that
would be very incoqvenient for domestic manufécturers of
nameplatés. But I am.not so sure that ogr éountry is iqjhred

by that. It appears to me that if they wanted to practically
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give them away, or in fact if they actually did gﬁve them
away, .as Seﬁator Moynihan pointed‘out yesterday, there are a
lot of worse-things.thén hanng a steady supbly'of underpriced
goods coming into the ?ountry.

So, what is it we are trying to do? I fear that, in all
of thfs,.there is a kind of -- to me, as a businessman,
Mr. Chairmgn, -~ there is a kind of unreality about all of
this, as if businessmen thought in the terms that are being
discussed here in this room. And they jﬁst don't. That just
isn't the.way it happens.

So, I guesé to the extent thét thgse rules and the
legalisms fhat‘we are formutéting, and the bureaucratic

procedures that are in place are applied only to a tiny

hurt too much.
But to the extent that this mindset takes root, it really

becomes very hurtful. I don't have a specific proposal to

correct the problem that I have identified, but I would at %
1

. 1

Least mention it, and I am trying to think of one, because we
are gettihg ourselves into a situation where, increasingly, we

are imposing a mentality that is inappropriate to the real

world situation. i
|
. _ |

Senator Heinz. Mr. Chairman, I would like to respond to
that, because I think somehow the discussion has gotten off the

track in a very major way, and we are losing sight of what we
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free enterprise will not survive.

So, both the antidumping laws and the countervailing duty

laws are aimed at disciplining the system, so it is a market

system.

Now, obviously 1in the case of subsidies we all understand

what the problem is:. A government is intervehing. And I don't

sense there is any of the ambivalence about countervailing

against subsidies that there seems to be about why we should

attack dumping practices.

I think it is easy to create an argument of reductio

.ad absurdum if'you éay, well, there are lots of business

practices -- a business that has too many widgets_and they

‘want to get rid of them, and you say, '"Sell them." That

happens all the time; we all end up with surplus paper clips
and commodities and so forth, like that. And nothing that we

are talking about here in the real world is going'to have any

‘effect on that, because what you are really talkihg about where

dumping is concerned is a practite'that can only take place
where there is a protected market.

The Chairman. Gentlemen, I agree with the real world,
and now I woﬁld Like to_gef ybu'to real time. We have some
véry’eloduent,'artiCULate Senators discussing the ideologicél
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points, but I like to discuss this another --
Senator Heinz. I just hope, since we have had about

15 minutes of ideology, that we might have one more minute,

which is simply to bear in mind that when there :is a persistent

practice of dumping, it can only hapbén~because the home
market from which the dﬁmped market is originating is a
proteéted market. And if you can in effect force that person
to behaQe'the way he or she would have to behave.if-they'
wéren't a protected market, you are strengthenihg the market-
based s?stem.

The Cﬁairman. Thank.you.

Seﬁator Wallop. Mr. Chairman, could I just ask one
qugstion?

-The Chairman. Yes.

Senator Wallop. Is it the criteria in this amendment --

this is directed to.the amendment -- that before dumpfng is
found to be the case, that the home market is protected?

The Chairman. That what?

Senator Wallop. That the home market is a protected
market? Is it a criteria thdefiné dumping?

Mr. Woods. No.

Senator Waltop. Well, then, the argument falls.

i
|
{
t
!
1
]
1
|
|
1
i

Senator Heinz. No, it just is not a criteria. It happens

to be a fact of Life. You know, we don't find that

governments - are 'in surplus that are subsidizing, either.
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The Chairman. Gentlemen, can we get a vote on this

amendment as it has now been changed and modified and reported

by staff? And the additional things that have been addressed

by Commerce? ' o B

Senator Heinz. Mr. Chairman, yqu'are asking for a vote
on the whole package? |

The Chairman.” No. We have already voted on the other
amendments, and we will get back to it, since apparently you
have a question. But we are now talking about the vote on the
monitﬁring of mulfiple offenders. Are we ready?

-Senator.Baucué. I make thq_motion, Mr. Chairman.

The Chairman. A motion has been made to move the adoption
of it by Senator Bagcﬁs;. AlLL in favor of the motion as stated,
make it known by saying Aye.

(Chorus of Ayes)

The Chéirman. Opposed?

(No response)

The Chairman. The motion carried.

Now, Senator Heinz, I believe you had a question to bring
up on diversionary dumping. |

Senator Heihz; Yes, Mr. Chairman.

The'Chairman. I might state, Senator, that earlier this

morning we went over those, and we have voted on them. But

your remarks are‘bertinent, and we would be pleased to have {

them.
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Senator Heinz. So at this-point this has been adopted,

but it is subject to amendment?

The Chairman. The four ﬁave been adopted, and we have
moved on to this othér amendment on_mulﬁiple offenderé, and we
have done that. But we have a rule in this Committee that we
can revisit thbsé. So, with”that in mind, if you have some
question, we would be habpy to hear ft. |

Senator Heinz. '; think I have an amendhent to the new
téxt, Mr. Chairman.

The Chairman. On uhi;h brovision? On diversionary dumpin

Senator Heinz. On diversionary dumping.

The Chairman. Will the Senator state it?

SenatorgHeinz; First, I need to just be clear on what the

‘definition of "small" is. 1Is "small" 49 percent? Can we make

it 49 percent? Or less?

Mr. Kap(an. Senator, I'doa;t know that_we'would have the
same definition invevery instaﬁce. I think we would be
reluctant to give an écfuat number, because it may vary on a
case-to-case basig.

Senator Heinz. Now, I gather that the EC defines '"small"
as ''not more than 40 perceﬁt of the value."

Mr. Kaplan. I have read that EC probosaﬁ three of four
times, and I can't understand how they define it.

Senator Heinz. weli, I‘would'Like to amend the proposal

to make it clear that "small" is not more than 40 percent of
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the value.

The Chairman. Let me ask, what does that mean, theﬁ?
Suppose you had a situation of a subsidiary.of a foreign
compaﬁy that has started over here with the idea that tﬁey wou L
incrementally add to what was done ddmesticaLLy in this
country. And suppoée in the beginning that what they added
here was under that 40 percent; but, as they built up the
jnstallation here, and the plant hére, they had'blans té add
more. 'Wohld such a limitation preclude them or result in a
decision where they didn't ao it? |

I have some concern aont how fhat.might work. I would

like for the staff to comment, or Mr. Kaplan. What is your

Mr. Kaplan. It seems to me it would expand the provision'
beyond what we believe is appropriate. It would also in some
instan#es, perhaps, restrict some things Qe may think are
appropriate; because, when you start dding these actual
calculafions, you get into problems as to whether you should
include vafious kinds of selling expenses and things, and
really looking at value—-added. And thirdLy, when you get that
far down the road, when you are talking‘aﬁout 40 percent, you
are getting into-very serious questions regarding tﬁe GATT
tegality of the wﬁole thing. So, Qe would oppose it.

The Chairman. Mr. Lang, do you have a comment concerning
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Mr. Lang. The Administration offered to expand their
anticircumvention proposal in certain ways, and this reflects
that expansion.

The definition of "small'" always meant to us a relativeLyA

small change in the nature of the product; although, it was
nevef defiqed. We were givenAexampLes of products that were
very little advanced in value -- a teleVision set, a chassis
assembled into a.finél.set, that kind of thing. I am not

aware of the European bractice, so I am not in a posifion.to
judge'uhgther we would be m{rforing that practice precisely.

Senator Heinz. Let us try it on cases, to see if we can

and yarn is;Ue, wheére a Japanese manufacturer which has been
found to be dumping acrylic yarn in the United States'-- q1f you?
donftlﬁave a finding of dumping, this would not apbly -- they
decide'that what_they will do is éell the acrylic fiber in a
third country to eitﬁer a cépfivé corporation or a noncaptive
corporation,‘as the case may be, and that is transformed, spun,
iﬁfo yarn, and the yarn is sold in the United Statés at a
price Very close to what the dumped yarn was sold for in the
United States. But it is coming ffom a third country.

-Now; what‘happens under the Chafrman's proposal, as
modified?

Mr.'Képlan. I think'we might have to know more about

the nature of the fiber an yarn business.
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Senator Heinz. Let us assume that the acrylic fiber was
39 percent of the value-added, that it was not very 'small"
and that it was not the whole ballgame.

Mr. Kaplan. It gounds like that would be going too far.

Senator Heinz. So under those circumstances, you would
not find “diversiohary dumping"?

Mr. Kaplan.‘ Yes, ffom what you are describing, I.th{nk
so. I think we would not.

Senator.Heinz. You would not. "Now, does that make any

sense at all? I mean, clearly it is circumvention. The more

acrylic yarn that can be sold at the same dumped price to the

third country and transformed into yarn, the more fiber that

that happehs to, the more the offending country of the first

part, Japan, is simply getting around our laws. That can't
be right;

And in modifying this proposal, you have got it modified

to the point where you can't do anything about that. And that

can't be right.
Mr. . Kaplan. I think there are instances that this

proposal does not cover, which a full-fledged diversionary

dumping proposal -- wWwhich wé.strenQously oppose —-- probably doe

cover. You are correct about that.

Senator Heinz. Well, how can we change thjs.so that it
covers what we all agree is =-- at leaét ; think we égree.
Maybe youdqn't agree. Ma}be you don't thinkvwhat I have just
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described is in effect diversionary dumping, maybe you don't
think it 1is gettiné around the rules of the game.

Mr. Woods. Senator, if ; may -- in the example that yop
have used, you have used an example of a fiber on which we have

a dumping finding, and that that fiber is then sold into

~another country where it is made into a product, where in your

examble it is 39 percenf of the value of that product. And
then the end product == in your instance; yarn -- comes fo

the United States. Well, wh;t Ha§ happened there is that

61 percent of that product has been VaLue?added to that

39 percent_that haé a dumped input, in your example. That_is a
big percenfage, 61 percent.

In the example fhat you use, it is a pretty simple_
product, and I am sure it is carefully selected for thét
reason. Other products are not so simple ;- steel in an
automobile.

Senator Heinz. I don't think anyone is challenging that.

How about flat-rolled steel from Japan, against which a dumping

‘margin has been found, that is shipped to a third country and

transformed into pipe and tube? That happens every day; it is
happening in Canada right now. Those are the kinds of common,.
garden-variety everyday cases we ére talking about.

The use of dumped steel 1in an automobilg -- which, by the
way 1s gefting to be a smaller and smaller bréportion of an

automobile -- would probably be covered by your proposal,
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because the amount of steel involved in an automobile is
small. I don't know what “small' is in this amendment, but
if you are worried about the automobile, I would guess tﬁat
your probqsal covers the automobile. égt I don't think it
covers.the cir@umstances that most of.er industries face.

The Chairman. Let me ask, would you think that the
country of origin in the point of milk miéht be applicable in
this situation?

Mr. Woods. In:the $eel:cése, there is no questfon about
that. That'does ;over,that.

Senatqr.éhafée; That on[d be covered by the Féreign Milk
Bill.

"Mr. Woods. By Seﬁator Heihz's prov{sion, in that instance
yés,

The Cha{rmaﬁ. Let me'staté, Sénator,'that i really would
like to get thi§ reéolved up or down and bring it to a vote.
The provision as'ié iﬁ 490, as I recall, is in the House bill.

Mr. Lang. On'diversionary dumping.

The Chéirman. On diQersionary dumping.

Senator Heinzf Mr. Chairman, I think this is an
absotutely critical prdvision, because whaf we have learned in
eight years ié(that people are getting very smart at getting
arouhd our antidumping and éountervailing duty provisions.

The Chairman. Senator, I don;t quesfion but what it is
important; thaf is the reason we put it in 490 to begin with.

Moffitt Reporting Associates
(301) 350-2223




10

11

12

13 -

14

15 °

16
17
18

19

20

21
22
23

24

25

49

I am also deeply concerned abéut anything that might be
interpreted és GATT—iLLegaL. That concerns me, too.

Senator Heinz. ‘I have made a proposal, Mr. Chairman, that
we define "small" as ''not more than 40 percent of value"” iﬁ
an effort to try td cover this.

Now, my problem is that the Adminisfration seems to be
arguing against the exéhpteé, saying,'"Well, youf problém is
that 39 percent is too smaL}. if it was 79 percent, then we
would agree'wféh you.'" At Least; that is what Alan wopd§ was
saying. :You know, ”Sénator, the problem is tﬁat the acrylic
fiber is only 39 percent; that 61 percent of the Qalue was
added elsewhere, and somehow that créates a problem." That is
what Alan said. I don't know what he meant, but that‘is what
he said.

MP;.WOOdS. I th%nk i'was trying to make the'reverse
point, whiéh‘was thét substantiél value was added, that you
can't necessérity apply the standard to the product that has
had substantial value added to it as you do to the orig{nat
dumped product.

Thé point here, and the use of thé term "small," is that
it allows us some flexibility -- I willt grant you that,
Sénator -- and "small" on a.product-by-broduct basfs is going
to be different. That is an aspecf of this that we Llike, in
that it does give us some flexibility.

Now, it could be, after we have administered a Law that
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has iust Qot "small" in it for some years, and after we héve
gone-throughthe Uruguay Round =-- wherg you notice in Item B it
has become. a negotiating objective -— we would be able to come
?ack and refine that at a later tfme.

But at this point in time, we think "small'" covers the

subject.

Senator Heinz. Could someone tell me what “small" means,

then? 1Is it 49 percent, or less?

(Continued on following page)
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Mr. Woods. Is it'situational, Senator? I mean, that is
the point I was trying to make.

Senator Heinz. Mr. Chairman, maybe we could say in report

Language what "small" is, but I find it unreasonable that some -

say that small is situational.

The Chairman. Why'doﬁ't we do that, and do it in the
repért langane? |

Sénator Heinz. And‘can we say that smatl is'49 peréent
or Less? That gives,theh a lot of flexibility, doesn't it?

The Chairman. Qhat AOés the Admfnistratidn have tolsay
about that? |

Mr. Kaplaﬁ; I think wé'would be reluctant to sef any
specific anber, but it 1is SOmefhing we could try to work
through in the‘rebort Language.

The Chéirmah. You have a_great:deal éf discretion, of}_
course,ldon't you?

Mr. Kaplan. Yé$, wé db;'bUt'ohce you but a provision Llike
this in here and'ybu have the bbssibility of enormous domestic
polftical'pressure pushing you to do things which méy be
béyond the ﬁimits of reasonable discretion and GATT legality.

The'Chairman. One_tﬁing‘you know that I continué to
emphasize is that I want to be sure we don't have the serious
question of GATT Llegality.

Senator Héinz, I doﬁ't know how putting report language
creates a GATT problem.
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Mr. Kaplan. It is not the language itself; it is how the

provision 1is énforced,.and this provision in ditself, which
goes well beyond the Administration's proposal, raises GATT
issues andvto try to define it as 49 berceht raises even’
more.

Senator Heinz. Let's make ét 40 percent or something
more than 40 percent.

Senator Packﬁood, Mr. Chairmaﬁ?‘

‘The Chairman. ’Yes, Senato} Paﬁkwoodé

Senator Packwood. At the risk of coming down on the side
of the Administratibn, ”smaLL“_is.alnééotiating word and it
gives you some room. If you put in conference, 40 percent or
45 percent; that isn't 6orﬁal wiggLe.room gonference Langqage.
We are saying we featly meant this to be 40 percent. We:
might have otherwiée<pu;‘in a packaQeAto read this thing as
40 peréenf;ﬂl just don't think we should.

Senator Heinz. - Why don't we put something in the report

-language, though?

Senator Packwood; That s what I mean. If we put it in
report language with a specific figure, you ére all but saying
that is what we mean by the Law;‘ In essence, you ére saying
we.didh'f quite have the votes to put it in the statuté, but
we puf it in thé report lLanguage where we accommodate each
other; and then you write a very specific figure. That is a

very specific pointer.
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Senator Bradley. You could say more than 20 and less than

60 except in exceptional circumstances.

(Laughter)

Senator Heinz.- Bob Packwood, what would be your answer
if you were here--and I don't khow that you were--to the
problem of the Jaeanese acrylic fiber that %s made -- in
a third country?

Senator Packwood. If I was, I think -~

Senator Heinz. I won't detain the committee further

on that. Mr: Chairman, I think,this provision--unless

miracles happen to it in conference-=-has become worthless.

Thefe is one other issue I want to raise, though, which
is one of the factors to consider and whether or not to apply
this is whether the parts or components were exported by a
compaﬁy‘reLated fo the company perfofming the compLetfon.
Now, why does that need to be in there? Why should it'meke
any difference thaf acrylic yafn is Seiné sold by Mitsubishi
in Japan ;o either Mitsubishi in Singapore or Sumatomo in
Singapore?

Why should that be a factor to consider?

Mr. Kaplan. Senaeoe, it is semething again we would
consider. Again, it is not something which is mandatory;

Senator Heinz. 1 understand that, but why should it be
a'factor,at atl?

Mr. Kaplan. If the entity as a whole is engaging in price
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discrimination and selling their goods evén to a third country
at a duﬁped price, it seems more lLogical to expand the order
to cover the gooQS-going through a third.brice than if it is

a totally related--going tHrough a third country~--than if it
is a totally unrelated party in a third country.

Senator Heinz. Why?‘

Mr. Kaplan. Again{ it goes back to the théory of
dumping, which }oQ were talking about a Little while ago and
the idea that dumping is briceAdiscrimination by a tompany.
And if there are two or'three intermedfaries' transactions
between unrelated parfies, that tends.to nulLify an}
signi%icént effect»of the ddmping. But if they are éll
related, then you have that core of price discrimination
which is a fundémeétat'dﬁmping problem.

Senatof Heinz. Ahd where dumpi&g %s the reﬁutt of
protecteq markets, as opposed'té price'discrimination, it is
all right?

Mr. Kaplan. I think uéualty the price discriminétion is
possibLe’becauée of the protected market. o

Mr. Woods. Although, if I may inte}vene there, it is
worth noting that we have been talking about the fact that
there are more dumping cases brought against U(S. companies
than the tompanjes of any other country in the world.

-Now, I would hesitate to say that the sense I have Had
at these hearings is that we are not coﬁsﬁdering durselves
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ia protected market.

_Senator Heinz. I think that is right; and maybe those
dumping cases, nofhing is go{ng to come of them. Or maybe
there are some good cases, in which case we deserve it. 1
don't know. Bup.if you betieve fn the market system, yéu
have got to let the chips fall where they may.

Mr. wOoas. But a prétected market is not per se --

Senatéf Heinz. The best news I have heard of is that
U.S. Steel is being accused of dumping steel in some foreign
market. Hell, i didn't know we sold any. steel in ény foreign
markets. That is good news. .

(Laughter)

The Chairman. Senator, if you have an amendment --
‘Senator Heinz. My amendment would be to strike the
reference'fo whether the part or component were exported by_
é company reLated:to the company performing the completion.
The Chairman. And the Adm{nistration opposes the
amendment. Tﬁe amendment has been propﬁsed. ALl of thqse

in favor of the amendment make it known by saying "Aye."

(Chorué of a}es)

.The Chairman.  Opposed?

(Chorus of noes)

Senator Heinz. I don't think I would want a recorded.
vote.

The Chairman. ALL right.
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(Laughter).

‘Tﬁe Chairman. Now, I QoULd like a reaffirmation of the
first fbdr votes we-had this morning, now_that we have a
quorum; thereiwas some qﬁesfion of a quorum. ALl of those
in favor of thét motion taken,this»morhing make it known by
sayidg "AYE."

fChorus of ayes)

The Chairman. Opposed?

Senator Heinz. No.

The Chairman; The motion ié carried. Thank you. Mr.
Lang, what is'the next item on the agendaé

Mr; Lang. The nekt.item is on page 3 of the Staff

Propdsél. It is item 3 called Sham Transactions. Here, the

Iproblem was also circumvention of the taw, and the proposal

is to retain the S. 490 provision but make it effective
prospectivety and to provide report lLanguage, which is
reflected at the bottom of page 3. -

The problem here is whether the foréign seller and its

domestic subsidiaries have notice of the existence of the

dumping order that they are trying to evade. Our understanding,

which is not reflected 'in this docUmént but was intended to be

reflécted here, was that fhey had actual notice of an actual

order. That would be a change from S. 490 where it was

constructive notice of a potential order. The thinking-is that

that is too tenuous a connection to assert that someone has
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engaged in a sham transaétion, that is a transaction

‘constructed precisely to circumvent the antidumping Llaw,

and therefore, the proposaliyou see at the bottom of page 3
would have thaf actuality principle in it.

The Chairman. Does the Administration have a comment on
that? |

Mr. Képlan; We believe those changesbafe mbving in tﬁe
right direcfion. wé:had some overall prqblems with the
provision, but after the change, it 1s a lot better.

The Chairman. Are there furfher duestiohs concerning
this?

(No rgsponse)

Senator Packwood. I move the amebdment be adopfed.

The Chairmaﬁ. A motion has‘beén.madé that.théy be
adopted. ALl thosé in favor make jt knoﬁn-by saying “Aye."

(Chorus of ayes)

The Chairman. Oppos;d?

(No response) |

The Chairman.. The motion is carried.

Senator Bradley. Mr. Chairman?

The Cﬁairman. Sehatof Bradley?

Senator Bradley. On the Sham Transactions, I would just
Like to clarify one point. If you have a foreign produgér
that sells a good in its market, séy,_for<$70 and then sells

it to one of our importers at $70; and the importer has some

Moffitt Reporting Associates

/2NN 28N DI




10
11
12

13

14

15

16

17

18

19 .

20

21

22

23

24

25

58

financial difficulties, distress, is about to go out of

business, whatever. And they then sell it in a panic sale

for $50. Does that make.the importer's purchase a sham
transaction?

Mr. Lang. There are two reasons this provision wouldn't
apply to that situation. " First, the two parties are not
related; and:Secohd, it is not avoiding the dumping law.

The purpose is not to avoid the dumping Law.

Senator Bradley. So, if there is a business stringency?
It has to be that the company is Qoihg out_of business or
that it simply wants to increase its profit margin?

Mr. Kaplan. The standard first does reference the idea
of a sham transaction as sohething that is set up solely to
somehow create a sham.

Senator Bradleyf’ Alllright.- So, if it takes place in
the normél.conduct of business, the sole purpose of which is
not this kind of sham, thén it would be permissible for that
company to séLF at less than it bought the goods for?

Mr. Képlan. Yes.

Senator Bradley. ALl right.

The Chairman. Fine. Mr. Lang, if you will proceed, we
have a number of them; and'most of them I think are without
controversy. Let's proceed; and any member who has a question
as we move along; please advisg us. It is apparent in the
manner we are moving that we may bé here quite late tomorrow
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njght. So, piease keep that in mind. Go ahead, Mr. Lang.

Mr; Lang. Mr. Chairhan, the next %tem on this Llist of
stgff proposals is at the top of page 4, Number 4, Fungible
Products. "Those Senat&rs folLowing in the spreadsheet would
find this.at‘spbeadsheet page 79. And here the problem was
that the provision'%n the Senate bill wouldn't change
anything; and therefore the proposal is to édopt the language
that.islfn H.R. 3 regarding material injury.

You can fina fHat in the center column under H.R. 3 on
page 83 of YOQr spregdsheet; Our understanding is that the
Administration wpuld have no objection. The purpose here is
to asSure'thaf when the ITC is decid%ng yhefher there 1is
ihjury in'these investigations, tﬁey take the statutory

criteria into account; In every case, they take every

'criterion -into account.

And you can see the Limitations in the H;R. 3 column on
page 83 of the.sﬁreadsheet._'I'don't think this is'objectionable
to thejAdministration. |

Mr. Kap[an. That is corréct..

The Chairmén. Ati right. Let's move‘right on ahead.

Mr. Lang. The ;ritiéat circumstances provisions, which
I had disqussed with Senator Danforth éartier, are shown on
page 4, Item 5. They would make revisions to the material on
critical circumstances shown on page 80 of the spreadsheet.

Essentially, tHey(wouLd allow you to get into a crifiEaL
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circumstance or situation earLier< and it would make it more i
Like(y that the Intérnational Trade Commission would consider
the code criteria in érder to make an injury findfﬁg to’ §
support the critical circumstances determination.

At the bottom~of page 4, Item 6, the definition ~--

The Chairman. Let_me'{ntervene at that point. Insofar
as the previous two items, Fqnéible Proncts and Critical
C{rcumstances; we have heard no objection cited by anyone
including the Aaministration. May we have a motion for the
approval of those two?

Senator Baucus. I so move.

Senator Bradley. I second it. . o é
The Chairman. ALl in favor make it known by Saying “Aye.";
(Chorus of ayeé) . ' | ’ S
The Chairman. Opposed?
(No response)
The Chairman. The motion is céfried.
Mr. Lang. At the bottom of page»4, Mr. Chairman, Itém 6
is a provision supported by a numbe} of members of the committee
having to do with a single continuous Lline of production.
Senator Baucus, I believe, has introduced lLegislation on this
subject. There is a provision in the House bill, and the
proposal is to adopt thié provision. The problem here ig
a problem of applying the ‘Law in an agriculturaL indusfry.
The question 1is who is eLigibLe'to be a petitioner-in an

Moffitt Reporting Associates

e Za R R We X2 Te Ao Ro v



1M1

10

11

12

13

14

15

16.

17
18

19

20

21

22

23

24

25

61
antidumbing inVestiQation for purposes of determining which
industry-has been'fnjured. Under tHe antidumping code, the
requirement is that the imported product not be subjected to
the duty QnLess the industry producing tHe Like product in
the United States is the one injpred.

Theiclassic case ié_where the imported product is a hog
and the domestic'industrf produceé hog meat. AThe question is:
Are the hog meat producers pért of the domest%c inddstry?

And the ITC has developed a éoncept ovér the Llast sevéraL
years of'a“single cbntinuous Line‘of p?oduction, which you
can see reflected in the H0use\coLumn, H.R. 3; on page 81
of the spreadsheet. So, the intentidn would be to adopt the
House ﬁrovision jn this regard.

Senator Mbynihan. Mr. Chairman?_

The Chairman. Yes, Sehator Moynihan?

Senator Moynihan.' In the spirit of candor, I am gding
to say to you that'I_wouLd like us ﬁo”consider feport
Language, the entire purpose of which I do not fully
understand.

(Laughter)

Senator Moynihan. BQt i; has to do with grapes.

Senator Packwood. Grapes?

‘Senator Moynihan. And we know it‘has'to do with grapes

because it doesn't mention grapes.

(Laughter)
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éenator Moynihan.: If Mr. Lang would bear with me, I think
he knows about this ﬁecaUSe fhe fntenf of the statutory
changes 1is to.cédify,Commission bractice'iq prior cases in
which a single contingous Line'of production was found to
exist( incLuding-brange juice, Ladb meat, rasﬁberries,.and
tomatoes. The term "substantially or completely devoted" dées
not necessarily imply a fixed percentagg,-but should be
interpreted to be cdnsisteht with the prior Cbmmission
determiﬁation§ and the circumstances of'fhé.individuat
investigatjons. i believe you are familiar with that, sir?

Mr. Ladg. Yes, Senator.Moynihén. Our understanding of
the House provision is tht jf.is'intended to codify existing
Commission practice,vénd we wpuld try Fo fefLect that in the
Language.- |

Sénator Moynihan. And if we Could have report language
saying that, I would apbreciate-it, Mr. Chairman.

The Chairman. Do you see any probLem Wwith thaté

Senator Chafee.v ;.would be bur{ous as to what the
Administration's reaction.is to tﬁis.'

Mr. Holmer. This is fine with the Administration, but
the ITC'may have a problem with tomatoes.

Senator Moynihan. Done.

(laughter)

éenatob Bradley._ Wait, wait.

Senafér Chafee. Jettison the tomatoes; how about that?
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(Laughter)

Mr. Hoymer. Qe can drop the tomatoes.

Sengtor Bradley. Why are we dropping the tomatoes?

Senator Moynihan. We ane trying to make a deal here.

(Laughter)

‘Senator Moynihan. This is called freé enterprise. Oh,
there are tomatqes in New'Jersey; I am sorry.

(Laughter)

Senator Moynihan. Mr. Chairman, I would Like.to suggest
that there is a general understanding that this would be
usefnt, and the Language'shou[d bé developed.

senator Chafee. Without the tomatoes?

The Chairnan. Let me proceed here.

Mr. Lang. Our understanding, Mr. Chairman, is that we
would be codifying currént préctice at the ITC. I am not
sure we know the resuLt$ in éach of these cases, but we would
check out. the cases and try to confirm Senator Moynihan's
understanding thnt we are codifying the existing practicg.

The Chairman. And how the tomatoes come out in the deal.

‘Mr. Lang. Yes, the tomatoes will come out unLesg --

The Chairman. Now,'wait.avminute. I want to know about
that. .

Senator Moynihan. ngbe we ought to keep the tomatoes.

The Chairman. ‘what happens if we Leave it just as ‘we
proposed it?
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Mr. Woods. I think we understand Senator Moynihan's
purpose, and we don't have any problem with the purpose.

His examples may present individual problems. For example)

established, so it doesn't serve as an illustrative example
of what he is proposing as we uﬁderstand ite So, if we ¢an
work our way through that --

The Chaihman}. ALL rignt, but it is still codificqtion of
present'practice?

'Mr. WOdds. Correct, sir.

The Chaifman. ALL right. Is there any objection?

-(No response)

The Chairman. ALL right.

Mr. Léng. 'On page 5 at the top of the page --

The #hairman. _L?t me.state that we have now moved through
the definit%on of the agricultural industry. May I have a
motion on that, pLéase?

Senator Packwood. So moved.

The Chairmané..ALL in favor of the motion stated make it
known by saying "Aye."

(Chorus of ayeé)

The‘Chafrman. Opposed?

(No response)

The Chairman. The motion is carried.

Mr. Léng. Mr. Chairman, at the top of page 5, Item 7 has
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is a subsidy when the product involved is generally available
in a foreign_country. The United States' position
internationally on this quéStioh is that a subsidy is
countervailable efther if if is a dbmestic subsidy Or_an
export Subsidy if it s méde aVaiLable Sélectively to a
defined éroup in the cpuntry that_exporﬁs}-rather than to
the 50ciefy as-a whole. ‘Roaas and échools_are, in a senée,
a sub§idy, but becaqse fhey are genefaLLy aﬁailable the United
States doesn't countervaitiagainst theﬁ.‘ |

This has been a subject of cbnsideréglé debate over the
Laﬁt several year§, but recently the C¢Qrt of International
Trade depided in.a.case under tHe curﬁéht iaw that,‘whiLe the

general availability standard wa5~éppropriaté, it should be

applied as a matter of fact rather than as just a matter of

interpreting forgign law. For éxample, in the case that was
concerngd, if the Government of Mexico produces rééidﬁat oil
which it makés avéilable for anyone who wants to buy it at
véry Llow prices but in fact‘it is really ohty used by producers
bf carbon black, which is then exported_tO'the United States,
that product which in Law or in name might be generally
available in a society,Athe courf heLd( was in fact only
available to a limited group of prodﬁceré,

So, this in;erpretation of-the general avaiLaﬁiLit}1

standard has acquired lLess controversy than other areas of
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i this subject. And the staff proposal is that the committee

would be well within current law if it codified this decision.

We have said here "Department of Commerce practice."

What we really mean is codify the Cabot decision; that was the

decision that I was réferring to.

The Chairman. Is there a question?

Senator Banus. Yés; Mr._Chairman;‘thay is the only
problem I have with this. He said what we really mean is
to codify the Cabot decision, and I suggeét the lLanguage be
changgd t§ refLect tﬁat.

Mr. Lang. Very well.

Senator Baucus. 'Because that is, in fact, I:think what
our undersfanding was.

Mr;  Lang. i don't think the Adminiétratiqn has an
objecﬁion to that.

The Chainhan. Ié tﬁere any objection on the part of
the Administration?

Mr. Kaplan. No; Mr. Chairman.

The Chairman. Is there further question?

Seﬁatof Moynihan. Mr. Chairmaﬁ, just an observation,

nothing more. The difficulty we deal Uith, as Mr. Lang 'said:

Is the provision of public schooling a subsidy? 1If. you have

junior colleges, is that subsidizing manufacturing?
The Chairman. Is there a motion?
Senator Packwood. I move for adoption.
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.. The Chairman. ALl of fav@r of the motion as stated
méke it known.byvsayiné "Aye."
(Chorus of -ayes)
The Chafrmén. Obposed?
(No response)
The Chairman. Please move along then, Mr. Lang.
Mr. Lang. Mr. Chairman, thé next item, Item 8, on page
5 céncerﬁs'a problem raised.by Senator Riegle in which'a
ﬁfoductlis being dumped abroad fn.é number of other countrfés
so that itvbecomés almost predictable tﬁat, when the-proauct

is exported to the United States and is dumped--that is

lnot detefmfned'by'this amendment; the dumping would have to

be separately defermined administratively=-it is likely to
cause injury. Undef ﬁurrent lLaw, there are two bases for
determining injury in any dumpiﬁg investigations..

The first is material injury to the industry producing

the like product; and the second, also in current Llaw, is a

threat of material injury to the industry producing the Like

product. _Under'this proposal by the staff, the International
Trade Commiééion would be requiréd tb consider in determining
whether thefe was a threat‘of material injury the fact of
existing antidumping orders in foreign markets.

Ana it is our understanding that we would reflect {n
repobt lLanguage a situation that has.occurred'in the world
where there are foreign antidﬁhping orders outstanding with
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respect to specifiq products that indicate that the threat

situation-dées obtain.

The Chairman. May I have ‘the Administration'§ comment
on fhis provision? |

Mr. Holmer. As-described by Mr. Lang?

fhe-Chairman. Yes.

Mr. qumer. And basgd on our discu§sion with Senator‘
Rieg(e's staff,Awe have ﬁo objection tb thﬁé provision.

The Chairman. -Senator Riegle, db you have a comment?

Senator Riegle. No, Mr. Cha%rman) ex;ept for thé fact
that we have reached an agreement on it.

The Chairman. May I have aAmotioné

Senator Chafee. ‘CouLd I just‘ask one quick quéstion,
Mr.. Chairman? I agree uithlsenafor Rieglé's propésal Yesterday

and his concerns, and it seems so fundamental. Was there

1nothing in the existing law that could address the problem

that he raised?
Mr. Lang. The factors that the International Trade

Commission are instructed by current law to consider are not

,exclusive, Senator Chafee. They‘are to consider all relevant

economic circumstances including, but not limited to, and then
there is a.list. There is some feeling in domestic iﬁdustry
that this is a factor they should havé beén considering'and
have not or did not.

Senator Chafee. And this just codifies it?
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Mr. Lang. Yes.

Senator Chafeé. Thank'you, Mr. Chairman.

The Chairman. Thank'you;

Senator Chafée. Do you want to make the motion?

Senator Riegle. Go ahead; I would be delsghted to ﬁave
the Senator from Rhode Island make it.

Senator Chafee. 1 so move.

The Chairman. All those in favoc make it known by saying
"Aye."

(Chorus of ayes)

The-Chairmaﬁ. Opposed?

(No response)

The Chairfman. The motion is'cérried.

Mr.'Lang. Now, Mr. Chairman, on page 5, Items 9(a) and

9(b) are retated questions, even though théy are different

elements of a similar problem. Senator Danforth has raised
this question. The first amendment would clarify that the

countervailing duty Llaw apply to leases. You have a problem

in applying the countervailing duty law with respect to Large

capital items, that the items are often leased, or there is
a combination of é léase and a chatel mortgage, or some other
complex arrangehent.

It aoesn't'occur in fungible commodities or in consumer
goods; But when ydu aré dealing with avlarge piece of cépital
equipment Llike a-powe}‘generator or airplanes or something
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Like that,'you do have the problem of whether Lleases apply.

And our undersﬁanding is that the Administration would
accept the provision we have descriﬁed in 9(a) with respect
to that.

Related to this.situation is'a criterion for determining
injury and threat of injury. It hés to do again with
industries producing largé caéital goods. I think the item

in question here might have been a{fcraft, but it_uou(d apply

'to any large capital item--and it might apply to pharmaceuticals

--in which a lot of research and development goes into product
indoVation; and therefore, that induétry--the companies in
that industry--need targe margins in order to be able to

finance the {nn0vation that keeps them ahead of the market.

And if you determine that just making a profit demonstrates

'that the firms in the jhdustry_are not injured, you are in a

sénsé cufting thém off from fhe,margins they need to engage
in the-innovafion that makes them both domestically and
internationally competitiyé.

SQ, what this amendment in 9(b) would provide is thét the
ITC is to COnsidér the impact of dumped and subsidized goods
on the industries',implementation of éxistéhg research and
devetopmént plans. It doesn't apply to ;omething the industry
might do; but ff it can make showfnéé of plans it actually has
on the board thaf would be prevented from beiﬁg carried out by

the dumping, that could be considered by the ITC in determining

Moffitt Reporting Associates
(301) 350-2223




10
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|

71

whethef there Qés injury or threat of injury.

The Chairman. Does the AdministrationvhaQe an objection
to these changes?

Mr. Kaplan. Né objections.

The Chairman. No objections. ' Afe thefe fdrther
questions?

Senator Bradley. Mr. Chairman; is‘thfS'Number.9é'

The Chairman. 9(a) and 9(b).

Senator Brédley. is this in any uéyAa GATf viq[atign?

Mr. Lang. ‘No.. OQr iﬁstructiohs were to avoid that sort
of thing;

Senator Bradley. ALl right.

The Chaifmah; All right. Is ;here a motioné May ;
have a mqtion_bn this?

Senator Padkwood} So moved.

The Chairman. ALL in favor of the motion as stated make
it known by sgying "Aye.“

(Chorus of aye;)

The Chairman. Opposed?

(No response)

The Chairman. ALl right. Mr.iLang, if you would move
along, pLease?

Mr. Lang. Item 10 on page 5 coﬁcerns a matter suggested
to the committée by Seﬁator Heinz. Under current (aw,-

Government importations are not subject to countervailing
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duties. Under this provision, it would clarify that all
importafions-are subject to the antidumping and countervailing
duty Llaw with two exceptions having to dé.with concerns of

the Defense Department.

The first is that if the duties would be inconsistent
with an exisiing Memdrandﬁm of Undérstandfﬁg--and the United
States has these Memoranda of Understanding for a number of
NATO ailies--then the.provision would not apply. And ih
addition to.éssu;e ;hat even if a Memorandum of Understanding
dogsn't exist, the provision wouldn't adversely affect
relations in these defénse matters.

The secondlexception listed near the bottom Qf page 5
is that it would not apply for products fpr which there is
no private domestic market.

SenatorlHeinz. Jeff, that is not bad, but let me ask
you about this. What is to prevent the Defense Department from
just drafting overly broad Memoranda of Understanding, just
ih ordef to be able to continue to buy cheab goods?

-Mr. Lang. You will notice the word "éxisting,“ Senator
Heinz, at the end of the Line in Item 1. That is intended to
deal wifh”that speéific concern.

Senator Heinz. Attt rigﬁt.

Senator Chafee. Take the other side of the coin then.

I mean, clearly, the Defense Department will be going into
other Memoranda of Understanding. Shouldn't they have the
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same protection that they have here? Does this mean that if
there is a future Memoréndum‘of Understanding, it would not
qualify as an exceptibn?

Mri Lang. It wouldlmean that.

Senator Chéfee;. I don't think we want to do that, do

we?

The Chairman. Mr. Holmer, do you have a comment on this?
Mr. Holmer. Yés.\ Senator Chafee, in the origihal version

in H.R. 3, the Defense Department had very strong concerns

.

abdut, Those have been at‘Leést paftiaLLy addressed-—pretty
substantially addreésed--by.the exception that is included
in the chairhén's proposalf lIf you waqted to address their
concerns in fétality,'it-would pfobabty be to delete the
word "exiéting.V |

Mr. Lang. The second proViso was =--

Senator Chafee. Now, wait a minute. Can we just finish

that, please? This bothers me, Mr. Chairman. Every Memorandum i

of Understanding isn't per se bad, nor in the future; but what

we are saying herevis thaf would be-no exception for the
future. In other wqrds, we are_jUsf taking care of the
grandfathe}fng, as it wére, as I understand this.

.Sehator Heinz. No, that is not.right. Jeff ﬁeeds to
explain the second provisb.

“Mr. Lang, .The second item, Senator Chafee, was designed

to take care of that probltem. That is, if in the future a
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product were not covered by a Memorandum of Understanding, bup é
it is a prodgct for which there is ho private market, ?he
exception Qode continue t§ apply. | i

Senator Chafee. Yes; I understand that. Like you héve
some'fighfer aircraft and you amortize‘the development costs
over 900 airplines, so fhe first 40 you hjght we(f bé
dumpingvif you sell them abroad. There is no problem thére,
but ‘I just worry about ohe; and whét you are doing in effect
is eLiﬁinafing one as an exception for future memorandums
that will n&t be an exgeﬁtion.

Mr. Lang. Except for the extent you afe'in th, which
presumably woula éovef a Lot--if not aLL--of Defense Department
purchases;

Senator Heinz. Thére arevbasicaLLy two kinds bf items.
There are items‘which are fréety traded, and they are
aVaiLabLe; and there are items that are defense items tﬁéf
are only soLd'govérnment to government. And what we aré
sayingvthe policy here is that we are not going to mess up
any existing arrangement as long. as it is in place.

A Memorandum of Understénding that exists cquld exist
for the next 500 years, but the policy in the future is that,

if there is an item that is freely traded and available, we

are going to treat it Like‘any-other item, even if the

Government is the purchaser?
Mr. Lang. VYes, sir.
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.Senator Chafee. So, if the United States wanted to buy ?

dumped.Frénch coatho supply for our barra;ks in West Germany,
they couldn't(do it?

Mr. Lang. It wouldn't be imported, so that is not quite
the situation; but you might be abté to findAa regulér
commercial product --

Senét@r Heinz. If the Pentagén had a poﬁer plant out
here and they wanted to>buy dumped Frénch coal and'bring it

into the United States,'they would have to pay duties on it;

and they should.
Mr. Lang. They would have to meet the injury test.
Senator Heinz. Yes.

Sehatqr Chafee. Who has talked to the Defense Department

on this thing?

Senator Heinz. Mr. Chafrman, I think the issue is pretty
clear.

Senator Chéfee. Well, I don't think tﬁe issue is very
clear; that is why 1 am asking the question.” I mean, doesn‘t
énybody tatk with the DefenseVDepartment when you are déaling
Qith something of this magnitude?

Mr. Woods. Senator, we have had discussions with the
Defense Department, and I think Mr. Holmer's remarks covered
what.théir views are, that this is a substantiaL imprpvement
from the earlier lLanguage, although they would still have some

concerns. We have not talked to them about this specific

MnffFitt Rohnvtima Accaridatoc
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Llanguage. However, the issue that you Eaised is precisely, I

am sure with them, the issue.

Sénator Chafee. Mr. Chairman, is there opportunity to
just set this aside and hear on it this afternoon? Qe are
gbing to meet again. 'I would onLy ask that Qe at least hear
what the Defense Départmeﬁt has to say. |

Senator Métsunagé. If the Senatbruuill yield, perhaps
we ;ou(d get a clarification as to uhetﬁér or not both of
these exceptions must be met,before the exception is granted.

“Mr. Lang. Either one.

Senator Mat§unaga; Then, there uould be a proBLem.

Senator Heinz. It is eitﬁer one;_ién't it, Jeff?

Mr. Léhg; Yes.

Senator Heini; Yes.

'Mr. Lang.‘ Either one-wouLd_give-the President fhe
opportunity not to apply the antidumping law. That makes
the exéeptionlbrbader.

| The Chairman. Yes. I frankly don't:seé the pr.obl.emf
It seems to me it has been well addressed.

Senator Chafee. We are moving here --

:The Chairman. Let me éay, Senator, I would Like to bring

this to a vote.' If you héve.a question,'we can revisit it
after you have had further discussions'if‘you want to with
the Defense‘Departmeht. .But I think they have discu%sed it
with the Defense Department. They feel they have moved
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substantially in the direction of what they are concerned
about to takeicare_of it.

‘Senator Chafee. Well, Mr._Chéirmah, it is much harder
to reverse votes than trying to aQaiL in the initial instance.
So, I haven't been too successful in the_sgoring --

(Laughter)

V‘Tﬁe Chairman. May I have a motion on this?

Senator Heinz.' So moved.

The Chairman.. ALl in favor of thg motion as stated make
it known by éaying ”Aye.”_

(Chorus of ayes)

The Chairman. Opposed?

Senator Chafee. No.

The Chairman. The motion is carried. ALl right,-Let's
move on to the next one.

Mr. Lang. At the bottom of page 5;-Mr. Chairman, Item
11 ‘has to do wifh a rather complicated matter involving 90~day
Eeview'authority. Essentially, the brobLem~here is when the
Commerce Department decides that they will actually require
the déposif of duties rather than simply a bond to ensure
the payﬁent of duties.

The Commerce Department tells us that currentty they are
not allowing the bond instead of the direct deposit of the
duties. ‘Howéver, current law wpuld allow them to do that,
and this provisioh sets up criteria that would be narrow

Moffitt Reporting Associates
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compared to curbenf Law.

The Chairman. Is there any objection to that“by the ;
Administration? |

Mr. Kaplan. No.

The Chairman, Or is there any question concerning that?

‘Senator Packwood. ilmove for tﬁe adoption.

“The Qhairmaﬁ. ALl in favor of thé motion as stated maké
it known by'saying-”Ayg."

(Chorus of ayes)

The Chairman. Opposed?

(No response)

The Chairman. The-motion‘is carried.

Mr. Lang. -On the top of bage 6, Item 12, Mr. Chairman,
concerns a pol{cy the United étates has had since the end of -
the Tdkyo'R;und of extending the injury teét to develdping %
countries Who make commitments to rehove their export '
subsidies.'.The concern here, expressed by Senator Heinz and
otherg) is that if the countries are not Lliving up to the
commitmenfs, then fhey Shou(d lose the injury test.

This provision clarifies that the U.S. Trade
Repreéenfative has authority to revoke the injury test,‘that

is to inform the ITC and the Commerce Department that that

‘benefit is no longer available to other countries if they

violate a subsidies codé commitment; and there is language
which you can see at the end of the first paragraph on page 6.
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The pfoblem here at the staff Levetfwas to give the
Administration enough‘flexfbitjfy to take account of
circumstances and not apply the provision rigidly but,
nevertheless, to aggressively attack the problem of cOmmitménts
thatvhave not adhered to by the devetoping countries by
withdrawing the Benefif‘théy gdt in return for making.:the
commitment. 

The Chairman. Are there'furtﬁerzéueétions? Yés; Sgnator
Héihz? -

Senator Heinz. AJéff, what you séy then,'in the actual
bilt lénéuage, is what? 4Hou hqvé you tried to ba(ance, on
the one hand, enough d%écretion in tooking at the situation
with'direction to doing something if thé sithation is bad?

Mr. Lang. Senator, what we would anticipate you would

have us do is reflect the firsf sentence Qf item 12 in

statutdry Languaée_and the second sentence—;or something like

ﬁt‘-iﬁ'report language, so as to'give the USfRs the flexibility

they need and,_at the same time, thé.guidance they‘need[
Senator Heinz. What is the problem with giving-USTR

the flexibility to decide whether or. not a country has

announced that they will not honor their commitmehts or that

the country is in violation»of commitment obligations-=-that

is substantially in vioiation of cbﬁmitment obLigétions;fwith

respect to codé {ncénsiﬁtentbexpoht subsidies and say you

have to make the findingé And if you make a finding'that
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someﬁod} has justiliéd to us--broken their word, backslid=-
virfually in -entirety--that at that pﬁint the revocation of
the injury test is mandatory? whaf~is'the objection to that?
Mr. Lang. 'Ma}be we ought to let the Administration
speak to fﬁat; but they-did have reservations about that.
The Chairman. Mr. Holmer, do you have a comment on.that?
Senator Heinz. WHat is the objection to that? It_seéms
to mebthét a deal is a deal only if both sides keep it.

- Mr. Holmer. As you know, we opposed your amendment

yesterday; based on discussions with your staff until 1:00
in the morning last night, we think we have language that
at least substantially’minimizes our opposition. But the

concern that we have is that there may be situations where ’

'you have a dountrykthat, for some reason, is not able to

fully implement what it is that they agreed to because of
implementing legislation or some other féctor. Ahd what they
are able to do is to have for a temporary period accomplish
the same thing.

For example, we found that in an Indonesian situation
where they were not able to meet the precise wording'of the
cpmmitment,.but they were able to slash their export
subsidies in a manner that we found had the same éffect as
thg commitment. That is.why we need to have -- |

Senator Heinz{ I don't have any objection. The original

amendmeht I had, I would argue, gave you exactly that
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flexibility--to find that if someone was really trying, fine.
You wouldn't have to find that they had trashed their
commitment. I am not adverse to having a high standard of

Literally trashing their commitments; but after you make that

kind of a'findihg, I think that the revocation should be

mandatory. So, I understénd what you Said, but it dodesn't

answer the question as to why you have problems with what

1 think'thé original amendment really did.

Mr. Holmer. We just feel that this language that we
worked out with your staff late last night more clearly
addreséed the intention that I think we both shared with

respect to the commitments.

Senator Heinz. ALL right. I won't pursue it any further. |

Maybe I can figﬁhe out a way of working with you to furthef
shape it Qp. ‘Itljust seems a little sloppy.

Mr. Holmér. We would be‘happy to dp that, Senator.

The Chairman. Are there further questions on thaé?

Sehafor Brédley.v Mr. Chairman, one quick quespion. If
a cOunfry'toses the injury test because it has vioLafed

subsidies, etcetéra, if Llater they abide by it and decide to

hohor it, do they get the injury test back?

Mr. Lang. USTR has the authority under current law to
extend'fhe injury fést to countries that make a subsidies code
commitment. I would suspect fﬁat, if they withdrew the injury
test because a country wasn't adhering to the commitment, the

Moffitt Reporting Associates
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country would have an uphill battle négotiatihg,a new
commitment; but I suppose it is"posSibLe-—weLL, it_is
éertainly under their éuthority under current Law, as I'
undefstand ite I just think it might be difficult to.
negotiate the agreement. |

But that they have fﬂe‘authority to give them the
commitment is clear from current law because they are.aLready
doing it.

Mr. Holmer. I wduld agree‘with'that completely.

Senator Bradtey. “What would be yégf intention?

Mr. Holmer. if it wés an agreemént‘that was entered into
prior to fhe time.fhat we tougheped up oﬁt @ommitﬁenfs policy,
it may be that we wéuld want to have a téugher commitment that
was enpered into by the countr} thét éubseduenfty breached
that aéreément. " But certainly, the inteﬁtion wou[d'be to
attémpt’to use the carrot that the Congress has given us to
try to get increased disc;ptine oyer export-subsidiés'by
granting a country the injury'teét.

Senator B}adley. So, the injury test could be returned
to the country?

Mr. Hétmer. Yes.

The Chaifman.> ALl right. Let'S'mpve on to the ne*t one.

Mr. Lang. On page 6, Item 13, Mr. Chairman( is a
related situation. In those cases in which the United States
negotiated these commitments Qith'devélopiﬁg cbuntries, there

Moffitt Reporting Associates.
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1 were oufstanding in some cases countervailing duty orders that !
2 | had not been through the rigors of an injury test before the
3 ordér was'entered; and thosé orders remain in effect even

4 thougﬁ the domestic industry has not héd to prove that it

5 llwas injured in order to get the order into place because a

6 | commitment was made at a later time;

7 - Thi; issue is the subject.of cqﬁflicting legislation.

8 lSome Legislation proposed by fhe Administration woqld proQide

9 flthe injury test in all of these cases, and some would prohibit

10 |it. The issue has now gone into Federal court, and our

o ‘ 11 | suggestion is that the committee stay its hand while the

::> 12 Imatter is under judicial scrutiny. i
13 Senator Moynihan. So moved. ;
14 . fhe Chairman. Any questions concerning it? g
15 (No response) g
16 Tﬁe Chairman. If not,lall in favor of that--and would you§

17 linclude Item 12 also--if that is agreeable fo the two--
18 " The two items are included. All in favor of the motion

19 [las stated make it known by saying "Aye."

2Q' ’(Chorus of ayesi

21 | Tﬁe Chairman. Opposed? | A |

22 (No résponse) ?
N 23 The‘Chairman.' The motion is carried. Items 12 and 13

-t ; 24 (lare approved.

| 25 Mr. Lang. Mr. Chatrman, the last item, Item 14 on page

LR AV S .. Y
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6, concerns the.pfocedures with respect to lawyers who
participaté'in,these antidumpingvand countervailing duty
investigations. Frequently, in these investigations, the
petitioners and respondents have to submit sensitive company
inforhation‘to thg agencies, and that information cannof be
released forthe clients themselves but are released to the
Lawyers under protective orders similar to the protective
orders used in Federal Distfict Court, with appropriate bar
'sanctions and so on.

The.first paragrapﬁ.is designed_to assure thét the
protective order system will work at the International Trade
Cpmm{ssiqn as well as at the Commerce Department. There is
some feeling i&‘thé bar that the information is more difficult
to get under'protectivé order at the International Trade
Commission; The last sentence is to assure fhat the Commfssion
éppties the sénctions of Eeporting to bar associations and
preventing_tawxer; from practicing befbre agencies if they
don't ébidevby the protective order.

The éecohd paragraph of Item 14‘is designed to assure
greater reLiability of information supplied to these agencies
under lawyers' signafures. Here, the analog is again to
private judicial proceedings“iﬁ which lawyers certify that
facfuat {nformation they submit is true and correct to the best
of their knoqle&ge_and-bélief.'

So, fhey'are bofh-provis{ons having to do with the powers
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and leigatiohs of attorneys in these practices.

Senator Danforth. I so move, Mr. Chairman.

The Chairman. ALl right. ALl in favor of the motién !
as stated make it known by éaying "Aye,"

(CﬁoruS»of ayes)

The Chairman. Now; Let me state again that we have a
3:3Q meeting in the chairman's office, Room 219, for'members
only, and that will be just an informal discussion. .Y§§?

Senatof‘Danforth. One other question on dumping before

we Lleave. As I understand it, there was some discussion

yesterday at the staff meeting relating to estimating the
home market price for the purpose of antidumping

investigations when the product involved is sold in more

than one form. Do you know what I am faLking'about?

Mr. Lang. .Granular?

Senator Danforth. The qustioh {s speéifically'if a
product is sold both as a p§wder and as a tablef, whether
the investigation reLating to one form_of it encompasses the
other form of it?

Mr. Lang. Yes. Does the Administration have reservétions:
about this?
) Mr. Kaplan. Therevaré a number of drafts of that goingA
around. There is a proposal to change some of tﬁe Languagev
to make it discrefionary, thch we do not object.té.

Mr. Lang. I thingvl need to Llook at‘thaf.
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Senator Danforth. Can we keep this one open, Mr.
Chairman? It is on the dumping issue. I thought it had
been worked out, and apparently it has not been worked out.

The Chairman. Senator, we have a rule that we can

revisit these things, so let's put it on that basis.

Senator Danforth. ALl right. Thank you.
The Chairman. ALl right.
(Whereupon, at 12:10 p.m., the meeting was recessed,

to be reconvened this same day, MaY 6; 198?,_at 4:00 pom.)
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SENATOR MoYynnHAWN
. SUGGESTED REPORT LANGUAGE ON PROCESSED AGRICULTRAL PRODUCTS

The intent of the statutory change 1is to codify Commission
practice in prior cases 1in which a "single continuous line of
production" wes found to exist, 1ncluding orange julce, lawmp

neat, raspberries, and tomatoes. The terl "substantially Or

~compietely devoted" does not necessarily 1imply a rixed

percentaye, but should be 1nterpreted consistent with these

prior Commlssion deterwminations ana the circumstances or the

indiviaual investigations.



| OFFEReD By SEN. BENTSEN  BJ,

1. Nonmarket economy country dumping

Amend S. 490 to:

Clarify in the legislative history that- the
Administering Authority may make quality adjustments. 1In
interpreting the term "comparable merchandise", the Committee
intends that the Administering Authority should make appropriate
quality adjustments where possible to ensure that the imports
from the largest volume exporter being compared to the
merchandise under investigation from the nonmarket economy may
reasonably be compared.

Drop the fungible product provision and add language
regarding circumstances in which the Administering Authority will
determine foreign market value based on constructed value using
factors of production to avoid situations when all imports may be
dumped. Specifically, the provision is amended to provide that,
where the Administering Authority receives an allegation that the
benchmark price is a dumped price, then it will examine the
benchmark price to estimate if the benchmark price is a dumped
price and, if so, will use a factors of production approach. To
determine whether the benchmark is dumped, the Administering
Authority will first examine whether there is an existing
"antidumping order or finding on the benchmark product. Such an
order or finding shall constitute evidence that the benchmark
product is being dumped. 1In cases where there is no outstanding
antidumping order or finding, the Administering Authority will
determine whether it has. any other reason to believe that the
benchmark product is being sold below its constructed value and,
if so, will use a factors of production approach.

2. Diversionary Dumping

Drops S. 490 provision. Adds:

a) Steel Imports:

Provides explicit authority to enforce quantitative restric-
tions on steel imports when the steel product is exported
from an arrangement country and transshipped or trans-
formed in a nonarrangement country before entering the
United States. Authorizes the President to treat any

steel product that is manufactured in a country that is

not party to a bilateral arrangement (a ''monarrangement
country'") from steel which was melted and poured in a
country that is not party to a bilateral arrangement (an.
""arrangement country'), for purposes of the quantitative

. restrictions under that arrangement as if it were a product
of the arrangement country.



b). Anti-Diversion - Dumping and Countervailing Duties

If a product subject to an antidumping or countervailing
duty order is completed or assembled in the U.S., the
order may apply to the parts or components, provided that

. the value-added in the U.S. is small. In considering
whether the order will cover such advancement of the product
in the United States the Administering Authority shall
consider such factors as the pattern of trade, whether the
parts or components were exported by a company related to
the company performing the completion, and whether,
subsequent to the issuance of the order, shipments of

~ components have increased. '

When the Administering Authority deems such action appropriate
to prevent evasion of an antidumping or countervailing duty
order, Commerce may include in such order imports of the

class or kind of merchandise that were completed or

assembled in a third country, provided that the value-added

in the third country is small. The Administering Authority
will consider such factors as the pattern of trade, relation-
ship between the producer and third country processor, and
whether shipments of components to the third country have
increased.

Creates a presumption that articles altered in form of
appearance in minor respects from products subject to an
antidumping or countervailing duty order or investigation
shall be included in such order or investigation, whether
or not included in the same tariff classification, unless
the Administering Authority determines it unnecessary to
do so. '

c) ‘Downstream Monitoring -

Adds procedures for the monitoring of imports of downstream
products in order to identify diversionary practices resulting
from significant antidumping or countervailing duties on
component parts. Monitoring programs would be instituted upon
petition and when there is a reasonable likelihood that imports
of the downstream product will increase as a result of diversion
and when one of the following selective factors applies:

(1) there is an existing monitoring program for the component
product (i.e., steel), (2) there are a large number of cases

on related products from the same country, or (3) there are

two or more cases against the same company on products which
are similar in description and use.

d) Negotiating Objective - -

It shall be a negotiating objective of the Uruguay Round to
permit the imposition of duties to offset diversionary dumping.




2a. Monitoring of multiple offenders.
Revises provision on multiple offenders in S. 490 as follows:

Provides procedures for monitoring and investigating dumping

by foreign companies that have repeatedly been found to be dump -
ing. After a dumping margin is determined, an eligible domestic
entity may petition the Secretary of Commerce requesting that

a product monitoring category consisting of products of similar
description and use be established. Commerce shall submit the
petition to the International Trade €ommission. The ITC,

after publishing notice and providing an opportunity for
presentation of views, shall within 90 days establish a product
monitoring category consisting of products of similar descrip-

tion and use.

Multiple Offenders.--After a product category is established,
any eligible domestic entity may request Commerce to monitor

the importation into the U.S. of a class or kind of product
- within the category that is produced by an offender who has been
‘found to be dumping twice within the product category with a

margin greater than 10%. Commerce must decide whether there

is a reasonable likelihood that sales at less than fair value
(dumping) in the U.S. of such class or kind of merchandise

may occur. If so, Commerce must monitor imports of such merchan-
dise. For an offender who has been found to be dumping three

.times within a product category with a margin greater than 10%,

if monitoring results in information indicating a reasonable
likelihood that a class or kind of merchandise is being dumped,
Commerce is required to initiate a dumping investigation unless
a substantial proportion of domestic producers of the product

.request that it not be initiated.

No extensions of deadlines in investigations initiated under
this section shall be granted except with consent of domestic

parties.

See also Critical Circumstances and Downstream Product Monitoring.

3. Sham Transactions

- Retain S. 490 provision.

: -~ Provision would be effective for all orders
resulting from investigations initiated after the date of
enactment. .

== Include report language to clarify that the
Department of Commerce should not interpret the relevant factors
in an overly narrow manner. '



4. Fungible Products

-- Drop S. 490 provision.

' -- Adopt language from H.R. 3 regarding material 1njury
(see p. 83 of the Committee spreadsheet).

S. LRlU.LAL LLRLUISIAN(.J_.S -- 'lhe amendment would make three revisions to

current law,. as follows:

L.  Authorize the Comnerce Departmeﬁt to request expedited monitoring
information from the U.S. Customs Service if there is a reasonable
basis to-suspect critical circumstances. This information

would be used to monitor import. surges.

2. Authorize the Comnerce Department to make a preliminary determination
of critical circunstances prior to thé time of the preliminmy

detemminations of subsidization or less than fair value sales unwler

sections 703(h) and 733(b).

3. Clarify the critical circwnstances injury criteria to focus the 1'lC's
inquiry on efforts to circumvent an antidumping or CVD proceediiy
by rushing in large quantities of imports prior to the preliminary
determination and on foreign economic conditions that create a

likelihood of recurreut duping of massive inports.

6. Definition of Agricultural Industry

-- Adopt provision from H.R. 3 (see p. 8l from
Committee spreadsheet). ‘



7. Definition of1Countervailab1e Subsidy

-- Codify current Department of Commerce practice
regarding generally available subsidies vs. subsidies to a
specific industry. '

'8. Foreign Antidumping Orders as a Factor in Determining Threat
of Material Injury S

: » -- Requires ITC to consider, in determining threat of
material injury, the existence of antidumping orders in foreign
markets on the merchandise under investigation.

9a. Leases Under the Countervailing Duty Law

: This amendment would clarify that the countervailing
duty law applies to all leases, including those that are

not equivalent to a sale.

9b. Additional Criteridn for Injury and Threat Thereof --
Research and Development ‘ :

This amendment would direct the ITC to consider the
impact of dumped or subsidized imports on the industry's
implementation of existing research and development
plans in assessing injury and threat.

10. Governmental tmportations

This provision would clavily that governmental impor-
tations, cven il classiticd under TSUS Schedule 8, are
subject to antidumping and countervailing dutica.

. This provision is subjcct
to only two exceptions:

(1) where duties would be inconsistent with existing
Department of Delense Memorandums of Understanding; and

(2) products as to which there is no private market.

11, Limitations on 90-bay Ievicw Authority in Antidumping Gasces

The Amendment: The amendment would add three new criterin

Tor the institution of cxpedited reviews of antidumping orvder.,
and allow for written comments by interested partics hefore the
dcct§|on is made to conduct such a review: (1) the case was
considered under normal antidumping time lincs; (2) cvidence ic
presented that the anticipated margin would change; nnd, (3) the
review would be based on representative sales during the period.




12.. Subsidies Code Commitments Policy

This provision clarifies that the USTR has authority

to revoke the injury test for any country that violates
a Subsidies Code commitment. The USTR would be
expected to revoke the injury test for any governments
which have announced that they will not honor their
commitment obligations or which the USTR determines

are in violation of commitment obligations with respect
to Code-inconsistent export subsidies.

13. Injury Test in "0ld" Countervailing Duty Cases on Duty Free
Imports

- Include report language to the effect that the
Committee is taking no action pending resolution of cases under

judicial review.

14. ACCESS TO INFORMATION AND CERTIFICATIO
OF _SUBMISSIONS -

The International Trade Commission would be
required to release all confidential information
to counsel for the parties obtained during a dumping
or countervailing duty investigation, subject to an
administrative protective order. The ITC would be
directed to impose strict sanctions for violations
(other than inadvertant violations) of such orders.

In addition, counsel submitting factual informa-
tion in any dumping or countervailing duty proceed-
ing would be required to certify that such information is
accurate and complete to the best of that person's
knowledge.




