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EXECUTIVE SESSION

FRIDAY, JUNE 27, 1980

United States Senate
Committee: on Finance
Washington, D.C.

The committee met, pursuant to notice, at 10:15 a.m. in

room 2221, Dirksen Senate Office Building, the Hon. Russell B. Long

(Chairman) presiding.

Present: Senators Long, Byrd, Nelson, Gravel, Bentsen,
Matsunaga, Moynihan, Baucus, Boren, Bradley, Roth, Danforth)
Chafee, Heinz,;Waliop; Durenberger. |

Chairman Long. Let me ask the committee to come to order,
please, aﬁd the members to take.their seats.

Now, we have a lot of things we would like to act upon today
if we can, and we will do the,bést we can; but I ask members to
cooperate in making the priority decisions first, because we have
someithings which involve expiring dates where the legislation
will be chaos if we don't act by the close of business on June 30.

We have a matter or two which'were left hangiﬁ§ at the time
we left yesterday. There is so much going on here.

Senator Roth. Mr. Chairman, could I raise a gquestion with

the distinguished Chairman?

ALDERSON REPORTING COMPANY, INC.
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Chairman Long. Yes.

Senator Roth. I wonder if it will be possible for us to
consider our tax cuts today.

(Laughter.)

Chairman Long. If you have something that is expiring, okay,
we will consider it.

(Laughter.)

Senator Bradley. You are referring to the gasoline tax, are
you not?

Senator Roth. I would like to have that expire, yes.

Chairman Loﬁg. I would like to ask that we simply let the
staff‘on a priority basis lay before. us the decisions which are
the most urgent first. Then hopefully we can make those decisions,
and then we will go on:towﬁhe others; ahd we: will get as many of
them made as we can, because some of this requires Senate action
by the end of June 30.

Is that Monday"of,Tuesday?

Mr. Shapiro. That is Mopday.

Chairman Long. So some of this requires action by the House
and Senate by Monday or the close of business Monday.

So-why don't you, Mr. Shapiro, lay before us the priority
items that have to be decided first. Then we will take the items
which have a little more time behind that.

Mr. Shapiro. The first item is the staff wants to paint

out a difference with regard to the reconciliation package you

ALDERSON REPORTING COMPANY, INC.
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have already agreed to. In the one-sheet package we had, one of

the changes you agreed to was to raise the 80 percent cash rule
up to 85 percent with regard to the estimated payments, and we
said that was only for large corporations.

Actually that was a mistake in the handout. The original
Administration proposal and all the staff materials distributed
to all of the members had that rule and that $900 millioﬁ revenue
effect for all corporations. The word "large": corporations shoﬁld
not be in there, and I referred to as "large."

So for the record I would like to say what should be the case
is the 80. percent going up to. 85 percent’whiéh :aises $900 million
for purposes of reconciliation wasvintendéd_to be for all corpora-
tions.

Chairman Long. Without objection that will be agreed to.

K_ :

Mr. Shapiro. - All right. Other than that the committee has
agreed to their reconciliation. package, and I thqught you might i
want to finish that since you have to file that.

Chairman Long. That is agreed.

Now, Mr. Bradley.thought about it overnight, and hé thinks
it would be better if we did not put the superfund in here, and
we should wait and consider that in the ordinary course of the
matter, so we will not have the supérfund item.

Now, what else requires?an immediate priority decision?

Mr. Shapiro. The next item is the multi-employer legislation.

As you may note, that has in effect a termination date of June 30.

ALDERSON REPORTING COMPANY, INC.
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There is legislaﬁion which must be enacted by June 30, either a
revision of the provisions or an extension of the rules. So that
the present law -- in other words, the provisions which were
enacted in 1974 would not go into effect for an extended period
of time.

As of right now there is every effort being made by the staff,
the Finance Committée, and the Labor Committee to work out the
bill. This is a joint jurisdiction where both the Labor and
Finance Committees are working on the bill.

The background on this is that the House has passed a bill
H.R. 3904 that is at the desk. The Senate Labor Committee is
working on its version of the bill, and it completed it. It report
out S. 1076.. |

The Finance Committee considered the legislation a couple of
weeks ago, and it completed its version. Subsequent to that time, !
as the staff indicated to the committee, the two staffs of the
Finance and Labor Committees were working to try to reconcile
differences between the two vérsions in order that one version can
be Brought to the floor.

It has taken a considerable amount of time because it is a
detailed, technical piece of legislation. Those rules are being
drafted, and the sessions and negotiations have been going on at
length on-the appropriate matters. Where certain Senators in

the Finance Committee have special interests, they have been kept

abreast of those changes.
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The schédule right now is to bring the bill on the floor on
Saturday, toitake H.R. 3904 from the desk and to amend it with
a compromise version of the bill. Then that bill would have to go
back to the House on Monday to be passed By the House. There is
no intention to have a conference.

Now, as of the present time, the staff has worked on a number

of provisions. The Senate Labor Committee is meeting to review

some of those today. They are very technical and detailed, and by

and large, the staff. of the Eabor Committee's revisions are
consistent with the views most . of the members of this committee
had at that time.

However, I would like to suggest that the Finance Committee
staff work with a designated chairman with regard to the majority
side, and that Senator Dblé.have a designee on the minority side,
and they would view all the changes so that when that compromise
package comes up, it will be viewed by representatives of the

majority and the minority, and at the same time the staff will

take every effort to work with other Senators who may have provisid

we are aware of. For example, one provision. Senator Durenberger
is very involved in. Any discussion of»that would not be taken
without his concurrence at that stage. That is one of the major
provisions still being reviewed that is still open.

And ultimately if it is not reviewed it may require a separate
vote, because staff would not make any modifications to that,

since Senator Durenberger had the committee agree on that position.

ALDERSON REPORTING COMPANY, INC.




300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON., D.C. 20024 (202) 554-2345

10

11

12

13

14
15
16
17
18
19

20

21

22

23

24

25

So that is one position the staff would not make a modification
on without his concurrence, because that was a specific position
worked on in committee.

Other than that one, every other change the committee agreed
to the staff has discussed with the Senatorg and the appropriate

staff people, and we would still like to continue reviewing it;

but we think the modifications the Finance Committee staff have

worked out should have the.approval of the committee, but we would
like to review it agéin with other members.

As I said, the one major issue’we know which has not been
resolved invwhich-fhere,is an interest with a specific Senator is
one which Senator Durenberger has.

Chairman Long. Let me just suggest then that I will designate
a Democratic Senator -- after consulting with the staff I will
designate a bemocratic Senator who is knowledgeable in this area,
and if you can get Senatof Dole to designate someone, you can.

And hopefully tﬁey will get together and suggest the amehdments
which they think ought to be added ﬁo the bill.

Of course, that does hot bind any Senator to that judgment.
Every Senator can be available tomorrow to talk about that matter,
but we ought to try to pass this bill tomorrow, should we not?

Mr. Shapiro. That's co:reét. The staff does not want the
responsibility for making modifications to the Finance Committee's
decisions without having discussed it with the committee members

and getting their approval.
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And as you said, this does not bind any Senator. Wher.
bill comes up, any Senator can move anything. There is no agre.
that any Senator is bound by any of these changes. It is just
that there has been an effort to pass this bill. It is a very
quick process, a very techﬁical bill. i can assure you right now
that it will not work technically in all respects. The effort,
however, is to have a bill so that the policy will be put forward.

And to the extent modifications. are needed -- and I éssure
yoﬁ they.Will be needed --= that a technical corrections bill will
be passed sometime later in the session to make the bill technicall
work.

Chairman Long. Senator Bentsen.

Senator Bentsen. Mr. Chairman, on the capital gains tax that
Senator Wallop had proposed, I have a technical amendment. You
have a situation where you have féreign shareholders who may sell
stock, one to another, and that eould; if we are not careful in
how we draft this, trigger that tax.

Chairman Long. How about holding that up until we can get
to it;

Senator Bentsen. Oh. ‘I thought you had gone through the
reconciliation.

Chairman Long. No, sir,-we have not. We are not there yet.

Senator Bentsen. All right.

Chairman Long. We are trying to take care of the most

important ones. '
ALDERSON REPORTING COMPANY, INC. |
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Senator Matsunaga. On the one we are on now, on June 10 I
offered an amendment to exempt California and Hawaii law from the
pre-emption provisions of ERISA. However, since.then we have had
considerable opposition to the inclusion of the Califqrnia law.

I have conferred with Senator Cranston, and he has agreed to
a modification of my aﬁendment to withdraw'éalifornia from it. And
if it is not too late, I ask unanimous consent.that my amendment,
which was. adopted in the committee-unanimOusly; be modified to
exclude California from the exemption of the pre-emption provisions
of ERISA. |

Chairman Long. Is that in this bill-we are talking about
here?.

Mr. Shapiro. . No. . In the multi-employer bill the committee
agreed to that was one of the provisions added by the committee.
What the rule is is that under ERISA, the ERISA provisions pre-
empted all the state laws. However, in the case of Sénator
Matsunaga's amemdent, in the case of Hawaii and California, it
was saying ERISA would not pre-empt those with regard to their
health care laws, which means Califofnia and Hawaii health laws
could be more stringent than required by ERISA.

What has happened subsequently is there has been a question
raised with regard to California, and Senator Matsunaga would like
to remove that and say that ERISA will continue t0 pre-empt -
California laws, but it will not pre-empt Hawaii laws.

Chairman Long. Is there objection?

ALDERSON REPORTING COMPANY, INC.
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-used to what I think are good ends as far as this committee's posi-

position to agree to various compromises -- and I have made some.

(No response.)

Chairman Long. Without objection, agreed.

Senator Durenberger. Mr. Chairman, just a brief obser?ation,
if I may, on Bob's comment on the negotiations. First, to compiif
ment the committee on its good judgment in putting together a bill
that I think most of us prefer and which I think is much better
than the Labor bill, and also to compliment the committee on its
judgment for accepfing my amendment and the sunSet amendment becaus:
I think both of them,<from what I can tell, have been used to our é
Subsfantial advantage and the substantial advantage of people

involved in the plan in the negotiating process.

And I just want to make sure, because my amehdment has been

tion is concerned, that either I or my designee by included in
whatever negotiations are going to take place on this. Because

at the present time, much as I would like to be 'able to be in a

concessions; they have not been anywhere near the point they should
be at, ana it is absolutely essential that I be involved in that
negotiation.

Chairman Long. I was going to suggest that Senator Bentsen
on this side of the aisle, and I was expecting you to be designated
on the othef side of the aisle, if there is no objection from
your colleagues, if that is satisfactory with them.

Is that okay with you, Senator Danforth?

ALDERSON REPORTING COMPANY, INC.
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Senator Danforth. Sure.

-Chairman Long. Senator Heinz?

Senator Heinz; (Nods affirmatively.)

Chairman Long. Then on the recommendation of your colleagues;
you work with Senator Bentsen and see if you two can get tOgetheﬁ
on some amendments to be offered on the floor. Any Senator can
offer any amendment he wants to. I must say at this pqint I am -
not nearly as knowledgeabie on this subject as some of the rest
of you are, and I am counting on you.

Senator Bentsen. Mr. Chairman, I will certainly be delighted
to work with my colleague on it.

Senator Durenberger. I believe Senator Wallop is going to

be here by 10:30, so if we could delay just five minutes on

Senator Bentsen.

Chéirman Long. An item must be done. We are going to have
to pass that bill to extend that airport tax. 1Is that the
airport users? |

Mr. Shapiro. Yes. The revenues withAregard to the airway
users' tax, the 8 percent ticket tax, and the 5'percént transporta-
tion and property tax, and the $3 head tax. These were enacted
in 1970 for a ten-year period. They expire June 30th. The House
has passed an extension of these taxes for a five-year period.
However, YOu haye not had an opportunity in the Finance Committee
to deal with that as yet. And the House, recognizing that, has

passed a three-month extension of those taxes to allow the Finance

ALDERSON REPORTING COMPANY, INC.
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‘have written all of their tickets, and all of their computers are

11
Committee time to deal with it.

A bill was sent over to the Senate. It was intended to be
kept at the desk because prior to'ﬁhatiﬁime"you'had agreed to a
three-month extension. However, inadvertently the desk referred
it to the Finance Committee, so it is here in committee.

When it was brought up a while back thére was an objection to 
doing it at this particﬁlar time by a member of the committee, so !
the committee has not fdrmally acted with regard to the bill in g
the committeg- |

Now, that has fo be done by June 30th because effective

July 1 there is no tax on airline passengers, and the airlines

geared to imposing the taxes.
Chairman Long. Let me just say I don't object. It's all
right with me for Senator Baker to make the point he made. He

made the point the bill was not held at the desk in the proper

fashion, and therefore, he made the motien that the bill under
the rules should go to the Finance Committee, which is. all right

. . 1
with me in view of the fact that he was right, I think, on his !

‘point. It was not properly held at the desk. That is a technical@

matter. But this matter must not be permitted to expire. I will
create absolute chaos if this measure does expire.

So I will offer on behalf of myself, if the committee doesn't
want to go along with me, but I will offer it on behalf of the

committee if the committee does want to go along with me, an
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amendment to whatever we call up; including the multi-employer
bill, .just whatever comes up I will offer this 90-day extension --
that is what you are suggesting -- of those airway user . taxes,

so that we can avoid chaos by having those taxes expire for a

day or so only tovbe re-enacted.

Senator Bentsen. Mr. Chairman, I am very supportive of
what you are trying to do. I would hope that you would attach it
to some other piece of legislation, if you can.

Chairman Long. I will attach it to anything that comes up.

Senator Bentsen. Well, the multi-employer is a controverSial'
piece of legislation. |

Chairman Long. But I am told that bill is going to have to
become 1éw.
| Mr. Shapiro. Either that bill or an eXtension.

Senator Bentsen. - That is correct. Either that bill or an
extension. That is right.

Chairman Long. Whatever goes to the Senate I am going to
offer thé.exténsion of these taxes on, because they expire midnight
June 30, and it is highly irresponsible for the Congress not to
act on the matter. It would be irresponsible of us and irresponsib:
of the Senate not to act on the matter between now.and the first
of next month. So I will have to offer it, and I would like to
have the agreement of the committee that it should be offered.

I think it's just my duty, that's all. It's not that I love

the taxes all that much. 1It's just that I know what my duty is, an
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I have to do it.

So I see no objection here to that. Bﬁt fhat'is what I have
to do, evén if I do it only as one Senator.

What's the next thing. we've got to look at?

Mr. Shapiro. Those.are all of the items that were the special
order items.

Chairman Long. Those are the priority:items which had to be
decided? |

Mr. Shaﬁiro. (Nods affirmativeiy;)

Chairman Long. Where do you suggest we go from here?

Mr. Stern. At fhis-point_there was only one item the staff
actually put on fhe agenda, technical amendments to the tariff
bill, but it is just-afmatteraof what Senators want to bfing up.

Senator Durenbérger. Mr. Chairman.f

Chairman Long. I believe_Mr. Durenberger spoke first down
there. ”

Senator’Durenbe;ger} 'Yes...This is a matter that relates to
the budget reéonciliation process we went through last week, and
I think I wrote to each of the members of the committe with regard
to one of the actions.

Chairman Long. I will call on Mr. Durenberger, and Fhen_Mr.
Baucus, and then Mr. Danforth, in that order.

Senator Durenberger; One of the acﬁions we took last Thursday
and I apologize individually to each of you for not being present

at that time, but we were marking up something in Governmental
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Affairs -- and it is the issue of abandoning one of the traditional
cornerstones of the Medicaid program which has been freedom of .

B
understand it, in a relatively

choice. And I thihk we did it; as I
brief period of time with limited discussion and questions by
Senator Ribicoff, I"believe, :relative-to the impact on teaching -
hospitals.

But I find it a very, very significant change in pﬁblic policy
regarding Medicaid. - And in fact, what weAdid would permit. the
states to arrange to~ purchase services for its Medicaid population
through what is called in this language "cost effective arrange-

ments" for services that meet applicable state and federal laws.

In effect, it turns over to the states the deciding what hospitals,

_whatcclinics, what combinations of doctors-.and so forth would'bé_

involved in providing health care services for Medicaid-eligible

| populations.

It goes so far as to say that states could not pay less for
in patient hospital services under this provision than the cost:
found to_be;reasonable and necessary.

I do not argue with reasonable and necessary cost, but I .am

'very apprehensive about. the impact of setting up this kind of

standard, putting it in the hands of the states with the small
amount of discussion we had on it, Mr. Chairman.

Now, it may be a good idea. It may be the way we ought to
go. I guess there is an estimate that it would save $93 million.

But the process of determining who is going to be able to get what

ALDERSON REPORTING COMPANY, INC.




300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

10

11
12
13
14
15
16
17
18
19
20

2]

22

23

24

25 |

people involved in this process, both on the delivery side and the

15

kind of health care services and what kind of facilities I think
is one we ought to give greater thought to and perhaps more guide-
lines.

I know we can't change the reconciliation resolution at this
time, but "I would like, if possible, Mr. Chairman, that after what-
ever discussion we need here, we takeAa roll call voﬁe of this
committee to determine the individuwal attitudes of members of this
committee regarding the abandonment of the concept of freedom of
choice.

I understand the House is opposed to abandoning it. I know .

the Administration is strongly opposed to it. I know a lot of the

recipient side, are strongly opposedAto it and have not had an
opportunity to address themselves to it. And I think it would be
helpful when this position gets into conference :that we clearly
know where the mgmbers of the Finance Committee stand on this . issugq

Chairman Long. Mr. Constahtiné;%."*

Mr. Constantine. Mr. Chairman, since the committee adopted
the provision, the National Governors' Association, the Nationa;
Congress of State Legislators, the National Association of Councilg
and the National Conference of State Welfare Administrators have
strongly endorsed the provision.

There is a telegram from Governor Jerry Brown also suppoc
it.

Senator Durenberger. Oh, I must be wrong.
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(Laughter.)

Mr. Constantine. Thevprovision was carefully drafted to meet
the concerns on accessibility, any serious adverse effect on
medical education programs which were expressed here. And the
argument, I guess, in favor of the amendment is that the states
are spending $12 billion of state money for Medicéid. This would
give them within a given area an opportunity to negotiate arrange-
ments based upon the;actualfcést‘at which the services are avail-
able in that area.

It contains many more séfeguards and quality standards than
any of the block grant app;oaches wﬁich.several have proposed to
the states which have no quality safeguards. It.is a competitive
element, Mr. Chairman, in the sense that what~you.are doing is
selecting facilities actualiy available which can provide care,
meeting proper standards at costs which are actually available in
that area.

I believe last year there was one suggestion during the
5gdget discussion that ﬁe simplf.pay the lowest cost faciiity in
an area. This goes considerably beyond that. The bill saves
$91 million in fiscal 81, estimated by CBO, rising to $363 million
in federal funds by 1985, exclusive of the state savings which
would probably be aboﬁt anothér-40 to 45 percent of that.

The states want it, and that was the reason we recommended it

Chairman Long. That is éométhing we did decide, didn't we?

We put that item in because we were'tryihg to find enough money
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to meet the budget resolutions. As I take it, the Senator wants
a showing of who favors it and who doesn't favor it, and it's

all right with me. But I would hope you would wait until we have
more Senators in the room to do that, because at this moment it
would create a problem.

Now, Senator Baucus has an item.

Senator Baucus. Mr. Chairmaﬁ, the bill I have up today is
a bill from the IRS Subcommittee.

Chairman Long. Go ahead, sir.

Senator Baucus. Essentially I would like to move the bill,
S. 1444, Essentially, this is a bill to allow reasonable attorneys
fees and court costs to taxpayers where they prevail in either
Tax Court or Federal bistrict Court, and they are suing for a
dgficiency.

Under present law where~taxpéyers are. defendants, they are
entitled to receive attornéys' fees, but the courts have imposed
a very rigid standard. As a practical matter, ‘it is very difficuld
for taxpayers when they ére.plaintiffs in actions to be awarded
attorneys' fees.

The standard isvreally that under the bill the taxpayers
prevail in all or substantially all of the matters before it,
and if the government's position is unreasonable, the plaintiff
is awarded,attornefs' fees. Thefe's a $20,000 limitation and a
‘five—year sunsetﬁprovision.in the bill. That is essentially the

bill.
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Chairman Long. I assume there will be discussion. Does

Treasury favor this?

Senator Baucus. Treasury favors the bill as it is pPresently
written, as I understand. Senator Bentsen and I have a suggested
amendment to the bill, but in its Present form I understand
Treasury favors the bill.

Mr. Lubick. This is something we have been working on for
aiveryvlong time, Mr. Chairman. The bill we originally proposed:
was much more restrictive than the bill Senator Baucus has wérked
on.

We have been Suggesting since thig problem has been kicking

of taxpayers by unreasonable provisions, we could put it in effect

and see how it works.

And Senator Baucus has worked very hard on it, and we have

cdoperatea.‘ And the bill as it stands ‘is, I think, a very good

biil which &ill accomplish the purposes necéssary.

WeAwould-like to see it enacted even though it goes a little
bit beyond what we would have preferred. we think it is a very
reasonable attempt to solve the problem, and it would be a great
stép forward for the protection of taxpayer rights. So we would
urge its adoption.

Chairman Long. Without Objection, then,-the bill will be

agreed to. We will have to adg that to something else.
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Senator Matsunaga. Mr. Chairman.

Senator Bradley. Mr. Chairman.

Chairman Long. Is this on this bill?

Senator Bradley. No, it isn't.

Chairman Long. Well, I have put my own name down here to
come along after a while, after Mr. Danforth.

Senator Heinz. Don't forget me, Mr. Chairman.

Senator Bradley. Mr. Chairman, I have an amendment on the
floor thét comes up right after this vote, and I just wanted to
ask you when S. 2484 would come up. I have an amendment to S. 2484
and would like to --

Chairman Long. 24852 Well, all right. Let me suggest we
go over and vote =-- there's'a roll call going~on‘right now -- and
that we come back here and do as much businesé as we can.

(Recess.)

Chairman Long. Let's come to-oﬁder, please.

Mr. Heinz told me on the way .over he thought we ought to

try to meet this afternoon if need be so. that every Senator present

would have an opportunity to propose his suggestion, and that seems

fair enough. I am willing to meet for a while this afternoon if

other Senators are willing to show up and make themselves available.

So if there is no objection on behalf of someone here in the
committee, I have asked the majority leader,:wunless he hears to
the contrary, to see if he can clear a consent request for the

committee to meet this afternoon while the Senate is in session
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and vote -on more of these measures that we have available to us.

The next man in line on this line is Mr. Danforth.

Senator Danfqrth. Thank you, Mr. Chairman.

In the technical corrections bill, the Finaﬁce Committee
agreed -- as a matter of fact, the Senate bill included a provision
With respect to the deductibiiity of prices: and awards which were
given to people Who were not direct employees of- -the donor. For -
example, the situation of when General Motors offers a trip to the
best salesman of a dealer even though the salesman is not an
employee of General Motors.

That pfovision was in the techhical corrections bill. It
ran into problems with the House because they took the view it
was more substantive than technical Also, Treasury.- wanted to
exéanded the reporting requirements. in that bill, doing away with
the $600 rule and applying it to all such prizes. And I think it
has been pretty well worked out. This is the second time this has
been through_the‘Finance Committee. I thinkfit was unanimous

the first time it went through, but' I would like to, if I could,

get this matter taken care of.

Chairman Long. Is there objection?

(No response.)

Chairman Long. Well, without objection, agreéd.

Senator Danforth. Mr. Chairman, procedurally what will happen
to this now? ‘ -

Chairman Long. Well, we are»goiﬁg_to find a horse for your
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rider after a while. At the moment the rider is on foot, but he

has our blgssings.

(Laughter.)

Chairman Long. Senator Talmadge wrote me about a matter, and
I thought we ought to consider it. I ha&e put my name down to-
consider something. Senator Talmadge Said, "I have ;equested
several bills be placed on the agenda for the meeting, and I would
hope S. lé3l,'my REIT’bill, can be raised for this committee's

consideration.”

The bill was sponsored by Gaylord Nelson. Its companion bill.

has. been approved by the House Ways and Means Committee.

What can you tell us about that?

Mr. Shapiro. This involves some changes that were made in
the Tax Reform Act of 1976 and its impact on the_real estate
ihveétment-trust{, Prior to 1976, real estate investment trusts
were not permitted to have either carryovers or carrybécks. What
a real estate investment trust is is where they have essentially

past investments, and they pay out their income currently. There-

fore;‘when it was enacted, they were not allowed to carry back

or carry forward any losses because they were supposed to make
distfibutions,Aand because of the way they were set up, carrybacks
would cause complexity because you had a change in ownership,

and since you passed all the income, you would affect different

"shareholders.

Howevef, during the 1970s because of the economic situation

ALDERSON REPORTING COMPANY, INC.




300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 654-2345

10

11

12
13
14
15

16

17 .

18
19
20
21
22
23
24

25

and other: reasons, you had some real estate investmént‘trusts thaﬁ
were terminating their status. Some wanted to have carrybacks

and carryforwards because they were losing money. In other cases
you had some that wanted sactive investments, and they were required
to be passive, so they were terminating their real estate invest-
ment trust status.

In 1976 there were two changes enacted which affected. the
REITs. The first one applied to all corporations generally, and
that is, the carryover period which was previously three years:
carryback and five years cafryforward was extended to a seven-
year carryforward périod, so a total of tenyears, three back
and seven forward. |

In the case of'REITs;"for the first time the Congress allowed
REITs to have carryover in which ta carry over their losses, and
this was permitted for eight years; So the REITs.in 1976 could
have a carryover but not a carryback.

However, the way the change worked is it‘was only available
to losses that were incurred after October 4,.1976. So if a loss
was incurred in tax years ending before'l976, the éight—year
carryforward was allowed only if the entity was a REIT for all’
of the years from the loss year through thevcarryover period.

A distinction, however, for losses incurred after 1976. In that
year the eight-year carryforward was available without regard to
REIT status.

Now, one of the reasons why that was put in that way is
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for the retroactive period, not to give any benefit to those who
terminated. That is why Congress did that.

The particular bill that Senator Talmad@e has now has two
changes to it. The first one -- and it deals with the changes

which occurred in the 1976 :act -- the first one is the rule that

said that you had to be a REIT in a loss year for purposes of your.

.| Pre~-1976 law, and the change that was then there in Senator

Talmadge's amendment is to say that you do not have to be a REIT

throughout the carryover period. And that was . .the first Change

that he proposed.
The second problem with the existing situation is the rule
said if you were not a REIT in a loss year, you could not get the

benefit of the carryover period. Senator Talmadge's amendment

also deals with that by saying you'get one additional year.as far

as the carryover period is concerned for each year that you could:

not carry back. the loss.

So let me give you an example of the wéy that wili work, be-
cause thisvis Senator'Talmadge's specific cése‘of Georgia. If
you had a REiT which was a REIT in 1972, '73, and '74 but you
terminated the status, and therefore in 1975 it was not a REIT;
however, there was a loss in 1975.

In that case, the REIT corporation was not allowed to cafry
it back bécause the law said you coculd not carry back any losses
to a year in which.you were a REIT.

What Senator. Talmadge's amendment would say is that to the
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extent a corporation could not carry back a loss to a prior year
becauée of the rule which said that you cannot carry it back to
when you were a REIT, that corporation could be permitted to carry
it over as much as eight Years. In other words, ﬁhey could get
five years right now, but they would be able to carry it over
three more years, one year for each year that they could not carry
back.

ThatAis the specific case in Georgia, and although there are
two changes here, the secdnd one is the one which is of particular
concern to Senator Talmadge.

>Chairman‘Long, What is Treasury's reaction to it?

Mr. Halperin. Mr. Chaifman, we have‘opposed at least a portion
of the bill. It is a rather technical matter; but thé question is
you have a number of different loss carry forward fules in the
éode.. Which one should apply in this circqmstance?

It is our feeling it ought to be the status of the corporation
in the year the-loss-occurfed~that determines the carryover rule
which should be applicable. What people are asking for here is to
say well, in 1975 we were a regular corporation, but if you look
back at what we were some earlier year, we were a REIT back in '74
and '73, and therefore, we ought to have the REIT rule for the
'75 carryforward.

We- think that is an ad hoc type solution, that the right
answer is to‘treat that company in 1975 iike every other regular

corporation in 1975 and not give it a special benefit because it

ALDERSON REPORTING COMPANY. INC.
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-there were two problems, and one was in Georgia and the other was

25

had some earlier status.

Chairman Long. I just brought the matter up because Senator
Talmadge had given me a letter.asking the matter to be considered.
I beliéve he said in his letter that Senator Neison was interésted
in the matter. |

Can you clarify that, Senator Nelson?

Senatof Nelson. Mr. Chéirman, yves. I would have to refresh

my memory on the details, but at the time the issue was before us;

in-Milwaukee, Wisconsin.

And I have the colloquy here between myself and Mr. Halperin;
and Treasury endorsed the proposal, respecting first Wisconsin. |
And I wonder if Mr. Halperin would be prepared to summarize the .
reason for that. I am not prepared to address the Georgia situation
in any way .

Mr. Halperin. Mr. Chairman, in our testimony we did not
iject to the‘particularrprovision Senator Nelson is‘interested-;'
in. The difference is that the corporation in&qlved'in that caée“
was a REIT in the year in which the loss OCCufred;-and.fhe qugsfibn.
is whether it should get the benefits of the cérryforward ruies :
of a REIT, whether or not it stays a REIT in future years.

And we thought the key point was the status in the year of
the loss. And since the Wisconsin company was a REIT in the year
of the loss, we have not objected to thét portion of the bill. -

Senator Byrd. May I ask a question at this point? Refresh
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my memory. As I recall at the hearing, the Treasury did not oppose
the Wisconsin case but did oppose the Georgia case, is that correctt?

Mr. Halperin. That is correct, Senator Byrd.

Senator Byrd. So insofar as the bill itself is concerned,
it favors part of it and opposes part of it.

Mr. Halperin. That is our testimony, yes.

Chairman Long. In view of this, I believe we ought to hold
this matter and bring it up when Senatof Talmadge is here.

Senator Nelson. I wonder, Mr. Chairman, they are two differ-
ent cases: tied together in one bill, and I wondér if we can't
just act on the first Wiscqnsin aspect to which the Tre;sury has
no objection so that that is.disposed of, .and then tackle the
other one.-

Chairman Long. Why'aon't we agfee.then to the part of it
that involves the Wisconsin case, ahd'wéAconsider the matter that
involves the'Georgia-case when Senator Talmadge is here. So we
will agree to the portion Senétor Nelson had in mind, and we will .
not take action dn:the'other portioﬁ.

Is there any objection?

(NO response.)

Chairman Long. Without objection, so agreed.

I have put your name down, Senator. I have a whole bunch of
6thers on this list here.

Sendtor Matsunaga. Do you have me down?

Chairman Long. I will.
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Senator Bentsen. Do you have me down?

Chairman Long. Let's see. I've got Mr. Heinz down here,
then I have Mr. Moynihan, Mr. Bentsen, Mr. Ford.

Senator Matsunaga. I had my hand up before we récessed. I
thought I was on the list before we recessed.

Chaifman Long. Well --

Senator Matsunaga. Well --

Senator qunihan. Put Matsunaga in my place.

Chairman Long. -It's all right with you to put him in before:
you? | ‘

Senato; Chafee. Would you put me at‘the end of the list,
Mr. Chairman?

(Laughter.)

Chairman Long. All right, Mr. Chafee.

All right, Mr. Heinz.

Senator Heinz. Mr. Chairman, I have three items, the first
two of'which;IAthink are relatively non-controversial; and I
would like to briﬁg up what is under my name on the agenda as.

item number two, whic¢h is a'letter on which I worked with the -

committee staff and all members of the staff to draft, on the

-issue of the Commerce Department's using Section 617 of the Tariff

Act of 1930 as a means of, in my judgment, wrongly in the future
compromising claims under the Anti-Dumping Act.
This has been reviewed with staff, and I will, if anyone

wants further explanation, be happy to go into the explanation.
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But if it is non-controversial, in the interest of time I would
.just not say anything more unless people ére curious.

Chairman Lbng. Is there any objection from the Treasury or
from the staff?

Mr. Foster. Mr. Chairman, the situation is the Department
of Commerce has used the authority that they‘have or they claim
they have under the Tariff Act of 1930 to compromise the television

anti-dumping duty case against. Japanese televisions.

Senator Heinz has raised the issue of whether this is appropri}

ate action by the Department of Commerce given the fact that the
committee, the Congress, and the Adminisﬁratibn agreed through very'
detailed procedures on the way in which dumping duties should be .
calculated, assesSed'and collected.

And his concern is that if they have é%d use this authority
to compromise claims for énti-dumping duties, they would be abie
to circumvent these procedures. So what he is proposing Es a
letter to Secretary KlUtznick requesting him not in the future
to_ﬁsé this:authority to compromise aﬁti-dumping cléims.

The Adminisﬁration now is defending a case relating‘to the

Japanese television dumping case. This letter makes no statements

‘with respect to that case, but says as a matter of policy we think

you should not use this in the future.
There does seem to be a genuine issue of policy here in the
sense that there -were these detailed procedures set up in the law,

and there is the poésibility of political pressures being brought
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that might result in a compromise of these cases in a way not
intended by the Congress in enacting this law. |
And_let me just add to that statement, the Chairman will
recollect with, I am sure, great specificity, the lengths to which
he, Senato; Moynihan, and I went to make sure that there was a
very narrow area for what are called undertakings under the Anti-
Dumping Act, where Qith the Chairman's help wefdefiﬁed exactly
what anyone who sought a compromise could and could not do.
- The use of Sé&ction 617 would destroy everything we agreed
to and have worked toward, and I think the Chairman will recollect
our meetings.
Chairman Long. Mr. Moynihan.
j‘Senator Moynihan. Precisely, Mr. Chairman. We worked very
hard to préduce the 1979 multinational tréde agreement, and suddenH .
ly we look up aﬁd-we have réorgénized the government, and we look

up and what have we got? We found something, Smoot~-Hawley, they

-prefer to what we did.

We know -- well,‘atrleast it means they are catching up with
Smoot-Hawley. I mean, honest to God.

(Laughter.) |

Chairman Long. Which bill are we looking at? Which item is
it?

Senator Heinz., It is a letter, Mr. Chairman, a letter the
committee would send.

Chairman Long. All in favor say "Aye."
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‘and a lot of, therefore, cold finished steel bar from abroad is

“bill I am calling-up,'H,R. 4309, corrects that misclassification.

‘misclassification, and that is, in.doing so we would, unless we

(There was a chorus. of "Ayes.")

4 Chairman Long. Opposed, "No."
(There was no response.)
Chairman Long. The "Ayes" have it.
Senator Heinz. Mr. Chairmah, I thank the committee.

I would like to call up H.R. 4309, the cold finished steel

As background, what happened some time ago was some very
small diameter cold finished steel bars got erroneously classified

as wire. The result is it has a very much lower duty as wire

coming in and is under duty by as much. as $40 per ton.
Everyone I have talked to, Mr.,Chéirman, agrees it was simply

a mistake in classification in .the first instance. The House
There is an issue with respect to 4309 or correcting the

thk ce;tain actions.which are taken, I submit, in 4309, we would
be accuséd of increasing the duties on a ;ariff item which we,
acco;ding to the GAT, do not have a right to without compensation.
The GAT is clear that if you decide to increase the tariff
on an item, that you are within your rights to do so except that
other signatories to GAT may claim compensatioh.
H.R. 4309, which has passed the House, did so by temporarily

feducing the duty on other cold finished steel bars from 8.5
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with.U.S. GAT obligations. The compensatory reductions in duties

' contained in the bill do not 'cure' any GAT inconsistencies. They

31

percent to 7.5 percent ad valorem, and then after a period of time,
which I recollect is two years, the duties all return to 8.5
percent. '

One of the most severe critics of any protections that I ‘know

of in the House side is Congressman Bill Frenzel of Minnesota,

and even Congressman Frenzel said on'the floor of the House, "I

believe H.R. 4309, as amended" -- and that is what we are offering .

here -- "is a good compromise which will not be damaging to U.S.
interests and will not abrogate the responsibilities of the U.S..
under the GAT."

And that comes from someone'who did not vote for it but

had some kind words to say. So I hope we can get this misclassifid

Chairman Long. We have a problem here. Let me read what
it says on this memo.
"The Administration does not object to the reclassification,

but does object to an upward adjustment of duties as inconsistent.

only attempt to compensate for it. The European communities havé
sent an aide.mémoire to the Department of State, which contains
its views that the bill as passed by the House modifies schedules
in a manner contrary to the.GAT, and that the increases in duty
resulting from.reclassification would constitute a édbstantial

duty increase."”
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Of course, that is what you want to do, I assume. You waht
to increase the duty.

By how much, Mr. Foster?

Mr. Foster. What the bill does is increases the duty on one

item of bar, a small diameter bar, but in order to compensate for
that increase in duty, it lowers them 'on other bar items. So for
the first two years there is actually a net reduction in total

duties collected. At the end of that two year period, then all

"of the bar would be classifed‘at one rate, and there would begin

to be an increase in duties at’ that point.

During that two-year period the directions in the House

report, and presumably in the committee report if it reports it

‘favorably to the Administration, are to go out and negotiate to
make this consistent with tHe GAT. There is that two-year period
| given for negotiations.:

So while it is technically inconsistent with our internationall

dbliéations,‘there is an effort to compensate within the terms of
the bill, and there is some questioﬁ that given this effort to
compensaté, whether the European communities would acfually desire
to pursue-a case in GAT. They may:not decide to because they

actually receive a reduction in total duties for that two-year

period. So that is the status of it at this point.

The Administration has lodged a formal objection to the bill
because of that inconsistency; yet they recognize and they

participated in the efforts to arrive at a compromise on the bill.
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Senator Heinz. I think what Mr. Foster is saying is formally

the Administration is opposed. Informally, they really don't

Amuch care. They are lodging formal opposition because they feel

they have to play the game according to the rules under GAT. The
people I have talked to in USTﬁ and Commerce really do not feel
that the bill as written is any problem to them..

ChairmaniLong.' Do we have someone here from USTR to speak
for them?

Mr. Foster. I do not believe so, ﬁr. Chairman.

Senator Heinz. See how much they care, Mr. Chairman?

Chairman Long. Have they indiéated concern to you, Mr. Fosteqy

'Mr. Foster. We only have a letter from the Department of
State indicating concern. We do not have a letter from ény other
agency.

Chairman Long. Those in favor of the bill say "Aye."

(There was a chorus of»"Ayes.")_

Chairman Long. Oppoéed, "No."

(There was no responSe.)

Chairman Long. The "Ayes" have it.

Senator Helinz. 'Mr. Chairméﬁ,~would’you‘iike for me to bring
up trading companies now, or shall I defer that?

Chairman Long. What?

Senator Heinz. Senator Bentsen, Danforth, and Roth, and I hay
the second item on the agenda, S. 2757 felating to the formation

of export trading companies attached at document C. I do not want
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to be unfair to anyone else, but I see Senator Danforth and
Sénator Bentsen here, gnd I know Senator Bentsen has soﬁe views
on this; And it might accommodate.this schedule if we took.the
matter up now.

Senator Bentsen. As long as it does not bre-empt my turn,
Mr. Chairman.

Let me say on that particular piece of legislation on which
my colleagues and I_joined together in— sponsoring, the more we

have been able to get into it and talking to Treasury, they are

" talking about a loss of revenue of some $300 to $700 million.

And I am very much for the trading company legislation that is

. now out of the Banking Committee, but I think what we are going

to have to do, although the definition of a trading company as

it is in that piece of legislation is, I think, good for trading

purposes, I am concerned about it for tax purposes, Mr. Chairman.

Some advantages might be taken which are not in line with

the objectives we are trying to accomplish. I think an accounting

firm, for,éxample) could spin off a subsidiary and have themselves

an advantage. So, frankly, I would rather defer that bill until
we have been able to work with'Treasury and try to come up with
language that would try‘tb tighten the definition from the DISC
standpoint to accomplish the objective.

Chairman Long. I would suggest -- and I think in fairness

we ought to let every Senator bring something up before we -- so

‘that each person could get a chance to suggest one item and then
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to céll on Senator Matsunaga.

Senator Heinz. I have no objection if the understanding is
we can come back to this.

Chairman Long. Sure.

Senator Heinz. That“is‘fair.

Chairman Long. We will sort of proceed on the basis of the

0ld common law theory that every dog is entitled to one bite.

' After everyone has brought up one measure, we will come back to

the others.
Senator Heinz. The Chairman is a great master of the hound.
(Laughfer.) |
Chairman Loqg. Thank you,_Senator\Heinz.»
Mr. Matsﬁnaga.
:Senator'Matsunaga. Thank you, Mr. Chairman.

Mr. Chairman, on December 1l last year this committee ordered.

H.R. 3122, the miscellaneous-tariff bill, to be favorably reportedd:

The bill contained an amendment of mine to suspend the tariff on
certain binoculars. This is item number P as put out by the staff.

Well, at that time upon the suggestion of staff, instead of

,making the exemption permanent, I made it for two years because

it was suggested that the Waysiand Means Committee of the House
would not accept a permanent proposal. However, since then, the
WaYs and Means Committee itself has come out with a bill providing

for permanent exemption of the duty on certain types of binoculars

ALDERSON REPORTING COMPANY, INC.




300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2346

10
N

12

13

14

15

16

17

18

19

20

2]

22

23
24

25

36

which are not manufactured in the United States.
So I would suggest, Mr. Chairmén, that we go along with
the House version and make the duty exemption permanent, and that
the change be included in the technical committee amendment to be
added on the floor inasmuch as the fate of H.R. 3122 is rather
uncertain.
Chairman Long. What can the staff tell us about this bill?
Mr. Foster. Mr. Chairman, there are no.objectionSvfrom any-

body to Senator Matsunaga's proposal. As he indicated, it was

originally made a temporary suspension with the idea of trying to

- get action on 3122 by the House last year. .Since action was not

aécomplished and the House has since had a chance to look at this

-provision and has agreed to Senator Matsunaga's original proposal,

Senator Matsunaga would now like to make it a permanent duty-

'free treatment..

And again, neither the Administration or any private interests

object to this.

Chairman-ﬁoﬁg. Any objection?

(No response.)

Chairman Long. Without objection, so agreed.

Mr. Moynihan.

Senator Moynihan. Thank you, Mr. Chairmah.

I have a measure here, S. 650, on which hearings were held-
February 29, and iﬁ goes to the question of employee trusts

and their ability to hold debt-financed real estate. For reasons.
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that go back to a particularly ingenious skulduggery by a
particularly ingenious lawyer in the 1970s, persoﬁs could escape
a large amount of tax by selling property-to a trust and receiving
back income in capital gains rather than in real’income.

| The Congress has prevented employee trusts from holding such

real estate which in many circumstances they would wish to do.

It is a trust for pension purposes. And the effort has been made
'to enable them to go back to a situation where they can hold such

property but without the loophole effect and without the tax

avoidance effect.

Now, this has been negotiated with the Treasury, and it is

my understanding Mr: Lubick is quite satisfied with the legislation.

I wonder if it might be best if he were to put' the proposition to
you.

Chairman Long. All right, sir. Now, do we have material pre-

pared on this bill?

Mr. Shapiro. Yes. it.is item,R on your list.

- Senator Moynihan. Heéfings were held"Februéry 29 by Senator
Byrd.

Chairman Long. All right, sir. Let's hear from Treasury.

" Mr. Lubick. I don't know if you have before you a description
of the arrangement that we have worked out. The notion was to
permit pension trusts to invest in real estate. Originally the
bill dealt with group pension trusts.investing in debt-financed

real estate.
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to prevent ‘abuse, in effect, marketing the tax exemption, we

unrelated income are where the purchase price is determined in

use. ‘He'simply stays in possession. Or in the case of non-recours

38

It appeared to us that if the principlé was appropriate of
investment in real estate for group pension trusts, it ought to
be applicable to all pension trusts, whether they are participating
through.some common investment mechanism or individually.
So the first modification extends the permission to invest

in this type of real estate to pension trusts generally. In order

have listed a number of circumstances under which debt-financed
feal estate would not qualify for an exception to the general
prohibition of taking. unrelated business income debt-financed
property acquired by an exempt organization. And the circumstancesg

we have worked out as appropriate to maintain the taxation as

whole or in part by reference to profits, revenues, income from
the property.-- in that case it is very much like the Clay Brown
case tao which Semator 'Moynihan referred -- or where the property

is leased to the transferor.. In effect he 'has not given'up“his -

debt where it is owed to the transferor or related party, whicheverny-

is subordinate, a second mortgage situation. Or it bears -- and
this is the last crucial element put in place -- or it bears a
rate of interest significantly less than that which would appiy
if we had third party financing.

- Innother words, if you went to a bank and got a conventional

mortgage, we would be assured thatithe'relationship of the purchasg
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price and the interest paid would guarantee us that the property

was being purchased at fair market value. 1In some other situation

you would find you would be in a situation where perhaps the
parties could negotiate a lower interest rate, a higher than fair
market value purchase price which could lead to the abuse we were .
concerned with.

So the standard we have set is that even in the two-party

_situation where you are dealing with a purchase money mortgage,

you do-haye a rate of interest which is not sigpificantly less
than the-norm%l third party rate; and under those ciréumstances
we think that this would be satisfactory legislation.

'Chairman Loné. Is.there no objection then?

Senator'Matsunaga. Mr. Chairman, may I raise a question and
make inquiry as to why this applies only to employee~trusts-énd
ﬁot to elee;mosynary trusts?. |

(Pause.)

Senator Moynihan. It is obviously a good question, Senator.

(Laughter.)

Mr. Halpefin. ‘Senator Matsunaga, there is a distinction in
the reasons for the tax exemption. 1In the case of employee
trusts, the basic exemption is of the investment_;ncome the
employee trust earns. For the charitable trust organizations,
the investment income of a charity, an ekemption is really a by-

product of the main reason, which is to give a tax deduction for

the contributions.
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Also, in the case of an employee trust, what you are talking
about is deferral, and the income is eventually taxed to the pen-
sioners. So there is really a different question aé to how one
wants to treat the investment income of the two entities, and we’
felt comfortable with this particular change for pension trusts
as part of the basic exemption for the income earned by this trust;

but we don't feel comfortable with it in the case of tax-exempt

need to be considered.

Senator Matsunaga. I won't pursue it at this time, but I
intend to pursue it at some time;’

'Seﬁator Moynihan. Can we not agree that we wili do so?

Senator Matsunaga. (Nods affirmatively.)

Chairman Long. - ﬁo you move the amendment?

Senator Moynihén. I move':the amendmenf.

Chairman Long. All in favor say "Aye."

(There was a chorus of "Ayes.")

Chairman-Long. Opposed, "No."

(There was no response;)

Chairman Long. The "Ayes" have it.

Next we will cali on Mr. Bentsen.

Senator Bentsen. Mr. Chairman, I would like to bring up an
amendment which has been agreed to by the author of the piece of
législation, and I understand discussed with Treasury and staff

and agreed to. by them. And I was called out of the foom during

40

And I think it raises additional questions which
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S. 14u4's discussion, and I would like unanimous consent to
propose this amendment that all agree to.

What it is is to award fees for ptofessional services
within a $20,000 cép. You are talking about the accountant
fees you have to incur sometimes in preparation of the
defense of a law suit, to limit it to thosé professional
sérvices, if I may.

Mr. Lubicks Included in the $20,000 awarded for
attorney's fees --

Senator Long; What item is that on the list?

¥r. Lubicks: .That was Senator Baucus's bill.

Mr. Shapiro: -Itém B.

Senator Londs .Item B. All right.
Senﬁtor‘Behtsen:._ﬁow, I know we get only one bite out
of.£he‘apple, buﬁ ny probiem'is that‘limitition was placed
on just a moment égo, aﬁd Senator Wéllop.and I wanted.to
bring up a'péint 5efor§. He was not here, and it was asked
that‘Ivdefer until_hexié ﬂere,'and if T could, I would 1like
to bring it ﬁb while he'is:heré.. |

Senator Long:  Are you talking about the item on
Senator Baucus' bill?

Senator Bentsen: »No.~ I thought we had disposed of
that. I am sorry.

Senator Longs Do you have any objé&tion to the Bentsen

amendment to the Baucus bill?
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Ar. Lubick; No. This is the amendment which would
allow»expeft~witness fees to be treated as attorney's fees,
and that is perfeétly satisfactory within the same limit.

Senator Long: Without objgction, SO agreed.

Now, do you want to talk about the other one?

Senator Bentsen: The guestion arose on the capitgl
gains provision of Senator Wallop, in a situation where you
would havé fdreign shareholders selling the shares to each
other. I am sure that was not the intenf of Congress or the
senator, to see that the tax was triggered by that.

Now, if you had a case where you had a dissolution of
the corporation ani-that United States land was passed out,
obviously you would trigger the tax and you would have to go
on a new basis._ Sc what I am asking is that-we see that it
does not épply in the salé of the shéres from one foreignef
to another.

Senator Waliop; Mr. Chairman, as I understand this,
this woqid nét-relieve a Canadian corporation or ‘another
from anbgﬁligation of a tranéaction of_one pfOpertyvfot
another property or ‘the dispcsal of a property entirely.

Senator Bentseh: That 1s correct. |

Senator Wallop; That would remain in effec£. And if
the company were to dissolve its U.S. holdings, then at that
time, ﬁo matter whethef they did it as a company or by

distribution to the shareholders, at that time that would
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Senator Bentsen: That is éorrect.
Senator Wallop: And you are only seeking to exempt the
foreign stock transactions between foreigners.

Senator Bentsan: Yes. And I would like to leave it to

staff to draw the precise language to take care of that

problenm.
Senator Long: I want to call on ¥r. Lubick.
Mr. Lubick: H¥r. Chairman, in this particular case we

had some discussion with Senator Bentsen's staff as to how
to handle it. There are a number of circumstances involved,
one of whiﬁh is in the particular.situation we were dealing
with, a publicly traded stock over a Toronto stock exchange,
and a hﬁmber of the factors you have mentioned, tﬁat there
ought to be at least consideration of a tax if there were
liéuidation.

We were_not guite clear as to what theory we odght to
cover(the case on. We agreed the case ought to be &overed,
ahd there weré at least three differeﬁtrwaYS. “e wanted to
consider all of the implications of cévering the case and
maintaining consistently Senator Wallop's original principle.

We had suggested that because of the differences
between the House and Senate versions, that we ought to
agree that we will take care on an appropriate theory of the

particular situation in the conference, but we would like to
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have a little time, if we could, to study the ihplications
of which route we choose to accomplish the particular
objectives so we can also maké it compatible with Senator
WallopjsAobjectives{

Senator Long: Williwe have that in conference? If so,
I think we can handle it for you.’

Mr. Shapiros Yes, it would be in conference.

Senator Long: 'If would be.

Senafor Bentsen: Mr. Chairman, that is fine with me.
We arextrying.to accomplish the same objective here. If
they would draw the language tO-écﬁieve that and do it in
conference, I would be very pleased.

Senator Ibng: Withouf objection, égreed.

Next we will take Hr‘FBoren’s idea.

Senator Borens: . Mr. Chairman,;qhis'is the third item on

the agenda. It is staff document D, S.2367. I think it is

‘pretty simple to explain what it is. 'Section 1246 of the

Code indicated that a foréign investhent company on'its
passive in¢omeA§ould have its incomentreated at ordinary.
income tax rates.

We have two ca£e§ories of compénies operating overseas.
You have a foreign operatinq:compéhy, which, under certain
provisibﬁs of law operating in develoﬁing'countries, these
operating companiés would have their incomes taxed at

capital gsins rates. Then to make sure that passive
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investment companies did.not take advantade of that
provision, 1246 was enacted to séy that if it was a passive
company, their income should be treated as ordinary income.

Now; there are some situations, and one which has been
brought to my attenticn, where a compady was an operating
company and then later liguidated and became a passive
company. In trying to bring their earnings back into the
country, they were going to be charged regular income_tax
rates on all of their.=zarnings, not only the passive.
earnings but the‘Operating earnings, as well.

So what this bill does is clarify the situation and, I
think, carries out the original intent of Congress that
income earned in an operating company in developing
countries would be taxed at capital gains rates. Income
earned by a company during the time they were merely a
passive investment company would be taxed at the regular
income rate. . It merely clarifies that, thaf that
apportionmént should be made if a company is bringing back
earnings partly earned as passive and partly ezarned aé
operating.

- Senator Byrd's committee held hearings on this, and it
has been discussed with Joint Tax and Treasury. ¥y
understanding i1s there was no objection to this bill.

Senator Long: Mr.'Byrd, what do you_think about the

bill?
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Senator Byrd: I think it is all right.

Senator Long: What does Treasury think?

Mr Lubick: We agree with Senator Boren. There is one
point we thought ought to be made clear in the committee
rebort, and I believe he was in agreement with that, that
any gain not covered by Section 1246 is covered by 1248,
which is on liquidation of foreign corporations where
certain earnings for ceftain periods may be taxed as
capital, and ofher periodé as ordinary incomes.

So I think everyone was in agreement that that was
proper. .

Senator Boren: That is correct. The part they earn as

-an operating company taxed as capital gains; the part they

earn as a passive company taxed at ordinary'income tax rates.

Senator Long: Dées the Treeasury have no cbjection,
then?

Mr. Lubick: VNo.

Senator Long: All in fa?or, say "aye.s"

(R chdrus of_"éyes.") |

Senator long: Opposed, “no."

(Ho response.)-

Senator Long: The "ayes"™ have it.

Now let's hear from ¥r. Byrd.

Senator Byrd: I call up, on behalf of Senator Jepsen,

S. 2396. I understand that the Treasury has no objection to
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this proposal.

Mr. Lubick: That is correct, Senator Byrd..

¥r. Brockway: This provision deals with the tax on
undistributed personal holding company income. Presently
there is a 70 percant tax'on that amount which is
distributed. However, lending and finance companies are
excluded from te definitions and provisions of the personal
holding company provisions. |

A lending or finance corporation is defined as.

'qualifying for this exception and exclusion from the

provisions if 60 pe:cenﬁ of its ordinary gross income is
derived from the active and regular conduct of lending over
finénqe business. In determining wﬁat the lending and
finance business is, it includes making and borrowing,
putchasiné_accounts receivab;e and notes if the installment
obligations at the time they acduired thém have a remaining
useful maturity of more than 560 months.

There also is a business expénse test which must be
satisfied, as well. What this biil'does is, in effect,
amend the definition 6f what»isAa lending and finance
business, modifying it by permiﬁting it to include 1loans
that have maturities up to 144 months. It also modifies
somewhat ths bﬁsiness expense test by removing a cap of $1

million. Essentially that is it.

n

enator EByrds: Hearings were held on April 28th, if I
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recall correctly. The Treasury can speak now to that

2 point. They did not oppose the bill.
3 Mr. Lubick: That is correct, SenatorByrd. I would
4 1ike to note fof the record that so far we have agreed with
5 5-1/2 out of 6 bills which the members have put forth, which
6 indicates something must be wrong on one side or‘the other.
7 Sénator Long:s So you would not oppose this bill?
8 Mr. Lubick: No, sir.
-9 Senator Byrd: I move its adoption.
10 Senator Longs:s All in favor, say "aye."
" (A chorus of "ayes.").
12 Senator Long: Opposed, "no."
13 (No response.)
14 Senator Long: The ™"ayes" have it.
15 Now let 's hear from ¥r. Chafee.
16 ' Senator Chafee: Wr. Chairmdn, this is a resolution
1Twhichis F in your file. This is a very simple resolution.
18 It just says Congress doeé not favor the withholding of
19

Federal income tax on interest and dividend payments. We -
20 have 66 co-sponsors on this, 12 from this committee. It is.
21 jnnocuous in many ways. It just represents the will of the

22peo_ple, I guess, as best we can understand it.

23 Senator Longs: All in favor, say "éye."
- |
24 (A chorus of "aves"™) |

25 Senator Longs Opposed, "no."
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(No re#ponsé)

Senator Long: The "ayes"™ have it.

I want té say that Mr. Gravel wanted to bring something
up. Next I will call Mr. Heinz; Are either of them here?
We willvhave;to see. |

(Pause.)

Senator Long: Mr. Matsunaga, then.

Senatof Wallop: Mr. Chairman, at some time I am
prepared to bring up one on behalf of Senator Dole.

Mr. Sfern: Mr. Chairman, I have some technical
amendmehts to H.Rs 3102 the stéff wanted to bring upe.

Senator Long: I wish someone would send word to

" Senator Bradley that if he wants to bring a matter up, he

1 should come over here if he can; otherwise, perhaps we could

meet this afternoon. But he wanted me to bring some
particuiar matter up. He gave he a note, and I can't find
it. I have so many notes around here I can't find it.
VHr.»Stern:‘I believe his concern related to S. 248t.
Senator Long: Appérentif he is interested about moving
a date on S. 2&8&. Fave we voted on that? |
¥r. Sterns: That is a matter on the list. It appears
that Senator Talmadge might want to_bting.it up. It has not
been brought up yet.
Senator lLong: If we get to it, we will talk about it.

That 1= not the matter of the REIT, is it?
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¥r. Sterns No, sir.

Senator Long: All right. Then Mr. Heinz is recognized.

Senator Heinz: Mr. Chairman, thank you very'mﬁch. I
would like to return, if we may, to the export trading
companies, referred sequentially from the Banking Committee
which reported our bill -- I serve on the Banking Committee

-- to the Finance Committee because of the two provisions in

it which deal with Subchapter S and DISC.

I think the centralk issue of contro#ersy révolves i
around the DISC provisions in the trading companies
legislation. I was pleased to note the other day when on
the House side the administration Secretary Klutznick

strongly endorsed the trading ccmpanies legislation before

the House Banking Committee, and I am pleased to note the

‘House is moving very rapidly on this lagislation. All of a

sudden it seems to be a very popuiar piece of legislation,

in spite of the fact for two years we have had great

difficulty, and Senator Danforth can'speak'with some

‘authority on this subject, in gettingbmuch'enthusiasm from

the peopie dJowntown for any such measures.

I understand tﬁat Senator Bentsen has some reservations
about some of the revenue effects of this treatment. If his
desire is to postpone this for subsequent consideration, I
will not press for-conside;ation; but I think it might be

useful, Senator Bentsen, if we might discuss some of yocu
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concerns and some of the possibilities that we might look
into in that regard at this time.

Senator Bentsen: Yes. The estimates that have been
mada2 thus fér show a loss of some $300 to §$700 million in
revenue as 3 result of this piece of legislation if it
passed. And the trading company definition as it comes out
of the Banking Committee, I think, éerves its purpose Vefy
well when we are talking about trade and exports..

But if we got to the tax considerations on it, I am

afraid you are going to find some substantial abuse that

takes place unless we give some further consideration to the

definition Therefore, I would like to see us defér this and-

for staff and Treasury and Senator Heinz and Stevenson and
Danforth, who are all deeply interested in this and

co-sponsors of it, if we can't work out additional

definitions to assist in this regard, ¥r. Chairman. I don't

think we ére at a point to act on it now.

Senator_Heinz:. Mr; Chairman, let me juétvfor the
record state what we did in the Banking Committee.
Essentially.the reason there is an issue here is that we
have expanded, for the purposes of achieving greater export
ability on behalf of trading companies, we have.sought to
make them eligible for DISC. |

Now, that in and of itself would not create a major

protlem, as I understand it. But we have also expanded the
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definition of what would be eligible for DISC by permitting
services. Now, under preseént DISC eligibility, there are
certain kinds of services of a very limited nature which are
eligible for DISC treatﬁent, and they happen to be the kind
of services directly tied to the marketing of a product such
as actually related to the sale or engineering of a product
or the managerial services furthering the producticen of
export receipts.

But there are a_lot.of things which are simply not
included. Consulting is not included, or accounting
services, overseas offiées, insurance, legal services, data
processing; tranqurtation. The problem, guite frankly, is”
that all the éfher:people who compete against us really do.
not operate at that kind of a disadvant;ge.

As airesult; if we do not find a way of putting our
trading companiés ;— I appreciate the fact that Senator
Bentsen does suéport the concept of trading companies on an
equal_footiné with the Japanese and others -- we will still
be.figﬁtiné fhe'battle of exports with one arm tied behind
us. | |

‘As I think moSi of my colleagues know, the Japanese
doh?t have these kinds of.problems. " They are doing rather
weil. In fact, the sixth largest exporfer from the United
States isn't an Americah firm. It is the FMitsuil Trading

Company. We have met the enemy, and they are not us in this
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instance. They are people who are fighting very effectively.

If Senator Bentsen's principal concern is the revenue
loss for this year, one of the things we could do is delay
the effective date on this to 1982. VWould that kind of
solution be the kind of solution that the senator from Texas
seeks?

Senator Bentsen: I would share the comments of the
senator from Pennsylvania when he talké about wé'are trying
to do what our competitoﬁs are doing, to put us on an equal
footing, and to add the additional serviées. I am certainly
supportive of that.

ﬁut I have also been advised that wé-can see some
situa;ions in which they take some advantage of the DISC,
where, 1in effect, they are not really contributing-to
exports. It is a service that yoﬁ would have to strain tﬁe-
imagination some t6 reach that point of viewvw.

With that in mind, I don't think we are prepafed to act
at this tinme. I would like to work furthér\with Treasury,
and I would like to hear Treasury's comments on it,‘xr.i
Chairman.

Senator Heinzs: Mr. Chairman, I have no objectionﬂ I
just want to try and elicit for the benefit of all sénators
the concerns that are here. If I hear Senator Rentsen
correctly -- and I hope you will correct me if I am mistaken

-- he has a revenue loss problem that is related to, I
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suspect, a pol;cy proﬁlem, which has to do with his fear
that a lot of the companies that now are eligible for DISC
treatment could simply convert into trading companies and
get th expanded tax deferrals even though this might notAdo
anything to increase exportse.

I would say that that is an understandable and
resolvable problem.

Senator Bentsen: I think it is, too, and that is why I.
think we ne=2d a little time to accomplish that. I am gquite
prepared to work at it.

Senator Heinzs Perhapé what we might consider doing is
to 1iﬁit,£he ekpanded DISC treatment for services only to
services provided by companies that service unaffiliated
companies. That way, since most of the DISCs are realiy

owned and operated by one large company as it is now, we

‘could eliminate, I think, a lot of the unnecessary revenue

loss that would nof be productive;

But I 1o not press that point, right now, HNr.
Chairman. fI jﬁst vanted to suggest that perhaps -the senatorA
and I have some common ground in this regard.

Senator Bentseha There is no questicn about that.
¥r. Lubick: Onz of the problems, Senator Heinz, with
the definition you are talking about 1is in effect you are
permittiné éll of the large New York, Washington and other

city law firms that are providing services on an
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unaffiliated basis simply to incorporate their legal
departments that are furgishing services related to exports
or the accounting firms furnishing accounting services.
That is what prcoduces a lot of this large revenue loss.

You have those persons who are adequately eguipped to
work in the area and who are in the business right now doing
it. You are not going to produce any extra imports, but you
are going to permit a great deal of tax exemption and
deferral for theée lérge law firms and accounting firms
simply for doing whaf they are already doing.

That will not.contribute to our export policy, and it
s2ems an ineffi;ieht way to stimulate exports.

Senator Long: I thought it was agreed you would
withhold this for the time being.

Senator . Heinz: 'I believe Senator Danforth has a
éomment.

Senator Danforth:. Cohld I ask a question on where we
stand on this? This bili, as reported out of the Banking
Cdmmi;tee, has three titles, one title relating to trading -
companies, the other relating to trade assoéiations, the
Webb-Pomerene issue, and the third title, the DISC title.
Because of tbé DISC title, it was referred to the Finance
Committee because-it is a revenhe mattar.

Now, what is the status with respect to the rest of the

bill?
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Ht. Sternc¢ Are you sure it was referred to the Finance

Committee? I théught it was Jjust on the Senate calendar
wvaiting for the Finance Committee to act on it.

Senator Danforths I know ve are discussing --

Senator Bentsen: Let me say what happened on that. I
introduced Title 3 as a separate bill, and it was referred

to the Finance Committee, as I understand it.

¥r. Sterns: That is correct. As I understand it, there

are two bills here: one, the bill répocted by the Banking
Committee, which includes téx provisions and would be
subject to a point of ordef because it includes a provision
-— I don't know the jurisdiction of the Banking Committee,
hﬁt the tax provisions were introduced as:a.separaté bill
which has been reférred to the Finance Committee.

In any case,'I'believe‘the Banking Committee is waiting
for the Finance Committee to finish its_actiohs dn the tax
portion befaré.it will take it up on the Senaté'floorw

Senator Danforth: I am not oﬂ the Bankiné Committee,
but did the Eankinq Committee'takeithis up, tﬁe first two
titles?. | |

Senatdf Heinz:- The Banking Committee couid certainly
eliminate Title 3, which ié the tax pfovision, and go to-the
Senate flcor. It would be preferable if we could, as
quickly as possiblz, deal with this, hoéefully get a

resclution of it, 'and then bring the entire bill. The DISC
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provisions, particularly, in fact, if we do modify them the

way Senator Bentsen suggested, we will get the kind that
will help bring about the kind of behavior we want people to
engage in.

Senator Danforth: I am all for DISC, but I don't want
to wait around forever for the bill. So I wonder if we
could agree to soms subsequent consideration of this DISC
matter, and then if the Banking Committee, with yoﬁr
support, could press ahead by calling up for consideration
Titles 1 and 2.

Senator Heinz: I think that is a constructive
suggestion, ¥r. Chairman. When might we be able to return
to this particular matter?

¥r. Sterns ¥r. Chairman, as fér as the scheduling of
;he Committee goes, based upon the Senate's action
yesterday, the Committee is about to schedule hearings on a

major tax cut bill after the recess. So I am not guite sure

.when you would get to this matter. For the Committee to act

on ﬁhat bill by Séptember 1st really only alloﬁs-about four
veeks for action) two of them on hearings, say one for
markup and one for staff wofk. So I am not qguite sure when
you would b= getting back to this.

Senator Heinz: Mr. Chairman, maybe we could include
this in the hesarings and in the markup.

Senator Long: This could be offered on a tax cut bill.
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It is a revenue measure.

Mr. Stern: The hearings have been held.

Senaior Heinz: Can we include hearings when.we have
hearings on tax matters after the récess? Can we include-
these in the hearings?

¥r. Stern: Senator Heinz, I believe hearings were held
the other day on this ;ubject in Senator Byrd's subcommittee.

Seﬂator.Heinzé So it is the Committee’s view no
further hearings are necessary?

Mr. Stern: At any rate.

Senator Heinz: Senator Bentsen, you don't feel
hearings are necessary?

Senator Bentsen: IAdon'tlthink so at all. I £h;nk we
have accomplished that. |

Senator Heinz: Fine.. Very‘weliq

Senator Bentsen: It is now a duestioh of trying to
tighten up:the dafinitions so we don't have fax eQasion.

Senator Longs You just want to take more time before’
you vote on it, is that coﬁrect?

Senator Bentsénz That is correct.

Senator Long: .We éan vote on it later on. And if you
can agree, you can add it to soﬁe other bill out there on
the floor. There are.all kinds of possibilities to add it
on. |

Senator Gravel.

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 {202) 554-2345




10

"
12
13
14
16
16
17

18

19

20

21

24

25

Senator Gravel: Thank you, Mr. Chairman.

The first item I Qould like to take up, we have just
passed out informatiop in front of you. We will recall in
1978 in the Tax Act we had a provision setting'up Subchapter
U of the Tax Code.. This created for the first time the
GSOC program. . Included in the material just bassed out .to
you is a GSOC brdghgre that the Educational Committee in
Alaska that I caused to be formed lazid out what was possible
under this program for the people of Alaska, or thé people
in any state. In fact, there are a couple of states, the
Staﬁe of Maryland the State of Delaﬁare, which are now
looking into the possibility of creating this.

Along with tha.glpssy piece, we have a question and
answer brochure which deéls in greater detail. The AGSOC is
an acronym taking_pff from the GSCC. The-CSQC is a genera1 

stock owhership plan.  AGSOC is Alaska general stock

ownership corporatione.

Under the law we have pa$sed; we hae 1a codple of minor
incongruities which should be corrected based on the studies
done by the State of Alaska, and that is that the stock
vhich is owned by a person, he receives 90 percent of the
dividends. He must declare 90 percent of the dividends to
the people. If you don't do that, you suffer a tax levy in
addition to that.

The amendzent would clarify two points: one, the
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problem of temporary ownership that would exist if a person
died and it would be held by the estate; and two, it would
also permit the deductibility of the taxes that were paid by
the corporation, énd if the money is not then passed out to
the shareholdérs_;p that the shareholdar does not have a |
liability in question. Both are covered in 'paragraphs one-
and two in full detail.

So I am Jjust asking that we would correct both of these
technical.points. Bobby may have éomething to add to that.

Mr. Shapiros: Essentially they are as Senator Gravel.

indicated. As you know; the GSOC is authorizing a state to

-set up a general stock ownership plan. There are two

special'probléms. One is it reguires individuals to be

' the amendments would allow a state to be a shareholder in

There is also a problem with regard to the way the GSOC

‘was set .up. That is, since it is required,to distribute.QO

percent of its-taxabﬁle income each year or by January 31st
of the néext year, there is a penalty if it does not. That
penalty is that it éayé a tax equal to 20 percent of any
deficiency of the amount it doesn't pay out, and the
amendment woﬁld make it - clear that the 20 percent rcenalty
tax on'deficienéy would be deductible from the GSQC's

taxable income for the year it is paid.
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There are also a number of other smaller minor
technical modifications to make the provisions work, and
that iélessentially the amendment Senator Gravel has
proposed.

Senator Byrds: I might say hearings were held on this on
March 4, and I see no objectionlﬁo it.e I under#tand
Treasury has no objection.

Senator Long: Treasury has no obkjection?

¥r. Lubick:.No. |

Senator Long: All in favor, say "aye.“v

’(éﬁorus of "ayes.")

Senator long: Opposed, "no."

(No response.)

Senator Gravelg Irthahk mj colleaéues.

The next item I wanted to bring up, I have just been
informed that Senator Bentsen woqld like to be‘added as
co—sponSOr.to this bill, along with my present co-sponsors,
Mr. Hatfield, Levin and Hayakaﬁa.A This is S. 2447, Under
the Internal Revenue Codé? tax éxempt financiné for soiid
waste disposal is permitted.A Howe#er, non—returnable
beverage containers are a classic_exémple of solid waste.
Fifteen states have adop£ed beverage container laws, and
these laws are under consideration in another 20 states.

_These laws effectively reguire bottlers to éonvert to

rausable bottles. This conversion reguires new capital
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investnent, whiph is, in effect, governmentally.mandated for
the control of solid waste. The IRS has refused to rule
that these expenditures are for solid waste disposal
facilities. |

Under present law, the following result occurs. If a
taxpayer purchased a‘truck with which to collect discarded,
non-returnable bottles along with land, warehouses and
machinery to> store the bottles, crush them, clean ﬁhe glass
and recycle it into new "bottles which he sells at a profit,,
tax—-exempt financing would be availabale for all phases of
this capitél inQeStment;

However, if another taxpayer sells soda in
non-returnable bottles, and because of the passage of a
state bottlé iaw, he converts to the use.of returnable
bottles in the process, purchasing new bottles, trucks with
which to collect the bottles, along with land,‘warehouses
and machinecy-to store the bottles, clean and sterilize
them, he cannbt_use tax-exempt financing for any of the
capital costs.

The obvious discrepancy is, I think,.apparent, and this
is merely an effort»to rectify that situation.

Senator Long:. Yes, sir?

Mr. Lubick: We regard this, Mr. Chairman, as a very
serious bteach of the tax exempt pcinéiples, which have been

limited_to juasi-governmental activity. This would permit
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tax-exempt financing for a business, to finance it going

into the soda bottling business, financing its original
inventory of soda bottles. It has nothing to do with solid
waste. This is tax-exempt financiné for the conduct of an
active business. -

Moreover, it would allow it in the very situation where
it is not needed py virtue of the fact that the states
involved have various penalties to require going into that
kind of busingss. -People are going to go into that business
anywaye. In‘effect, they are giving a competitive edge
through the state legislatioﬁ to prohibit going into the
disposable bottle business, either through a penalty on the
use of disposable bottles or whét have you.

| So, in the very situation we are talking about,. there
is already an edge in favor of those going into the
returnable'type of bottles. To use tax-exempt financing
here doesn't have.anything to do witﬁ the purposes that have
besen traditionaliy used for tax-exempt bonds.

As Qe ﬁave indicated, every expansion of tax-exempt
financing iﬁto the private sector is one which is highly
inefficient bécause a large part of the subsidy goes to high
income taxpayers or other persons who haye nothing to do
with the benefited activity.

There are significant revenue losses, problems of tax

equity, and this just goes far beyond the bounds that the
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Committee has historically set.

Senator Byrd: ¥r. Chairmane.

Senator Wallop: MNr. Chairman, I would just like to --

Senator Longs: ¥r. Byrd.

Senator Byrd: I yield.

Senator Wallop: Senator Dole, I think, has spoken to
the chairman and wanted to be heard on this bill, and asked
earlier --

Senator Long: Ié this the bill Senator Dole wanted to
be heard on?

-er. Sterha That is correct. He asked the Committee to

go over on this until he could be here.

I had agreel that we wouid hold up-for.Sénatér Dole.

Senator Gravel: I wish we could hear a few comménts
from the ﬁembers.

Sénator Longs All right. Senator Byrd.

Senator Byrds:s I have consistently opposed expansing
the'tax-exeﬁpt bond progranms, and I would have to oppose-
this measurs and support the Treasury's position on it.

Senator Long: .In view of Senator Dole's request, he.
started out by requesting we not meet. And then .I said,
well, why don't you just look th659 bills over and limit
your reguest to the things vou feel'stronglyvaboht or that

You very much want to be heard on. Be indicated that he
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would like to ask that this not be voted on in his absence,
and I think we must respect that request.

Senator Gravel: I understand that we can bring it up
at another time, Mr. Chairman. I would like to prepare some
comments for the record because I think the Treasury is
really all wet on this.

Senator iong:'Now let 's hear from ¥r. Matsunagae. 'He
has something he wants to bring up.

‘

Senator Matsunaga. Mr. Chairman, when the Crude 0il
Windfall Profits Tax Act was éonsidered as law, it included
tax incentives forAthe productioﬁ of alternative energy.
Senator Nelson offered an ;mendment proposing a tax credit
for process=d wood or wood pellets sold as fuel. By
amendment,-which I had offered in negotiatiqns-with Senator
Nelsbn, Senafo: Nelson Qid offer an amendment) and in
explanétion of his amendment he stated that his amendment
did include biomass items such.as sugar ‘cane, bagasse.

But ﬁhan,;when the language of the statute i;self was
drawn up, then the interpretation given by the Treasury was
that bagasse was not included. But the‘infent of Senator
Neléon was that it be included. This, incidentally, is Itenm
Q. |

I would offer an amendment, Mr. Chairman, to ciarify
the language. It is a matter of clarification to include

bagasse and pelletized biomass such as bagasse, and that the
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date'be-moved from December 21, 1982 to October 1, 1983,

Senator Long: #r. Wallop indicated he wanted to
represent Senator Dole with regard to this.

Senator ﬁallop. Not with regard- to this; no. This is
Senator Dole's S. 1859, the bne on the agenda.

Senator Longs . Is there any objection, then?

Mr. Shapiro: I want tb add one clarification. There
was a lot of confusion about this amendment when it was
brought up. This was a Senate floor amendment that Senator
Nelson offered. His statement did indicate some of the
items he wanted coverad, but his own language which he
submitted to the da=sk did not cover these itéms. So it was
not the staff which drafted it, because it wvas not done in
thé Cbmmitteé. o |

There was a difference in the amendment he submitted at
the desk. It was not the‘Committee staff drafting it. Just
a clarificaﬁion_beéause there wvas é lot of confusion at the
time.about_the3di£ference7between'the draft language and his.
statement,that it was not the Committee's draft. This was
done bn the Senate floor and not in committee.

Senator Matsunaga: This is right. Tﬁis is the
amendment offered by Senator Nelson.

¥r. Shapiro: Yes, §n the Senate floor.

Senator Lohg: Let's hear from ¥r., Lubick to get his

thoughts about this.-
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Er. Lubick: #¥r. Chairman, we have three problems with
the legislation. !First of all, this, as a tax incentive,
would be very wasteful. It would not induce any energy
savings. AlreadyAtoday, wood chips and wood proceséed waste'
products are used extensively, and ve estimaté we atek
producing up to 1-1/2 gquads of energy annually from these
products.

Production cost estimates for them range from $1 to $2
per million BTUs, and with the market price of imported oil
continuing to rise, there is no need for any additiopal_
incentive to stimulate this type of_p:oduction. It is
already under way. The price is already an adéquate
incentive, and so any additional tax incentive would simply
be a windfall to’prodﬁcers for doing Qhat they are already
doing. |

To the exteht'thatVa subsidy is required, Congress has
already provided adequate assistance for woodchips and
biomass. Under Title 2bof the Energy Seéurity Act, tﬁere is
an aﬁthorizatidﬁ of §1.45 billion in financiél»assisfance
fot the produaction of~energy from all kinds of biomaés,
including timber, agricultural and urban waste prbducts.

Finally, the bill would expand the credit to producers
for use themselves, and that is simply inadministratable.
Under the existing law, the credit is limited ﬁo products

LEFS
[

sold at arm®s length, and that can be checked. .¥e wouldn

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S.W.,, WASHINGTON, D.C. 20024 (202) 554-2345"




10

N

12

13

" 14

15
16

17

18-

19

20

21

24

25

have any controls over the credit claimed for use by a

producer himself. So we are very much opposed to this
legislation.

Senator ¥atsunaga: I might point out, ¥r. Chairman,that
with this incentive of $3 tax credit, an eguivalent of a
barrel of 0il produced, at least in Hawaii, there are plans
to go into greater production of bagasse and bagasse
products. |

Senator Long: Didn't we provide this kind of subsidy,
Mr. Shapiro, for fuel produced by other sorts of products,
wood products?

Mr. Shapiro: Senator, you did. YOU'héd a general §3
production credit. But then you had a phaseout, and the
phaseout in effect meant the provision would never éo into
effect, because when you put the provision in the Finance
Committee;»the price of oil was below the bhaseout level.
The phaszout level was between $22.50 and $2%$.50, and the
proposal was that the Committee wanted to provide an
incentive for theses certain kigds of’pcograms to help make
them competitive.

But the point éas that when the o0il got to a certain
point, they no longer needed the incentive. Now, by the

time you gof to the Senate fioor, the price of oil had

jumped and it passed your phaseout, and your %3 credit would

never have gone in effact.
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On the Senate floor you had a provision that had_a
special rule for qualified processed wood fuel that said
that that fuel would not be subject to the phaseout under
special circumstances, so the phaseout would not apply.
That is what presented the difference here, because the
Senate floOt'amendment technically did not correspond to
Senator Nelson's floor statement.

You actually'had it in_cohmittee and you spent a lot of
time bn it, but it was phaseﬁ.out_ﬁy the time it went to the
Senate floor.

Senator HMatsunaga: And, of course, the tax credit
wvould apply 0n1y for three years.

¥r. Shapiro: That is correct.

Senator ¥atsunaga: Three years after produc£ion.'

Mr. Lubick: Mr. Chairﬁan, we are phasing out the credit
for those types of additional sources of energy, shale and
the like, that are going to be wvery expensive and require

great undertakings to produce.. It cnly seems logical that

' there ought to be the same phaseout, at the very least, for

that which is élréady heavily in produttiQn and that which
has been shown to be economically viable.

It doesn't make any sense to say we are going to phase
it out for these items we have not yet got under way that
are going to be very costly and expensive, and yet not to

phase it out for that which is very substantially in use. It
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~doesn't make any sense even to give the credit in tﬁé’%irst70-

place, but if so, the protection already in the law, based
upon the price of 0il, is certainly an adegquate incentive.

Senator Matsunaga: I think, Mr. Chairman, we might be
misled by the statement being made here, beéause wood
pellets are already included by the Nelson amendment, and
that is the hi§ itenm. What I am proposing is merely to
include, as it was intended by'Senaﬁor Nelson, other biomass
items such 3as sugar cane bagasse.

So I agree with Secretary Lubick that it is a big item,
but-ﬁe is talking about what the Nelsop amendment already
accomplished. What.I am proposing is merely ah addition of
an itém which was intended to be included bht-was note.

Senatof Longs Veli; lef‘s vote on it. Those that
favor the Matsunaga proposal say "aye."

(A chorus of "ayes.")

Senator Llong: Opposed,f"no."

(A chorus of "noes.") .
.Senator Longs The Chair iSrin doubt.
Those that favor it, raise your hgnd{
(A show of hands.)

Senator long: Those opposed?
(A show of hands.)

Senator Long:s As of now, I think the znmendment is

agreed to, but I suggest we vote on it again later. I think
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we ought to vote on it again later on, Senator. I will
bring it up aga;n later.

Mr. Stern: Mr. Chéirman, for purposes of the press
release, shall I say it has been tentatively agreed to or
passed over or what?

Senator Long: 1In fairness, I think that we ouéht to
reconsider and vote on it when we have a fuller attendance,
and I will submit it later on. As far as I am concerned, I
am for your amendment, but --

. Senator Matsunata: If the release, if aﬁy, could say

tentatively agreed to, that. makes me a very effective

‘senator. -

Senator Long: Then it is tentatively agreed to.

Senator Byrd: May I ask a question of staff? Has S.

650 been considered?

Hf.létern: It was brought up and tentatively égfeed

to, yes, sir.
| Senétor Long: Do we want to'discuss S. 2484727 Are you

interested in that, Mr. Durenberger? | |

¥r. Durenberger: Yes,AI am, and I can explain it.
Very briefly, the.1976 Tax Act extended certain recapture
prdvisions to(all foreign losses. The rules were intended
to assure that foreign tax credits couldn't be used against
U.S. source income. The acts reguired that in cases where a

loss in foreign operation recduces U.S. tax on U.S.-source
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income, the lo;s is to be recaptured if the company
subsequently derived income from abroad.

In general the recapture is accomplished by tepofting
the fbreign income which is subsequently derived as income
from domestic sources. The Act provided two transition
rules. The first was an exemption from the recapture
application providasd that corporations sustained losses in
three out of the last five taxable yeérs beginning priot to
1976 and had sustained an overalf loss for fhe five-year
period, provided the corporation terminated its investment
before January 1 of 1977.- |

The Act also included é second, more limited exception
for taxpayers who satisfied the other requirements of
sustainedAlogses over a five-year period but failed to
qualify because the operatidns of the foreign subsidiary
were not terminated in 1976. If the operation was

terminated before 1979, the lqss'would not be subject to

"recapture, only to the extent of the deficit of .the

subsidiarj's earnings and prdfit statement as December 31,
1975.

Thé rules goveﬁning'this area were changed'and made far
mors restrictive. As enacted, it Wwas more restrictive than
even,.I bélieve, the Tfeasury had originally proposed.
Several corporations atfemptiﬁg‘to compete overseas were

trapped by the expanded coverage of the recapture rule and
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were given a transition period of .less than 90 days to
liquidate a foreign holding in order to avoid the rule.

Alternatively, at the urging of the companies which
realized that foreign subsidiaries could not ﬁe liguidated
that quickly, a limited exception was enacted, but this,
too, proved inadequate. Aéo the 1976 legislatibh gave
corporations until January 1, 1977 to complete the disposal
of foreignAsubsidiaries.

This amendment would ektend the*transitionbrules to -
December 31, 1977.

Senator Bradiey{ ¥r. Chairman.

Senator Long# ‘Yés;'sir;

Senator B:adleY: ﬂf. Chairman, I would'likerto support
Senator Durbepberger's'émendment, Irnote for the record |
that the House has in.a similar bill a December 1977 date,
and I think this would confpfm'our bill.toithe House bill.

Senator Long: @ Any objection, ¥r. Lubick?

¥r. Lubick;f-The'pfoblem is no{ so_much the amendment,
although werfindéthgt:objéctionable, bu£vthe‘basic bill
ifself, Kr. Chairman., 2hisfis a situation where the
Congress tried to deal with a double dipping siiuation where
a loss was:claimed, and then éubsequently, foreign income is
earned. It simrly denies the credit to the extent of the
prior loss.

At the time of the 1976 act, there was worked out an
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arrangement to deal with some of these situations where the
taxpayers had businesses that potentially were losers, so

that we would allow them a transition period. As a matter

~of fact, the very taxpayers who were involved, who were

behind this legislation, were parties to the deal and got
very substantial relief.

Thenvthey decided they wanted to continue to try to
make a go bf the business without binding it down and
without terminating it, and fhey did not succeed. But they
sustaiﬁed alditional losses, and they are trying to get the
advantage of that. :Now, this is a situation; in other

words, where they went ahead, after havidg made a deal, and

_took a chance} knowing what the law was, and operated and

did not succeed; Now they are seekingvrelief which was
theught inappropriate-and which they agreed ought not to
havé béen given at that time.

We think that there oughﬁ’to be some finality to these

situations. The basic fundamental provision I think nobody

disputes, that there ought not to be the double claiming

béth of the loss and then get foreign tax credits for the
income earned subseéuently. We would strongly obpose the
legislation.

§enatdr Long: .Those in favor, say "ave."

(A chorus of "ayes.")

Senator Long: Those opposed?
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(No response.)

Senator Long: I vote no, but the "ayes" have it.

I want to bring up this_matter that Senator Durenberger
and I are sponsoring here, Section S. 1859.. That has to do
basically, as I understand ;t -

¥r. Stern: I think you are referring to Section 11-of
H.R. 5505, are you not, Item I?

Senator Loné: Yes, that’is right. ‘Under present law,
sociai clubs and some nonprofit organizations such as
national oréaniz;tion; of fraternities and sorofities are
exempt organizations. Code 501(c)(7) provided these
drganizatioqs must be organized and operated exclusively for
pleasure, recreation and nonprofitable purposes,'with~no
part of the net earnings inuring'tolihe.benefit of a privéte
shateholder. | |

However, Section 501(i) provides that an ofganization
otherwise exempt from income.taxes, an of@anization |
described inVSectiQn°SO1(c)(7)'iS'to lose its efempt status
for 'any taxabie fearﬂif at any time during thé fear ﬁhe
organization is chartéred by lawsvor any-oﬁher'éoverningv
instrument or policy statement containing a brovisicn’ﬁhich
disériminates against any person on the basis of race, color
or religio@. | |

The exempt status is granted under Section 501(c)(8) to.

fraternal beneficiary societies, orders or associations

ALDERSON REPORTING COMPANY, INC.

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202) 554-2345




10
n
12
13
14
15

16

17

18

19

20 -

21

24

25

. .;‘)'-;‘ 76

which operate upder the lodge systen or for the exclusive
benefit of members of a fraternity operating under the lodge
system and which provides payment.for the life, sick,
accident or other benefits of the members of the society or
association or their dependents.

The issue 1is whether the exempt status of Section
501(c)(7) should be provided for auxiliaries of a ffaternal
ben=2fit society which is exempt under Section 501(c)(8) and-
which limits its membership to members of a particular
religion: What I had in mind was the Knights of Columbus.

I suppose Mr. Durgnhe;ger had in mind the Knights of
Columbus.
I want to maka it clear that insofar as there is-

discrimination in favor of religion, I have already gone to

_bat for the Mésons( and I think havingvdone so, I have a

riéht to stand up and be counted for the Kﬂights-of
Columbus. What pause does that give you, M;. Lubick?
_Senator'Heidi: - Mr. Chairman, I just want to bé counted
with you.
Senator Long: Please undérstand, I-ﬁave'already-led
the parade for the 3asons and I think I have a rigﬁt to go
to pat for the Knights of Columbus, as well. Do vou find
anything wrong with that; #r. Lubick?
Hr. Lubick: ¥We don't sée how you can deny exempt

status to the ¥Ynights of Columbus.
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Senator_Durenberger: ¥r. Chairman, I assume you use
the Knights of Columbus as an example because it is one of
the better examples or one which includes the most numbers;
but in my amendment it includes auxiliaries of a fraternal

beneficiary society to a club, for example. There are

‘

Catholic alumni clubs which 1limit their membership to
members of a particular religion.
It was simply done on the basis that 501(i) was

intended, as it clearly said, to prohibit discrimination

10 against persons on the basis of race, and was never intended
n to preclude the existénce of religiously-oriented clubs.

12. Senator Bradley: Hr, Chairmah, I appreciate everything

3 senator Durenberger said. 1In New Jersey we call it the

14 Xnights of Columbus.

15_ (General laughter.)

16 Senator Long: I am glad ¥r. Durenkberger made it clear

that this goes beyond the Knights of Columbus. Anyone in a

18 similar situatibn gualifies. We are not trying to

19 discriminatz agaihst anybody. He just want to see the
20 Knights of Columbus are not discriminated against.

17
‘ .

|

i T 21

All in favor say "aye."™
(Chorus of “ayes.")

Seprator Lcngs Opposed, "no."

24 (No response.)

25 Senator Longs The "ayes" have it.
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Senator Bb;en: Mr. Chairman.

Senator Heinz: Mr. Chairman, I have an item, unless
someone else does.

Senator Matasunaga: I take it, Mr. Chairman, that the
Yankee Samurais are included.

General laughter.)

Senatdr Heinz: Mr. Chairman, I would like to call up

"an item on the addendum. Not fishbait. I am glad you are

going to handle fishbait, ¥r. Wallop. That is.an’important»
item. This has to do with Section 7 of H.R. 4746, which
would make investmeﬁt-tax credits available for investhents
by the Communication Satellite Corporation, COMSAT, in
property owned or used by the Ihternational Maritime
Satellite Organization, INMARSAT.

Some time ago, the Committee adopted the same tteatmeht
-- in fact, it was 1971 -- for investments by COKSAT 'in
proéerty owned or used.by the International
Telecommunications'Satéllite Corporation, INTELSAT. _Th;s.
would-gi?e INMARSAT péréllel treatment, aﬁd wiﬁh the goal of
accelerating our effective participation in it.
I understand that there is no administration objectioﬁ
to the bill. Treasury, I am told, alfhough-;hey can speak
for themselves, does not object, and I understand that the
House report supports this position. The revenue |

implications are minor, and I know, as I say, cf no
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objection to this.

Mr. Lubick: We have no objection, Senator.

Senator Long: No objections?

Without objection, so ordered.

Mr. Chafee wanted to be heard.

Senator Chafee: Mr. Chairman, I would like to return
to the one Senator Durenberger had -- I am sorry Senator

Bradley has left -- to that seal power one, the one we

_dealt with a minute eariier.

Senator Longs: 24847

Senator Chafes: Yes, I have it here, W.

Nr. Chairman, I listened to ¥r. Lubick and.have been
pondering this. I know we hgve had a tentative vote;bbut as
I understand your explanation, you are saying the véry
companies that were involved and are now coming in and
seek ing some kind of relief were involved in the original

arrangement which gave them some kind of postponement, is

that correct?

Mr. Lubi;k: They got the transitional rule. The
trénsitional rule that was in there was one which waé‘for
their benefit. |

Senator Chafes: HKr. Chairman, I don't know where we
stand on this. Is this going to come up? I would like to

be recorded. I did not vote because it just wasn't

completely clear to me.
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Senator Lopg: Well, why don't we take the view that
this is tentatively agreed to, and we will vote on it again
before we rzport it.

Senator Chafea: Well,'I don't know. I should not have
menﬁioned seal power. I see'thaf is in this W thing. But
in any event;‘whefever we stand on the vote, I would like to
be recorded as "no." |

‘Mr. Lubicks Mr. Bréckway caﬁ perhaps clarify some of
the history that occurred while I was not here.

Senator Long: If someone wants to discuss it again
before it goés on the calendar, we will do it.

Senator Hallop:rrur. Chairman, I had that one I noted
to you I would like to bring up on behalf of Séﬁator‘Dole,
vhich is on thé_agenda.

‘Senator Longs: "Al1l right, go ahead and bring it up.

Sengtor Wallop: Iﬁ effect, what this does is on

September 10 last year, Tteasury proposed regulations'that

précludexthe-copsiderationaof crop share rental in the

formula method of special use valuation. The action

reversed a position taken by Treasury in regulations

proposed one.and oné-half years earlier; in July of 1978,
and the revised regulations, by disallowing the crop share
rentals, effectively elimihates special use valuations for
states like Kansas where the bulk of leased farmland is on a

crop share basis.
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It also has a faitly common application in Oklahonma,

Il1linois, South Carolina, Texas, Louisiana and Minnesota.
In passing the Revesnue Act of 1976, Congress clearly
intended special use valuation to be available to farmers,
an interpretation that ignores a typical practice in many
farm states, frustrates the intent of Congress. And whét
this bill sseks to do is to simply put it back to the way
the regulations were in July of 1978. |

It is a Percy-Dole bill. It is similar to legislation
which I have introduced with Senator Byrd, Senator Nelson
and others, but that is our inheritance tax legislation
which is coming along slower. I think Senator Boren wanted-
to be heard on this issue. |

Senator Borén:' Hr. Chairman, I am certainly in favor
of this, too. Aé Senator Wallop haé Said, this is practiced
and used in many states, many states represented on this
committee, where they do use a crop share_rental.. We know
how important it is in keeping family farms intact to be
able to usé.this method of use valuation.

I hope that we will pass this bill. I think Senator
Dole is right in what in what he is trying to do.

_Senatoc 4allops: The revenue effects are relatively
minor, $1 million this year.
Senator long: ¥r. Lubick.

Kr. Lubick: Basically we have been discussing this
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problém for some time. 'You may recall that Senator Bellmon
had an amendment at the time of the windfall profits tax
which he was going to offer on thié subject, with our
approval, which would have accomplished the same reshlt, to
clarify the statute.

But it had as part of it another provision which we
think is vital in this whole area, which deals with a
fofmula by which the discounted value for farm use is
calculated. Under'thevstatute, you can make an actual
cbmparisén to the use in farming, or if that is difficult to
do, - you can use a mechanical formula with discdunts based
ubon a capitélization réte of income.

For that purpose we suggested, énd Senator Bellmon
agréed, that the capitaliiation rate ought to be somewhere
around the interest rate used for determining returns on
farmland. The rate presently used of capitalization, the
land bank interest rate, doesAnot'reflectvthat expected
return. The result is we have found situations where the
discounts may get up to 50 or 60 percent, which is,
admittedly a far different variation from the fair market
value in farming.

Therefore, the original Bellmon amendment did correct
that. I believe he used either the Department cf
Agriculture's figures, or at least a 5 percent

capitalization rate, which is satisfactory to us.
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Senator Wallop: Mr. Chéirman, the Department of
Agriculture has said that they are not prepared to do this.
I could propose an amendment which would have some objective
standa;ds in applying special use valuafion, and it would
simply provide that in'determining the value of crops for’
crop share rentals, price should be determined by looking at
the averagé price in the three local markets closer to the
property in question,_§nd twb,-during the fifst five months
of the marketing year for that CIOp.‘

Mr. Lubick: We are not.talking about the same thing,
Senator.Walloﬁ. What.we‘are talking about is the formula
whereby the-vaiue is based Uponvthe rate of return on
producﬁidn income. That is already derivable from regularly
published agricultufal_data. It is a different subsection..

Senator‘Boren: Hr. Cﬁairman, what Mr. Lubick is
talking‘about'ié a whole different issue. .

Senator Wallog:._Yeé.

Senator'Bored:  He is talking about the issue of how
yYou come up Vi?h what~the use value should_be. We are not.
prepared to argue that today, ard I do not think that is an
argument in any>way againét.  You cah argue whether-use
value is appropriate or not. It is in the law. The
gquestion is afe you going to just arbitrarily exclude from

being considered under the use value standard crop share

'property. I think that is all we are trying to do. We are
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not trying to change the’presen£ lav as it applies to use
value. Maybe Mr. Lubick is right in wanting ip changed, but
we.don't have to handle that as a technical amendment.

Senator QallOp: You can do that in the inheritance tax
biii-when it comes along. A

Mr. Lubick: The reason it is serious is it would
introduce a lot moré estates into a situation where yoﬁ will
then provide a2 formula which provides a. very improper
valuation.

Sendtor Wallop: But that is not a part of this issue.

Senator Long: Let mé ask this.. Do we have other items
the senators Qaht to bring ﬁp here aftsr this?

Senator Wallop: The fishbait one.

Senator Long: If we are going to have qthers to b:ing
up, I would like to come back in here at 2 o'clock, then,
and we couli finish discussing this and go to the others.
So I would suggest that we break now and come ﬁack at 2
o'clocke.

Sénatop Durenbergerz _Could'I-brihg back:that issue of
Medicaid so_wé can take a vote and poll the absent members
of the Committee?

(¥heraupon, at 12:50 p.m., the Committee recessed, to : |

reconvene at 2:00 p.m. the same day.)
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