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EXECUTIVE SESSION

United States Senate,
Committee on Finance,
Washingtcn, D.C.

The gcmmittee met, rursuant to notice, at fO:Z? @eMe, in

Eocom SD-215, Dirksen Senate Office Building, the Hecncrable.

"Robert [Ccle [Chairman cf the Committee}] presiding.

Present: Senétofs Dole [presidingl, Danforth, Chafee,
Heinz, Wallcr, Durenterger, Symms, Gréssley,.lonq,tﬁentsen,
Boren, and Bradley.

Alsc Presents: EKcd Dehrtent, Staff Ditector; Mike Sterrn,
Mincrity Staff Director; ¥r. Kassinger, ¥r. Santos, Hr.
Hardee, Fr. Wetzler, Mr. lang, Mr. Brockway, and Wr. Leluc.

Alsc Presents Elliot Hurwitz, Special Assistant to the
Under Secretary of State for Economic Affairs, and Lionel
Olmer, Under Secretary of Commerce for Internatiocnal Trade.

The Chairman: We neéd about two more members before ve
can start acting on amendments. ¥hat we would like to
dispose of, and I appreciate very much ¥r. Olmer making
himself available, is this. ¥We have been trying tc work ocut
scme resclution to a difference of orpinion cn a ccurle cf

areas in the Export Administration Act where we think we have
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jurisdiction.

Senatcr Heinz is highly interested in getting this matter
resclved, so there may be a chance of ccmpleting action yet
this week, at the létest next week, sc we dc¢ not have tc get
into some extension. Senator Danforth has concerns aboug twce
specific areas which ycu are aware cf. I have the same
concern about the first area as far as foreign policy is

concerned.: I am ccncerned about its -impact on agriculture,

“its protectionist possibilities, and just the fact of giving-

the President some authority he dqés nct want, he says he
does nct ﬁeed;

I wonder, Mr. Olmer, if you could restate the
Administrétion's pcsiticn, whether or nct ycu believe there

is any viable way that we might accommodate the concerns -that

Senator Heinz has and the ccecncerns expressed by Senator

Canforth aﬁd others.
Mr. Clmers: Thank you, Senator Dble. I appreciate the

oppcrtunity to come Ltefore yocu. I think you have stated the

Administraticn's position aptly. The President does not want -

the authcrity which is rropcsed fcr the executive in the
Heinz-Garn bill. That is tc say, the Administration does not
support inclusion of the authority. to impose import controls
against a country for a violation of U.S. fcreign pclicy
controls.

Seccrndly, vith'respect tc the authcrity tc impecse import
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controls for viblations of Qatibnal security provisicns, the
Réministration is cf the view that the Act shculd prcvide
such avuthority, but cnly to te. used where there is a
violation of U.S. naticnal security regulaticns.

We therefore surrort the amendment proposed by fenatcr
Danforth in ihis regard to strike from the Heinz-Garn bill
that part of the national security impcrt ccntrel measure
that would add COCOM viclations as a reason for exercise of
the impert contrel authority.

Our reason for this is, first, ve feel that in almost
everyvsingle conceivable case we'wouid be able to réach
violatérs cf national security regulaticns Hithcuf having tc
involve ourselves in a further imbroglic regarding
extraterritorial assertions cf jurisdiction. We couid
conceive of a case where we might not ke able tc exercise
control and we do not think we shculd attempt to, and that
would te where a CCCCM member state ships a product cr a
technology to a pfoscribed destination, which product is
mantfactured in that foreign country of completely fcreign
technolcgy, with no U.S. content and no U.S. connection.

We feel it would be inarprrcrriate for the United States
government to assert jurisdiction or reach cver it. We dc
not think it would be enforceable. We think the use of an
impcr£ ccntrol measure to punish the company for doing such

would clearly invite retaliation of the sort that wctld have
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a very damaging effect to our cwn national security interests
and to the attempt to make CCCO¥ a mcre cohesive and
cccperative multilateral arrangement.

Going back fcr just a mcment to the fcreign Eclicy .

control provision, foreign policy is a very delicate matter,

tc rut it oversimply. It seems to me the Fresident cught tc

" be the initial determinant as regards the guesticn cf what

authorities are required. That has teen very carefully

- ccnsidered. It has teen detated. I have checked with

appropriate-authqrities befcre coming up to see you this
merning, and I am prepared to reassert the’Administtation;s
positionbas containéd in the Administration'’s prOpqsal- The
President dées not believe he needs it. He dces nct want the
Congress,t0~§rovide it. He feels it wculd be detrimenfal-tc
the fo:éign-policy interests of the United States were it to
ke enacted. |

Thank you, sir.

Senator Heinzs Hr. Chairman, may I ask a question?

Thé Chairmans Yes, Senator Heinz.

Senatcr Heinz: 1licnel, at the present time, there are no
impert ccntrol authorities for the President with respect to
national security ccntrcls. That is ccrrect, is it not?

¥r . Clmer: Yes, it is.

Senatcr Heinz: ©Ncw, in the case of the Japanese comrany,

Yazda, I think it was, that not only did not just sell, rut
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licensed the technology to rroduce either to the Czechs cr

the Hungarians c¢or both a five-axis machine tool, five-axis,

fcur-axis, and three-axis machine tccls being cn the CCCCH dc

not sell or distribute list. How woqld the authority that

you seek, nct the authcrity we rcrcpose to give ycu, allow you

to solve that problem?
As I understand that case, a prcduct . or a technclogy

being cn the CCCCY 1list, which is an internationally agreed

-upon list, and which is therefore in effect making the sale

'of»fhe technclogy as I would understand it a:viclaticn ctf
Japanese national #ecurity régulations,-how d§ ve interface,
how do we get a handle, how do. ve address that kind cf
protlem, which seems . tc be tased cn experience we have had
with‘somé Freﬁéh c&mpanies as wvell, a.tecﬁrring kind of
protlem?

MC. Clmer: Senator Heinz, in the first rplace, with very
few~exceptidns, CQoCeX dées net cdntrol technology. It only
controls precducts. We are vquing very hard, because we
believe it terribly important that COCOM move on to control
technoiogy, Eut ét present, uith very few excépticns, it is
not the case that technology is being controlled..

In the second rlace, we would say that if the rrcduct
were on the COCOH list, and I cannot recall for certain
whether it is on the COCOM 1list at the time the transfer that

you referred tc vas made, but if that is the case, and it was
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totally the product of Japanese technology, produced in
Japan, with nc U.S. connecticn tc it thfough corporate
interests or otherwise, then all we can do is talk tc the
Japanese about the severity of the offense and hcpe  that they
wvill take such enforcement action as their law provides.

Now, I must say that they do not have at the present time

an enforcement law that makes viclations punishatle ty any

-substantial amount, and Number Two, they in the past have not;

- teen as vigorous in the prosecution of violations as we would

like, but that is clearly changing. It has bheen changed

thrcugh public utterances of the Japanese government from on

high, and ve clearly see a new intenticn cn the gart cf the

Japanese government to deal with COCO¥ vicolations and to deal

with us. tc imprcve the technclcgy and product control list..

We have achieved that not because we had a club under the

table, but through a prccess of bilateral and multilateral
negotiation, and that is the way we think vé should rursue it
in the future.

Senﬁtcr Heinzs: Eut what would happen, I gathet; and what
is happening'wifh respect to these five-axis machine tools
is, if my informaticn is ccrrect, and I believe it tc be
correct, currently five-axis machine tools are on the COCOX
list. A memkter cf the COCC¥, Japan, has permitted at least
one and maybe two Jaranese ccmpanies to teach Soviet

satellite ccuntries how to ruild them. They are building

ALDERSON REPORTING COMPANY, INC.
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them and they are selling them in the United States.

This particular machine was found at a trade show in
Chicagec, but vwe cannct sell them except tc CCCOM allies.,
wvhile the Soviets and their allies can sell them tc us.

¥r. Clmer: Well, it is a tocugh question.

Senator Heinz: It is, but do you agree that is what is
haprening?

¥r. Clmer: ¥Well, I cannct from memory recall that the
Japanese have indeed-permitted the sale of two five;axis
machine foolsitO'the Soviets and the technology necessary. == -

~Senator Heinz: This was testified to by4¢ther-members ctf

the Administratione.:

the complicity of the Japanese governhent in permitting that
sale, and the villingnesé of the Japanese gcvérnment to reach
out and deal with the offenders.

Senator Heinzs Thank you, ¥r. Olmer.

Senator‘Daqforth: May I ask. one question, Mr.

|
|
Y¥r. Clmers - Then the seccnd questicn, I surpcse, would Lte
Secretary? OUnder present laws, if a fcreign company violates

.U0eSes law, or U.S. national security regulations, is there

authority tcday to impcse imrort restricticns against that
company?

Ar. Olmers Senator Danforth; we have no authcrity
presently to impcse impcrt controls. The sancticns availatle

to us for violations of our national security requlaticns are

ALDERSON REPORTING COMPANY, INC.
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limited tc expcort control sanctions.

Senator Danforth: And under the amendment that I
rrcrosed last week, would any impcrt controls under any
circumstanqes be permitted?

¥r. Clmers Ch, yes, indeed. We think they wculd be'
permitted to cover 99 percent of the cases.

Senator Panforth: Ninety-nine percent of the cases wpﬁld
be covered ﬁnder tﬁe amendment that was proposed last week?

Mr. Clmers Yes, sir.

Senator‘Danforth: And if under that amendment there were
agviéiation<bf a foreign comrany of U.S._ﬁational security.
reguiéticns, then import restrictions could be impcsed?

-Hrm Clmer: Exactly. If a.Japanese ¢ompany pu;chaSed a
machige toél from éincinnati Milacron and re-exported thaf.
Cincinnati Milacron machine to the Scviet Unicn, iﬁ violatien
of a U.S. national security export contrdl regulation, we
cculd frevent that Japanese company frem exporting tc the
United States as well as under current law of denying it
export privileges frc; the United States..

| Senator Danforth: And those 1 percent cf the cases which
are covered ty the bill in its present form but which wculd
be excluded Lty the amendment wculd te what?

Mr. Clmer: They wculd be cases in which we_ felt we had
no jurisdictional reach. That is to say, where there was nc

connecticn to the United States either through a ccrrorate

ALDERSON REPORTING COMPANY, INC.
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affiliation. or beCausg the fcreign rroduct was bacsed on U.S.
technology, or there was a violation of that re-exrcrt
restraint. If there vere none cf that, if it vere Evrely
Japanese or rurely Prench,'produced in France, of French
teqhnology, ve vould have nc reason to assert jurisdiction,
¢r ro authority to asert it.

Senator Danfofth: Now, if the bill in its present fornm
vére to become.lav; dc you kelieve that that wculd make COCOH
aumcre.cr’ailess effective arrangement?

Hr,,CImer: In my- judgment, it héuld make negotiaticens.

far more difficult. CCCCM is an informal body that cnly acts

on the basis of consensus. It has cften times not teen an
effective instrument, but it is better than nothing. It is
far better than nothing. The way to. make it work is to bring

these ccnntries; the 1% ﬁemher states that are -= well, they

: are not even signatories, but by common agreement they want

tcidd‘it,,is'tc persuade them why they should adhere to the
regulatiohs-that<are develored, and if we try to brecwbeat

them intc it, I think that it would possibly lead tc the

- demise ¢cf CCCOM in its entirety.

Senator Danforth: I have one final question. The very
fact that this rill has been in Congress and that there has
been action on it in Congress has been a matter for
discussicn with cur allies, has it nct?

Mr. Clmer: I personally have received innumerable

ALDERSON REPORTING COMPANY, INC.
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questions frcm innumerable Furcrean. gcvernment aﬁd grivate
éector officials as regards this, including people in the
media ir western Europe who are quite familiar with the Act,
and without exception, they all vecice in dirlomatic garlance
serious concern with the development as they see it to an
impecrt ccntrcl measure which would reach cut and punish as
that particular provision would authorize.

Senator LCanforth: Have these expressions of serious
concern come from the British, the Ffench,~the West Gernmans,
the Japanese,,frdm all of the aembers-of caccu?

Mr. Clmera'.I‘ubuld not want to say all ocf the members of

. COCCH, Lut enough of them tc make it clear that it represents

a-ccnsensus«andAalSO'hy the Eurorean Ccmmission en tehalf cf

'theiCommunity:itsélfm

Senator Danfqrthz.'tes, Er. Hurwitz?

Mr. Hurvitzs Senator, if I might add briefly tc

"reinforce Under Secretary Olmer‘*s comments, we have heard

very directly<from the Eritish and Canadians on what they

- regard as the extraterritorial reac¢ch of our rresent law. We

have heard from them very directly that they consider that
this extensicn cf cur authcrity is in their view scmething

that we have no grounds to assert, that we have no standing

to judge whether their laws have teen violated or nct. They
have made very rlain tc us that they would regard this as a

very difficult extensicn of our extraterritorial authoritye.

ALDERSON REPORTING COMPANY, INC.
440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-3300



10.

11

12
13-
14-

15.

18

17

18

Senator Canforths: Would it be fair tc say that even tte
fact that Congress is ccnsidering a Eill dealing with this
subject, that even at this stage it is a bone of ccotention
with our allies? 4

Hr. Eurwitzs Yes, sir, that would te fair tc say.

Senator Danforth: And if the bill were to be enacted

intc law, and if this authority with respect tc naticnal

-security matters were invoked, would that be a very serious

- bcne of ccntenticn with our allies in your copinion?

- Mr. ﬁuruitza It vould indeed. Ih>our attempt tc reach
vhat Under Secretary Oime:'characterized asfﬁhe 1 rercent cf
cases that are currehtiy*beycnd the reach'of'bur~authority,
we will very greatly exacerbate our attempts to strengthen
CCCC¥ in a myriad numhef df uafs.

Senator Danforths: Would it tend té cloud any discussicn
on cther tréde difficﬁlties-we might have with CCCCFE menmbers?

. Mr. Hurwitzs: I think it would. Yes, Sengtor.

The Chairmane: We ncw have seven members, and we can act

‘- on amendments. ¥e have tried to work‘this out, and there may

be some way tc do it, but I have not discovered it, so I
think bcth Senator Heinz and Senator Danforth would like tc
have us vote on this, and there is an amendment pending, I
gJuess, by Senator Danforth to strike. I am not sure. What
section is it?

Senator Danforth: Well, the first amendment was foreign

ALDERSON REPORTING COMPANY, INC.
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pclicy. Actually, tcth amerdments are amendments tc strike.
The first amendment was to strike the foreign policy
controls, well, the use of import controls for fcreign reclicy
centrols, whatever that seétion is.

Mr. Santos: That is Section 6 of the bill.

The Chairman: Are you ready tc vcte, Jchn?

Senator Heinz: Well, T would like to cffer an
alternative for the Committee toc vote on.

The Chairmans All right. )

Senator Heinz: Sénatof banforth has proposéd:tc strike
all the import coﬁtrols in Section 6“¢n the fcreiqn rolicy
part of the bill. The princpal argument against that, as I
understahdiit, is that. it ccntravenes GATT, and-uculd‘be
incensistent with our internationalvobiigations fer usvtc do
so. In addition, it is argued that this.might scmehcw be an
invitaticn to the imrosition of export controls becatse it
wvould be an opportunity to-qain'impo:t’controls‘therewith.

What I wculd prcrose is to offer a modificati;n cf what
is in tﬁe-bill that would say that the foreign policy import
ccntrols will nct aprly to GATT members, nor may they bhe
arrlied inconsistent with our international obligaticns,
which includes the treaties cf friendship and so fecrth.

It is my understanding from the standpcint of the State
Department and also from talking directly with XKen Dam, the

Deputy Secretary, that frem a dirlomatic gcint cf view this

ALDERSON REPORTING COMPANY, INC.
440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




DTN

-,

ﬂ

.9 o

10°

11

12.

13.

14

16

16.

i

18:

13 -

would solve virtually all of their problenms.

That may not solve the allegation of the proktlem that
this wculd be an invitaticn to gprctecticnism, althcugh fcr
the life cof me since the intent frankly is to make the
impcsiticn cf foreign policy controls more thoughtful,-mcre
careful, and more rational, and tc thaf extent mcre
diffitult; and since an import control could only be imposed
under the bill in ccnjuncticn with export cdnfrols, and since
to impose ahy export control vhatsoever, the Présidént is
required.tb make a éeries of extensive-foreign;pclicy'-_
findings‘which Uérevﬁead inte the'record'at"our 1a§t
discussion of it, it would seen té me thaf'the féaré of
reople atout the abuse of fcreign pclicy impcrt ccntrols are
nof.weli'placed. | | | |

In additicn to this, some would argue that this is.
unprecedented. I would Just point cut to my colleagﬁes that 
ve indeed have a foreign policy impott'&bntrdiﬁin the lav now

-- it is called Jackson-Vanik =-- whereby we deny MEN to

- certain countries depending upon whether we judge their

emigraticn pclicies to be satisfactory or not.

| The-consequence of denying MFN is to increase tariffs 30
to 40 to 50 percent. It is a very effective impcrt controle.
I therefcre would suggest that the idea that we never use |
import controls for foreign policy purposes simply is not sc.

It wculd be my ccncluding comment, ¥r. Chairman, to say

ALDERSON REPORTING COMPANY, INC. -
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that the reason for having the ability to‘resortvto an import
ccntrol in this legislation is so that we d¢ not always have }
to resort where we cannot get ccoperation from our allies tc. ‘
shccting ocurselves alone in the foot.

‘There are cases, such as the case cf the Soviet Enicp,

where maybe it would bte a good idea for foreign policy

" purposes to embargo the impcrtation, and T suSpect I will

hear from all of the importers tomorrow, . the importation of
Russian vodka and caviar. Americans seem to like them and
bﬁy a lct of them, énd I am sure the Scviet Union is grateful
to us for it.. But right now there is no such authority to
take that kind of acticn, even'in the wake of the XAl
disaster.
So}-I“iculd'hope that ve could vote on Senator Danforth'éA
amendment or, in the alternative, mine. A vcte fcr Senater
Danforth'é amendment vopld be for his position. A vcte no
wculd te for my amended versionf | |

The Chairmans T[o you want to offer yours as a
substitate?

Senator Heinz: I will cffer it as a substitute. Then
the vote would be aye in favor of my subkstitute.

The Chéirman: Right.

Senatcr Heinzs: 'Cr no in favor of Senator'Danforth's
rosition..

Senator Danforth: Ncw, Mr. Olmer, is the Heinz

ALDERSON REPORTING COMPANY, INC.
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10

1"

12

182

14:

153

16
17

18

N

1.

& ¥ B B

substitute satisfactory to'ﬁhe Administration?

Kr. Clmer: Senator Danforth, it goes a long way toward
solving most of the problems that the Rdministration
idertified as troutlesone, bqt it dces not entirely fix what
ve rerceive to be a major rroblem that could arise, and we
would prefer to see your amendment succeed. That is to say,
totally strike the foreign pqlicy imrert controcl measure.

| Senator Heinz: I wili not characterize the
Adminisfration's suppcrt.cf the Danfc:th amendment és veake.

[Gene;al'laughterwl |

The Chairmar: Are there ény cther comments?

[Noc response.]

The Chairmans ﬁell, then, we may as well vote on the
.Heinz:substitute,.Hhich~iS'mildly orrcsed by the
.Rdministrationm

¥r. Clmer: It is orpcsed, sir. Yes, it is crpcsed.

The Chairmans Oh, it is strong.-

Hr.:'CeArments ¥r. Packvwood?

{No response.l
¥r.. CeArments Hr. Roth?
{fo response.]

¥r. CeArment: Mr. Danfcrth?

Senator LCanforths lic.

Mr . CeArments Mr. Chafee.

f¥No response.l

ALDERSON REPORTING COMPANY, INC.
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¥r. CeArment:
Senator Heinz:
¥r. DeArment:
Senator Rallcp:
Mr. CeArment:
[¥c respcnée}]
Mr. CeArment:
[Nc resronse.]
Hr“DeArment;
[No respénse.]

Hr. DeArmenta

Mr.
Ay

Mr.

N

HMr.

Mre.

Mr.

¥r.

Senatcr Grassley:

Mre. DeArment:

Senator Ioﬂg:
Mr. DeArments
[No response.]
¥r.. CeArment:.
[Rc reé;cnse.l
Mr .. DeArments
[Nc resrcnse.]
Mr. LCeArment:
[No resronse.]
Mr. DeArments:
[Nc resrcnse.]

Mr. CeArment:

Hre.

Aye

¥r.
Hr;
Mr.
¥re.

Mre.

Heinz.

€.
Wallcr.

Ce.
Durenbérge:.
Krmstrong.
Symms..
Grassley.
Aye.

. Long .
Bentsene.
Matsunagae.

. Moynihan.

"Baucus.

Borene.

Eradley.

ALDERSON REPORTING COMPANY, INC,
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[¥o response.l

Mr. DeArment: Mr. Mitchell.
[Ro response.l

¥r. CeArment: ¥r. Fryor.

[No response.]l

¥r. [eArments Mr. Chairmane.

| T The Chairmans:. Ko..
i 8 Senator Chafees I’voteAno-
9: [Pause.l] |
i o 10° Senator PCanforthsa Senator'Eoth'votesbnow
1" Senator Bfadiey; Er.. Chairman, what is the vcte?
1z The Chairmans: We are voting on the Heinz substitute.

13: Would youv give a 30-second review of that, Jchn?

147', Senataor Heinzs .Senator Lanforth proposes to st:iﬁéAall
15- impcrt contrbls from the foreign policy section of the Eill,
16: Section. 6. I have proposed a substitute uhich.says that

17 fcreign pplicy impcrt contrcls may hét be used on GRIT

18. memters,. . and must be at all times consistent with our

19: international obligaticns, which are the multilateral
201treatiés we have.. |

21 Senator Bradleys So that they could be used against

22 ncn-GATT signatcriec?

23 Senator Heinz: They could be used against non-GATT

J 24 signatories or reople with wheom we do not have treaties cf

25- understanding and friendship. They therefore could te used

ALDERSON REPORTING COMPANY, INC,
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against the Soviet Union, and the President would have the
authority to embargo caviar and vodka.. Without that
authority, they vwould note.

The Chairman: I did not mean tc get inté this dcvring the
vote, but could we hear one c¢cr two words from the
Administration, mayte three?

s Mr. Clmers R word that I think might help glarify this

- gquestion of GATT compatibility is thise. Thaf harrens to be a

. contentious. issue among GATT signatories. Not everycne

aQrees;with‘ﬁhai makes a garticulaﬁ acticn legal under the
GATT’code,:so f could foresee pressures building on the
Fresident to use these import controls with an assertion made
that what jqu §re doing is entirely compatitle under the GATT
whén-in‘fact'iﬁ nighf nhf be compatible under ﬁhe GATT. It
is nét a- black cr white simple answer, yes cr no.

§enatd:‘Danfotth:z And furthermore, Mr. Chairman, this
vould leave out, would it not, the People‘s Republic of
China?

Mr. Clmer: It wculd indeed..

Senator Danforth: Taivan and Mexico, the U.S.S.K.,
Bulgaria, East Germany, all non-GATT members.

Mr . Olmer: ([Nods affirmatively.]

Senator Heinz: I believe we have a treaty cr scre kind
of arrangement cr understanding with the Feople®s Eepublic.

Senator Danforths Well, T do not know if the arrangement
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covers trade. Does it, Lionel?
 ¥r. Clmers I dc nct believe it does.
Senator Danforth: At best, it is a very iffy fhing
whether it does anything at all with respect to non-GATT
memters. If it does not cover non-GATT memkters, that means,

for examrle, that American companies or private interests

"with the United States interested in usihg export and import5

- ccntrols or imbort ccntrcls in order tc protect themselves

are going to get involved in foreign policy questicns
relating to, for example, our relations with the PRC or vwith

Taiwan,. tecause they will want to invcke both expecrt and

impert controls for their own purposes. It is going to be, I

:think, a very divisive matter within the United Stétes. and

it will encourage private sector interests toc try to wvade

intc foreign policy questions.

Senator Heinz: Mr. Chairman, I did not realize we vere
going tc:get into a long detate on this. -

The Chairman: I did not either,'but I wanted Ilcyd and
Bill to hear it. |

Senator Heinz:s Hay I clarify one thing? Becauﬁe Senator
Danfdrth, I think, might have a stronger case if this import
control authority stood alone in the bill. If dces not =stand
alone in the bill. It is a prerequisite that the President
must first imrose export contrcls before he can impcse any

impcrt controls. He must first shoot Americans in the foot

ALDERSON REPORTING COMPANY, INC.
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befcre he can shcot at anybcdy else’'s feet.

Secondly, before he can imrose export controls c¢n
American exporters, to go one step further back, the Banking
Commit tee bill requires that\the President make a series of
certifications to the anqress submitted in advance.
Ctherwise, he is prchitited frcm impcéing any exgcrt contrcls
at all, and prohibited from imposing therefore any import
controls at allf

If there were only import controls séanding alcne,
unconstrained by a tremendous amount of experience that we
have had with export.coﬁtrols,.nnconstrained with the név'
safeguards ih this bill, to constrain thé unwise imrcsiticn
of export cqntrols; I think Senator Lanforth would have a
strenger case on his point.. |

Senator Bentsen: Kr. Chairman, are ve in the prccess of

voting ?

The Chairman: Oh, yes. It is sort of like a voting crap
meet, here.

Mr. DeArments We have called the roll.

Senator EBentsen: HNr.. Cﬁairman,AI came cver here prerpared
to vote against that amendment, but I Lelieve he has modified
it enough so that he has gained a vote here, so that I will
vote for it.

Hr.,EeArment:.'SenatOt Eentsen votes aye.

The Chairman: Did Senator Bensten vote?
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1T Mr. LeArment: I have him and Senatcr Bradley recorded as

2 aye, but Senator Symms I do not have recordede.

3 [Pause.]

4 The Chairman: What is the score?

5 Hr. LeArment: Five tc five.

6. Senator Heinz: Mr. Chairman, I have done my best to get

T Senator_Symms to see the light, but he wants to vcte in favor

8: of Senatcr Danforth.

8-  [Pause.l
10: 'The'Cﬁaitméﬂ:u Would anybody else preéent like tc vote?
11 Senater Symmss Kc.
12 Mr. DeArments vi do not have.Senator Syﬁms reccrded .
13: _Senétc:‘Sjmms:“ No..-
14 | The;Chairﬁaﬁﬁ i:fhink on this vote it is fairly cicse.. 

1Sy0n this the yeasiafe five, the nays are six.- I would guess.
16. that absentees would be'pefmitted to be reccrded. )

17 ,Sénatdr Heinzs.- Unless we reporf the bill.

18 The Chairmans. ¥Ke do not have a bill.. We have a

19: Commit tee amendment..

20° ¥r. LeArments: Mr. Chairman, maybe we could specify that
21 we leave it open until the end of this markup sescsicn, say
22. until nocn. That would facilitate the staff's werk.

23. The Chairmans: Very well. Let us move on to the second

24. matter. %ould ycu quickly restate that, Senator [anforth?

25 Senator Danforths This is to strike the rrovisicn
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relating to COCOM.

2. The Chairman: Ncv, wait a minute. There is a problenm.

3 R11 wve have done is not adort the substitute. We have not
4 stricken the rest of it.
5 Senator Danforths: Oh, i am sorry. Are we back on
8 foreign policy?
T ¥r. DeArment: Yes.
8. Senator Lanforth: Well, then, the rending amendnent is .
9 to strike Section 6, which relates to the foreign policy use
.1dvof‘impdrt'sancticns. |
11 Senator Bradléy: ¥r. Chairman, how can wve vote cn that
12'until-we kncw the outécme'ofvthe Erevious vote?
13- Thg Chairmans. Vell,ilet us go on to the second section.
14 '[General laughter.]
15: _Senator~ﬁeinz:. Mr. Chairman, would it be in crder to ask
18- unanimous consent of the Committee that whichever side
17" prevails -— well, I am nét sure I want to do that. Ilet ué
18 wait and séel You are right, ¥r. Chairmran.
19: The Chairman: Maybe we can resolve this.
20" Hr. LCeArments We will attempt tc get the vctes from -
21 absent members right now, while we are voting on the next
22 matter.
23 The Chairman: Good. While we are voting on the second
24 matter, and a discussicn ¢cf the ccffee agreerent.
26 Senator Heinz: Why do we not go on to the seccnd issue?
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The Chairman: Can you ccmment on- the seccnd cne?

Senator Danforth:

pretty well discussed

Well, ¥r. Chairman, I think we have

it.

The Chairman: This wvould strike the so-called national

security section?

Senator PBradley:

Mr. Chairman, could I ask just a courle

of questions? I do not wish to belabcr the pcint, though.

The Chairman: That is fine.

Senator Bradleys

The amendment is, whoever viclates the

regula ticn.  This implies that it would be companies as well

as countries.. Is that the idea? Or would it be cnly

companies?

Mr. Clmer: If we are talking abcﬁt the foreign policy

section --

Senatcr Bradleys

Nc.

Mr. Olmer: The national security section applies to

ccmraniecs.
Senator Rradley:
Mr. Clmer: Only

Senator Bradleys

Cnly to companies?
to comranies.

Ckaye. Is it true that the COCCM 1list

is in many cases included in the law of the country involved,

- that 1ist, it violates the law of that country?

Mr. Clmer: That is true.

Senator Bradley:

. S0 that if a company of a country sells a product that ic ¢n

Is that true across the board?
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Er. Clmer: It is nct true across the board, Ekut it is
true in many iqstances. The content of national law,
hcwever, varies greatly in terms of the penalties which cctld
be imposed by that ccuntry, in terms of the enforcement
mechanisnms thch are available to it, and so forth.

Senator Bradley<¢ Do you know countries in which it is
true? |

 Hr. Clmers Ifcoﬁld Lame a couple, but I am afraid it
would ke so incompleté,:and'l.ah’qot absclutely certain, so I
would rrefer not fo, Senator.

Senatoc,Bfadley:f A1l right.

The'Chairman: Ckay.. The vete is cn striking Section €,
is it? |

¥r. LeArment: Section § of the bill, 9.

Senater Canfecrths Again, to reiterate, lionel,. would you
please go through what is at issue? The issue is not all
impcrt sanctions against fOreign companies. The issvue is
only imrcrt sanctions used agains§ fo:éign companies which
are not violating U.S. law? That is, under this ameﬁdment ve
cculd still apply import sanctions tc fcreign corraries
violating U.S. léw or national security regulations, but we

cculd nct apply import restrictions to foreign ccmparies that

- do pot violate U.S. law or regulations, but simply violate

the laws of another country?

Mr. Clmer: That is ccrrect, Senatcr. The Administration

ALDERSON REPORTING COMPANY, INC.
440 FIRST 8T., N.W., WASHINGTON, D.C. 20001 (202) 628-6300




o

-

10:

11

12

13:

14

15

18-
1r

18:

wants an import control authority available to it in the
national security area. %e telieve that we can affect cver
90 percent, 99 percent of the cases we would want tc reach in
the bill that was submitted by the Administration, and that
Senator Lanfcrth's amendment wculd return the provision to
the position that the Administtation espouses. We dc not
belieVeAie have the autﬁérity”tc assert jurisdicticn over a

French compahy producing a French product based totally on

aF;ench technology when that French company transfers to a

proséribed'destination, bﬁt we do have U.S. laws which are
embodied in.COCOH&  Wé have airédulaticn which requires
fcreign companies.to acguire frcﬁ the U.S. gcvernhént'
permission to re-export, so in almost every“conceivable'gase
wve would be able to reach cat and sanction a violaticn‘éf‘cur
regulaticns. | |
~Senator Bradleys. Ate ail.the goods - on the COCCH list

included in our law? | |

Mr. Clmers Yes, sir.

Senatbr‘Eradleyﬁ Nc excepticné?

Br . Clmers:s In other words, no country that I am avare cf

" maintains any unilateral list. The United States dces, of

course. But . everything that we contrel for natiocnal security
purroses is also controlled ty COCOM member states.
Senator Bradley: Is everything we control for national

sectrity rurroses on the COCCH 1list?
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Hr. Clmers: Yes, and then some.. In other vords, we have .
a list which exceeds what is within COCCH.

Senator Bradley: So also the reverse of that includes
everything that is cn CCCOM?

Mr. Olmers: Yes.

Senator Canfcrth: ¥r. Chairman, cne word of
clarificaticn. Mr. Santos, I misstated the nature cf the
amendment. The amendment is nct-to stfike_é vhole section.

Mr. Santos: No, just that portion of Section 9 which
éuthcrizes ihe imgosition of imrort controls for violations
of multilateral naticnal security contfols¢ sﬁch as CbCOH.'

Senatcr Chafees -Well, Mr. Secretary, I think cne of the

key points:you made here;:andifor'those wvho were not present

to hear it, I wish you would repeat it, is hcw COCCM is a

very, very fragile organizaticn, and if pushed too far, these

cédntriés ucuid get cut cf it. It is nct, as I uhderstand,
based on some kind of treaty or even signatories. It is a
ldose amalgamation of countries, some 12 or 13 ccuntries. Is
that what you said?

¥r. Olmers A total of 15 countries.

Senator Chafee: Fifteen countries who have jcined
tcgether in this effcrt. I think the point you made earlier,
that if we go ahead with this suggested provision unmodified,
in other words, if the Danforth amendment is rejected, COCQH

itself might just fall arart. I would hore that wculd Le
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made clear to those vwho é;e striving for the security imgort
limitations.
The Chairman: I wcnder if we might vcte cn this.
Senator Heinz: Mr. Chairman, may I comment?
The Chairman: Sufe. |
Senator Heinzs I wculd speak in épposificn tc tte

Danforth amendment. Briefly, I think it is fair to say that

- what the Danforth amendment"vculd‘dé is rrevent the Unjited

States taking any action against, for example, a.French
ccmpany selling‘acfrench ercduct which 1s based .on French
technology which was on the COCCHE.1list, and which in.the~casé

wvhere we made a like prcduct would ke preventing our own

expcrters frcm selling it;-and indeed fhe example that I used

earlier with ceSpeét to the fi%é-éxis machine tools that the
Japanese are-%icensing'tc ccmmﬁnist countries, they are not
suprosed to have thocse..

They are on the COCOM list.  They are beinq sold in the
United States by Scviet rtloc allies. ¥e cannot sell thenm
except to CCCCH allies;

There is also the case, several cases involving the
French where Ffrench ccmpanies, irrespective of what we have

done, have gone ahead and scld very high tech equipment to

- the Bulgarians and the Scviets simply because they receded the

moneye. I would hope, ¥r. Chairman, that we would not dismiss

this questicn lightly. I wculd hcpe we woculd nct surport the
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Danforth amendment.
May I make one last point? There is a question that

Senator Chafee as well has raised here, which is, is this

. going to strencthen or weaken CCCOH? WUe all have a vested

interest in seeing COCGCY succeed as an crganizaticne. It is
no secret that COCCM's ability to get its member nations to

enfcrce its technology.list is not everything we wculd like

: it to be, and that puts it diplomatically.

The question that is a matter of judgmént therefecre is,
uiil.the bill which rrovides for the imrort -authcrity, the
import denial of authdrity for national secutity:purposes,
will it~éénd a message to our allies that the United States
is serious atout enforcing CCCCH,and really btelieves it
should not~jﬁst be a paper tiger, that when SQﬁetﬁiné is on

the 1list, the list means scmething nct just to the Urited

States, but to all countriese.

Is that what the Banking Ccmmittee bill sends as< a
message? It is what I think it sends as a message. Or,

alternatively, does it somehow make COCOM a less effective

: organization? T[ces it make it mcre difficult to get

éooperation? That is a question on which reasonable peorle
can disagree. EBut I think the answer is the former and not
the latter.

Senator Chafees Well, M¥r. Chairman, I think that what is

taking rlace here today is a bull in the china shop. We all
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have a deep stake in exports, particularly our agricultural
states. As the Secretary has pcinted ocut, 99 plus pefcent ctf
the cases that vwe are concerned with are covered by the
D?nforth amendment.

Mr. Chairman, I Jjust think we make a great mistake to
press this any further than the Danforth amendment. I think

we are gcing to get intc a whole host cf rrcrlems dealing

¢ with cetaliation from other countries who are deerly

- disturbed by ocur taking these efforts in areas that are

strictiyiunder.their'cont:ol-
I think-the threat'to-fhe'agricultural.areés as vell as
all our-expéfts is sericus.
Senator Grassley: MWr. Chairman?
The Cﬁéirman: Hr. Grassley. |
Senato:'Grassley: I would like to comment at this pcint
becaﬁéé_ofuthe émphasis ﬁpon agriculture. 1 thihk we all
recognize that agriculture is being hurt because of
prcteetiénist efforts of other naticns. I think the

discussion here this morning btings out what must be the

" policy of the United States if we are going to get the

attention of other nations who think that they can rrotect
and.that Ve aré going to sit back and take it.

I think we are in a pericd cf time in internaticral trade
where we have toc make a determination of who has the deerest

pocket, and I think until it is realized that the United
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States has the deepest pocket. We are not going tc get the

attenticn of other nations. I think that it is somewvwhat of a

- gamtle, I will admit, rut we have to play some

brinksmanship. We have to bring this issue to the grink in
order tc get the discussion.

Whether you go back to the meeting .in Geneva last
November, when there was én unvillinghess even té discuss

these issues, or whether you g¢ tc the most recent efforts of

our sitting down both at the staff level and: at :the

ambassadorial level to discuss with,the-Japanese cerfain
changes in sdme of their pdliéies; there iS'nétHing gpore than
an efforf'of the peorple to pciitely‘lié£en to our point of
viéu,-tﬁusmile,’to listen, and to wvalk away-dcing:ncthingm
This is a cruciél issue, and it seeméjto me that the .
sconer we bring this issue cut into:the open,: and lgt our
friends around the wvorld,. and I’dc m3in;ain.§hat théy are cur
friends,.knou—ihere ve stahd,_théf’géxﬁfé“hGVét really gcing
to get any decisions made. It seems to me now is the time to

be decisive as far as where we stand, so that a real decision

. will be krought about in the end. Ctherwise, the United

States is going to be known as nothing less than a raper
tiger in the international negotiations..
The Chairman: ¥r. Clmer?

Mr. Clmer: Mr. Chairman, I wculd just like tc say that I

- applaud the remarks of Senator Chafee, and on behalf of the
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Administration would exrress ccrplete agreement with thenm.
One way cf looking at the Heinz-Garn bill in this respect is
that ve would be telling, we ‘wculd have the authority to tell
the French government that we dc not think it punished a
company within its territory adequately, and so we are going
to do the jcb for them. |

I do not think that is. the way to negotiéte an
improvement in this muitilateral system. You have toc
remember that CCCOE was fcrmed more thén 25 years aéc, when
the United States did have'uﬁique possession of technology
and prcducts, and the Europeans were derendent on a
relationshirp vith'us.‘

That is much less the case today. We do not have unigue
possessicn df‘high-technolégf. Wé dc nct have manﬁfacturing
capébilities that exclude corporations in éyery one ¢f the
coceH membéristates.‘ The only wvay we ate ever gcing to
aéhieve a truiy effective restraint on the dive:sidn'pf
technology to our adversaries is through gaining agreement in

-

an internaticnal forum, and the way to do that is Ly

- negotiation..

The Chairman: Okay. iet us vote on the amendment by
Senator Panforth to strike this section. BAgain, we would
like to resolve it, because this is important to all of the
Senators, and I think we would like to act on the till this

weeke I thipnk it is going to be very difficult. What is the
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ccunt ncw. on the first amendment?

¥r. DeArment: Mr. Chairman, I show seven to five in
favecr cf the Heinz substitute at this mcoment.

The Chairmans The Clerk will call the roll.

Senator Danforth: Are we voting on the seccnd [anfc;th
amendment?

Hr. LeArments Yese.

¥r. PaCkwéod.

[Nc response.l

Hr.vDeArﬁentez ﬁ:.rﬁoth;

-Seéafcr‘nahforfﬁzy-Aye-

Hf;nDeArment:-'Hr. Danforth..

Sehato;'Dénfcrth:- Aye..

Mt¢ DeArméﬁt;. ﬁr*‘chafee-

Sénatcf’Chafeea . RYe. .

Ht..DeAriéntz ﬁr.,Heinz;

Sénatorfﬂe;nzx Nc.

Hr, DeArhent; Mr. Wallcp.

Senator Wallops Aye.

Hr;.nehrﬁentz Br. Durenberger..

[No responéew]

¥r. DeArment: Mr. Armstrong.

[No response.]

Hr. DeArments Mr. Symmse.

Senator Symmss No.
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Mr. CeArment: Hr. Grassley.

Senator Grassley:

Hr. LeArment: Nr

No.

« Long.

Senator Iongs Nc.

#r. DeArment: H¥r. Bentsen.

Senator long: Aye by proxy.

¥r. LeArment:. H:.'Eatsunaga,

[Nq-response-]

¥r. LeArment: Mr. Moynihan.

{No response.]

Mr. CeArment: Hr. Baucus..

[No response.]

Hr. LCeArment: Mr. Borern.

[No tesponseul

Br. LeArment: M¥r. Eradley.

Senator Bradley:

Aye.

Br.. CeArment: Mr. Mitchell..

[No response.]

¥r. LeArment: . Hr. Fryor.

[No response.]

Hr. DeArment: ¥r. Chairman.

The Chairman: Ave.

Senator Long:

I have a proxy fron

wishes tc¢ be vcted aye for Senatcr LCanfecrthe..

Senator Chafee:

On which one, Senator Long?
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Senatcr Long:s On tcth cf them he wants to'he vcted with
. Danforthe. |
The Chairman: Cn this amendment, the yeas are nine, the
nays are foﬁr. Do you have Mr. Matsunaga on the other
amendment? Apparently he wants tc be vcted fcr bcthe.
Senator Long: No, no. Cn the second one.
H:. Eehrment& I have hinm feécrded, ¥r. Chairmah, by
_prOxy.
Senator Heinz:s Excuse me, Eod. Hho.do you have?
Hr. DeRrments Senator Matsunagae.
Sénatof“Lohg:. Cn just the second cne.. Nct the first-
. one, but the second cne..
Hr..DeAfment& Cn the cne we just tcoke.
The Chéirman:: And the.ccunt on the first one is-uhat,
. seven to five?
Hr..beﬂrment:: The couﬁt-dn'the Heinz substitute is seven
“to five at the moment, ¥r. Chairman.

The Chairmans. Well, let us try to conclude the checks at

19° least by the time we are finished- Ne may have tc

20. reconsider. It seems to me cne way to handle it might. be to
21 take the LCanforth acticn on the second amendment and the

22 Heinz acfion on the first amendment, if that would te

23 agreeatltle.

(.} 24 [Pause.]
S
25 The Chairman: -th do ve not take up the international
{1
‘\_/
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ccffee agreement next?

Senator Bradley: Mr. Chairman, before we go tc tha t,
could we clarify one pcint -- we may have dcne it last veek
== on the issue of Customs. I thought the Committee was in

agreement that since the authcrity fcr enforcement is gcing

-to be switched from Commerce to Customs, we want tc make sure

that we add another §5 million as a Committee amendment to S.
1295, the Customs authorization. That was agreed tc in the .
Committee last Qeek,,and-I wanted to Jjust clarify tﬁat;
ﬁr.:DéArmentz"Senator'Eradley, thé Committee -- the
Cﬁairmanvstatéd'at the'end~cf-this discussion that the
a@dition bf an additionai $5:million fdr'Customs’authdrity
ccnsistent*with_the-change cf'jurisdiction that this Act-
énccmpasées'ﬁould bé acceptable unless there vere scme
vicient'objections from the Administration.
Senatbt'Eradle§a1~It uoﬁld bé a Committee amendment?
Hrﬁ.nehrmentit We would rropose to make that Committee
amendment unless thére.were some disagreement at this point.
Senatcr Bradleys I have heard none.
Ht..DeArmeﬁt:J This ié the Committee amendment tc the
Customs authcrization till that has already been repcrted out
of the'Ccmmittee toc recognize the change.

- Senatcr Bradleys Yes, tc add another §5 millicn as a

Committee amendment.

The Chairmans Ckay. #¥r. Clmer, I guess ycu rrctably
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1 could be excused, unless you want to vote.

2

¥r. Clmer: Hell, I thirnk I wculd like toc, particularly-

3 on that last provision. T have some non-violent objections

4. to it.

5

6 HMr.

The Chairman: - Well, we appreciate your being ﬁeze, and

Hurwitz rresent alsc. Iet us mcve tc the ccffee

T agreement. I think Senator Heinz has, if not an amendment,

8 at least a concern there.

10

1"
12" 30.

13:

16: the

16:

[Pause.]

The Chairman: When does the agreement expire?
' /

- Mr. Kassinger: The current agreement expires Sertember

The'Chairman; Bas the Hoﬁse_acted?

'H:..DeArmeut;"The House plans to take this matter up on

suscensicn calendar tcdaye..

- The Chairman:. So if we could get Senate approval, we

17 could just hcld the Bouse bill and act cn that?

18:
18.
207
21
22" tvo
23

24.

AHr. DeArment: That is correct, Mr. Chairman.

The Chairman: Is there no objecticn frcm the Ccomittee?

Br. CeArments So far, Senator, there is none..

Mr . Kassinger: Thete.is a slight difference between the
bills.

The Chairman: Would ycu explain the difference?

ir. Kassinger: <Simrly the length of time. The House

25° bill would extend the authcrity for two years. The extended
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Eill wculd extend the authority for tﬁe life cf the
agreement, which is six years.

The Chairmans - Is that the .cnly difference between the
two bills?

Mr. Kassinger: That is correct.

The Chairman; Senator Heinz, did you have something ycu
wished tc bring up?.

Senator Heinzs Thank yocu, Hr. Chairman. I arrreciate

" that..

{

We have a continuing rrcktlem, as you may know, with
Canadian btoadcaéting, I think all-of the members of the
Ccmmittee are familiar with the proktlem of the denial tc¢ any

broadcaster in Canada of a tax deduction for buying

. . - . e
advertising time on an American station that broadcasts intoe

Canada. This clearlx.undér_Canadian law is the law. It is
_ , \

bill C.58. Obviously, it is. a very bad bill. The

Administration has requested prompt enactment cf a Fill tc

mirror C.58.

What I wculd propose to do, unless we find a better

-mechanism, is to attach it to this bill. Now, perhagps the

Chairman does not want to attach it to this Frill, and would
like tc make other arrangements on it.

Senator Bradley: What are we attaching?

Senator Heinz: We are not attaching anything right noi.

The Chairmans We are just suggesting that he hac a
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matter that he would like tc-matk uc.
Senator Heinz: The Administratipn has suggested that we
enact a mirrcr image bill in the hores of gettinag the

Canadians to drop their law, C.S58, which is a viclation cf,

- among other things, the GATT. I assume the Administraticn

‘wants us to pass this bill, or at least take it through the.

legislative process so thatvit becomes a credible threat tc
the Canadians.j |

Senator Bradleys Who has suprorted tﬁis in the
Adminisf:ation?' |

Mr. Kaséingetzﬂ.The~U.S.-Tradé Representatives Lcth in
the Carter and fhe'Reégan Bdminiéfratiéns héve'suppbrted it.

Ihe Chairman;. I.think1yhat Senatb:-ﬂeinztis sugéésting'
is, vhen ﬁe-éet'into this aréa;-he Qants to at least raise
that-aqd"try*fo mark.it»up. |

Senator Heinzs. This mafinot te the right vehicle on
wvhich tc do it;~Hr;-Chai:mEn,Jhut’we~are probahly'gciné to
have ancther opportunity. 'I wquld'hOpe we could consider it
vhen.ve.take'up those minor tariff bills..

Senatcr'Efadley:. kKell, if it is a violation cf the GATT,
is the best way to pursue this bilaterally? 'Is it a
violafion of GATT? M¥ay I ask the staff that?

Mr. Kassinger: Senator Bradley, I think the United
States rpcsition has teen that it is nct a viclaticn c¢f the

GATT, because it is a problem of services, which is not
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1 generally covered.
2 Senator Heinz: I stand corrected. If we had a services
3 code, it would be.

4 The Chairmans Put the roint is, ve wiil take it up and
§ we will consider it. I am not saying what the dispcsiticen

6 will be, however.

14 Senator Heinzs: Senator'Etadley, in ansver to your

8. question,'agparéntly this has,heeﬁ under negotiation for two
9- years without any success bilaterally.

10° Senatcr Wallcps: It hAS'heen'an issue before us siq;e way
11 in the Carter Rdministration..
12. Senator éradley: .Sc, this_isia suggesticn, that vwe fass
13?§;denial.of tax exemption -- I pean tax geduétion for U.S.
f# advgrtisefs.nho.advertise»6n‘Canadian TV. |

15: Senator Heinz: Mr. Kassipgen, is*thatzan accurate
j& inferpretaticn?‘

17 ¥r. Kassinger: That ié‘cortect,

18 Senator Eradleys. L[c you have any idea hcw much

19+ advertising on Canadian iV there is Ly U.S. advertisers?

20 Mr. lange It is any brcadcasting, Sénatory

21 Senator Bradley:s Does this include cable television?

¥r. Ian&: No, only broadcasting, not over cable. It is

broadcasting in the air. - Fresumably there is less U.S.

advertising on Canadian stations because of the inability tc

5 ® B B

deduct that. But there is noc real way to know how much harnm
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has been done.

"BHr. Kassinger: The U.S. broadcasters estimate they lost

. several hundred thousand dollars in advertising as a result

- 0of the lessened amount of Canadian advertising on their

stations because of the Canadian bill.

Senator Chafee: Would you speak a little louder, pleacse?

Er. Kassingers I am scrry, Senatcr. The U.S. rerder

broadcasters are interested in this bill, and estimated twc

- Years agc that they lost several huhdred thousand dcllars as

aﬁrésult_éf_lessenéd_advertising over their stations by
Canédién bréadéa;ters. But as 1 understénd it; yodt
brbgosal,'Senatcr'Heinz, is,,you'wanted to take it ur with
miscellaneous tariff bills?

SEHafcr-Heinzi Excuse me?

Hr;,Kassinger;f I think you mentioned you wanted to take
fhis up in-connection with hearings on miscellaneocus tariff
bills. |

| Senator Heinzs: Well, I think it uénld.be helrferl if we

could reach agreement to take it up when we take ur the

- tariff tills. My understanding is, the Administraticn wculd

like.a show of as ,much bipartisan unity as it.can get on
this.

fhe Chairmans: There are a number of tariff bills, sc we
will ccnsider it. As I understand it, the cnly difference

between the House and Senate coffee agreement is, our bill is
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six years, theirs is twuo years.

¥r. Kassinger: That is correct.

The Chairmans: The House will take it up tomcrrcu?

¥r. Kassinger: Today.

41

The Chairman: I kncw of nc ckjecticn with regard tc the

éoffee_agreement. Do you, Senator Long?

Senator long: Mr. Chairman, cne of my ccnstituerts has

ﬁritten'poinfing cut that in the;present.situation'cf
surplu » some ccffee agreement members are selling ccffee
below. prices pegged in. the agreement, wvhich is a plain

:violation_of the agreement..

I have dlscussed this matter with Ambassador Erock, and

would 11ke to ask unanlmous cocnsent’ to place thls letter in

‘the reccrd at this pc1ntk

The Chairmans Without objection.

[The material referred“to~fcllo§é‘}

[COMMITTEE INSERT]
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Senator Iongs I will werk with Ambassadcr Breck to see
that the agreement is strictly enforced, and with ihat
understanding we vill vcte tc extend the agreement.

The Chairman: Without objection, then, we will do that.
let us move on, then, to the noncontroversial area cf public
property leasing.

'Senator Durenberger: 'Hr‘ Chairman, may I make cne
comment?

The Chairmans: Yes.

Seﬁatér'Durenhergeri. This is by way of a compliment to
Senator Heinz and the memkers of the Banking Committee fcr
the language that is inciudé& in the Act on sanctity of
centract. I think they did an extremely good jcﬁ ct
strengthening the existing Sanctitf language, and I hope that
the language. gets endorsed strongly on the floor cf the
Senate, and that ve hbld the Senate rcsition when we.go tc
conference with the House,. because it is exceilent sanctity
language. ’

The‘Chairman:._Could.we get one more update on the score
cn Amendrent Number 1 and Amendment Numhet 2?7 We need tc
recess this hearing in about 15 minutes..

Br. LeArment: The cﬁrrent vote on the Heinz substitute
is still seven to five, and the vote on the Danforth motion
tc strike a portion of Section 9 is ten to fcur.

The Chairmans I do not know of any other fair way to do
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it, excert uhen/ve lecave here, whatever the vctes are, that

Mf. CeArment: I do not have Senator Durenberger.
Senator Durenberger: I beiieve I voted no on tothe.
Er. LeArment: Ckay.

The Chairman: Is Durenterger now recorded?

¥r. LeArment: Yes, sir. I. have Senatcr Durenterger as

“'no on'both votes.

The Chairman: Sc. that makes it, wvhat, ten £c five and
éeven to sixé  

Kr. Eehimen;: ‘That is ccrrect..

[Pauée;l' |

The Chairmans: Dave,-dc:yen_want’té give us a rurdown cf
_ ) : _ o ,
the public property leasing area? It first might be helpful

tc cur members to kncw the status of deliberations cr the

18: House side.. Afe-they vyet in the markup of this section?

17

18

19:

20.

21

24

25!

Kr. Brockways. Hell,.Hr;.Chaitman, cn the House side,
thef~ma£ke§'the public property leasing legislaticn about'a
month agc, and it has been in the process of drafting, bcth
the bill and the Committee repcrt. Current claims are thét

they will hold that, and will file that tcgether with

- whatever cther tax legislaticn they might ccnsider ir the

next couple of wveeks.
The Chairman: Has that teen addressed by the full

Committee then?
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Mr. Erockway: It has been approved and already reported
by the fﬁll Committee. They have completed their action on
it. They Jjust have not filed the bill and the Ccmmittee
report. | . '

The Chairmans ﬁnder that House proposal, do you havg the
revenue estimates over a rericd of three years?

Mr. Erockway: Yeé, the House proposal over three yeérs
would pick up over §3.4 billion.

The Chairman: It just wculd lose $3.4 billion, I guess?

Mr . Brockway: Well, if you did not legislate -~--

The Chairman: If He.dc not legislate, it is atcut a
billion dollar -a year rroblem or more.

Hr.,Ercckuéy: ~Cr mcre, yes. VWhat happened_was,_this
came up in the context - well, I guess'it'first came to
attention in.connection with the lease of some NaVy shics.
The Navy vas going to acquire 13 ships, support ships for
their rarid deplcyment force at réughly §2.3 5illicn. RAfter
approving to go forward, they examined the transacticn and
came tc the ccnclusicn that the Navy itself cculd save mcney.
if rather than pﬁrchase it they used it under a service
ccntracf where they would get it and private parties would be
able to get a depreciation and investment credit, sc they
would paés scme of that benefit on to the Navy.

But wheﬁ you add ur what it ccsts the ¥avy tc tuy the

ships plus what the Treasury lcst, rather than saving the
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gcvernment mcney in the aggregate it would lcse the
government about 13 or 14 percent. When that was gcne
thrcugh, it Lecame clear that it was not simply limited to‘
the ¥avy*'s 13 ships.

There were other Department of Defense properties, but
alsc state gcvernments,, local governments, cclleges such as
Bennington College, the sale leaseback of the dormitcries.
There were a whole series of situations where tax-exempt
entities vould be taking prcrperty either under a 1eésé cr
service -‘agreement, sc that private investors could get the
tax benefits- :

Originally, in 1962, when the inQestment credit sas
adopted, thére was provision saying tha; not only would not
tax exempts get the-inve;fment credit, kbut if a tax exemrt
used it under a lease,-  then the lessor would not-get it
either, because ctherwise ycu would get into a éituation
where all of the tax exempt entities wculd simply leasé their
prorerties to get the investment credit.. |

When Congress adcpted the accelerated derreciaticn range

: system of depreciation in 1971, and then ACRS in 1981, where

you alsc passed incentives, investment incentives in the fcrr
of speeding up of derreciation, there was no similar
limitaticn in that case, sc what you fcund tecause of that,
alsc because of high interest rates, also which increased the

tax benefits on investments in capital property, alsc because
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cf certain service contract arrangements which were

transacted and structured as service contracts rather than
leases, you will find a great increase in the amount of’
prorerty held by ncn-taxable edtities that is done in the
form of leasing, and that is what accounts for the revenue
here.

What thé theory of the bill is is that there shccld Le a
zefc tax in effect on property useq by tax-exempt entitiés;

There vould~neither‘heAany tax:cn the investment., Fut there

alsoc vould not be any tax subsidy in it. There_ﬁould simply .

te ro tax to the federal government, sb-that‘théi‘VCuld'be S

neutral as to whether they wculd buy it or uge it, Lecause

ycu do nct have limitations. What vé are seeing here is that

. all of the’public.entities wculd just move it off their bccks

onto private investors, and the Treasury would pick up the
Cevenue. |
| Hhat'thefbill‘&oes,‘s; 1564 -~
The_Chairﬁani: When is the effective date of that bill?

Mr. Brockways Well, the effective date as intrcduced is

- May 23rd, which is the date the ccmgpanicn bill was irtrcduced

- in the House, either property rlaced into service there, or

if you had a binding contract as of that date, althcugh there
are a number of transitional issues that have aricen that
have a certain effect on revenue.

Khat the bill wculd do fcr property ccvered by tke Lbill
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is, if we are talking dbout equirment, rersonal property, it
would say, rather than running it off thrcugh ACRS fcr five
Years or three years, it would have to be depreciated on a
straight line basis over the longer of either its ADE class
life, its eccnomic life, cr 125 percent of the leacse term, if

that is longer, so that there would be no tax benefit

vproéided through the depreciafion system. Easically, it

vould get economic derreciation..

There would be a'cérve-out_SO'it would not applé in the
case of short-term leacses, and alsc shcrt-life prcpefty,
property with an ADR life oflless éhan six years. -Thatlmight 
be a comruter or something like that. For reai prcpetty; thé:
bill would say that real prcpe:ty wculd be depreciated elther&
on a stralght llne b351s, either over 40 years or, if longer,
125 percent cf the lease term, and that wculd enly agply tc
certain situations that would have to either be a tax éxenct
financing forfthe.building.

A governmental entity or a tax-exemrt entity wculd have

: to have a lease of at least ten years. There would have to

be a fixed rrice purchase optioﬁ at the end of the
transaction, or there would have to be a sale-leasekback
transaction such as the Bennington College situaticn, where
they already own the decrmitcry, and all they do is have a
sale and leaseback sc that no new building is created. There

are just additicnal tax benefits created.
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In addition, in the present lav. where property is used by
a iax-exempt organization, the investment credit is denied,
but there have been a number of cases increasingly =-- the
Navy deal was one of them -- where rather than structuring it
as-ailease, they structured it as if services were heingi
provided. That transaction ias structured so fhat the
private cwvners were prcviding.transportation services tc the

rapid deployment force rather than leasing the shir. In that

- way, they were attempting to get'atound the restriction on

the use cf the investmenf credit..

The bill would basically restate present lav and issue a

numker cf factors, Ltut would'tty-to deal with theseAcasés

where a very liberal view of what a ser?ice-agreement-was was
put forward. In addition, the bill would cover the rehakt
credit whereithezprOperty'wculd be subject tc a stretchcut cf
depreciation. -It would.dlsc lose the rehabd credite.

There»are certain amendments that staff wculd suggest
ﬁhen xoﬁ get tc it in this area.

The other final major elementn of the bill is the

- definition of what a tax-exempt entity is. Under rresent

law, it is governmental bodies, federal government, state and
local gcvernments, and also charities. It dces nct include
foreign governments, and it does not include foreign
businesses. What this bill would say to a foreign gcvernment

or foreign business as long as they are nct subject to U.S.

ALDERSON REPORTING COMPANY, INC.
440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-8300



2

10:

11

12

13+

15:

16:

17

18

19

5 & 8 B

49

tax is; they would be subject to the same limitaticns as any
tax-exemrt cn the ncticn that since they are not paying any
tax, since they could not get the investment credit or ACRS
if they held the property directly, they should not cget it if
they get it through in the form of a leasee.

Then, the final element of the bill is, it would apply to

prorerty rlaced in service after Yay 23rd of this year,.uith

" the exception that if there is a binding contract rule for

binding contracts in effect cn;Hay 23rd..

The.Chairmiﬁx ‘Is. that the déte,'the»same_date,in the
House bill? | | | -

Mr. Erétkvay& 'That is the'samé dafé in the House bill,

although, as I say, there are a numter of transitional rules

- that they agreéd to~ihzthe~harkhp‘J

-the'Chéirhan;' Aﬁdre;,zcu have been vorking on this, tco,
on the Senate;side. I‘vonder”ifiyod might‘just~éx;iain for
those of us who are he;e an éxample -1 know. Dave did it
genefally -~ of juét hcw. this might cpétate-and why e feel
it is necessary to address fhis particulaf'area.

Mr. LeDucs Senatcr,'cne.example that has received a

" great deal of public attention and that demconstrates the

issue raised by this bill is a transaction which has not yet
to our knowledge gone forward, but has been planned, which is
the sale leaseback of the Bennington College campus.

Benningtcn College is a private institution. It is
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. tax-exemrt under the Internal Revenue Code. - Contritutions tc

it, of ccurse, are deductible under.the charitable
contribution rules.

Its advisors came up with a plan to raise revenue by
selling the camrpus tc a syndicate of wealthy invéstcrsAwho
would then lease the property back.

The Chairman: They dc nct ray taxes to start'with, do
the ¥?

Mr. LeDuc: Tﬁey do not.,'The reason for the-transactiép:
wvas the depreciation deductions on the dormitories and other
campus . buildings brovides substantial tax shelter tc the
invéstors, - It was, and I think the Bennington adviscrs were
gtetty“straiqhtforward about ;his,'a tax-motivated

transaction.. This Fill wculd deal with that prctler by

stretching out the depreciation that wvould be availatle to

the-Benningtén investers to a period of 125 percent cf the
underlying 1ease~£erm,

As a result, there would no longer be any tax'shelter
available tc the investcrs, and there wculd nc lcnger be any
tax reasbn to enter into one of these transactions, and
Benningtcn College would continue to own its buildings.

The Chairmans Ckay. That is one example that has been
called tc our attenticn. I guess there are probably hundreds
of others. There is something in Columkus, Chio. There is a

stadium in Califorhia. I think the co-ops have a rrchlem.
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They vant tc move back and forth from being taxpayers to
being non-taxpayers.

¥r. érCCkvay: “In city halls, I think, fcr examrle, they
have taken a nhmher cf them. T think in Atlanta and Corpus

Christi, where the city sells the city hall tc a rrivate

- investor, has a rehab, then leases it back to the city, so

the private investor gets the rehab credit and alsc the

- accelerated depreciation. There are a number of tranmsactions

The»Chairmén: ﬁell; I gﬁéss the next questicn is, ve
~ﬁa§t to>s£;rf reviewing. Have fou:been reviewing? - I,dovnot
kgo“ hcw,many-letters I have reéeived saying there is
Jjustification for some- transition rule in this case cr that
caSedw.-i»frie& tc funnel all of those back to the Ccmhittee
staff. Have you héd an‘opportunity with the Joint Ccmmittee
and the-Commiftee'staff to review all of the requests we have
had for exceptions, exemptions, whatever? : -

Hz;~LeDucz5 Mr. Chairman, we are in the process of two
tasks. Cne. is,  there héve_been scme cases in vhich:there
appear to.be some unintended impacts-under the bill as
introduced, and we are reviewing substantive amendmernts that
have been éuggested, and some of the members have called tc
our attention. We are also examining some transition
amendments, and the rrccess is not yet complete.

The Chairman: Well, there was a difference between the

ALDERSON REPORTING COMPANY, INC.
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Senate bill and the House bill. i think we had a scrmevhat
different legislative approach in the Senate.

Mr. CeArment: The revenue is considerably higher in the
Senate btill than in the current House bill. 1Is that not
ccrrect, Dave?

Mr. Brockway: The bill as introduced is $S.3 billion

compared to the $3.4 billion of the Bouse bill. _There are a

-numter cf situations wvhere some of the specific rules are

- different. For example, in the-SenatefbiIl'ithere is an

exceptién“for'sﬁort iife property. There is a somewhat
dlfferent rule for real estate, relatlvely mlncr d1fference=,iﬁ
though, between the twvo bllls. And then,.as Endre polnted
out, there are a number cf dlfferent substantlve prov1510n=
vhere. we Hould recommend =ome_changes- Hell,:some are not
necessarily so Significant. tut there are a number of
subsﬁantive areas that<mémherslhavé brcught toc our
attentione

The Chairmans Well, I think’vhaf we can do is, we cannot

meet this afternoon because of the important meeting on

- Lebanon, which I think mcst Senatcrs will want tc attend,

betvween 2:00 and 3:00 o'clock, plus the debate oh the Senate
flcecr, plus the policy luncheons of both parties. Sc it is
my hope that vwe can meet tomcrrow morning and start in on
this particular section in eatheét,

We are trying fc werk in tandem with the Houcse

ALDERSON REPORTING COMPANY, INC.
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Committee. I have looked over their schedule for this week
and the next week. So I hore we might ke able -- well, I am
not certain just what the tax packaqé may finally resemble,
but I am certain there will te one.

They are also working on insurance cn the Hcuse side.

-Correct?

Kr. Erockuaf& Yes, there is a markup this morning in the
Select Revenue Subcommittee.

The Chairman;._HaS'that all been worked out betﬁeen‘the
stocké and tﬁe mufuals?4 : |

Hr-'Erockvay: "No, unfortuhately'not;

{General‘laughter;]A

Hr.nﬁtockvay:. Perhaps it is by this hour of the
morning..

ThejChairmanz\ T had a distinctAimpression there vas a
fathen ;harp split there. Is_éhat.coiréct?‘

Htu-Eféckﬁay:‘ Ih'prbposals:that-they were discussing, I
gather: that the stock comﬁanies*wece more favorably discposed
touard then fhan'the-mutual companies.

The Chairmans HeIl,.oun;interest is saying. that we keerp
the comritment the industry made to us last year as far as
revenue‘is concerned, and as far as T know, there is no
disagreement there. We came akout $1 billion short. Was it
not that, Andre?

Mr. Erockways:s We are not exactly sure what the numters
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are, but it lcoks like it is in that'range.‘ Yes;_they are
paying about ¥1 billionm less than they indicated they would."
The Chairmans It would Seem to me hopefully -- well, I
do not intend to intrcduce, thcugh maybe cther memiers dc,
the Stark-Moore bill over here,_but it is my hope fhat those
who ate arparently negctiating for the different reccle., fcr

the stocks and mutuals, that they will all help us resolve

: this brcblem without getting into a big battle on the

%,Ccmmittee.m _

. Ve1I;-th&tfis*ancther matte£,

-IQ_;heré”apytﬁing else? -Hhat I have done is, I have alsc
sent to Senétor?Eaker'a memcrandumltoday indicating acticn
that.musf_he:copciuded yet this week, which includes the
federal éﬁpplehéntalfccmpenéation extension, the
intetnatidnal.coffee agreement, revenue sharing,
authorizétidn biil-for International Trade Commissicn,
Customs Service. Then, tomcrrov morning, am I correct, BEod.,
ve have traae adjﬁStment assistance? Will there be sometody
here'frcm_tﬁeAAdministration te srteak cn that?

¥r. DeArmentsz Yes, Mr. Chairman. We have that cn the
agedda. |

The Chairman: I do not have tomorrow's agenda. What
else do you have on it?

ﬁr. CeArment: Everything that we have not concluded

tcday.

ALDERSON REPORTING COMPANY, INC,
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{General laughter.]
Mr. [eArment: The items on today's agenda that ve have

not finished are the srending cuts and ruklic prorerty

-leasing.

The Chairman: Well, it is my hore that'tﬁe‘spending cuts

ve have at least reviewed, at least as a starting roint. So.

"I guess it will take some time on trade adjusfment«tcmorrcw-,

Then'we will go back to publiC'properfyvleaSingo

Senator Canforths. Brm_Chéi:man, Senator-Wallcp; Senatorv
Eotenp~and‘l hadfhopéd'to_bring ur the éPI minus 3 isspe andi%-.
perhaps get a vcte-¢nvit tc&aY¢ touldnyou.tell'us vhen jcu' ‘
think would be an éppropriate time to hring‘thaffupét

The Chairmans- Well, as I understand it, there was an

effort under way --— maybe it has succeeded --«vhére’thére

might be some changes in the language that might permit near

‘unanimous agreement. Has that Leen accomplished?

Senator Lanforths Not yet. ,I.think.what we wculd like

to do is to have SenatorS'Boren, Wallop, and me present at

: some definite time when we can bring.it'up and vote cn ite.

The Chairmans Well, let us: see. We are meeting tomorrow
and Thursday, can wvwe?

Mr. PDeArments Yes, ¥r. Chairman, we can meet tcth dayse.

The Chairman: I think we agreed last week thap we might
vote on it Tuesday, tut Senator Armstrong had another

Cemmittee conflict, and coculd nct be here, sc maykte we cculd
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aim for~Thursday;

Senator Danforth: Thursday?

The Chairmans 1Is that all right with you, Senatcr Bcren?.

Senatcr Ecren: 1That wculd te fine with me.

The Chairmans Okay. Let us have the final score. As I
said, when we adjourned, whatever the votes wére, we would
report the Committee amendment reflecting the votes.

Hr. £eArmentﬁ .Mr. Chairman, the final sccre cn:the Eeinz
substitufe is nine to nine. Thét wculd seem tc me tc requirg
a vote. That-uould_meén thé»HeinZ‘substitute would faile

The Chairman: That is on the first one?

Br. DeArments: That is on the first one. On the second,

Danforth amendment, which was the only one we voted en up to

this.point1.the~vote ié'eleven to six, =o thét’wouid Carrye.

Senator  Danforths. But, Mr. Chairman, if the Heinz
substitutg fails,. what is left? Then the questicn cccurs cn
Hhét?

Br. LCeArment:. Then the question.occurs on thé Danferth
;méndment»

The Chairmans. I think under those circumstances I wculd
like to get this out of the Committee and onto the floor.

Senater LCanfcrth: HMr. Chairman, it would not be the same
vote, I do not think, con tﬁe underlying proposition.

The Chairman: Oh, I sce. You micht get a different

mix. Are we prepared to vote cn your motion tc strike?

ALDERSON REPORTING COMPANY, INC.
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1 Senafor Lanfcrth: Yes..

2 Senator Chafee: So now ve are voting on the language as

3 it currently exists,land that would include all cf the GATT

4 countries, all the ccuntries?

R Mr. CeArment: The first Panfcrth arendment is the one

8 that is described in the materials, which would be simply tc

7 strike the import controls in their entiretj.

8: Senator Heinz: HMr. Chairman,.just so that no cne is

séunden_any'illusiohs,-the Banking Committee is protatly going

1¢}t0“modifyfthe~amendgentwaﬁyway.h:So it is really the sanme

1t_vqfe;

12. | The'Ch&irméh;Q dkay. Letiugbﬁote_on it..
130 Ht;;DeA:ﬁent& 'H:@ Fackwcod.

14 SenéﬁﬁffDénforthét_ﬁé votéS'aYé.
i& ' Hr;nﬁekrment: Mr. Rothe.

16: SEnator;DanfOrth:t He thes ﬁye-
17 » Hr4 DeA;ﬁent¥ 'Hr;;Eanfcrth.

18: | Senatot Danforths Aye- 

19: 'ﬁr;'EeArﬁent: ¥r. Chafee..

'20: Senator Clafees. Aye..

21 HE;MDeArmentaﬁ ¥r. Heinz.

22 Senatcr'Heinza Ko.

23 Mr. LCeArments: Mr. Wallop.

24 [Nc resronse.l

25 H£.<DeArment:- Hr. Durenterger.
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Senator LCurenberger: Aye.

Hr. CeArment:

I¥c response.l
Mr. DeArments
[Ko response.}

Mr. CeArments

Hr. CeArments
Sénatoralouéz
-Hrﬁéhéﬁ:ménta
[Ke responﬁe.]

Senator Lcngi

Mr.

¥r.

Mr.

(Ko response.] -

¥r.

Arastronge.

Grassley.

Iong.

No.

'Hr.fBentsen@

i think Bentsen is going to vote aye

that, and ¥atsunaga votes aye. .

Senator Grassley:

G;assley voteé NO.
. Mr.. TeArments
Sénatorﬁ;dng:
Mr. DeArments
[Rc'resﬁonse.I
Mr. CeArment:
Senator Borens
Mr . DeArments:
Senator Longs

Mr. DeArment:

Senatcr Heinz:

‘H:,
Moy

Br..

Would you put me down for noc?

Moynihan..
nihan, aye.

Baucus.- .

Mr.. Boren.

Ay
Mr.

Bra

’ Hro-

No

€.
Bradley.

dley, aye.
Mitchell.

ty prcxye.
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Mr. CeArment: Mre. Chairman.

The Chairman: Aye.
fPause.]
The Chairman: Cn this vcte, the yeas are eleven, the

na}s"are four. The amendment is agreed to. So, the

QECcmmiftee'amendment will reflect the Danfecrth amendrent

?
Mr. DeArment: MNr. Pryor. : ‘
[No response.l .
8 then.. Is thafjéoﬁrect?
‘1w9iir ﬁr; BéAfaeht: 'Thét“is:qofrect. Kr. Chairman.
1t Thé“Chairﬁah: ‘ﬁhatvtime'do we meet tomorrow?
120 ﬁﬁ;.DéArment: At 10:30..
iaz 'Theuthairﬁanal Ckaye. We will stand adjourned until that..
I&afime@ | | |
188 - .;Lﬁhetéﬁﬁon, étfffaés.a.m¢,‘the Committee was adjéurned.
jeﬁfonreéonveneaat 10330 a.m. of the fcllcwing day.l
18:
19:
20
21
22 |
|
23 i
.
25 |
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MEMORANDUM

TO: Senator Long DATE: September 27, 1983
FROM: Jeff Lang

RE: Finance Committee Approval of the International
Coffee Agreement

The Administration is seeking a favorable report from
the Finance Committee of a bill to implement the International
Coffee Agreement (ICA). Extension of the agreement was a treaty
approved by the Senate in July of this year. Two Louisiana
constituents have written to you supporting the implementing
legislation. They are Andrew W. Moreau, Vice President of ACLI
Coffee Company, a division of ACLI International, Inc., and
Boatner Reily, III, President of the William B. Reily Company,
Inc. of New Orleans. Their rationale is that the agreement has
stabilized coffee prices. However, Allen Bories of the
International Coffee Corporation in New Orleans has objected to
the agreement primarily on the ground that coffee is being sold
below the prices pegged in the agreement by some producers in
violation of the agreement. You brought Mr. Bories' concerns to
the attention of Ambassador Brock in a letter dated May 27, 1983,
and he responded on June 15, 1983 with the following statement:

"Measures have recently been taken to
strengthen the control system which monitors the flow of
coffee from members_to nonmembers. This system is
continually being reviewed and improved to increase its
effectiveness. If the problem of nonmember sales
persists, we expect ICA members to adopt even stronger
measures when they next meet in plenary session in
September 1983. The United States remains committed to
finding an equitable solution to this problem."

If you decide not to oppose reporting favorably the ICA
from the Finance Committee, you might, nevertheless, want to take
account of Mr. Bories' concerns by putting a copy of Ambassador
Brock's letter to you dated June 15, in the record and making the
attached statement.




STATEMENT OF THE HONORABLE RUSSELL B. LONG CONCERNING
THE INTERNATIONAL COFFEE AGREEMENT

Mr. Chairman, I do not at this point oppose reporting
favorably the bill to implement the new International Coffee
Agreement (ICA), S. 1847. 1In general, the evidence before the
Committee suggests that it is successful in contributing to
stability in coffee prices. Several Louisiana constituents have
written to advise me that the agreement has resulted in
stability. However, one of my constituents _has pointed out that
in the present situation of surplus, some coffee agreement-

members are selling coffee below the prices peqgged in the

agreement, which i§ a plain_wiolation.of the agreement, I have
brought this problem to the attention of Ambassador Brock who
assured me in a letter dated June 15, 1983 that the United States
will try to find an equitable solution to this problem. I would
ask that Ambassador Brock's letter be placed in the record of

~this meeting. I intend to follow closely the operation of the

agreement to see what steps are taken to assure that it operates
fairly and in accordance with its terms.




Attachment B

POSSIBLE FINANCE COMMITTEE AMENDMENTS TO S. 979,
THE EXPORT ADMINISTRATION ACT AMENDMENTS OF 1982

Backgroéund

On August 4, 1983, the Subcommittee on International Trade
held a hearing on certain provisions of S. 9792, a bill to amend
and reauthorize the Export Administration Act (EAA) of 1979.
Unless extended the Act will expire on September 38, 192£23. The
Banking Committee bill has not been referred to this Committee,
but Senators Dole and Long objected to Senate consideration of
the bill until the Finance Committee had an opportunity to review
three provisions in the bill falling within its jurisdiction.

The Export Administration Act of 1979 confers authority on
the President (acting principally through his Secretary of
Commerce) to regulate exports from the United States. The Act
permits the regulation of exports based on three separate
rationales: to protect U.S. national security, to further U.S.
foreign policy, and to protect the United States economy from
excessive drain of scarce materials. The sections of the Act
which are the principal focus of S. 979, and the sections which
are the most controversial, are the sections authorizing the
President to regulate exports for national security reasons and
for foreign policy reasons.

In general, S. 979 places significant new constraints on the
President's use of his authority to impose foreign policy export
controls. Two of the most significant constraints are the
contract sanctity and prior Congressional notification
requirements. S. 979 precludes the President from interfering
with exports made pursuant to contracts entered into prior to the
imposition of foreign policy export controls. Similarly, the
President is required under S. 979 to report to Congress on the
rationale for foreign policy export controls prior to their
imposition, rather than permitting the President to report to
Congress after issuing his authority, as is true under present
law.

Another change in the Preisdent's authority to use foreign
policy export controls provided for in S. 979 is the addition of
power to control imports from a country which is the subject of
foreign policy export controls. The addition of this new
authority is based, at least in part, on the desire to place at
the President's disposal the power to inflict on exporters of the
target country some of the economic costs which, under present
law, must be borne entirely by U.S. exporters. This additional
authority would permit the President to avoid the anomalous
situation of denying U.S. exports a market because of foreign



policy considerations while the country which is the target of
controls can enjoy undiminished access to the U.S. market.

Amendment 1

The first proposed amendment would delete that portion of
section 6 of S. 979 which authorizes the President to impose
import controls against a country with respect to which nhe has
exercised hls power to impose foreign policy export controls.

This amendment would eliminate import controls as an
“instrument of foreign policy export controls on the grounds that
the linkage under the EAA represents a significant additional
threat to U.S. exports. Foreign policy export controls have
mushroomed in recent years as the term foreign policy has been
given new content and scope. The expanded definition includes
promoting human rights, nuclear non-proliferation and regional
stability, discouraging support for international terrorism,
sending signs of displeasure with particular countries and
denying crime control instruments to repressive regimes. S. 979
would, for the first time, -authorize the President to use import
controls against a country subject to one of these foreign policy
export controls. The amendment before this Committee would
delete this new import authority.

Although foreign policy export controls are associated with
attempts to punish the Soviet Union for its trangressions in
Poland and Afghanistan, a very large number of countries have
been the target of foreign policy export controls. The following
is a listing of the more recent foreign policy export controls,
and the countries which were the target in each case.

Foreign policy export control Target Country

1. Prohibition on export The ‘entire world
without a validated except NATO countries
license of crime control Japan, Australia and
and detection equipment, New Zealand

and related technical data.

2. Embargo on exports of arms, . South Africa and
ammunition, related main- Namibia
tenance materials, aircraft
and helicopters.



affect imports from much of the world.

Embargo on exports of all
commodities or technical
data to or for military
or police entities.

Prohibition on export with-
out a validated license

of numerous nuclear devices
and related technical data
useful in developing nuclear
explosive capabilities.

A ban on export without a
validated license of off
highway wheel tractors
above a certain tonnage
capacity.

A prohibition on export
without a validated

license of aircraft and
helicopters above a certain
value, and of vehicles
designed for military
purposes.

Total embargoes

A ban on export without a

-validated license of oil

and gas exploration and
production equipment and
related technical data,

a ban on grain exports
(no longer effective) a
ban on phosphate exports;
on any export transaction
associated with the 1989
Olympics, and a ban on
exports without a validated
license of o0il and gas
transmission and refining
equipment and related
technical data (no

longer effective).

South Africa and
Namibia

The entire world

Libya

Libya, Iraq
Syria, and
Southern Yemen

North Korea,

Vietnam, Cambodia
and- Cuba

Soviet Union

Accordingly, the use of import control authority as a
corollary of foreign policy export controls could, theoretically

Although. S. 979 provides



that the President's use of foreign policy export controls must
be preceded by certain findings regarding their effectiveness,
cost and impact, and cannot interefere with existing export
contracts, no similar constraints apply to the President's use of
import controls, once he has invoked his power to impose foreign
policy export controls. It is ironic that totally unfettered
import authority is to be added to a statute in which Congress
has repeatedly emphasized procedural constraints on Presidential
export authority.

The proposed amendment would delete this import control
authority based on the following propositions:

1. Congress has never before seen fit to delegate totally
unfettered import control authority to the President, -and has
not done so in the area of export controls.

2. The availability of this import control authority is likely

to attract entire new constituencies interested in the use of
export controls as a means of obtaining sweeping import
control authority, thus increasing the likelihood that
foreign policy export controls will be imposed.

3. Use of import controls as a corollary to foreign policy
export controls is not justifiable under the GATT, and in any
event, is likely to invite retaliation against other U.S.
exports by the target country. Thus this new import
authority could prove doubly damaging to U.S exports.

Amendment 2

A second proposed amendment would delete that portion of
section 9 of S. 979 which authorizes the President to deny U.S.
entry to imports from "whoever" violates a reqgulation issued
pursuant to a multilateral agreement to control exports for
national security purposes, to which the United States is a
party.

In addition to and as a corollary to its own national
security import controls, the United States participates in
COCOM, the Coordinating Countires of NATO allies (plus Japan,
minus Iceland) in an effort to obtain a unified allied approach
to the exportation of militarily useful goods and technology to
communist countries. The record of COCOM enforcement of these
controls is uneven. Because S. 979 makes it easier to export
items controlled for national security reasons to other COCOM
countries, S. 979 also seeks to obtain stricter enforcement of
COCOM controls by U.S. allies to avoid undermining the
effectiveness of U.S. national security export controls. Both
the power to ban imports from those violating U.S. national




security export controls and the power to ban imports from those
violating COCOM controls are seen as a means of obtaining greater
COCOM discipline. The proposed amendment is directed at that
portion of S. 979 which would permit the President to impose
import controls against whoever violates national security
controls imposed by COCOM (as opposed to U.S. national security
controls under U.S. law). It might be noted that the language of
S. 979 may permit the denial of import privileges to countries as
well as companies, since ths term "whoever" could ir :lude both.
Thus, under S. 979, import privileges could be denied a non-U.S.
firm (or a country) based on the exportation from a NATO ally of
goods which contain non U.S.-origin goods or technology. Even
though such an export was not within the reach of U.S. law and
thus would not constitute a violation of U.S. law, the firm or
country could be denied U.S. import privileges based on the U.S.
interpretation of the applicable COCOM regulations.

Although the proposed ama2ndment would delete the President's
authority to deny import privileges to firms or countries that

violate multilateral national security regulations, the amendment-

‘would leave unchanged the President's authority in S. 979 to deny

import privileges to those violating U.S. national security
export controls.

The proposed amendment is based on the following
propositions:

1. Using import control authority against a firm or a country
which did not violate U.S. law invites retaliation against
U.S. exports.

2. The import control authority is poorly suited as a provision
intended to bolster COCOM enforcement by the U.S. allies,
since its coercive nature is counteroroductlve to the
voluntary nature of COCOM.

3. Punishing foreign entities for actions which are outside the
reach of U.S. law is likely to exacerbate existing European
complaints about the extraterritorial reach of U.S. law and

possibly result in resistance to cooperative enforcement of
COoCOoM.




*K3Taoyane Toxjzuod 3xodut
S,3U9pTsaig =2319T°p PINOM

LNIWANIWY ddsododd

*sTox3uoo Hutrsodurt
91039q SHUTPUTI yons

uo ssaxbuo) 03 3xodax e
JTwsSueIl 03 pue pasodut
9Ie STOI3UOD DI0I3q
SHUTPUTT UTRIISD Oeu

03 poaartnbax jusaprsaid
fquapTtsaxg ayax Aq
papua3lxa ssaTun syijuou 9
1933 9x1TdXS STOI3UOD
{posoduT 91 STOIJUOD
92Ul 23e'p 3Yl 310339

O3UT PaId3IUd SIORIIUOD
Iopun s3xodxa Y3ITM Dbutaag
-I93uT woxy pe3ztqryoxd
ST JUSPTSdIg ‘suosesal
Kot10d ubtexozy x03
STOI3uU0D 3xodxs joO 39bxel
ay3 ST yotym Axjuriodo e
3sutebe sToxlzuod 3xodwt
osodurt 03 AjTIaoyine
uaATb ST JuIdpPTISdIg

*g) T1I1d ALYNIS

(6L6

*sgaxbuo) 03 3iodax
3Twgns ATo3eTpauwmt
pue sToxjuod butrsod
-uT 9x1033q ®Tqissod
2I9yM ssaabuo) yUiTm
ITNSUOD {STOI3FUOD

JO SSOUSDATIODIID
I9PISUOD 03 paxtnb
-21 3uadpIsedag {3usp
-Ts9xd 9yl Aq pepusixa
ssaTun AxesxsaTuue
sSTY3 uo axtdxs
STOI3UOD !{STOIJUOD
jxodx® JoO 9sn ayx o3
juensand s3jxodwTt
T0x3u0d 03 AjTaoyine
ou sT 2x9Yyl !suorieb
-TTqO TRUOTIRUIDIUT
$3T TITIINF X0 *S°Ql
ay3 Jo AotT1od ubtroaaozg
, ay3 AT3uedTITubTs

Iay3zangy 03 UOTIDTIP .

-stanl g*n o3 309lqns
uosxad Aousbe I0 °*S°'N
ay3 woxy KpoTouyoal
' I0 sSpoobH Jo uoTlel
-xodxs ay3x 3tqryoxd
I0 TTIe3aInd 03 JuU9dp
-TSaxd 9yl sozTaoyine
¥YVYd @Yz JO 9 UoT3dDS

MYT LNISHAd

*sTox3uoo Aottod

ubtoxoy pasodut sey 8y

YoTym 03 3oadsax yitm
A13unoo e woxzy si3jxodwrt

10x3u0D 03 A3Taoyine
TeT3uUSpPISaIg !{STOAIUOD
3x0dxs Aotiog ubraiaod

WILI



*SIO3BRTOTA 3sutebe

sToajuoo j3axodwt 8snh 03

- K3Taoyane ou st 819yl

‘uotzetoTa xad A3teusd

000'0T$ © pue sabartatad

310dx® JO UOTIRDOADI

*2aINn3T9JI0F - Byl Spnioutr sart3zTeusd

03 309[qns axe uoTjlRTOTA ITATO ‘{uosTtad ut
10x3uod 3xodxe A3tanoas saxedk T I0 000/0G6Z$ O3
TRUOTIRU ® JO 308[qgns dn ‘TenpIAIpPUT JO 8SeD
?y3 yotym Aborouyoe@3 9yl ur ‘xo ‘000‘000°‘TS

I10 spoob !sasodand 03 dn 3axodxa a3yl

A3TaInoss TrUOTIRU Jo anTeA ¥yl sswrl

I03 sjxodx® TOIX3Uuod © ®ATI JO sautry Axxed

*suot3eInbax 03 Jjuswoaxbe TeidjeT SUOT3RTOTA TNITTIM
I0 MBT °*S°N JO uotiey -I3Tnuw ® 03 juensand {uostad uy saedk °9AT3I : *sasodand
-O0TA UO paseq sjxodut ‘pansstT uotleTnbax umwIXew e pue ‘x9j3esab A3TInoss TrUOTIRU 103
Tox3uod 03 AjtTaoyane Aue To *g*'n aya Aq ST X2A9UDTUM ‘000‘06S sj3xodxa TOI3U0D O3
S,3u9pTsaxg poburyoun posodut Toxjuod 3xodxd I0 3axodxs 8yl 3o sniea . jusweexbe Teaalel
2ARDT pInoOM !suoTjelnbax A3tanoss TeuotTiRU ® 99Ul SB{WT] SATI JO -T37Tnw ® 03 juensand
WOD0D IO SUOTIRTOTA IDYJFTD SOIRTOTA I9Ad0UM auty Tet3luejzod e Axxed pansst uotaeInbax e
uo paseq sjxzodwTt IJsurtebe sToxjzuod Faxodwt 30¥ 89yl JO SUOT3IRTOTIA S931eTOTA IDADO0UM WOIJ
Tox3u0d 03 A3TIoyjane. osodurt o3 A3Txoyzne putmouy ‘yyd 9yl jJo sazodwt Ieq 03 A3TIoUylne
S ,3UdpISaIg 939TO9P PTINOM USATD ST jusprsaad 1T UOT3DaS 03 Juensing {K3TIoyane JuswedIoIug

INIWANIWY dISOd0odd (6,6 °S) TIId FLUNIS MY'T LNISTAd WHLI




~

MODERT J. DOLE, KANS., CHAIRMAN ATTACHMENT D

. 808 FACKWOOO, OREG, RUSSELL B. LONG, LA,

WILIAM V. ROTH, 4N, DCL. HARRY F, BYRD, JR., VA,

JOHN C. DANFORTH, MO, LLOYD BENTSEN, TEX,

IOHN M. CHAFEE, aui. SPANK M. MATSUNAGA, HAWAN

JOHN HEINZ, PA. DANIEL PATRICK MOYNINAN, .Y ’3 .

MALCOLM WALLOP, WYO. MAX SAUCUS, MONT, ’J[ { b &i { ,% f
DAVID DURENBERGER, MINN, oavio . aou;:u. OKLA, nt e ales ena e
WILLIAM L. ARM STRONG, COLO. 8ILL BRADLEY, N.J.

BYEVEN D. 8YMM S, IDAHO GEORGE J. MITCHELL, MAINE COMMITTEE ON FINANCE

CHARLES £. ORASILEY, 1OWA
WASHINGTON, D.C. 20510

ROBIRT £. LIGHTMIZEN, CHIEF COUNSEL
MICHALL STERM, MINORITY STAFF DIRECTOR

September 20, 1983

TO: MEMBERS, COMMITTEE ON FINANCE
FROM: FINANCE COMMITTEE TRADE STAFF

SUBJECT: MARKUP OF S. 1847, LEGISLATION TO AUTHORIZE THE PRESIDENT
TO CARRY OUT AND TO ENFORCE THE 1983 INTERNATIONAL
COFFEE AGREEMENT

Attached are materials for the markup of S. 1847, a bill to
-reauthorize the President to carry out and to enforce U.S. obligations
under the ‘International Coffee Agreement. (ICA).

September 30th. The Congress authorized the President to carry out
and to enforce its obligations, like its predecessors, in the
International Coffee Agreement Act of 1980. That authority also
expires on September 30. Pursuant to that law, the President
implemented Customs procedures to ensure that coffee not covered

by the ICA did not enter the United States, and to requlate coffee
trade in other ways to implement U.S. obligations under the
agreement.

S. 1847 would amend the International Coffee Agreement Act
of 1980 to continue its authority with respect to the 1983 Agreement.

The current ICA, which came into force in 1976, expires on
The authority would continue for the life of the Agreement, 6 years.




The International Coffee RAgreement

The 1283 ICA is the fifth in & series of such agreements
dating from 1963. It would replace the 1976 agreement, which
expires September 30, 1983. The Congress last year extended the
President's authority to carry out U.S. obligations under this
agreement until September 320th.

Like its predecessors, the 1983 ICA is designed to stabilize
coffee prices within an agreed range ($1.15-51.50 per pound).
Export quotas, buttressed by stocking reguirements, are
established ameng the coffee producing nations in order to
maintain prices within this range. Quotas are reduced, expanded,
or suspended for this purpose. Consuming countries agree to
regulate imports to support the guota system, and . they
participate in the negotiations determining the aggregate annual
guota and its distribution among types of coffee.

Op=2ration of the agreement is conducted throuch the
ternational Coffes Crganization, headgquartered in London. The
A covers nearly 95 percent cf coifee traded world-wide, anc is
adhered to by nearly &ll exporting and importing countries.
Votes in the organization are distributed on a weighted basis
zmong producing and consuming members; the United States is
entitled to 3C percent of the consumers' votes.

In
ic

The Administretion supports continued participation in the
ICA because it believes the agreement contributes to stability in
coffee trade without significantly restraining market forces that
normally determine price and supply. The stability is important
because ccffee exports account for over 5C percent of total
export earnings cof 7 countries, and between 20 and the 50 percent
for ¢ others. A predictable coffee market assures some mesasure
of economic--anéd in many cases, political--stebility in these
countries. On the other side, the major U.S. importers support
the agreement as a way of ensuring stable supplies. The National
Coffee Zssociation and the consumer advisers to the ICA
nagotiating team support the agreement.

S. 1847

S. 1847 would renew the Presidant's authority to carry ocut
and to enforce U.S. obligations under the 1983 ICA for its 6-year
life. Current authority relating to the 1976 agreement expires
on September 30, 1982.

By this renewed authority, the President could continue to
regulzte coffee imports to prchibit the entry of ncn-guota
coffee, to require any coffee exported from the United States to
be doccumented properly, and to take other regulating actions
necessary or appropriate to implement U.S. cobligations under the



agreement. The law further requires the President to take action
in respcnse to market manipulation by members of the
International Coffee Organization, if he determines the existence
of such conduct. Finally the authority, if renewed, would

require the President to submit an annual report on the operation
of the 1983 ICA.
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e. International Coffee Agreement Act of 1980
Public Law 96-599 [H.R. 3637}, 94 Stat 3491, approved December_ 24, 1980

AN ACT To carry out the obligations of the United States under the International
Coffee Agreement 1976, signed at New York on February 27, 1976, and entered
- into force for the United States on October 1, 1976, and for other purposes.
. Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
Section d. This Act may be cited as the “International Coffee
Agreement Act of 1980”.- = .

IMPORTATION OF COFFEE UNDER INTERNATIONAL COFFEE AGREEMENT
~ .1976; PRESIDENTIAL POWERS AND DUTIES

-Sec. 2. On and after the entry into force of the International
Coffee Agreement 1976, and for such period prior, to October 1,
1982 as the agreement remains in effect, the President is author-
ized, in order to carry out and enforce the provisions of that agree:
ment— ) o

(1) Yo regulate the entry of coffee for consumption, or with-

drawal of coffee from warehouse for consumption, or any other "

form of entry or withdrawal of coffee such as for transporta-
tion or exportation, including whenever quotas are in effect
pursuant to the agreement, (A) the limitation of entry, or with-
drawal from warehouse, of coffee imported from countries
which are not members of the International Coffee Organiza-
tion, and (B) the prohibition of entry of any shipment from any
member of the International Coffee Organization of coffee

. which is not accompanied either by a valid certificate of origin,
a valid certificate of reexport, a valid certificate of reshipment,
or a valid certificate of transit, issued by a qualified agency in
such form as required under the agreement;

(2) to require that every export or reexport of coffee from the
United States shall be accompanied by a valid certificate of
origin or a valid certificate of reexport, issued by a qualified
agency of the United States designated by him, in such form as
required under the agreement;

(3) to require the keeping of such records, statistics, and
other information, and the rendering of such reports, relating
to the importation, distribution, prices, and consumption of
coffee as he may from time to time prescribe; and -

(4) to take such other action, and ‘issue and enforce such
rules and regulations, as he may consider necessary or appro-
priate in order to implement the obligations of the United

_States under the agreement.

(320)
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" DEFINITION OF COFFEE

Sec. 3. As used in this Act, the term ‘“‘coffee’’ means coffee as de-
fined in article 8 of the International Coffee Agreement 1976.

DELEGATION OF PRESIDENTIAL POWERS AND DUTIES; PROTECTION OF
INTERESTS OF UNITED STATES CONSUMERS; REMEDIAL ACTION

Sec. 4. The President may exercise any powers and duties con-
ferred on him by sections 2 through 5 of this Act through such
agency or officer. as he shall direct. The powers and duties con-
ferred by sections 2 through 5 of this Act shall be exercised in the
manner the President considers appropriate to protect the interest
of United States consumers. In the event the President determines
that there has been an unwarranted increase in the price of coffee
due in whole or in part to the International Coffee Agreement, or
to market manipulation by two or more members of the Interna-
tional Coffee Organization, the President shall request the Interra-

‘tional Coffee Council or the Executive Board to increase supplies of

coffee available to world markets by suspending . coffee export
quotas and to take any other appropriate action. At the same time

he shall report his determination to the Congress. In the event the’

International Coffee Council has failed to take corrective action to
remedy the situation within a reasonable time after such request
the President shall submit to the Congress such recommendations
as he may consider appropriate to correct the situation. In the
event that members of the International Coffee Organization in-
volved in market manipulation which has resulted in’price in-
creases have failed to remedy the situation within a reasonable
time after a request for rememdy, the exercise of the authority set
forth in section 2 of this Act shall be suspended until the President
deteranines that effective market manipulation activities have
ceased. : :

REPORT TO THE CONGRESS
Sec. 5. The President shall submit to the Congress an annual

‘report on the International Coffee Agreement.1976. Such report

shall contain full information on the operation of such agreement,

- including full information with respect to the general level of

prices of coffee and matters pertaining to the transportation of
coffee from exporting countries to the United States. The report
shall also include a summary of the actions the United States and
the International Coffee Organization have taken to protect the in-
terest of United States consumers.




