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FROM THE
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printed,

Tlo the Sentue and House of Representatives,9
On August, 21, 1912, and October 19 1912, there wore appointed

by the President, in accordance with th authority grante(d to him
to reorgaiize the CUstoms service, Winfred T. Denison, Esq., exn
Assistant Attorney Genoral, William Loeb, jr. Esq. collector of
customs at Now York, and Felix Frankfurter, hisq., faw officer of
the Bureau of lnaiilar Affairs, as a committee to inquire into tho
procoeduro, practice, an(l administrative methods of the Bo0ard of
United States General Appraisers.

I transmit herewith the report of this committee on those silbjocts.
Woo1mow WIl.SON.

TVI1F XVWinrii l-lousio, Apr2il 15, 1913.



R11EPORT OF THE PRESID1ENT'S COMMITTEE OF INQUIRY UPON
TILE PRACTICE, PROC1EDU RE, ANDI) AD)MIN ISHIATIVE METHODI)S
OF THE O13OAR) OF UNIT'E'D) STATES CIENERAL APPRAISERS6

T1hl\e PRESIDENT':
We have the honor to reporIt the re8sul1ts of o1ur investigation into

thlo practice, procedutro, and administrative methods of the Board
of Tjinited States General Appiraisers, madoe purstiant to your letters
of appointmnont dated August 21, 1912, and October 19, 1912.

SOURCES OF INFORMATION COVERED BY THE INQUIRY.

The committee has held a large number of hearings, chiefly in Now
York and chiefly l)rivato, it being considered that the nature of the
investigation mnrade public hearings inadvisable.

]Either by formal thoughh generally private) oral hearings 01 by
personal conference or by written (corresp)ondencecovOring specific
questions anld answers th,10 (On111Glnittee Oexamined i largo number
of witnesses, including tho Secretary of the Treasury, the As-
sistalnt Secretary in chiargo of customs, and the officials of the
Treasury Department and of the collector's office most familiar with
the subject; the presiding judge annd Judge Do Vries, of the Court of
CustomS Appeals; the members of the I1oar(L of Gonerot, Appraisors
and the chlif (Jerk of the board; the Asisistant Attorney Geoneral in
charge of4 the Cuistom8s Division, the D)eputy Assistant Attorney
Ge(neral, andi the attorneys anll(d speclial attorneys ill the Cutstonms
I)ivision of the I)opartmellt of Justice; thle loading customs attorneys,
certain of tho importers, certain of the customs brokers, the Mer-
chants' Association of Now York, the American Paper. and Pull)
Associntion, anlld s8c1ls6 ociations au(l id(livi(dIuals as wore interested
to respond to a general public call.

Also wo lhaveo hlaid n study aindo l)y Mr. N. I. Stone, fornorly statis-
tical oxpeort of the tariff board, covering the met-hods of customs ad(-
ministltlion11 ill Canad1(al, FrnceO, Gerany, Iollan1d, 5-idl 1301giulm.
Also weo have lnad the benefit of aIn examination of the report. of

t)10 ljl nlnnt, comIllissioln of the Toniasry I)opa'tmlleont, of which
MSr. 1p w\\ill It, Wilrkofieldl wiSls011 airlllal.

THlE PRESENT STRUCTURE AND OPEIRATION OF THE BOARD,

T'h,0 hoard, nlow consists of n1illo general appraiserls al)ointed by
thle Presi(lenlt an(l uI')ject, to remioval 'by lhillm forl '' malfonsailinei
office,' "' neglect of dutyr''J 01' " ii p111etoiwco.'

r.'1'hir ofhlc(s ar.e lat the Appritis(ers' Stores iii New York City.
rTlh b)oar(l is sul)(livide(l into three boards of three general ap-

praliser's eaich, and the work is (listril)ute(I among these boards iccord-
ig to lhe Whmf(lule of the tariff under, whici th11e goods fall.
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The jurisdiction inclu1des two branches, which are Col(lUCtC(I as,
follows:

il. Trlp classification of cases, Thlese cases involve theo Construc-
tioln of thle tali-f lhiw.
Theso questions come ul) onl protest from tlho ruling of thle colloc-

tor of customs. They are pass(o(l onl )y thle approprliate l)oar(l of
three General Appraisers.
From the decisions of theso boards, appeal lies to the Court of

Customs Appeals.
2. Retappraisoment of merchandise.
These questions involve thle determination of the valuation to be

put upon the imported goods for thle customs purposes. IIn most
instances this involves tlho ascortainmont of tile foreign market value
of tlh particular goods at thle port and time of exportation to this
country.

In thle first ilstatnco such afppraisoneents are made by the examiner
and approved by thle assistant appraiser and appraiser.
Appeal lies from this determination to a single general appraiser

who sits upon it as a judge, hearing evidence brouglht in by the im-
porter and by the Governmoent,
From the valuation fixed by the single general appraiser further

appeal lies to the appropriate board of three general appraisers who
heAar the matter again de novo.
The decision of the three is fnal.

DISSATISFACTION WITH THE STRUCTURE AND OPERATION OF
THE BOARD.

Whilo the general appraisers themselves have not advanced any
formal complaints to your committee, it is evidlent to us that thoy
are not content with the situation of the board, Tlhoy feel a lack of
dignity in its lposition, a confusion in its functions, and a discontent
with its relation to thoe Department of thoe Treasury, and osp)oeitlly
with thle control of that (lel)artment over th(3 appropriation, and so
over the clerical administration,

Tihe T'reasury D)epartment is dissatisfied because tloe. oxeisting
arralngement forces it into litigation l)oforo it hats hiafd tiny real oppor-
tunity to Season thlo judgments of its adinllistrativo oflhoers, EJpo-
cially in reapprainsilents, teo (el)partmnent ollicials fool that thle work
of tle alpl)raisors is revieweol without (lue rocognitioll of the l)peslIp inp-
tionI ill favor of the origilnal appraisal, witil too techn1iceal an aipplica-
tion of stiit Iruiles of evi(lence appropriate for cou it tIi'ils, witliolit
suflicient exercise of thle b)ofr(l's pol)wons of alirnmative ivivostigaltion,
and atbovo all, without lholpfull o(fhetiv llosstIp,as allock against fi'audlll-
leint 1111(lel'vahlatiolls,

'Th'lle rl)resontatives of tile Deoartmllenlit of Juistice are0 (lissatis(io(l
ospwcilillv witlh the handling of roappraiseonilits.

Tie, inlip)olter.s customs brokles aind customs attorneys liave not
ind(licate( anly c1riticisms, th1oulgh tiuo anomalous status of t1h boalrdl
lecosalrily affects its publicstanding.

Tlho unfortuniato and hlighlly Ii ndesilrablo friction in(licate(l by
these, l)oilts of (lissatisfactioll 111as existed to a growing extent ovel'
since the ceontion of tho boar(l and is C'ertain to continue Until thle
struetui'e of tile board is radically revised,
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INEFFECTIVENESS OF THE PRESENT MACHINERY OF REAP-
PRAISALS TO DISCLOSE AND PREVENT UNDERVALUATIONS.

In the districtt and port of New York alone thore have been dis-
Coverel (Wrilg tho last four years extensive, long-continued, ani sys-
tolliatie fralls nll the vahlatlon of 50 difleren t lines of merchandise,
involving over 300 imiportors and recoveries of over $4,000,000.0
Undoubtedly the long-colntinued existence of those franucs with-

out discovery was (lue totsono extent to corruption and' illefficilency
ill the custolmIs ServTico, which has now been eliminated. The
service has, we believe, been put on an honest basis, nevertheless
a share in thel responsibility for the franuds in the past lies unques-
tionably in defects in the mnachinory by which appraisoments and
reappraisoeients are operate(l. Those defects must be corrected in
order to insure the prevelntion of frauds in the future.

T1le existing machinery aiffords no opportunity for adequate and
thorough investigation and review of the values set by importers
UpOfl their merchandise. True there are provided two reviews of
tho valuations set by the examiiner-first, a review by a single general
appraiser, and, second, a further review by a board of three general
appraisers; but neither of these reviews is, or in the conditions can
be expected to be, properly offectivo. They are judicial in character
rather than investigatory, as theoy should bo, and as the customs
administrative act (by giving inquisitorial powers to the board) con-
templates that they shall be.
They do, not substantially advance the data on the subject, but

only weigh i,.
The board is not particularly at fault in this, though some of the

members are undoubtedly too much inclined to apply the technical
judicial rules of evidence and some are inclined in practice to cast
the burden of proof on the examiners; but the principle fault is in
the system. It is not practicable for the board to act as investi-
gators. They have not the time, the training, or the machinery.
Tho nature an(l extent of their duties in hllndin the classification

brancem of their jurisdiiction would not perrmit of tloir going into the
reappraisolmonts in the mianier in which roappraisotnonts must be
handled if any adoetlato security against frauds is to 1)0 obtained,

Finally, the molmbers of the board, heing ,mostly lawyers, greatly
prefer thlo elassification work annc dislike tho roappraisomonts, and
this, again, is quito natural and to be oxpecto(ed.
The result of all these circumstances is that there exists no thor-

ough andadequate second line of appraisomonts, and the defoot, as
experience has 'demonstrated is one of the chief reasons why fraudu-
lent undervaluations have Aourished unol)structed to so wide an
extent anti for so long a time.

It is Oesy to unltlirstanli ill tho light of thO facts wo have outlined,
why, for oxamlplo, it shout(ulldavo hanIpOeInOd that so maily importors
who have since boon compelled to restore duties rudullontly
withhold (as for instance in porters of Swiss watches, Cutlery, lillols,
Bradford woolens, Syriall lacos, Gormani machinery, and linlingis)
should lhave succeeded in getting their onteredi values upheld by

aThis is oni frauds il undervaluation alone, Tho total collections on all tho cll-
toms fraudds, including umderwoighings an(l tho othor forms not involving appraise-
monte, have aggrogatod some oight mi lions of dollars.
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the board even after the oxaminors had (correctly as tle, event
proved) advanced them. In this class of cases, special investi a-
tion by the collector's office and the Treasury special agents has 5e-
monstrated fraud so plainly that the importers have paid to the
Government very large sums of withhel(l duties and thoreby con-
fessed that the values upholfd by tho board against tho examiners
were false and fraudulent.
Of course, no system can be expected infallibly to prevent errors

but it seems to us clear that the present systemhlais actually invited
errors and has provided no really substantial check against these
frauds the prevention of which is the real object of having a system.

In this conclusion we are confirmed by tihe opinion of the reap-
praisement commission of the Treasury Department, above referred to.

THE FUNDAMENTAL CAUSE OF THESE CONDITIONS IS THAT THE
BOARD'S TWO FUNCTIONS ARE RADICALLY INHARMONIOUS
AND CAN NOT BE SATISFACTORILY EXERCISED BY THE SAME
TRIBUNAL.

We are clear that the root of the trouble is the inherent disharmony
between the two jurisdictions of the board-the classification ques-
tions under the tariff act, and the valuations of merchandise,

In the essential nature of the questions involved the two jurisdic-
tions are ra(lically different. The classification questions are ques-
tions of law involving the interpretation and construction of the
clauses of the tariff act; the valuations are questions of commercial
fact, involving especially actual conditions in foreign markets.
So ill teo essential nature of the appropriate proceedings these

two jurisdictionis are radically different, The classificationIquestionss
are judicial and should be disposed of by a court, in thie method of a
court, with the dignityy and authority of a court; but reappraisals
requiiro Cho expert study of innumerable lines of merchandise, the
careful discrimination of different qualities, the free and flexible inves-
tigation of markets, with facilities for study at first hand of the foreign
markets, the invesitigationl of accounts, private invoices, and tGio
intricaies of manufacturingl costs an(l Other busillness Ol)pratiotus. Stich
matters it is impossible to flandlo by formal, set judicial proceedings;
they should be reviewed by methods broader' and more careful, it is
true, than are open to the oxaninors of first instannce, but of tho saino
general tYI).

In neither Holland, Belgium, nor Canada-the principal foreign
countries still using ad va orem (luties--aro the valuations passed
on by any proce(1u1'e of a judicial nature. Their methods amount
to an arbitration undor the control of the administrative l)ranch
of the G(overinment and conlducted by customs experts and mo'-
chants, The mass of business an(l the conditions woul(l, of course,
precludo any such method helre. The government of India goes even
further and itself prescribes thlo valuations in advance.
AAnd most important of all, thle personal qualifications and train-

ing requisite for tho offoctive porforminncoe of tlhoso twvo kinds of
duties aro r'a(lieally (lifreooit. Tlio olassification work requires
skilled lawyers as,)eorom)tovily as (1o any of our jut(iicial jurisdic-
tioins; tho roapl)ranisoent work requires expert and aggrOssive invos-
tigators, traine(l in the stu(ly of commnorcial condlitiolnls at homoe an(l
abroad, audi familiar' with variotios of merchandise and the lotemonts
going illto thioir Valuationl.
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A nan might. be the best possible nian. for reaPprlaisonllents aind yet
totally useless and uifit for classifications, anw vice vorsa. It is
absolutely essential that the classification work should be done by
latwyors, but roal)praisolnnots (lo not require lawyers, an(d, indeed, as
na class lawyers are probably less suited to it thlan othor roen. At
any rato, though telooroticnlly fa l)oard of lawyers adateAd to the
ju(licial work of classificiationi might also be qualified to learn the
r-eappraisoemont work, thle proCess of education aftor taking office
is unnecessarily wasteful, and experience has shown that, naturally,
they dlo not take kindly to the nonlegal work.
As a number of the board is reported to have said: " When we turn

from a classification caso to a reapprtaisoeient, we have to take off
our judlicial robes and put on overalls."

THE TWO FUNCTIONS OF CLASSIFICATION AND REAPPRAISE-
MENTS SHOULD BE ENTIRELY SEPARATED AND SHOULD BE
PERFORMED BY TWO WHOLLY INDEPENDENT BODIES.

For those reasons we are clear that harmonious, satisfactory, and
effective administration of tho ctustomis is impossible until these two
discordant functions are separated. As one of the witnesses most
familiar with this service an(l its history has puit it: "Classification
and reappraisement are lll-miatoed; thoy ollght, never to hlave boon
marrie(l, and they should be divorced as soon as l)ossible."

Prior to the customs a(lmiilistrativo act of Juno 10) 1890 those two
functions wore ontiroly sel)arate, the classification qllostions: being set-
tlo(d l)y the Secrotairy of the TJI'esImry and thoereal)plrisolnonts by a
so-calleod gonoral' apfraisor and it mierchalltn selected by the collector
or by two merchants.

'[heO two functions were joineo( by the customs a(lminiistratieo act,
and the union has never workeo(l wll, Secretary Gage undrtook to
roseparato thoem by (livi(lig the 1)oar(l into two (distinc-t sections
('1. 1). 18488), and for some years this method was followo(e, buit it
wa.s very unlsattis-factory, especially to those members of the boar(l
Who were (letaile(l to tho roapprllseOllmlents, anld it wls finally al)al-
(lono(l,.
We fill(n thatt thirteen yeoars- ago the conlue'l1sion we have in(lepolnd-

oeltly reocllo(l Was very clealy reoaliz~ed and stato(il by Mfr. W. A. Robert-
son one of the G(ovolvernmen1t's attorln1ys l)efoleo thle lhoal(1, in anarticle
out itlo(l "A ciistomis oonw l, ill theo 1Forulll of Maltrch, 1900, agoe54.

Ifn fact, Oevr sillno the palssage of the atct this joinder(l of these two
(livol'se jill-is(lictiols hats ('1used(l 111most (colSnstalt. fiction anol (lissat-
isfac tdioll,

TUE PRESENT BOARD S7IOULD- BE REDUCED IN NUMBEt AND
SHOULD BE CHANGED INTO A COURT OF CUSTOMS WITH NISI
PRIUS JURISDICTION OF CLASSIFICATION QUESTIONS, BUT NOT
OF R1EAPP:RAISHMEjNT.

A court of clsto1s should 1)0Ilcreated( ouit of the pr-esent.Bonrd
of General Appraisnes anol should 1)e given the oexlulsive jil'isdiction to
try nll determine in tho first illstalnco all I)'otests against the classi-
fications mnad(1 )y the collectors.
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The judges should sit singly, anl their headquarters should be in
New ,Yo;rk, with sessions set at other places as occasion requires.
OR THE COURT OF CUSTOMS APPEALS COULD BE GIVEN THE EN-
TIRE J3URISDICTION OVER CLASSIFICATIONS, BOTH AT FIRST
INSTANCE AND ON APPEAL.

Another possible, and perhaps from some points of view a prefer-
able, method of handling this subject would be to transfer the entire
jurisdiction of classification to the Court of Customs Appeals, which
now has the appellate jurisdiction over it. If this court were in-
creased to seven members and transferred to New York, it could, in
our opinion, dispose of all of this business, sitting as single judges at
first instance, with appeal to the full court in bane¢ This would in-
volve the abolition of the Board of General Appraisers.
A small protest or docketfee should be charged for transmission of

protests to the court. by the collector. Probably a fee of $1 would
be sufficient. This requirement is of first importance because it
would unquestionably eluninato an immense amount of useless and
costly work. On the present system all protests filed have to be
forwarded, with other papers, by the collector, reported on by the
appraiser, docketed indoxed, etc., by the clerical force, and acted
on by the court, alliough thousands of them are never really prose-
cuted, being filed merely on a speculative chance that some point of
controversy may be discovered at some time. If thirty or forty
days are allowed for the filing of protests all necessary opportunity
for deliberation will be afTorede, no legitimate occasion would exist
for filing of protests not really intended to be litigated, and no real
hardship would be involved in the imposition of the fee.
A BOARD OF EXAMINERS SHOULD BE ESTABLISHED WITH EX-

CLUSIVE JURISDICTION OVER REAPPRAISEMENTS.

Appraisals should be reviewed only by a board of examiners.
This board should consist probably of six or seven members

sitting three at a time, according to the schedules concerned, and
having final authority on reappraisomllnts.
We do not approve of the present scheme by which there are two

successive reviews (each de novo) of appraisoments. It is dilatory,
whore dispatch is of unusual importance; it is cumborsomo, because
both reviewing bodies have to travel independently through the
same investigation; and, it would be quite unnecessary if either one
of the reviews were handled by appropriate methods.
The l)oard should be within tho classified civil sorvico and should be

constituted byr a regular' system of civil-servico l)romotion from the
customs service, including especially the al)l)raisers, assistant al)-
l)raisors, examiners, confidential ngonts, and special agents.
The appointments should be for lifo, subject to removal on charges.
A board so constituted would, in our opinion, havo the following

decisive adlvantages:
It would furnish the requisite aggressive safeguard against the

scandalous fraudulent undervaluhations which have boon so injurious
to honest merchants.

It would have the qualifications and training above pointed out as
essential.

S D)-3-1--vol 20--b
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It Would, by reason of its pormnanenco of. tenure an(l selection by
merit, command confidence in its fairness,

It would expedite the proceedings.
It would reach more accurate results.
It would provide a consistent structure for the entire administra-

tion of appraisomnents.
It would tone up the service by providing a line of promotion for

meritorious and officiont service in the lower grades.

ALTERNATIVE RECOO NDATIONS.

If it be doomed advisable or necessary to continue the present
double jurisdiction of the board, there are certain changes which in
our judgment should still be made.

As to classification questions, the board should act by a single gen-
oral appraiser instead of by a board of three, as at present. This is
the juclgmnont of practically all of the present members of the board
and it is the best opinion of the other witnesses whose views we
have received, The present practice is cumbersome, unnecessa-
rily wastful of time2 and unnecessarily laborious. It is also costly
from the clerical point of view, owing to the fact'that it practically
requires the transcription of the testimony in subIstantilly all the
cases. So long as there is a fhial review by the Court of Customs
AppeOls it sooeis sufficient that the review in the first instance should
be by a single general appraiser.
As to reappraisements. If the present board is to be continued as

the final appellate body, the present intermediate appeal to the single
gonoral appraisers should be eliminated andi replaced by an interme-
diato appeal to a board of examiners constituted as recommended
above.

This change is recommended by the report of the appraisoment
commission of the Treasury Department at pages 105 to 107, inclu-
sive, and for the reasons fully stated in that report we concur in the
recommendation,
The change is opposed by the mombors of the present board and

generally by the customs attorneys and importers, but what seems
to us the better opinion favors it, and we are convinced of its dosira-
bility for the same reasons which have led us to our principal rec-
ommeon(lation.
Thus there would be provided at least at one stage an opportunity

for a thorough investiyatory reexamination, and this is essential to
the due security of the revenues.

13i4partisan appontments.'-Tho requirement that the ap oint-
monts to the board Slhoul(I b) bilartisan should be repealed. .Lt has
worked harmfully to the board and is bound to continue to be
injurious to it. The tendency of the requirenonnt is to emphasize
political considerations for those positions, though suh consideratios18
are wholly inapplicable. The theory of the requirement appears to
be that party ( ifforoncos concerning tariff legislation should be ro-
flectod in tho board which interprets the act and fixes the values on the

8
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imported goods. That theory was not carried out in reference to the
Court of Customs Appeals and it should have no greater application
to the board than to that court.

Protest fee.-If the present general constitution of the board is
retained, a protest fee should be required as a condition rocedont to
the forwarding of protests by the collector to the board; but the time
allowed importers to determine whether to protest at all should, in
this event, be extended to thirty or forty-five days. This is for the
reasons we have stated in our principal recommendation above.

The difficulties and expense of the clerical work would be enor-
mously reduced by the imposition of the small protest fee suggested
above.

An appeal fee of $1 on reappraisoments should be imposed for
the same general reasons, though the need of this is less urgent.

THE CLERICAL WORK OF T BOARD.

We have not made a detailed study of the clerical machinery of the
board because such an investigation has already boon recently made
by experts on the subject. We refer to the report of Messrs. Spring-
stead & Bartlett, and to the further examination and considolration
of that report by Messrs. Price, Waterhouse & Co. We concur in the
result of these reports.

Very respectfully,
WINFRED T. DENISON,

A8&istant Attorney General, Chairman.
WILLIAM LOEB, Jr.,

Collector of Custom8, New York.
FHL1x FRANKFURTER,

Law Officer, Bureau of Insular Affairs.
FEBRUARY 16, 1913.
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