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REMEDIES AGAINST DUMPING OF IMPORTS

FRIDAY, JULY 18, 1986

U.S, SENATE,
SUBCOMMITTEE ON INTERNATIONAL TRADE,

COMMITTEE ON FINANCE,
Washington, DC.

The committee was convened, pursuant to notice, at 9:80 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. John C. Dan.
forth (chairman) presiding,

Present: Senators Danforth, Chafee, Heinz, and Pryor.
(The press release announcing the hearing, an opening statement

of Senator Grassley, and a staff report on S. 1655 follow:]
IPrew Releaso No. 80-0541

FINANCE COMMIrrEE ANNOUNCES HEARING ON S. 1655

i Senator Bob Packwood (R-Oregon), chairman of the Senate Committee on Fl.
,ance, announced that the International Trade Subcommittee will hold a hearing
ot S. 1655, introduced by Senator Arlen Specter (R-Pennsylvania). The hearing will
take place on Friday, July 18, 1986, beginning at 9:30 a.m. in room SD-215. Senator
Danforth (R-Missouri), chairman of the subcommittee, will preside.
1S. 1655 would make remedies of retroactive damages and equitable relief available

Federal court to private parties injured by import sales at less-than.fair value, as
d~flned in the Tariff' Act of 1930. S. 1655 would also create a private remedy for
damages sustained as a result of customs fraud violations.

S. 1655 was favorably reported by the Judiciary Committee on March 20, 1986. In
announcing the hearing, Senator Packwood expressed appreciation for the Judiciary
Committee s agreement to referral of S. 1655 to the Finance Committee for its con-
sideration.

Senator Packwood said that "Senator Specter's proposal raised issues of great Im.
portance in enforcement of our trade laws-notably whether and how to provide a
private remedy against dumping of imports in this country. I hope this hearing will
provide a full opportunity or consideration of Senator Specter's bill, along with
similar proposals for retroactive relief, In the context of our overall trade policy."
Senator Packwood noted the committee's particular interest in receiving the com-
ment from U.S. industries that considers the adoption of such a proposal necessary
to provide them adequate protection from unfairly traded imports, as well as from
U.S. exporters that might be affected were similar rules adopted by our trading
partners.
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STATEMENT OF SENATOR CHARLES E. GRASSLEY

JULY 18, 1986

MR. CHAIRMANt

I APPRECIATE YOUR HOLDING THIS HEARING TODAY TO ADDRESS

THE QUESTION OF HOW WE HANDLE DUMPED GOODS ON THE U.S. MARKET.

FOR SOME TIME, I HAVE BEEN CONCERNED ABOUT THE PROBLEM OF

OUR FOREIGN TRADING PARTNERS DUMPING GOODS ONTO THE U.S.

MARKET, EITHER FOR THE PURPOSE OF CAPTURING MARKET SHARE OR

REDUCING OVER-PRODUCTION OF THEIR GOODS. FOR EITHER PURPOSE,

IT HAS BEEN TO THE DETRIMENT OF OUR DOMESTIC PRODUCERS.

WHILE I WOULD AGREE THAT OUR DUMPING LAWS MAY BE WORKING

AS INTENDED UNDER CURRENT LAW, I WOULD ARGUE THAT THE SOLUTIONS

ARE NOT ADEQUATELY ADDRESSING THE LARGER PROBLEM AS I SEE IT,

NAMELY, IN THE FOLLOWING INSTANCES:

I. WHEN AN INDUSTRY HAS BEEN HARMED BY DUMPED GOODS AND

AN AFFIRMATIVE FINDING HAS BEEN MADE, BUT THE DUMPING MARGIN

ASSESSED, FOR THE MOST PART, IS ONLY APPLIED PROSPECTIVELY.
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2. WHEN THE DUTY IS ASSESSED THE EXPORTER NEED ONLY RAISE

THE PRICE TO "FAIR VALUE" AND ANY DUTY COLLECTED ON THAT ENTRY

IS EVENTUALLY REFUNDED.

I AM CONCERNED THAT THIS IS A CHEAP PRICE FOR THE EXPORTER

TO PAY TO CAPTURE MARKET SHARE. WHILE THE PETITIONER MAY HAVE

WON THE INITIAL PETITION FOR RELIEF, HE MAY HAVE LOST SUCH A

LARGE SHARE. OF THE AMERICAN MARKET HIS BUSINESS IS NO LONGER

AS PROFITABLE AS IT WAS, OR EVEN WORSE, HAS BEEN DAMAGED TO AN

EXTENT THAT HE NO LONGER CAN AFFORD TO STAY IN BUSINESS.

IT IS FOR THIS REASON THAT I AM CONTEMPLATING OFFERING

LEGISLATION THAT, WHILE NOT GOING AS FAR AS SENATOR SPECTOR'S,

WOULD INCORPORATE SOME OF HIS ORIGINAL THOUGHT ON THIS ISSUE.

IN FACT, I COMMEND HIM FOR BEING TENACIOUS OVER THE LAST FEW

YEARS ON THIS ISSUE, AND MAKING US MORE SENSITIVE.

MR. CHAIRMAN, I LOOK FORWARD TO HEARING MY COLLEAGUES

TESTIMONY, AND AGAIN COMMEND YOU FOR HOLDING THIS VERY TIMELY

HEARING.
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On Friday, July 18, beginning at 930 a.m. in Room SD-21S,

the International Trade Subcommittee will hold a hearing on S.

1655, introduced by Senator Specter. A current witness list is

attached.

S. 1655 would provide private damage temedies in federal

court for dumping and for customs fraud. Senator Specter has

introduced similar but not identical (duwrping) measures in

previous Congresses, the proposals were defeated twice as floor

amendments. This year, S. 165S was reported favorably by the

Judiciary Committee in Match. The bill has been sequentially

refereed to Finance until August 1, 1986, at which time the

Committee will be discharged.

Proposals similar to S. 165S's provision on dumping have been

included in the House-passed omnibus trade bill (H.R. 4800,

Section 158) and introduced in the Senate (s. 2408 - Cranston,

Baucus).
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I. THR PROBLEM

A. Dumping Duties are Pcospective

Title VII of the 1930 Tariff Act, as amended, provides an

administrative comedy against "dumping" of imports in the U.S. at

"less-than-fait value" (LTPV). These provisions are authorized

by GATT Article VI and its related Anti-Dumping Code, under which

several other developed countries (notably those of the European

Community, Canada, and Australia) also provide dumping remedies.

Under title VII, a petitioning domestic industry may obtain

import relief if it demonstratess

(1) to the International Trade Commission (ITC) that it is

materially injured by imports and

(2) to the Department of Commerce (DOC) that the goods ace

being sold in the U.S. at less-than-fair value.

In determining fair value, DOC normally investigates, for the

six-month period preceding initiation of the case, the prices of

accused foreign producers. An import will be deemed "dumped" in

the U.. if its U.S. price is lower than:

(1) The home-market price for the same product (or a third

country if there is no home market)h or

2 of 13
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(2) A constructed value of the product (based on its cost of

production plus allocated overhead and fair profit).

Thus, tor example, if a Korean toy producer sells its product

in Korea for $10, but in ,the U.S. foe $8, it will be found

dumping by $2. Or, alternatively, the Korean may be found

dumping even if the price in both markets is 08, if the cost of

producing that toy was $10, The comedy for this dumping would be

imposition of a duty equal to the margin of dumping ($2, or 2S%

of the U.S. entered price).

The remedy, however, ts applied prospectively only. Dumping

duties ace imposed only after DOC's preliminary dumping

determination, which by statutory deadline normally comes 160

days after filing of the petition. (In unusual circumstances,

the duties may be imposed retroactively to qO days before the

preliminary determination.) Moreover, only estimated duties ace

collectedi the exporter need only raise its price to "fait"

value, and any duty collected on that entry is eventually

refunded. In the above example, importers of the Korean toy will

henceforth be required to deposit 25% of the value of the

imported but on verification that the U.S. price has been raised

to the home market price, the deposit will be refunded.

Any duties actually collected by Customs ace deposited in the

Treasury. Nothing goes to the petitioning industry, whose sole

3 of 13
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benefit in the case is derived from raising imports' prices to

"fair" value.

Proponents of additional cefnedies for dumping argue that the

existing administrative comedy:

(1) is an insufficient deterrent to dumping and

(2) fails to provide a remedy at all in certain stituations,

including:

(a) fast-turnover products, particularly in the high-tech

area, where by the time a dumping case can be brought

and won, the mackot has moved on to the next-

generation products and

(b) hit-arid-qun du.gnAiq involving a large, one-time

unloading of dumped product.

Be The 1916 Act Requires Predatory intent

The 1916 Antidumping Act, 15 U.S.C. S 72, provides an

antitrust comedy for acts similar but not identical to "dumping"

under Title VII. The 1916 Act makes it unlawful to import any

article at a price "substantially less" than its "actual market

value or wholesale price" -- if done with the intent of injuring

a U.S. industry or restraining trade. In addition to criminal

4 of 13
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penalties, any person injured by a violation can sue in federal

court and recovec t.ceble damages,

The 1916 Act has rarely been invoked and is widely considered

practically useless, primarily because of the difficulty of

proving the importer's pcedatory intent.

It. S. 1655

A. Desccibed

S. 1655 would amend the 1916 Act to provide a comedy in

federal court foci

1. "dumpino" as defined in Title VII (i..,. sales in the

U.S., below home market price or constructed value, that

injuce a U.S. industcy), without having to pcove any

pcedatocy intent on the pact of the dumped.

Any person injured by dumping may sues

1. the manufacturer of the imported pcoductv

2. the ex-octeci and/oc

3. the imeotte , if related to the manufactucec oc expocter.

If the plaintiff proves the dumping, S. 1655 directs the couct to

awards

5 of 13
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1. "equitable relief" -- presumably an lnjuncti~on against

further importationy or

2. if an injunction cannot be timely given or is otherwise

inadequate, damages for injuries sustained.

Thus, returning to the example above, the court would receive

evidence on whether the Korean toys were dumped and on whether

the domestic industry was injured, applying the same standards as

do the ITC and DOC under Title VII. Assuming the court found

dumping, it would then ban importation of the Korean products.

Or, if such. an injunction were inappropriate, the court would

require the dumper to compensate the plantiff for any damage it

suffered from the dumping. Foe example, the plaintiff might be

able to show that as a result of the $2 underselling by the

Koreans, it lost $100,000 in sales, on which it would have earned

$30,000. The court would order the Korean producer (or its

exporter or related importer) to pay plaintiff $30,000.

S. 1655 would not preclude the filing of an administrative

case under Title VTI in addition to this action in federal court.

In addition, S. 1655 includes language applying its provisions to

subsidized as well as dumped goods.

6 of 13
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B. Arguments Pro

1. Whereas under current law dumping is essentially penalty-

free (up through several months after the filing of a,

case), S. 1655 would provide a strong deterrent to

dumping.

2. S. 1655 would provide relief in a number of situations in

which prospective relief is too late.

3. S. 1655 would provide genuine compensatin to the victims

of dumping.

4. Dumping, as defined in Title VII, has been outlawed by

the international community. There is no good reason to

deny a private party injured by the wrong the

opportunity, through court action, to prevent further

harm or to obtain compensation for the injury.

C. Arguments Con

Opponents of the bill -- including the Administration, which

is strongly opposed -- counter that

1. S. 1655's remedy is disproportionate to the wrong. Much

dumping, as defined in Title VII, is inadvertent and/or

merely meeting price competition in the U.S. market.

7 of 13
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2. The large potential retroactive liability -- for

manufacturer, exporters, and U.S. importers -- would

chill much legitimate trade.

3. Many US. firms' are subject to dumping orders abroad and

would be affected by any "mirror" legislation adopted by

our trading partners.

4. Existing law provides a relatively fast and effective

remedy, adjudicated by expert bodies with large staffs.

Courts are poorly equipped to handle the kind of

investigations and complex price adjustments conducted by

the ITC and DOCs federal court litigation would

inevitably be more time-consuming and costly.

5. S. 1655 is inconsistent with the GATT, whch, in

authorizing the imposition of prospective dumping duties,

sets out the exclusive permissible remedy for dumping.

Article 16(1) of the Antidumping Code provides: "No

---specific action against dumping . # . can be taken except

in accordance with the provisions of the GATT."

Proponents of S. 1655 counter that the GATT circumscribes

only the governmental remedy they argue that a private

damages remedy is outside the scope of the GATT, at least

as long as it does not establish standards of pricing or

injury that differ significantly from those of the GATT.

8 of 13
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III. OTHER PROPOSALS

A. House Bill

Section 158 of the House omnibus trade bill, H.R. 4800, would

add to Title VI a similar private remedy for dumping. Like S.

1655, it would allow a private party injured by dumping to being

an action in federal court to recover damages. The major

differences

1. It could be used only where the DOC/ITC had already

issued a final dumping order under Title VII.

2. Action could be brought against the manufacturer; or any

importer or exporter "who knew or had reason to know"

that the import was dumped. The legislative history

suggests that a strong presumption of knowledge should

exist where the importer or exporter is affiliated with

the manufacturer. By contrast, S. 1655 would impose

liability on any exporter, but on importers only when

they are related to the manufacturer or exporter.

3. There would be no preference for injunctive relief

(banning of imports)l damanages would be the normal

comedy.

The pro's and con's are similar to those for S. 1655.

9 of 13
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B. S. 2408 (Baucus, Cranston)

S. 2408 also creates a private damages remedy in federal

court for dmping. Like the House bill, it would ceqire first a

final antidumping determination by ITC/DOC. From there, S. 2408

establishes a rather complex procedure

1. At the end of the ITC/DOC case, the petitioner would

elect to simply allow imposition of antidumping duties as

under current lawl or to pursue compensation under this

provision.

2. if the latter course is chosen, any dumping duties

collected would be deposited in a separate fund in the

Treasury, to help satisfy any subsequent court award

against the defendant.

3. During the course of DOC's annual review of dumping

orders, other petitioners would be given an opportunity

to join in, and original petitioners would seek

additional damages incurred since the original award.

Some major features of S. 2408:

1. The court would not re-try the issues, already decided by

the ITC/DOC, of whether injurious dumping had occurred

petitioner would only need to prove its damages.

10 of 13
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(Opponents of this approach argue that foe reasons of due

process and, proof of damages, the court would almost

certainly have to find dumping independently.)
1

2. S. 2408 would allow the court to award the injured

producer not only actual damages, but also up to treble

damages in cases involving repeat offenders or serious

harm to U.S. industries, such as driving firms out of

business.

3. Only foreign manufacturers, or entities controlled by

them, could be sued.

4. The provision would no longer be enforceable if found by

a GATT panel to be inconsistent with the GATT.

Again, the pro's and con's are similar to those raised

regarding S. 1655.

C. Multiple Offenders

S. 2408 also would create a penalty for multiple offenses by

a dumper. The second time within a ten-yeac period that an

entity is judged to be dumping within a broad product acea, DOC

is directed to see that entity in federal court for a civil

penalty. (Note that a repeat offense of dumping on the same

product is not generally possible, since once a dumping order is

11 of 13
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in place, the product is typically subjectito monitoring and

imposition of duties for many years under the existing order.)

The penalty is equal to half the fair market value of dumped

goods during the preceding year. For the third and any

subsequent offensep the penalty would be 100 percent of the value

of the imports.

IV. PRIVATE REMEDY FOR CUSTOMS FRAUD

Section 592 of the 1930 Tariff Act prohibits fraud in the

importation of goods into the U.S. Enforcement tests with the

Customs Service, which may seek civil or criminal penalties in

federal court. Typical examples of customs fraud include

mislabeling or misdescription of imports to evade a duty or a

quota.

8. 1655 would create a private remedy for such customs fraud

violations. It would permit the US. producer or wholesaler of a

competing product, injured by the customs fraud, to bring an

action fors

1. equitable relief (presumably an injunction against

further imports)l or

2. if injunctive relief is inadequate, compensation for the

injury.

12 of 13
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The plaintiff may recover for a fraudulent, a grossly negligent,

or a merely negligent customs violation.

Proponents of the proposal argue that it would enhance

enforcement of the customs fraud statute and provide

cbmponsation, not now available, to those injured by its

violation.

Opponents of the proposal argue that S. 1655 seeks to provide

a remedy for injury caused the U.S., rather than a private

industry. They note that many customs violations, particularly

negligent ones, are both common and not particularly serious. To

impose potentially large liability on such actions would disrupt

and chill legitimate trade. Moreover, the proposal is likely to

make settlements in customs fraud cases difficult, since

acknowledging a violation might lead to a private court action.

The Administration, which strongly opposes the proposal, also

argues that it would disrupt government enforcement of the

statute.

(TED-0401)
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Senator DANFORTH. Senator Specter has long advocated a judicial
remedy for dumping cases, and he has I think at least twice, of-
fered amendments on the floor of the Senate relating to this con-
cept. He has also introduced a bill and has asked for a hearing in
the Finance Committee on his bill. This is the hearing; and Sena-
tor, we are delighted to see you in this forum.

Senator Heinz, do you have a comment? '
Senator HEINZ. Mr. Chairman, thank you. I do. First, I want to

commend my colleague, Arlen Specter, who has been working on
the issue of how to get swift relief for an industry that is being be-
leaguered by unfair foreign competition. I think all of us were re-
minded only yesterday by the failure of one of our largest compa-
nies, the LTV Corp.-which is the Nation's second largest steel-
maker, of just how critical timely action is. If Senator Specter's leg-
islation had been law 2 years ago when the President made a com-
mitment to impose voluntary restraints on foreign .inports, it is my
view that the steel industry would not have found itself in the diffi-
cult straits that it is in today. Although the President's program
has slowly ratcheted down imports to very close to his stated goal
as of last month, it has taken in excess of 2 years to reach that
point.

I would also add that this morning I met with Bruce Smart, the
Under Secretary of Commerce for Trade Administration to urge
the administration to address a very serious problem with the ad-
ministration's voluntary restraint program, which is this: Although
the voluntary restraints are on the threshold of actually meeting
the President's stated objective of-if you include semiished-
20.2 percent of the market-they are at about 20.5-a very serious
problem exists because in each of the VRA's, the administration
ceded or conceded their right to initiate antidumping and counter-
vailing duty cases.

As a result, as the steel market domestically has been shrinking
as imports as a percentage of the market have been coming down,
prices have plummetted and have remained quite low, depending

!on the market sector you are talking about, because, notwithstand-
ing the fall of the dollar, other countries have been subsidizing or
swallowing the cost. As a result, for example, Japanese steel is
coming into the United States, notwithstanding the 40 percent ap-
preciation of the yen, at the same price or less as a year ago.

Brazil is shipping steel in at lower and lower prices, and we are
powerless under these VRA's to do anything about it because
nobody, neither the industry nor the administration, under the
terms of those VRA's can initiate antidumping or countervailing
duty suits. What I have urged the administration to do is to replace
its VRA's with orderly marketing agreements that do not contain
the restrictions on antidumping or countervailing duty rights of
action and to initiate immeatel antidumping and countervailing
duty suits where appropriate. Thi could be done under the nation-
al security section of our trade law that gives the administration
the necessary authority. Further, it is this Senator's belief that the
bankruptcy of LTV will force other similarly situated steel compa-
nies to follow its lead into bankruptcy because of the reduced load
to LTV by virtue of removing many of its contracts and creditor
arrangements. I cannot see how other steel companies can, in large

0
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number, fail to follow them into chapter 11 for the very same cost
reduction creditor-sheltering reasons.

If that happens, we would be on the verge of the wholesale de-
struction of our steel industry. Therefore, I think the President is
fully justified in using his national security authority to take
action.

Senator Specter, this was not exactly the opening statement
either you or I anticipated for this hearing, but it comes back to
your legislation because your legislation, had it been on the books,
would have, I think, prevented the impasse and sad situation at
which we appear to have arrived. So, I welcome you and I thank
you for being here, and I commend you on your aggressive champi-
oning of this legislation.

Senator DANFORTH. Senator Specter. Thank you.

STATEMENT OF HON. ARLEN SPECTER, U.S. SENATOR FROM THE
STATE OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chairman, Senator
Danforth, and Senator Heinz. I am pleased to be here before the
Finance Committee to present my views on Senate bill 1655. This is
legislation which would grant jurisdiction in the Federal courts to
issue injunctive relief and award damages where there are existing
violations of U.S. trade laws. This bill has been passed by the Judi-
ciary Committee unanimously and is on referral to the Finance
Committee given its obvious interest in trade matters.

This legis action now has the support of 14 U.S. Senators, includ-
ing Senator Dole, the majority leader; Senator Byrd, the Democrat-
ic leader; and Senator Thurmond, the chairman of the Judiciary
Committee. This legislation has been the subject of intense effort
on my part for the past 5 years. Legislation of a similar nature was
introduced in the 97th Congress and again in the 98th Congress
and Senate bill 1655 is currently pending in the 99th Congress. I
have a commitment from Senator Dole, the majority leader, to
bring the bill to the floor promptly upon the discharge by this com-
mittee on August 1.

Mr. Chairman and members of the committee, I would suggest
that this is a long overneeded and a very fundamentally fair bill.
What it does, in essence, is grant to private parties the opportunity
to enforce existing law. It really seeks only to provide a remedy for
existing prohibitions in the law. It is currently illegal to send goods
into this country which are subsidized or dumped. There are many
practices which are forbidden, for example, under the Multifiber
Agreement; and these laws are violated with impunity repeatedly
and at enormous cost to this country and the industries and work-
ers in this country.

As a Senator from Pennsylvania, steel and textile imports have
been catastrophic. Senator Heinz puts his finger on it when he
notes this morning's headline on the front page of the Washington
Post about LTV in bankruptcy-the biggest company in the history
of the country to be in bankruptcy-.$4 billion, and decimated by
the steel imports, as the headline recites. There are many more in-
dustries in my State arid many more industries in this Nation, In-
cluding coal and cement and electronics, shoes and textiles and
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garments, all unfairly dealt with. This bill, S. 1655, would give to
the Federal courts the authority to enforce the law; and that really
isn't very much to ask.

I had occasion to discuss this bill personally with President
Reagan on July 81 of last year and received a favorable response-
not a commitment, but a favorable response. There is a reluctance
on the part of some office holders in the administration-Cabinet
officers-to see such legislation enacted because it takes away some
Executive authority; but that, Mr. Chairman and members of the
committee is precisely the problem. The executive branch has been
trading ofi industries and jobs in the name of foreign policy. If it is
in our national interest to make certain concessions to Great Brit-
ain, let's pay for it out of the National Treasury instead of allowing
British steel to come to the United States and be subsidized to the
tune of $250 a ton. If it is in the interest of our foreign policy to
permit Colombian coal to come to the United States, then let's pay
for it out of the National Treasury.

These questions are very hard to answer for Pennsylvania steel
workers, as Senator Heinz well knows because he gets them with
the same frequency, repitity, and intensity that I do. I put a simplequetion to Secretary of the Treasury Regan 2 years ago when the
111k ury Department was before the Appropriations Committee
asMking for $8.4 billion for the International Monetary Fund. And
the question tells the whole story: Why should a Pennsylvania steel
worker pay taxes to the Federal Government, which then advances
funds to the International Monetary Fund, which then loans
money to Brazil, which subsidizes its steel industry which steel
then is imported into the United States and puts the Pennsylvania
steelworker out of his job. He is no longer a taxpayer. He can't pay
taxes any more, because he's unemployed.

And Secretary Regan's response was that it would be cataclysmic
to Brazil. Well my response to that was obvious. I am worried
about the cataclysm to workers in Pennsylvania and to the rest of
the United States.

Mr. Chairman and members of the committee, I believe the judi-
cial remedy is preeminently effective and preeminently feasible. As
a practicing attorney, I have had considerable experience in the
Federal courts, dealing with temporary restraining orders, dealing
with preliminary injunctions. They are not easy, but they are
doable; and they are doable with reasonable promptness.

The case of Marathon v. Mobil Oil took 6 weeks to ltigate in the
Vi U.S. District Court in Cleveland-a Federal court in Cleveland-

complex questions of law and fact. When the steel companies or
Vi others have gone to the International Trade Commission, they have

taken in voluminous materials. I remember the Trigger-Price
mechanism case in 1979. United States Steel brought wheelbarrels
full of materials. And by the time these cases are taken there, the
lawyers have worked them out and there is substantial evidence-
sufficient evidence-to show irreparable harm and to get the kind
of injunctive relief which is necessary.

Once an injunction is issued, that injunction stands under court
procedures until there is a supercedious, which customarily re-
quires a bond; and those injunctions are very effective. The remedy
of prohibiting the steel or other goods from coming into the coun-
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try, I think, is fundamental. The added remedy of damages, I
think, is also very therapeutic and will be very much of a deterrent
to future violations of the law.

Now, Mr. Chairman, the whole case really is succinctly presented
in the International Trade Commission decision of 1984 when the
ITC, by a three to two vote, ruled that there ought to be restric-
tions on steel imports. And in 1984, Senator Heinz and I visited
with every one of the relevant Cabinet members in an effort to get
that ITC order upheld. We talked to the Secretary of Commerce,
Mr. Baldrige. We talked to the Trade Administrator, Mr. Brock.
We talked to the Secretary of Defense. We met with the Secretary
of State at the Republican National Convention in Dallas, a meet-
ing that I am sure Senator Heinz will recollect. And the whole
matter really came to a head when Senator Heinz and I met with
Secretary of State Schulz. The meeting was cordial, but the sub-
stance was negative. And the substance was negative because the
State Department wanted to have some additional leverage on for-
eign policy, through administration control of what would happen
as to upholding the ITC order limiting steel imports.

Mr. Chairman, blacks, women, and litigants generally have re-
ceived justice when they can go to court and they can have a
remedy impartially administered under the law, as opposed to rely-
ing upon a political decision. For a variety of reasons, the adminis-
tration would seek to trade off industry and jobs for foreign policy
or other considerations. S. 1655 still leaves the administration lati-
tude, if there is a real national security interest or a substantial
interest, to step in.

But absent that, Mr. Chairman, I would urge that the Finance
Committee should lend its support to this bill. It is, as I said, essen,
tially a remedy. That is why it went to the Judiciary Committee,
and it has been sent here on the request of the Finance Committee.
And I am delighted to have your guidance and the assistance of
staff, and there have been some very intensive conversations on
the bill; and I very much appreciate your help Mr. Chairman and
Senator Heinz. You, Senator Danforth, and I have met in your
office and we have talked about it-not more times than I would
like but perhaps more times than you would like.

There has been a lot of staff work. A trade bill has come out of
the House of Representatives where this provision essentially has
been put in. Others in the U.S. Senate have put in similar legisla-
tion; and I do think that there will be trade legislation this year.
Trade Representative Clayton Yeutter was in Philadelphia last
night for a Republican State Committee dinner. I had the pleasure
of speaking with him and lobbying him both at the dinner table
and from the podium on this measure. I think it is plain that there
is going to be some trade legislation. This is not protectionism.

We have worked on it and have had repeated meetings with all
the Cabinet officers on it, and I think the time has come to pass it.
I would urge support by this very distinguished committee. I do
thank the committee for convening on this on a day when the Tax
Conference is in session. I know how busy you are. Thank you.

Senator DANPOUTH. Senator Specter, thank you very much.
Dumpjing cases are pricing cases. They have to do with pricing
practices; and I guess the most comparable sort of case or sort of
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legislation would be the Robinson-Pattman Act. There is a defense
in the Robinson-Pattman Act for meeting competition. In other
words, the Robinson-Pattman Act allows discrimination among
buyers in pricing practices if that discrimination is justified. There
is a justification for price discrimination if it is necessary to meet
competition. If we were to provide a judicial remedy for dumping,
would it make sense to have some exception or exceptions, especial-
ly in the case of pricing which is necessary to meet competition?
Let me give you an example.

Let's suppose that I am producing something in, say, Japan; and
our market is closed. My Government is protecting me and we are
able to charge high prices in our domestic market. We want to sell
this product abroad, and the foreign market is competitive. There
are several people selling the same product, so the price is lower
abroad than it is at home. Under that sort of circumstance where
It is necessary to meet competition, wouldn't it make sense to pro-
vide a defense?

Senator SPEcTER. Mr. Chairman, my reaction is negative; and a
couple of thoughts come immediately to mind. One is that it would
be a very rare situation-of course, this doesn't go to your point.
When Great Britain subsidizes steel at $250 a ton, they are coming
in under LTV steel prices; but the other thought which comes to
my mind-and I would want to reflect on the question further-is
that the case you cite in Japan ought not to be carried out so that
the Japanese exporter to the United States can use a closed
market, which has excluded Americans from--

Senator DANFORTH. I think I focused too much on the cause of it,
but it seems to me that there are cases perhaps where a manufac-
turer of a product is able to charge a higher price at home because
the foreign market is more competitive than the domestic market.
And therefore, in order to meet competition in an entirely different
market, they would have to reduce prices. The prices may be above
the cost of the manufacturer; he is still making a profit but it
would be below the cost in the domestic market. Under that cir-
cumstance, where otherwise he is just out of business in the
market, is It necessary under all circumstances to charge as much
on the foreign market as you do on the domestic 'market?

Senator Spwru. Mr. Chairman, I don't know that you can
modify your hypothetical to eliminate the problem that I was start-
Ing to suggest, unless the transportation costs are so high from,
sa the United States to Japan or any foreign market. If they ,are

abeto .sell, them in their own, market at a high p rice, they aire
doing so because importers into their market are being kept out.

Senator DANFORTH. Maybe and maybe not.
Senator SPzCTR. Well, what is the other circumstance? If the

United States is selling a widget in the United States, why
wouldn't we sell It in Japan if we could and transportation costs
and what elses?

Senator DANFORTH. Maybe there are other suppliers of the same
goods that have distributors and advertising campaigns in the
United States but don't have them in Hong Kong or Taiwan, or
some place.

Senator SpnCR. I think that if the market in Japan or Hong
Kong or Taiwan is such that the Japanese manufacturer in Japan
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can sell it at a very high price then the American competitor
would be in Japan very fast. So, f think there is a necessary inter-
relationship as I focus, on the spot, on your hypothetical, with the
close-off of the market, say, in Japan.

Senator DANFORTH. Let me just ask you this. Even within the do-
mestic market, there are in the Robinson.Pattman Act circum-
stances under which differentiation in price is justifiable, and it is
a defense under Robinson-Pattman. Can't you imagine circum-
stances where a price differentiation would be a defense in a dump-
ing case?

Senator SPECTER. Yes, I think I can exercise my imagination to
that extent.

Senator DANFORTH. I mean, one example could be: Driving to
work today, I turned on the radio and a car dealer was saying
"Prices slashed; inventory is too high." And you hear that all the
time, you know. People have bargains that they offer. You know,
January white sales and whatnot. And there are cases, I think,
where it may be that inventory would have built up so high or ex-
pectations of the market would have been so great that they end
up being embarrassed, having a huge inventory; and they just have
to move the stuff.

Senator SPECTER. Mr. Chairman, I am prepared to work with you
on exceptions which pose problems in the competitive marketplace.'
The thrust of my bill is really quite different.

Senator DANFORTH. Yes.
Senator SPECTER. It is a situation where, say, LTV is selling steel

on the American market, and Great Britain is bringing it in, not to
meet LTV's price, but to sell it so---

Senator DANFORTH. I think I understand your problem and that
you understand mine. I mean, I understand that you want avail-
able remedies for real-life problems. You don't want--

Senator SPECTER. Prc'Iely.
Senator DANFORTH. You don't want some injured American man-

ufacturer to be out in left field forever in a dumping case; and
what I want is sufficient flexibility so that we don't have perverse
effects from whatever remedy we are fashioning. And what I would
hope from you-and I am willing to work with you on this-but
what I would hope from you is, if we could attempt to address be-
tween us or among us, whoever else wants to enter into this, if we
could attempt to address some of the practical problems that might
arise.

Senator SPECER. I think that is a very constructive approach,
Mr. Chairman. I would be delighted to do that.

Senator DANFORTH. Thank you. Senator Heinz?
Senator HEINZ. Mr. Chairman, thank you very much. I think the

two of you have echoed my feelings that we want to include, if we
possiblY can, Senator Specter's provision in legislation from this
committee. And I think there is a way to do that, to illuminate
some of the similarities and differences between your approach,
Arlen, and the House approach. Let me ask you this. The House
has a somewhat similarly constructed amendment-the Guarini
amendment-which gives a private right of action to plaintiffs to
sue a large number of people-foreign manufacturers, importers,
distributors, other domestic buyers--if the product that they are
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dealinF in was to their knowledge dumped or they had reason to
know it was being dumped.

How would you react to the House proposal? How different do
you view it from your own? Is it better or worse? Is it parallel?
How do you view that?

Senator SPnma. I do not-
Senator HEINz. How do you view that as an alternative or in con-

junction with your own?
Senator SPnMr. I do not favor cutting a broader remedy than is

necessary at this moment to meet the central problem. It is tough
enough to get legislation enacted and signed by the President
which is narrowly drawn, and that is why am on y looking at the
exporter. I want to stop the motivation of the exporter to send in
subsidized or dumped goods. I haven't discussed violations of the
Multifiber Act, which are very injurious to the textiles and appar-
el; but if the exporter can be enjoined, so that the goods never get
to the shore, that is ideal. If that cannot be accomplished in time to
prevent them from coming in, then the damage remedy ought to be
present; and that would deter others from bringing dumped goods
into the country. If you start to sue importers because they had
reason to know goods were dumped, and start to have a broader
range of prospective defendants, I think it just complicates the
issue. I am not looking for more people to collect damages from,
frankly. I am trying to stop the goods from coming in.

There is an analogy with burglary and the receipt of stolen
goods when there is an effort to prosecute the receivers. It is more
complicated, and I would not like to complicate the matter. I think
we ought to take only the first step; perhaps it could be expanded
at a later time, if the first step is insufficient. But I think it would
be unwise to expand the range of defendants too far at the outset.

Senator HENz. Now, there are going to be some people who are
going to testify-here will be supporters of your bill and oppo-
nents of your bill-but some of the opponents are going to testify
that your bill is not GATT-legal. They will make the argument
that the antidumping code language says that dumping duties are
to be the only remedy for dumping. How do you respond to that?

Senator SPrza. My legal opinion is that the bill is consistent
with the GATT. There have been extensive hearings in the Judici-
ary Committee on that issue, with trade experts and lawyers more
qualified than I to consider compliance with the GATT. Legislation
was introduced'prior to the time that I came to the Senate so some
of these opinions as to GATT legality go back to 1979. No one in
this room will be shocked to hear that lawyers have different opin-
ions on the compatibility of this bill and the GATT. But I think
there is ample basis for concluding that the bill is consistent with
the GATT.

Senator HEINz. -What is the principle argument? What is the
structure of the principle argument that contends that there is
GATT legality here to your bill?

Senator Spwam. Well, there is nothing in the GATT which stops
a signatory .country from requiring that imports essentially be
freely and fairly traded, nothing which entitles the exporting coun-
try to subsidize its goods or have its manufacturers dump their
goods. Those are violations of the'most basic principles for free
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trade and nothing in the GATT stops a signatory country from pre-
venting them.

As to the remedy for customs fraud, the Multifiber Agreement
has already passed the test of GATT. If somebody violates the Mul-
tifiber Agreement, there ought to be a remedy, and we simply can't
wait for the Customs Service to get to the issue.

Senator HEINZ. Senator Specter, thank you.
Senator SPECTER. Thank you, Senator Heinz.
Senator DANFoRTi. Senator Chafee?
Senator CHAFE. Thank you, Mr. Chairman. I apologize that I

have to leave. We have the Tax Conference, which I assume you
will also be attending, which starts at 10 a.m.

I am sorry to miss this because I know Senator Specter has been
working hard on this for many years. So, I will look over his testi-
mony and that of the other witnesses. I must say this bill gives me
some problems. I have my own concerns about the D.C. Federal
District Court getting involved in trade cases and trying to decide
these incredibly complex matters. We have specialists under the
ITC and in other agencies who now deal with these matters. But
the fact that Senator Specter has spent so much time on it obvious-
ly means that there is a good deal to be said for it. So, I would like
to--

Senator SPECTER. I have had occasion over the past 5 years to
bend your ear on a few well-chosen occasions, Senator Chafee.

Senator CHAFER. Yes. I thought I would throw you out a nice one
by saying that you support this idea so there must be something to
it. (Laughter.]

Senator SPECTER. There is something more to it than that good
reason. [Laughter.] I

Senator CHAFE. In any event, Mr. Chairman, I am sorry I
cannot stay and I want to congratulate Senator Specter both for
his initiative on this and also for his persistence. No one will ever
fault the junior Senator from Pennsylvania for lack of persistence.
Thank you.

Senator SPECTER. That is quite a compliment coming from one of
my keenest squash opponents, who is tops on persistence himself.

Senator CHAFEE. My only persistence is vainly challenging Sena-
tor Specter and hopefully seeking a win on occasion, but regretful-
ly, rarely. Thank you.

Senator DANFORTH. Senator Specter, thank you very much.
Senator SPECtER. Thank you very much,
Senator DANFORTH. Next, we have from the administration, Alan

Holmer, General Counsel, USTR, and Gilbert Kaplan, Deputy As-
sistant Secretary for Import Administration, Departmeht of Com-
merce.

Along with Senator Chafee, I am going to have to leave for the
Tax Conference, and I want to apologize to all witnesses for not
being able to be here for your testimony.

Senator HEINZ. I was afraid that you were going to apologize for
the chairman who is going to follow you.

Senator DAwiroRTH. No. I want to thank the chairman who is
going to follow me for handling this. I would like to-although this
is a little bit out of order-just put a question to Mr. Holmer and
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Mr. Kaplan and then leave and then ask you to proceed with what-
ever you would like to say.

Senator DANFORTH. Let's assume, and I do assume that Senator
Specter has a point, that he has a real beef, that dumping cases
can be prolonged, that relief might be difficult to come by, and
after you are hit by it you are back in the same situation all over
again. He wants something that is more manageable than the
present system.

Are you here Just to say we want the status quo, or are there
some possibilities in your judgment of attemptimg to address the
concerns that Senator Specter has pointed out, perhaps in a some-
what different manner?

Mr. HoLMER. How would you like us to proceed, Mr. Chairman?
Senator DANFO.RT. What I would like you to do-because I again

apologize for having to leave this hearing to attend the Tax Confer-
ence over on the House side-but what I would like to do is to ask
my question first and then leave and let you proceed with your tes-
timony.

Mr. HOLMER. Sure. Mr. Kaplan and I both have a number of
points that we both wanted to have a chance to make about the bill
and why it is that we find the bill unacceptable.

Senator DANFORTH. I understand. I want you to have all the op-
portunity you need to do that.

Mr. HOLMER. I appreciate that.
Senator DANFORTH. My hope is to ask you a more positive ques-

tion. I mean, is there some basis for Senator Specter's concern
about the present system, and is there anything that can be done
to make the present system more workable and to address the con-
cerns of Senator Specter?

Mr. HOLMER. Right. That is a fair question. The one issue that I
know has concerned a number of us in the administration, includ-
ing Mr. Kaplan and Secretary Baldrige and Ambassador Yeutter, is
the whole question of multiple offenders-a situation where you
may have a company that has violated the dumping laws on many
occasions. It seems to me that there is a very, very fine 'line that
one could walk in crafting a remedy to be GATT consistent. There
are three key principles that I consider essential in satisfying our
GATT obligations. The first is that it would need to be a proposal
that Just doesn't simply duplicate the dumping statute or take the
dumping statute and graft a new remedy onto it.

Congress could conceivably single out some other characteristic,
something like a separate antitrust remedy that I know your staff
has been looking at, and establish some kind of private action
against intentional, gregious kinds of d47mping. That would be the
first principle. It has to be something separate from a strict dump-
ing statute.

Second, it has to be something that would be consistent with the
national treatment standards of article 3 of the GATT and, in that
respect, whatever you design would have to put domestic and for-
eign products as well as domestic and foreign companies on some
kind of equal footing. And third, you can't have a situation where
injunctive relief In the form of an embargo is imposed where a
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court is able to stop the import of that product into the United
States. That just runs flat into article XI of the GATT.

So, those, it seems to me, are the three guiding principles that
the committee needs to consider very carefully in crafting a
remedy to make it GATT consistent. Now, Mr. Kaplan and I are
not antitrust lawyers; and more importantly, neither of us can
speak for the administration on antitrust policy. If you were to try
to craft an antitrust remedy, we would need to get the people from
the Justice Department involved as well to get their comments.

But strictly from a GATT standpoint, it seems to me those are
the three criteria you need to look at; and then, beyond that, once
you try to craft that kind of remedy, I think we need to take a
very, very hard and careful look at whether or not that, proposal
would be in the economic interests of the United States and wheth-
er or not we would want to have that kind of standard be applied
to U.S. exporters, who also dump on occasion. Mr. Kaplan, do you
have a comment?

Mr. KAPLAN. I might just add that Mr. Holmer and I have spent
about the last 2 months working full time on problems of the U.S.
semiconductor industry, and we are very concerned and very aware
of problems of recidivous dumping. I think if some other kind of
remedy were to be proposed or to be crafted, I think it should focus
on your recidivist continuing problem and not run-of-the-mill sort
of dumping, which I think is taken care of very adequately by the
current dumping law.

The second proposal covers every kind of dumping-inadvertent,
advertent, 1 instance, 20 instances. That definitely is something
that goes too far. So, you would want to look at something in the
antitrust context perhaps that looks at recidivism and looks, at
knowledge of continuing dumping.

Senator DrFownT. Presumably, if we did that in the antitrust
context, the remedy would be judicial.

Mr. HoLMEr. Yes.
Senator DANFORTH. Good. Thank you very much, and please pro-

ceed with your testimony; and Senator Heinz, thank you.
Senator HEizNz. Thank you, Senator Danforth. Mr. Holmer.

STATEMENT OF HON. ALAN F. HOLMER, GENERAL COUNSEL, U.S.
TRADE REPRESENTATIVE, WASHINGTON, DC

Mr. HoLMw. Mr. Chairman, thank you very much. Mr. Kaplan
and I have five points between the two of us that we would like to
make. He will make three and I will make two.

My first point is that S. 1655 violates our international obliga-
tions under the GATT and the Antidumping Code. The dumping
code expressly limits the remedy for dumping to the collection of
duties to offset the margin of dumping. Article 16, paragraph 1 of
the code states that no specific action against dumping of exports
from another party can be taken except in accordance with the
provisions of the General Agreement as interpreted by this agree-
ment. And article 8, paragraph ,3"states that the amount of the
antidumping duty must not exceed the margin of dumping.

This language prohibits the use of additional sanctions such as
fines or embargoes, imprisonment, or other draconian measures. As
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Senator Specter indicated, there is some degree of disagreement, al-
though I would encourage you to talk to your committee trade
counsel or to other lawyers who will be testifying today. We feel
very strongly that article 16, paragraph 1 does preclude anything
along the lines of the Specter bill.

Beyond that, it would also violate the national treatment rules
found in article 8 of the GATT and in many of our bilateral friend-
ship commerce, and navigation treaties. Article 3, paragraph 2 of
the GATT requires that the United States treat the products from
other countries no less favorably than products of U.S. origin. The
problem with S. 1655 is that, under its rules, the same conduct by
two firms-one foreign and one domestic-could be deemed unfair
competition subject to embargo in the case of a foreign firm, but
not punishable at all in the case of a domestic firm. This is a denial
of national treatment.

,S. 1655 would also violate article 11 of the GATT, which general-
ly prohibits embargoes or other quantitative restrictions. There are
other ways in which S. 1655 violates the GATT, but those are the
high spots. And obviously, we are concerned about GATT violations
because they provide a legal basis for our trading partners to re-
taliate against U.S. exports. At a time when we are attempting to
lead the rest of the world into a new, more effective international
trade regime, the lost thing we feel we should be doing is to walk
away from our international obligations when'they become incon-
venient.

My second point, Mr. Chairman, is that our companies dump,
too. The United States leads the world in the number of dumping
actions that have been filed against Its companies. These statistics
reflect our status as the world's largest exporter. But we should
think twice before we expose our exporters-for example of paper
or fertifihzer or corn or sugar or chemicals or machinery-we
should think twice before we expose them to the risk of embargoes
or extra antidumping penalties. I suspect our trading partners
would be happy to match us dollar for dollar and injunction for in-
junction.

Thank you, Mr. Chairman.
Senator Hmwz. Mr. Kaplan.
[The prepared written statement of Mr. Holmer follows:]

.

2!Af
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Testimony on 8. 1655

Alan F. Holmer, General Counsel
Office of the U.S. Trade Representative

before the Subcommittee on International Trade
United States Senate Committee on Finance

JUly 1, 1986

Mr. Chairman, and Members of the Subcommittee, I appreciate
the opportunity to testify before you on S. 1655.

At the very outset, I want to emphasize that the Administra-
tion is committed to an active and aggressive trade policy. We
are pushing forward on a number of fronts. First and foremost,
we are on thh verge of launching a New Round of Trade Negotia-
tions. We expect these negotiations to strengthen and extend
GATT disciplines and to shape the world trading system into the
21st century. Second, we have joined with the major industrialized
countries in the Group of 5 to address the underlying economic
factors that led to a substantial rise in the value of the
dollar. The Plaza Agreement of last fall and the Tokyo Summit
agreement of this spring are important steps toward reducing the
large swings that have affected trade flows in the past.

Although we have pushed for greater multilateral cooperation
with our trading partners, we have not hesitated to enforce our
trade laws against unfair foreign competition. Like you, we are
committed to the effective enforcement of the unfair trade laws.
We cannot and will not allow American firms and workers to suffer
injury from unfair foreign competition..

We have carried out this commitment. Last fall, the President
directed Ambassador Yeutter to take the unprecedented step of
self-initiating four section 301 investigations and accelerating
action in two others. In negotiations with Japan and the European
Communities over leather, semiconductors and EC enlargement, we
have demonstrated our commitment to prying open and keeping open
vital overseas markets for American exporters.

In the same fashion, we have aggressively enforced the
dumping and countervailing duty laws against foreign governments
and foreign firms that seek to obtain an unfair competitive
advantage in our market through dumping or government subsidies.
And our negotiations, ongoing at this very moment, to open up the
Japanese semiconductor market are aimed as well at eliminating
dumping in our market and in other markets around the world.

I tufn now to S. 1655. Mr. Chairman, the Administration
understands and shares Senator Specter's concern about the impact
of foreign dumping. But the Administration strongly opposes this
bill.
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In reviewing S. 1655, we have given careful attention to
the international obligations of the UnitedStates as set out in
the GATT and the 1979 GATT Antidumping Code. If we violate our
international obligations, other nations have a right to retaliate
against U.S. trade under the rules of the GATT and the Tokyo
Round Codes. We should not expose our exporters to this risk.
We have also considered the possibility that foreign governments
could enact "mirror" legislation. We should not enact rules
unless we are prepared to live by them in our own trade.

Mr. Chairman, we believe that S. 1655 is fundamentally
flawed. From the standpoint of U.S. trade policy, the bill would
make the Antidumping Act of 1916 into a protectionist windfall
for U.S. plaintiffs. It would represent a clearcut violation of
the GATT and would invite foreign retaliation against U.S. ex-
ports. It would encourage foreign governments to enact mirror
legislation with th#_oaim of exacting draconian antidumping
sanctions from American exporters, who are frequently the target
of antidumping proceedings abroad. Moreover, there. is no reason
to believe that the bill's judicial remedies for dumping would
work as quickly or effectively as existing administrative reme-
dies.

The bill is equally troubling from the standpoint of our
overall economic policy. It would deter legitimate business
behavior by imposing excessive sanctionson borderline violations
of the law. While purporting to be an antitrust remedy -- a bill
to promote competition -- it proposes import embargoes as a
preferred remedy. Mr. Chairman, this bill is decidedly not in
the overall economic interests of the United States.

1. The AntidumDina Act of 1916

The Antidumping Act of 1916 grants a private right of action
against predatory dumping in the federal courts. S. 1655 would
amend the 1916 Act by weakening the standards for liability under
that Act and by creating.a new private right of action for
customs fraud. To make it easier to establish
liability the bill would drop the requirement of predatory
intent. it would also create a rebuttable presumption of antitrust
liability if either the Commerce Department or the U.S. Inter-
national Trade Commission has issued an affirmative finding in
an administrative antidumping proceeding. The bill also encourages
the courts to issue injunctions barring the future importation of
products found to have been dumped.

The basic assumption of the bill is that an antitrust
remedy in the federal courts will provide faster, more effective,
less expensive and timelier relief to U.S. industries than our
current system of administrative remedies. We disagree. S. 1655
is more likely to encourage endless and expensive litigation in

65-138 0 - 86 - 2
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the federal courts of the sort we have seen in the antitrust
field. Unlike the anti-dumping laws, the Federal Rules of Civil
Procedure, which would govern litigation of claims under S. 1655,
do not contain strict time limits for resolution of antidumping
petitions. Also, the liberal discovery provisions of the Federal
Rules would permit antidumping defendants to engage in extensive
discovery to support antitrust counterclaims and the inevitable
affirmative defenses that dumping did not occur, that the imports
did not cause the injury claimed, or that the industry has not
been materially injured. The requisite proof of damages would
involve complex econometric analyses, the use of outside experts,
and protracted cross-examination, as in antitrust cases. The
primary beneficiary of S. 1655 would be an army of Wall Street
lawyers engaged in years of protracted (but well-paid) litigation.

In contrast, our current system of administrative remedies
for dumping can result in the imposition of offsetting anti-
dumping duties in less than a year. Under current law, the
Commerce Department and the U.S. International Trade Commission
are charged with the responsibility for conducting antidumping
investigations. In these highly accelerated administrative
rooeedings, it is the Federal Government, not domestic industry,

that undertakes the burden of investigating allegations of
injurious dumping. If the Commerce Department finds that dumping
has occurred and the ITC finds that imports are causing or
threatening material injury to a U.S. industry, then an antidumping
duty is imposed to offset the margin of dumping.

The Commerce Department and the ITC have enforced the law
vigorously and well. In the Trade Agreements Act of 1979,
Congress comprehensively revised the antidumping statutes. These
revisions were designed to correct some of the abuses of the
past. The Commerce Department and the ITC have carried out this
Congressional mandate. They have conducted a record number of
antidumping and countervailing duty investigations in the past 5
years. They do not miss deadlines. The law is being enforced.
And we have seen the dramatic immediate effect that a positive
finding of injurious dumping can have on imports of the dumped
goods'.

Apart from these administrative remedies, our companies also
can pursue normal avenues of antitrust relief if foreign companies
have engaged in predatory pricing or other forms of monopolistic
or anticompetitive behavior, Since Judge Learned Handls landmark
opinion in United States v. Aluinum Co. of America, 148 F.2d 416
(2d Cir., 1945), it has been clear that the Sherman Antitrust Act
can reach anticompetitive conduct that takes place abroad. Accor-
dingly, if a company concludes that administrative reliefr4s
inadequate and chooses to pursue an antitrust claim, it can do so
under current law.

Under these circumstances, I see no need for new antidumping
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legislation or for reform of the 1916 Act.

The lack of any apparent need for a new system of private
remedies becomes even more troubling if one considers'the other
policy consequences of the bill.

2. The GA

S. 1655 would represent a clearcut violation of the GATT.
Both the GATT and the Antidumping Code authorize the countries
party to them to levy antidumping duties to counteract injurious
dumping. The GATT rules on tariff concessions generally prohibit
any country that has given a tariff concession from impairing it
by adding any extra duty or charge of any kind imposed in connec-
tion with importation. But since the drafters of the GATT
recognized that injurious dumping should be condemned, they
created a special exception in Articles II and VI to allow the
imposition of antidumping duties.

The Antidumping Code, however, expressly limits the remedy
for dumping to the prospective collection of antidumping duties
to offset the margin of'dumping. Article 16 of the Code states:
"No specific action can be taken against dumping of exports from
another party except in accordance with the provisions of the
General Agreement, as interpreted by this Agreement." This
language prohibits the use of additional sanctions, such as
fines, or embargoes, imprisonment or other draconian measures.

S. 1655 would violate this rule in three ways. First, the
bill would authorize the collection of punitive troble damages on
top of the normal collection of antidumping duties. Second,
S. 1655 would permit unlimited retroactive damages, instead of the
essentially prospective remedy contemplated by the Code. FLnally,
S. 1655 authorizes the courts to issue equitable relief, in-
cluding injunctions banning the importation of dumped products.
These remedies are far in excess of those authorized by the GATT
or the Code.

S. 1655 would also violate the national treatment rules found
in Article III of the GATT and in many of our bilateral friendship,,
commerce and navigation (FCN) treaties. Article III:2 of the
GATT requires that signatories treat the products of other
signatories "no less favorably" than like products of national
origin. Similar provisions in most FCN treaties require national
treatment for nationals, companies and products of our treaty
partners. ,Under the rules in S, 1655, the same conduct by two
firms, one domestio and one foreign, could be deemed unfair
competition subject to treble damages in the case of the foreign
firm, and not punishable at all in the case of the domestic
firm. This is a denial of national treatment.

I note that a number of arguments have been put forward in
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an attempt to show that S. 1655 is GATT-legal. It has been
argued, for example, that "neither the GATT nor the Code deals
with private remedies, pursued in ordinary law courts, seeking
redress for past injuries caused by other private parties through
behavior that may also be 'dumping' at which duties may be aimed
in the future." But the claim that an antitrust suit s a purely
private action cannot withstand close analysis. A cause of
action in the federal courts necessarily involves the use of
state power to enforce legal rights created by the Congress
and adjudicated by the federal courts. To create a new cause of
action for dumping, Congress must enact a law amending the
Antidumping Act of 1916. Absent a law, the plaintiff could not
file a claim. The case would be heard by a federal court. The
courts are an arm of the United States Government under Article
11 of the Constitution. In short, litigation under the Antidum-
ping Act of 1916 clearly involves government action and goes far
beyond the realm of purely private affairs.

It has also been argued that "the Code also does not affect
other actions that are not in the nature of 'duties' that may
affect goods that are 'dumped.'" The thrust of this argument is
that if a government chooses to address dumping through the
imposition of duties, it must do so under the procedures set out
in the Antidumping Code, but at the same time, a government is
free to use any other means that it chooses to punish dumping.
This interpretation of Article 16, however, appears rather
implausible if one considers its consequences. Under this view,
a foreign government would be perfectly within its rights to
convict an American businessman of dumping and imprison him for a
period of 10 years,. since the government would have a right to
use whatever alternative sanctions for dumping it pleased.

it follows that Article 16 must stand for the proposition
that a government can provide its citizens one, and only one,
remedy for dumping. That remedy is the collection of duties in a
manner consistent with the Antidumping Code. We believe that our
reading flows logically from the letter and spirit of the GATT
and the Antidumping Code. It also follows that S. 1655 would
violate the Code by imposing additional sanctions on top of
normal antidumping duties.

While the same criticism can be levelled at the Antidumping
Act of 1916, that Act was "grandfathered" by the Protocol of
Provisional Application when the U.S. joined the GATT in 1947.
Because of this legal technicality, the 1916 Act in its present
form is legal under the GATT. But under GATT rules, A signatory
loses the so-called "grandfather clause" exception for "existing
legislation" when it amends a GATT-inconsistent law in the manner
contemplated here. The drastic amendments contemplated by
9. 1655 would greatly ease the standards for antitrust liability
and would result in the loss of the "grandfather clause" excep-
tion. In short, if S. 165 is enacted into law, I can safely
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predict that the Contracting Parties would condemn our action as
a violation of the GATT.

3. Retaliation
In weighing reforms of our trade remedies, we must consider

the overall economic interests of the United States. While
it is easy to advocate taking action against foreign producers,
we should consider the potential consequences for our export
industries. These exporters are our strongest and most competitive
industries and represent the cream of our manufacturing and
agricultural sectors.

If the United States enacts protectionist legislation or
restricts imports, our trading partners will retaliate against
our exports. International trade rests on a delicate balance of
perceived mutual economic advantage. If we restrict imports or
exact punitive sanctions from foreign companies, other governments
will retaliate against our goods and our businessmen. It is that
simple.

Given the manifest GATT-inconsistency of S. 1655, I have no
hesitation in predicting that foreign governments will retaliate
if our courts start awarding judgments against their companies.
We would leave them little choice but to do so.

5. Mirror Legislation

We should also think about the possibility of mirror legisla-
tion. Many of our major trading partners have antidumping
statutes, including Canada, the European Communities, Australia,
Japan, and Mexico. If we enact new antidumping remedies, our
trading partners would be well within their rights to enact
copycat, "mirror" legislation. We could scarcely complain if
they did so.

Mirror legislation is likely to have an adverse impact on a
number of American businessmen. A GATT Secretariat study of
antidumping actions from 1980 through 1984 revealed that the
United States led the world in the number of antidumping cases
that have been filed against it.

These statistics reflect our status as the world's largest
exporter. We should think twice before exposing our kraft liner
paper, fertilizer,,corn, sugar, potato, chemical, and machinery
exporters to the risk of embargoes or extra antidumping penalties.
I suspect that our trading partners would match us dollar for
dollar and injunction for injunction.

5. Economic Polibv

S. 1655 raises a number of troubling questions in terms A
0 0
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our overall economic and competition policies. Although the bill
purports to be an antitrust remedy, it appears to be aimed at
creating a windfall for U.S. plaintiffs through the use of
presumptions, extreme discovery sanctions, and the elimination of
normal intent requirements for antitrust liability, rather than
addressing legitimate concerns regarding predatory dumping and
its effects on competition.

Since the thrust of our antitrust policy is to raise consumer
welfare by encouraging activspricecompetition, it seems rather
odd for S. 1655 to actively encourage injunctions against further
importation as a remedy. The effect of such injunctions would be
to stifle, rather than promote, competition. Similarly, while
S. 1655 would make the issuance of a Commerce Department or an
ITC finding a rebuttable presumption of liability for damages, it
is unclear why such a finding is grim& fagie evidence of liability
for past damages. A Commerce Department investigation focuses on
a six-month period immediately preceding the initiation of an
investigation. This snapshot says a great deal about this
particular period, but it may say very little about competition
outside that period. In situations where industries have been
competing over a long period of time under changing market and
economic conditions and widely varying foreign exchange rates,
it's difficult to see why a Commerce or ITC finding provides a
basis for liability.

Finally, I believe that by imposing excessive sanctions,
S. 1655 runs the risk of deterring legitimate price competition.
While we must be vigilant in protecting our industries from
unfair foreign competition, we should also remember that the
American consumer often benefits from price competition from
imports. Indeed, without access to competitively priced imported
inputs, some of our companies could not themselves stay competitive
in the world market. Therefore, we should be careful about
imposing draconian sanctions on importers for small margins of
dumping, sanctions which could prove more costly to the U.S. econ-
omy in the long run than the illusory benefits that they would
seem to confer at first glance.

We risk deterring legitimate price competition, particularly
if we punish a dumping margin of one or two percent with an
import embargo, as S. 1655 proposes to do. Such embargoes would
result in higher prices for ouT consumers and could eliminate
necessary sources of supply.

7. Conglusiona

Mr. Chairman, for the reasons Ive set forth above, I urge
that a. 1655 not be enacted into law. I appreciate the opportunity
to testify today. l'd be happy to answer any questions that you
might have.
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SECRETARY FOR IMPORT ADMINISTRATION, DEPARTMENT OF
COMMERCE, WASHINGTON, DC
Mr. KAPLAN. Thank you, Mr. Chairman. My first point is that

the dumping law as currently written and currently administered
basically does work; and I think the way it works in some ways is
not so obvious. The minute a case is filed, an importer or a custom-
er faces an undetermined liability, an undetermined price basical-
ly, for items, for an indeterminate period of time into the future.

If you are a purchaser of semiconductors, of pork, of wire rod, or
any other product, you have to think very long and hard before
buying from an exporter given that undetermined liability that you
are going to face for 9uite a number of years. There have been 822
dumping cases filed since 1980. Only in 17 of those has the Depart-
ment of Commerce gone to a final negative determination. The
margins in many cases have been very hi gh, ranging to 188 percent
for semiconductors, 106 percent for cellular mobile telephones, 130
percent for Argentina oil country tubular goods. These margins
and these number of cases have to affect trade, and they have to
prevent unfair trade.

My second point is that a private right of action for damages
does not make good common sense, either economically or legally.
You have to fit a remedy to a wrong remedy. You cannot just
choose for some indeterminate kind of activit an overwhelming
remedy that would prevent all sorts of related Kinds of activities. I
think this bill would have enormous trade chilling effects because
very few foreign producers, except perhaps for those who had enor-
mous deep pockets, would be willing to sell into this country and
face treble damages and other draconia, penalties.

I think Senator Danforth had it right when he said there is nomeeting competition defense here; and that is a very important
factor. A party can dump for a lot of reasons, some of which he
doesn't even know; but if you have a market Which, for some
reason, is less competitive, not because there are import barriers,
but because there are less producers, for example, you could very
well have a higher price in that foreign market than you do in the
United States, which on the whole is a very competitive market,
both because of the strength of many of our producers and because
of foreign competition.

So, you have a producer selling here. In order to meet that com-
petition and be a factor in our market, he may have to dump, per-
haps intermittently, perhaps to a very small extent. As a result of
that dumping, he is liable under this statute, not just for the
amount of the dumping, but for any damages resulting from im-ports which are dumped. It is not limited to the amount of the
dumping. So, if he dumps to the extent of $1, he could be liable for
an enormous amount of damages resulting from the imports and
not just the dumping.

A foreign producer may not even know whether he is dumping.
He doesn't know offhand what benchmark we are going to look at
when we start a dumping case. He doesn't know what effect cur-
rency fluctuations might have between the time he signs a contract
and actually sells and the time the investigation starts. He doesn't



36

know what such or similar merchandise we are going to be basing
our comparisons on. We often don't find precisely the same mer-
chandise in foreign markets, and we have to make adjustments
based on different kinds of merchandise. This is the sort of thing a
foreign exporter cannot predict.

Finally, I think this bill has some major impracticalities in it.
Contrary to what I think Senator Specter said, I think it will take
a very long time and be very expensive for any plaintiff to receive
damages or any relief under this bill. You are going to have to
have discovery. You are goingto have to have depositions. You are
going to have to have a trial in most instances.

An average dumping case goes to a preliminary determination in
160 days. I would be very surprised if this bill were passed, and we
looked at it with some hindsight, if any relief were available in 160
days to the average plaintiff. Second, the ban of imports for a
breach of discovery is a purely draconian remedy. You are talking
about somebody who may not be able to produce certain documents
being forced to simply have his goods seized at the port, which is
pretty far fetched. A point that hasn't really been focused on is
that this bill is, not only a private right of action for dumping; but
it is also a private right of action for subsidization because the way
that the cost of production is calculated is to include subsidies, in
effect.

This means that courts would be getting into the Government re-
lations in determining what is or is not subsidization.

The final point is that this bill would interfere with our dumping
cases in a sort of subtle way in the sense that the dumping finding
becomes prima face evidence of whether there is or is not dumping
in the subsequent court cases. Our dumping cases are essentially
summary administrative proceedings, without full due process
rights. If these proceedings became the basis, or prima facie evi-
dence, for a final determination in the courts, then our proceedings
would have to become much more complex and contested; and our
law would be negatively affected, and you wouldn't have the basic
rights and remedis you have under the current dumping law as a
result of this addition to it.

Thank you very much.
Senator Houz. Mr. Kaplan, thank you very much.
[The prepared written statement of Mr. Kaplan follows:]
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BEFORE THE SENATE FINANCE COMMITTEE
SUBCOMMITTEE ON INTERNATIONAL TRADE

JULY 18, 1986

Good Morning, Mr. Chairman and distinguished members of the
Subcommittee. I am pleased to appear before you today to discuss
S. 1655, the "Unfair Foreign Competition Act of 1985."

The-Administration strongly opposes the private remedy to dumping
which appears in S. 1655.

There are several reasons for our opposition. One, we believe the
current antidumping law is effective in offsetting unfair injurious
dumping in the vast majority of cases, Two, this bill is
inconsistent with our international obligations under the General
Agreement on Tariffs and Trade (GATT). Three, we believe relief
under this bill would'take longer to achieve and at a greater
expense to U.S. industries. Pour, I do not believe dumping is the
kind of practice which should lead to a private right of action.
Finally, we also have certain other specific problems with S. 1655.
Let me take these points one by one.

First, the antidumping law works. It workS so well that it (along
with its companion, the countervailing duty law) has become the
primary vehicle for ensuring fair trade between the United States
and its trading parners, while not insulating U.S. industries from
the beneficial effects of fair'international competition.

As I have stated in previous testimony, the Commerce Department has
proven that it can act quickly and effectively. We have provided
relief from unfairly traded imports to every sector of the American
economy. We have investigated products as diverse as steel wire rod
and galvanized steel sheet, frozen lamb meat,'raspberries, cellular
mobile telephones and cell site transceivers, fresh Atlantic
grobndfish, pots and pans, mirrors, float glass, and semiconductors.

In the 282 antidumping investigations-initiated between 1980 and
1985, the Commerce Department has declined to initiate only eight
antidumping petitions, because these did not fulfill the statutory
criteria for initiation. We made final negative determinations in
only 17 of these cases, while 104 petitions were withdrawn by
petitioners in the same period (for the most part because of
voluntary restraint agreements on steel). As a result of
antidumping cases filed, 18 steel arrangements are in place,
covering 81 percent of all steel imports. Currently, we are
conducting 41 antidumping investigations and 124 antidumping orders
are under review.
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Thus, when dumping is brought to our attention, we catch it and
redress the situation within six months by reaching the stage of
collecting provisional antidumping duties. The current law is
effective.

My second major reason for opposing this bill is that it is, in my
opinion and despite the arguments I have heard from my learned
colleagues, clearly GATT-illegal. I. concur fully with the arguments
on this point set forth in the testimony presented today by Alan
Holmer, General Counsel of the Office of the United States Trade
Representative. Suffice it to say that I do not believe a private
remedy can be read to be consistent with Articles 16.1 and 8.3 of
the GATT Antidumping Code as they interpret Article Vl.2 of the GATT
itself.

The third reason we oppose S. 1655 is that a court-administered
remedy will take longer and will be much more costly than the
antidumping law. One of the major arguments in support of this bill
has been that it would expedite resolution of dumping cases, for
less than the cost of the present administrative procedures. In my
opinion, enactment of this legislation would have the opposite
result. The cost of the litigation would be prohibitive'for small
businesses.

Unlike the provisions of the antidumping law, the Federal Rules of
Civil Procedure, which would govern the litigation of claims
authorized by this bill, would not ensure resolution of litigation
within strict time limits, In addition, proof of damages, which is
not part of the current administrative procedure, would involve
complicated economic analyses,-the use of outside experts, and
considerable cross-examination.

We all know that litigating complex issues in U.S. courts, where
private respondents are, given the full panoply of due process
rights, including discovery, cross-examination, etc., is'a lengthy
procedure, often lasting years and costing millions of dollars. In
contrast to this, within six months of the filing of an antidumping
petition, antidumping duties may be imposed, pursuant to preliminary
affirmative determinations by the International Trade 'Commission
(ITC) and the Commerce Department. And antidumping, duties are not a
one shot damage award but continue to be imposed, thus offsetting
the unfairly traded, merchandise and allowing the U.S. industry to
compete on an equal basis.

Once the dumping has been offset, which then removes the 6ause of
injury to the domestic Andustry, should there be an additional
private right of action against dumping Wx, nf In my opinion, 'the
answer is no.
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Parties cai, be unaware that they are engaging in dumping. These
laws are not simple. For example, many companies which have not
been exposed to antidumping laws believe dumping only occurs when
you sell below the cost of production,' not realizing that selling in
the export market at a price below he home market price, even it
above your cost of production, also constitutes dumping.

Another feature of the antidumping law which can make it difficult
for a company to predict whether it is pricing fairly is that
different sales are used In different situations to determine
dumping. Only foreign market sales of "such or similar" merchandise
may be used at times, determining what products are "similar" can
make the difference between dumping or no dumping. While home
market sales are the first choice, in certain circumstances, third
country sales must be considered instead of home market sales, and
in still other circumstances a constructed value is used.

A third feature with which companies may be unfamiliar concerns the
U.S. law's requirement for a minimum profit of eight percent when
calculating constructed value. What company, unfamiliar with the
antidumping law, could imagine that the United States requires that
at least eight percent profit must be included when calculating a
constructed value? My staff once received a bitter call. fromvan
axle manufacturer in the Midwest, unfamiliar with the Canadian
antidumping law (which has adopted the U.S. standard on profit),,who
was astounded to hear that we believed adding eightpercent profit
in his constructed value was compatible with the GATT.

Yet another reason why a company might not be able to predict
whether it is dumping concerns currency fluctuations. If the home
market price is 200 yen and the U.S. price is $1.00 and the exchange
rate is 200 yen equal $1.00, there is no dumping. If the yen
appreciated against the dollar, however, so that only 150 yen
equalled $1.00, unless there were a corresponding change in prices,
suddenly the company is dumping by 33 percent, because 200 yen is
now worth $1.33. And there are other reasons why a company might be
unaware that it is dumping.

Another problem of allowing a private right of action against
dumping is that there is no defense allowed for meeting
competition. A defense in antitrust cases involving price
discrimination is that a manufacturer has dropped his prices to meet
competition and therefore is not liable for damages. Under S. 1655,
however, foreign companies could not make the sa , argument.
Therefore, less efficient U.S. producers could c k ct damages in
cases involving foreign companies which would not 'e permissible if
only U.S. producers were involved.

In my opinion, a private right of action is also an inappropriate
remedy for dumping because it violates the spirit of the GATT. The
letter of the GATT on this issue is that governments have decided
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that dumping violates international trade rules and so may be
eliminated through offsetting duties. The spirit of the GATT is
that the aim of this international agreement is the government-to-
government resolution of international trade problems, rather than
allowing national industries to' frustrate healthy international
competition.

Finally, apart from these problems with therconcept of a private
remedy for dumping, we believe that there are several other flaws in
5. 1655. Those provisions of S. 1655 which authorize a court to
-.impose an import ban in response to discovery problems are clearly
overreaching, in our view. In such a case, with no conclusive proof
of wrongdoing, the ultimate trade weapon is brought to bear on a
foreign producer - his merchandise is banned from the United
States. This is not in the economic interests of the United States.

In addition, we believe the bill's, emphasis on injunctive relief is
misplaced. Under the Act's provisions, the prevailing party would
obtain an injunction, and damages are awarded only if equitable
relief is found to be inadequate. The total ban on imports, solely
because a company has been found to be dumping, is a drastic
measure. There are more antidumping duty orders'against U.S.
companies throughout the world than U.S. antidumping orders against
foreign companies. We would not want U.S. exporters to face similar
laws. The threat of using such a law would surely disrupt and
curtail even fALx trade to some extent, because a company could
never predict with certainty what a district court judge would do if
the Commerce Department did find dumping.

The bill also authorizes the inclusion of the amount of government
subsidies provided to a foreign exporter in calculating the foreign
market value of the exported product. This goes beyond the
definitions of unfair pricing contained in the Antidumping Code and
our own law. In addition, this means that'subsidies are also
subject to a private right of action. Since subsidies are granted
pursuant to government action, not company policy,,# this removes the
private right of action from the realm of competition policy and
antitrust. Moreover, this leads one into the area of
government-to-government problems which can only become more
difficult when they become entangled in private litigation.

The bill would disperse the judicial responsibility for developing
antidumping law. Under the antidumping law, judicial review of
agency decisions is exclusively in the hands of the Court of
International Trade and the Court of Appeals for the Federal
Circuit. S. 1655 would give jurisdiction to review one particular
set of antidumping-type claims to both the Court of International
Trade and the district court of the District of Columbia. The
inevitable result of this will be a divergence among the courts in
decisions in the antidumping area. The Congressional purpose in
creating specialized coUrts will be undermined in this area of trade
law.
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Moreover, allowing wholesalers to act as plaintiffs in these casesopens the possibility that importers of foreign merchandise couldsue other importers of foreign products. Thus, for example, nothingwould prevent a Japanese subsidiary in the United States from suing
a Korean company.

S. 1655 also raises substantial due process questions. The billgives qrxitML fagi effect in damage actions to fina] determinations
by the ITC and the Commerce Department on the issues of injury andthe amount of dumping. These determinations, however, are based oninvestigative, nonadversarial proceedings which do not include thefull range of rights available in adjudicative proceedings, such asdiscovery, depositions, interrogatories, and the cross-examination
of witnesses. If the determination by the ITC or the CommerceDepartment is used to establish that a private party is entitled todamages or injunctive relief, a persuasive argument could be madethat respondents are being unfairly bound by determinations in whichthey had less than complete rights of pa Pa91.nd so rebsing .
depriVe'd-of process of law.
In light of the substantial problems with S. 1655, therefore, theAdministration continues to oppose strongly a private remedy to
dumping.
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Senator HEINz. I really just have two questions. Both of you in

effect contend that the current law is working well. What do you
say to the small manufacturer who cannot afford the $250,000
worth of legal bills to go to the U.S. International Trade Commis-
sion to prosecute his case, his petition, and who when he does win,wins 6 months later, and does not have a whole heck of a lot of
f ancial staying power, and then as the remedy becomes effective,
the duties-the antidumping duties-are paid to the Government?

How do you justify your contention that our current antidump-
ing laws really are responsive to the problems that people have in
real life?

Mr. KAPLAN. I think in real life there are very few people who
could not very reasonably make a cost benefit analysis and say"my business is worth X, and my business is being hurt so much;
therefore, I ought to invest $100,000 or $150,000 in stopping unfair
trade in imports." Very rarely have I ever heard from a business-
man who comes in and says: "As a result of imports, I am losing
$200 000,- and you have got to do something." They come in, even
the small ones, and say: "We are losing everything. We are losing
millions of dollars, and you have got to do something."

That amount of legal fees, which is what you are talking about,
is a very small amount, maybe not in all instances-I admit that-
but for the most part, those legal fees are well spent and much
better spent than they would be in years of litigation over a Spec-
ter-type bill.

Senator HE'Nz. Not that i agree with your assessment that aquarter of a million dollars isn't much money, but leaving that
part of your dismissal of the problem aside, what about the length
of time? What about the damage that is done in the meantime?
What about the fact that there is no compensation for the damage
in the interim? Do you dismiss that as speedily as well?

Mr. KAP Lx. I think, in terms of the length of time, the dumpinglaw probably works faster than this will. In terms of the dam-
ages-

Senator Humiz. I am not talking about Senator Specter's propos-
al. I am talking about the problems with current law.

Mr. K LAN. Yes. I think you are talking 160 days to a prelimi-
nary determiatin. That isn't fast as court proceedings or admin-
istative proceedings go; but it is not that slow either.

Senator H=Iz. I am not talking about whether It is fast or slow.
I am talking about whether it is fast enough to, say, businesses
that really are getting themselves in trouble. We just had a chap.
ter 11bankruptcy. yesterday because of, in my judgment, the speed
with which a particular trade remedy was implemented.

Mr. K"LAN. I think that, putt aside the LTV question for a
second, that on the whole if a case is filed at the time It should be
filed, the dumping law is fast enough to reach a conclusion in orderto help injured-

Senator IHzz. I hope other witnesses will comment on that
today.

Mr. HOLME. If I could make one other comment on that, Mr.'Chairman? A case gets filed; within 5 months, there is a prelimi-
nary determination, which can be made retroactive if critical cir-
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cumstances are found to 90 days prior to that time; so there is a
measurable impact on trade--

Senator HEINZ. Have critical circumstances been found in a large
number of cases, and antidumping duties been imposed retroactive-
ly; and if so, on whom?

Mr. KAPLAN. Frankly, it has been rare.
Senator HEINZ. Pardon me?
Mr. KAPLAN. It has been rare.
Senator HEINZ. It has been rare? Has it happened?
Mr. KAPLAN. Yes, it has.
Senator HEINZ. Do you know in what instance?
Mr. KAPLAN. I don't offhand. We can certainly get you that infor-

mation.
Senator HEINZ. All right.
[The prepared information follows:]
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/4N UNITED STATES DEPARTMENT OF COMMERCEInternational Trad* Administraton
Woshgton. D.C. 20230

6 AUG 1986

Honorable John Heinz
United States Senate
Washington, D.C. 20510

Dear Senator Heinz:

This is in response to the questions you raised during my testimony
July 18, 1986, on S. 1655.

The Commerce Department and the International Trade Commission (ITC)
must both make certain affirmative findings before there can be a
determination of *critical circumstances" that woul4 justi vA

impoitiW ~'f~~6 iit~E~inc ih'Ti~7~icop-oration of
the critical circumstances provision into the Tariff Act, the
Department of Commerce has made final affirmative critical
circumstances determinations in 19 antidumping (AD) and
countervailing duty (CVD) cases. The ITC has found affirmatively on
its portion of the critical circumstances determination on only
three of these occasions. Thus, the only cases in which retroactive
antidumping or countervailing duties have been imposed are these
three cases: certain flat-rolled carbon steel products from Brazil
(AD) (1984)1 potassium permanganate from the PRC (AD)(1984)t and oil
country tubular goods from Spain (AD)(1985).

I also wanted to add certain information about assistance to small
business petitioners, which you also raised during my testimony.
Import Administration. (IA) provides extensive assistance to
potential petitioners, whether they be small businesses or not. IA
officials often meet with potential petitioners to advise them on
necessary procedures, and explain the information that must be
presented in a petition for us to consider it an adequate one. In
addition, IA personnel will develop certain relevant information for
companies or refer them to other governmental offices for additional
information or assistance. in unusual cases, IMpersonnel have
traveled to petitioners' premises in order to better advise them.
Attachment I is a partial listing of recent cases in which IA has
provided significant assistance to small business petitioners.

In addition, the Trade and Tariff Act of 1984 established a Trade
Remedy Assistance Office in the ITC specifically to provide
assistance to small businesses. This office is designed to educate
small businesses about the legal remedies available to them and to
help small businesses prepare the appropriate petitions.



45

-2-

IA's efforts to assist small businesses have been very successful.
We calculate that at least twenty-six antidumping and countervailing
duty cases have been brought by small businesses. (See attachment
2). This list of small business cases would grow considerably if we
include those cases that have been brought by small businesses that
form trade associations in order to share the cost of pursuing their
cases. For example, the Floral Trade Council, which consists of
ninety-two U.S. flower growers and nurseries, has recently brought
nine countervailing duty and eight antidumping duty cases on flowers
from various countries.

Please contact me if I can be of any further assistance.

Sincerely,

Gilborf Kaplain
DeputVfAssistant Seotetary

for'Import Administration

Attachments
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IMPORT ADMINISTRATION
OFFICE OF INVESTIGATIONS

SMALL BUSINESS PETITIONER CONTACTS WITHOUT LEGAL REPRESENTATION
1985/86*

A. AD INQUIRIES

CO. DOC MAIL/PHONE HAS PETITION
PRODUCT NAME VISIT CONTACT BEEN FILED

1. Patio Tables

2. Pistachios

3. Thermostats

Marsh Allen No
Co/OH.

Yes

AsSOC./CA. Yes Yes

Triplex No Yes

Control Co./VT.

4. Valves/
Strainers

5. Clock
Mechanisms

6. Sardines

7. Machine Tools

8. Steel Products

9. Ski Poles

10. High
Temparature
Teflon Wire

11'.* Conveyor
B Belting

Jameco Ind. Yes
N.Y.

Cong. Call/
WISC.

No

Port Clyde Yes
Foods/ME.

Slmmons No
Machine Tool
Co./N.Y.

Keller No
Steel Co./ILL.

Reli.pble No
Racing
Supply Co.

Sonic Wire No
Co./CA

Hardin No
Cook Co./
CA.

* Includes cases brought by group or association rjf small businesses.

Attihr ent 1.

APRIL 1986

No

Yes

No

No

No

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

No

No

No

No

No

No'

*Includes cases brought by group or association rif small businesses.
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AD INQUIRIES CON'T.

PRODUCT

12. Pigments

13. Wheat

14. Steel Mesh
Products

15. 64K DRAMS

16. Chemicals

17. Front End
Loaders-

18. Uranium

19. Steel
Fencing

20. Plastic
Loose Leaf
Binder Sheets

21. Electro-
deposited
Foll

22. Oars

CO. DOC MAIL/PHONE HAS PETITION
NAME VISIT CONTACT BEEN FILED

Wayne
Chemical
Corp./WISC.

Cong. Ofc./
N. D.

Pfifer
Cotp./AL.

No

No

No

Micron Yes
Technology
Inc./ID.

Agrico No
Chemical
Co./OKLA.

Melroe Yes
Co./N.D.

Assoc./ Yes
D.C. .

Oklahoma No
Steel &
Wire Co./OKLA.

Pormflex/
IND.

Materials
Technology
Inc./N.J.

Caviness
Woodworking/
Mi.

No

No

No

Yes

Yes

Yes

No

No

No

yes

Yes

Yes

No

Yes

No

No

No

Noyes

Yes

Yes

Yes

NO

No

No

'JP"y



48

-3-

AD INQUIRIES CON'T.

PRODUCT

23..Tubular
Steel
Fixtures

24. Operators
for Jalousie
Windows

25. Photo Albums

& Filler Pages

B. CVD INQUIRIES

CO. DOC HAIL/PHONE HAS PETITION
NAME VISIT CONTACT BEEN FILED

Lozier
Corp/NB.

Caribbean
Die Casting
Corp./Anderson
Corp./P.R.

Assoc.

No Yes

Yes

Yes

Yes

Yes

NO

Yes

Yes

CO. DOC MAIL/PHONE HAS PETITION
NAME VISIT CONTACT BEEN FILEDPRODUCT

I. Chocolate Chocolate
'Manufacturers Manu. Assoc.

2. Recycled American
Paperboard PaperlInst.,

Inc.

3. Candyand . Raymond
Sugar Foods, Inc.
Decorations
for Confectionary
Products

4. Operators Caribbean
'for Jalousie Die Casting
Windows Corp. and

The Anderson
"' " ... Corp. /P. R.

s. Kiwi Fruit

60 Dried Flowers

7. Japanese
Electronic
Speedometers

Assoc.

Natures
Harvest Co.

Avocet,
Inc.
Menlo,/CA.

No

Yes

Yes

Yes

No

No

No

Yes

Yes

Yes

No

No

Yes Yes

Yes

Yes

Yes

No

NO

No
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AD/CJD CsIE BMum BY SMLL BUSESM 1/3/80 U1~7/25/86*

10/17/80 Neg.
Portable Electric 12/3/80
Nibble= (Siss)

12/lo/80 lCiLatcdet Book 1bg iami ased that Petitioner notKits (UK) a producer under Act
12/12/80 f. Neg. Ng.
Certain on Mtal 2/14/81 5/27/811 8/5/81-atig (Dma)

4/27/81 Aft. Neg. Neg.
Tubeless Tire Valves 6/3/81 9/23/81 11/30/810mR)

9/8/81 Aff.1f Aft. Aff. 0-6.4% DutyFireptac YAmh 9/24/81 3/22./82, 4/9/82 5/21/82

Z/9/83 Aff. Aff. Aff. Neg.Fall MErvested Poamd 9/28/83 8/2/83 11/10/83
White Potatoes
(Czn&)

8/30/83 Neg-
Spindle Belting 9/28/83(Fm)

"/30/83 Neg.
Spindle Belting 9/28/83
Litay)
*List 6~es not include cases bcoajbt by gron or association of small businesses.

c~..

I
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AD - cmtinued

8/30/83
Spindle Belting
(J-an)

8/30/83
Spindle Belting
(Swiss)

11/25/83
Felt Instminet Key
Pads3 (Italy)

7/15/85
641 UMmM Japann)

AD/CYD a B BY S19LL BUSINE8ES 1/3/80 TMXX 7/25/86
-<ontinued-

Neg.
9/28/83

Neg.
9/28/83

Aff .
Z/21/83

Aff.
8/8/85

Aff .
4/25/84

Aff.
lZ'Z/85

Aff.
7/11/84

Aff .
4/23/86

Aff.
8/29/84

Aff.
6/6/86

1.03-1.16% Duty

11.87-35.34% Duty

4/8/86 MEf.
Jalousie and Awning S/5/86
Windows (El Salvador)

iI. amm

3/10/80
Certain Newa
Cmstings
(IndLa)

8/25/80
Plastic I.D. Tags
Mm. Zealand)

1 e/5/80
Leather Wearing
Apparel
wAgstina)

ff.
4/4/80

Af.
5/20/80 8/"/80

ff. fE. Af.
9/15/80 10/28/80 3/8/81

WA MfE.
1/9/81 4/20/81

Aff.
9/29/80

2/24/81

12.9-16.8% SAbidy

WA 3/13/81 4.86% Subsidy

r

0'
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CVD - continued
Product

11//80
Leather Wearing
Aarel.
(Colobia)

11/5/80
Leather Wearing

PAoreLOlwdco)

13/5/80
Leather Wearing
A~xareL

1/23/81
Hard Soke ering
Filets (Camm)

7/20/82Pet n Olmco)

8/3/82
Fireplace eab
(Taiwan)

AD/CD C S 2 B Y SBLL BUS SSES 1/1/80 7 7/25'86
-cntnued-

Af.
1/9/81

WA

MEf.
12A/80

Neg.
1/23/81

NA

9/15/82

1/5/81

Aff.
1/9/81

4/2/81

Aff.
4/7/81

NA

MfE. Mf.
12/Z'80 3/30/81

5t Subsidy

17.26% Subsidy Cn,,,f. 3/1_6/815/2V/8. -,eich was

tem:Lnated an
order rein

fE.
9/23/82 Haspxxlent 11-1% Subsidy

Reced
Subsidy
12/7/82

Neg. Ne 3
1223/82 3/17/83

9/3W/82
wc)tain ro) tinp

MOi
3/17/83

NA 2.85% Subsidy

Pre] 4m. rm mc Prelim- MC Final Final ITC amomum Quawta
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Senator HEINZ. Let me ask the second question. We have a lot of
witnesses today. And it is this: It is not new to have the adminis-
tration say that whatever proposal is before the committee or sub-
committee is GATT illegal. I think you have said that about every
single provision in the Senate trade bill. You probably have said it
twice about every provision in the House bil. And you say flatly
that the Specter proposal is inconsistent with the GAIT, and you
cite various chapters and segments of the GATT.

Yet, as Senator Specter said, there are a number of experienced,
prominent trade attorneys who have argued., in detail-and I am
not an attorney, so I don't need to argue in detail-that it is con-
sistent--[laughr]--on the theory that the GATT sets limits only
on governmental actions, not on private actions. Now, there is cer-
tainly logic to that position'. How can the GATT have prescribed a
practice as unfair, that is, to be condemned, taking the language
and the words of article 6, and yet not allow a private party to get
compensation from an unfair practice? I don t want to get into
deep legalities. I am talking about whether or not, before a GATT
panel, you can make a logical argument because, ultimately, it is
not what you say or I say that makes something GATT legal; it is
how somebody interprets the intent of the GA7T. .

You know, you read through the GATT, and one thing that is
clear is that it sure covers a lot of ambiguity in a spectacular way.
So, it is going to be a judgment call.

My question is, therefore, isn't there a logical argument there?
Mr. HoJMsm. Every trade issue that comes before the committee

is going to be somewhere on a spectrum in terms of what degree ofambiguity there is on GA[f legality. On natural resources, there is
a fair degree of ambiguity based on the written letter .of the GATI
and the subsidies code. With respect to this proposal, there is sub-
stantially less ambiguity. If this were enacted, would the U.S. rep-
resentatives do their best to make the most logical argument possi-
ble before the GATT panel? Absolutel

Senator HzINZ. How would you do that?(ughter.]
Mr. HoLmr. With some difficulty Mr. Chairman. (Laughter.]
Senator Hmwz. Don't undercut your case; that is imprudent.

What would you argue? Let's assume we pass some version of this.
Wouldn't you argue-

Mr. HoLMm. There are a number of hurdles which at least in
the bill in its present form would be insurmountable, I think. I
don't see how---

Senator Hsmz. No, no.
Mr. Hoi m. But I am confident, Mr. Chairman, that you will fix

those provisiopns. Laughter.]
The parts of it that are-
Senator HzNz. Let's strip it down to its bare essentials, which is

a private right of action seeking some kind of compensation for
injury. Let's. just forget the bill; let's just argue the principle in
front of a GAT panel. And the Congress his passed legistion
that includes the principle of a private right of action w ere the
injured party gets compensation. Now, how do you argue that, with
the best chance of winning it?

Mr. HoLmn. In order to argue it with the best chance of win-
ning, it is going to be necessary, as I indicated to Chairman Dan-
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forth before he left, for there to be a singling out by the Congress
of some characteristic in design a private right of action that goes
beyond just saying if there is dumping, we condemn it and we are
going to be able to enjoin the import of that product into the
United States.

There has to be some mechanism for being able to create a cause
of action-as some on the staff here have attempted to do through
the antitrust law-that takes it out of the realm of the normal
dumping statute. The second thing that we have to have is some
kind of, provision that preserves under article 8 of the GATT a jus-
tification that this treats foreign firms and their products on an
equal footing with U.S. firms and their products. And if there is a
way to get over both of those two hurdles, and make it a damage
remedy as opposed to injunctive relief barring the importation of
the product, I would think we would have a far, far better chance
of being able to prevail in the GATT.

Senator HEINZ. What is wrong with injunctive relief?
Mr. HoLmiR. The problem~with injunctive relief is that essential-

ly it is an embargo that is going to keep that product from entering
the United States. Article 11 of the GATT does have prohibitions
against embargoes or other quantitative restrictions, unless there
are certain exceptions which it seems to me would not be satisfied
under these circumstances.

Senator HEINZ. Suppose it was just a preliminary antidumping
duty imposed injunctively?

Mr. HOJME I. You~mean by the United States?
Senator Him. Yes, by a court.
Mr. HoLMwz. In response to dumping?
Senator HEINZ. Yes.
Mr. HoLMm. I would think it would probably be possible to craft

such a remedy, if it was just offsetting duties consistent with the
GATT-

Senator HEINZ4 Putting a duty on is not an embargo.
Mr. HoLMu. That is true; and what the framers of the GATT

and the dumping, code have permitted as the sole remedy for dump-
ing, as an exception from the normal rules, is to permit offsetting
dutiesto be imposed, up to the margin of dumping.

Senator HEINZ. What would happen if we simply made the Rob-
inson-Patm Act applicable to foreigners? Would that solve your
problem? Is t at a plcable to U.S. persons?Mr. Hotwm. That, I believe, preliminarily would solve the
GATT problems. Whether it would solve the antitrust problems
that the Justice Department might have or whether that would be
good overall policy, I am not enough of an antitrust expert to be
able to give you a coherent opinion.

Senator HEzNz. You are doing pretty well, Mr. Holmer. Thank
you very much.

Mr. HOLMER. Thank you, Mr. Chairman
Senator Huwz. I have taken too much of my colleagues' time.

Gentlemen, thank you very much.
Mr. K AxN. Thank you.
Senator HEINZ. Our next panel consists of Barton Green, Bill

Knoell, Alan Wolff, and Carl Edquist, who will be replacing Rich-
ard Carr. He wasito testify on panel 3 originally..: - ,
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Gentlemen, please take your seats. Mr. Green, you are going to
be our first witness. You are representing the American Iron and
Steel Institute. Please proceed.

STATEMENT OF BARTON C, GREEN, GENERAL COUNSEL,
AMERICAN IRON AND STEEL INSTITUTE, WASHINGTON, DC

Mr. Gawn. Thank you, Senator Heinz. Mr. Chairman, I am
Barton Green. I am general counsel of the American Iron and Steel
Institute. I am accompanied this morning, on my left, by Peter
Koenig, who is an attorney for USX Corp., formerly United States
Steel, and on his left, by Laird Patterson, who is counsel for Bethle-
hem Steel Corp. The steel industry has, for almost a decade, su
ported the creation of a private remedy for dumping, such as woud
be proposed by the Specter bill.

The Senate has held a number of hearings over the years on
predecessor bills. The chairman of this subcommittee, Senator Dan-
forth, himself introduced a bill in 1979 on which there was a hear-

gheld in 1980. The trade bill recently passed by the House, H.R.
400, contains a private dumping remedy similar in many respects
to S. 1655. Thus, this is not a new idea. It has been considered by
the Congress for many years, and it is an idea whose time has
come.

The steel industry knows from its own experience with hundreds
of cases over almost a decade that the existing dumping laws do
not deter dumping nor do they provide an adequate remedy for
dumping when it occurs. The administrative remedy, with o:nly a
minor exception, the little used critical circumstances provision,
provides prospective relief only, namely on entries of merchandise
after a fndin .at dumping is occurring and causing intiry. The
form of relief is antidumping duties on subsequent entries.

Dumpers can easily avoid paying duties'by adjusting their prices
or switching to other product. It is standard commercial conduct.
Even in those cases where antidumping duties are collected, they
go into the U.S. Treasury, not to the injured domestic industry.
The private relief provisions of the 1916 Antidumping Act are so
draconian and ineffective that relief has never been provided under
that statute.

A new remedy for dumping is urgently needed. It must be a
remedy that Wv.l.deter dumping. In order to do this, it must create
a realistic posibility of an actual penalty for conduct that violates
the statute. I hasten to add that the interest of the steel industry is
not the collection of large amounts of damages pursuant to a pri-
vate remedy. Our primary interest is in a statute that deters dump-
ing. Nothing would make us happier than having a statute that
would so effectively deal with the pernicious commercial practice of
dumping that it was not n to file either an adminiotrative
dumping case or a private action or damages.

A private civil remedy for dumping is the best way, in my view,
to deal with the t'4rrent inadequacy of the administrative dumping
remedy. The, Secter bill would do this'by decriminalizing and -e-
treblizin 'the 1016- act.

Steppig bek for a minute to look at what dumping actually is,
it i usually haracterized as injurious international price discriini-
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nation. It is actionable conduct under longstanding United States
and international law. It is essentially a commercial tort commit-
ted by one private party against another. Therefore, a private
remedy in Federal court is entirely appropriate. Federal courts are
fully competent to deal with dumping. They regularly deal with
complex antitrust and contract cases that involve issues similar to
dumping and injury from it.

The .steel industry is being seriously injured by dumping. The
American Iron and Steel Institute urges the Senate to pass an ef-
fective remedy for dumping. We commend Senator Specter for his
leadership with S. 1655.

Mr. Chairman, if I have a minute, I would like to respond to a
couple of questions that were raised in the hearing thus far.

Senator HmNZ. Hurry up.
Mr. GREEN. All right. First of all, there is a question of a meeting

competition defense and whether it would be appropriate in a pri-
vate remedy. My answer is "No." Dumping is international price
discrimination. It is effective only from a protected home market.
There cannot be, by definition, a protected home enclave within
the broad U.S. market. Therefore, what is appropriate with the
Robinson-Patman Act, namely a meeting competition defense, is
not appropriate where there is the possibility of a foreign seller op-
erating behind a protected home market.

Senator HENZ. I will have a question I will address to you on
that.

Mr. GRmN. May I comment on the GATT point?
Senator HENZ. Let's come back to that. I have got to be fairly

strict on time here because this hearing has to end at 11:30 a.m.,
and we have two more panels that we would like to get to.

Mr. Giww. All right.
Senator HEiNZ. Bill Knoell?
[The prepared written statement and a letter of Mr. Green fol-

lows:]
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Good morning. I am Barton C. Green, General Counsel and Secretary
of the American Iron and Steel Institute.

AISI is the principal trade association of the domestic'steel industry. Its
members account for about 80 percent of domestic raw steel production.

f The bill before the committee today, S. 1655, would create a private remedy
for dumping, which is injurious international price discrimination.
S. 1655 is the most current embodiment in the Senate of a legislative proposal
that has been under consideration by the Congress for almost a decade and that
has been consistently supported by the steel Industry. Steel Industry
witnesses testified in 1979 and 1982 in support of predecessor proposals to
amend the 1916 Antidumping Act. In May 1983, Thomas C. Graham, now Chairman
of AISI, testified on behalf of AISI in support of S. 418, the predecessor of
S. 1655 in the 98th Congress.

Once again, we welcome the opportunity to express the steel industry's
strong support for legislation to provide a meaningful private remedy for
dumping.

Mr. Chairman, the steel industry has invested more time and effort in the
pursuit of administrative remedies under the antidumping and
countervailingduty laws than any other industry in the United States, No
industry is better positioned to testify that aggressive - and costly -
pursuit of remedies under those laws provides an inadequate deterrent to other
countries that would engage in unfair thading in our markets, not to mention
an inadequate remedy to injured domestic industries.

The increasingly sophisticated nature of dump practices by foreign
companies and their agents make the 1916 Act, wit the proposed amendments, an
important alternative means of deterring dumping or obtaining some realistic
relief when it occurs. For example, the existing antidumping and
countervailing duty remedies have not proved capable of dealing with
situations where there is a sudden influx of dumped imports or Where foreign
dumpers build their ittial base in the U.S. market before antidumping duties
can be imposed. Current law has not been successful in combating "dump and
run" tactics or where U.S. subsidiaries of exporters inventory dumped
merchandise in the U.S. market. In each of these situations, the present
trade laws do not provide an effective deterrent or remedy and S. 1655 would
amend the 1916 Act to create a useful tool.

One clear reason for the recurring frustration of our efforts is that under
the present Antidumping Act dumping is risk-free, since the relief is entirely
prospective. If an exporter engages in dumping to a sufficient degree to
induce a domestic producer to undertake the significant cost of complex
administrative proceedings, the only consequence is the imposition of duties
on future imports. Those duties, incidentally, are frequently not imposed,
because of price adjustments, and when imposed go to the Treasury not to the
injured domestic companies. S. 1655 would deal with a major gap in our laws
by attaching a meaningful economic risk to a decision to dump in the U.S.
market.

-1-
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I would like to take a minute to comment on the appropriateness of a private
remedy, sought in federal court. Since the act of dumping is essentially a
commercial tort, perpetrated by one private party against another private
party, it is entirely appropriate for relief to be sought by the injured party
and for that relief to be sought in federal court. Courts deal regularly with-
legal and factual situations far more complicated than price discrimination and
the injury caused by it. Further, the fact that there is an administrative
remedy to obtain prospective relief does not in any way make it inappropriate
for there to be a private remedy for relief from past injury. Indeed, the
proposed private dumping remedy would complement the administrative remedy.

I would also like to touch on'the compatibility of S. 1654 with the
President's Steel Program, announced in September of 1984 as a substItute for
relief under existing trade laws. Pursuant to that Program, the Administration
has negotiated a series of bilateral export restraint arrangements with major
steel exporting nations. This Program is intended to provide a period of
temporary relief from the injury resulting from the disruptive and unfair trade
practices of the major steel exporting nations. It covers, steel mill product
exports shipped prior to October 1, 1989. Given the record of our trading
partners", there is no reason to doubt that the expiration of the Program will

result in a wholesale resumption of aggressive, unfair trade practices by steel
exporters that are presently subject to restraint under the program.
Accordingly, the steel industry must use the period of the President's Program
not only to enhance its international competitiveness but also to urge the
enactment of more effective remedies to address unfair trade practices.*
S. 1655 would provide such a remedy.

As a final point, we commend the sponsors of S. 1655 for proposing the
availability of private suits with4respect to injury from customs violations.
We are deeply concerned about the potential, undermining of the President'sProgram through customs fraud-and evasion. Our concern was confirmed in the
following findings of an April 1985 Report on Unfair Foreign Trade Practices by
the Subcommittee on Oversight and Investigation of the House Committee on
Energy and Comuerce:

"United States steel companies, workers and communities
have -been seriously damaged by foreign producers willing'
to sell steel In the U.S. at prices below those charged
in their home markets, and in many cases, even below their
own manufacturing cost. U. S. Government agencies in two
administrations have been notably ineffective in enforcing
trade laws designed to prevent these predatory practices.
As the result of Congressional pressure and enhanced Customs
enforcement in recent years, some of the criminal activities
associated with unfair practices have been prosecuted. Mitsui
and Marubeni, large Japanese trading firms, Thyssen, the
largest German steel producer, and Daewoo a huge South Korean
trading conglomerate, have all pleaded guity to numerous
criminal schemes designed to falsely inflate the price of
imported steel reported to Customs, and thereby avoid
triggering antidumping investigations.".

-2-
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"The comercial incentives to evade tariffs and quotas still
exist and the new steel agreements negotiated last fall and
winter stand in danger of being subverted. The record raises
serious doubts about the ability of the U.S. Customs Service
to effectively enforce the new agreements and discourage the
pattern of the fraudulent behavior exhibited over the past seven
years. These concerns should not be interpreted as a
minimization of the considerable efforts of the Customs Service
to investigate and prosecute steel fraud over the past two years.
Rather, the concerns reflect the sober realization that Customs
lacks the resources necessary to enforce these broad new agreements,
and at the same time, carry out all Its other important duties."

These findings, and the fact that there are indications of transshipment
through third countries not covered by arrangements under the President s
Program- indicate that the enactment of the custom fraud provision of S. 1655
would add significant and obviously needed legal remedies to those available
to domestic industries in the war against customs fraud.

rS. 1655 poses a straightforward question: Are we really serious about our
unfair trade laws? If we are, it makes eminently good sense to permit
domestic industries that are being injured by proscribed practices to recover
their damages from the, source of the injury. It also makes eminently good
sense to enact a statute that will force our trading partners to factor
meaningful financial risk into their decisions to engage In predatory market
conduct at the expense of United States jobs, taxes and national security.

Mr. Chairman, our international trade deficit is.a cause for alarm and a
reason for urgent corrective action. S. 1655 represents a worthwhile step
toward attacking that portion of the trade deficit accounted for by imports.
benefitting from unfair conduct that violates both U.S. law and international-
agreements.' We enthusiastically endorse this bill and look forward to working
with its sponsors to encourage its enactment into law.

Thank you for the
respond to questions.

opportunity to appear before you. I will be pleased to

0017e

-3-



61

American Iron and Steel Institute
1000 16th Street, N.W., Washington, D.C. 20036

July 31, 1986

The Hon. John C. Danforth
United States Senate
Washington, D. C. 20510

Re: S. 1655

Dear Senator Danforth:

I appreciated the opportunity to testify before the Senate Finance
Subcommittee on International Trade on behalf of the American Iron and Steel
Institute on July 18.

I would appreciate it if you would permit me to submit for the record
thit letter, in which I briefly comment on certain matters that arose during
the course of the hearing:

1. What's at issue in S. 1655 is not whether normal price
competition Is desirable but rather whether unfair, injurious, international
price discrimination (dumping) should be dealt with by creating a new private
damages remedy that will have some chance of deterring it.

Z. Dumping has for decades been branded as. unfair and actionable
misconduct under both international and domestic law. Thus, there Is a well
understood, world-wide consensus that dumping is undesirable and should be
stopped, notwithstanding that it may in the short term offer lower 'prices to
some p rchasers. In the long run, dumping harms the economy and renders it
less efficient.

3. The current dumping laws are ineffective. The existing private
damages remedy, 1916 Antidumping Act, has never been successfully used,
because it requires plaintiffs to prove specific intent to injure and Its
penalties are severe (treble damages and criminal sanctions). The
admiidistrative remedy, the 1921 Antidumping Act and its current successor In
the Tariff Act of 1930, as amended, also has not been successful either in
deterring dumping or in providing an effective remedy once it occurs. The
administrative antidumping remedy is costly, lengthy, uncertain and
prospective only. Any duties collected go not to the injured domestic
industry but to the U. S. Treasury.

t
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Barton C. Green
General Coun~el
and Secretagv
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),. S. 1655 does not violate U. S. obligations under the GATT.
First, under U. S. law, the GATT isan executive agreement that has never
been ratified by the Congress, and thus U. S. statutes take precedence over
the GATT. Second, the 1916 Antidumping Act is grandfathered under the
subsequently-adopted GATT. It would not lose that status as a result of the
amendments to it that would be made by S. 1655, because those amendments make
the 1916 Act less burdensome on foreign dumpers by decriminalizing the offense
and detreblizing damages obtainable. Third, regardless of grandfathering,
GATT Article 19 deals only with remedies that national governments may impose
with respect to dumping and does not purport to deal with private remedies for
commercial torts. Even if one accepts the argument that the requirement of
national treatment applies to a judicial remedy for commercial misconduct on
the part of one private party that injures another private party, national
treatment is accorded by virtue of the fact that the 1916 Act, as amended by
S. 1655, would apply on an equal basis to dumping in the United States by
parties of both U. S. and foreign nationality. For example, a U.S.
corporation that established a foreign manufacturing facility and dumped Into
the U.S. market would be subject to S. 1655 remedies notwithstanding Its U.S.
nationality.

5. The Robinson-Patman Act, even if amended, would not be a
satisfactory alternative to S. 1655. The Robinson-Patman Act was created
largely to deal with price discrimination of ai type different than dumping:
domestic price discrimination between classes* of customers. A typical
Robinson-Patman target would be a grocery wholesaler that price discriminated
against a corner grocery store In favor of a major chain to an extent not
Justified by cost savings In serving the chain. A crucial distinguishing
characteristic of dumping, which precludes there being analogous conduct
within the U. S. market, is the fact that dumping can occur over any
substantial period of time only from a protectd home market. If the home
market is not "odise~leventually.ftiid its way back
to the home country and erode the higher home market price. Dumping, in
effect, is marginal cost racing of a portion of a manufacturer's output that
makes economic sense to the manufacturer only if the selling priceon the
balance of the output is not eroded. Where the home market is protected, the
below average total cost foreign sales can make a contribution to fixed costs
without undermining home market price levels. Thus, by tolerating dumping we
are tolerating protected foreign markets,

6. A go-called meeting competition defense would be an Inappropriate
addition to S. 1655. First of all, under long-standing international and
domestic law, Injurious dumping is considered misconduct, whether or not the
dumped price merely meets a competitor's price. Second, the competitor's
price is frequently substantiallysuppressed by the dumping tself. Third,
the offense of dumping requires not only proof of price discrimination but
also proof of injury and given the fact that proving injury is very difficult
where the dumped price merely meets a competitor's price a de facto meeting
competition defense is already part of dumping law. Fourth, for reasons noted
above, the analogy between price discrimination under the Robinson-Patman Act.
with its meeting competition defense, and improper duping from a protected
home market Is inappropriate, and the'poltcy reasons that can be used to
Justify the appropriateness of such a defense under Robinson-Patman do not
apply to dumping.

S-



63

7. Federal courts are fully competent to deal with the issues
involved in a private dumping action. Similar issues are dealt with regularly
by such courts in antitrust, breach of contract and other cases.

8. A multiple offender trigger to a private dumping remedy is
undesirable. It would lengthen the time required to obtain a private remedy,
with additional harm to the domestic industry. Moreover, dumpers would use
this as a way to avoid potential liability by switching to other products or
acting through multiple corporate entities, depending on how the trigger was
established.

9. It is not appropriate for a private dumping remedy, which is
essentially a remedy for a commercial tort, to be recast as a traditional
antitrust remedy, with a requirement of Intentional misconduct and Injury to
competition as such.

10. The possibility of mirror legislation should not deter Congress
from enacting a much-needed private remedy for dumping. If a U. S. private
dumping remedy is properly crafted, U. S. exporters that adhere to
international standards of commercial conduct will have nothing to fear. On
the other hand, if U. S. exporters dump and cause injury, there is no reason
why they should not be held accountable.

11. The assertion by an Administration witness that the "present
dumping law does work" is patently incorrect. Dumping has for many years
occurred, and continues to occur, on a large scale, notwithstanding massive
and enormously costly efforts to obtain redress under present law. It is not
surprising that the Administration witness in question, who is the official
directly charged with administering the current antidumping law, was unable to
cite a single instance in which the Administration had enforced the "critical
circumstances" provision that permits retroactive provisional remedies where
surges of imports have occurred. The cold, hard fact is that the present law
was not designed to deal with, and is In fact not capable of dealing with,
sophisticated dumping on a large scale. Giant and sophisticated foreign
corporations are dumping merchandise into the U.S. market on a massive scale.
U. S. commercial and legal advisors provide them with expert market
intelligence and legal advice on how to evade penalties under current law. No
other market in the world is as open as that of the United States. No other
national government would tolerate recognized injurious commercial misconduct
on a massive scale over an extended period of time-the way successive U.S.
administrations have done. It is little wonder that American corporations,
weakened by years of unfair foreign competition, which includes massive
foreign government subsidization as well as dumping, have trouble being
internationally competitive.

12. Domestic industries injured by dumping will be quite willing to
endure the time required for discovery and trial under S. 1655 that was cited
as a "major Impracticality" by an Administration witness. First of all, if
the new law is effective, it will deter dumping and private suits will not be

-3-
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necessary. Second, If dumping does occur, an effective remedy, even if
lengthy, Is better than no remedy at all, which is substantially the .present
situation.

In summary, the American Iron and Steel Institute strongly supports
the enactment of a private dumping remedy. S. 1655 is sponsored by Senator
Specter and cosponsored by virtually the entire leadership of the Senate. A
similar remedy, sponsored by Congressman Guarini, is contained in the trade
bill recently passed by the House, H.R. 4800. Thus, the idea of a new private
dumping remedy, to replace the present ineffective and unused one, Is not
something thought up by wild-eyed protectionists but is a thoughtful proposal
for dealing with a serious problem. This is not to say that there are no
changes in S. 1655 that would be appropriate, and the American Iron and Steel
Institute also supports the private dumping remedy provision in H.R. 4800 and
the private dumping remedy proposed by the Trade Reform Action Coalition, of
which AISI Is a member.

An effective private remedy for injurious dumping is a critically
needed'addition to U. S. trade law. We urge you and your colleagues to
support such a remedy.

Thank you for permitting me to submit this supplemental statement for
the record. AISI would be pleased to work with Subcommittee members and staff
in any way that might be desired.

Sincerely,

Barton C. Green

cc: Members of Senate Finance Committee
Hon. Arlen Specter

-4-
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STATEMENT OF WILLIAM H. KNOELL, PRESIDENT AND CHIEF

EXECUTIVE OFFICER, CYCLOPS CORP., PITTSBURGH, PA; AND
MEMBER, ADVISORY COMMITTEE, SPECIALTY STEEL INDUS.
TRY OF THE UNITED STATES
Mr. KNomL. Thank you, Senator Heinz. I am here on behalf ofthe specialty industry. You have the statement representing 14producers; so I want to depart from that and give you some of my

own comments.
My experience in this trade area goes back to when Bill Everleywas the USTR, and we now have Ambassador Yeutter; and, he isthe sixth that I have dealt with over a period of time that I have,been trying to deal with the specialty steel trade problems. Thatisn't solving the problems, but that is not to be discussed here

today.
This is the fourth time in the past decade that I have testified onthe right of private action on unfair trade. In the intervening yearsin the specialty steel industry, we have been involved in a lot ofunfair trade cases. We have won two escape clauses. We have wona number of dumping and countervailing duty cases. As a matterof fact, we have been the supposed beneficiaries of things like theSolomon report, the tripartite committee, trigger price mecha-nisms,' surge mechanisms, EEC arrangements and voluntary're-

straints.
You would think with all those victories, if we had an effective

trade procedure, our problems would be behind us, but we are not.You know, still imports have been running at record levels. Youhave to look at the trade deficit we are running or yesterday'sheadlines, as you pointed out in your opening remarks, Let me justtake one area of specialty steel: Stainless sheet strip, perhaps our
most important product.

In the first 3 months of this year, imports from the EEC were38,000 tons, or more than 15 percent of the market. That is threetimes what they were in the first quarter of last year. Our unfair
trade problems are with us.

Let me examine with you what I think are some of the problems.First, as has been pointed out, engaging in unfair trade in theUnite States is riskleps. We in industry are forced to go throughmassive preparation of cases on a country by country, product-by-product basis; and then, when we win a decision, very little hap-pens. First, the duties imposed are only prospective, and our Gov-ernment gets some assurance that they are going to cease anddesist, and the duties are not imposed, Dumping in the United
States is a no-lose proposition.

The foreign country or company reaps the benefit of the sales forwhatever their own intents may be, political or social. Should theybe prosecuted and found guilty, the worst that happens is they aretold to stop. I don't think it is any wonder that our laws haven'tbeen effective on that basis. There is no prophylactic effect. As aresult, our Government has had to concoct all those schemes forsteel that I just ran through. The legislation that you are consider-ing, that is a private right of enforcement, is certainly a move inthe right direction. If there were a threat of being subject to dam-ages, perhaps the companies and governments throughout the
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world which have engaged in unfair trade would have had to stopand contemplate these penalties before they poured money into
their steel industries.

There would have been some risk involved in making the deci-
sions. As the law now stands, that judgment is easy because there
is no risk in proceeding.

Let me go on to another point that I think is of tremendous im-portance. Our trade laws are political. When an industry such as
steel becomes aggressive in pursuing its unfair trade remedies, ourtrading partners bring tremendous political pressure to bear on theexecutive branch of our Government. These countries, the ones
that we are suing or attacking, are usually our political allies. Howlong have my peers in the steel industry been pressured to drop
our trade actions in exchange for some negotiated solution to theproblem? In exchange for promises, we get compromised.

In my judgment, if the enforcement of unfair trade legislation isto be effective, it has to be taken out of the political arena. t mustbe placed in the judiciary where the facts and the law can speakfor itself, letting the chips fall where they may. There will be little
incentive for foreign governments to beat up on their U.S. counter-parts if the decisions are out of their discretion. It is my personal
view that Senator Specter's bill addresses this problem by giving
direct access to the courts.

If we have to proceed first through Commerce and ITC, beforeproceeding to court, in my judgment the added threat at the end ofthe line of a private action will intensify these political pressures
and in the end this legislation could turn out to be counterproduc-
tive.

One final point that I would like to make and I will be finished;
and that is that, as proposed, it is questionable whether thislegis-lation will deal with subsidies throughout the world, and I thinkthat is a serious mistake because our major trading nations and
virtually all the developing nations have in effect rejected the lawas compared to the advantage in open competition, Their social and
g:,,litical considerations have replaced economics as the motivation

behind their decisions.
Government ownership and subsidization of basic industries hasbecome the rule. The proposed private damage action'should in-clude unfair trade as a result of subsidies. I am, told there is con-cern about the idea of sovereign immunity, but I don't understand

why this should extend to private companies who receive subsidies
or to governments when they are engaging in, commercial activi-ties. For years and years, every administration has said that they
object to the subsidies. If we want to get them to eliminate them,then let's put some teeth into our actions.To summarize: Provide a risk to them; second, a private action,
so that you take it out of the political area, and third, include sub-
sidies because of their signify cane.

Thank you.
Senator Hxmz. Your time has expired. Thank you. (Laughter.]
Mr. Wolff.
The prepared written statement of Mr. Knoellfollows:]
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Before the
International Trade Subcommittee of the

Senate Committee on Finance

STATEMENT OF

WILLIAM H. KNOELL

SPECIALTY STEEL INDUSTRY OF THE UNITED STATES

Mr. Chairman and Members of the Subcommittee:

I am William H. Knoell, president and chief executive officer of Cyclops

Corporation and a member of the Advisory Committee of the Specialty Steel Industry of

the United States. I am accompanied by David A. Hart4uist and Lauren R. Howard of the

law firm, Collier, Shannon, Rill & Scott. The-Specialty Steel Industry of the United

States believes that the U.S. trade laws do not operate effectively and thus we support

efforts to strengthen their provisions. While there are many areas which aiarrant im-

provement, our industry would like to take this opportunity to focus on a suggestion

which would enhance the efficacy of the dumping statute. We urge the international

Trade Subcommittee to approve legislation which would provide a private right of action

to enforce the dumping laws of the United States.

I have had a personal interest in a viable damages remedy for a long time.

Approximately 10 years ago, I testified before the Trade Subcommittee of the House

Ways and Means Committee, urging improvements in the Antidumping Act of 1916. 1

also presented my Industry's views on this matter before the Senate Judiciary Committee

in 1982. 1 firmly believe'that such legislation is needed to permit recovery of damages

for injury sustained by dumped imports and to provide a more effective deterrent against

this unfair trade practice.

Before discussing the merits of a private cause of action to enforce the

dumping laws, I would like to describe the Industry which I represent here today. The

Specialty Steel Industry of the United States Is a trade association representing 14 U.S.
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producers of specialty steals, Including stainless steels, tool and die steels, superalloys

and electrical steels. See-Attachment 1. Specialty steels are used for applications

demanding exceptional hardness, toughness, strength, resistance to corrosion, heat or

abrasion, or combinations of these characteristics. Essential to our national defense,

they are also required to maintain the civilian economy and a strong industrial base. The

domestic specialty steel industry has been found by the U.S. govern ent to be modern,

efficient, and technologically superior. Because of Its high productivity, American pro-

ducers are not only able to service the U.S. market but also vigorously seek export oppor-

tunities.

However, despite the Industry's Investment in new facilities and advanced

technology, American specialty steel companies have suffered severe Injury from im-

ports. Indeed, the U.S. government has acknowledged the industry's plight by granting

Import relief after two separate escape clause cases, first in 1976 and again in 1983.

However, the fact that the Industry received relief under section 201 of the Trade Act of

1974 does not mean that such Imports were fairly traded. The Industry has filed numer-

ous dumping and countervailing duty cases during the past 15 years. As a result of these

efforts, foreign producers In the United Kingdom, Brazil and Spain were'found to have

received unlawful subsidies. In addition, the Industry obtained dumping orders against

stainless steel wire rod from France, stainless steel plate from Sweden, stainless steel

sheet and strip from France, stainless steel sheet and strip from West Germany, and tool

steel from West Germany. We have also participated in administrative reviews of these

outstanding dumping orders under section 751(a) of the Tariff Act of 1930 and have

obtained favorable decisions from the U.S. Court of International Trade.

While we have been successful in these actions, we have only been able to

obtain prospective relief. in other words, under the dumping statute administered by the

Department of Commerce and the International Trade Commission, the only remedy

available is the prospective assessment of special dumping duties. These duties are
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remitted to the U.S. Treasury. Thus, no matter how seriously foreign producers have

injured domestic companies through their use of this unfair trade practice, American

producers are never compensated for our losses. Moreover, aware that the penalty is

entirely prospective, foreign suppliers are not deterred from dumping; they know that

they need only await the issuance of an administrative order before changing their coin-

mercial practices. Por these reasons, the Specialty Steel Industry of the United States

strongly supports the concept of a private right of action to enforce the dumping laws.

Such a remedy would permit U.S. companies to be "made whole" after suffering injury

from dumped imports. Moreover, the threat of such damage recovery would also force

foreign producers,, exporters and importers to be more conscious of their obligations

under U.S. andl|iiternational law when making commercial decisions.

The concept of the private right of action to enforce the dumping laws is not

a new one. In fact, the authority for such a remedy has been a part of U.S. law since

1916. Unfortunately, this provision of the Antidumping Act of 1916 is both unenforced

and unenforceable. Despite several attempts to utilize this authority, there has never

been a successful claim under its provisions. Moreover, the h~gh burden of proof required

by the f916 Act has discouraged attempts to use it. Under the terms of that statute, a

plaintiff' must prove specific Intent to Injure or monopolize a U.S. industry. In addition,

the onerous penalties -- imprisonment and treble damages - have also undermined its

availability os a remedy.

Because current law is ineffective, we have supported Senator Specter's

efforts to create a more viable cause of action. In fact, we are pleased that the Senate

Judiciary Committee has approved his bill, S. 1655.' However, although we generally

agree with his approach, the Speclalty Steel Industry of the United States, in coordina-

tion with the Trade Reform- Action" Coaition ('TRACI), strhol'y'oeommendt some

modifications to this legislation which are endorsed by numerous organization, Such

revisions embody certain accommodations to critics of the "private right" concept,

,0;
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Including those in the Administration, both Houses of Congress, and in the U.S. Import

community. As Attachment 2 demonstrates, the key features of this amendment place

rigorous limitations on the plaintiff In an effort to be fair to the defendant:

Domestic companies could only file suit after the issuance of a dumping
order or the negotiation of a suspension agreement by the Department of
Commerce. Moreover, a damages law suit could not be filed until all judicial
appeals of the underlying order were exhausted. In this way; litigation would
have to await an administrative agency determination that foreign producers
were engaging In less-thai-fair-value ("LTFV) sales.

o Jurisdiction for such litigation would be placed in, the U.S. Court of Inteina-
tional Tradep a special court with jurisdiction over International trade mat-
ters, in general, and dumping cases, in particular." Thus, there is no question
that the court has the expertise to handle such a private right of action.

o Plaintiffs In such litigation would have the following burden of proofs (1)
that the particular defendant engaged in less-than-fi(t-vdlue sales and that
such sales caused actual Injury to the plaintiff; and (2) If the defendant Is an
exporter or Importer who is unaffiliated with the foreign manufacturer, that
such defendant knew or had reason to know he was participating In less-than-
fair-value transactions. This knowledge requirement will prevent innocent
Importers and exporters from incurring liability.

o Unlike existing law, defendants would not be subject to treble damages or
imprisonment. Damages would be limited to actual harm Incurred during-a
period beginning three years before the publication of the order or suspen-
sion agreement.

* The administrative findings of the Department of Commerce and the Inter-
national Trade Commission would not be deemed Prims fade, evidence
against the defendant; rather,' the administrative'reeords would bp admis-
sible as evidence for whatever weight the court wished to give them.

The Specialty Steel Industry of the United States believes that this legisla-

tive proposal is a fair, workable solution to this critical trade problem. it will allow U.S.

companies that can demonstrate they have suffered Injury as a direct result of less-than-

fair-value sales to be compensated for that'loss. It is also hoped that -the existence of

the damages remedy will deter foreign producers from engaging in this unfair trade

_practice. Moreover, plaintiffs will no longer have to prove that there was specific Intent

to injure or nonpolize a U.S. industry -- sa high burden of proof which is unnecesary in a

statute which no longercontains criminal penalties.

.V;
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However, I feel compelled to express my own personal views for the record,

given my long-standing involvement with this issue. While the proposal supported by my

colleagues in the specialty steel Industry and TRAC will assist U.S. companies Injured by

dumped imports, I do not believe the measure goes far enough. Dumping is a practice

which violates U.S. and International law. It does so because this practice Is not only

unfair but also harmful to U.S. companies and their workers. I therefore believe any

private right of action should Incorporate the following approach:
Access to court without the prerequisite of either a dumping order or sus-
pension ierement. I believe that, given the opposition of the Administra-
tin to this legislation, Commerce will be even more disposed to ruling
against domestic Industries In the administrative process If they are con-
cerned that foreign producers might have to pay compensation after Issuance
of an order or negotiation,of an agreement. Only the Impartial consideration
of the judiciary can assue U,$. companies that their dumping case is being
evaluated entirely 'on its merits.

Elimination of the "exhaustion of judicial appeals" requirement, In light of
the "dual track" approach I prefer, there would be no necessity to require the
completion of all judicial appeals of an administrative order prior to the
commencement of litigation,

Dumping order as prima face evidence. However, if an industry chose to
first submit Its case to the Executive Branch and succeeded In obtaining an
order, the court should be required to grant it prima fael_ weight In Its
deliberations.

It Is my view that the above revisions would strengthen any private right of

action enacted Into law. However, regardless of whether my personal suggestions are

adopted, It Is clear that the specialty steel Industry's proposal has several advantages

over others that are being-considered.,in reviewing S. 2408,the Antidumpin# Act 6f 1'98.

Introduced by Senators Cranston and Baucus, we see several problemareas, First, plain-

tiffs are only allowed to sue foreign producers and any entities In which they hold "the

principal controlling Interest." As a result, large International trading qompanles with no

equity interest by foreign producers will not be subject to litigation. Nor w!, other

unrelated Importers who are unjustly enriched by buying dumped goods. Given the sub-

stantial legal problems of enforcing judgments against foreign producers, it is unclear

whether plaintiffs will actually' have a viable class of defendants.
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But perhaps most significantly, the statute would impose a "Hobson's choice"

on domestic Industries. Petitioners who filed the original complaint with the Department

of Commerce would be required to make an election of remedies within 30 days after the

issuance of the dumping order. They would be forced to choose whether thqy wanted

dumping duties imposed according to the terms of title VII of the Tariff Act of 1930 or

whether they wished to "preserve the right to seek damages from foreign producers." If

they chose the latter course, dumping duties would no longer be imposed on every impor-

ter of record subject to the dumping order; rather, such duties would only be assessed

against the foreign producer of the article or Its affiliates and subsidiaries. Unrelated

iniporters would escape all liability - both prospective dumping duties and compensation

for past Injury - even If the petitioners ultimately failed to win their damages case in

court. Thus, we believe that 8, 2408 has serious problems which undermine its utility as

a damages remedy.

In conclusion# the Specialty Steel Industry of the United States believes that

U.S. companies need a viable, private right of action to enforce the dumping laws.

American manufacturers injured by this unfair trade practice should be able to obtain

damages for the harm Incurred by dumping. Such legislation would complement tradi-

tional dumping laws administered by the Department of Commerce by permitting U.S.'

manufacturers to rover fr as i njury, gut perhaps most importantly, an effective'

private remedy would provide a meaningful deterrent to dumping, thereby ensuring that

. .. . trId I i are honored.-, We believe that the legislation we propose today will

accomplish these'important goals.
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ATTACHMENT 1

SPECIALTY STEEL INDUSTRY OF THE UNITED STATES

Allegheny Ludlum Steel Corporation
Pittsburgh, Pennsylvania

Al Tech Specialty Steel Corporation
Dunkirk, New York

Armco Specialty Steels Division
Butler, Pennsylvania

Carpenter Technology Corporation
Reading, Pennsylvania

Columbia Tool Steel Company
Chicago Heights, Illinois

Crucible Specialty Metals Division,. Crucible Materials Corporation
Syracuse, New York

Cytemp Specialty Steel Division,
Cyclops Corporation

Titusville, Pennsylvania

Coshocton Stainless Division,
. Cyclops Corporation

Coshocton, Ohio

Jessop Steel Company

Latrobe Steel Company
Latrobe, Pennsylvania

J&L Specialty Products Company
Pittsburgh, Pennsylvania

Slater Steels Corporation
Fort Wayne Specialty Alloy Division

Fort Wayne, Indiana

Teledyne Vasco
Latrobe, Pennsylvania

Washington Steel Corporation
Washington, Pennsylvania
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ATTACHMENT 2

6/26/6

SEC. _ PRIVATE REMEDY FOR INJURY RESULTING FROM
DUMPING.

(a) IN GENERAL. - Subtitle B (19 U.S.C. 1673 et seq.) is amended

by inserting after section 739 the following new section:

"SEC. 740. PRIVATE REMEDY FOR INJURY RESULTING

FROM DUMPING.

"(a) DEFINITIONS. - For purposes of this section -

"(1) The term 'court' means the Court of International Trade.

"(2) The term 'eligible party' means a manufacturer, producer

or wholesaler of a product in the United States that is a like product

to a class or kind of merchandise with respect to which an anti-

dumping order was issued under section 736 or a suspension agree-

ment entered into under section 734.

"(3) The term 'affiliate of such manufacturer' includes an

exporter or Importer if such manufacturer controls, is controlled by,

ois Under* common oniitiwtb such expoirter or porter, with

control meaning any legal or beneficial ownership of or voting

control over the entity in question.

"(4) Terms used in this section that are defined In-title VII of

the Tariff Act of 1930, as amended, shall have the respective mean-

ings therein specified.

"(b) CAUSE OF ACTION.-- An eligible party that suffers injury in

its business or property by reason of the sale at less thafi fair value of

t
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Imported merchandise of the class or kind referred to In subsection (a)(2)

may bring an action for damages in the court against any of the following:

"(1) any manufacturer of the merchandise;

"(2) any exporter of the merchandise to the United States, if

the exporter is an affiliate of such manufacturer;

"(3) any importer of the merchandise into the United States, if

the importer is an affiliate of such manufacturer; and

"(4) any exporter or importer, who is not an affiliate of such

manufacturer, who knew or had reason to know that the merchandise

wag sold at less than fair value. Any such exporter or importer shall

be presumed to have such reason to know if he exported or imported

like or similar merchandise from two or more countries subject to

orders issued under section 736 or suspension agreements entered

into under section 734 within four years from the issuance of the

first such order or agreement.

"(c) DAMAGES. --

"(I) IN GENERAL. -- In any action brought under subsection

(b), the eligible party, upon a finding of liability on the part of the

defendant, is entitled to recover damages for the injury in its

business or property sustained by the eligible party, and attorney's

* fees.

*"(2) CALCULATION OF DAMAGES. --- In calculating damages

for purposes of this section, the court shall give regard to injury

suffered by the eligible party resulting from the sale of merchandise

at less than fair value beginning 3 years before the date of the
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publication of the order or the notice of the agreement referred to

in subsection (a)(2).

"(d) JURISDICTION. - For purposes of actions brought under this

section, the court has jurisdiction over any foreign person that is described

in subsection (b).

"(e) SERVICE OF PROCESS. -

"(1) IN GENERAL. - All process may be served in the district

of which the defendant is an inhabitant, or Wherever it may be

found.

"(2) AGENT. - The exportation to the United States by a

foreign manufacturer or exporter of merchandise shall be deemed to

constitute an appointment by such foreign manufacturer or exporter

of the District Director of the United States Customs Service for

any port through which the article is imported to be the true and

lawful agent upon whom may be served process In any action brought

under this section.

"(f) ADMISSIBILITY OF ADMINISTRATIVE RECORDS. -- The

administrative records of the Xepartment of Commerce and the Interna-

tional Trade Commission in connection with the arttidumping proceeding

referred to in section (a)(2) shall be admissible as evidence in the action

'before the court, under protective order where appropriate.
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"(g) RULES OF PROCEDURE AND EVIDENCE. -The Federal

Rules of Civil Procedure and the Federal Rules of Evidence shall be appli-

cable to any action brought under this section. --

"(h) TIME FOR BRINGING ACTION. -

"(1) IN GENERAL. - Except as provided in paragraphs (2) and

(3), an action may not be brought under this section unless com-

menced within two years after the date on which an order under

section 736 or a notice of agreement under section 734 is published

in the Federal Register.

"(2) TOLLING OF LIMITATION. - The running of the limita-

tions in paragraph (1) shall be suspended while any judicial review of

an affirmative determination under subsection (a) or (b) of section

735 is pending.

"(3) EXHAUSTION OF APPEALS. - An action may not be

commenced until more than 30 days after an order under section 736

or a notice of suspension agreement under section 734 is published in

the Federal Register. If an action is commenced in the, court under

section 516(A), no action may be brought under this section until the

exhaustion of all appeals.

-NW CONFORMING AMENDMENT. - The table of' contents for

subtitle B is amended by adding at the end thereof the following:

"Sec. 740. Private remedy for injury resulting from dumping.".

.4-
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STATEMENT OF ALAN W. WOLFF, PARTNER, DEWEY, BALLAN.

TINE, BUSHBY, PALMER & WOOD, WASHINGTON, DC; ON
BEHALF OF THE SEMICONDUCTOR INDUSTRY ASSOCIATION
Mr. Wour. _Thankyou, Mr. Chairman. My name is Alan Wolff. I

am here today representing the Semiconductor Industry Associa-tion, which is composed of both producers and consumers of semi-
conductors. We have a real problem, as Mr. Holmer and Mr.
Kaplan and Mac Baldrige and Ambassador Yeutter have suggested.It is a critical problem that is Weing worked on by them now and
has been for the last several months.

Foreign producers are putting U.S. semiconductor producers outof business. Like LTV in chapter 11 yesterday, we lost a major
company within the last year-Mostek, a half-billion dollar compa-ny in this leading area of technology. Both of these losses, I submit,
are very shocking. We need effective relief.

Existing law is clearly inadequate, as has been testified to this
morning by the administration, with some prodding from the chair-man. Antidumping duties are only a very partial remedy. It is not
stoppmg dumping in semiconductors.

Right now, the Japanese producers have taken some 90 percent
of the 64,000 bit memories in DRAMS-about 90 percent of the 256K DRAMS, the current generation of memory devices, a large por-
tion of erasable, programmable, read-only memories, and a large
portion of static random-access memories. This is the core technolo-gy area of the semiconductor business in the United States, and it
is going and it is going quickly, and it is going due to dumping aswell as our being deprived of foreign market access abroad.

Why do they continue dumping, even when dumping duties arethreatened? Preliminaries have been found in two of the cases andfiled in another. They can take over the market, and then they can
raise the prices; and the dumping law is not a remedy,

I would ask you to look at just one part of my written statementand that is the, table which follows page 4, which shows what has..been happening in electronics starting with color TV's rightthroughthe present. Hitachi has seven cases found against it indumping, Toshiba six, Fujitsu. four, Mitsubishi six, Matsushita
seven, Oki four, NEC seven-all in electronics-by margins as highas 188 percent. It is, in effect, a crine or transgression that pays;and what we want you to do in this trade bill is make it a form of
conduct that no longer pays.

It started in TVs; we have lost that industry. We have lost an
important part of the American customer base for semiconductors.Three semiconductor cases have been in process this year, and it
hasn't stopped the dumping. What we are asking for is that a finebe imposed on multiple offenders, that if you dump once, you getnormal dumping duties; if you dump twice, you t normal dump-
ng dutis ,plus a fine at 50 percent of the va o the odra dudump a third time, it is a 100-percent fine of the value of the goods,

on top of the regular dumping duties, plus a private right of action
of the damages.

I don't believe the GATT is the hurdle that the administration
has described it to be. I would like to put in the record just a two-page statement from the multiple aspects of the GA question.
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Under GATT, article 20, there is an exception for taking actionnecessary to secure compliance with laws and regulations relating
to Customs enforcement.

Senator Hzmz. Without objection.
Mr. WouFF. Thank you.
[The prepared information follows:]
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DEWEY. BALLANTINE. BUSHBY. PALMER & WOOD

Antidumping - Penalties for Multiple Offenders --
GATT Implications

SIA proposes legislation which would impose fines on
manufacturers who are found to have dumped merchandise in a
particular product category in the U.S. market on more than
one occasion within a ten year period. In the past,
opponents of changes in U.S. antidumping laws have contended
that the General Agreement on Tariffs and Trade (GATT)
precludes the establishment of any remedy for dumping other
thaq the imposition of antidumping duties pursuant to the
procedures prescribed in the GATT, as interpreted in the
GATT Antidumping Code adopted in 1979. They cite Article 16
of the Code, which states that

No specific action can be taken against
dumping of exports from another Party except
in accordance with the provisions of the
General Agreement, as interpreted by this
Agreement.

While this language may well act as a bar to some new
antidumping remedies, it does not appear to preclude
the imposition of fines on companies which dump
repeatedly.

Article 16 may be read narrowly, as an absolute
prohibition against any measure dealing with dumping
other than the imposition of antidumping duties
pursuant to the detailed procedures set forth in the
GATT and the GATT Code. However, a footnote to Article
16 suggests that such a narrow reading would be
incorrect. The footnote provides that

This (Article 161 is not intended to preclude
action under other relevant provisions of the
General Agreement, as appropriate.

The framers ofArticle 16 thus explicitly provided
that a contracting party can take action against
dumping -- apart prom that provided in ,he GATT and the
GATT Code -- pursuant to other provisios of the GATT.
Consequently, a more plausible interpretation of
Article 16 is that it constitutes a prohibition on only
those antidumping measures which are not "in accordance
with" the provisions of the GATT and GATT Code; other
remedies and actions may be adopted to address the
problem of dumping pursuant to other sections of the
GATT so long as such measures are not themselves
inconsistent with the various provisions of the GATT
and the GATT Antidumping Code.

In this case, the relevant provision of the GATT
is Article XX, which provides, in pertinent part, that

!i



81

-2-

[Niothing in this Agreement shall be
construed to prevent the adoption or
enforcement by any contracting party of
measures . .. (d) necessary to secure
compliance with laws or regulations which are
not inconsistent with the provisions of this
Agreement, including those relating to
customs enforcement'*-..

SIA's multiple offenders provision falls squarely
within the scope of Article XX(d). Specifically:

(1) "Necessary to secure compliance with laws or
regulations" -- The remedy is being sought in

,order to deal with companies that flout the
U.S. antidumping laws by dumping repeatedly,
accepting the payment of duties as a cost of
doing business.

(2) "Not inconsistent with the provisions of this
Agreement" -- The U.S. would be taking
action to secure compliance with the U.S.
antidumping laws, which have been drafted to
conform to the requirements of the GATT and
GATT Code.

(3) "Relatino to customs enforcement" --

Dumping is an activity which Congress has
determined should be stopped through the
imposition of customs duties. Congress has
directed the Commerce Department to commence
an investigation (whether or not a petition
in filed) whenever it determines that dumping
is occurring, and to impose antidumping
duties in appropriate cases; it hag provided
for monitoring of imports in cases involving
persistent dumping; and it has provided for
penalties and fines to be imposed by. the
federal court responsible for customs
enforcement (the Court of International
Trade) in certain instances involving
attempts to circumvent antidumping
enforcement measures (e.g. breach of
suspension agreements). Enforcement of the
U.S. antidumping laws thus "relates to customs
enforcement.",

The SIA multiple offenders provision is not really
a new antidumping remedy at all, but a measure designed
to address repeated violations of existing U.S.
antidumping laws. This is'precisely the type of
measure necessary to ensure customs enforcement
contemplated by Article XX, and as the footnote to
Article 16 of the GATT Code indicates, such measures
should not be precluded by that Article.
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Mr. WoLFF. We need extra protection under the laws. The cur-
rent laws don't work. We hope you pass a trade bill. We hope that
it becomes enacted into law this year and that it contains a provi-
sion against multiple offenders and a private right of action for
damages. Thank you.

Senator HEINZ. Thank you very much. Mr. Edquist?
[The written prepared statement of Mr. Wolff follows:]
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Mr. Chairman, I am Alan WM. Wolff. I am testifying on

behalf of the Semiconductor Industry Association ("SIA")

which represents 57 U.S. based producers of semiconductors.

I appreciate the opportunity toappear before your Committee

to address what is perhaps the most critical trade issue our

industry will confront in this decade -- dumping, and the

inadequacy of current antidumping remedies to cope with the

problem.

To put this issue in perspective, it is perhaps useful

to note who will not be testifying before you today. You

will not hear testimony from representatives of the

U.S.-based television industry. That industry was largely

destroyed by dumping in the 1960s and 1970s, and for the

most part" -no longer exists.

You will not hear fr9m Mostek, historically one of the

largest and most innovative U.S. producers of

semiconductors, and a company which, as recently as a year

ago, employed over 10,000 people. Mostek ceased operations

in late 1985, reflecting, in significant part, Japanese

dumping of semiconductor memory devices, which were among

Mostek's leading products.

I am appearing today on behalf of an industry that is

currently fighting to avoid going the way of the television
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industry and Mostek. Unfortunately, it is a battle in which

we have suffered some significant setbacks already -- during

the past five years, major segments of the U.S.

semiconductor industry have disappeared, and over 60,000

people in the industry have lost their jobs. U.S. merchant

companies have largely withdrawn from the

production of dynamic random access memories (DRAZds). U.S.

merchants' production of static RAMs (SRAMs) has also

largely ceased. The withdrawal of U.S. companies from these

product areas is particularly significant because dynamic

and static RAMs are "technology driver" products

companies that make them tend to enhance the competitiveness

and lower the costs of all of their other semiconductor

products. The erosion we have experienced in these product

areas thus has serious long run competitive implications for

our industry.

These developments are obviously of critical concern to

our member companies, but they should be troubling from a

public policy perspective as well. The erosion of the U.S.

semiconductor industry which has occurred in the 1980s is

not a mer reflection Qf the. operation of the market, or of

the loss of competitiveness of a U.S. industry. In fact our

industry is not only competitive with Japan, but continues

to hold the edge in most product segments. We remain the

technological leaders in virtually every area of semi-

-3-
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conductor technology. We consistently outperform our

Japanese competitors, besting them by a wide margin in every

major world market outside of Japan itself.

The problem we confront is not one of competitiveness,

but of the competitive tactics employed by certain foreign

companies. This is perhaps best illustrated by Figure 1,

which shows the margins of dumping which have been found

against the seven largest Japanese makers of semiconductors

since 1970. These companies are all large, diversified

producers of electronics products. They possess financial

resources which enable them to sell their products below the

cost of production in export markets for a sustained period,

should they see fit to do so. As Figure 1 shows, they have

in fact pursued such a strategy systematically -- in effect,

these companies have employed dumping as a standard

commercial practice.

This has proven to be a successful strategy. Japanese

firms, which systematically dumped televisions in the 1960s

and early 1970s, now dominate the television industry, More

recently, fol-iowing a period of intensive dumping in some

cases at extraordinary margins -- the same companies:! '

captured much of the U.S. market for cellular telephones.-.

In 64 K DRAMs, following what Business Week characterized as
I

a "bloodbath," these same companies initially captured 70

percent of the U.S. market and subsequently drove virtually

- 4-



DUMPING IN THE U.S.

FIGURE 1

MARKET BY JAPANESE ELEMRONICS PRODUCERS
(Margins of Dumping)

case

Large Power
Transformers (1970)

Black & White
TV (1971)

Color TV (1971)

High.Power Amplifier
Assembly & Parts
(1981) (two types)

High Capacity
Pagers (1982)

Cellular Mobile
Phone (1984.)

64K DRAM (1985)

EPROK (1985)1

256K DRAM (1985) 1

Margins rounded

Hitachi Toshiba Fujitsu Mitsubishi

21.4

43.4

58.4

3.0

11.9

29.9

19.8

off to

Matsushita Oki

51.4

38.8

32.3

20.8

21.7

49.5

nearest

81.7

52.7

57.8 87.8

20.8 13.4

145.9 63.1

74.4 108.7

tenth of percent

Preliminary margin

NEC

55.2

74.0

25.4
41.4

70.4

95.6

22.7

188.0

108.7

109.1

106.6

20.8

63.1

39.7

9.7

35.3

63.1

39.7
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all U.S. merchant companies out of the market. A Japanese

executive, commenting on this episode, candidly stated that

The Japanese perspective is that when you
are still making inroads into a market y~u
can't afford the luxury of making money.

The assessment of antidumping duties has obviously not

served as a deterrent to the Japanese electronics firms'

behavior -- and given given their experience, this is

understandable. Antidumping duties are a small price to pay

for dominance in key sectors like semiconductor memories

which will be the determinants of industrial competitiveness""

for decades to come.

I might add that the assessment of antidumping duties,

which are paid into the U.S. Treasury, does little to help

U.S. electronics companies and sectors that have been

injured by Japanese dumping. The imposition of such duties

does not restore sectors that have been destroyed. Thus,

for example, as recently as six years ago, U.S. firms were

still the world leaders in dynamic RAMs. Today, following

sustained Japanese dumping, the U.S. DRAM industry has

largely disappeared. In 1985, antidumping duties were

imposed on 64K DRAMS, and the Commerce Department has made a

preliminary affirmative determination of dumping in 256 K

IBusiness Week, May 23, 1983,

-5-
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and above DRAMs which could soon lead to additional duties.

These measures, however, have not led to a re-entry of U.S.

companies into the DRAM field, nor are they likely to do so.

SIA'S_ Policy Responses

As you know, the U.S. semiconductor industry began to

experience a new wave of Japanese dumping in late 1984, and

we have taken a number of steps in response. Antidumping

actions were commenced by U.S. producers (and, in the case

of 256K and above DRAMs, by the U.S. Government) in a number

of product areas. SIA filed a petition pursuant to Section

301 of the Trade Act of 1974 seeking relief from Japanese

dumping (as well as access to the Japanese market for U.S.

producers.)

These actions have led to some relief measures, and

additional U.S. government actions may be forthcoming.

Whatever remedial measures may ultimately be taken, however,

will come too late to help Mostek. Such relief will not

restore the U.S. DRAM industry, nor will it return to the

U.S. industry the many millions of dollars in losses which

it has incurredas a result of Japanese dumping. Those

losses are permanent and can never be recovered. Moreover,

it is an open question whether Japanese firms will. be

deterred from further dumping.

-6 -
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In late 1985, as the inadequacy of existing trade

remedies became increasingly apparent to us, SIA began

examining possible legislative initiatives which would

create a more effective deterrent for dumping. our approach

to this problem is noteworthy because our association

consists both of semiconductor producers, who sell on the

merchant market, and of their customers -- semiconductor

end-user companies such as the manufacturers of computers.
/

Our merchant companies, while seeking more effective

antidumping remedies, wanted to avoid sweeping or draconian

measures which could prove detrimental to their customers."

By the same token, while our end-user companies wanted to

avoid remedies that could jeopardize their access to

critical components, they were at the same time concerned

that dumping was eroding their domestic supplier base -- and

they viewed more effective antidumping remedies as

desirable. Finally, both merchants and end-users were

strong proponents of free trade and wanted to avoid

protectionist measures and actions inconsistent with the

General Agreement on Tariffs and Trade ("GATT").

Reflecting these concerns, SIA developed a balanced

legislative initiative to address the problem of dumping.

It consists of two elements-- an initiative which would

penalize companies that dump repeatedly, and a proposal to

provide a private right of action for companies injured by

dumping. SIA's proposal is designed to establish an

-7-
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effective deterrent to dumping, but at the same time has

been drafted to minimize the concerns of companies

which are, in some cases, dependent upon foreign components.

Moreover, SIA's proposal is designed to maintain the balance

of concessions under the GATT through use of a GATT savings

clause.

SIA's "multiple offender" provision would require the

imposition of fines on manufacturers whose products are the

subject of a final affirmative antidwuping determination on

more than one occasion within a ten-yeatrperio#.. In order

for a fine to be levied, the "multiple offense" would have

t4occur within the same product, area, defined, as the

products falling within the same Subpart of a part of a

Schedule of the Tariff Schedules of the United States.

The Commerce Department would maintain a record of

foreign manufacturers whose products were the subject of

affirmative antidumping determinations, and, when a repeat

offense occurred, the Commerce Department would bring an

action in the Court of International Trade to secure the

imposition of a fine. On the second offense, the fine would

be equal to 50 percent of the fair market value of the

dumped products imported within twelve months of the

affirmative determination.. On third and subsequent

.......e*Yth, fin. woud, be increased to 100 percent.

-8-
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We believe-that these fines are sufficiently stiff to

constitute a real deterrent to repeated dumping, but at the

same time, are not so draconian that they would amount to a

de facto prohibition of the import of products from the

offending company.

SIA's proposed legislation would also establish a right

of private action for U.S. companies which have been injured

by dumping. Such an action could be brought in the Court of

International Trade against a manufacturer of the dumped

-product.

SIA's proposals are designed to ensure the maintenance

of the level of concessions under the GATT through the use

of a GATT saving clause. Like the telecommunications bill

recently reported favorably by this Committee, the SIA bill

would authorize the President to provide compensation to

other countries if these remedies are subsequently found to

be inconsistent with U.S. obligations under the GATT. In

addition, the President would be given a mandate to

negotiate such bilateral or multilateral agreements as may

be necessary to harmonize these remedies with U.S.

international obligations.

However, while we have taken care to observe U.S.

international legal obligations and the special concerns of

consuming companies, we emphasize that these remedies are

- 9 -



93

intended to be effective. Systematic dumping by a handful

of foreign producers is destroying important segments of our

most competitive high technology industries. That process

will continue until we do something to stop it. In our

view, it is not satisfactory simply to maintain the status

quo with respect to antidumping enforcement when adherence

to the status quo means rapid erosion of the industries upon

which our economic future rests.

That is why SIA is supporting this legislation today.

We feel it will increase the costs of systematic dumping

sufficiently to deter it altogether in most cases, and will

do so without harmful effects on consumers or to our

commitment to an open trading system. I hope that your

Committee gives our proposals careful consideration and

support.

- 10 -
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COIMARMaOsI OP SIA AMD DPlCT1 ANTIDU IgO

multiple instances of
dumping by one company

Compensation for companies
injured by dumping

scope of actionable
conduct

where action brought

Potential Defendants

Prior finding by
Commerce/ITC required

Consumer of dumped er-
chandise a potential
defendant?

Type of relief available

Presidential override

International obligations

- Private right of action
established

- Dumping
Subsidies

- fraudulent sportss

court of Int'l Trade or
Federal Court

M Manufacturer, and exporter
or importer if related
to manufacturer

o NO

0 NO (if unrelated to manu-
facturer)

- gquitable relief (pro-
hibLtion of imports)

- Damages

- President may nullify court
order

o Declaration that Congress
regards legislation as
""T-consAistent

. rines imposed for second

and subsequent 
in-8taftos of dumping

- Private right of action
established

- Dumping

- court of Znt'l Trade

- Manufacturer, subsidiary
of manufacturer, and
companies in which
manufacturer holds
the principal control-
ing interest

* Vee

N Mo (if unrelated to
manufacturer)

- Damages

- AI savings clause
(U.S. to pay compen-
sation if remedies
found to violate OATTO
President to negotiate
agreements to harmon-
Is remedies with "AT )
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Antidumping -- Multiple Offenses

e e Multiple instances of dumping within a
l0.year period in a given product area (all products falling
within a Subpart of a Part of a Schedule of the TSUS).

[ire Offense: Same as under current law.

Secnd Onse: (1) case #utomatically treated as
"critical" circumstances. Duties assessed retroactively to
90 days prior to preliminary determination. (2) Fine
imposed equal to 50 percent of the fair market value of
imports subject to the affirmative dumping determination in
the twelve months preceding that determination. Normal
antidumping duties would a so be imposed.

Thirld Offense: Same as the second offense, except fine
equals 100 percent of the value of the dumped imports. Same
penalty for subsequent offenses.

forceMjts Commerce Department brings an action to
assess penalties in the Court of international Trade.

Persons Potentially Lialke: Manufacturers of
merchandise subject to an affirmative dumping finding or
suspension agreement. Dumping by subsidiaries or joint
ventures would count against the parent only if the parent
already had been subject to at least one prior affirmative
dumping determination. Dumping by foreign subsidiaries of
U.S. companies (or foreign joint ventures in which U.S.
f~rms held an interest) would not lead to penalties against
U.S. based parent.

International Obliastions

The President is authorized to provide compensation if
any portion of this Act is found to violate U.S.
international legal obligations, and is given a mandate to
negotiate such bilateral or multilateral agreeents as may
be necessary to harmonize the provisions of the Act with
existing U.S. obligations.
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STATEMENT OF CARL EDQUIST, PRESIDENT, CARLSON TOOL &
MANUFACTURING CORP., CEDARBURG, WI; AND FIRST VICE
CHAIRMAN, NATIONAL TOOLING AND MACHINING ASSOCIA.
TION
Mr. ED~uwr. Thank you, Senator. My name Is Carl Edquist, and

I am the president of Carlson Tool & Manufacturing Corp. in Ce.
darburg, WI. I am also the first vice chairman of the National Tool-
ing& Machining Association. Senator, the problem that plagues
the metal-working companies like ours in Wisconsin and my peers
in Pennsylvania and Michigan and around the country is unfair
foreign competition.

Some of it is quite obvious such as tariffs on American molds
crossing the border being two and a half times what we charge the
same tool as a duty coming into the United States. Most of our
problems arise from less visible ways of competing unfairly. They
include all manner of subisidies and subterfa. As small busi-
nesses, we cannot play in the ball game when it comes to seeking
relief with the ITC. It is not affordable; so we get no turn at bat.

I would not be able to afford to have my attorney son chase the
case for me. Senate bill 1860 is a trade bill which we in metal
working can support. What would make it very helpful in our diffi-
culties i our suggested inclusion of the S. 1655 provisions for the
private right of damages and the Trade Reform Action Coalition
proposals. My written testimony submitted for the record elabo-
rates on those proposals. We believe that this would give us afford-
able access to Justice and a turn at bat, and also it would send a
clear signal to our trading partners that they cannot forever
bear their best neighbor and their best customer.

e companies in our coalition understand competition. We live
and die with it every day. Unfair competition makes us an endan-
gered species. With that go risks for the general welfare and securi-
tY of our country. We believe the rules of fair trade should be fol-
lowed with consequences for those who break them.

As it is now, the innocent parties suffer. The tilt light has gone
on, and it is time to blow the whistle.

Thank you very much.
Senator HWnz. Thank you very much, Mr. Edquist.
Senator Iwnz. Let me ask you what was esentialy Senator

Danforth's question at the beginning. It is one that I think Mr.
Green start to get into, as a matter of fact.

Let's assume that you are a Missouri,- or for that matter, a Penn-
sylvania bhsed chemical manufacturer; and you are selling your
chemicals in the United States for $10 a gallon. There is a market
in Europe; the price is a little bit more competitive over there. You
are sellig for 8 a glon to be competitive In that market, but, you
still make a profit. You still make a profit even at $8 a gallon.
Maybe it is because natural gas is a little cheaper here thim im-
ported Soviet natural gas.

Let's say further that my major competitor over there in France,
in Europe, is also selling for $8 a gallon, and my entering the
market at the same price takes away enough of his business so
that, in effect, his cost of production goes up; and he has to start

A
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closing plants. He closes one plant and it costs $1 million to close
it.

Now, if Europe had the Specter bill, and it was strictly enforced,
as I understand the way S. 1655 would work-I would be liable for
$1 million, the cost of closing that plant. Did I do something wrong
here?

Mr. GREEN. With deference, Senator Heinz, yes, I think you did. I
think you have forgotten that the U.S. marketlis open and that if I
sold at $10 in the U.S. market and $8 in Europe, some of those dis-
counted-

Senator HEINZ. Senator Specter's bill doesn't address the issue
where the markets are open.

Mr. GREEN. I understand that, but most markets In the world are
not. That Is why we are subject to the dumping because dumping
can occur--

Senator HEINZ. That is really not responsive to my question.
Mr. GREEN. I will get to that, If I may. Dumping can occur only

where there is a protected home market.
Senator HEINZ. I beg your pardon?
Mr. GREEN. Dumping can occur only where there is a protected

home market. You are putting the case where there is mirror legis-
lation--

Senator HEINZ. Let me say that I don't understand that argu-
ment. I don't know of any analysis that shows that dumping can
only take place where there is a protected market.

Mr. GREEN. Mr. Koenig has & Ph.D. in economies; and in a
minute, maybe he can respond to that, but I would simply like to
make the argument that ir I sell for $10 In the United States and
$8 in Europe, some of those discounted products that I am selling
for $8 in Europe are going to find their way back to the United
States and will undercut my ability to continue to sell in the
United States at $10.

Many of our foreign competitors that dump in the U.S. market
don't have that problem because their home market is protected;
and when they sell at a dumped price in a foreign market, that
merchandise cannot find its way back and undercut their protected
home market and do away with the--

Senator HEINZ. What you are saying is the example that I have
proposed cannot take place.

Mr. GREEN. That is correct.
Senator HEINZ. And yet, I submit that it is taking place right

now because we have controlled prices on natural gas that make
our chemical industry quite competitive.

Mr. GREEN. That is not really dumping, though; that is an input
subsidy. Some would characteize it as an input subsidy. [Laugh-
ter.]

S nator HEINZ. The way you measure dumping is if the price in
this example in Europe is lower than the price in the United
States.

Mr. KNOEL,. Could I comment on that, Senator? From a business
pint of view, I think your French plaintiff in this case would prob-
ably have difficulty when he got around under Senator Specter's
bfllF to proving jury because you would have to not only have the
diferential in price, but you would have to prove that the injury
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flowed from that. And if the price in France was already $8 per
unit, he would have great difficult%, I believe, sustaning injury
when he got around to that eolnt. And I think that is the answer
to the question from a practical point of view. How do you show
injury if the price at which the former is selling Is merely the
current market price in the United States or in the country in.
volved? They might be able to show technical dumping under the
differential.

Senator HmNz. Alan Wolff is representing the semiconductor in.
dustry, and he has advocated a somewhat different approach
where I understand what he favors, a private rht of aon and
other things would be triggered only in the case of recidivism.

Mr. WowF. No, it would be both. It would be both the private
right of action for damages and fines which would go into the U.S.
Treasury for recidivistp.

Senator Hzmz. Yes, but you would only trigger private right of
action and extra fines in the case of recidivism?

Mr. Wouri. No.
Senator HwNz. Maybe I misunderstood your testimony.
Mr. Wour. Well, Ithree minutes might not be the most time in

the world to convey these ideas. I apologize if I was a bit obscure.
The Idea would be very similar to the Specter bill-some differ-
ences-not entirely different from the Guarini provision, to have a
private right of action for damages, entirely separate from dealing
with the problem of multiple offenders, which would be met with a
fine and deposited in the Treasury.

It would be possible to combine the two, but that is not the pro-
poNd.

Senator HEINZ. All right. The administration clearly, in their tes-
timony here today, is saying, well, if you are going to do anything
in this area, the only place you should do it is for multiple Offend-
ers.

Mr. Wou'ir. Clearly, they are troubled by the semiconductor ex-
ample of repeated instances. I submit that It has happened in steel
as well, repeated instances of dumping.

Senator HuzZ. So, let me ask the others. How would you feel
about a threshold that required some form of multiple offense or
recidivism? Would that be of help if that were the threshold, even
if there were a threshold that had to be pased before the fl
weight of both the Government and private action could descend
upon the offender?

Mr. KNOZLL. I gues I am concerned by it, Senator, on the basis
that the whole objective here, in my judgment, is to discourage
what has become such a common practice of unfair trade. And In
order to do that, there has to be some real threat out therc, and if
you put too many hurdles between us and the threat, then I think
you remove the threat.

Senator HENZ. As a general principle, I don't disafr but if it
is such common practice, why would not the thresho N multi le
offense be easy to meet? Andi therefore, It is not a very subRMtia
threshold.

Mr. KNoxu. I can see one very serious problem that we in the
eel industry would have had over the past 15 years. We frequent-

ly get talked out of them imposing dumping or finding dumping be-
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cause, when you have an industry such as steel, it becomes such a
large case that the administration intervenes and talks you out of
it, having it go to full hearing. They come up with some sort of a
concocted solution that is supposed to solve the problem.

So, we would have never had, in many cases, our multiple repeat
items. Now, this is one of the problems that we run into constantly,
of all the deals that have been cut that have been supposed to have
solved the problem.

Senator HEINZ. Mr. Edquist, how do you feel about that same
question?

Mr. EDQUIST. Back to France, Senator?
Senator HEINZ. No, the one I just addressed to Mr. Knoell;

having a threshold of some multiple offense.
Mr. EDQuwr. During the period of time that these multiple

events were being identified as unfair trade Items a small compa-
ny might suffer serious damage after one or two. So, it would have
to be tailored in a special--

Senator HEINZ. Suppose it were just a second offense?
Mr. WoLF. If I might just add, Mostek went under really be-

cause of one product: 64 K drams. And that Is a half-billion dollar
company with 10,000 employees. So, it is not-

Senator HEINZ. How many antidumping findings had there been?
Mr. Wourn. One.
Senator HEINZ. Just one?
Mr. Woii. Just one. It hadn't come out yet. As a matter of fact,

the finding came out 7 months after this firm departed, and it is no
longer in business.

senator HIzNZ. It did them a lot of good, didn't it?
Mr. Worst. Not too much.
Senator HEINZ. Did they pay their legal bills?
Mr. Woww. We were not the attorneys. (Laughter.]
Senator HEINZ. I don't know whether you say that with regret or

relief. I do have a question, Alan, for you on this regarding S. 2408,
which permits suits only against foreign manufacturers or entities
controlled by them. I gather you favor that bill; is that right?

Mr. WoLv. That it should be limited just to foreign manufactur-
ers and controlled entities?

Senator HEINZ. Yes.
Mr. Wour?. That is right.
Senator HEINZ. Wouldn't it be common that you can't et the

manufacturer into the U.S. court; and anyway, why should Port-
erg be immune from liability?

Mr. WoL"F. There Is a balance to be drawn. There .ar may Im-
porter obviously dealing with the most products, when they are
unrelated importers. They don't have, particularly in a cost-of-pro-
duction case, information as to whether the product is dumped.

Senator HmNZ, Suppose they know the product is being dumped?
Mr. Woiw.That is not an as thing to prove in a court of law,

and they are behaving in a rational manner to buy things at
market.

Senator HEINZ. It is not easy to prove; but suppose, in fact, they
do know it? We are not arguing on the question of whether some-
thing is provable; we are arguing a question of whether, if in fact
they knew it, they should be subject to prosecution. The court will
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decide whether they knew it or had reason to know or whatever
the standard is.

Mr. Wo.r. First, since 1916, no one has been able to prove
knowledge in the area of dumping. Second, I would still say, "no";
do not subject them to antidumping penalties. We have a customer
base in this country of computer makers, telecommunications
makers who must buy at market. It seems to me it is the job of
U.S. trade laws to try to make those market prices fair prices, but
not to put our firms at a competitive disadvantage if we can't halt
the dumping.

Senator HNZ. Very well. Any other parting comments?
Mr. KNomm. I would disagree with that on the basis of the point

that you first made: I think if you cannot get at the importer, if he
has knowledge, you may make the law really meaningless because
It will be so difficult to get at the foreign producer to bring the
action.

Senator HEINz. We do have a reason-to-know standard in at least
one statute dealing with the Foreign Practices Act, which certainly
seems to scare exporters. I suppose it would scare importers, too,
notwithstanding that nothing has happened since 1916.

Mr. Wounr. As I say, there is a real question as to whether you
really want to scare importers. I think we want to halt the practice
without putting our customers out of business.

Senator Hzmz. Very well. Gentlemen, thank you very much.
This has been very helpful. We appreciate your testimony. Would
our next panel please come forward?

Mr. Donald Flowers, Edward Black, Peter Suchman, and Gary
Horlick. Our first witness on this panel, representing the Florists
Delivery Association, appropriately enough is Mr. Flowers, who is
past president of the florists association.

Mr. Fowus. Thank you.
Senator HoIz. I am tempted to ask whether your surname was

an asset or not in your election to that position, but you don't have
to answer that. Please proceed, Mr. Flowers.

STATEMENT OF DONALD FLOWERS, PAST PRESIDENT, FLORISTS'
TRANSWORLD DELIVERY ASSOCIATION, RANDALLSTOWN, MD
Mr. FwwUs. Mr. Chairman, I appear in opposition to S. 1655 on

behalf of Florists' Transworld Dlvery Association, a cooperative
of about 20,000 independent retail florists and small business firms.
In my prepared statement, I make the following major points.

FTID has historically opposed unjustified restrictions on Imports,
based on the need for an adequate supply of quality cut flowers
available in the marketplace at reasonable prices to retailers and
consumers. FTD has in effect served as the voice of the consumer
in these actions. FID however, opposes unfair trade practices,
where proven, such as dumping and subsidized foreign exports.

The domestic industry has not succeeded in proving economic
injury in the several cases brought before Government agencies to
date.

FTD is the major, almost the only, marketing force for floricul.
ture products at the consumer level, and its policy on imports has
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tended to keep flowers competitive with other gift-type products in
the marketplace.

S. 1655 works against this objective by offering a free-for-all invi.
tation to private parties to file suits willy-nilly in the hope of reap-
ing rewards, whether there has been injury or not-in many ways
a situation similar to medical malpractice cases now prevalent in
the courts.

S. 1655 creates a double penalty, one public and one private.
S. 1655 will result in higher prices by raising the cost of a prod-

uct to retailers and consumers.
Commercial floriculture is largely made up of family businesses

which will be irreparably harmed when friend sues friend as a
result of the gratuitous invitation to do so by Government. Chaotic
conditions will be created in the industry. Domestic producers will
be able to harass the rest of the industry, either with suits or
threats of suits, using a weapon that could be seen as an attempt to
badger those who use imported goods, including retailers and con-
sumers, to no longer do so.

Now products may be prevented from coming into the market or
from expanding their toeholds in the market despite consumer
preferences.

The consumer is always, in this type of legislation, left without a
spokesman for his interests. Under all the circumstances, we be-
lieve that full and fair enforcement of existing law and regulation
which conform to international trade rules will provide an ade-
quate remedy to domestic industries. Shortcuts to achieve justice
are never a good idea. Thank you very much, Mr. Chairman.

Senator HINz. Mr. Flowers, thank you very much. Mr. Black.
[The prepared written statement of Mr. Flowers follows:]
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Mr. Chairman and Members of the Committees

My name is Don Flowers. I appear on behalf of Florists'
Transworla Delivery Association, a cooperative of about 20,000
inoepenoent retail florist small business firms. FTD, as our
intercity florists delivery service is generally known, was
founded in 1910 and has continuously served the public since that
time# Our headquarters are located in Southfield, Michigan. I
am a retail florist and grower in Ranaallstown, Maryland ana a
pot plant grower near Tampa, Florida.

As a past president of FTD and a member of its President$s
Council on Government and Industry Affairs, I appear in
opposition to S. 1655, a bill to provide a retroactive right to
sue tor damages to private parties who may claim to have been
harmed by dumping of imported products.

First, let me state the basis for PTD's opposition to this
legislation. In recent years, we have taken a progressivly more
active role in the so-called import issue because of the entry
into the U.S. market of cut flower imports from a number of
countries, beginning about 1970. FTD has opposed unjustified
restrictions on imports based on its policy calling for an
adequate supply of quality flowers in the marketplace at
reasonable prices to retailers ano consumers. In effect, PTD has
served as the consumer's advocate in this area--for one reason
because the trade laws of the U.S. oo not provide for any
representation of consumer's interest in situations like the
present one.

The domestic industry of growers and producers have brought
two Section 201 (escape clause) actions before the International
Trade Commission (all cut flowers, 1977o cut roses, 1983) and
several dumping and countervailing duty petitions. All have been
without success on the proof of injury question and of very
limited success in the CVD area where no injury investigation was
made.

To save time, I will not repeat some of the more technical
arguments against S. 1655 but would note the unanimous opposition
to it of the U.S. Trade Representative, the Departments of
Justice and Commerce, and the Federal Trade Commission. I will
try to relate my testimony as directly as possible to the
commercial floriculture industry.

lTD is the major marketing force for floricultural products
at the consumer level. An such, it is very concerned about the
willingness of consumers to continue to increase their
expenditures of disposable income for a perishable product. The
whole chain of production, distribution and consumption of cut
flowers depends on keeping this product available, of high
quality, and Within a price range competitive with other gitt-
type products. S. 1655 works against the thrust of our marketing
activities by creating a free-for-all environment inviting law
suits willy-nilly, whether or not the complaining domestic firm
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has been injured by the alleged dumping. Certainly it will be a
boon to the legal fraternity, a burden to the courts and a
significantly increase cost to consumers.

8. 1655 works in the same way as other U.S. international
trade statutes in that it does not give the consumer any voice in
proceedings that will result in higher prices based on increased
costs to retailers of out flowers and plants. VTD, believing in
competition rather than trade restrictions# will this year spend
about 024 million of its members' dollars in advertising and
promotion to expand this increasingly important consumer market.

We have previously (and are now) arguing our viewpoint in
actions before the foreign trade agencies ot the U.S. We believe
these forums operate fairly and are fully capable of dealing with
the various facets of the import issue related to unfair trade
practices. We do not believe that granting private remedies to
domestic producers will improve this situation. Instead, it will
result in harassment of the entire trading community--domestic
and foreign. Even though it is now possible to call foreign
producers into the Court of International Trader the practical
oifticulty of doing this makes the importer or consignee, such as
a wholesaler or retailer, ultimately liable. The goal of this
legislation could be seen as an attempt to badger those who use
imported goods--including retailers and consumers--into no longer
doing so.

Thus our view is that full and fair enforcement of existing
law and regulation will provide an adequate remedy to domestic
industries. And in fact, the Administration is pursuing this
approach vigorously. Shortcuts to Ojusticoe are never a good
idea. lTD opposes, where proven, unfair trade practices such as
dumping and subsidized foreign exports.

The floriculture industry is made up of family businesses to
a large degree. Although there is economic specialization, there
is still a 'mom and pop' image to a business that is responsible
for as much as $2.5 billion in economic activity at the wholesale
level and perhaps $6.5 billion at the consumer level. Aside from
being an affirmation of small business in the age of
c nglomerates it Is a business that will be inevitably and
ifreparably harmed when friend sues friend as a result of a
gratuitous invitation from the government to do so. The result
will be a form of chaos never before soon in our business with
disruptive results that could never be repaired.

The objections to Section 138 of S. 1655 are numerous, but
some of the more important ones ares

1. It invites a free-for-all environment in which domestic
industries, who are competing with a dumped product,
will sue whether or not they are actually Injured in
the hope of reaping a windfall under the *economic
loss' provision. It invites Arivolous suits. Zn this
sense, the private remedy provision brings to the
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United States trade laws many of the problems ot
medical malpractice cases, i.e., a rash of groundless
suits tiled in the hope ot a high award.

2. It is a double penalty, since a private remedy suit can
only be filed after a dumping duty is imposed. The
concept behind dumping duties is to level the playing
field-not to tilt it the other way. The U.S. should
work toward and open and liberal trading system, and
not invite foreign retaliation.

3. It harms U.S. consumers since they wind up paying the
added costs in the form of higher prices for products.

4. It will raise prices for all goods (that is, domestic
and imported products) which are the subject of dumping
actions. If a private remedy is granted, domestic
producers will raise their prices to the level of the
increased cost of the imported product. The consumer
will be the big loser.

May I conclude by saying that we seem to be in a time in
which every conceivable restraint on international trace has been
inserted in penoing legislation, H.R. 4800f tor instance,
contains a provision that the U3TR and the Department of
Agriculture make a study of the impact of imports of roses. We
wonder why that study ib not broad enough to include an analysis
st the impact ot those itportw on t;:e consumer who is, I tear,
the forgotten player in a power game in which he may be the
ultimate victim.

Thank you for hearing our views. I wouio be glad to try to
answer questions you may have,

-0-
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STATEMENT OF EDWARD J. BLACK, VICE PRESIDENT AND GEN-
ERAL COUNSEL, COMPUTER & COMMUNICATION INDUSTRY AS.
SOCIATION, WASHINGTON, DC
Mr. BLACK. Mr. Chairman, I want to thank you for the opportu-

nity to appear before the subcommittee to express our views on
this important legislation. CCIA is a CEO based organization that
represents over 60 companies whose industry derived revenues are
in excess of $50 billion and who employ over 500,000 people. We
represent all segments of the computer and communications indus-
try.

As an industry, our primary goal in the international trade
arena is to be as minimally encumbered as possible by foreign and
domestic barriers to trade, including tariffs, regulations, or other
distortions of trade, and to foster a world market place which is as
open and competitive as possible. The question for us and for the
country is how to become much more effective in preventing and
curbing trade-distorting and unfair practices without further dis-
torting our own open market.

The dumping provisions of our trade laws have not been of criti-
cal importance to our industry in the past; but for several reasons,
we believe they will become more important in the future. We have
witnessed the trade patterns in semiconductors and anticipate that
our current and future competitors may target our industry and
aggressively dump competig products in the United States with
relatively economic impunity. Our competitors are often large inte
grated companies with solid economic bases which could withstand
price levels that might do severe damage to portions of our indus-
try. Many companies would not be able to recover in the wake of a
major dumping campaign, especially if combined with other trade
restrictions.

We believe that the international rules and policies governing
trade ought to be able to prevent a major targeted dumping can-
pa,#n from seizing substantial market share from eliminating com-
petitors, or from retarding industry innovation. We support
chases in the dumping area because current laws are not able to
credibly deter aggressive strategic dumping. Where proposed
changes are likely to require GATT agreement, however, we must
aggressively seek multilateral support for them and not take uni-
lateral action.

We support efforts to get GAT agreement: To allow retroactive
duties; to compensate injured industries; to impose special penal-
ties for repeated and abusive dumping; and to extend dumping pro-
tection to third country markets. We also support actions which we
will go into later that might strengthen the 1916 act, which is on
the books; and we also think that remedies such as section 801 can
be used to deal with dumping practices in ways that have not been
used before to stop predatory dumping. But radical changes in the
dumping law beyond these may both be unnecessary and ineffec-
tive and adversely impact other legitimate U.S. interests in various
ways. Dumping law is an area ill-4uited by its nature and too un-
predictable in its fact finding to be used as a vehicle to create a
trade panacea; and it should not be used to shelter hidden protec-
tionist agendas.
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We are concerned that any legislation-and we think1this legisla-
tion is such legislation-that would be likely to: Invite retaliation
and to damage innocent competitive industries; result in mirror
legislation overseas and, in effect, become a nontariff barrier to our
exports; expose companies to unpredictable and burdensome pro-
ceedings in U.S. and foreign courts; violate our international obli-
gations; weaken our efforts to expand and strengthen GATT, to in-
hibit legitimate imports; and to provide inadequate due process
protections. '

The legitimate interests of U.S. exporters who face mirror legis-
lation, of other domestic industries who could be the victims of re-
taliation, of others who indirectly benefit in many ways from the
order which flows from our general international adherence to
GATT and other international commitments, of U.S. consumers
and foreign importers who fairly price in our market but do so
competitively, should not be subordinated to the interests of the do-
mestic industry which is harmed by dumping. Other remedies are
available.

In conclusion, I would like to say that even if such legislation
were enacted and found acceptable under GATT, which we don't
think it would be as it is structured, we would be equally con-
cerned because of the mirror effect. We think facing this kind of
statute in foreign markets is a very serious problem for exporting
industries.

Thank you, Mr. Chairman.
Senator HEINZ. Mr. Black, thank you. Mr. Suchman.
[The prepared written statement of Mr. Black follows:]

t,
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Mr. Chairman, Members of the Subcommittee, I am Edward 3.
Black, General Counsel and Vice President for International
Affairs for the Computer & Communications Industry
Association. It is a pleasure to appear before the
Subcommittee to express our views on the very important
legislation you are considering,. -

CCIA is a national trade association comprised of over.60
manufacturers and providers of computer, information
processing, and communications-related products and services
including large mainframes, mini and micro computers;
semiconductors, peripheral equipment; software products;
telecommunications equipment, systems, and services. Company
involvement in CCIA is at the chief executive officer level,
and this provides valuable opportunities for peer level
exchange of views on critical industry issues.

CCIA's member companies range in size from young,
entrepreneurial firms to many of the largest and best known
companies in both the computer and communications industries.
Generally recognized as innovators in their respective areas
of specialization, CCIA's members are credited with driving
and shaping the industry via new technologies and products.
Taken together, companies within CCIA's membership generate
annual industry-derived revenues in excess of $50 billion and
employ over 500,000 people. CCIA's member companies export
approximately 35 percent of their U.S.-manufaotured products,
making them a significant positive contributor to our
nation's balance of trade.

A central tenant of CCIA is the fostering of a competitive
business environment, one in which companies can succeed and
grow -- based solely on their own merits. Toward this end,
CCIA seeks to ensure that its members' future growth
opportunities are not inhibited by poorly-conceived
legislation, inept regulation, or ill-advised judicial
decisions.

The importance of the computer and communications industries
to our economic well being is growing. Not only do this and
related industries account for an increasing proportion of
the U.S. economy, but they also provide new equipment,
processes, efficiencies, and solutions for many other
segments of our economy which are trying to remain globally
competitive. A strong and vital domestic industry able to
compete world wide is essential to overall American
prosperity and to our national security.

Because of our industry 's importance and growth potential we
face very stiff competition from companies in countries which
have decided that they must develop their own domestic

(1]
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industry. We, therefore, face growing efforts to protect
foreign markets and to unfairly penetrate our own. The costs
of innovation, research and development, and retooling to
produce newer generations of products are substantial and
most companies must develop an international market base and
stay internationally competitive in order to survive.

-,----here fore-;-an -open-, worldur~tp~~1~ Wi~r u
future.

The statistics on overall trade and those for various
segments of our industry have been presented to the
Subcommittee many times before. The important points to be
derived from these statistics are that our industry is still
the world leader in most segments of the industry and is
likely to remain so in the near future, but that we face
serious problems in the global marketplace which, if not
addressed, will continue to erode our performance.

Some factors which distinguish and define our industry and
our approach to the international arena are that:

o In most parts of our industry U.S. producers are
equal to, if not superior to, most other competitors
in price and performance, but are facing growing
competition;

o We are facing inevitable, long-term increases in
domestic and worldwide demand;

o The pace of innovation, product development, and
changes in product life cycle is much faster than
that of most other industries;

o Initial market entry and development of market share
is especially important in our industry because, in
addition to the general customer tendency to give
repeat business, the financial and systems
commitment connected with major purchases by users
make it very difficult for users to switch
suppliers; and

o A relatively high percentage of our industry's
revenues, approximately 35 percent, come from
exports, and these revenues are vital to our
continued innovation and growth.

(23
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TRADE CONCERNS
The situation we face as we try to compete in theinternational market is far less conducive to our industry'sinternational competitiveness than we would like. We do not
legislation passed by the Congress, or agreements reachedwith other nations are likely to radically improve thesituation. As an industry, our primary goal in theinternational trade arena is to be as unencumbered aspossible by foreign or domestic regulation, barriers totrade, tariffs or other financial distortions, and to fostera world-market system which is as open and competitive aspossible. The question for us and for the country is how tobecome much more effective in preventing and curbing tradedistorting and unfair practices without further distorting
our own open market.

As we have attempted to develop policy responses to theinternational trade problems we face, we have reassessed andreaffirmed certain long held premises and principles. Amongthe most important of these are:
o The tremendous prosperity and expansion of the U.S.economy is largely derived form our relatively open

and competitive market;
o An open, competitive, and unfettered domestic andinternational marketplace provides the optimumbenefits to both producers and consumers -- fewcountries allow such openness without majorexceptions, including the U.S.;
o The computer, communications and other high-techindustries have especially benefited from the

overall openness of our economy;
o There are serious economic and political pressures

which threaten to move us toward a highly regulated,
if not protectionist, worlds

DUMPING

The dumping provisions of our trade laws have not been ofcritical importance to our industry in the past but, forseveral reasons, we believe they will become more importantin the future. We have witnessed the trade patterns insemiconductors and anticipate that our current and futurecompetitors may in the future aggressively dump competingproducts in the U.S. with relative economic impunity. The

E31
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current nature of our dumping laws, as well as other
weaknesses in our trade policies and laws, invite such
action. Our competitors are often largo and broadly
vertically integrated companies with solid economic bases
which could withstand price levels that might do severe
damage to portions of our industry. Because of the need for
a constant infusion of- capita - for--nnovation7--many--companis ..---
would not be able to recover in the wake of a major dumping
campaign, especially if combined with other trade
restrictions.

We believe that the international rules and policies
governing trade ought to be able to prevent a major targeted
dumping campaign from gaining a substantial market share or
from driving reasonably efficient competitors out of
business, or from curtailing a competitor's ability to
modernize and develop new generations of products.

Because we are not confident that such campaigns could now be
stopped before they accomplished such goals, the computer and
communications industry understands and sympathizes with the
desire to prevent dumping abuses and to amend relevant
agreements, codes, and laws to enable them to better deter
serious dumping behavior. We support carefully balanced
steps which move us in that direction, including some reform
of:

o GATT dumping rules;
o U.S. dumping laws, policies and procedures;
o Other U.S. trade laws and policies.

We believe, however, that a disproportionate responsibility
for the overall trade, and specific industry, problems the
U.S. has experienced is being ascribed to deficiencies in
the dumping laws. Radical changes in the dumping laws may be
less necessary and effective than other actions and may
adversely impact other legitimate U.S. interests in various
ways. For example, had there been early aggressive actions
by responsible officials to use Section 301, and to reverse
the high value of the dollar, U.S. semiconductor
manufacturers could have benefited. It was not just the
dumping law which was a problem and changes to dumping laws
will not cure similar future problems. We must take care
when addressing one small provision of our trade law not to
attempt to remedy our full array of trade problems. Dumping
law is an area ill suited by its nature, and too
unpredictable in its fact finding, to be used as the vehicle
to create a trade panacea: and it should not be used to
shelter hidden protectionist agendas.

(4]
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The proposals that we have seen so far are overly ambitious
and, as a result, risk being counterproductive. We are very
concerned about any legislation that would likely:

o Involve us in retaliatory conflicts and damage our

o Create U.S. legal standards and remedies that would
be mirrored overseas and used as foreign non-tariff
barriers (NTBs) to inhibit our legitimate exports to
foreign markets;

o Expose companies to unpredictable actions in U.S.
and foreign courts;

o Violate our international obligations;

o Weaken our efforts to expand and strengthen GATT; or

o Inhibit legitimate importers' products from entering
our market at competitive price levels, and
undermine legitimate consumer interests.

SPECIFIC RESERVATIONS CONCERNING S. 1655 AND RELATED

PROPOSALS

Civil Action Remedy in General

Broad scale authorization of a civil remedy action against
dumping behavior appears designed to accomplish several
generally desirable goals: to compensate those injured by
dumping; to enhance general deterrence: and to enhance
specific deterrence and impose some sanction on those
benefitting from dumping.

Compensation -- Providing relief for those injured by unfair
practices is a worthwhile goal, and some expansion of the
interpretation of the 1916 dumping laws could provide for
this in some instances. Various other provisions of current
law can also be used to provide compensation. In addition,
we support getting GATT agreement to having dumping duties
retroactively imposed fOr the duration of the violation.
Payments from a Treasury fund might also be part of an
acceptable solutin. The general international dumping code
is not designed to be used to provide compensation and,
beyond making retroactive duties available through a
government administered fund, should not be stretched in that
direction.

(5]
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General Deterrence -- We support efforts to deter dumping
behavior before it begins and believe some modifications of
current rules could be agreed to by GATT. More vigorous
enforcement by U.S. officials of existing dumping and other
trade laws, and vigorous bilateral negotiations could also
provide substantial deterrence.

The possibility of liability in a civil action initiated by
private parties, however, is a potential source of harassment
to all exporters trying to sell into any market with such a
law. It is liable to be too effective as a general
deterrent, and since dumping calculations are imprecise and
unpredictable, and the risk of liability and damages too
great legitimate importers and consumers are likely to
overrestrain themselves.

Specific Deterrence and Punishment -- The 1916 act could be
more widely used and, again, we would support that. We also
urge multilateral efforts to develop multiple offender rules
to reach the conscious, strategic dumper. Since all dumping
is not equally reprehensible, damaging, or in need of
specific deterrence, a civil action approach which does not
adequately recognize these distinctions is overreaching. The
pending proposals specifically lessen the requirement to show
predatory intent, for example.

There are other tools to accomplish the central legitimate
goals behind the civil action remedy. There are many
consequences of resorting to it that are largely negative or
unpredictable, both legally and economically.

The most predictable thing about such a remedy is that it
would cause the development of a whole new legal sub-
industry. For various due process reasons cited later, we
believe full, complex litigation, not bound by decisions of
other bodies, would be required. Substantial time, expense,
and resources would be involved, yet such suits would not
likely provide an expeditious alternative to current law.
Most competitive, efficient, and productive companies don't
need or want more lawyers and lawsuits in the middle of their
business and business decisions. We therefore believe that
creation of a civil action remedy for dumping is not
necessary and is potentially dangerous to many legitimate
U.S. economic and trade interests.

(63
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Changes in Standards for Finding Civil Damages Liability

The bill would remove the requirements that, in addition to
finding that goods are sold in the U.S. at less than their
foreign market value and are causing or threatening injury,
such imports must be found to be sold:

- "commonly and systematically" at a price
- "substantially" less than their actual price, and

that their
- sale must have involved a "predatory intent."

We believe statutory changes to this GATT grandfathered 1916
provision would be unwise. We would urge that Sense of the
Congress Resolution assert that this statute should be
interpreted in such a way that i becomes an effective tool to
combat serious dumping abuses, without removing its
privileged GATT status.

The Class of Those Who May be Held Liable is Greatly Exxanded

Almost any foreign manufacturer, exporter, or U.S. importer
would be potentially liable under provision of this bill.
Because of the relative ease of reaching some potential
defendants' "deep pockets," U.S. companies could wind up as
the most frequent target of such civil action. Potentially
huge liability attaches even to defendants who have not
intentionally engaged in any improper action. A tight nexus
tying the defendant to the cause of injury must be required.
Standards to define intent or conspiratorial involvement need
to be far more exacting than "reason to know" or some
arbitrary set of corporate relationships, especially when
such substantial liability can result. And no consumer,
whether individual or corporate should be faulted for buying
a less expensive product.

To the extent that this expansive concept of defendants has
developed in order to ensure some party is available to be
sued, it is probably unnecessary as the law surrounding
personal jurisdiction should allow the involvement of foreign
companies which purposefully exploit the forum's market.
Legislation specifying world-wide process could be developed
to ensure the desired result.

Changes in the Types of Action or Relief That Can Be Taken or
Provided.

Under current dumping law, the normal remedy for dumping is
the imposition of duties equal to the dumping margin which
are paid to the government. Under the terms of the 1916 Atio,
an injured firm can sue to obtain treble damages in certain

(7]
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circumstances, We would support trying to obtain GATTagreement to allow special damages for multiple offenders, aswell as provisions for broader damage considerations and thuscompensation, provided the liability standards remain fairly
rigorous.

In so far as the legislatito-jls authorizes bans on.impore 7.I. ii OParticularljyunwise. The impact of such restrictionsare complex and could result in depriving U.S. customers of
access to essential components or supplies.

GATT Inconsistency

Pending legislation appears to be inconsistent with GATT on
several grounds including:

o Unilateral modification of agreed upon rules;

o Recovery of monetary damages are not generally
authorized;

o Changing the 1916 Act alters its grandfathered
status; and

o Bans on imports are not authorized.

Although there are weaknesses in the GATT structure, the U.S.
response should be efforts to enforce and strengthen it, notto blatantly violate, disregard, or unilaterally alter it.
The threat of retaliation in this context is a real one and
could.severely impact innocent U.S. industries.

Some recent proposals have conceded that if the proposed
legislation is found to violate U.S. obligations under GATT,other innocent industries would become obligated to yield
concessions equivalent to potential damages improperly
assessed against defendants under the proposed legislation.
This is hardly an acceptable alternative in legislationdesigned to increase equitable treatment for U.S. companies.

Finally, if such legislation were enacted and were foundacceptable under GATT or emulated in mirror legislation, U.S.companies trading around the world would be subject to its
terms. Even where foreign court systems are likely to befair to U.S. corporations, foreign private parties and, insome cases, governments could use this authority to conduct
legal harassment against U.S. companies. We could be
spawning a new non-tariff barrier wall suited for use against"wealthy, deep pocket" U.S. companies.

(a]
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Weight Given to Administrative Proceedings

Any attempt to give special consideration to Department of
Commerce or International Trade Commission proceedings is
likely to raise collateral estoppel problems. Because agency
proceedings do not involve all parties who might be
defendants under a civil action and lack certain other due

.........process.requirements -relating to-notioe, personalservice ..
cross examination, evidence, discovery, and subpoena power,
the use of their results in a civil action would invalidate
such proceedings. Realistically, there is no alternative to
a full trial on all the issues.

Damages

The issue of what damages are reasonable in a civil dumping
action has many far reaching implications. If a domestic
company suffers a patent loss, a loss of market-share,- or a
curtailment of its research and development, is a defendant
liable for all consequences flowing from these actions? The
potential area of liability and damages is far too broad, and
would need far greater statutory definition and limits.

CONCLSION

In conclusion, we must strongly urge you to refrain from
proceeding with the idea of a civil action remedy in the
dumping area. While some of our concerns could be
ameliorated by drafting changes, the fundamental weaknesses
would remain.

We have urged action in a number of areas which could lead to
reasonable modification of, and improvements in, the dumping
laws and related areas because we want our industry and
others to be able to compete in the U.S. market free from the
unfair competition of foreign dumping. We would like to see
changes made which are sufficient to deter targeted dumping
campaigns which can seize substantial market share, eliminate
competitors or retard industry innovation, but our industry
is also strongly committed to, and dependent upon, an open
global marketplace. In some areas the U.S. can clearly act
alone and should, but therefore, we believe that where
proposed changes are likely to require GATT agreement, we
must aggressively seek multilateral support for them and not
take unilateral action.

our opposition to a civil action remedy is centered in its
overly exclusive focus on the legitimate plight of a
particular U.S. industry affected by dumping. The legitimate

(91
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interests of U.S. consumers, fair foreign competitivelypricing importers, U.S. expo~tus wh-o could race mirrorlegislation, other U.S. domestic industries who could be thevictims of retaliation or compensation, and others whoindirectly benefit in many ways from the order flowing fromthe general international adherence to GATT and to otherinternational commitments, are made subservient to theportion-of -industry hr y~jpJg
For the reasons cited earlier and because the fullimplications of such legislation havA not boon adequatelystudied and considered and too many questions still remain.This legislation should not be included in broad tradelegislation.

Thank you again for the opportunity to present our views.

S10]
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TESTIMONY SUMARY, EDWARD J. BLACK, CCIA

The computer and communications industry imports and exports
components or final products to and from many countries
around the world. About 35 percent of our revenues are from
exports.

-Although- wes face- incratiY1lly, 2to~cipt~ ih reign
markets and the U.S. market, we are committed to open
competitive markets which are essential to economic
prosperity. We favor vigorous action to enforce our trade
rights and to promote equity and fairness, but we must act
within the international trading framework.
We support changes in the dumping area because current laws
are not able to credibly deter aggressive strategic dumping.

We support efforts to get GATT agreement: to allow
retroactive duties to compensate injured industries; to
impose special penalties for repeated and abusive dumping;
and to extend dumping protection to third country markets.
Other available trade provisions such as Section 301 should
also be used to stop predatory dumping.

However, we strongly oppose the passage of civil action
legislation because, while all the implications of such
legislation have not been adequately examined, some are
clearly very damaging.

We are very concerned about any legislation that would be
likely to: invite retaliation and damage innocent
competitive industries; result in mirror legislation
overseas, and become a non-tariff barrier to our exports;
expose companies to unpredictable actions in U.S. and
foreign courtsF violate our international obligations; weaken
our efforts to expand and strengthen GATT; or inhibit
legitimate import.
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STATEMENT OF PETER SUCHMAN, MEMBER, TRADE POLICY
COMMITTEE, AMERICAN ASSOCIATION OF EXPORTERS AND IM-
PORTERS; AND PARTNER, SHARRETTS, PALEY, CARTER &
BLAUVELT, WASHINGTON, DC
Mr. SUCHMAN. Mr. Chairman, I appear here today on behalf of

the American Association of Exporters and Importers, a national
organization comprised of approximately 1,100 U.S. firms involved
in every facet of international trade. I assume the full text of my
prepared statement will be included in the record.

Senator HEzNZ. Th is correct.
Mr. SUCHMAN. It seems to us that the clear intention of this leg-

islation is to provide antitrust-type private relief to companies
which believe they have been impacted by imports, without requir-
ing that the complaining parties be able to sustain the burden of
proof required by the antitrust laws.

Given the [stature] of the United States in the world's trading
system, and as Mr. Holmer indicated this morning, we are the
world's leading exporter, we think that this is throwing the baby
out with the bathwater. And I would like to address the problems
of this legislation from the point of view of the association s export-
er members.

We should keep in mind that the United States is the exporting
country against which antidumping actions are taken more often
than any other country. I find it difficult to understand Mr.
Green's arguments earlier about dumping only occurring from
closed markets, in view of the fact that I think we would all ac-
knowledge that the United States is the world's most open market.
Therefore, we have to look at this legislation from the view of
American exporters and what would happen to them if they had to
face mirror legislation abroad. Are these American producers
criminals? Are they acting unlawfully? Are they undermining for-
eign economies? They aren't.

rice discrimination in different markets is not and has never
been considered under U.S. or international law to be criminal or
unlawful. Businessmen worldwide, including those here in the
United States, price in response to the conditions in the markets
into which they must sell. If they behave in a predatory way and
seek to monopolize trade, they are subject to antitrust laws, and
the United States maintains an array of antitrust laws. And if
there is a problem with the U.S. antitrust laws and their applica-
tion to imports, then those laws should be amended; but that is not
what this legislation would do, and we should be clear about that
because 5. 1655 is not an amendment to the antitrust laws of the
United States. It differs significantly in both substance and proce-
dure from the laws which cover domestic commerce and would,
therefore, create a situation in which there were more stringent re-
strictions on import competition than domestic competition in the
U.S. marketplace.

Specifically, this bill has no requirement for showing of intent.'
Those involved in international commerce would be acting unlaw-
fully and vulnerable to damages and injunctive relief without any
showing that they intended to injure a U.S. industry or restrain or
monopolize U.S. trade; and there is no requirement for showing
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that their acts had the effect of monopolizing or restraining U.S.
trade.

Furthermore, the treatment of administrative rulings by theCommerce Department and [ITC] the International Trade Commis-
sion as a prima face showing of the elements necessary for relief istotally incompatible with due process. [and] If American exportershad to face that kind of treatment abroad and not be subject to the
same rules of evidence and rules of procedure as pertain to civilactions in the courts of that country, the United States would cer-
tainly violently object. [and] We should not forget [also] the part ofthis statute that deals with violation of the Customs laws, where
mere negligence by a junior employee of a large corporation couldsubject that corporation to the draconian penalties of the statute.

In conclusion, no businessman, American or foreign, could afford
to face the uncertainties which this legislation would create. Pricecompetition from imports would simply disappear for a wide varie-ty of products, regardless of whether the imports were below fairvalue. Retaliatory actions by our trading partners would be inevita-
ble, and the result would be a cartilization of trade through mini-
mum import pricing schemes or out-of-court settlements through-
out the world.

We can think of no more anticompetitive legislation than this,
and we trust that this committee will not approve it.

Thank you.
Senator Hzmz. Thank you. Mr. Horlick.
(The prepared written statement of Mr. Suchman follows:]
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Good Morning, Chairman Danforth, members of the Subcommittee.
My name is Peter 0. Buchman. I am an attorney in the private practice
of international trade law with the firm of Sharretto, Paley, Carter
and Blauvelt, and was for many years involved in trade policy
formulation and the administration of trade law in the U.S. government.
I am also a member of the Trade Policy Committee of the American
Association of Exporters and Importers and it is in that capacity that
I appear here today. The Association is a national organization
comprised of approximately 1100 U.S. firms involved in every facet
of international trade. Our members are active in importing and
exporting a broad range of products including chemicals, machinery,
electronics, textiles and apparel, footwear, foodstuffs, automobiles,
and wines. Association members are also involved in the service
industries which serve the trade community such as customs brokers,
freight forwarders, banks, attorneys and insurance carriers.

We are pleased to have this opportunity to give you our comments
on 8.1655.

G. 1655, the "Unfair Foreign Competition Act of 1985" would
amend the Revenue Act of 1916 to provide that an interested party
can bring an action for damages and obtain equitable relief from
importations or sales which are found to be dumped, within the meaning
of the current antidumping law (19 U.S.C. 1673). In addition an
Interested party could bring an action for equitable relief and
damages because of importations which are in violation of section
592(a) of the Tariff Act of 1930 because of fraudulent, grossly
negligent or negligent acts in their importation. To bring such an
action one would have to be an "interested party who shall be injured
in his business or property by reason of" the importation or sale
in question.

The clear intention of this legislation is to provide anti-
trust type private relief to companies which believe they have been
impacted by Imports, without requiring that the complaining parties
be able to sustain the burden of proof required by the anti-trust laws.

Before discussing the substance of 8.1655, 1 believe it is
important to clearly understand what is at stake here. The United
States is the world's foremost trading nation. Even after the
deterioration in our trade position of the past several years
principally due to the overvalued dollar, the U.S. has maintained
its position as the world's leading exporter. Of course we are also
the world's leading importer. The importance of international
commerce has grown consistently In recent decades in relationship
to the size of the U.S. economy as a vhole, reflecting the ever-
increasing interdependence of the world's economy. The U.8. has
been in the forefront in the building of the post-war multilateral
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trading system which has made this interdependence possible. Despite
misconceptions to the contrary, which are unfortunately often
reflected here in the halls of the Congress, the U.S. has been a
major beneficiary of this system.

It is therefore incumbent upon us to tread very lightly when
considering steps which would contribute to the demise of this system.
The legislation before us today would, without question bring
international trade to a standstill.

As I noted at the outset AAEI is an organization of importers
and exporters. It is from the point of view of the latter that I
would like to explain why we believe this legislation is not in the
national interest and would have disasterous consequences for the
U.S. economy.

Many of those lamenting the decline in international
competitiveness of certain U.S. industries tend to portray the U.S.
market as the dumping ground for the rest of the world, and to blame
this decline on the unfair trade practices of foreign producers. In
fact the Judiciary Committee Report accompanying S.1655 states as
much. It says-

"The unlawful dumping of foreign
goods, which involves sales in the
United States at artificially low
prices, has become a serious threat
to American industries. Enormous
quantities of dumped and subsidized
products and articles which violate
the customs laws, enter the United
States each year."

Leaving aside the veracity of those statements, the impression
conveyed is one of the United States as victim. What is never
addressed however in the United States as perpetrator. According
to data obtained from the Office of the U.S. Trade Representative, in
a recent four year period more antidumping investigations were
initiated by the world's importing countries against exports from
the United States than from any other country, while for 1985 the
U.S. ranked second, behind Japan. Amongst the U.S. products recently
subjected to antidumping remedies have been battery operated work
trucks, monoammonium and diammonium phosphate, outboard motors,
urethane prepolymers, photographic printing papers, high voltage
porcelain nsulators, two-door metal storage cabinets, certain photo
albums, abrasive resistant steel pipe, frozen dinners, and charcoal
briquets. Action is pending against film laminate, silicon sealants,
potatoes, certain oil and gas well castings and polyester yarn.



126

3

Are these American producers criminals. Are they acting
unlawfully? Are they undermining foreign economies? They are not.
Price discrimination in different markets-is not and has never been
considered under U.S. or international law to be a criminal or
unlawful practice. Businessmen worldwide including those here in
the United States price in response to the conditions in the markets
into which they must sell. If they behave in a predatory way and seek
to monopolize trade, they are behaving in an unlawful manner and
they are subject to antitrust laws here and abroad, with the criminal
and civil penalties attendant to conviction. However antidumping
(and countervailing duty) laws are not nor are they permitted under
international agreement to be punitive in nature. They are remedial
since international price competition, when not predatory, has been
considered as healthy and desirable. Only when injurious is it to
be corrected by elimination of the discrimination. But penaltieq
are inappropriate since they would stifle competition.

We have no data concerning the frequency with which U.S. products
are imported into foreign countries under circumstances which give
rise to customs penalties of one sort or another, but we have no
reason to believe that U.S. exporters and foreign importers of these
products are any less prone to negligence than are American importers
and foreign exporters who sell in the U.S. market. Clearly we must
anticipate that our products will be treated in the same way as
imports into the United States if this legislation is enacted. This.
is a major concern to American producers, who have more to lose than
any foreign producers since as already noted the U.S. is the worlds
leading exporting nation.

Let there be no mistake, sanctions of the kind contained in
this bill will cause major disruptions to international commerce.
But why, proponents of this measure might ask, shouldn't exporters
and importers, whether into the U.S. or foreign markets, be held
accountable for the injury caused by their price discrimination and'
violations of custom law?

In the first place they are accountable under certain carefully
prescribed limits contained in international agreement. Permitted
remedies are limited in order to prevent unilaterally imposed remedies
from becoming unregulated non-tariff barriers which stifle trade and
upset the delicately balanced array of commitments and benefits under
the unilateral trading system.

Thus responses to "dumping," that is sales at less than fair
value which cause material injury, are limited by Article, VI of the
GATT itself and the Antidumping Code subsequently negotiated under
its authority. GATT Article VIII limits penalties which may be
imposed regarding customs formalities. The existing antidumping
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laws and customs penalty procedures of the U.S. are extremely effective
and can have profound effects on commerce, while operating for themost part within the limits imposed by the multilateral trading
system. Attempts by proponents of 8.1655 to-argue that damages toprivate parties and injunctive relief, as provided for in the bill,
do not constitute violations of U.S. obligations under these
agreements are not persuasive. U.S. exporters will certainly consider"damages" to foreign companies for failure to properly document an
entry as a penalty regardless of the fact that it is not paid intothe treasury of a foreign government. All of the executive branch
agencies principally concerned with international trade have clearlystated that 8.1655 violates the international obligations of theU.S. in numerous ways. We will not repeat their positions here.(See letters of Ambassador Clayton Yeutter, U.S. Trade Representativeg
Robert Kemmit, General Counsel, Department of Treasuryl John R.
Bolton, Assistant Attorney General, Department of Justice; Douglas
A. Riggs, General Counsel, Department of Commerce, included in SenateReport 99-295, Regort of the Committe on the Judiciary, accomanying
8.1655) Clearly however the committee must consider these viewsas compelling with regard to this question.

Leaving aside for the sake of argument the compatibility of the
proposed sanctions with the GATT, injunctive relief and damages
should not be available as a remedy under the circumstances set forthin 8.1655 for dumping and violation of customs laws as a matter of
sound economic policy and equity.

8.1655 is based on the presumption that competition from imports
should be treated differently than other competition. This is
contrary to the concept of *national treatment," a cornerstone ofthe modern trading system which guarantees that all producers, nomatter where located will have the same opportunity to com pte for
a national market. The principle of national treatment is imbeddedin our international obligations through ArticleUXX of GATT and a
myriad of bilateral commercial treaties. It is critical to American
exporters and multinational corporations operating in countries allover the world. The United States, as other countries, maintains
an array of antitrust laws to protect the domestic marketplace fromunfair trade practices, including predatory pricing practices from
all sources. It was to clear up any possibility that imports whichwere predatorily priced might not be subject to these laws that
Section 801 of the Revenue Act of 1916 (15 U.S.C. S 721 often referred
to as the Antidumping Act Of 1916) was enacted. In addition boththe Sherman Act (15 U.S.C. 55 1 and 2) and the Wilson Tariff Act (15U.S.C. 0 8) clearly cover imports. Ifthere is some question as towhether imported products are subject to the U.S. anti-trust laws
then clearly the Congress should consider appropriate amendments.
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But just as clearly 8.1655 is not such an amendment. It differs
significantly in both substance andrprocedure from the laws which
cover domestic commerce and would therefore create a situation in
which there were more stingent restrictions on import competition
than domestic competition in the U.S. market place.

S. 1655 has no requirement for a showing of intent. Thosis
involved in international commerce would be acting unlawfully and
be vulnerable for damages and subject to Injunctive relief without
any showing that they intended to injure a U.S. industry, or to
restrain or monopolize trade. Furthermore there is no requireme t
in the legislation for a showing that the acts in question had the
effect of monopolizing or restraining trade, or indeed had any impact
at all upon competition in the U.S. market. In addition administrative
determinations by the U.S. Department of Commerce and the
International Trade Commission would be given prima facie effect in
establishing the elements of sales at less than fair value and injury,
despite the fact that procedures before those agencies do not afford
parties - most particularly foreign manufacturers, importers and
exporters - the full range of rights available in adjudicative
proceedings conducted under the Administrative Procedures Act or the
Federal Rules of Civil Procedure. Discovery and cross-examination
are unavailable, as are the affirmative defenses and counter claims
available in antitrust proceedings.

American manufacturers and exporters would surely object
vigorously if they were denied the procedural safeguards and
evidentuary rules applicable in foreign courts for normal civil
actions in those courts, where their competitors sought damages for
violations of dumping and customs laws, yet that is precisely the
situation which would be created in the United States by S.1655.

It appears that the draconian penalties to be imposed, whether
damages or injunctive relief embargoing imports, are particular
severe given the degree of culpability required for imposition of
those penalties. Mere negligence on the part of a junior employee
in completing customs entry documents would be sufficient to be
actionable under the bill. And insofar as dumping is concerned, it
is often difficult or impossible for a foreign manufacturer, exporter
or importer to know before the fact whether importations ate at less
than fair value. The calculation of foreign market value, and the
adjustments to it and to U.S. price by the U.S. Commerce Department
are unpredictable at best. The requirement that home market sales be
at prices above fully allocated cost, (not marginal cost) and the use
of the highly arbitrary constructed value as a substitute for such
sales when they are not above fully allocated cost, can create
substantial dumping margins, even where businessmen are behaving in
an ethical and economically rational way. Similarly importers may
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have no knowledge of costs or prices in the home market or third
courtries.

ps This element of unpredictability must be coupled with the
tential assessment of very significant damages and the possibility

of a sudden and total ban on further importations to fully appreciate
the stifling and anticompetitive effect this legislation would have
on international commerce.

Those who may be liable have no way of knowing if they are
violating the law before the fact. They also have no guidance for
determining what damages may be assessed against them. Certainly
the legislation provides no Insight as to how the court should
calculate the damage to an individual domestic producer# who is
only indirectly and marginally affected, attributable to negligence
by an importer in making a customs entry. Any relationship between
the violation and the financial situation of the domestic interestedd
arty" is likely to be tenuous at best. Calculation of damages will
e even more difficult in dumping situations, since an administrative

determination of material injury by the ITC, which requires almost
no nexus between the less than fair value sales and the injury, will
lift from the plaintiff any requirement that he show that he has
been injured. Presumably every producer in the domestic industry
producing a like product found to have been dumped could recover#
whether or not he participated in the administrative proceedings
before ITC and the Department of Commerce.

No businessman can afford to face such uncertainties. Price
competition from imports would simply disappear for a wide variety
of products, with a resulting significant increase in U.S. prices.
Retaliatory action by our trading partners in the form of similar
legislation would be inevitable almost immediately. The end result
would probably be the creation of a series of international cartels
to set the prices of widely traded products so as to avoid legal
actions, or to resolve by *out of court settlements" those already
Initiated, by setting minimum prices or quantitative limitations for
the products concerned.

MRI'can think of no morq anticompetitive legislation than this.
The U.S. economy, and those of the other major trading nations of
the world would suffer with little if any beneficial effects other
than, as usual, to the legal profession.
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STATEMENT OF GARY HORLICK, PARTNER, O'MELVENY & MYERS,
WASHINGTON, DC

Mr. HORUCK. Thank you, Mr. Chairman. I should state that
these are my own opinions. I represent clients on both sides of
import fights, and these are not their views.

The panel just previous to us stated some very good reasons why
there should be a private remedy against unfair or predatory trad-
ing practices. There are no good reasons, however, for limiting it
only to imports; and that is the crux of the problem. If there is
something unfair going on, it Fihould be punished whether it is
being done by domestic companies or foreign companies. If it is
indeed a commercial tort, it is a commercial tort no matter who
does it presumably. Dumping under title VII, the administrative
remedy, covers much more than sales from a protected home
market; and most of the lawyers in this room have been through
many cases that would prove that.

Just to give you an example, sales below fully allocated costs
often depend on a number of factors, but as your example pointed
out, it is often rational business practice for a large chemical com-
pany, or indeed a large steel company, to make some sales below
their fully allocated cost. I add a favorite technical note that the
idea of applying this proposed to nonmarket economy dumpers is
too ludicrous to explore.

That is the core problem with the Specter bill, though. It says
that only imports can act unfairly. If there is an unfair practice
going on, it should be penalized equally, no matter who does it. The
second problem which you have heard, I suspect, is this question of
national treatment, which would violate not only the GATT, but
also a whole web of our commercial treaties with countries and
frankly it just begs for retaliation.

I went through the list of the EC and Canadian antidumping
findings against U.S. companies over the last few yeals. A random
selection includes Allied Chemical J P. Stevens, Dow Chemical,
Teneco, Sun Petroleum, Exxon, §hell Chemical, Burlington In-
dustries, Reliance Electric, Western Potato Growers of the U.S.,
and so on. I don't think those companies want to be subject to this
kind of law overseas.

In conclusion, what you are looking at is a series of economic
laws. The purpose of our trade laws is to improve the economic in-
terests of the U.S. as a whole. We are not here to try to save the
whole world economy nor a few special interests. So, the question
is: If you have a business practice which is economically unfair, by
definition it must be in the economic interests of the United States
to suppress it, no matter who does it.

And as I said, the failure of the Specter bill is only to look at one
side of that. Thank you.

Senator Hzixz. Mr. Horlick, thank you.
[The prepared written statement of Mr. Horlick follows:]
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OF

GARY N. HORLICK

BEFORE THE

SENATE COMMITTEE ON FINANCE

July 18, 1986

A private right of action against predatory pricing

or other unfair trading practices is not unreasonable.

Such a remedy must meet two tests, however.

1. The first test is that such a right of action must

be based on an economically sound standard. The

current U.S. antidumping law makes no sense atb--

all economically.

It is debatable whether sales in an export market

at less than in the home market should be considered

an unfair trading practice.

Certainly sales below fully allocated cost of

production are not necessarily considered an

unfair trading practice in the U.S., yet they are

covered by our current antidumping law.
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2. The second test is that the same rules be applied

to domestically produced goods and foreign goods.

Failure to do so not only violates the basic

principle of "national treatment" found in many

of our commercial treaties and the GATT, but

begs for retaliation. U.S. companies which

have been found dumping in the EC alone over

the past five years include Allied Chemical,

J. P. Stevens & Company, Dow Chemical Company,

Tenneco, Sun Petroleum Products, Exxon, Shell

Chemical and Burlington Industries. On a world

wide basis, U.S. exports are the subject of

more antidumping complaints than those of any

other country.

The purpose of U.S. trade law is to further the

economic interests of the United States -- not the

economic-interests of the rest of the world, and

not the economic interests of special interests in

the United States at the expense of the general

welfare. There may be some national security

reasons occasionally for either granting protection

or denying it, but that presumably is not at issue

in connection with a private right of action (which

assumes that judges will not apply such exceptions).

A trade law which does not meet the 'two tests above'

is probably not in out economic interest.
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Senator HEIz. The threshold question to me-and Mr. Black
started off by saying that he thought there did need to be some im-
provements in the way our laws against dumping worked-is: Are
we satisfied with the way current law works? The previous panel
testified as to lengthy delays. How do we deal with the fact that it
is getting easier and easier to mobilize-and it is often the Japa-
nese-for a country to mobilize in a specific market segment ship
in the back-breaking amount of 64 K electronics, put the industry
out of business there; and then, what is left of the industry moves
on up to 256 K at least for a while, you know, for another 6 to 12 to
24 months until the same thing happens to them then.

And you look back and you see that 100 percent or 95 percent of
the rest of the market is all NEC microcircuitry. Clearly, our cur-
rent laws aren't work. What do we do?

Mr. HoRLICK. The problem that you are referring to, I think, was
actually identified by Alan Wolff, and is one of strategic pricing be-
havior and it has been alleged in past antitrust cases in the
United States that U.S. compares have done the same thing,
indeed with phantom models. So, you have a problem that is one 6f
strategic business behavior. If you want to penalize it, fine; and the
private right of action is a good way to do it. I simply-at the risk
of being repetitious-point out that it is not limited to necessarily a
foreign company. If you want the dumping laws to serve that pur-
pose--

Senator HENz. Strategic pricing behavior is, under some circum-
stances, if I recollect what little law I was exposed to at the Har-
vard Business School, illegal.

Mr. HoaucK. Some is illegal-
Senator HEINZ. In the United States, by U.S. companies.
Mr. HoRucx. Some is illegal; some isn't. If they have a case,

those laws should apply to foreigners as well as domestic compa-
nies. I don't think anyone here could object to that.

Mr. SucinM". As a matter of fact, the 1916-act was passed be-
cause there was some question whether the Clayton Act ap plied to
imports, and it cleared that up. The difficulty is In meet the
tests of predatory pricing nad intent, but that is a problem n do-
mestic law and It ought to be the same standard for imports. One
of the difficulties, Senator, is that there is-

Senator HEINz. But the Robinson-Patman Act applies to strategicpricing.Mr.I owu . It does not apply to imports.

Senator- HINZ. But does nt a pply to imports. What is wrong
with simply extending Robinon-Patman to imports and giving a
private right of action as well?'

Mr. Bi~cs. We do not have an objection to that there multilater-
al action. We are saying there is a problem that needs to be solved,
but unilateral U.S. action does cause us problems. The intent of the
1916 act is not a problem for us.

Senator HmNz. So, your concern is not so much with the princi-
ple of doing something it is with doing something that would not
be found to be prima f"ace illegal and violative of national treat-
ment concepts under the GATf

Mr. BLAck. Doing something which doesn't have other severe ad-
verse economic consequences, Which the private right of action pro-
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posals clearly do have in our view. The concept of multiple offend-
ers has less severe collateral consequences.

Senator HEINZ. I am not a lawyer, but it is not clear to me why,
if you permit a private right of action for multiple offenders and a
sure, swift sword of justice there, that it is any different, whether
they have offended once or many times.

Mr. BLACK. I am not suggesting a private right of action for mul-
tiple offenders. I think there are remedies for in the Government
action context, but not as a private right.

Mr. SUCHMAN. Senator, I think there are some severe difficulties
with this multiple offender concept because, as I think the adminis-
tration witnesses indicated, it is very difficult, given the complexity
of the U.S. antidumping law, for anybody to know ahead of time
whether they are guilty of-shouldn't use the word guilty because
it is not a criminal act-but whether they have transgressed the
dumping laws. I can see that anybody who is trading extensively in
the United States with a large array of products could quite easily
be guilty-again -the wrong word-a number of times. Further-
more, any ma)or importer into the United States is going to be as-
sessed a negligence penalty by the Customs Service innumerable
times during the year simply because employees fill out the wrong
line on a piece of paper.

Are they then to be subject to treble damages or injunctive
relief?

Senator HzINz. I think you are raising kind of a threshold ques-
tion, with a small "t"-you know, threshold of an infraction issue,
and I wouldn't lean too heavily on that in the time available for
discussion. Clearly, there are issues like that that are in a sense
technical and can be addressed, but I think the big picture question
is: What can we do about a problem where our laws are very slow,
cumbersome, and uncertain in their operation, even when practice
is fairly clear?

Our time has expired, but if someone has a pressing, telling com-
ment that they want to add at this point I won't foreclose them.

Mr. HoRLICK. I would suggest that you learned more in business
school than we did in law school about the type of behavior that is
at issue here.

Senator HEIZz. Thank you, I guess. [Laughter.]
When I was in business school, we didn't have this kind of for-

eign competition. Thank you, gentlemen, very much.
Our last panel is John Greenwald and William Outman. Mr.

Greenwald, please proceed.

STATEMENT OF JOHN D. GREENWALD, PARTNER, WILMER,
CUTLER & PICKERING, WASHINGTON, DC; ON BEHALF OF RMI
CO. AND THE AMERICAN TEXTILE MANUFACTURERS INSTI.
TUTE
Mr. GREENWALD. Thank you, Mr. Chairman. The testimony I am

presenting today will be limited solely to section 5 of S. 1655. The
ws re my own, but are also shared by the American, Textile

Manufacturers Institute and RMI Co. a producer of titanium prod-
ucts in Niles, OH.
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I believe that there is a real need for private right of action to
redress *ury caused by Customs fraud. Customs fraud is a grow-

problem with which the Customs Service despite the best will
in the world, has been unable to cope with. Whe Customs is clear-
ly committed to act vigorously against fraud, it does not have the
resources to do the job that should be done, nor does it appear
likely to receive them. The best way of illustrating the point is to
take an example that occurred recently.

On July 1, the Customs Service announced that it had uncovered
a scheme under which 50 to 80 million square yards of lightweight
polyester fflament fabric was illegally Imported into the United
States from Japan. I had represented producers of lightweight Poly-
ester filament fabric in a dumping case a few years ago and can
give you first-hand testimony as to the injury that they faced.
While this fraud was going on, a number of those U.S. companies
have been forced to leave the market. The announcement on July 1
that something had been uncovered was heartwarming, I suppose,
but from the point of view of those companies that left the indus-
try, far too late and does absolutely nothing to redress real damage
done to U.S. producers by Customs fraud.

I cannot see how anybody-and by this, I really mean the admin-
istration-cn oppose the proposition that there should be a pri-vate right of action to redress injury caused by fraudulently en-
tered imports. The fraud is criminal. The concern is not just one ofthe U.S. Government enforcing the Customs laws but rather, also,
of a U.S. industry that is very often very directly impacted by the
fraudulently entered imports.

Before coming up today, I reviewed some of the administration
objections, stated in various letters, to this provision of the bill.
The aministration contention that a Customs fraud provision
wou violate the GATT is flat wrong, in my view. As far as I can
tell, the administration demonstrates-

Senator HEzNz. We wouldn't want to leave that out of any testi-
mony today, anything that they testify on. That particular objec-
tion that something is GATT consistent. I am certain that there is
a requirement that any testimony sent up here with respect to any
trade issue must have, at least in the small print, that whatever
the are talking about is GATE inconsistent.

Mr. Gawc'wAw. I think it is on their word processor; and in
sending up the letters, that is always one objection put in.

The second objection, to wit that Customs fraud iS really anissue between the Government and the forog producer or the im-
porter, strikes me as demonstrating an awfully smug indifference
to the interests of U.S. workers and U.S. industries. Fi y, there
was an objection by the Justice Department about the potential
abuse of private right of action of Customs fraud. I was surprised
that the Ass t rney General writing the letter did not take
the time or effort to mention rule 11 of the Federal Rules of Civil
Procedure, which prohibits complaints for harassment and other
improper purposes.I section t s notperfet. The sweep of the bill is too broad. I think
it is a mistake to include mere negligence in the same section as
fraud and grow. negligence, but this i what I think you accurately
descib as a relatively minor threshold issue. If you take care of
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this problem, I don't see how anybody can argue with the basic
thrust of section 5 of this bill.

Senator HEINZ. I think we are about to hear that. Thank you.
Mr. Outman?

[The prepared written statement of Mr. Greenwald follows:]
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BEFORE THE COMMITTEE ON FINANCE
UNITED STATES SENATE

TESTIMONY OF
JOHN D. GREENWALD

Wilmer, Cutler & Pickering
Washington, D.C.

In the Hearing to Consider S. 1655,

*THE UNFAIR FOREIGN COMPETITION ACT OF 1985"

i July 18, 1986

Mr. Chairman, members of the committee, thank you for

inviting me to testify before you today on S. 1655, the "Unfair

Foreign Competition Act of 1985." I intend to address my remarks

solely to Section 5 of the bill which provides for a private

cause of action against customs fraud. The views I will express

today are not only my personal views but are also presented on

behalf of the American Textile Manufacturers Institute ("ATMI")

and RMI Company, a major producer of titanium products with head-

quarters in Niles, Ohio.

I cannot, for the life of me, understand how anybody

who cares about the interests of working Americans and American

industry can oppose the basic thrust of Section 5 of this bill.

The proposition that a private party injured in its business by
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customs fraud should be accorded a right to seek redress against

the perpetrators of the fraud seems to me to be unassailable. I

cannot believe that any member of this committee would vote to

deny U.S. textile producers the right to act against injurious

imports of textiles that have entered this country illegally in

order to evade a quota. Neither can.I believe that any member of

this committee would deny a company like RMI the right to seek

redress against titanium imports that are fraudulently entered

into the United States in order to evade the impact of a hard-won

antidumping order on titanium products.

Section 5 of S. 1655 is not perfect -- in my view, it

is too broadly drafted. It should not extend to cases of mere

negligence. There is a world of difference between negligence,

on the one hand, and gross negligence (LJ_., reckless disregard

for the truth) and fraud on the other. However, the basic provi-

sions of the bill are sorely needed. Let me illustrate the point

with an example.

On July 1, the Customs Service published the following

item In the Federal Register:

"Notwithstanding vigorous enforcement
measures taken by Customs to enforce quota
and visa requirements, large-scale abuses in
Japan still exist with respect to shipments
from Japan. This is in large part due to
various schemes currently used by importers
and exporters to circumvent the quota and
visa restrictions. One such scheme, the
transshipping of textiles and apparel through
Japan, and entering it into the U.S. as a
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product of Japan, has resulted in the fraudu-
lent entry of an estimated 50 to 80 million
yards of fabric. Under this scheme, goods
are imported into a free trade zone and
invoiced by the buyer as a product of Japan.
They are then exported to the U.S. with a
false country of origin marking. Thus, the
exporter and importer have successfully cir-
cumvented the quota and visa requirements on
the merchandise from the actual country of
origin."

The fabric involved in this quota evasion scheme was

primarily lightweight polyester filament fabric. A few years

ago, I represented U.S. producers of lightweight polyester fila-

ment fabric in a dumping case against imports from Korea and

Japan. I can testify first hand to the trade problems suffered

by those producers. The dumping case was brought on behalf of

seven U.S. companies which were then in the lightweight polyester

filament fabric business; today only four of the seven companies

are still producing the fabric. Those 50-80 million square yards

of illegal Imports were directly responsible for much of the

injury suffered by the U.S. industry. The tighter enforcement of

customs entry procedures, which is the action announced by the

Customs Service in its July 1 notice, is far too little, far too

late. A private right of action to redress the damage caused by

this sort of customs fraud is the only effective solution to the

problem.

What shocks me about the debate on Section 5 of the

bill is the position taken by the Administration. During a
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period of record trade deficits and, apparently, a record level

of customs fraud contributing to the record trade deficit, the

Administration has decided to stand four-square with the perpe-

trators of customs fraud. This truly scandalous position has

been justified by the sort of bureaucratic trade-policy babble

that increasingly characterizes the Administration's stand on

trade issues. Let me quote from two letters on Section 5 of

S. 1655 submitted by the Administration to Senator Thurmond.

The first letter, dated February 18, 1986, is from the

Honorable Clayton Yeutter, U.S. Trade Representative. He says

that "we (this seems to be the imperial "we"] must oppose the

customs fraud provision of S. 1655" because:

the GATT does not authorize the
exclusion of goods because a company has
* . . fraudulently encouraged the entry of
goods into the United States."

and because

"(while] the fraudulent entry of goods
clearly represents a loss to the United
States, (it] is . . . often a good deal less
clear whether a fraudulent . . . entry
results in direct or foreseeable harm to a
private plaintiff."

Somebody has got to call Ambassador Yeutter to account

for this sort of drivel. The Ambassador's first objection mis-

construes the GATT (and seems to misread the bill). The bill

provides for such equitable relief "as may be appropriate" or

recovery for damages. It does not require an exclusion of
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imports, and should not result in an exclusion of imports that

are not fraudulently entered into the United States. Moreover,

the prohibition on merchandise involved in fraudulent entry is

not a violation of the GATT -- current U.S. trade law already

authorizes the Customs Service to refuse entry of products where

fraud is involved and geguire the exclusion of improperly marked

goods. S. 1655, therefore, does no more than current law,

The second objection raised by USTR is, if anything,

more irritating still. Does Ambassador Yeutter really want to

suggest that a company like RMI has no direct and legitimate

interest in pursuing customs fraud which is designed to evade the

impact of an antidumping order? Does Ambassador Yeutter really

mean to say that U.S. textile producers have not been injured by

the massive fraud that has been practiced in order to evade tex-

tile quotas? If so, the USTR position belies everything that

this Administration has said about its "commitment" to "vigorous

enforcement" of U.S. trade laws.

The second "objections" letter I want to quote from was

sent to Senator Thurmond from Assistant Attorney General John

Bolton on February 11, 1986. In it, the Justice Department dis-

plays a smug indifference to the impact of fraudulently entered

.. mports on U.S. industry. ("The penalties that may be assessed

on Section 592 are intended in part to compensate the United

States for customs duties it has not received due to false and

to2
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fraudulent misstatements of importers. U.S. competitors are only

indirectly and marginally affected by this law.") It also

raises a new concern about possible "abuse" of Section 5 -- i.e.,

that it will be used to harass legitimate trade. In raising the

prospect of "abuse," Assistant Attorney General Bolton should

have taken the trouble to point out that Rule 11 of the Federal

Rules of Civil Procedure expressly forbids the invocation of a

provision like Section 5 for purposes of harassment or for any

other improper purpose. The "abuse" concern is a canard.

This brings me back to the point with which I began. A

private right of action against injury caused by customs fraud is

much needed and there is no good reason to oppose it. The cus-

toms fraud problem is very real, the impact on U.S. industry is

major, and the Customs Service, even with the best will in the

world, comes at the problem with too little too late,
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STATEMENT OF WILLIAM D. OUTMAN, PARTNER, BAKER &

McKENZIE, WASHINGTON, DC; ON BEHALF OF THE JOINT IN.
DUSTRY GROUP
Mr. OUTMAN. Thank you, Senator. My name is William Outman.

I am a trade lawyer here in Washington with Baker and McKenzie.
I appear on behalf of The Joint Industry Group. We have submit-
ted a written statement, which I presume will be in the record. In
keeping with the committee's directives we will merely highlight
certain points we wish to emphasize at this public hearing.

Before doing so, I would like to note for the record that The
Joint Industry Group represents a broad national group of corpora-
tions, asociations, professional firms, and domestic interests, all of
whom are active and on a day to day basis participate in interna-
tional trade activities, including both import and export activities.

In our written statement, we have noted the bases upon which
we object to the proposed amendment to section 801 of the 1916
Antidumping Act. It is my purpose here to bring a bit of balance to
what you have just heard from Mr. Greenwald and the textile in-
terests. I think it is fair to say that Mr. Greenwald has suggested
that the problems befalling our domestic interests from foreign
competition can be cured if we have a private enforcement right.

As we have noted in our written submission, there is no U.S.
Government agency, in our judgment, that has any more effective
or broad-reaching enforcement powers than the U.S. Customs Serv-
ice. If there is a problem in enforcement, it is due either to a lack
of personnel or incentive. It is not because the laws impede proper
enforcement.

Also, in the area of enforcement, the textile and steel interests
would have you believe that every import transaction is somehow
tainted by false invoicing or unscrupulous activity. This is simply
not the case. In those few instances in which the Customs Service
has alleged that there are bad apples in the barrel, we have found
that these have been ferretted out.

If there is any legitimate concern, we submit that it is in ensur-
ing that the enforcement activities do not go beyond legitimate
bounds.

In closing, I should note that the provisions set forth in S. 1655,
which we oppose of course, reflect solutions to problems that are
themselves worse than the problems.

The Senate must be careful not to fall into the trap that the
House now finds itself in having adopted H.R. 4800. In that meas,
ure, which also contains a provision comparable to section 8 of S.
1655, we find in section 175 scofflaw penalties for multiple Customs
law offenders, a subje which has beer discussed quite a bit here
this morning. Without benefit of hearing, the Houso has ordained
that a multiple Customs law offender should be bared front im-
porting mercindi into the United States." Such an offender is
one having threg separate violations involving gross negligence,
fraud, or'crlmina actity within a -7-year period'.

Anyone familiar with Customs law recognizes that a substantial
segment of domestic industry would, if such a measure were adopt-
ed, be placed out of business,, The Customs Service's random and
often indiscrmnate use of the concept of gross negligence, coupled
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with the multitude of import transactions occurring daily, makesthe possibility of achieving multiple Customs law offenders status
about as difficult as falling off of the proverbial log.There has also been quite a bit of discussion here this morningabout speed in remedy. I would submit that those who advocate
speed and suggest at the same time that this is to be achieved inthe courts have not engaged in litigation-certainly not recently.

Time does not permit me to elaborate on all the reasons underly-ing domestic business concerns that these measures may, in a pro-tectionist flurry, somehow be adopted to solve our problems. None-theless, having practiced trade law here in Washington for a littlemore than 20 years, if you or the staff have any questions, we willbe pleased to elaborate on them. Again, on behalf of The Joint In-dustry Group, may I thank you for the opportunity to testify.
[The prepared written statement of Mr. Outman follows:]

, I



144

STATEMENT OF WILLIAM D. OUTMAN, II
ON BEHALF OF THE JOINT INDUSTRY GROUP

BEFORE THE SENATE COMMITTEE ON FINANCE
JULY 18, 1986

Mr. Chairman and Members of the Committee:

My name is William D. Outman, II. I am a member of the
law firm of Baker & McKenzie, resident here in Washington.

I appear today on behalf of the Joint Industry Group, a co-

alition of seventy-five trade associations, businesses and
law firms and other professional organizations actively in-
volved in international trade, to register our firm opposi-

tion to the proposals contained in S. 1655. A description

of the Joint Industry Group, together with a listing of its

members, is attached for your reference.

The Group is opposed to the adoption of S. 1655 for
many reasons, which are discussed below. There is, however,

an even more essential basis upon which the Senate must de-

termine not to adopt S. 1655. This measure seeks to grant
to the private sector (and arguably only limited benefici-

aries) the right to seek private monetary recompense and
equitable relief for actions already remedied by the United

States Government. We find this to be overreaching and to
contain elements that some could say would have an in ter-
rorem effect on U.S. business interests. Our concerns in

this regard are elaborated below.
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Proposed Amendments To Section 801
Of The Act of September 8, 1916,

15 U.S. . S 72

Section 3.(a)* of S. 1655 would revise the Antidumping

Act of 1916 in such a substantial fashion as to transform an

antitrust statute into one imposing liability for pricing

conduct already controlled under the administrative Anti-

dumping Law currently set forth at 19 U.S.C. SS 1673-1677g

(the "Antidumping Act"). The temptation to initiate a dump-

ing action with the prospect, however remote, of becoming

entitled to bring an action under proposed section 801(B)

would create an onslaught of administrative antidumping fil-

ings unparalleled in the United States. The Group finds

there to be little merit in the creation of a legal right

that seems to serve no public Interest.

As presently drafted, proposed section 801(A) mandates

that "no person shall import or sell within the United

States any [dumped) article. . . " On its face, it is not

clear at what point in time this prohibition takes effect.

For example, if an article manufactured in Japan in January#

1986 is imported into the United States and sold prior to

* As originally proposed in 1983, S. 418 contained three
sections, one of which had two subsections. Subsection
(b) of the 1983 measure is now set forth in section 4
of S. 1655. As such, this subsection a reference
should be deleted. Also, the end quote mark on line
20, page 6 should properly appear at the end of line 4,
page 7 followed by a period.
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the highly technical, and time consuming, determination that

it was sold at a United States price which was less than the

foreign market value of a class or kind of merchandise, it

would seem that both the importation and sale would consti-

tute a violation of section 801(A). Although this result

may not be intended, if this provision is adopted we will

have as the law of the land a prohibition on conduct that

cannot be foreseen or determined with any measured degree of

accuracy.

Section 801(A) is equally deficient with regard to mer-

chandise that may be imported after a finding of dumping un-

der the Antidumping Act. The mere fact that an article'was

imported and found during the period of investigation to

have been sold in the United States at less-than-fair value

is absolutely no indication that the article will, at a fu-

ture date, be sold to the United States at a price which is

less than the foreign market or constructed value of such

article. Again, it is not possible to determine whether,

and if, the proposed law will have effect. The disruption

caused by the adoption of a measure such as proposed section

801(A) cannot be measured in any meaningful fashion. As

long as the prohibition could extend either forward in time

prior to any linal determination of dumping and then well

after that date, it would create an aura of uncertainty
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which no importer or seller of foreign produced merchandise

could risk or necessarily endure.

Under proposed section 801(B), any interested party, a
term not specifically defined and presumed to be given the
broadest possible meaning, would be entitled to bring a civ-
il action against "any manufacturer or exporter of such ar-
ticle or any importer of such article into the United States
who is related to such manufacturer or exporter." As a
practical matter, notwithstanding the extraterritorial reach
intended to be extended by proposed section 801(F), the for-
eign manufacturers or exporters of such articles are prob-
ably beyond the effective pale of U.S. jurisdiction. The
remaining "deep", if not "sole", pocket is a "related impor-
ter" of such article. it is presumed that such related im-
porter would be any individual owning, controlling or hold-
ing as little as 5% or more of the outstanding voting stock
or shares of any organization and such organization. See 19
U.S.C. 5 1677(B)(e)(3) and 19 U.S.C. S 1401a(g)(1). The
party having the least control, therefore, would appear to
be saddled with the highest risk of exposure.

On the other hand, if a foreign manufacturer of an
article chose to sell the article to an unrelated party in
the United States at an intentionally dumped price, the
importation or resale of that dumped product in the United
States may be prohibited under section 801(A). While the
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manufacturer or exporter would be subject to the institution

of a civil suit under proposed section 801(B), the unrelated

importer would not. We would appear to have, therefore, a

situation in which a manufacturer or exporter would be be-

yond the effective reach of the U.S. legal system and the

importer would not be subject to institution of any legal

action under subsection (B). Again, this merely points to

the confusion and uncertainty that could be expected to

follow if this measure were adopted.

Proposed subsection (C) causes the Group substantial

concern. Under the Antidumping Act as presently administer-

ed, any unfair pricing, and hence the presumed cause of any

material injury, is remedied by the restoration to the

United States (in the form of duties) of whatever amount

constituted unfair pricing. The remedy may not be perfect,

and it may take time to achieve the desired result. The

proposed measure, however, would go far beyond any form of
"remedy" and create the right to seek enjoying further im-

portation into, or the sale or distribution within, the

United States by such defendant of the articles in question.

We find no basis upon which to tie future conduct to past

action, especially if the future imports are fairly priced

and sold.

Monetary damages would also be contemplated as would

the recovery of reasonable attorney's fees. If adopted into
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law, every dumping action would be commenced with the pros-

pects of threatening foreign competition, whether priced

fairly or not, with the potential for a four-fold legal

whammy. An action would be filed under the Antidumping Act

with expectation of seeking an injunction, monetary damages

and all attorney's fees. Section 801 would, in a single

stroke, be transformed from a measure designed to prevent

unfair competition into a word threatening all forms of

competition from sources without the United States. We are

opposed to this measure because of this in terrorem effect.

In proposed subsection 801(D), any interested party can

either establish independently the elements set forth in

proposed subsection (A) or rely on a final determination un-

der section 735 of the Tariff Act of 1930, 19 U.S.C. S

1673d. Unquestionably, few interested parties will seek to

establish the elements set forth in subsection (A) indepen-

dently. As presently drafted, proposed subsection (D) re-

quires that an interested party obtain a "final determina-

tion" adverse to the defendant by the Department of Commerce

or the International Trade Commission. If there is a deter-

mination by the Department of Commerce (referred to under

the Antidumping Act as the administering authority) of sales

at less-than-fair value and the International Trade Commis-

sion makes a final determination that an industry in the

United States has not been materially injured, we seem to
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have a "final determination adverse to the defendant." Is

.......... the .plaintiff-able....to-.pursue-the., civil action in court as

having made a prima facie showing? The law is not clear.

Alternatively, there is nothing in proposed subsection (D)

to suggest that if there were no finding of dumping under

the Antidumping Act through the traditional mechanism, a

-- plaintiff could still attempt to make a prima face showing

of the elements in subsection (A), thereby being entitled to

recover damages for injury sustained even in the absence of

a formal finding of dumping. Again, these possibilities

underlie the confusion that is certainly to abound if this

proposed measure is adopted.

Finally, under proposed subsection (H), we find it to

-be an unwarranted breach of due process that a defendant in

any action brought under subsection (B), which would include

foreign manufacturers, producers or exporters, could be

faced with the denial of rights to sell products in the

United States for failing to comply with discovery orders or

other orders or decrees of the court.

For the reasons specifically noted above as well as

those that -have been expressed by others, opposed to "this

measure, including the Administration, the Joint Industry

Group urges that the Committee not report favorably the pro-

posed creation of the-right to provide private enforcement

of what was formerly an afititrust statute. The opportuni-
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ties for abuse are legion, the terms are fraught with tech-

nical uncertainty and the benefits to the United States are

of questionable magnitude. It is not the type of law on

which the Senate Committee on Finance should put its

imprimatur.

Private Enforcement Action

Section 5 of S. 1655 proposes to amend Title 28 of the

U.S. Code to provide for the creation of the right to a pri-

vate enforcement action by "any interested party" who claims

to be injured in his business by a fraudulent, grossly neg-

ligent or negligent violation of section 592(a) of the Tar-

iff Act of 1930, as amended, 19 U.S.C. $ 1592 ("section

592"). The Joint Industry Group is extremely concerned re-

garding, and wishes to register its unalterable opposition

to, this proposal.

To begin, if a person violates section 592, a right has

been vested in the U.S. Government under present law to seek

the imposition of a civil penalty. In the case of fraud

the civil penalty is extreme and can go as high as the do-

mestic value of the merchandise in issue. Under existing

Customs Service practice, the domestic value of the merchan-

dise includes not only its appraised value but also the du-

ties properly owing thereon. If this were placed. in the

context of an income tax violation, it would be tantavnount

to vesting in the Government the right to seek a civil pen-

iI. , .
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alty equal to an individual's entire adjusted gross income

(perhaps even his gross income) as well as the tax owing

thereon. The institution of such an action for fraud can be

commenced at any time within five years of the date of dis-

covery of the violation. There is no other governmental

agency that has any more effective tool than section 592

upon which to discourage fraudulent activity within its

sphere of regulatory authority. The proposal to create a

separate enforcement right is clearly unnecessary.

In the case of gross negligence, the Customs Service

can seek monetary penalties equal to the lesser of the do-

mestic value of the merchandise or four times the lawful du-

ties of which the United States is or may be deprived. Even

if the violation did not involve the assessment of duties,

civil penalties of up to 40% of the dutiable value of the

merchandise can be assessed. Again, in the income tax

arena, the Internal Revenue Service can treat tax violations

for gross negligence in no more severe a fashion than they

can for ordinarily negligent violations. We submit, there-

fore, that section 592 provides a very effective deterrent

against all egregious failures to comply with the Customs

laws of the United States.

Against this background, we find a proposal to create a

private enforcement in any interested party, with the civil

action to be brought in the District Court for the District
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of Columbia or in the Court of International Trade. The

plaintiff s sole burden seems to prove he has been damaged

because another party violated U.S. law. We find it diffi-

cult to translate the violation into damages, and a few il-

lustrations can serve to show how the creation of this pri-

vate right can only serve to disrupt normal business pat-

terns at no benefit to the U.S. Government or to the public

which is intended to be served were such provision adopted.

As can be established by Customs Service records# most

violations of section 592 do not involve fraudulent actions

or even those that are considered to be grossly negligent.

In addition, actions brought under section 592 are seldom

contemporaneous with the occurrence of the event being chal-

lenged. It is not uncommon for the Customs Service, through

audit or other examination done after the time of importa-

tion, to determine that certain conduct of an importer has

fallen below an accepted standard. Under the procedures set

forth in section 592, following the completion of'an inves-

tigationt the Customs Service may elect to issue a prepenal-

ty notice. In due course, this may mature into a penalty

claim and ultimately be resolved through an administrative

settlement in which the importer agrees to restore any al-

leged loss of duties as well as to provide the Customs Ser-

vice with some recompense in the form of a monetary penalty.

Only rarely do enforcement actions under section 592 ever
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reach the courts. This means in all likelihood that resolu-

tion of a section 592 action may occur anywhere from two to

five years following the import activity in issue. If it is

resolved administratively, there is no publicity as to the

imposition of the monetary penalty. In the circumstances,

there is considerable doubt that the "interested party" will

know'of the violation of section 592. Furthermore, it would

seem virtuely impossible for him to prove damage by such

violation.

The Group also questions why the proponents of the cre-

ation of this private enforcement action right would seek to

vest the interested party with authority to seek equitable

relief including the imposition of injunction against fur-

ther importation into the United States of the articles or

product in question. For a violation of section 592 to have

occurred, the conduct in issue must have occurred at some-

time in the past, perhaps distantly so. It is illogical to

presume that a person who has been charged with a commission

of a fraudulent, grossly negligent or negligent violation of

section 592 will continue this conduct during (i) the- in-

vestigation, (ii) the administrative settlement period or

(iii) beyond. The proposal, however, would grant the pri-

vate party the right to seek to enjoin future imports. We

find no basis upon which to deny import activity if it does
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not violate U.S. law. The grant of equitable relief,

therefore, is unwarranted.

It is also difficult for the Joint Industry Group to

contemplate what monetary damages could be covered and how

they would relate to the "injuries sustained." Should an

importer fraudulently undervalue or misdescribe merchandise

in order to gain an economic advantage at the expense of a

U.S. competitor, and the Customs Service pursues its

remedies under section 592 in the same fashion as it has

done in the past several years, the- Government will seek

restitution of the maximum civil penalties allowable under

law. In the case of the fraudulent importer, the Customs

Service will, presuming it is successful under section 592,

have obtained monetary penalties from the importer equal to

the full value of, or a high multiple of the loss of revenue

associated with, the merchandise. Tho "benefits" the party

sought to gain will more than be offset. That is the way'

the law should operate if it is the Government, acting on

behalf of the public, that is vested with the enforcement

right and authority.

The Joint Industry Group members also believe the Cus-

toms Service can better administer its laws if the down

stream threat of institution of a private action does not

color how an importer views resolution of disputes with the

Customs Service. For example, in many instances the Customs
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Service will seek imposition of monetary penalties alleging

gross negligence. During the course of an administrative

settlement, the importer and the Customs Service will both

recognize that resolution of the matter at some lesser level

will serve either their mutual interests. If the importer

must then be concerned that settlement of a penalty action

will still leave it exposed to the institution of some civil

action in the Court of International Trade, the administra-

tive settlement procedures will be severely compromised.

The Customs Service's view on this should be sought if not

already on the record.

As a final comment, the definition of "interested par-

ty" is unnecessarily broad. In many applications, wood com-

petes with steel which competes with aluminum which competes

with plastic. If there were to be a fraudulent violation by

a steel importer, it would seem that the interested party

definition would entitle domestic manufacturers, producers

or wholesalers of wood, aluminum, steel and plastic to bring

suit alleging damages. Further, there would be nothing on

the face of the proposed statutory definition to preclude a

Japanese wholesaler in the United States from joining the

foray. we question how this grant of authority to such a

broad range of parties will improve Customs administration

or correct any deficiencies under existing law.
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For the diverse technical and substantive reasons dis-

cussed above, the Joint Industry Group reiterates its strong

opposition to the proposed adoption of section 5 of S. 1655.

Should the Members, their staffs or the staff of the

Committee on Finance have any questions or requests of the

Joint Industry Group concerning our testimony, we will be

pleased to furnish additional information to you. On behalf

of Kenneth A. Kumm, Chairman of the Joint Industry Group,

and its members, we appreciated the opportunity to appear

before the Committee in its consideration of this legisla-

tion. Hopefully the comments we have expressed will con-

vince you of the lack of merit in the proposal before the

Committee.

65-138 0 - 86 - 6
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Senator Heinz. Mr. Outman, thank you. There is something yousaid that I don't understand. On the one hand, you say there is noproblem; on the other, you say if there is a private right of action,

a substantial segment of your industry would be out o business be-
cause they would repeatedly fail the gross negligence or fraud test.Now, how can there be no problem; yet this legislation be so dan-
gerous? The test of gross negligence is no small test.

Mr. OuTmN. The test of gross negligence is no small one. As we
note in our written presentation, oftentimes mindful of settlement
negotiations, the Customs Service will bring an action; they will
start off alleging fraud, and then it will be downgraded perhaps to
gross negligence and perhaps in due course to negligence. I have
recommended to many clients that they accept the penalty settle-ment m exchange for a low multiple of lose of revenue. The Cus-
toms Service gets an allegation of gross negligence; we get a lower
multiple, bothn-

Senator HNz. But presumably, the reason they are going forgross negligence is that, if they had prosecuted the case, they
mign have gotten something worse.Mr. OuTm. Senator, the one thing I should poit out is that
many of my clients are those that Mr. Wolff talked about. I repre-
sent maor, domestic semiconductor companies in Customs practice,and I have had quite a bit of experience representing them beforethe Customs Service. These are not foreign companies. There are
not foreign itrests. These are U.S. companies that have problems
with technical interpretations of technical law. In my file, there
are Customs entries, sometimes daily, sometimes in 10 different
ports. It is like filing on an individual basis perhaps 200 to 400 tax
returns a year.

Senator Hmwz. The other point you make is that Customs fraud
i really only a fraud against the U. Government. Isn't that why
you are basically opposed to this?

Mr. QuTMAN. We are opposed, Senator-
Senator Hmz. Isn't that an essential element of your opposi-

tion?
Mr. u . It is difficult to determine the nexus between the

allegation or the settlement of a case alleging gross negligence or
fraud, and translating that into the private right of action.

Senator Hwmz. Who does the fraud hurt? Does it hurt the U.S.
Government?

Mr. OuTmw(. Senator, it would obviously hurt the public, and
that is the reason we have the law on the books. I have had diffi-
culty in submitting the written submission as to how do you trans-
late that fraud or that gross negligence into a private right of
action?

Senator HEINz. If a doctor operates on me for an appendicitisand makes a mistake and takes out my heart, if they can find

Mr. OumN. I was going to mention that. [Laughter.]
Senator H NZ. They have committed a form of malpractice.They havealsoliedtomethattheywerepingtotakeout myap-

pen but they did somehin else. Iti sn tth hospital whore the
operation is taking place that suffers. It is me.

Mr. OuTMn . I would agree.
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Senator HEINZ. Should I not have a private right of action?
Mr. OUTmAN. Let's consider this thing in the context of trade. If

the steel company, as a possible hypothetical example, were injured
because of some unfair import activity, and the unfair import activ-
ity involved a- violation of U.S. law, I would submit that it would
probably involve bringing in steel in excess of an allowable
amount.

Senator HEINz. How about just marking it Taiwan when it was
coming from Japan?

Mr. OuTMAN. Let's take that as a perfect case in point. It is
marked Taiwan--

Senator HwiNz. By the importer.
Mr. OuTMN. By the importer, and we will presume that it

doesn't involve quota; it doesn't involve any form of unfair pricing.
Senator HEINZ. No, let's assume that it did involve getting

around a quota.
Mr. OUTMAN. All right. Now, you have the instance in which

there has been a sale that could not have taken place but for this
subterfuge, and this would not be inadvertent. I would agree with
you.

So, now the steel company stands charged by the Customs Serv-
ice with having violated U.S. law. The U.S. Customs Service, under
pressure from among others the Congress and your office in par-
ticular, will go out of its way to ensure that this particular matter
is handled as fairly but severely as possible.

Senator HEINZ. But why shouldn't the injured party or parties
have a private right of action? They are the people who are being
hurt by what is clearly fraud.

Mr. OumAN. I guess, Senator, the one thing we have here-and
one of the earlier witnesses tqdked about the baby and the wash
water-maybe if that is the specific problem, we ought to get the
Customs Service or perhaps your constituency to help you docu-
ment what is the real problem. Perhaps, steel ought to have a spe-
cial remedy, but we represent numerous companies that get
charged with fraud and they have nothing to do with steel. It is not
a specific injury. Mr. Greenwald, no doubt representing the textile
industry, has a comment.

Mr. GRwwALD. What I would suggest, if I might for just a
minute, in response to Mr. Outman, is that the law itself requires a
showing of injury. You don't get your remedy unless you prove
your injury. Therefore, the law has self-contained limits in it. I
can't see the basis for the objection.

Senator Himz. Gentlemen, your testimony has all been very
helpful. Thank you very much.

(Whereupon, at 11:45 a.m., the hearing was adjourned.]
[By direction of the chairman the following communications were

made a part of the hearing record:]
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REPORT OF THE ANTITRUST SECTION
OF THE AMERICAN BAR ASSOCIATION

ON S. 1655

INTRODUCTION

In this Report, the Antitrust Sectqon of the American Bar Association
submits its comments concerning S. 1655, abll which would amend the so-called
Antidumping Act of 1016 (15 U.S.C. § 1672). We believe that S. 1655 raises serious
questions concerning antitrust law and policy, and that the bill contains some
procedural flaws which should be addressed.

I. BACKGROUND: THE ADMINISTRATIVE REGULATION OF
DUMPING

"Dumping" is a term used to describe a practice sometimes occurring in
international trade of selling a product in a foreign market for less than it is sold in
the producer's home market. See Jackson, World Trade and the Law of GATT, at
332, 402 (1969). Since 1921 67 42 Stat. 11), the practice has been regulated through
the imposition of an antidumping duty on merchandise which is found to have been
sold for less in the United States than in the foreign producer's home market, where
such pricing has injured or is threatening injury to a U.S. industry producing similar
goods. See S. Rep. 96-249 on H.R. 4537 (96th Cong., 1st Sees. 1979) at pp. 0-79.

The U.S. dumping law, extensively revised by the Trade Agreements Act of
1979 (P.L. 9-39, 93 Stat. 144) is now administered jointly by the Department of
Commerce and the U.S. International Trade Commission. See 19 U.S.C. 1673 sei.
The Commerce Department's International Trade Administration conducts an
investigation to determine whether the subject merchandise is being sold in the United
States at "less than fair value," a technical term which usually refers to the price at
which similar merchandise is sold in the markets of the country where produced. 19
U.S.C. § 1677b(a). Where sales in that country (the "home market") are non-existent
or too small to be meaningful, the law authorizes comparison with sales to a third-
country or, where that is not possible, with a "constructed value" based on actual
costs of imports, plus overhead and profit margins. Ld.

The Commerce Department's pricing investigation typically is of sales
occurring during the six-month period preceding the filing of the petition (19 C.F.R.
§ 353.38), and its'objective is to compare prices for export to the U.S. and for sale in
the home market (or, if necessary, in a third-country market or under a constructed
value approach) on an ex-factory basis. 19 C,F.R. §§ 353.3, 353.5, 353.6, and 353.10.
Where a foreign manufacturer maintains its own distribution system in the U.S. so
that the first arms-length sale occurs after the goods arrive in the U.S., the price of
that sale must be adjusted so that its ex-factory equivalent can be determined.

Other adjustments frequently must be made to the United States and home
market prices to account for qualitative factors, such as differences in market
conditions or, product composition In the two markets. Such adjustments are
necessary when, for example, sales in one market are to distributors and in the other
to end-users or, where product servicing or warranties offered in one market are
different from those offered in another market. See, Lgnrallj, 19 C.F.R. §5 353.1-
353.23. See, a. Motorcycle Bateries fiom Taiwa, 47 Fed. Reg. 9264, 9287
S (March 4, 1988). The objective of these adjustments is to assure that the U.S. and
foreign sales price being compared a comparable -in a commercial sense.
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2.

After these adjustments are made, the Department will compare the
adjusted ex-factory price of each U.S. sale during the six-month investigation period
with the foreign market value of the product (converted to dollars) at the time each
U.S. sale is made. Where the foreign sales prices constituting foreign market value
fluctuate, or where exchange rates are unstable, the Commerce Department may shape
a specific technique to calculate a foreign market value for use in the price
comparison. See, .&., Melamine Chemicals. Inc. v. United States, 732 F.2d 924
(C.A.F.C. 1984. The amount by which the foreign market value exceeds the U.S. price
is the amount of dumping margin. By weight-averaging dumping on all sales during
the six-month Investigation period, the Department derives a single, less than fair value
(or dumping) percentage for its investigation. See, eg., Motorcycle Batteries From
Taiwan, 47 Fed. Reg. 9264, 9268 (1982).

If there is a dumping margin greater than 0.5 percent (which the
Department considers de minimis), the International Trade Commission will determine
whether the dumped imports are injuring or threatening injury to a domestic industry
producing a like product, or retarding the establishment of an industry.1 Under the
antidumping law, "injury" can be based on revenue decline, lost sales, declining market
share, declining profitability, declining prices or similar phenomena reflecting on the
aggregate health of the industry. 19 U.S.C. 1677(7). The law's injury requirements
are satisfied if the industry is suffering more than de minimis injury, and If the
dumped imports are a cause (not the cause, and not necessarily a cause more
important than other-causes) of suich Injury. See, .&., Maine Potato Council v.
United State, 813 F.Supp. 1237, 1243 (Ct. Int'P rade 1985); British Steel Cor. v.
United States, 593 F.Supp. 405, 513 (Ct. Int'l Trade 1984) (countervailing duty case).2

If sales at less than fair value exist (as determined by Commerce) and if
the ITC determines that the imported products are a cause of material injury to a
U.S. industry, or are threatening such injury, the Commerce Department will enter an
antidumping order, which will require entries of the merchandise under investigation to
bear a provisional antidumping duty (known as a "cash deposit") in the percentage
amount previously determined by the Commerce Department. Actual dumping duties
are asessed retroactively, beginning on the anniversary of the dumping order, and are
based on a review of actual sales prices (in the U.S. and home markets) during the
previous 12 months. 19 U.S.C. § 1675(a).

1/ If the Commerce Department finds no dumping or a margin of 0.5 percent or less,
the Investigation will be dismissed at this stage. (A recent Court of International
Trade decision, Carlisle Tire & Rubber Co. v. U.S., No. 84-7-01058, slip. op.
(U.S.C.I.T. April 29, 1986), however, questions the Commerce de minimis rule.)

2/ There is controversy among members of the ITC over whether the injury must be
attributable to 'the margin of dumping (e.., did the price differential allow imports
to undersell domestic competitors?), or merely to the presence of the investigated
imports in the U.S. market. This difference in analysis is crucial in cases where
dumped imports would undersell U.S. producers (and therefore gain market share
and depress prices) even if their prices were raised to foreign market value levels.
In such cases, proponents of "mar;in analysis" have argued that dumping is
irrelevant to injury" to the U.S. industry, which would have occuried anyway.
ITC Commisslon-ers are split on this issue. Compare Carbon Steel Wire Rod from
Brazil. Belgium, France and Venezuela, Inv. Nos, 701-TA148 through 150

reliminary) and 731.TA-88 (Preliminar), 3 IT RD 1978 (U.S.I.T.C. 1982) with
Certain Lrbon Steel Products from pai Inv. No$. 701-TA-15, 157610, 102
(Final), 4ITD 2030 (U.S.i.T.C. 1983) . What judicial authority there is suggests
that the margin of dumping should not be considered In an Injury analysis. See
Maine Potato Council v. United States, 6 ITRD 2452, 2455" (Ct. Int'l Trade MvUo).
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3.
H1. THE CURRENT PRIVATE CIV REMEDY FOR DUMPING

AND THE CHANGES PROPOSED BY S. 1655

A. The Antidumping Act of 1916

Since 1016, a civil cause of action for dumping has existed In a section ofthe Revenue Act of that year, more commonly known as the 1016 Antidumping Act(the "1916 Act"), 15 U.S.C. 5 72. While differential pricing in international markets isat the core of both the administrative and civil antidumping statutes, there aresignificant differences in the two. Firt, the 1916 Act operates in an in nmacer against any person who imports or assists In importing into the. United tatesarticles from a foreign country, and (like most civil remedies) imposes damages for pastInjuries sustained as a result of the proscribed conduct. The administrative orgovernment, remedy, on the other hand, operates as a tariff on imported merchandise,is triggered by past conduct (jL, the Initial Investigation period is the six monthspreceding the filing of a petition), but is prospective in effect.

Second, the statutes differ In terms of the behavior which they proscribe.Under the 1916 Act, differential pricing must be "common and systematic.' Thisprovision is not present inthe administrative statute, which can be violated bysporadic instances of less than fair value sales during the period of investigation, if thesubject imports iure or threaten Ijury to the domestic industry. See, ..., CertaiCarbon Steel Products from Brazil, 49 Fed. Reg. 28296 (July 11, lourvalue finding based on dumped imports which constituted eight percent of respondents'total sales In U.S. market). Aiso, the differential pricing must be done with predatory
or other anticompetitive intent directed to a U.S. Industry. Cf., Znith Rdio Corp. v.Matsushita Elec. Ind. Co Ltd., 723 F.2d 310 (3d Cir. 1983).No comparable intntprovision appears in the a Itrat, statute. See, .&, Fresh Cut Roe frColumbia, 49 P.R. 30765 (1984). The 1916 Act lso requires that the price differential
be "subsUtatial," which In probably different than the 0.5 percent threshold
administratively applied in government antidumping Investigations.

B. The Effect of S. 1655 on C rent Law

S. 1655 would repeal the provisions of the Antidumping Act of 1916, asdescribed above, and create a, new civil cause of action for -dumping which would relyon the substantive elements of the government statute (sales at less than fair valuecausing Ijury to a domestic industry).3 While difeetial pricing between U.S. and
foreign markets would remain at the heart of the new civil claim, Its specific elements
would change-significantly.

One important effect of S. 1655 would be the elimination of predatoryintent ("the intent of destroying or Injuring an industry In the United, States, or ofrestraining or monopolising any part of the trade and commerce in such articles in theUalted States" (15 U.S.C. § 7w)) a an element of the civil cause of action. Under

/ The neow law would become-one of the "antitrust laws of the United States."While this declaration has little substantive Impact on the law, we believe it couldcreate confusion. As the June 17, 1985 comments of the Federal TradeCommission on S. 236 predecessorr to S. 15) point out, being part of the"antitrust laws of the Unied Staes" means that certain common definitions andprocedures of the Clayton Act apply. For example, the Cl Act governsvenue, toUW dthe statute of litatis ,t damages, and standing to sue. 16U.S . -5, 10, leb, 22. S. 1055, however has_ its own, different provisionsgoverning tlese concepts. This potential for. confusion can be-avol4d, with no
substantive cost to 8. ,1655, by, eliminating 'the declaration that It" is onq 4f the*
"antitrut laws of the Unlid States.'
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5. 1655, there would be no requirement that the differential pricing have an
anticompetitive purpose or effect. Although the bill would require proof of "injury to
a domestic industry" resulting from the dumped imports, such injury may be different
from injury to competition; in competition law terms, injury to a domestic industry
may be akin to injury to competitors, a phenomenon not of itself protected under the
antitrust laws. See Brunswick v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977).4
While injury to competition and injury to a domestic industry may, in some cases,
arise from the same conduct, the two terms are legally different and relate to the
different objectives of the antitruist laws (protection of competition) and the
antidumping laws (protection of domestic industries).

The absence of any requirement of predatory intent is compounded by
S. 1655's substitution of such trade concepts as "constructed value" for the present
language of the 1916 Act. The present language, in referring to "actual market value
or wholesale price of such articles,* effectively limits the Act's application to actual
transactions involving commercially interchangeable products. S. 1655, on the other
hand, would permit proof of price discrimination by means not only of actual prices
for comparable products in the foreign market, but also through comparison with"constructed value" and other highly technical terms, which might result in price
comparisons between products not commercially interchangeable.

Second, the type of domestic economic injury which would be redressable
under S. 1655 is broader not only than that of the 1916 Act (injury to a domestic
industry), but even that of the administrative statute. Under S. 1655, less than fair
value sales which cause or threaten injury to industry or to labor in the United,
States, or which prevent "in whole or in part, the establishment or modernization of
an industry" 8 would satisfy the domestic injury element.

Third, the proposed legislation would alter the class of plaintiffs who have
standing to seek recovery. S. 1655 permits "interested parties" who are injured in
their business or property to seek a private remedy. This differs from the 1916 Act
(and from earlier versions of S. 1655), and from Section 4 of the Clayton Act, which
authorize "any person" injured in its business or property to seek recovery. Although
S. 1655 does not define the term "interested parties" as it is to be used in the
amended antidumping law, we believe that it may be interpreted as having a broader
meaning than the term, "party." The term is defined in the bill's other main section
(concerning, private enforcement of the customs fraud statute), to mean U.S.
manufacturers, producers, or wholesalers of like or competing products, or trade and
business, associations representing such persons. It is also defined in the administrative
statute itself (at 19 U.S.C. § 1677(8)) to include the foregoing, and certified or
recognized unions or groups of workers representative of an industry producing "or.
wholesaling like products as well. In light of these references, and the fact that the
S. 1655 "injury" test includes injury to labor, a reasonable interpretation for

4./ Injury to a domestic industry, for example, has been held to result from such
arguably pro competitive effects as aggressive price competition and the demise of
inefficient producers. See, .&., Rhone Poulenc, S.A. v. United States, 592 F. Supp.
1318.

I The administrative antidumping statute, in contrast, is concerned only with injuryor threat thereof to ndustry. An injury to labor could occur, for example, If lw-
priced imports required a U.S, industry to accelerate automation of its
manufacturing processes, thereby displacing workers.

6_ Under the administrative statute, material injury could be- based, on material
retardation of the establishment of aU.S, industry.- 19 U.S.C. 1673. "Prevention
of modernization" is an Injury concept not found in the current dumpig law.

I
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"interested party" Is that it may include labor unions and other worker groups as
plaintiffs. Worker groups would presumably sue for damages based on lost jobs or
reduced wages due to Import competition. See n.5, supr.

Finally, S. 1655 would change the type of differential pricing that would
give rise to civil liability. Instead of the 1916 Act's proscription of "common and
systematic" U.S. sales at pries "substantially les than* foreign market prices, the bill
would substitute the technical provisions of the administraive statute (discussed at pp.1-2). A possible result of this change would be that sporadic (or even isolated) and
unintentional differential pricing would support a civil claim, as would differential
pricing that, although insubstantial, produced a dumping margin of more than 0.5
percent (see n.1 and accompanying text, sura.

benei b The proposed legislation would, In addition, change the law to plaintiffs'
E"2 benefit by giving evidentiary value to the results of related government dumpingproceedings. In particular, final affirmative determinations of sales at less than fair

value by the Commerce' Department, or of injury or threat of injury by the U.S.
International Trade CommiIon, would be g face evidence in a civil case of that
particular element of the cause of action.

I. S. 1656 RAISES ANTITRUST POLICY CONCERNS BECAUSE
IT FAILS TO INCLUDE A COMPETITIVE INJURY TEST

We believe that the legal standards provided by S. 1655 are inconsistent
with current U.S. antitrust law and policy and could have an adverse effect on
competition In the United States, particularly in Industries where imports are or may
become significant competitive factors. By reason of its definition of prohibited pricing
practices and the uncertainty created by the wording of various provisions relating-to
both substantive and procedural aspects, S. 1655 would tend to forbid or inhibit the
most important form of competition - that relating to price.

First, an examination of the elements of a cause of action under S. 185
Indicates that the bill would attach civil liability to conduct which, If it occurred
wholly with the United States, might not be illegal under our antitrust laws. Under
the bill, a substantive offense is established by showing differential pricing between the
U.S. and foreign markets and inury to a domestic Industry from the imported
product. As noted earlier in thls Report, "injury', under the administrative,
antidumping law means economic losses suffered by the affected U.S. Industry (e..,
loss of market share, declining prices, etc); it does not necessarily mean injury to
competition.' Nothing In the bill In any way Implicates a purpose or effect to
restrain trade, or to substantially lessen competition -or to- tend, to -create-a monopoly,
one or more of- which elements are generally found in the U.S. antitrust lAws. See
Sections 1 and 2 of the Sherman Act (15 U.S.C. § 1,), 0 Sections 2, S 7 of theClayton Act (15 U.S.C. § 13, 14, 18), Anticompetitive purpose is also part of the
1916 Anatidumping Act, which S. 1655 would amend.

S. 1655 should be compared with the domestic commerce analog of the
antldumping law - Section 2'of the Clayton Act, as amended, the so-called Rtobinson-
Patman Act, 15 U.S.C. § 13. Like the 1916 Act in international commerce, the

1/ In some cases, the same facts which support a finding of Injury to competitors
may also support a finding of injury to competition. Predatory pricing which
significantly rieduces the number of competitors would: likely, support both findings.
Aggressive pricing of imports which was not predatory might be found to injure
competitors, but mlt a be pro-competitive by reducing prices to consumers andeliminating inefficlen t producers.
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Robinson-Patman Act prohibits discrimination in price by sellers in domestic sales but
only, "where the effect of such discrimination may be substantially to lessen
competition or tend to create a monopoly in any line of commerce, or to injure,
destroy, or prevent competition with any person who either grants or knowingly
receives the benefit of such discrimination...." Id. at § 13(a). Moreover, an
affirmative, pro-competitive defense to a Robinson-Patman price discrimination charge
may be based on the ground that the lower price "was made in good faith to meet
an equally low price of a competitor...." 15 U.S.C. § 13(b).

Although their details differ, the Robinson-Patman Act and the 1916
Antidumping Act are similar in that both re.u qa n $ a wpr ribed- .
pricing behavlo"' a i' o effectiu AJnet under Robinson-Patman and
anticompetitive intent under the 1916 Act. S. 1655, on the other hand, would do
away with any required anticompetitive purpose or effect. Under it, a set of,
transactions in international commerce (United States and foreign market sales at
different prices) could be illegal where the same transactions, but in two different U.S.
markets or to two different U.S. customers, would be legal. There would, moreover,
be no analogous defense to a J. 1655 claim based on the exporter pricing his goods to
"meet competition."

In addition to this inconsistent treatment of differential pricing depending
on whether it occurred wholly or only partly in domestic commerce, S. 1655's private
cause of action could have actual anticompetitive consequences, particularly in industries
in which imports are or may be significant competitive factors. Because S. 1655
creates a civil cause of action for damages for injury to business or property founded
only on, a differential in pricing between the U.S. and some foreign country, and an
effect of the imports on a U.S. industry, an unprecedented offense would exist for
single firm conduct having no necessary connection to monopolistic, predatory or other
anticompetitive purpose or effect, and which may in fact be pro-competitive.8 The law
could thus penalize price competition in the United States by foreign producers who
were selling the same product at a higher price in their home market. Such
differential pricing can occur for a variety of competitively "innocent" reasons. The
home market, for example, may not be as competitive as the U.S. market, or Its
currency may be overvalued relative to the dollar, thus making its home market prices,
when converted to dollars for price comparison purposes, seem higher than they should. ...... be.

The law could also penalize price competition in the United States by
foreign producers who were not even selling a comparable product in their home
market, but whose U.S. prices were below the hypothetical "constructed value" concept
borrowed- from the administratiVe.statute, 'Such..lirig might-ihot'b ifiidit oy or
otherwise anticompetitive (and so no. claim under Section 2 of the Sherman Act could
be made), and yet it could support a claim under S. 1655 seeking damages for lost
sales or profits. Without predatory intent as an element of the cause of action,
successful aggressive pricing by imports could be inhibited because it could support a
claim for damages by injured domestic competitors.

S. 155 also has certain remedy provisions which may be unwise from a
competition law perspective. The bill contains provisions, as are found in other federal

8/ A most obvious example of a pro-competitive effect of less than fair value sales
would be where the U.S. industry, prior to the introduction of imports into the
domestic market, was higI concentrated and characterized by little price
competition. Imports which undersold the domestic producers could cause !injury
to a domestic industry" under S, 1055 by causing prices and sales revenues to
decline, but could promote competition in the subject product market,
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remedial statutes, for money damages and recovery of attorneys fees and otherexpenses. However, It also provides an unusual form of injunctive relief as asubstantive remedy for violation of the law: "an injunction aainst further Importationinto, or sale or distribution within, the United States by such defendant of the articlesIn question....' S. 1655 also appears to reverse the rule that equitable remedies maybe Imposed only If legal ones are inadequate (see Dobbs, Remedies J 2.5 st 57 (1073)),by authorizing damages as a secondary remedy, "if injunctive relief cannot be timelyprovided or is otherwise Inadequate." S. 1655, Sec. 801(c).

We believe that this Injunctive provision is unsound. First It authorizes
an injunction against importation into, or sale or distribution within, the United Statesof the articles which are the subject of the litigation. Yet under the antidumping law,there is nothing Intrinsically unlawful about the importation or sale of a particularproduct at less than fair value (unlike, for example, the sale of a product carrying afalse trademark designation or which fails to meet applicable safety or healthregulations). The alleged dumper can cure his conduct instantaneously by eitherraising Its price to U.S. customers or by lowering its price to customers in Its homemarket Thus, an Injunction against future importations or sale of the importedproduct In the U.S. Is neither compensatory nor otherwise remedial, since It has norelationship to a violation of the law. Al that such a remedy would accomplish is tobar access to the U.S. market to competing foreign products, which could have
anticompetitive consequences.

We are not Informed of any reason why money damages are an inadequateremedy for violations of the current or any amended antidumping law. Under the',analogous R-obison-Patman Act, there is a wel-developed body of case law concerningdamage@ arising from differential pricing, which could be adapted to the antidumpingstatute. v ,e,, Seene, & Co. v. Produce "erminal Cold Storage Co., 532 F.2d 29(7th Ci. 1M).--if, for some reasons, money damages were inad qu-itthen theappropriate injunction should be one prohibiting that which Is prolbited by the law --,sales at ess than -fair value - not Imports per so.

We also believe that the role of labor interests under S. 1655 warrantscloser examination., Under the 1921 and 1916 Acts an element of an antidumpingoffense is injury to a competing domestic industry (1921 Act) or intent to injure adomestic Industry (1916 Act). Under S. 1665, importations or sales which cause or
threaten ma terlnjury to industry or labor In the United States' (emphasisadded).would constitute an, element of the cau-Fseaction. Under the bill, worker' owould presumbly be able to sue for damages based on lost Jobs or reducedw4es dueto competition from Imports. The antitrust laws,- on, the other hand, are not thought

,,_to .permit, a cause'of-action- by-employees against a es~*6'ay I 6ml~dan antitrust offense against the employer (& oInger v. A&M RecordsI 8F.2d 1304, 1311 (9th Cir. 1978).

S/ . 1655 also contains In Sec. 801(N), provision authorizing an injunction againstfurther Imports or sales of the products in litigation by any defendant which fallsto comply with a discovery or other Interlocutory order of the court. We believethat this provision is simply overkill. 'The Federal Rules of CMIH Procedure (inpaticular, Rule 37(b)(2)) provide Ample means for enfocn discovry obligations,including contempt proeeinsad th entry of a default Judgment. Thesesanctions have been used against foreign parties so Coo o land.Ltd. v. Comy ~Is. des Bauxite. de une, and, there 694noreason to conclude that a civil aptidupin case cannot bei effectively litigated withthe ame rules of procedure as- othseeral court litigation against - iln esos
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IV. S. 1655, AS PRESENTLY DRAFTED, PRESENTS SEVERAL
PROCEDURAL CONCERNS

Apart from the antitrust issues raised by S. 1655, we believe the bill
contains other substantive and procedural concerns that should be addressed.
First, because of the adoption by S. 1655 of the standards of the administrative
antidumping statute (which require the exercise of considerable discretion and judgmentin their application), an exporter who sought to comply with U.S. antidumping laws
could not be confident that his prices were not at less than fair value. For example,
an exporter could not know in advance whether "foreign market value" would becalculated by weight-averaging his home market sales prices, by only using prices for
sales close in time to each U.S. sale under investigation, or by one of several other
techniques which have been utilized in the post by the Commerce Department. The
very uncertainty as to whether prices met the "standard" of S. 1655 would tend, of
itself, to inhibit if not prevent price competition, the most important mode ofcompetition, and would thus compound difficulties under the bill.

Under the government statute, actual antidumping duties are only Messed
after a dumping determination, i.e., after a less than fair value pricing methodology force has been decided by the Commerce Department. Armed with that information,
the affected exporter can make necessary pricing adjustments and know, with a highdegree of confidence, whether or not his prices thereafter will subject his exports to,
antidumping duties. If, on the other hand, the statute were administered judicially, an
exporter would be at his peril in pricing goods for sale in the United States becausethe same process which established the less than fair value methodology would also
invoke potential civil liability for importations during the four-year statute of
limitations period.

A second concern arises from Section 801(D) of S. 1655, which would give
prima face effect in private civil actions to less than faith value determinations by the
Commerce Department and to injury determinations by the ITC in administrative
dumping proceedings involving a product In issue in the civil action. A Commerce
Department finding of less than fair value sales means nothing more than, during Its
six-month investigation period, there was a weighted average dumping margin of aparticular amount. It is not clear under 8. 1655 what effect such a dumping finding

.. would have in the civil action. If it is -that the defendant sold at less than -fair value
during the full four-year period of the civil claim (or some other period that is heater
than or otherwise differt' from the Commerce six-month investigation period), thensuch an effect is clearly unwarranted, since the Commerce finding is limited" ti six-
month 'investigation period.

The provisions of S. 1655 also suggest that a Commerce Department
dumping finding ipaybeasserted against a exporter of the product subject -to the
dumping flnding.1 Under Commerce Department regulations, the agency will usually
investigate exporters accounting for at least 60 percent of the dollar volume of exports
to the United States. 19 C.F.R. 353,38. Under an increasing caseload in recent years,Commerce has tended to Investigate only maor exporters and often excludes from its
pricing investigation exporters responsible for, in the aggregate 20 to" 40 percent of
exports. See, . , Hydenated Castor Oil From Brazil, Inv. A-351-410, 50 Fed. Reg.
51725, 51728 (Dec. 18, 1985). "In such situations, the Commerce dumping

determinationn will include Individual dumping martins for the companies actually

jLf As noted earlier in this Report, government'dumping Investigations Are "directedagainst a particular product from a- partleular country, rather than against,, a
particular company. T . ,:

"J"

51-
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investigated, and a weight- averaged dumping margin for 'other,' uninvestigated
exporters.1"

It is entirely possible that these uninvestigated exporters did not sell at
LTFV at all and yet, because of the method in which the government investigation
operates, they could be subject to the prima face evidence provision of S. 1855. (This, potential unfairness under the administrative statute is mitigated when actual
antidumping duties are assessed, since the assessment can be company-specific and
based on actual ses prices of investigated and uninvestigated exporters.)

The use of ITC Injury determinations as r f evidence also raises
srosquestions. The ITC appears to be movin t ePdktf of making injury

determinats based on whether the imports under investigation are injuring adomestic adustry, rather than whether the amount of dumping is causing such injury.
See note 2 sup For exmple, If Commerce determined that the aggregate margin of,Y: unpi were percent, and the ITC determined that the Investigated Imports were
injuring a domestic Industry by'underselling Its products, the ITO could make an
affirmative inury finding. It would not need to consider whether underselling would
have occurred even if Imports were priced 2 percent higher, iLe., even if they were notsold at less than fai value. This difference in causation *niIs is significant in a
civil context, since the ITC's approach (if adopted by the courts) could allow recovery
for umderselling even it the margin of underselling were unrelated to sales losses or to
other economic injury suffered' by a domestic competitor.

An ITC determination also has temporal limitations. It typically studies
'Ijury' spanning a two to three year period, usually assuming that the ITA 8-monthdumping margin applied throughout the ITC's investigation period. Thus, the ITC
could premise an injury determination on events occurring before and even after the
ITA's six month Investigation period, when there might not have been dumping infact. 'Once again, this lack of rigor may be exusable under the present adminstrative

i statute because it operate prospectively only, allowing' an exporter an opportunity tomodif Itspricing practices and thereby avoid the actual Imposition of dumpi duties.
In an antitrust context, It hardly seems an appropriate basis on which to premise an
award of compensatory damages or an injunction against Imports.

'Finally, and as a general matter, the use of Commerce and ITC
determinations for even the narrowest of purposes rdsesdue process concerns. The
determinations of these agencies are not'made under the procedural protections of theAdministrative Procedure ,Act. 19.US.C. § 1875(a). in addition, the agencies may,rely on Information'from sources other than the parties, with little or no regard to its
authenticity or reliability,, there Is no effective cex IatIn of wltess, anie id' ex
part communications. with Commerc investigating personnel and ITC staff and
Com, ssloors are not prohibited."

This situation should be contrated to that under Section ft of the ClaytonAct, which permits a ' Judgment or decree ... rendered In any civil or criminal
[antitrust proceeding brought by or on. behalf of the United States to the effot that a
defendant has violated (the antitrustt laws' to be used as p.. face edece in a.

Ill For example, If Exporter A, with 'a dumping margin of 10 percent and accountIngfor 40 percent of exports to the 'U.S., and Exporter B with a pecn Margimad accounting for 20 percent of export were the o two firms sigae,

,, in es 9 -,

exporter acounting for the reann 6peret Of exports would be InMh
catry w taasi-dm ,~Of'SOeprc 4n'((410%+

6 %)/ .4 x r Ih84asu)ng.+.
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private civil action, but only as to "matters respecting which such judgment or decree
would be an estoppel as between the parties." 15 U.S.C. 16(a). S. 1655 contains no
such limitation or other protection against the Ise of administrative agency findings
reached without adequate procedural safeguards.

V. CONCLUSION

Although the Antitrust Section of the American Bar Association takes no
position on the trade policy issues involved in S. 1655, we are impelled to criticize,
from the standpoint of antitrust law, both the substantive and procedural provisions of
the bill. For the reasons set forth above, we believe that passage of the bill in its
present form could seriously impair competition, particularly In those industries which
benefit most from import competition.

The provisions of the bill could significantly inhibit price competition in
such industries and others which benefit from the' purchase of low-priced raw materials
and components. Without the direction provided by a competition test, the bill's
provisions could be utilized to achieve anticompetitive results by those seeking to block
further competition. Possible damage to the competitive standard would -be further
accentuated by those provisions which weaken the substantive tests presently required
to recover civil damages for dumping - eg., those defining differential pricing, injury
and injured parties. Finally, certain of the procedural provisions of the bill could
drastically shift the burden of proof to defendants e the provision for giving RIM
facie effect to related administrative findings) and could endanger future as well as
present competition e the proposed injunctions against future imports).

We submit that, regardless of its other possible merits, S. 1655 in its
present form could exact a heavy price by its neglect of the competitive standard.
We urge that the bill be rejected.

Submitted on behalf of the
Antitrust Section by
Barry E. Cohen, Chairman,
International Trade Subcommittee

I/ One section of H.R. 4800, the House of Representatives' omnibus trade bill,
approaches a civil remedy for dumping differently. It would add a new section
tQ the administrative antidumping statute, authorizing a civil claim for damages
arisin* from dumping, but only in situations where an administrative dumping
investigation concerning the same product resulted in any antidumping order.

The House provision does not raise all of the procedural concerns
discussed in this Section of our Report, but antitrust concerns remain. Under the
House bill, a civil antidumping claim could be based upon (1) less than fair value
sales and (2) consequential injury to a United States competitor. Like S. 165,
the House bill requires no prdof of Injury to competition. Unlike it, however, It
requires no proof of injury to a domestic industry, presumably because the cause
of action is authorized only after an ITC finding ofsuch injury in an
administrative dumping investigation.

As we noted in our discussion of the ITC's injury determination (p. 9),
that determination has very limited significance in a civil context: it has temporal
limitations, it may not even be based on the importations of a party that is a
civil defendant, and It is reached under procedures that do not provide due
process protections. Thus, for those causes of action It authorizes, the House bill.
may allow damages to be recovered for nothing more than differential pricing,
whether pro-competitive or anti-competitive, and whether or not the defendant's
imports were injurious to a domestic industry, As with S. 1655, we believe that
such a remedy could have adverse effects on legitimate price competition from
imports.

40'
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ATCOR is the largest non-integrated producer of welded
steel pipes in the United States and is one of the founding
members of the Committee on Pipe and Tube Imports (CPTI). The
CPTI is a domestic trade organization composed of companies
representing 75% of the U.S. production of welded steel pipes
and tubes. The CPTI has aggressively used the unfair trade
laws, filing or participating in approximately 50 antidumping
and countervailing duty suits in the last 4 years. In cases
filed by the CPTI, we successfully proved the existence of
dumping or subsidization in 90% of our cases and proved injury
in 75% of all cases. A list of the cases in which the CPTI has
participated is attached. Despite our successes, the U.S. pipe
and tube industry continues to be injured by unfairly traded
imports. ATCOR and its fellow members, of the CPTI support the
concept of a private right of action for damages for dumping asan important new tool to complement and strengthen the existing
antidumping laws.

ATCOR has found that there area number of problems which
limit the effectiveness of the ant dumping laws in shielding a
domestic industry from unfair trade practices. One majorlimitation is that the antidumping laws provide, only
prospective relief for a domestic industry. All antidumping
duties collected go to the United States Government. The
petitioning industry, which has been found to be suffering
material injury and which may have incurred substantial
expenses to pursue the case, receives no compensation for the
injury suffered or the expenses incurred.

For example, ATCOR is an important producer of welded steel
standard pipes. Through the CPTI, ATCOR has been involved in
12 antidumping cases concerning these products since 1983. TheInternational Trade Commission (ITC) has ruled in each of these
cases that the domestic standard pipe industry is sufferingmaterial injury by reason of less-than-fair-value (LTFV)
imports of standard pipe. Under the existing law, ATCOR mustconsider the injury caused by LTFV imports during that period
as an absolute~loss. Domestic industries can receive no
compensation for the business they lost, for the increased
losses or decreased profits due to price, suppression ordepression by LTFV imports. These losses can be devastating to
the future performance of an industry since they directly
effect an industry's ability to invest in new plant andequipment or research and development needed to obtain or
maintain a competitive advantage.

By providing domestic industries with a private remedy for
dumping, Congress would allow those intustries to recover the
actual damages caused by dumping from the parties directly



172

responsible for the harm. Whether one considers dumping a
commercial tort or an antitrust matter, it is only proper that
the injured party be given the opportunity to recover damages
for the actual harm done. More importantly, however, the
threat of liability for actual damages insures that dumping is
no longer a risk-free proposition for importers and foreign
producers.

Prom ATCOR's experience in the steel pipe and tube
industry, porters and foreign producers share equal roles in
exploiting the weaknesses of the dumping laws to the injury of
the domestic industry. Often, foreign pipe producers, when
faced with an imminent dumping order, race to ship as much
dumped pipe as possible before the dumping duty becomes
effective. Once the dumping duty is applicable, they merely
shift production into related or "downstream" products and
begin dumping that new product.

Importers, being rational, profit-maximizing businessmen,
buy as much dumped pipe as possible from their source. Once
that source dries up, they actively seek out other sources ofdumped products. This has been particularly true in the pipe
market. After the initiation of the VRA program on pipe and
tube products in late 1984, importers who had bought dumped
ipe from traditional sources in the European Community, Korea,razil, Spain and others began to seek new suppliers of dumped

pipe. Producers in Venezuela, India, Turkey and Thailand, who
had shipped almost no pipe to the United States prior to the
VRA program, began shipping massive amounts of dumped pipe to
the United States. In a recently concluded dumping
investigation, counsel to a Turkish pipe producer admitted to
the ITC that it was the importers who had sought out his
client's dumped products (see transcript attached). As our
antidumping cases began to threaten these sources of supply,
importers sought new'sources of dumped pipe in Singapore, thePhilippines and the Peoples Republic of China. ATCOR has found
that for each hole we close with an antidumping action, a new
hole iscreated as importers shop for new suppliers - -- For each-
new source of dumped pipe, ATCOR and its fellow producers are
forced into the costly position of filing another dumping case.

A private damages remedy will remove the incentive for
foreign producers to dump and for importers to seek dumped
goods. - Financial responsibility for the actual ijiry caused.
will create a real risk to importers and foreign producers that
Is likely to act as a much more effective deterrent to dumpingthan our present law alone. ATCOR and the other members of the
CPTI believe that a private damages remedy Which can be,
effectively'used by U.S. producers will result in less need for
domestic industries t.o resort to the existing antidumping laws.

-2-
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ATCOR and the CPTI are pleased that the Senate is
considering this amendment to the 1916 Act to complement and
strengthen our current antidumping laws. We support the
concept behind S. 1655 and find much merit in the bill.
However, the members of the CPTI believe that this Committee
should consider some refinements along the lines of the
provisions offered in H.R. 4800 or those presented in the
version being sponsored by the Trade Reform Action Coalition,
of which the CPTI is a member.

ACTOR and the CPTI respectfully suggest that the following
changes in S. 1655 would create a more workable private remedy:

1. Require domestic parties to first obtain an
antidumping order from Commerce. This encourages parties
to use the existing trade laws which are internationally
accepted to deal with the prospective problem of dumping
and discourages frivolous law suits. Any amendment to the
1916 Act should complement and strengthen, rather than
compete with, our existing antidumping laws.

2. U.S. importers who knew or should have known that the
imported products were dumped should be held liable.
Congress should seek to pass a balanced law which does not
unduly chill fair trade. The aim is to stop the knowing
importation of dumped products, not punish an importer who
unknowingly accepts what is in all other respects a good
business deal.

3. Injunctive relief as a private remedy is unnecessary.
U.S. and international law presumes that antidumping duties
imposed under an antidumping order accounts for the unfair
element in the price of the good. No other prospective

3z relief is necessary. Furthermore, since a court will only
grant an injunction when no other remedy is possible, no
federal court would be likely to issue injunctive relief to
a company which had not already pursued its administrative
remedy..

Dumping is considered an unfair trade practice both under
our national law and under international law. A private right
of action to recover actual damages caused by dumping is a
natural complement to our existing antidumping statutes,
providing redress for past injury and deterring future
injurious actions. ATCOR and the CPTI believe that the
Congress can pass a private remedy bill which can be
successfully used by domestic industries, but which is not
protectionist and which does not place an inappropriate
chilling effect on U.S. importers.

-3-
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SI M Y OF TRADE

Case Country

CASES FILED AND/OR PARTICIPATED IN BY THE CPTI

Products

1. CVD S. Africa All Pipe & Tube

Date Comerce/ITC
Filed Results

9/82 26% subsidy
margin, suspension
agreement, petition
withdrawn

2. AD Taiwan

3. CVD Korea

4. AD Korea

5. AD Brazil

6. CVD Spain

7. AD Spain

8. AD Brazil

9. CVD Brazil

10. CYD Korea

11., AD Korea

Standard

Standard

Standard/
Mechanical

Line

Standard and
Mechanical

Standard and
Mechanical

Standard

OCTG

OCTG

OCrG

3/83 9.7%-42.7% final
margins

3/83 O%-1.88A final
margins; partially
withdrawn pursuant
to VRA

3/83 O%-1.5% final
margins; partially
withdrawn pursuant
to VRA; appeal
before CIT

4/84 23% final det., with-
drawn pursuant to VRA

6/84 Prel. - 1.14%;
withdrawn pursuant
to VRA

6/84 Prel. stnd. -
19.13%-53.01%;
Prel. mech. -
49.69%; withdrawn
pursuant to VRA

6/84 Final det. - 23.55%,
withdrawn pursuant
to VRA

6/84 11.35%-25.24% final-
det.; withdrawn
pursuant to VRA

6/84 .53% final det.;
withdrawn pursuant
to VRA

6/84 Negative det.

I
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Case Contr

12. CVD Spain

13. AD Spain

Products

OCTG

OCTG

14. AD Argentina OCTG

15. CVD Argentina OCTG

Date Coumerce/ITC
Filed Results

6/84 11.29t-24.74t;
withdrawn pursuant
to VRA

6/84 76.8t; withdrawn
pursuant to VRA

6/84 61.7% final det.;
withdrawn pursuant
to VRA

6/84 .9% final det.

16. AD Mexico

17. CVD Mexico

18. CV) Mexico

19. AD Taiwan

OCTG

OCTG

Line, Standard,
and Mechanical

Mechanical

20. AD Venezuela Line, Standard

21. CVD Venezuela Line, Standard

22. AD Canada Structural

6/84 withdrawn pursuant
to VRA

6/84 withdrawn pursuant
to VRA

10/84 23.65% prel. margin;
withdrawn pursuant to
VRA

1/85 Final det. - 7.05%;
negative final injury
det. in Dec. 1985

1/85 Prel. Stnd. - 26,19%
Prel. Line - 55.7%;
Withdrawn pursuant to
VRA

3/85 Prel. - 76
Withdrawn pursuant to
VRA

3/8S Final det. - .65%;
negative final injury
det. in Dec. 1985

AD

CVI)

Thailand Standard

Thailand"- Standard

25. CVD Austria,
Romania,
Venezuela

OCTG

3/85

3/8s

Final det. - 15.69%

Final det. - 1.8%

3/85 Romania - withdrawn
Venezuela - withdrawn
Prel. Austria - 1.82%;
withdrawn pursuant to
VRA

23.
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Case Country

26. AD Austria,
Romania,
Venezuela

27.

28.

29.

30.

31.

-32.

33.

34.

35.

36.

37.

38.

AD

CVD

CVD

CVD

AD

AD

AD
AD

AD

AD

AD

AD

Canada

Turkey

India

Taiwan

Yugoslavia

Turkey

India

Taiwan

Taiwan

China

Philippines

Singapore

Products

OCTG

0CTG

Standard/
Line

Standard

Line

Standard

Standard/
Line

Standard,

Line

OCTG

Standard

standard

Standard/
Rectangular

Date Commerce/ITC
Filed Results

3/85 Romania - withdrawn
Venezuela - withdrawn
prel. Austria - 2.93t
withdrawn pursuant to
VRA

7/85 Final - 3.35%-40.85%

7/85 18.81t Final Det.'

7/8S

7/85

7/8S

7/85

7i 5

7/8s

7/8S

11/85

11/85

11/85

Final Negative Det.

Final Negative Det.

Final - 33.26%

Final --
14.74% - standard
14.81% - line

Final - 7.08% -

Final - 27.98%

Prel. det. 5.6%

Prel. det. 17.97%

Prel. det. 10.2%

Prel. det. --
25.47% - standard
26.08t - rect.
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1t3

COISSIO43IB Og RCHP. When Bcru an started

exportinq to thA Cnte4 Statas, were you approached, van"

8orussn approached by I U.S. coMpuny to sell the

product? Or did Porusin go out and seek the U.S.

business on its own?

11R. BARRINI3ER4 Ny unlerstandling -- and again,

this is all hearsay -- ay understanding is that they,

were approached by a. Lmsocta from the United Slivtas.

CO.IS3ION1ER BOHR& By an importer?

4B. BARRIWR'si TeX.

. COIX-SQIO.EDO A.H& I would appreciate it if

you could confirm that. understandia.q

-MR. AIRa Corta~ ly.

,CcNI.'SSTN OH9R I Hi oaq have you

represented" Betuxan?

...... •'. BABRINGE1.. Since the case was initiated.

I am ant, is was apoacuatly was -- the possibility of my

being the hub of a conspirac, of pipe producers, is. not

in fact t:e. T'have never represented any' of thesd

people, and this was raised in the Sinqapore heacino

before they had a case filed against them.

COK .ISSIO2 BOHR& Ir. SaCingcem,?I am not

implying that you are the hub of anything. I am just

simply asking 4uestl,7ass If that is, ill ri;ht with you.

CHAIRBNOWAN SER.ls Hfes Just a bio wheel.
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I '9. se4A,gris -kay. r t-hought Lt was

2 ref arri.g to 131 tons. Ok., go I guest, you would
3 think thit all of thai: line PPe sales to lite hive

4 Just been spot sales.

6 MR, BARRBIN;ER Ye. I was trying to get

6 across the point there very simply that this is --

7 Bocussn has not sat town and said we are going to ship

a huge quantities to the Unitel States on a sustained
*, basis.

10 MR* SC4AGRINs How about theic porter which
ii was asking them for I sports? Did 'the iurortor who

12 conta:tal them say va toutl Like to import fcom you
13 large tonnaqes on a sustainsl basis?

14 Did the chairman give you any idea cf that

15 information?

16 1R. ARRVICERs T hav, no idea. My guess Is
17 that as you said earlier, that there are many importersp

IS they are very anxious to find foreign sources for

19 stonl. There is no Ieustion about that.

20 MR, SCRAGRI.s In ,one of your answers to

21 Commissioner Bohr yoa lid say as to' Torkey that It was
22 the importer that hat contacted Borusan. I was very
3 interested by that question', and while he asked you to

24 respond as to Thailmnl in ro-r postheaciln; bief, I am
21 afraid my'interest is so gceat that w would like to ask

AURRSON NOR4 COMPANy INC, W
20 F St.. KW., WAWHONTOW. 04C 20001 P2OP 628-9300
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Mr. Chairman, I deeply regret not being able to testify before
you personally to speak about the great need to include a private
damages remedy in the omnibus trade bill which your committee will
be crafting. My duties as a member of the Select Committee on
Narcotics Abuse and Control called me to New York City for a hearing
on the growing use of an extremely dangerous substance called
Crackk" Nevertheless, I am grateful for the opportunity to submit
this testimony for your consideration.

Over the past five years, the United States has shifted from a
position of economic dominance to one of declining competitiveness.
The shortsighted policies of the Reagan Administration have caused
our trade deficit to reach a record $150 billion in 1985 and
estimates for 1986 run as high as $175 billion. The Department of
Commerce estimates that for every $1 billion of our trade deficit we
lose some 25,000 jobs. A weaker dollar alone will not shrink this

growing menace.

Our current trade laws do not provide prompt relief to ailing

industries nor do they act as a deterrent to unfair foreign trade
"Practices. International trading patterns and practices have become
highly sophisticated. U.S. industries face competition from foreign
manufacturers who dump their goods into our market and from foreign
countries which give their industries preferential treatment in
order to make them more competitive. ..

o A
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We can no longer sit by and watch these unfair foreign

practices threaten our industries, our economy and our national

security. There is a growing consensus that the time is now to

reform and modernize our trade laws. This was clearly affirmed by

the House of Representatives on May 22 in the overwhelming passage

of H.R. 4800, the Trade and international Economic Policy Reform

Act..

H.R. 4800 is a comprehensive trade reform bill. It was crafted

with the expertise of six committees which have jurisdiction over

trade. It is a realistic approach to dealing witb unfair frade......

practices and enforcing the principles of fair trade.

As a member of the Ways and Means Subcommittee on Trade, I had

a large hand in crafting titles I, II and VIII of the omnibus trade

bill. In these provisions we included measures to help resolve

disputes faster and provide more prompt relief to U.S. industries

under section 201 and make foreign industrial targeting an unfair

trade practice under section 301. 'kith regard to our antidumping

laws, we included an essential moderhzing provision - a private

right of action for U.S. companies injured by the dumping of goods

into the U.S, marketplace.

The need to deter dumping is widely recognized. Illegal

41
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3.

dumping has and continues to cost hundreds of thousands of U.S. Jobs
and critically injure American industries.

Our antidumping laws are exercised more often than any other of
our unfair trade laws. Since 1974, the ITC has initiated more than
three hundred dumping investigations and at present there are more
than 80 outstanding dumping orders. Our antidumping statutes,

however, do not discourage dumping. roreign manufacturers continue
to dump into our markets because the only penalty is a duty assessed
prospectively on foreign imports. They know they ion't be punished
for past behaviogrand can wAit until an administrative order is
published before they change their practices. Moreover, a dumping
duty is a small price to pay to target U.S. industries and gain

larger market share. Further, this duty is remitted to the United
States Treasury. Companies harmed by dumped imports are not

compensated for their loss.

To stop dumping, we need strong a deterrent such as a private
right of action which will make foreign manufacturers fearrthe

consequences of their unfair trade practices.

A private right of action is not new. 'One has been on the
2 books since 1916, but it has never been exercised because it has

criminal penalties and the burden'of proof .~intent to injure or
f monopolize a U.S. industry -is too high.

V-
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As you know, there is significant support for the creation of a
a private 'right of action. In the full Ways and Means Committee, I

added the provision to H.R. 4800 permitting parties injured by

dumped imports to recover damages for such harm. In crafting this

provision, I consulted extensively with the House Judiciary

Committee which gave their full backing to the measure. Senators

Specter, Baucus and Cranston have also introduced private remedy
bills which have broad bipartisan support. These bills, however,

differ from my provision in a number of important ways. While I

would like to commend their efforts in this area, I would also like

to highlight these differences.

Under the private remedy provisions in H.R. 4800, actions would

be brought in the Court of International Trade rather than in the
D.C. District Court as provided for-in S. 1655. The federal

district court of the District of Columbia already suffers from an

overcrowded docket. The addition of this class of complicated

litigation can only add to that problem. The Court of International

Trade, with its less crowded docket, already has jurisdiction over

virtually all customs matters, including review of administrative

decisions under the antidumping laws. Thus, theCIT already has

expertise in this area. The D.C. District Court is unfamiliar with

the unique administrative proceedings provided for in our unfair

trade statutes. Furthermore, appeals from these two courts would be

J1 .
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heard by separate appeals courts. This is not conducive-to
developing a consistent body of judicial precedent. Rather# it will
encourage the undesirable result of forum shopping by plaintiffs.
The consistent, equitable administration and interpretation of our
unfair trade laws and the interests of plaintiffs and respondents in
such cases will best-be served by consolidating judicial review in

one court.

Unlike S. 1655, the provisionlin H.R. 4800 requires a domestic -

company to first obtain an antidumping order from the Department of,'
Commerce to provide evidence that.6.S. dumping laws have been
violated. to alw a private court action before an antidumping
order is issued is to encourage frivolous lawsuits and unnecessarily
burden the courts with unmeritorious cases. Si.1655, which has no
administrative requirement, would encourage a plethora of lawsuits
and create an alternative that would discourage the use of existing
administrative remedies. This is also the case with S. 2408-which
requires a party tO chose between private action and the imposition
of antidumping duties. A private damages remedy should hot compete
with our present system# but should complement and strengthen our

existing antidumping statutes.

My provision also provides that foreign producers, exporters
and importers'can be defendants in an action. Foreign producers are
presumed to. know that, they are dumping, but plaintiffs must show

/
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6.

that other defendants know or should have known that the imported

products were sold at less than fair value. Both S. 1655 and

S. 2408 do not allow the importer who profits from the knowing

importation of dumped products to be held accountable.

The House provision is balanced in its approach. It does not

threaten the importation of fairly traded goods, but by allowing for

action against an importer who knowingly imports dumped goods, it

deters importers from seeking out several sources of unfairly traded

goods to avoid dumping duties. It does not punish an importer who

has no reason to suspect that the goods he purchased may be dumped.

Addiff6ially, allowing action against an importer makes service of

process and the execution of a judgment possible. The other bills

may result in American companies incurring tremendous expenses for a

judgement which is difficult to pursue.

Lastly, my provision would not allow domestic plaintiffs to

obtain an injunction against further importation of the articles in

question.' It is a principal of our common law that a court will not

grant injunctive relief unless no other remedy is available to the

party requesting relief. U.S. law and international law presume

that once an antidumping order has been made, no further prospective

relief is necessary since the unfairness has been made fair~by the

imposition of antidumping duties. The private right provision in,

H.R. 4800 addresses only the collection of actual damages suffered

/
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7.

which are not cured by the antidumping order. By. allowing for
single damages and prohibiting injunctive action, my provision
serves as a strong deterrent not a punitive measure. Further,
injunctive action, besides being impractical invites charges of GATT

violations and inhibits rather than encourages free trade.

I am pleased that your committee Is continuing the vital task
of crafting legislation to reform and modernize our trade laws. No
comprehensive trade 'law reform would be, complete, however, without
the inclusion of a private right of action to deter the practice of
dumping foreign goods into our market and to provide compensation' to
injured U.S. industries. On these grounds, I urge you to include

the private right provision found in H*R. 4800 in drafting your

committee's bill. Thank you.
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Before the Senate Finance Committee

July 18, 1986

Written Statement of Noel Hemmendinger in
Opposition to S. 1655 and Related Proposals for
a Private Cause of Action for Damages for Dumping

My name is Noel Hemmendinger. I have been a
practitioner of trade law in Washington for 30 years. I am
Counsel to the law firm of Willkie Farr & Gail'agher, located in
its Washington office. The law firm is registered under the
Foreign Agent's Registration Act on behalf of a number of
foreign clients. I submit this statement on my own behalf and
neither the law firm nor clients of the law firm are
responsible for the views expressed.

Trade bills pending in the Congress include a number
of proposals that would grant persons injured by dumping of
foreign goods the right to sue exporters and/or importers for
damages (Section 138 of HR 4800, S.1655, S 2408). The remedy
for dumping under present law is a special dumping duty
collected by U.S. Customs.

I believe that the creation of a private cause of
action for damages- for dumping would be a serious mistake.

1. A private cause of action for dumping is fundamentally
inconsistent with the economic and legal theory of dumping,
that involves protection under special circumstances against
rational and legal business competition.

It is normal business conduct to price a product
differently for different markets, and to do so is perfectly
rational so long as the price in each market exceeds the
variable cost. This is done all the time within the United
States. Internationally dumping has long since been defined in
economic literature and law as selling at a lower price in a
foreign market than in the producer's major market, normally
the home market, to the injury of foreign producers. Such
differential pricing is frequently beneficial to the importing
country and is the subject of countermeasures only if the
producers in the importing country suffer material injury. It
is misleading to call such pricing illegal, with the
connotation that it involves tortious-behavior. The only
recognized countermeasure is a special customs' duty to protect
the U.S. producer, a duty that is not a penalty and not based
on wrongful conduct.

2. It would violate the international obligations of the
United States under Article VI of the GATT and the Antidumping
Code-, and also under the commercial treaties guaranteeing
national treatment to the goods of other signatories,.

-2-
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Article VI of the GATT adopted in 1948 and the
Antidumping Code adopted in 1979 set forth the ground rules
that are internationally accepted by the United States and most
other trading countries for countermeasures against dumping.
The sole remedy provided is a dumping duty which is equal to
the margin of dumping, that is, the margin by which the export
price, with appropriate adjustments, is lower than the "normal
value" which is usually the home market price. Article VI
provides:

In order to offset or prevent dumping, a contracting
party may levy on any dumped product an anti-dumping
duty not greater in the amount than the margin of
dumping in respect of such product.

Moreover, Article 8 of the Code provides that the duty is to be
no greater than is necessary to remove the injury.

Such a provisionrwould further violate international
obligations of the United States because treaties of Friendship
Commerce and Navigation (FCN treaties) with many countries
guarantee national treatment for the goods of those nations.
Differential pricing within the United States is not presently
actionable except under circumstances that are narrowly defined
under the antitrust laws. A provision such has been proposed
against imports.would subject imports to risks and penalties to
which-domesticodts°eiO eXpo ed uder si"hoilar.
circumstances and would thus be a denial of national treatment.

3. It would invite retaliation by other countries and the
adoption of mirror legislation adverse to U.S. exports.

This is because such a provision would seriously hurt
the interests of many countries selling to the United States.
Retaliation might well take the place of mirror legislations
subjecting 0.S. goods to similar risks. Products of the United
States have frequently been the subjects of antidumping
proceedings in the European Communities, Canada; Australia and
other countries. Every significant trading country would be
tempted to adopt similar legislation. The harm toe, tJU.S.
export trade would exceed any benefit to the U.S. firms and
industries that were able to recover monetary'daomages.......

4. Existing laws already provide'a cause of action against
predatory pricing.'

The idea of civil remedy for injury from dumping is
appealing to many people who assume that dumping 4s predatory,
that is, designed to drive the competitors out of business and
'then to take advantAge of a dominant position in the market.
Such conduct is already actionable under a number of United
States laws: Section 2 of the Sherman Act, the Roblnson-Patman
Act, the Federal Trade Commission Act, the Wilson Act, and the

-3-
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Antidumping Act of 1916. It is the subject of an extensive
literature, most notably the writings of Turner and Areeda of
the Harvard Law School. The theory was discussed at length by
the Supreme Court in March of 1986 in the Zenith case.
(Matsushita Elegtric Industrial Co. v. Zenith Radio
Corporation, 89 L.Ed.2d.538, 54 USLW 4319). American
television producers sought to recover damages from Japanese
competitors who were found to have sold TV's in the United
States at dumping prices but the Court held that predatory
intent could not be inferred. Success in such proceedings is
extremely rare domestically as well as against imports because
such conduct is extremoly rare. To quote the Supreme Court:
"...there is a consensus among commentators that predatory
pricing schemes are rarely tried, and even more rarely
successful." 89 L.Ed.2d at 554, 54 USLW at 4323. Predatory
pricing is even less likely to be found in the import trade of
the United States, because the import trade of the United
States is for the most part highly competitive even where only
one source country is involved.

5. The added risks of importation, not only from the
possibility of judgment for dai,,les but merely from the
likelihood of litigation, would have a chilling effect on
imports and be damaging to the U.S. economy.

The creation of such risks would discourage some
importations altogether and require importers to take out
insurance, in effect, by charging higher prices to cover
additional costs and risk of additional costs. Dumping
findings under the U.S. law do not result from a determination
that the U.S. economy is hurt by the imports. On the contrary,
the U.S. economy may on balance be benefitted. In testifying
on similar legislation in 1983, Assistant Attorney General
William F. Baxter said:

To the extent that enactment of these bills results in
the restricted availability of imported goods or in
higher prices for such products, other U.S. industries
could be affected adversely. We must remember that
not all imported products are consumer goods. Many
imports are used by U.S. firms as inputs in their
manufacturing operations. Often, these business rely
on low-priced imports to remain competitive with other
U.S. firms as well as their foreign competitors .
Thus, (these laws] actually could have the effect of
hurting the very U.S. businesses and workers that they
are intended to protect.

-4-
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6. Dumping under the United States law is a very technical
conception that depends heavily on capricious exchange rates.
Both exporters and importers frequently are unaware whether
they are dumping or not until a determination has been made
after the event,

Despite the conventional wisdom favoring "fair trade"
and condemning "unfair trade", the distinction is meaningless
under floating exchange rates that have become disconnected
from comparative advantage in trade. Shifts in exchange rates
make dumpers one day and unmake them the next. Far from being
a reasonable test for tortious conduct, "dumping" under present
circumstances is not a reasonable test for conduct that is
unfair in any sense. Sellers and buyers who schedule sales
ahead of time cannot anticipate the exchange rates that will
prevail when the transaction is closed. Both sellers and
buyers put great value on continuity of relationships and
cannot conduct business on the basis of spot orders and
frequent cancellations.

For this reason and others that follow from the
manifold technicalities involved, exporters and importers
frequently do not know whether there is dumping until a
detailed investigation has been conducted. Business planning
must be based on assumptions as to the relevant exchange rates
as well as rules that will be applied by the United States
Government. No one can foresee the exact results of a Commerce
determination, and the range of possibilities is large.
Importers unrelated to the exporters are particularly unable to
eliminate the likelihood of dumping, because they do not kiow
the producer's market prices, selling costs or costs of
production.

There are three circumstances in which dumping may be
found.

The first and most usual is selling below the price in
the home market. The importers would not usually know this
price, and neither producers nor importers would know just what
adjustments would be allowed in comparing export and home
market price. A foreign producer who by his own analysis is
making exactly the same profit in the home market as in the
United States market can be found by the U.S. authorities to be
selling at a significant dumping margin.

The second is where the sales in the home market are
not significant, and export prices are found to be below the
price in a third market. Similar considerations apply.

The third is that if prices in the home market or the
third market are found not to cover full costs, then the
standard to be applied is a statutory standard which includes
an arbitrary element of ten percent for administration costs
and eight percent for profit. The eight percent profit may
well be far in excess of that which is common in the industry
in question.

-5-
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7. Such provisions would lead to expensive litigation on top
of the already excessive litigation which is involved in the
enforcement of the U.S. Antidumping Act.

If the U.S. law that provided for a private right of
action set forth its own standards of tortuous dumping
different from those applied under Title VII of the Trade Act
of 1979, then the legislation would inevitably lead to complex
and expensive litigation. While this would be harassing to
importers and to foreign exporters it would not readily serve
the interest of the aggrieved U.S. parties. If, as is proposed
in Section 138 of HR 4800, the law were to embody the simple
standard of whether there had been a dumping determination
under Title VII, then the law would be entirely inappropriate,
because, as discussed above, Article VII embodies a conception
of protection against injurious imports that is quite different
from the standards for wrongful behavior under American law.

8. If such provisions were adopted, defenses would have to be
considered, such as meeting competition, that would deprive the
provision of the direct relation to findings under the
Antidumping Act.

If dumping is to be regarded as tortious behavior,
then new elements must be introduced in fairness to all
concerned, for instance, the defense that the price was
necessary to meet competition, a defense which is allowed under
the Robinson-Patman Act.. Moreover, considerations of basic
fairness would require a higher standard of proof for a
judgment for damages. In the proceedings before the Department
of Commerce, the determination is made by the Commerce
Department with no burden of proof on one party or the other.
In a civJl action, however, recovery is permitted only when the
case is proved by a preponderance of the evidence. This is an
additional reason that such legislation would be violative of
the international treaties providing for national treatment.
So far as U.S. defendants were concerned, it would also raise
constitutional questions of equal protection of the laws.

9. Compromises to create a cause of action under limited
circumstances are undesirable and unnecessary.

It would not be difficult to design some provisions
that would facilitate the recovery of damages under existing
legislation, such as the Sherman Act or the Antidumping Act of
1916. This would be a major mistake. Any such move would
subject imports to hazards that do not exist in the case of-
similar acts done domestically, which, as argued above, would
be in violation of international obligations. Any attempt to
move the law in the direction of making recovery of damages
more easy or more likely would be exposed to all of the
objections discussed above. There is no middle ground.

-6-
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Mr. Chairman and Committee members My name is Carl
Edquist. I am President of Carlson Tool and Manufacturing
Corporation and First Vice Chairman of the Board of the National
Tooling and Machining Association. Our association is one of
nearly forty associations which are members of the Metalworking
Fair Trade Coalition. These metalworking industries normally
employ some two million workers in nearly 30,000 plants. The
annual sales of the metalworking industry is 096 billion.

Like most of the associations in the Metalworking Fair
Trade Coalition, NTMA represents companies which are mostly
small. The average size of a company in our industry in twentyemployees. Of the 3,500 companies in our association, probably
not more than ten employ over 500.

The metalworking industry is seriously threatened by
foreign competition. In several respects we are more threatened
because small companies lack both jurisdictional access and
financial resources to seek redress for unfair trade practices.

In the former case we are at a disadvantage because trade
remedies for Jjiat foreign competition are limited. We may
not see illegal subsidies, dumping, or other unfair practices
which give our domestic customer's foreign competitors an unfair
advantage. Yet those practices erode our domestic customer's
market share, and as their supplier we suffer right along with
them.

In the latter case, small companies are also in a dilemma
with respect to direct foreign competition, which is increasing
rapidly. To bring a trade case before the International Trade
Commission can easily cost a quarter of a million dollars, more
than the net worth of many small companies, and a good share of
the net worth of most. For that reason small businessmen are
disheartened because only the big companies have the resources
to play in the high stakes remedy crafted thus far.1 Congress.
They also lack the resources to set up offshore manufacturing
fac lities to cope with the problem.

Even if successful with an ITC case, those companies which
can afford it will often find themselves in an extremely
precarious financial situation as a result. Duties levied
against offending foreign companies by the ITC and paid to the
Federal government will do little to help the victorious
petitioner, From an economic standpoint they might be better off
to forswear prosecution and watch their company slowly dissolve.

For this reason we strongly support a private right of
damages in addition to administrative remedies. The prospect of
award of damages and court costs would mean that smaller
manufacturers would at least have a chance to be made whole in
tho process of pursuing unfair trade remedies. Today they have
no such chance.
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We do not mean to suggest that we object to S.1860. It is
a strong omnibus trade bill, provisions of which we strongly
support. We believe that it can be made more effective by
making it a vehicle that offers options to small companies and
small associations which represent them. For that reason we
suggest that the inclusion of a private right of damages
provision in this legislation be considered most seriously.

Before smaller metalworking companies can even have access
to administrative trade remedies, it is imperative that a
diversionary dumping provision be added to the antidumping
statute. Since 1984, U.S. petitioners have been permitted to
complain that imported products contain subsd ized components.
However, tho parallel provision on dumgga components was deleted
in conference even though both Houses adopted it during
consideration of the Trade Act of 1984. Thus, there is at
present no remedy against indirect, or diversionary dumping.

An example of diversionary dumping would be the result of a
case where foreign steel is first found to be dumped into the
U.S. market. While current sanctions that may be imposed
hopefully eliminate the direct dumping of steel bar or plate,
they do not address the likely conversion by our foreign
competitors from dumped steel to dumped products made from that
steel. Thus, a foreign steel producer, faced with restrictions
on dumping directly into the U.S. market, may sell the steel to
foreign competitors of our industry at the same dumped price.
Those finished products come into the U.S. benefiting from the
savings on the raw materials thus harming American tool, die,
mold and precision machining companies. There is no statutory
or administrative remedy for this pernicious form of indirect
violation of the GATT Antidumping Code.

In closing we would like to suggest your consideration of
the following additional areas of trade law reform, supported
not only by members of the Metalworking Pair Trade Coalition but
by the Trade Reform Action Coalition as well#

1. Clear statutory guidelines in regard to cumulation (the
adding together of dumped and/or subsidized imp rts in the
determination of injury)i

2. A stronger U.S. commitments policy regarding foreign
government promises to phase out and eliminate subsidies

3. A more effective means of addressing critical circumstances
(import surges) in the early stages of trade law cases;

4. More efficient procedures for disclosure of informationcrucial to parties in trade law proceedings and



196

-3-

5. The closing of loopholes or correcting of oversights
through provisions on definition of subsidy, penalty duty
drawbacks (rebates), government payment of offsetting
duties, injury findings on fungible products, and allowable
adjustments for calculating dumping margins.

We believe that a comprehensive trade law reform package is
necessary to bring fairness back to international trade. In
this session of Congress the United States Senate has a unique
opportunity to address all the major areas where improvements
are needed. This Committee's excellent trade reform package,
with the addition of the suggestions we have made today, will
help accomplish that goal.

Thank you.
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TRADE REFORM ACTION COALITION (TRAC)

Alliance of Metalworking Industries
Amalgamated Clothing and Textile Workers Union
American Apparel Manufacturers Association
American Brush Manufacturers Association
American Chain Association
American Cutlery Manufacturers Association
American Die Casting Institute
American Federation of Fisherman
American Fiber, Textile, Apparel Coalition
American Furniture Manufacturers Association
American Gear Manufacturers Association
American Institute of Steel Construction, Inc.
American Iron and Steel Institute
American Metal Stamping Association (Washer Division)
American Mushroom Institute
American Pipe Fittings Association
American Textile Machinery Association
American Textile Manufacturers Institute
American Wire Producers Association
American Yarn Spinners Association
Anti-Friction Bearing Manufacturers Association
Automotive Service Industry Association
Association of Die Shops International
Association of Synthetic Yarn Manufacturers
Bicycle Manufacturers Association of America, Inc.
Brass and Bronze Ingot Institute
Carpet and Rug Institute
Cast Iron Soil Pipe Institute
Cast Metals Federation
Clothing Manufacturers Association of America
Committee on Pipe and Tube Imports
Copper and Brass Fabricators Council, Inc.
Cutting Tool Manufacturers Association
Expanded Metal Manufacturers Association
Footwear Industries of America, Inc.
Forging Industry Association
Group of 33
Hand Tools Institute
Industrial Fasteners Institute
Industrial Perforators Association, Inc.
Industrial Union Department, AFL-CIO
International Ladies' Garment Workers' Union
International Leather Goods, Plastics and Novelty Workers
Union

Investment Casting Institute
Iron Castings Society
Knitted Textile Association
Lead-Zinc Producers Committee
Luggage and Leather Goods Manufacturers of America, Inc,
Man-Made Fiber Producers Association, Inc.
metal Cutting Tool Institute
Metal Treating Institute
Metalworking Fair Trade Coalition
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National Association of Chain Manufacturers
National Association of Hosiery Manufacturers
National Association of Pattern Manufacturers
National Association of Uniform Manufacturers
National Cotton Council of America
National Foundry Association
National Knitwear Manufacturers Association
National Knitwear and Sportswear Association
National Screw Machine Products Association
National Tooling and Machining Association
National Wool Growers Association
Neckwear Association of America
Non-Ferrous Founders' Society
Northern Textile Association
Outdoor Power Equipment Institute
Plumbing Manufacturers Institute
Scale Manufacturers Association, Inc.
Steel Founders' Society
Steel Plate Fabricators Association, Inc.
Steel Service Center Institute
Synthetic Organic Chemical Manufacturers Association
Textile Distributors Association, Inc.
Tool and Die Institute
United Food and Commercial Workers International Union
U.S. Battery Trade Council
U.S. Fastener Manufacturing Group
Valve Manufacturers Association
Welded Steel Tube Institute
Work Glove Manufacturers Association
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Biographical Sketch

Carl W. Edquist
Carlson Tool & Manufacturing Corporation

Cedarburg, Wisconsin

Carl W. Edquist Is President of Carlson Tool & Manufacturing Corporation,
Cedarburg, Wisconsin, a menter of NTMA since 1964. Carlson, a medium
sized tooling and machining company, has diversified operations, principally
mold making, contract manufacturing and deep hole drilling and trepanning.
Carlson observed its 26th anniversary in 1983.

Carl began his tool and die apprenticeship in 1936 and after attaining
journeyman status worked as such in a number of industry companies in the
Midwest and at Los Alamos Scientific Laboratory toward the end of World
War II. In 1958 he organized Carlson.

Believing that membership in NTMA would have a profound positive effect on
his or any tooling company, he has been active on most of the Association's
committees over the years and served on the Blue Ribbon Training Committee.
He was President of the Milwaukee Chapter in 1982 and continues to serve
there as a Director. He was elected to the NTMA EAecutive Committee as
Secretary-Treasurer in 1984.

Carl's other business interests include: President of Alcar Corporation,
a Commissioner of the Cedarburg Municipal Light and Water Utility, Past
President and Director of the local astronomy club, Vice President and
Director of Ozaukee Bank, a director of an area :tamping company and President
of the Carlson Fine Arts Foundation.

His personal hobbies include sailing, photography, astronomy and gravestone
rubbing. With his wife, Rita, they have eight grown children, two of whom
are active in the Carlson enterprise.
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I. ARTIDUMPIG PROVI9ONR

A. Current Law and Policy Regarding Dulnina

1. What is "dusping"?

*Dumping" is a term used in U.S. trade law and GATT solely to describe

particular international transactionst those sales in thich the price in a foreign
market is less than the fair value price of the goods azaW in which an industry in
that foreign market is injured or threatened with injury by reason of the sales at
less than fair value.,

2

Despite the apparent simplicity of this definition, it is often very
difficult to know whether particular transactions constitute dumping. On the pricing
side, the comparison between the price in the international sale and the "fair value"
price must take account of differences in the products sold, distribution systems,
currency values, tax systems, and numerous other factors. The Comerce Department
has developed expertise in analyzing these complex issues. On the injury side, the
domestic industry is almost always affected by many more factors than merely the less
than fair value (OLTFVO) sales. Hence, deciding in advance whether LTFV sales will
cause material injury to a U.S. industry is often little more than speculative.

The pejorative connotation often given to the tore "dumping" obscures the
fact that sales at different prices can have multiple procompetitive motivations and
effects.3 For example, differential pricing, which is often characterized as
"dumping," frequently reflects business responses to changes in market or industry
conditions.4 Since the conditions in different markets are rarely uniform, companies
that sell their products in different markets must have price flexibility to remain
competitive in those markets.

2. Domestic comntition policies

The international transaction concept of "dumping* does not have an
analog in the laws governing domestic commerce. That is, a U.S. company may engage
in domestic sales activity that would constitute *dumping" in the international

2. 19 U.S.C. 1 1673 i stg.1 GATT, Art. VI Agreanent on Implementation of Article
VI of the General Anreelent on Tariffs and Trua* (hereinafter referred to as the
Antidumping Code).

3. 8US J. Viner, Dufpiing. A Problem in IntarnationAl Trade, 23 (1923, reprinted
1950).

4. Indeed, Section 2 of the Clayton Act expressly recognizes that price
discrimination may be "in response to changing conditions affecting the market for or
the marketability of the goods concerned.0 15 U.S.C. 8 13(a).
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context without running afoul of any law.5 Indeed, "vigorous price competition is a
central goal of the antitrust laws." 6 Only when pricing behavior is predatorQ, or
"for the purpose of destroying competition," is it subject to sanction under the
antitrust laws.

7

Foreign companies that engage in such anticompetitive behavior in U.S.
markets are subject to the basic U.S. antitrust laws in exactly the same way as U.S.
sellers are. Foreign manufacturers or importers - but not U.S. sellers - are also
subject to the 1916 Antidumping Act,# which# despite Its common name, is actually an
antitrust law with standards drawn from antitrust competition policy, no the
somewhat different standards of the international trade antidumping law.;

5. This fundamental point was, however, missed entirely in the Report of the Senate
Judiciary Committee on 9. 1655, when it stated foreignin enterprises, Uk&.any
doastiq nowpany, would be held responsible for the economic consequences of their
anticompetitive actions." S. Rept. 99-295 at 7. (Emphasis added.) In fact, foreign
companies would be required to Oay damages under S. 155 for actions that are a"k
considered anticompetitive if engaged in by domestic companies.

. s v. trrpn., 65s9 r.d 340, 347 (3rd Cir. 1901).

7. BAn 15 U.S.C. S l3au uL aln & arcelo, AntiduMping Laws as Barriers to Trade-
Th. United states and the Xntsrnational Antidusning Cods, 50 Cornell L. Rev. 491, 499
(1972) (Sarcelo defines "predatory dumping" as "practices which . . . cause such
pervasive injury to domestic competition as to threaten monopolization.*) In fact,
below cost pricing is another complex and generally misunderstood issue. *Treatment
of predatory pricing in the cases and the literature . . . has commonly suffered
from . . . Wal failure to delineate clearly and correctly what practices should
constitute the offense.* P. Areeda and 0. Turner, Antitrust Law - An Analyi"L-Qt
Antitrust Prinninles and Their A&npiiation, I 7la (1970).

6. is U S.C. S 72.

9. 15 UIS.C. 1 721 asos Zenith Radio Corp. v. Katnushita Electrin4duakrI&
Coman , d., 402 F. Supp. 251, 259 (S.D. PA 1975), &U.CVA g nffLgana Letran nc
Products Antitrust Litigation, 723 r.2d 319 (3rd Cir. 1963). ("While (the 1916
Act). . refers to the general practice of dumping, it in tact applies only to
dumping that occurs 'continually and systematically.' And even that kiLAd of dumpin.
which is mArked by nntinuitS and regularity, is nnt proecribad by the An& unoans LL
is undertaken with a epaifia. predatory. anticompetitive Intent.8) (?Mphasis
added.)
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3. Balancing policies

Combining the law imposing duties for dumping and the laws embodying U.S.
competition policies thus results In a careful balance of somewhat different
policies.

10 
On the one hand, competition policy encourages price competition, and

antitrust laws such as the Robinson-Patman Act and the 1916 Act punish only
anticompetitive, predatory behavior. The standards and tests that must be met to
obtain relief are intentionally and necessarily high, so as not to deter competitive
pricing.

On the other hand, international agreements and U.S. trade law provide
for imposition of duties for non-predatory price discrimination. The standards for
imposition of these duties are far easier to meet than those of the domestic
antitrust laws, and it is generally agreed that the dumping law imposes sanctions on
some activities that are actually pro-competitive.

B. Upsetting the Balance and Violating U.S. Agreements--
Proposals For Private Rights Of Action Against Dumping

Although S. 1655, 5. 2408, and Section 138 of H.R. 4800 differ in certain
respects, they are all equally unwise proposals because of their one key common
characteristics--a private dumping remedy. The analysis that follows explains why
that proposal is unwise and addresses the pertinent differences between the bills.

1. The anticompetitive costs of a private dumping remedy outweigh its
de minimia benefit.

10. The Report of the Ways and Means Committee on H.R. 4750, the forerunner to N.R.
4800, seeks to inject a third policy -- that of tort law. U& H.R. Rpt. 99-581,
Part I (May 6, 1986) at 105 (stating that a new private remedy for dumping is needed
because the 1916 Act's standards are too high for a "commercial tort"). This notion
is misplaced. As the American Law Institute has stated, "the law of Unfair
Competition and Trade Regulation (which includes antitrust and dumping laws) is no
more dependent upon Tort law than it is on many other general fields of the law and
upon broad statutory developments, particularly at the federal level." Reutatement
ifgacondl of Torts, Intro. Note to Division Nine (1977). In any event, the early
tort-based unfair competition concepts contained the same balance of policies that
exists In today's federal trade regulation statutes. As the First Restatement puts
it,

The privilege to engage in business and to compete
contemplates the probability of harm to the business or
occupation of some persons who are subjected to the
competition. . . . The theory Is that, in the long run,
competition promotes efficiency and economic general welfare
and that to subject a person to liability merely for
competing would result in preventing competition.
Restatement of Torts. Comment d to S 708 (1938).
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enactment of these proposals will upset the current balance between
competition policy and antidumping policy, resulting in serious anticompetitive
effects.l1  Foreign manufacturers and importers will price their products
artificially high to avoid risking exclusion of their products from the U.S. market
or a judgment for damages extending back several years in time. This will inevitably
produce economic inefficiency and higher prices for everyone.

Indeed, a domestic company could harass a foreign competitor merely with
the threat of a lawsuit - regardless of its merits - even when that foreign
competitor is trading its products fairly. A foreign producer, wary of costly
litigation, might either abandon the U.S. market or agree with the domestic producer
to what would amount to a cartel arrangement. Companies that defended the lawsuits
will likely suffer disruption in their operations.

The losers would be American consumers and the economy generally as
markets are divided, imports are disrupted, retailers are unable to plan their
purchases in a cost-effective manner, and the costs of lawsuits are passed along to
consumers in higher prices.

Given the anticompetitive costs of these proposals, any benefit that
would be derived must be sufficiently significant to justify their enactment. But,
in fact, the benefits of another dumping remedy are minimal at best.

First, the current administrative antidumping law provides timely relief.
Dumping duties are imposed within 160 days of filing a petition, when the Commerce
Department makes a preliminary determination of dumping.

12 A court suit would
inevitably last far longer before any damage award would be made.

Second, prospective antidumping duties are a sufficient deterrence to
dumping. *The iere initiation of a dumping procedure ... is often so costly to the
importer that it, on the threat of such procedure, inhibits imports even if the
procedure ultimately establishes that no dumping occurred."13

11. For more detailed discussion of the serious anticompetitive effects of these
proposals, As letters from John R. Bolton, Ass't. Attorney General, Office of
Legislative and Intergovernmental Affairs, U.S. Dept. of Justice Committee, to
Senator Strom Thurmond, Senator Judiciary Committee, February 4, 19861 Terry Calvani,
Acting Chairman, Federal Trade Commission to Senator Strom Thurmond, Senate Judiciary
Committee, October 18, 1985; James C. Miller III, Chairman, Federal Trade Commission
to Senator Strom Thurmond, June 18, 1985, reprinted in S.Rpt. 99-295, AUngA note 5.

12. 19 U.S.C. 5 1673(a).

13. as J. Jackson, World Trade and the Law of GAT, 704 (1969) (emphasis added).

5
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TIfa;... V ti V*riseemody is not, necessary-to-deter-predatory dumping---
practices, because these are already illoqal under the antitrust laws. 14

Finally, the idea of compensating U.S. industries for economic losses due
to international competition must be approached cautiously. The availability of such
a remedy would overwhelm the courts with suits, with lawyers and litigation
consultants reaping the main benefits.

2.1 Establishment of private remedies for dumping conflicts with United
tate& obligations under international agreements

The proposals for private remedy for compensatory damages are GATT-
violative in several respects. First, to the extent that antidumping duties have
already been levied on imports, 15 additional damages would invariably exceed the
allowable level for duties. Second, and more important, retroactive damages would
violate the Antidumping Code's express limits on such duties.

Third, the injunctive relief provided in 5. 1655 is even more egregiously
GATT-violative, since an injunction against imports could impose a zA uoA. ta, which
contravenes GATT's Article XI, prohibiting quantitative restrictions. T

Moreover, a remedy for either damages or injunctive violates Article III
of GATT, which requires imports to be accorded "national treatment," which is

R "treatment no less favorable than that accorded to like products of national origin
in respect of all laws, regulations and requirements affecting their international
sale."1 7 A civil remedy for damages or injunctive relief that applies solely to
activities involving imported articles seems to be a clear violation of this GATT
provision.

14. fge discussion AuprA notes 7-9 and accompanying text. Moreover, as the Supreme
Court observed recently, "predatory pricing schemes are rarely tried, and even more
rarely successful." Matsushita Electric Indus. Co. v. 2on.Ul, _ U.S. _#, 54
ILLL.W. 4319, 4323 (March 25, 1986).

15. Indeed, S. 2408 and H.R. 4800 make final affirmative antidumping determinations
(and thus Imposition of duties) prerequisites for relief. While this avoids the
problem of a fragmented trade policy, it assures violations of GATT.

16. GAT? provides a limited exception to this prohibition in Article XIX, the
"escape clause." Since the requirements of the escape clause are far higher (in
terms of the nature and causation of the injurk suffered by a domestic industry), the
prerequisites of the escape clause would not be met in a case where an injunction was
issued under S. 1655.

17. GATT, Art II1s4. This provision is to be read broadly, not narrowly, and is
applicable to "any laws or regulations which might adversely Wmdify the conditions of
comAkition between the domestic and Imported products on the nakionalmarktAw'"
J. Jackson, ajj.z, at 288 (emphasis added).
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Further, as the Department of Commerce has pointed out, several

findings of injury, Customs clearance procedures, and various procedural rights.
18

There would be three very critical consequences if the U.S. were to enact
these GATT-violative proposals. First, U.S. exporters would be exposed to
internationally authorized retaliation from our trading partners in the form of
increased tariffs or other import barriers. Second, our trading partners could pass
"mirror" legislation, which "would mean wide-scale harassment of U.S. exporters in
foreign courts." 19

Finally, the Administration would find it extremely difficult to pursue
key parts of our agenda for the new round of multilateral trade negotiations. In
those negotiations, the U.S. would like to obtain agreement on enhanced dispute
resolution measures and new rules in the areas of intellectual property and services.
To the extent that the U.S. is seen to be flagrantly violating tha existing rugli
through imposition of GATT-violative private remedies (or dumping, there is a very
strong likelihood that other GATT members would be unwilling to make the changes we
are seeking. For the burgeoning U.S. services sector and for the key industries
which depend on intellectual property protections, such a result would be a severe
blow.

3. Adjudication of claims for damages would be time-consuming,
cumbersome, and costly

Contrary to the stated intent of the advocates of these proposals, as the
Justice Department has observed,

"Complex issues of dumping margin, industry injury, and
injury to the plaintiff are unlikely to be amenable to quick
resolution in the federal courts. Pretrial procedures would
usually encompass substantial discovery, including sensitive
cost and marketing information."

20

18. WW letter of Douglas A. Riggs, General Counsel, U.S. Department of Commerce,. to
Senator Strom Thurmond, Committee on the Judiciary, December 11, 1985 (reprinted in
S. Rpt. 99-295, uaIaA, at 28-30). 1

19. Cong. Rec. H 2968 (daily ed. May 20, 1986) (Remarks by Rep. Frenzel).

20. Lhiter from John R. Bolton, AssiStant Attornev General, Office of Legislative
and Intergovernmental Affairs, U.S. Department of Justice, to Senator S~rom Thurmond,
Judiciary Committee, (Feb. 4, 1986) (reprinted in S. Rpt. 99-295, auiiac, 13-20).

7



207

Even if the role ofrthe court were confined to determining the amount of
-damages. that--should-.be*-awarded7. as.--2408and 4i*Rr-400 provider proo of-damage...-
would involve "complicated econometric analyses, the use of outside experts, and
considerable cross-examination."

21

Consider the following short list of questions that would surely arise in
every case. Would damages be measured in terms of lost sales? If so, how should the
court segregate sales lost because of dumping from sales lost for other reasons, such
as the plaintiff's own inefficiency? Or should the court measure damages in terms of
price suppression caused by dumping? How would the court determine what the
"correct" price would have been in the absence of dumping?

Most important, what certainty can these advocates offer that the
measures and standards which are used to resolve those issues will not encourage
plaintiffs to seek compensation for economic losses unrelated to dumping? The answer
is "None."

4. Imoosition of damages on U.s. importers would be unfair

Both 5. 1655 and Section 136 of H.R. 4800 would allow suits to be brought
against the U.S. importers of goods at issue. As difficult as it is for foreign
manufacturers to determine whether their pricing and marketing practices constitute
"dumping," it is infinitely more difficult for American retailers to know whether the
price they pay is at a "dumped" level. Further, retailers would undoubtedly receive
letters from domestic suppliers, "notifying" them that foreign prices are at "dumped"
levels. Retailers would then face an impossible choice risking costly litigation
and quadruple penalties if they continue to buy foreign products or accepting the
price, value, and availability problems that led them to foreign suppiTEohift the
first place. This situation would be grossly unfair to retailers and American
consumers.

II. CUSTOMS PROVISIONS

S. 1655's second principal section allows certain types of domestic
industries and firms to bring lawsuits to recover economic damages from an importer
which has violated Section 592(a) of the Tariff Act of 193022 in a negligent or
fraudulent manner. Courts would be authorized to grant equitable or monetary relief.
There are several reasons why this proposal should be rejecteds

1. Enactment of this proposal would frustrate the effective
enforcement of the Customs laws

21. Id.

22. 19 U.S.C. 5 1592. This section of the customs laws prohibits importing or
attempting to import merchandise into the United States by means of documents
containing false material statements or material omissions and is administered by the
United States Customs Service.



208

An essential element of Section 592 is its mitigation provision, which
encourages importers to disclose violations voluntarily by authorizing mitigation of

.... c.ivtIpenat ieswhen-suh-di u u prior tthe ommnement- -parfrmal
investigation. Because such violations may nevertheless be found to constitute
"negligence" on the part of the importer, enactment of this proposal would transform
many voluntary disclosures into admissions of one of the two elements of prospective
plaintiff's case -- and the only element within the control of the importer --
thereby creating a strong disincentive to such disclosures and frustrating the
enforcement of the Customs laws.

2. Enforcement 6f U.S. Customs law and policy would be fragmented
because plaintiffs could bring cases without a prior Customs
determination of a violatfon,23

Because many Customs violations involve interpretation of highly
technical rules, the capacity for multiple, contradictory rulings is enormous. This
would also lead to wasting valuable court resources, as multiple judges grapple with
the arcane body of Customs law.

3. These proposals would violate U.S. obligations under GATT and the
Multifiber Arrangement.

Because these provisions would operate as restrictions on legitimate
trade, they would violate Article XX of the GATT, even though they are purportedly
related to Customs enforcement. One form of the trade disruption that is likely to
result is the establishment of da facto - or voluntary private - quotas in textile
trade beyond those existing and authorized on a government-to-government basis.
Domestic manufacturers will have every incentive to use the threat of a customs suit
to extract agreements from importers and foreign manufacturers to limit their imports
of particular products from various countries. This kind of trade restraint will
have obvious but very significant negative effects on retailers and our customers.
American consumers will pay higher prices and have fewer product choices.

American exporters will suffer as well. American farmers in particular
have suffered, and continue to suffer frqM the effects of trade retaliation resulting
from U.S. Government unilateral actions to restrict textile imports, especially from
the People's Republic of China. Similar retaliation would be inevitable if private,
de facto quota agreements deny our trading partners the benefits they are entitled to
under the MFA and the GATT.

4. S. 1655 Is Unnecessarily Harsh Legislatjon

Fording importers to litigate cases and pay damages for merely negligentviolations is an extreme proposal. -Given the tremendous complexity of various

customs regulations, and the enormous amount of paperwork involved, it is not

23. Sa 50 Cong. Rec. S. 11647 ("This bill will greatly increase the enforcement of
[the Customs] laws, by letting injured American businesses go directly to Federal
court . . . and seek quick injunctions against continued illegal importation.")

9
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uncommon for importers to make "negligent" mistakes. Such mistakes do not, however,
represent a serious problem requiring a new remedy. The existing Customs enforcement

-is .ully adsquateand. appropriate-for, m e elyng Igntviota

The bill's provision for injunctive relief is especially harsh and
unnecessary. An Injunction is an extraordinary remedy which courts are generally
reluctant to grant unless monetary damages are insufficient.24 It is a remedy
grounded in equity requiring careful consideration of a variety of competing factors.
Under S. 1655, however, a plaintiff can obtain a ban on imports merely by showing
that an Importer negligently violated a technical, complex customs regulation.

24. ham eLAS, Wisconoit Gail Co, v. , 758 F.2d 669 (CADC 1985) ("The basis for
jP injunctive relief is irreparable harm and inadequacy of legal remedies.")l I v.

OQr.kag r 605 F. Supp. 1115 (DC AS, 1985) ("An injunction Is an extraordinary remedy
and Is never lightly dispensed by a federal court.")

10
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STATEMENT OF CHARLENE BARSHEFSKY

the Washington, D.C. law firm of Steptoe & Johnson. This
statement, however, is submitted on my own behalf, rather than
in representation of the interests of any client or the law
firm itself. The issue before the Subcommittee in this hearing
-- whether a private right of action should be provided for
parties injured by dumping violations -- is one with which I am
quite familiar. In April of this year I was asked to address
this very topic before the annual Judicial Conference of the
Court of Appeals for the Federal Circuit.

My position is that S. 1655, which would amend the
Antidumping Act of 1916, 15 U.S.C. 72, to create a private
damage remedy for dumping, is an unwise legislative proposal.
This Statement reviews some of the general problems inherent in
an attempt to convert the 1916 Act into a private right of
action for dumping. It then reviews some of the problems
specifically raised by the provisions of S. 1655. A number of
the problems discussed below have previously been highlighted
in the testimony of agencies such as the Department of Justice
and various private practitioners. The Statement concludes.
that the Department of Commerce can take various administrative
actions in handling antidumping proceedings that would allevi-
ate in large part the concerns underlying the proposed
legislation.

A. The 1916 Antidumping Act

Despite its name, the 1916 Antidumping Act is an
antitrust law, codified with the other antitrust laws at 15
U.S.C. 72. It condemns a dumping-like activity, namely the
sale within the United States of goods at prices lower than
those at which the goods are sold in the country of production
or third-country markets. The Act's language, however, reveals
its antitrust background and is very different from the lan-
guage of the antidumping provisions in the Trade Agreements Act
of 1979. For example, the 1916 Act imposes stringent
requirements of proof -- the dumping must be "common and
systematic," and the dumped price in the United States must be
"substantially" less than the foreign price of the goods. In
addition, a petitioner under the 1916 Act must show that the
alleged dumper had the specific intent to destroy or injure a
U.S. industry or to prevent the establishment of a U.S.
industry or to restrain or monopolize trade in the United
States. Moreover, like Ohe other antitrust laws, the 1916 Act
creates both criminal and civil penalties for the prohibited
activities, which are punLshable-by a $5000 fine or one year
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imprisonment, and for which treble damages may be recovered by
injW&04 pr tvats-es;A

The history of the 1916 Act also reveals its anti-
trust background. It was enacted to close a loophole in the
antitrust laws as they stood at that times while "unfair
competition" in the form of price discrimination in domestic
trade was prohibited by section 2 of the Clayton Act, such
"unfair competition" could still take place if its origins were
"abroad." But because of its grounding in antitrust, the 1916
Act carries the characteristics of all antitrust laws --
namely, that it is intended to foster competition, not merely
protect individual competitors, and thus that it does not auto-
matically condemn all price discrimination but only those
activities found to be predatory. In various circumstances
price discrimination may be competitively neutral or even
procompetitive, and the 1916 Act was not intended to outlaw
such activities.

S. 1655 would dissociate the 1916 Act from its
antitrust foundations and nullify the careful distinction
between predatory and competitively neutral dumping. It would
expand the Act's scope to apply to all situations that may
technically be considered dumping, as defined by the admin-
istrative trade laws. I would like to describe what the bill
would propose to do and the problems that would arise from
changing the 1916 Act from an international antitrust to an
international trade law.

B. The Proposed Amendments to the 1916 Act

In each of the past four Congresses, legislation has
been introduced proposing amendments to the 1916 Act. The
direction of the bills over the years has been gradually to
eliminate the antitrust characteristics of the 1916 Act,
leaving it increasingly as a law providing simply for private
damages for parties injured by dumping. In so doing, S. 1655
provides the followings

o It would redefine the wrongdoing in
the 1916 Act in language modeled on
the antidumping provisions of the
Trade Agreements Act.

o It would-prOvide a private right of
action for U.S. parties injured by

41 such dumping, where material injury
was caused or threatened.
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o It would eliminate the criminal
penalties and treble damage remedies

~resnt~yprovdedin the 1916 Act.

o It would provide that a domestic
industry's facie case would be
made out througK the final determina-
tion of either the International Trade
Commission or the Department of
Commerce in parallel administrative
antidumping proceedings.

It would authorize injunctions banning
the continued import of the product
under investigation (or other sanc-
tions) in response to discovery
violations by the foreign defendant.

It would require the inclusion# in the
foreign market value or constructed
value of the product (against which
the U.S. price is compared), of the
amount of any government subsidy
provided to the foreign manufacturer
or exporter.

In addition to these provisions, S. 1655 also incor-
porates one major change that deviates from other similar
roposals. It reverses the remedial priorities by making an
injunction against further imports the primary mode of relief,

and allowing damages only to the extent an injunction is con-
sidered inadequate. Thus S. 1655 no longer satisfies one of
the major rationales for amending the 1916 Act in the first
place, which was to fill the gap left open by the lack of
retrospective relief for dumping in the trade laws.

C. general Problems with the Amendments of the 1916 Act

numerous general problems attend any proposal to
convert the 1916 Act into a trade law, as is clear from a
review of S. 1655.

1. Some of the basic problems with S. 1655 arise
from the fact that, although it would convert the 1916 Act into
a trade law, the 1916 Act would still remain, outwardly at
least, an antitrust law codified with the other antitrust pro-
visions. The policies underlying the antitrust and trade laws
are, to some extent, inconsistent. On the one hand, the
antitrust laws are intended to preserve competition# not to
protect individual competitors. The dumping'lawe on the other
hand, is intended to protect individual industries from certain
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forms of low-priced foreign competition. Where dumping is
found, there is no consideration of its competitive market
effects or whether the benefit to consumers of the lower prices

......... outweighs tha harm. to-the inJuraedrindustry...

The provisions of the 1916 Act fit well within the
antitrust scheme by requiring, in effect, that the challenged
dumping have an anticompetitive effect and purpose before a
violation may be found. Because occasional, nonpredatory
dumping has no anticompetitive effects, it is outside the scope
of the 1916 Act. Under the present proposal, however, damage
liability would arise from any dumping activity, even if done
with neither predatory intent nor anticompetitive effect.
Thus, S. 1655 would totally recast the 1916 Act and give it an
entirely new purpose -- a purpose inconsistent with the
antitrust laws of which the 1916 Act is meant to be a part.

2. The proposed amendment of the antitrust laws
causes a problem with the General Agreement on Tariffs and
Trade (GATT) as well. Article 111.2 of the GATT requires that
signatories treat the products of other signatories "no less
favorablyy" than like products of national origin. The 1916
Act presently satisfies this GATT obligation because it sub-
jects foreign companies to rules governing price discrimination
closely similar to those applicable to U.S. firms under the
antitrust laws.

S. 1655, however, would amend the antitrust laws
vastly to expand the potential liability and to apply new and
complex rules only for foreign competitors. Indeed, the bill's
very intent is to define as unfair foreign conduct that would
not be treated as unfair competition under the U.S. antitrust
laws. Not only is this contrary to the position taken by the
United States in the past in response to such discrimination by
other nations, but it would also violate Article III of the
GATT.

3. Even if considered a trade law rather than anantitrust law, the proposed amendment to the 1916 Act may well
be incompatible with the GATT. Article 11 of the GATT Anti-
dumping Code provides that remedies for dumping will not apply
retroactively, except for a ninety-day retroactivity allowed in
certain circumstances. In addition, both the GATT and the Code
provide that duties are to be the exclusive remedy: Article
VI.7,of the GATT notes that O[nlo measures other than anti-
dumping . . . duties shall be applied . . . for the purpose of
offsetting dumping . . .," and Article 16(1) of the.Code states
that "[nlo specific action against dumping of exports . . . can
be taken except in accordance with the provisions of the
General Agreement, as interpreted by this Agreement." S. 1655
violates these limitations. It would expand the retroactive
applicationof the antidumping law and would create entirely
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new remedies -- private damages and injunctive relief -- in
addition to the duties provided for in the GATT.

4. It has been ar
with the GATT, the 1916 Act is subject to the GATT's "grand-
father clause," which exempts preexisting legislation from the
GATT's restrictions. It has also been argued that S. 1655
changes the 1916 Act in ways that make it, if anything, more
consistent with the trade legislation enacted pursuant to the
GATT, so that it, too, must be GATT-legal.

There are serious problems with this line of
reasoning. First, the proposed changes are to an antitrust
law, and would expand its scope broadly to govern predominantly
trade matters. As such, S. 1655 appears to be new legislation,
not covered by the grandfather clause. In additln, these
changes would substantially increase the scope of liability for
foreign parties and substantially reduce the burden of proof
borne by domestic petitioners. It would be difficult to argue
that these changes fall within the grandfathered protection of
the 1916 Act.

5. Even if the proposal does not technically
violate the GATT, it would be perceived by our trading partners
as an unfair and unilateral expansion by the United States of
its trade laws. As a result, enactment of S. 1655 could well
lead to retaliation against our own exports, or the adoption of
mirror legislation aimed at the pricing practices of U.S.
exporting firms. The consequences could be a reduction of U.S.
exports and injury to U.S. industries that outweigh any bene-
fits of expanding the 1916 Act.

6. In addition to questions about its consistency
with the GATT, the proposal also will cause great difficulties
for foreign parties seeking to comply with it. Under the anti-
dumping law, the determination whether dumping has occurred is
very complicated. In many situations, it is extremely diffi-
cult for a foreign manufacturer to calculate in advance with
any precision the *fair value" of his product so that he may
know whether he is dumping. Moreover, dumping margins can be
radically affected by currency fluctuations over which the
foreign producer has no control.

Foreign producers may respond to the potential
liability they would face from the expanded 1916 Act by
deciding not to compete in the United States, or by inflating
their U.S. sales prices. S. 1655 thus would reduce signifi-
cantly the positive impact of low but competitively-priced
imports on domestic U.S. markets. This is especially unfor-
tunate given that some of the pricing practices that theproposal seeks to prevent are, in fact, often procompetitive in
effect and therefore may be exempted from antitrust liability
under domestic U.S. law.

A
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7. Yet another problem with the proposal arises
from its authorization of the use of "constructed value" in
cases where there are no home market sales or third country
sales from which "foreign market value" may be calculated. The

.0 pa9ticularly complex and not
amenable to advance estimate byaforeign producer fepEhg
to determine a safe pricing range in exporting to the United
States.

Moreover, in constructed value cases, markups of
ten percent for overhead and eight percent for profit are auto-
matically included. It seems especially inappropriate to find
damage liability for an alleged violation in cases where the
defendant is simply taking advantage of efficiencies that
reduce its overhead, or where the defendant makes a profit,
merely because that profit is not large enough.

8. One of the major arguments in support of S. 1655
is that it would expedite resolution of and reduce the cost of
litigating dumping cases. Enactment of this legislation,
however, may well have the opposite result. Unlike the provi-
sions of the Trade Agreements Act, the Federal Rules of Civil
Procedure, which would govern the litigation of claims autho-
rized by this bill, do not contain strict time limits for
resolution of divil proceedings. Also, the liberal discovery
provisions of the Federal Rules would permit the parties to
engage in extensive discovery. In addition, proof of damages,
which is not part of the current antidumping procedure, would
involve complicated and time-consuming analyses. It is there-
fore doubtful that a private dumping action would provide more
expeditious relief to domestic industries than do existing
procedures.

Some supporters of the bill have suggested that it
can offer fast relief through TRO's, preliminary injunctions,
or import exclusion orders. Such orders, however, presumably
would be issued only after the courts have applied accepted
standards for preliminary relief; that is, they would grant
relief only on a showing of a likelihood of success on the
merits and a likelihood of irreparable harm. But these show-
ings require factual findings and a weighing of the conflicting
harms that may be felt by the parties. These requirements make
it highly doubtful that even preliminary judicial detprmina-
tions would be made as quickly or efficiently as dete minations
under existing antidumping procedures.

9. Other problems with the proposal arise from the
uneasy relationship between the federal courts and the agencies
functioning under the Trade Agreements Act. One major problem
arises from the provision in S. 1655 that would give ma
face effect to final determinations by the ITC or the -ommerce
Department. This problem is due to the non-adversarial nature
of the agencies' proceedings. Although interested parties are
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providqd some participatory rights, they do not have the full
range of rights available in Judicial proceedings, such as
discovery and cross-examination. As a result, agency determi-
nations in which a party had less than complete rights of
participation could, under'S. 1655, have a prima face effect
on that party in a 1916 Act case.

A final problem is that S. 1655 would disperse the
judicial responsibility for developing antidumping law. Under
the Trade Agreements Act, judicial review:of agency decisions
is exclusively in the hands of the Court-of International Trade
and the Court of Appeals for the Federal Circuit. The bill,
however, would give jurisdiction to review one particular set
of antidumping-type claims to the federal district courts. The
inevitable result will be a divergence among the courts in
decisions in the antidumping area, with conflicts among
circuits and between those courts and the specialized trade
courts. The Congressional purpose in creating specialized
courts will be undermined in th isimportant area of trade law.

D. Specific Problems with S. 1655

In addition to the general objections, several
problems arise from the specific provisions of S. 1655.

1. S. 1655 differs from other proposals to create a
private right of action in one significant respects it has
reversed the priority of remedies. The other bills would
provide a prevailing domestic party damages from the foreign
exporter, and injunctive relief would be granted only to the
extent necessary. Under S. 1655, however, the prevailing party
would obtain an injunction, and damages would be awarded only
if equitable relief is found to be inadequate. This reversal
totally undermines one of the basic purposes of the legisla-
tion, which has been to fill the perceived need for retro-
spective relief for dumping injury. Prospective injunctive
remedies cannot assist in bringing such relief to injured
parties. In addition, prospective relief in the form of duties
is already adequately provided through the present antidumping
law. The change of remedies renders the bill purposeless.

2. This shift of remedial emphasis further
jeopardizes the bill's GATT legality. Indeed it undermines
one of the primary arguments presented by its proponents in
favor of GATT-compatability -- that whether or not inconsistent
with the GATT, the 1916 Act and the proposed amendaents'are
grandfathered. This argument is based on the fact that the
1916 Act already provided a damage remedy for private litigants
which predated both the GATT and the Antidumping Code. It is
very clear, however, that by changing the primary remedy from
damages to injunctive relief, S. 1655 would so significantly
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alter the thrust of the 1916 ACt as to be considered a new
measure that does not pre-date the GATT or the Code.

3. These arguments against the imposition of
injunctive relief apply as well to the provisions of S. 1655
authorizing a court to impose an import ban in response to
discovery violations. Not only is such a sanction overly
draconian, but it also violates the GATT limitations on
restrictions that signatories may impose on imports from other
nations. A ban on imports is not permitted even if dumping is
shown. It would be even more inappropriate to impose an import
ban in response to mere discovery violations.

4. Another major difficulty arises from the
provision in S. 1655 authorizing the inclusion of the amount of
government subsidies provided to a foreign exporter in calcu-
lating the foreign market value of the exported product. This
provision broadly expands the 1916 Act and the proposed amend-
ment far beyond its intended scope, which is to provide a
remedy for a private party injured by the unfair acts of
another private party. Where subsidies are alleged, the party
causing the injury is a foreign government. Extension of liti-
ation into questions of subsidies would constitute a clear
ntrusion into a sensitive aspect of government relations. In

addition, there is no credible argument that a new remedy
against subsidies would be consistent with U.S. GATT obliga-
tions. The grandfatheringg" argument applying to the 1916
Antidumping Act clearly does not extend to subsidies.

E. An Alternative Approach

To the extent that foreign dumping practices require
a more rigorous response under U.S. trade laws than presently
provided, there are methods of strengthening the law that would
be less GATT-violative than the proposal to amend the antitrust
laws. The most straightforward approach would be to amend the
Antidumping Code to expand the 90-day period of retroactive
application. But this, of course, is a long-term solution
because of the length of time necessary to amend a GATT Code.

In the shorter-run, the present retroactivity
provisions can be strengthened simply through amendment of
Commerce's regulations implementing them. This would be fully
GATT-dompatible because Article 6(9) of the Code explicitly
notes that it is "not intended to prevent the authorities of a
Party from proceeding expeditiously with regard to initiating
an investigation, reaching preliminary or final findings ..
or from applying provisional or final measures.. .v

For example, retroactivity is a concern primarily
when certain types of dumping -- "inventory" and "hit*and-run"
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dumping -- are involved. To expedite the early stages of an
investigation, Commerce could easily relax the requirements in
its regulations for filing a petition in cases where it appears
that those types of dumping are involved. That could save a
petitioner some two to four months in the preparation of his
case. In addition, Commerce could reduce the amount of time
in which a preliminary determination may be made (and the
importer's contingent liability for duties to commence) in such
cases from five months to ninety days, adding the two remaining
months on to the final determination stage so as to permit a
thorough investigation. In this way, the present retroactivity
provisions would reach back to the date of the filing of the
petition, which itself would be prepared far more expeditiously
than under current practice. The result would be meaningful
relief to the industry some four to six months earlier than
presently available.

While this solution may not be perfect, it is far
preferable to amending the 1916 Act in the manner suggested
by S. 1655. It makes much more sense to amend the present
GATT-compatible administrative regime (and, through the Code,
amend the 90-day period altogether) before making such major
and troublesome changes as those proposed in the Senate bill.
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