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REVENUE ACT, 1936

THURBDAY, MAY 28, 1936

UNITED STATES SENATH, o

CoMmiTTEE ON FINANCE -
‘ o Washington, b C. -

The committee met in executive session pursuant to adjournment,
at 10:30 8. m., in the committee room, Senate Office Building, William
H. King presiding. . . g o

Present: Senators King (acting chairman), Georﬁe, Walsh, Bark-:
ley, Connally, Bailey, Clark, Byrd, Lonergan, Black, Gerry, Guffey,,
Couzens, Keyes, La Follette, Metcalf, Hastings, and Capper. - .

Also Freeent: L. H. Parker, Chiof of Staff, Joint Committee on
Internal Revenue Taxation, and members of his staff; C. F. Stam,
Counsel, Joint Committee on Internal Revenue Taxation; Middle-,
ton Beaman, Legislative Counsel, House of Representatives; John
O’Brien, Assistant Legislative Counsel, House of Representatives;,
Arthur H. Kent, Acting Chief Counsel, Bureau of Internal Revenue;.
C. E. Turney, Assistant General Counsel for the Treasury Depart-
ment; L. H. éeltzer, Assistant Director of Research and Statistics,
Treasury Department. : : J

Senator King. The committee will be in order. R

Mr. Parker, have you any new procedural mattors to bring before
the committee? ‘ T

Mr. Parker. I have nothing more this- morning, Senator.

Senator Kina. Have any of the Treasury experts anything more to
bring before the committee?

r. PARkER, 1 will say that we are working on the liquidation
matter, but it is not absolutely necessary to take it up now. It is
not complete. ‘

Senator GEorgm. I have one matter here. I made a suggestion,
and if the committee approves it in principle, it can be gut_in form,
and I want to make this statement regarding it. It deals with these
claims for refunds, stock tax refunds, and processing and windfall
taxes. It deals oniy with those peculiar and particular taxes.

The proposed amendment is as follows:

TirLe 11X

8gc. —. Any person who §s liable for the tax imposed by this title and who has
filed any clajm or claims for refund of any amount paid or collected as tax under
the Agricultural Adjiistment Act, as amended, may a!mply to the Commissioner
of Internal Revenue for adjustment of :such liability for tax in conjunction
with such olaims for refund, and thereafter, the Commissioner, for such purpose,
may, in his discretion, consider such liabi!iéy and such e¢laims as one oase and, in
his Jlscretion, may enter into a written agreement with such pergon for the pay-
went of the net amount of such liability, or of sufh refund, as the case maly be.
Such agreement, ghall be a final settlement of the liability for tax and the claims

for refund covered by such agreement, except in case of fraud, malfeasance, or
B - . . 1
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misreprescntation of a material fact. In the absence of fraud or mistake in
mathematical calculation, any action taken or any consideration given by the
Commissioner pursuant to this section shall not go subject to review by any
court, or any administrative, or accounting officer, employee, or agent of the
United States.

Frankly, this is intended to. place. in’ thé .Commissioner or in the
Treasury a rather wide discretion to make adjustments to those who
collect refunds and to those a ainst whom the windfall tax is asserted.
It is not unacceptable from“the: Treasiry’ Départment, in fact I may
sa)i\frankly that it is logked on with favor.

he situation is thls and wo might as well face it. You have got
two - questxons on .which the Supreme Court will probably hold
a ainst the, Government first, that a windfall tax, whatever Wo may

%d hHout it; is.f mcome it i3 not ificonie atiall:x > 17 it

anifestly; if I ave-simply iimpounded iy owi nion in the' ceu’rm
and awarte({ a decision of the court and get back miy ‘own" meuey,
inéome at all; it’Was income before 1 1mpeunded 1t The iers’ fact
of 1mpmmdmg it-and get,tmg it back can not, constitute’ that kind 6f'
credit and income. I'am just- taking a commbon-sense view-of it:"

But if it is income, then you have a far more difficult problem’ of
saying whether or not the courts would not hold that what we are
doing here is a penalty rather tha,n the im osi ‘of o taX. -

Those are the two vital poirits on whige decision of the courts
are bound to fall and on which there may be established agaiiist’ the
Government a liability of eight or nine hundreds of million dollars, -

Senator Couzens. May I ask if we can take the power: nwny by
legislative act of a man to go to conurt?

Senator GEOrRGE. No; we cannot, Senator. ‘

Senator Couzens. Then why do you put that lenguege m?

- Senator Groraer. If they make an adjustinent, we can do that.

Senator Couzens. But if the taxpayer does not consent? )

Senator Georaen. Then he does not make it. Itis purely 8 ‘volun-
tary arrangement.

Senator Couzens. Then why do you have to put in thiat mhxbitron
about going to court? "If he does not agree, he does there anyway.

Selnator Grorae. Yes, but if he does reach an agreement itis a
finalit,

Senitor Couzuns. If he: does reach an agreement, he Would not
want to go to court, would he? -

BNT. That 18’ Slmll&l‘ to bhe present, closmg agreemente on
whlch this is modelled. -

Senator COUZENB 1 do not gét the purpose of it. - 4

Mr. Kent. Itis to make it cléar that: the agreement if entered into
by the Commissioner and the taxpayer is final and conclusive except
in the case of fraud.

- Senator Couzens, Why should he want to go to court if he entered
mto an agreement not to go to court? - As a matter of {act, if he does
not settle, ho can'go to court., I'do not get the p 0se of putting it in,

Senator Lia FoLtuTrs. "That'is one.of. tigns precedent o NE
which you arrive at a settlement, Ino her words, one: of: the
vantages of this, as I understand it, is to attempt to avoid htlgation

_ Senator Couzens. 1 \;ndersttmd that Buy'if & man entered into
& conclugive a eemeut, of V%p fa he s, qot gomg to colirt,
b Sfenaltor LA oLLETTE. Well, I don’t T ‘think it ought to

e fina
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Senator Couzens. -He ia nok-going back on-lig word afterentering

into & conract ofsettlement? o s vc st codey g E Il aud
Senator LA FoLuwmre. I.Adomoet Know.: - ., v e i cobori o v s

Senator GERRY: .Does that.apply only to-windfall taxes? .. . v

Senator Georae. Only to taxes that were levied in this bill by
virtue,of the fact that they were part of the Agricultural Adjustment
-program, - It applids to any claim made for a refund by a taxpayer or
any oase ‘in ‘which the Government is-of course asgerting a right.to
collect the so-called windfall tax, and it applies only to those cases.

1 wanted to make this statement. The-industry, taken:hy  and
large, would like to close this whole controversy as far as possible,
because even if there were heretofore received or recovered large sums
of money, it would break up their general business adjustments, and
their customers would be dissatisfied unless it would be passed on to
them, et cetera, and very frankly I had in mind one of the particular
classes of %eople or ‘processors when I'made this suggestion, This
would enable the Commissioner to- prevent the bankruptey or:the
enforced bankruptey of certain of the processing taxpayers who other-
wise probably face it immediately, whatever might be the final deter-
mination or resu}t, and I think that is particularly applicable to the
small packers,. : . .

I understand that we would not want to give such a wide discretion
ordinarily in taxes or the power to make tliese adjustments with
respect to thesé particularly troublesome taxes, but it seems to me a
wise provision and one that I think ought to result in the long run in
a great deal of satisfaction to business and a great deal of profit to the
Treasury, not in saving them money. now, but in certainly foreclosing
and ending much litigation that they can end. :

Senator Kine. You find a precedent, Senator, in the British tax
system ‘where those decentralized authorities in all parts of Great
Britain have the authority to settle many. claims and controversies.

Senator Couzens, I quite agree with the principle of this amend-
moent. I did not want to imply that I did not.

Senator Georae. I understand your view about it.

Senator Kina. Is it your view and is it the view of the Treasury
Department that the Treasury, by and large, will not sustain losses
as g result of this? - .. 4 . :

Mr. Kent. They will not sustain losses on account of this.

Senator GErrY. I would like to ask one question about the process-
ing tax. If you want to take a vote on this, I will withhold it. .

Senator George. Yes, I would like a vote. This may not be in
final form. e ‘ : R

Senator Brack. I am for.it. - I.think it is excellent, but I want to
call attention to the fact a number of us still think if it is possible for
us to do so that we should get this amendment in the A: A. A. in this
bill before it is finally passed by the Senate, so that it will include all
of the law, : : o

Senator GEorGE. You mean section 21 (d)?

Senator BLack. Yes. S o oo
.. Seniator.GEoraB. I have no objection-to that; in fact, I think if
it is going to pass this Congress, thisis the surest way. to get it through.
. Senator Brack. If it does not, it.leaves the processors without a
right of recovery which the others have. Lo ‘
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Mr. Kent. The bill which included the substitute of 21 (d) has
been reported by the House Ways and Means Committee, and I
was informed—TI have not been in touch with it the last day or two—
that the commitiee was planning to obtain a rule for its very spe¢edy
consideration, ' ‘ - o -

- Senator BArkLEY: If that bill is satisfactory, it seems to me that
it is better to offer it as an amendment to this bill, either here or
on the floor, as a committee amendment.  As it is worked out, is #t
satisfactory? ' ‘ '

Mr. Ken?. Yes, it was reported unanimously for passage by the
House Ways and Means Committee. : : ‘

Senator LA FoLLETTE. Does it meet the approval of “all three
departments, the Treasury, the Department of Justice, and the
Department of Agriculture? 4

Mr. Kent. It does.

Senator BarkLey. It would certainly save time to incorporate it
in this bill rather than to have to ﬁass another bill. -

Senator LA FoLuerre. We might await its passage by the House
-and offer it as an amendment on the floor. :

Senator King. I think that would be the better way.

Mr, Kenr. I think T have among my papers, one or two copies of
the bill. T will be glad to get hold of some copies if any of the Senators
would like to familiarize themselves with it. . ;

Senator BArkLEY. I would like to get a copy of it. You do not
have to do it right now. A e N

Senator Kina. Are you ready to vote on the amendment offered by
Senator George? It will be referred to the drafting committee, of
course. ' ' ' :

Senator LA FoLLETTE. Senator Couzens has just suggested that i
might save some discussion on the floor if it were adopted ‘in this
committee. The only thing I had in mind was that it might possibly
be amended by the House. If it is taken up under the closed rule,
however, that would not be true.

Senator Couzins. If it were in somewhat different form, would we
not.-have an opportunity to adjust it in conference for the difference
in wording?

Senator BARkLEY. It will be better to put it on in the committes,
because it will bring about less discussion on the floor, and then the
House bill having nothing on the subject and we. putting it in, the
whole thing is open to conference. .

Senator Kina. Is it the view of the committee that the provision
referred to in the House bill should be inserted?

.~ Senator BARKLEY. I move that subject to corréction or any change
in language, that the bill as it reads in the House be offéered an as
amendment here. ' : S oo :

Senator Kina. We will vote on Senator George's amendment first.
Those favoring the amendment offered by Senator George will say
aye; contrary nay. o , , coo

The amendment was agreed to.) o o

enator BARKLEY. I move that the bill subject to any technical
changes, which has been reported in the House with respect to 21-(d)

‘be incorporated as a commttes amendment to this. bill, )
Senator King. Those in favor of ‘the motion:just made will say
aye; contrary nay. ’
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(The motion was agreed to.)
Mr. Kent. May I say, however, that this blll shows two tltlos
The first title is the refunds of amounts eollected under the A: A. A,,
and the second title contains miscellaneous amendmanta to
revenus act. .
Senator BarkLey. We are only dealing with 21 (d) here. R
Senator La ForLuerre. What are the nature of those others? = -
Mr, Kexr.’ They are certain amendments in ‘which the Bureau und
38  the Treasury are very much interested. Most of them are amend-
>y A ments seeking to -avoid'the needless payment of interest to whloh
the Government is subjected under the present law. There is one
y 3 amendment to correct a very unfortunate interpretation of a pro-
vision in'the estate-tax law that threatens us with the loss of about
twenty millions in revenue if it is not taken care of very prom;lxtly. -
Senator BARKLEY, I see no ob]ectlon to putting that whole thing
in as an amendinent.

E 1 Senator GERRY. 1 would like to hear what that is before we do
X that.

W

Senator BARKLEY, Sub;ect. to any changes,
; Senator GErry. I have not seen that, and I would like to see it
A before that goes in. I would like to look into tlmt estate-tax matter,
s 78 Mr. Chairmdn, before that goes in.
8 Senator King. I am advised that nelther Mr Beaman nor Mr.
g Parker know anythmg about this.
MMrR Kenr. I think this bill on the draftmg angle was handled by

r. Rice.

Senator Couzens.  Will you explain to us what that amendment
to the estate tax is?

Senator GEORGE. It is a rather long bill;: I thought it was thb
part in relation to section 21 (d) that Senator Barkley wanted.

Senator King. Isit a comprehenslve matter dealing with a number
of subjeota?

Mr. Kent. There are about eight or ten other amendments.

Senator Couzens. Let us put in the proposal what Senator Barkley
wants as to title I, and let the other go until we can look into it. -

Senator Gerry. I know nothing about this at all.

B S?{xlmtor King. Just e;cplam the amendment offered by Senator
arkley

Senator Couzens. That has nothing to do with estate taxes, and
I think Senator Gerry understands the other part.

Senator Gerry. The thing I objected to was bringing up an eatate
AN tax matter which I had not seen, and which I knew nothing about.
> o Th(ife }?li? very complxcated thmgs, and I would like to see what i is
~ n the bi

Senator Kina.: Have _you sny ob;ectmn to the monon made by
Senator Barkley? )

Senator" Gmm*r "That relates purely to the agrmultuml part? X

Mr.KenT,: Yes. It is a substitute for the 21 (d) of the Agmmﬂturdl
Adjustment Act.
nator Gerry. That is the processing tax?

) A l\j{r g(mm' It deals with the réfurid of amounta collected under the

W e

;o Senator Gerry. 1 have no obb]ectmn to that part of it. " The only
&l thing I had in mind was wheén he brought up'the estate tax thet 1
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know nothing about. I may be for w or. agamst, lt' I don tuknow
thing .about it. ~ .,
nator Bargrey. He called at.t.antmn to.the faot that. the Houere
:b;ll contained other amendments.- I suppose.the committee would
like to know what those other amendments are before emhodyin,
them as a whole. . I understand theyare mere technioal- depal:tmonta
suggestions, and if there is any objection to, their: going!in now, we
‘can let it go over until the members have a chance to look inte- it
- . Mr..PARKER. I have read them, and I think the committee should
have read them and consndered them before they.go-in. :They are
.somewhat administrative, -it.is true, but there are pom.ts .of policy
involyed which I think the committee undonbtedly ought to.pass.on.
. Senator Gerry. 1. think Senator Barkley probably should with-
hold that motion until we c¢an go into it a little more fully.

Senator Barguey. Then we will rescind what. we have done untnl
weL c%n look into title II. I do not think smybody will ob]ecb to
title

Senator Georege. If you me sure that the bill is commg out in the
House and will be passed in both Houses, otherwise we could. just
attach that simplified section 21 (d) pursuant ‘to - the bill to make
.certain that they go through.

Senator Kincg. In the meantlme, Mr. Kant and our experts here
will consider it.-

Senator BLack. At our next meeting we can robably take that up.

:Senator Kina. What is in section 21.(d)? There seems to be some
mlsunderstandmg

Mr. Beaman. Do I understand that. the wishes of the commlttee
are that that part of the House bill 21 (d) goes into your blll and- the
rest, nothing has been done about it?

Senator Kina. That is correct.

~-Mr. :Beaman. The 21 -(d) part goes in t.he bill without further

actxon Does it go in the bill, or is it an amendment on’ the ﬁoor?

Senator Kina.- I do not undarsta.nd you.

Mr. Beaman, Isit to go in the bxll a8 you report w, or a8 an amend-
ment on the floor? .

Senator King. In the bill, ’I‘lmt is the. understandmg.

. Mr. Beaman. And just take it without looking ‘at it? -

Senator LA ForLerre. I think it would be very deswable to have
Mr. Beaman, Mr. Parker, and Mr. Kent go over title. II of that bill.
Mr. Beaman. When would you su%gest we do it, Senator? pn

Senator La - FoLLeErTE, I assume that this bill i ls not gomg to pass

in the next 24 hours. ‘

; Senator. GErry. Mr.. Chmrman, if: we m‘e gomg mto tat,le II I
have some estate-tax matters that I let go until next January that
" I'would.have to; take up too, where there are great injustices. ,

Senator LA FoLLerTeE. My point is that there may be amelgdments
in this title II which are very desirable, which everybody will agree
to, and I do not see any reason for throwing ‘them all out ]uet, be-
cause——

Senator GERrRY (interposing). If we sre going to have 8 st.udy of
it, frankly I would like to look into it first, because I waived my mghts
on some very desirable things going into this bill.

. Senator Kina.-The matter,has been, referred to the experts to

consider, and they.. will report. it,back to us for our consideration,, I :
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havein mind the suggestion made by Mr. Kent that we losé 20 millions

unless a certain amendment which he has in mind is adopted, and

certainly ‘that ought to be brought to our attention in'a concrete

wuly. think at the next meeting it will be ready to report, Mr. Kent.
s there anything further? : o

Senator GERRY. There is one question I would like to ask, Mr.
Chairman. I introduced an amendment here for Senator Van Ness.
The Treasury officials said that they would like to look it 13) and see
if it was covered by Senator George’s amendment that he offered——
BlSe{{mt,or GEeoRGE (interposing). No; Senator Barkley and Senator

ack. - ‘

Senator GERRrY. You told me you thought it was covered.

Senator Georgg. I think it is, but I do not know positively.

Senator King. Mr. Kent, I handed you an amendment yesterday
relating to an amendment that I think Senator Walsh is interested in. .
Are you ready to report on that?

Mr. Kent. On this matter that Senator Gerry refers to, if the
exporters referred to here are not the processors who paid the tax, they
are amply covered by tho provisions of the present section 601. If they
are themselves the processors who paid the processing tax, their cases
are covered by title I of this other %ill.,

Senator GEoras. I should think th'e{lwould fall in this classifica-
tion, because, recollecting Senator Van Ness’ amendment, he referred
to them as packers who shipped abroad, and they must undoubtedly
be the processors. -

Senator LA FovLLErTE. Then they will be taken care of in title I
Olf 'tlggll;iouse bill which has just been voted to be incorporated in
this bl :

Mr. Kunt. Under section 601 as it stands, the bill dispenses with
any proof of payment of the processing tax into export drawbacks.
With that provision in the bill, whick is very desirable from the point
of view of administration, it would be very unsafe to bring processors
in under section 601, becauss if a processor never paid any processing
tax, there is no reason ag;parent why he should get an export draw-
back on it, and many of the processors never paid processing taxes
on their exports. That was particularly true in the case of cotton,
where the law itself provided for a rather liberal extension of time
for the payment of the processing tax. They filed bonds in such
cases to secure the Government its tax in the event that the cotton
processed was not exported, but was diverted into the domestic com-
merce. If the}r paid the tax and then exported the goods, they will
have no difficulty in establishing their claims for refund under title I,
of this other bill, and it would complicate section 601 very consider-
ably, I believe, to attempt to bring them in.

Senator Gerry. How does 601 cover that?

Mr. Kent. Section 601 covers the export drawbacks, and the
drawbacks on deliveries to charitable and public institutions where
the exportation or the delivery was made by the person who was
not a processor who paid the tax. It covers all other cases. '

Senator Gerry. In this case they are looked after if they are th
processors who paid the tax? :

Mr. Kenrt. They will be taken care of.

Senator Gerry. I think that,%robably answers my question. I
will speak to Senator Van Nuys aboutit. . -~ . - -
08884—pt. 11—86——2
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Senator Kine. That matter that Senator Walsh was interested in;
are you ready to report on that, Mr. Kent? . ‘ S

Senator Couzrns., Before you ﬁo into that, may we take this up?
During the discussion we had with respect to the options, those given
to the floor taxpayers, of either getting back the August 1, 1932, tax
they paid or taking the inventory of January 6, 1936, as I recall it,
the draftsmen from the Treasury were to work up some sort of a

roposal which would protect the Treasury and the taxpayer from an
mnordinate amount of work in computing his refund as of January
6, 1936. I have not heard anything about it yet todag. T now have
a letter which was addressed to Mr. Kent yesterday by these people |
with reference to the matter, and I do not know now what conclusions
the Treasury and the experts reached with respect to the matter.

Mpr, KeEnT. Do you wish a statement on that?

Senator BArgLEY. There is nothing that has been submitted to
me as the chairman of the subcommittee on it. The matter is still
under consideration, so I do not.suppose that anything has been
worked out. Mr. Kent can tell more about what the Treasury’s
attitude is toward it than I can. There has been no suggestion made
to the subcommittee so far about it, ]

Mr. Kent. We are up against this difficulty there, Senator. If
the option to pay back the tax collected in 1933 is limited to cases in
which a right to a refund under section 602 is established, there really
does not seem to be very much practical utility in it, because when g
they have established their right to a refund under section 602, the ¥
refund would automatically be made. If it is the desire of the com- §&
mittee as a matter of policy simply to provide for refund of the floor
stock taxes collected in 1933, that of course could be done very
expeditiously, but it would cost the Government a good niany
dollars more. e , . ,

Senator BargrLey. We discussed that in detail and decided not to
recommend that for the very reason which was explained. What a
lot of these people want is to collect back the tax they paid regardless
of what happened. They want to collect it back even though they
passed it back to the public, and that is why they are demanding the
other provision to actually return what they paid in 1933, although
they might not now be in business and might not come under section
602 as 1t is written, and although every dollar of it was passed on,
they want it back. That is what they are asking for. t

Senator .o FoLLerTE. 18 there not also, aside from the Govern-
ment’s interest in this situation, a diversity of interest between various :

eople who paid the floor stock taxes? It is one of those cases where
1t is very difficult to work it out so that it suits everybody. One
group, as I understand it, feel that they would be very greatly penal-
1zed if you just went back to 1933, and the other group-feel 1t would
be to their advantage. That is the way I have it in mind.

Senator BaArkLEY. That is true. Especially the concerns that were
not in business in 1933 and who paid no tax and would get no refund
under that, but who would be entitled to a refund because they had
to reduce the'price of their floor stock as & result of the court’s decision.
They would be deprived of any refund at all, We talked about trying
to work out some sort of an option where the concern existed in 1933
and ;lmid the tax and has been a going concern ever since and -would be
entitled under section 602 to & refund as:of January 6, 1936, but even

R R N
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that offered difficulties because in. that case the merchant would take
off. whichever were the larger amount, and if he paid more tax than
he would be entitled to as a refund, although the tax was passed on
to the consumer, he would take that because it is a bigger amount.
It is an impossibility only to work it out so as not to work hardship
on somebody by offering- this option. That is the difficulty the
Treasury is up against. = - L

Senator Couzens. Here is a letter they wrote you yesterday.
I understand—1I assume you have read the letter? : ‘

Mr. Kent, Yes, I have. ‘ , ' .

Senator Couzens. And it is your conclusion that there is no form
of amendment that can be made to take care of these situations?

Mr. Kent., Yes.. And I am so advised also by the gentleman in
the Bureau in whose domain this probably falls, and who would be
charged with administration of any such provision if it were adopted:

Senator La ForLerre. To illustrate the point I have in mind, it
is my recollection if it serves me correctly, that one representative of
some trade association, in order to take care of the situation of all
of his members, wrote a letter recommending that both things be
done, In one place he came out for one thing and in another place
he eamne out for another, 1 su{»pose that was so that he could say to
everybody that he took care of them, ,

Senator Barkrey, What they want—what he is lobbying around
here for—is to get the tax they paid in 1933, regardless.

Senator GEorGE, Mr. Kent, of course you realize the difficulty in
which a retailer finds himself?
- Mr. Kenr. Yes. -

Senator GEorGE. He could hardly claim any. There would be

‘exceptional cases, of course; but it would be very difficult for the

average retailer to establish any claim for refund.

- Mr. Kent. I think his problem will probably be simpler with
respect to the 1933 tax than with respect to the 1936 tax, because I
think that he will be able to show in many cases that they did not
mark up the prices of their retail stock after the original floor stock
tax was put on, : .

We have tried in section 602 to simplify the requirements of proof
s much as possible, and we have authorized the (?ommissioner to act
upon the basis of affidavits filed by the claimant where the Commis-
sioner deems that it is proper to do so. ' '

Senator George. I was just pointing out their fear, '

Mr. KenT. It is a very, very difficult situation. - I have talked to
representatives of a number of different groups, and almost every one
of them tells different stories so it is hard to arrive at any sure cond
clusion as to what the facts are. :

Senator Kinag. Then the Treasury, as I understand it, does not
care to make any further suggestions in regard to this matter. Sen-
ator Barkley, is that your view?

Senator BArRrLEY. I could not say they do not care to. I would
say that they have found it impossible to work it out. ‘

. Senator Kinag. Senator Couzens, have you anything further to sav
in the matter? :

. Senator Couzens. The only thing that I think you are overlooking
is' the difficulties: of computing the taxes as of January 6, 1936, as
distinguished between the tax actually 'pdid in 1933. However, if
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the Treasury Department does not believe it can be worked out, while
I do not agree with them, nevertheless I do not see how I can put it
over in opposition to their pb]ectaon. . :

Mr. KenT. I may say this also, they will have until January 1 to
file their claims, and it is more or less a new situation that we are deal-
ing with. After we have had a little experience with it ourselves,
Senator, and can see how it works, we may find that it will be neces-
sary to recommend some other procedure. . -

Senator Couzens. All I want to see is that justice is done to these
hundreds of thousands of little retailers. . :

Senator King. Then we will leave the matter in status quo,

Now, are you ready to report on that trust matter?

Mr. Kent. Thave an amendment hore, Senator King, that has been
submitted, which we add to section 801 (a), a now subsection, reading
as follows:

The term “mutual investment corporation” means any corporation engaged
exclusively in investing and reinvesting in stocks or sccurities, all of whose gross
income is from dividends, interest on securities, or gains from sales of stocks or
securities, provided that it shall apply only to corporations each stockholder of
which upon reasonable notice and under reasonable conditions is entitled to with-
draw his share of the corporate property or its equivalent in cash, and provided
that it shall not apply to any corporation which owns more than 10 per centum
of any class of stock or any issue of securities of any other corporation, or to an
corporation of whose stock more than 10 per centum of the equitable intorest
owned by any one individual, and for those purposes an individual ghall be con-
sidered as owning stock owned directly or indirectly by his brothers, sisters,
spouse, ancestors and lineal descendants, and shall be considered as owning his
proportionate share in stock owned by a corporation by a corporation in which
he is a stockholder, a partnership of which he is a mermber, or a trust or estate of
which he is a beneﬁciary.

To section 23, add the foliowing subsection:

(r) Mutual investment corporations. At the option of a mutual investment
corporatioa as defined in section 801, in lieu of the deduction allowed to corpor-
ations by subsection (p) of this section—
subsection (p) is the one that allows them to deduct 90 percent of
their dividends—

the amount of the prorated dividends paid during the taxable year.

My own present attitude with regard to this amendment is this
that if as a matter of policy it is dcemed wise to give any speciaf
treatment to this group of mutual investment operations, which
would include the investment trust to which I referred yesterday,
this amendment probably represents the right angle of approach’
There are reasons why it would be rather dangerous without consider-
able revision in the trust provisions of the statute to classify these
institutions as strict trusts rather than as corporations. ‘

Senator WaLsu. One outstanding distinction is that anyone who
holds stock in the trust can present his stock and receive cash as if
he had a savings bank book, at once?

Mr. XenT. Yes.

Senator Warsu. They are peculiar in that respect that they
obligate themselves to pay out in cash instantly the amount of the
investment at any time. S

Mr. Kent. This amendment does contain certain safeguards. Iam
not prepared, however, to say that it contains every safeguard, Sen-
ator, that it ought to contain. B
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Senator WawLsu. It should haveé all the safeguards.

Mr. KenT. It does contain the safeguard that.the trust or the cor-
poration cannot be made the personal instrument of any one indi7id-
ual, because if an attempt to do that is made, it would be excluded by
this 10-percent ownership provision. : '

Senator WaLsu. It must pay out all the money it receives from
its investiments.

Mr. Kent. That is right. N V

Senator Walsh. And it must hold itself open to pay in cash the
same as & savings bank, the amount of the investment at all times.

Mr. KenT, T%ere is another safeguard that the amendment con-
tains, and that is to prevent an investment trust or investment cor-
poration being set up to obtain the control of some corporation and
to manipulate its affairs,

Senator WaLsa. It would have a right, if it were not for this.
provision which we propose, to withhold all of the money that it
receives from stock dividends?

Mr. Kenr. Yes.

Senator WaLsH, 'And reinvest it as it sees fit?

- Mr. Kent. That is right. : .

Senator Warsa. But under this provision, it will obligate itself
to distribute them?

Mr. Kent, That is right.

Senator WavLsn. So that it will distribute everything. It is only
one step removed from a voluntary trust that we incorporated an
amendment to the other day.

Mr. Kent. Yes. :

Senator WaLsH, Mr. Chairman, there are five of these, about, in
the country. They are very popular and growing in popularity.
Therao are 70,000 in one investment trust in my State, and the average
investment is $3,000. The amount of interest that they pay is only
2.5 percent on the average. It has become a very successful and very
popular investment for the average man and woman, and they have
ex%uded considerably in recent years.

r. Kenr. Such corporations could not afford to retain any of
the dividends that they receive under this amendment for the reason
that they take up 100 percent of such dividends in their income, and
if they did retain any of the dividends, they would be paying the
full corporate rate as well as the undistributed profits rate on 100
percent of their dividends.

I would feel, however, Senator, that if this amendment should be
acted upon favorably, we should be given the opportunity to con-
tinue working on the draft and to submit any further safeguarding
provisions that might be deemed desirable. :

Senator WawLsu. I desire that you do that, because I do not care
to offer it until every safeguard is embodied in the amendment,.

Senator Couzens. May I point out, Mr. Chairman, that if this
proposal is adopted, it 18 my judgment that many of these other
mvestment trusts will immediately rush to get under this section
and abandon the old form of inveatment trust that they now have,
and you will find a rush of those to get under this section.

Senator WaLsn. Of course, these investment trusts now reinvest
from their capital gains and from their dividends received and only
distribute as they see fit. This kind of a trust is a mutual in that 1t
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distributes every dollar that it receives and is compeliéd to distribute

every dollar it receives in order to have the benefit of this statute. ' be
Senator Kina. I would not feel like voting for this, Senator, with-
out further study. : - : : : a_
Senator Couzens. I think it ought to go over this session. ‘ )
Senator Warsu. 1 want to ask this question. What is the Treas-
ury’s view upon what effect it will have upon the Treasury income? o
r. Kenr. I do not believe it would have a detrimental effect, M cc
because the entire income of the corporation would either be dis- w
tributed and would be taken up in the individual returns of the share- ta.
holders, or if it were not, to the extent that it was not distributed, the ef
Government would collect more tax than it would otherwise, becausé
of 100 percent of its dividends being taken up into its income base; sic
Senator WarLsH. 1 would like the record to show also that under th
the House bill they are exempted. ‘ M o
Mr. Kent. Under the House bill they were automatically takeil Y
care of, because if they distributed all of their carnings in dividends . an
they did not pay any tax. , : @ ar
enator WarLsa. And if the latest ﬁrogosul of the committee is & ox
adopted, the 18 and the 7, they lose the benefits of the House bill? : dis
Mr, Kenr. That is right. ST for
Senator Buack. Mr. Kent, from your statement I do not get what pr
special privilege it is that they get, the special privilege which you ex
stated they get. ' : of
Mr. Kent. They get this special privilege, if one may call it that;
Senator Black, that if they make full distribution, they pay no tex to
as a corporation; in other words, it is really an application to this
%ar(;iculnr group of enterprises, as I see it, of the principle of ‘the ta:
ouse bill. The justification which is urged in support of that ig H
simply this, that these corporations and these trusts and the trusts P!
so far as they are classified under the statute as corporations, and so ef
far as they satisfy other conditions, this amendment says would i 1€
obtain the benefit of it, are formed for the purpose of enabling persons 4 stc

to invest their income in such a way as to get the benefit of diversifi-
cation of risk. They invest in a more or less varied and extensive
list of securities. Tn many cases the list of securities which they can
invest in is set forth in the trust investment itself. That i8 true of the
so-called fixed type of trust, whereas the individual with $1,000 or
$2,000 to invest finds it difficult to diversify the risk through direct :
investment. By buying the shares or the beneficial certificates of- i an
one of these organizations, he does get the benefit of the diversification

of investment,. 8 or
Senator Brack. The special privilege that you mention and the be
only one that you have mentioned or had in mind is-that that if this : ste
little group instead of plowing back what you call their ea‘mings into s sh
the trust fund, pay out every dime in dividends, then they do not ,  pr
pa&un{{trust tax similar to a corporation tax. . w’
r. Kenrt. That is right. mg

Senator Couzrns, In other words, they get a much more preferen-
tial treatment than a bank does, because a bank pays a flat tax like' bu
any other corporation pays. ‘ ‘ e C ‘ i

Mr. Kenr. Yes, siv. o R, o

-Senator KiNa. Are there any othér matters to-he brought hefore stc
the committee? 70 0 o T e Lo ST e

ni
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Senator Warsu. You agree they should at least be given the same
benefit as a bank if theg istribute all of their earnings? -

Senator Couzens. Absolutely. I do agree with that, but I do not
agree to take awa{)the corporation tax. .« - - s
Senator King. Did you have smﬁrthing, ‘Mr: Beaman

Mr. Beaman. We would like to have you give us authority to work
out and put in the bill the effect upon the earnings and profits of: a
corporation of a distribution of stock in securities either in connection
with a reorganization in which, in many. cases, such distributions are'
tax-free or tax postponed, and also in the case of stock dividends, the
effect of which under the present law nobody knows exactly what it is..

Obvinusly, if the distribution is tax exempt, it should not be con-
sidered a distribution of earnings and profits of the corporation,
therefore we want to write that into the law that the distribution by
a corporation of its stock or securities or the stock and securities of .
another corporation shall not be considered a distribution of earnings
and profits in the first place if no gain was realized by the distributee,
and secondly if the distribution 1s of such a character that was tax
exempt by reason of some act of Congress, with a safeguard that a
distribution out of pre-March 1, 1913, earnings out of profits in the
form of stock should be considered a distribution of earnings and
profits although tax exempt, unless it was constitutionally exempt or
exempt by act of Congress for some reason other than from being out:
of March 1, 1913, earnings. : S

Senator Lia ForLeTrE. Was not an attempt made in the House bill:
to do that?

Mr. Beaman. No, Senator. - This has not anything to do with the
taxable of March 1 earnings. That is left in the present law, and the
House bill did not change it. 1t is simp’}y correcting a lot of dis-.
pites in the Department and the Board of Tax Appeals as to what the
effect of these tax exempt distributions not only out of pre-March 1,
1930, but since that time, where the distribution takes the form of
stock and securities other than cash or proper:,{. :

Senator Couzens. Have you the exact amendment drawn?

Mr. BEaman. I have, Senator.

Senator Couzens., Will you read it?

Mr. Beaman. I will. 1t is pretty long. That is all it does.

Senator Covzens. I think we ought to adopt it.

Senator Georee. Mr. Beaman, 1 did not get your statement; I
am sorry.

Mr. BEaMaAN. The question is this: A corporation distributes stock
or securities to its shareholders, and that for some reason is tax-exempt
because it is in connection with a reorganization or because it is a
stock dividend, and the question immediately arises, to what extent
shall that distribution be considered o diminution of its earnings and
profits for the purpose of determining future distribution, as to-
whether or not they had any earnings and profits out of which to
make & declaration? .

This states that the distribution shall not be considered a distri-
bution of earnings and profits if no gain to the distributeo was recog-:
nized by the applicable law, either in the future or in the past.

Senator Byrp., That does not change the present principle of a
stock dividerid where there is no gain, it is nontaxable.~. = - -
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Mr. BeamanN. Not at all.. And secondly, if the distribution is of
such a character that it was exempt from tax in the hands.of dis-
tributees generally because it was a McCumber dividend which.came
as a dividend to him or because it was exempt by act of Congress
if by act of Congress it was exempt, which is & question nobody knows
the answer to. o : A

Or take the stock dividend. You have in this bill said that a stock
dividend shall be taxable with the stockholder to.the extent the
Constitution permits, but that rule does not apY’ly to & man whose
taxable year begins next July. If you pass this bill today, that rule
would not apply to him except in the case of stock that he receives
after July 1. : :

Senator CouzeNs, Assume that we are dealing with a- trust such
as Senator Walsh is talking about, and thoy distribute stock or
gecurities other than theif own stock or securities, this would take
care of some such case like that? :

Mr. Beaman. No, it*has nothing to do with that. It would not

cover at all the distribution of stock or securities as a distribution in -

kind; in other words, a corporation has cash and declares it out.
This has nothing to do with that. It has cows and horses and pigs..
It declares those out as dividends; this has nothing to do with that.
If it has, instead of cows and pigs, Liberty bonds and stock in another
corporation and declarcs that out, this has nothing to do with that.

Senator Couzens. What would happen in the case of those declara-
tions other than cash?

Mr. Beaman. They are taxable just like cash at market value at
the time of distribution., This amendment has nothing to do with
the taxability of the shareholders. All we are seeking to do here is
to make the law definite and clear as to the effect of the distribution
on the earnings and profits of the corporation for the purpose of future
dealings of the corporation. Nothing to do with taxing the stock-
holders; that is all taken care of.

Senator Couzens, Can you give us an jllustration of the application
of this amendment? I do not quite follow it myself.

Mr. BeaumaN. A corporation in pursuance of a plan of reorganiza-
tion distributes stock to its stockholders, which, under the other
provisions of the law, no gain or loss is reco%ni'/.ed. That distribution
shall not be considered a distribution of the earnings and profits of
the corporation because it was exempt to the stockholders.

Senator Kine. Where they have accumulated in their operations,
stocks of other corporations?

Mr. Beaman, No.

Senator King. Just its own? ) )
Mr. Beaman, Its oyn or securities of another corporation which is

a party to the reorganization, but not of its investments. It does
not make any difference from that point of view whether it is cash
or horses and cows or stocks and bonds.
Senater Couzens. Would it have any effect upon revenues at all?
- Mr, Kent, It will measureably protect the revenues, because if I
may attempt to state the principle as simply as possible, if the dis-
tribution is nontaxable and if as would be the case under this amend-
ment it does not-diminish the earnings and profits of the corporation,
then the Government would get its tax if subsequantly there were a
distribution out of those earnings and profits; but if a nontaxable
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distribution oan diminish earnings.-and: profits- then the Tréasury
stands to lose not only the tax on the original nontaxable distributions
but also any subsequoent distributions that may be made; so it seems
to me that the two things really go along with each other. o

Senator King. 1 assume the Treasury favors it?

Mr. Kent. Very strongly. '

Senator Couzens, Let us pass it. S SRS

Senator King. Are' there any objections?  Without objection it
will be adopted. And I suggest that you furnish a number of co?iea
of the amendment so that we may have a chance to examine it before
the next meeting of the committee. S

Is there any other msatter, Mr. Beaman? - -~ v o

Mr. Beaman, The committee passed over until today, at:the
request of Senator Lonergan, Mr. Kent's suggestion of amendments
to Senator Lonergan’s amendment, . - CF

Mr. Kent, 1havea suggested draft on that and I would like to talk
it over with you. S

Mr. Beaman. All we want is for the committee to adopt the policy
and we can work it out. : : :

Senator Couzens. What is the policy? Is it a good policy?

Mr. Beaman. Here is the situation. The amendment you have
already agreed to says that you cannot get a.deduction that the
amendment gives if the policy is written so that the premium-paying
period is lesa than 10 years; in other words, that, I take it, was putin
to guard againt deathbed policies; in other words; & man knowing
that he is going to die very quickly, wants to take out a million+
dollar policy. He can go to any insurance company and by paying
them a million dollars or a little more, he can get a policy without
any medical examination or anything else. . Thus, it apparently
was the policy of the amendment to guard against that thing by saying
that the premium-paying period musé be at least as much as 10 years,

Mr. Kent pointed out, to you yesterday that that is not of any valué
in accomplishing its purpose o? protecting against deathbed policies
unless you provide that for at least the first 10 years of the life of the
policy, the premiums shall be substantially equal in amount. Other-
wise he could take out a policy with a premium the first year of
$9,990,000 and the policy provision of a dollar for the next 9 years, thus
defeating the purpose of the amendment. .

Senator Lonrraan. The insurance mon met with Mr. Kent and
they have agréed on an amendment. o

Mr. Buaman, I am not at the moment interested in the language,
but whether the committes wants to take care of thatloophole.

Senator La ToLurrrs. I move we take care of it, and you confer
with Mr. Kent on this draft and datisfy yourself.

Mr. Serrzer, May I say*that we are now making an estimate of
the probable loss under this amendment? We have not gotten very
far, but we find so far that there is a maximum possible loss on the
basis of present conditions of $53,000,000 a year. - :

Senator Gerry. How do you base that? : '

Mr. SenrzER. We took the amouut of insurance policies reported in
estates for the last several years in excess of the deductible amounts,
and we said that if the face value of all of these policies. could be

“assumed - to represent the amounts that the policyhdlders: had estis
63884—pt, 11—B86——3
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mated their death taxes would be, we might run up to a loss of about
$53,000,000. Now, of course, we never give you an estimate the maxi-
mum theoretical loss. We arrive at that first where we can, and then
we study to find out what the probabilities are. . We have not yet
completed the study. £

Senator GErry. What you have not taken into account at all is, f :
which is & very possible point, that where s man has a mill and itis a 5
large amount and you try to sell it, under your sale you may not be §
able to collect anything like your tax. This will give you quick I
revenue. That is cne reason I voted for it. N A ;

Senator LA FoLLerTe. You have, though, Mr. Seltzer, some experi-
ence ugon which to base the amount of loss from liquidations?

Mr. SELTZER. Surely. ‘ » ‘

Senator LA ForrerTe. You simply apply this additional loss to
that experience when you come to make your final estimate, as I
understand?

Mr. SELTZER. Quite correct.

Senator Loneraan. What is the loss for a year in taxes that the
Government is unable to collect on account of defunct corporations
or individuals who are insolvent?

Mr. SerrzER. I cannot tell you that offhand.

Senator CuArk. That loss would have to be balanced against the
other one, would it not? On the question whether or not this

-Lonergan amendment would mean o net loss, the loss that the
Government now suffers frora: defunct corporations or insolvent
individuals would naturally have to be balanced against the theoretical
loss which you have just mentioned, in determining whether from the
standpoint of (Government revenue, the amendment would be a
beneficial one to revenue or not?

= Mr. SeELTzER. You would not want to balance off against this loss
on estate taxes, non-collections for corporation taxes, would you, and
individual income tax collections?

Senator CrAark. There are plenty of estates that turn out to be
insolvent. ‘

Mr. Serrzer. You would just take the death tax collections of
those, would you not? That is what we intend to do.

Senator Gerry. The trouble is that you are not going to be able
to realize the tax in o lot of these cases, and you have not got enough
statistics since you have put these very high taxes in effect where you
go up to 70 percent in your 1934 act yet, because you have not worked
out these estates. You have not enough statistics in the Treasury
now to tell you how many of those you are going to be able to collect.
I have a case here which is before the Treasury, which is a small
matter, where an estate is probably going to owe the Government
money when it comes in, and you do not get a tax for years. It is
just typical. What he is stating is pure theory.

Senator LlA ForLerre, We have had some experience, and the
collections have exceeded the estimates. Whatever experience we
have had under this law will be taken into account in balancing against
the advantages, if any, in the Lonergan amendment, when the esti-
mate comea in. ‘ :

Senator Gerry. What I have in mind is that with the 1934 tax you
have not had time to know where you are going on this law.

he
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Senator La Foruerte. All I want to point out is that they were
very conservative in their estimates of what it would yield, and it
is exceeding the estimates. S

Senator Kina. Your experts have not completed their investigation
in regard to this matter? :

Mr. SenrzEr. No; they bave not,

Senator Kina, Will you be able to complete your study. by
tomorrow?

Mr. Seurzer. I think so. : .

Senator King. We wish you would push the matter, because it will
be brought up again then, with the consent of the Senators,

Mr. BEaman. One more point in connection with that same amend-
ment, Senator. I think there is no question about the fact that
everybody concerned in the committee 18 proceeding on the principle
that this deduction of the proceeds of the policy is only given on ths.
theory that the amount of the policy is included in the ]gmss estate
in the first place. We think it is advisable to put in language to
make that perfectly clear.

Senator gmmw. Noj; it was not in the gross estate. It was not in
the tax. It was outside the tax. :

Mr. Beaman. I understood that the committee proceeded on the
theory, because I was asked the question and I stated it mysel’, that
the proceeds of the policy would be put in the gross estate.

Senator GERrRY. No; on the contrary.

Mr. Beaman. The amount of the policy is put in the gross estate,
and this amendment takes it out, hut vou are not going to take it
out if it is never in there in the first place, are you?

Senator GERrY. I see what you mean. In other words, you do
not pay the tax on this policy. The idea of this, as I understand it,
was to help them liquidate and liquidate quickly and give the Gov-
ernment quick assets.

Mr. Beaman. Unless the proceeds of the policy go into the gross
estate, you are not going to take it off. We want language to make

-that plain.

Senator King. The matter you are referring to is intertwined with
the same subject, and I suppose we can treat them in action together.

Mr. Breaman. I take it you can pass on this thing. It simply
prevents——

Senator WaLsn (interposing). Has Senator Lonergan any objec-
tion to it?

Senator LLoNERGAN. Do you mean the amendment of Mr, Kent?
Just the mechanics of it, to put it in the gross and then allow the
deduction? I see no objection to that.

Senator Kina. That will be adopted.

Are there any others? '

Mr. Kent. 1 have already spoken to Senator Barkley about this.
This is a very slight amendment to subsection (a) of section 602 of
title IV—that is, the refunds provision. The section as it stands at
present reads:

There shall be palid to any person who at the first moment of January 6, 1936,
held for sale or other disposition any article processed—

And so forth,
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We would simply interpolate after “other disposition’”” a phrase
“including manufacturing and further processing”; in order to make
it clear that if a manufacturer of some commodity or some produss
in which sugar is used, for instance, holds sugar in his floor stocks in
direct consumption form on January 6, 1936, he should be entitled
to a refund under the section subject to the same conditions as applied
to all other claimants. I miiy say, I think that is the way wé would
interprot ‘‘other disposition’” anyway, but in order to calm some
fears that have arisen, this clarifies it. ' o

Senator Kin¢. Without objection that will be done.

Is there any other suggestion from the Treasury Department?

Senator Gerry. I would like to ask, Mr. Chairman, if they have
nothing else now, what the estimate shows the tax would be on &
million dollar corporation under those two plans which I asked Mr.
Seltzer for last night. e

The Crairman. If you can give the answer, please do so. -

Mr. Serrzer. Do you want this read or merely inserted in the
record? '

Senator Gernry. I want it read. ’

Mr. Sernrzer. This is the tax liability under each of the two
proposals submitted yesterday.

or a corporation with statutory net income of $1,000,000, which
retains all of its earnings and which does not receive any dividends
under the proposal-—that is the first proposal on the left-hand side of
that balance sheet of the document that you had yesterday—which
repenls the present capital stock and excess profits taxes—— -

Senator WarLsu (interposing). How would you designate that?

Senator LaForLverre. It does not have any designation.

The present capital-stock and excess-profits taxes would be repealed;
the present ordinary corporation income taxes would be retained at
the present rates, and taxes would be imposed on the undistributed
adjusted net income of covporations after a flat exemption of $15,000
for every corporation and a credit for dividends paid. The taxes
equal to the sum of the following, 25 percent on the amount of the
undistributed adjusted net income which is not in excess of 20 percent,

of the adjusted ret income, 36 percent of the amount on the undis-
tributed adjusted net income which is in excess df 20 percent and not
in excess oi! 40 percent of the adjusted net income, and 45 percent
of the amount of the undistributed net income which is in excess of
40 percent of the adjusted net income. .

We computed the tax liability as follows if the corporation retained
all of its earnings. :

Senator GeErry. That was the question 1 asked. o :

Mr. Sentzer. Corporation income tax, $149,440; tax on undis-
tributed adjusted net income, $324,968.40; total, $474,408.40.

Senator King, Out of $1,000,0007

Mr. Senrzer. Yes. Now, under the second proposal, the one on
the right-hand side of the sheet which you had yesterday, where-
under you would retain the present corporation income taxes- and
retain the present capital stock and excess profits taxes and imposc
somewhat different rates on undistributed adjusted net income after a
flat exemption of $15,000 for every corporation, and after. the, div.i,zlend
credit, of course, the rates being 15 percent on the amount of the
undistributed adjusted net income which is not in excess of 20 percent
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of the adjusted net income, 25 pércent on the amount of the undis-
tributed adjusted net income which is in excess of 20 percent and not
in excess of 40 percent of the adjusted net income, and 40 percent of
the amount on the undistributed adjusted net income whi¢h is’ in

excess of 40 percent of the adjusted net income. '

The tax liability under this second. proposal for a corporation
earning $1,000,000 and retaining all of it after taxes, was as follows:

Ordinary corporaton income tax, $147,340; tax on undistributed
adjusted net income, $262,371.20; capital stock tax, $14,000; total,
$423,711.20." ... Lo : : S = :

I might say that in computing the capital stock tax we had to
make an arbitrary assumption, of course, as to the declared: value.

Senator Byrp.- That is where there is no distribution? -

Mr. Serrzer. No distribution. We assumed here that the cor-
poration would earn this $1,000,000 and represented 10 percent on’
its capital, and would declare a value accurately so that it would
escape excess profits taxes.

Senator WaLsu, Senator Gerry, have you any figures showing what
a corporation with the same net income, namely $1,000,000, would
pay under the plan adopted by the Senate, namely, 18 percent flat
tax and 7. percent upon undistributed profits? . A .

Senator Gerry. 1 have not any figures.

Senator WarLsu. Why den’t you-ask for them? This second plan
is a substitute for the Senate plan. - There is the way to make the
comparison. P b

r. PArkER. The tax.on that is $237,400. - ‘ .

Senator Warsa. And the substitute which has been presented to
us in place of the Senate plan, there is a tax of $423,000 plus.

Mr. Seurzer. I should like -to- point: out: in connection: with "this
second example, that while we included the capital-stock tax, it does
not logically belong there because that is deducted before arriving at
the statutory net income, but I assume that you wanted the total
corporation taxes to be paid. S ’

Senator Gerry. 1 wanted it the way you arranged the amendment,
and this is the way you arranged it, and I wanted the items, and this
is all right. : ,

Mr. Seurzer. Perhaps I have not made myself clear.

Senator Gerry. You have made yourself perfectly clear. :

Senator BLack. Have you the other figures that I asked for yester-
day afternoon? : _ .

r. SeLrzeER. I have some of them.

Senator Kina. Senatlor Gerry, are you through with Mr. Seltzer?

Senator Gerry. I am all through; that is all T wanted. That is
all I asked for. e

Senator Brack. But I asked for some figures yesterday afternoon
and I want to get those that he has.

Senator Kinag. Proceed, Mr. Seltzer.

Mr. SenrzeR. I am sorry that these estimates which were overnight
estimates were completed so late that I was not able to get copies of
them, in fact the figures are still being checked. These are prelimi-
nary estimates.

Senator LA ForLerte. Will you be able to give more considered
estimates by tomorrow?

Mr. Sevtzer. They may be unchanged, of course.

REVENUE: AOT, 1936
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Senator LA FoLLerTE. I understand that, but do you think:you
will be able to give more considered estimates by tomorrow? v

Mr. Sevrzer. Yes. : -

Senator LA FouLerre. Very well. - - . . : .

Mr. SevrzER. Senator Black, you will recall, wanted an estimate
on a proposal that ran pretty much as follows: Retain the present
taxes on statutory net income as now defined; retain-the present
capital stock and excess-profits taxes; repeal the exemption of divi-
dends from the normal tax of individuals; tax undistributed adjusted
net income as follows—1I take it you do not want me to define the
thing all over again? ~ e

Senator Georer. No,

Mr. Sevrzer. Nothing on the first 20 percent of the undistributed
adjusted net income; that is, you would have an exemption there of
the first 20 percent. Then a tax of 20 percent of the amount of the
undistributed adjusted net income which is in excess of 20 percent
and not in excess of 40 percent of the adjusted net income and a tax of
30 péercent on the balance of the undistributed adjusted net income;
in other words, you would have zero, 20 and 30 as the rates.

We estimated gross increase in revenue over the present law under
this proposal would approximate $680,000,000 before allowing for a
loss on small corporations, which has heen running in the neighbor-
hood in all these plans between—well, in one case it ran up as high as
$57,000,000. Probably in this plan, somewhere around $30,000,000.
So that you get under this proposal, our preliminary estimate shows,
approximately $650,000,000 additional revenues.

Senator WarsH, The record would show that there are no cushions
in that proposal. :

Mr. Senrzer. There are no cushions here other than a $1,000
exemption.

Senator Brack. And 20 percent untaxed in the beginning.

Senator Warsa. Of the undistributed profits?

Senator Brack. Yes.

Mr. Senrzer. Those are two cushions. Senator Black asked for a
similar proposal whereunder, however, you exempted the first 30
percent instead of the first 20 percent of the undistributed adjusted
net income, if you applied the same rates of tax as in the preceding
proposal, that is, 20 percent and 30 percent after the 30-percent
exemption. Under this proposal, we got an estimated increase in
revenue over the present law of $515,000,000 before a deduction for
the special credit for small corporations, which therefore would be
reduced by approximately $30,000,000 to perhaps $485,000,000.

Senator GrorGE. I lodged 2 motion which OF course would not be
in order to press now. I suggest the motion stand. '

Mr. Sevrrzer. Senator Barkley, you will recall, had requested an
estimate whercunder we would igke the schedules presented to you

esterday and insert a normal tax on dividends, and add the revenues
from that normal tax on dividends to reduce the rates on undistrib-
uted income. I have such an estimate here.

(And the same is as follows:)

-
;A
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o - Preliminary estimate. .. 4
SENATE FINANCE COMMITTEE PROPOSAL A-13 BRNATE FINANCE COMMITTER PROPOSAL A-H4 °

R R 1

8. Define adjusted net income as
the statutorf not fncoms less
corporation income taxes plus

3. Define adjusted net incomd as’
the statutory net incotne less

Additional rere- Additional reoe-
nue (million Coe . nue (milljon
dollars) dollars)
1. Repeal capital stock aud excess- 1. Retain capital stock and excess- :

Profits taX. . oo ocyccoicnicaan (—)168 profits tax...._._. demmzaneecenamenaan veaen
2. Impose i)resgnt corporate tax 2. Impose present ocorporate tax
N rate (1214 percent to 15 percent) rate (1234 percent to 15 percent)
on_statutory net incom¢ as on_statutory net income as
: defined in present law, which ' defined in present law, which

includes 10 percent of inter- includes 10 percent of inter- ) L

E‘ | corporate dividends received................. - corporate dividends recelved...ooooooiiills

‘:;.; : corporato income taxes plus 90

ercent of dividends recelved,

Yefine undistributed adjusted
net income a8 usted net
income less the dividend
credit, less a special exemption
of $15,000 to all corporations,
Impose a tax on undistributed
adjusted net income equal to
the sumn of the following:

13percent ontho amount of the
undistributed adjusted net
income which i3 not in excess
of 20 percent of the adjusted
net income; 25 percent on
the amount of the wundis.
tributed adjusted net income
which is in excess of 20 per-
cont and not in excess of 40

rcent of the adjusted net
ncome; and 40 percent of the
amount of the undistributed
adjusted net income which

90 percent of dividends re-
ceived, Deofine undistributed
adjusted net income as ad-
justed net inconioc less the
dividend credit, less a'épecial
exemption of $15,000 to all
corporations. Im ataxon
undistributed adjusted net
income equal to tha sum of the
following:
8 percent on the amount of the
undistributed adjusted net
. incomy which i3 not in excess
of 20 percent of the adjusted
net income; 22 percent on the
amount of the undistributed
adjusted not income which is
in excess of 20 percent and not
in excess of 40 percent of tho
adjusted net income; and 40
percent of the amount of the
undistributed adjusted net

fncome which is in excess of.

is in excess of 4? percent of 40 percent of the adjusted net
tho nd;usted net INCOMB. - - ccvenecveencnnne IGO0, _ o iciae i -
Yield of such tax on undis- Yield of such tax on undis-
tributed adjusted net income tributed adjusted net income
and of surtax on dividends to and of surtax on dividends to
individuals. . oveeonioon.. 649
4. Removo exemption of dividends
from individual normal tax... 144

individuals...oveeonaeovanas 494
4. Remove exemption of dividends
from individual normal tax. .. 123

Total additional revenue.. .. 625 Total additional revenue.... 617

If the E;sreencago of intercorporato dividends now subjoct to corporate incomne tax be increased from 10
percent to 1334 percent, the additional yield would be $5,000,000. If from 10 percent to 1635 percent, the
additlonal yleld would bo $10,000,000,

Thoss estimates assume no c'hangealn existing law other than thoso cited above and that the new bill will
contain provisions which will prevent any avoidance of the above taxes.

Senator LA ForLLerTe. These are without cushions?

Mr. SeLTzER. 1t contains the same cushions, if you want to call
them such, as the original proposals contained, namely, a $15,000
flat exemption.

Senator L. ForuerTE. But they do not contain any of the House
cushions? s

Mr. Senrzer. No. I might say, of course, if they contained only
the House cushions, the estimate would remain substantially un-
changed. There would be relatively little change.

Senator Brnack. Would that be true in the estimates you gave to me
awhile ago? =~

Mr. Serrzer, Well, yes. If you provide cushions of the same
effective character as the House cushions—— 4

Senator Wavrsu (interposing). What do you mean by those
cushions? . o

Senator Byrp. You would have to have a tax on corporations that

pay their debts in excess of the 15 percent.

[l
)
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Mr. SeLrzer, You mean in excess of their normal corporation
income tax? Yes; surely. I am speaking now of the cushions
strictly comparable to those provided in the House bill.

- Senator WaLsu. You mean the 22.5-percent rate that is in the
House bill in the case of debts? .

Mr. SeLtzER. You see, you would have to have a different set of
rates here for the same provisions that you have in the House bill,
because the House bill system of corporation taxes is quite different
from this. : , , ‘ :

Senator Byrp. Would it have to be higher or lower than 22.5 per
cent? '

Mr. SerLtzer. They could be lower.

Senator LA ForuerTE. In other words, all you would have to
have is the comparable rate and not necessarily the same rate?

Mr. Serrzer. That is right.

Senator Gerry. How much do those cushions take off?

Mr. Sevrzer. In the House bill?

Senator Genry. Yes.

Mr. SeLtzer. I believe only $5,000,000. That is l’rlly recollection.

Senator Gerry. It cannot do much good then. Those cushions
only apply to corporations up to 1936, do they not? They are not
intended prior to 19367

Mr. Kent. If I may interject a remark there, I think the major

urpose of the cushions in the House bill was to protect corporations
g‘om 2 42.5 percent tax by reason of the situation in which they found
thlf;nt}selves, rather than to give any very large measure of actual tax
relief. '

Senator WaLsH. Have you included the same treatment for banks
and insurance companies? ‘

Mr. SevrzeR. As 1 said several times, that would make very little
difference.

Senator KinG. Are those the only estimates you have to present?

- Mr. 8eurzer. Yes. These are the changes. When we remove the
exemption of dividends from the individual normal tax, we add
$144,000,000 of revenue to this measure. I am reading now the left
hand side. That enabled us to reduce the rates of tax on undistri-
buted adjusted n¢ t income as follows: Whereas the first rate in the
sheet that you had yesterday was 25 percent on the amount of the
undistributed adjusted net income not in excess of 20 percent, that
was reduced to 13. From 25 to 13. . "

The second step was reduced from 35 to 25; and the third step from
45 to 40. We wound up with an estimated net additional revenue of
$625,000,000, the increased revenues resulting from the subjection of
dividends to normal tax being substantially counterbalanced by the
reduction in the rates on undistributed earnings. '

On the right hand side, we were able to get an additional $123,-
000,000 of revenue by subjecting dividends to the normal tax on indi-
viduals. That enabled us to reduce the rates on undistributed cor-
ac))mte earnings from 15 to 8 pércent in the first bracket, and from 25

22 percent in the second bracket. ‘ ‘

Senator Kina. Are there any questions? ,

Senator Byrp. Has Mr. Seltzer gotten my request for cushions on
debts? Have you made that up? ' C

Mr. Suzer. Not overnight.
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Senator Byrp. Do you think you will have it tomorrow?

Mr. SevTzer. I doubt it; we might.

Senator Kina. Thank you very much, Mr. Seltzer. Let me ask
the Treasury Department again and the experts who are advising us,
if they have any procedural recommendations or suggestions to make?

(Discussion off the record.)

. Senator Kine. We will recess until 10:30 o’clock tomorrow morn-
ing.

(Whereupon, at 12:15 o’clock p. m., a recess was taken until
tomorrow, Friday, May 29, 1936, at 10:30 a. m.)

068884-—pt. 11—88-—4




e . 3

REVENUE ACT, 1936

FRIDAY, MAY 20, 1936

UnNiTep STATES SENATE,
CoMMITTEE ON FINANCE
, Washington, D. C.

The committee met in executive session, pursuant to adjournment,
at 10:30 a. m., in the committes room, Senate Office Building, Senator
William H. King presiding. T

Present: Senators King (acting chairman), George, Walsh, Barkley,
Connally, Bailey, Clark, Byrd, Lonergan, Black, Gerry, Guffey,
Couzens, Keyes, La Follette, Metcalf, Hastings, and Capper.

Also present: L. H. Parker, chief of staff, Joint Committee on
Internal Revenue Taxation, and members of his staff; C. F. Stam,
counsel, Joint Committee on Internal Revenue Taxation; Middle-
ton Beaman, legislative counsel, House of Representative; John
O’Brien, assistant legislative counsel, House of Representatives;
Arthur H. Kent, acting chief counsel, Bureau of Internal Revenue;
C. E. Turney, assistant general counsel for the Treasury Department;
L. H. Seltzer, Assistant Director of Research and Stasistics, Treasury
Department.

Senator Kina. The committee will be in order. -Mr. Kont, you
have the liquidation matter and several other matters that were
undisposed of. Please present them as soon as you can,

And, Mr, Parker and Mr, Beaman, whatever suggestions you have,
precedual and otherwise, which are ready, you will be able to present
them too? -

Mr. Parxker. The liquidation proposition, I am sorry to report,
is not yet finished. We have made very substantial progress in it.
But there are one or two knotty questions in there that we have not
completed.

Senator Kin¢. That does not include investment trusts? That is
a different problem? :

Mr. Parker. Yes. ' :

Senator Kinag. Then take what you are ready to report. I think
the committee is very anxious to get this bill out today.

Mr. Beaman. Our feeling about that liquidation was that if you
want to get the bill out today, or very quickly, that that matter 1
believe we have reasonable assurance, unless some unexpected angle
of it turns up, that we do not know about, that we can probably
get it in shape so that you can offer it on the floor as an amendment.
If you wish, the committee can meet and discuss it then, because I
do not think there is any possibility of getting it done right off. - We
worked 4 days on'it and we are beginning now, for the first time, to
seo a little light. . : '.

Senator Kina, Is that agreeable to you, Senator George?: -

IR . o . B 25‘
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Senator Georcr. 1 was going to make that suggestion. I wanted
to have the benefit of the committes approval on it.

Senator La FoLLerre. May I suggest that I am in sympathy with
this idea if it can be worked out thox;ouﬁhl , but would it not be well
for the committee to act in principle, and thent with the understanding
that there would be a meeting of the committee while the bill was in
progress, to pass on the details.

Senator George. I think so; that was going to be my suggestion—
that we undertake not to pass upon it now further than to ask that the
committee be allowed during the consideration of the bill after it is
reported, to come back to consider this matter.

Mr. Beaman. I will say this, gentlemen, that the thing could be
considerably simplified if you are willing to make a determination of
policy, in which a considerable group could be said that the provision
would not be fair to them. '

There are two classes of paople involved on the matter of principle;
those who would like to have the new rule that you are proposing, at
Jeast the one that all of the experts seem to think is the correct rule,
and write into this bill for the future; but a great many people in the
past would have liked to have had the benefit of the past. There are
a few people that would prefer the 1935 rule. If you are willing to
face the problem of simply cutting this thing right off and dealing with
it as if you never did anything in 1936 and this is the first time it was
ever heard of, it would considerably simplify it.

Senator Kina. Can you not present it in the alternative?

Mr. Beaman, No. But that would shorten the time considerably
for doing it,

Senator King., 1 am not sufficiently familiar with all of the angles
of it, to determine what course should be pursued.

Mr. Parker., Of course, we are proceeding on the theory that the
main policy here was on this liquidation, to make the parent pick up
the base of the assets that existed in the hands of the subsidiary.
The committee understands that, as the principle, because that is the
fundamental thing. ‘

Senator GeorGe., Yes; that is the amendment,

Mr. Parker. My understanding is that that is what the com-
mittee wants.

Senator King. Can you not proceed along that line and work out
your plan?

Senator George. What Mr. Beaman means to say, I think is that

the approach would be much easier and simpler if we would not be
embarrassed by the fact that some corporations that have come under
the 1935 act and have liquidated under it, naturally will turn back
to us and say that this is 8 much fairer program of proposal and we
ou%,ht to have the benefit of the advantage on it. ;
. Personally, I would be willing to treat it de novo and dispose of it
on that base, on a fair equitable basis, —
You want to take as far as you can of course, and as well as you can,
the Treasury’s interest, and give to-the corporation as;much latitude
as you can to get the subs,out of ‘the picture where they went. to
get them out. e oy
Senator Kinag, I think:you.understand the situation,.gentlemen.
Senator Grorae, And if that can be done without embarrassirg
the Treasury. : :

e e
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Mr. Kent. I would like to inquire if the committee would be willing,
since the exact ¢ontent of the amendment Wwe ate preparing will be
considered later, to liave us make a recommendation with respect to
a change in section 118 (a) (7), which would eliminate one class from
that section. : , y L R
The section niow reads: L st
“If the property was acquired after December 31, 1917, by a cor-
poration in connection with a reorganization”—and this is the clause
to which I refer—*and immedin.te%y after the transfer an interest or
control in such property of 50 per centum or more remained in the
same persons or any of them’ —it is that particular clause.
It has been in the act for a long time. At one time it was 80 per-
cent. No one knows just what it means, It results in a very serious

~‘2 . H

loss of rovenue to the Treasury over the years. It is unsound in

principle. o

Our fecling abont it is this, that if a transfer qualifies as a nontax-
able reorganization where there is no gain or loss recognized at tho
time of the reorganization, there ought not to be any smg ing up of
bases in any case. If there is a stepping up of bases a ﬁ)wed, the
Government not only gets no revenue at the time of the reorganiza-
tion, but it loses the opportunity of relizing any revenue subsequently
by reason of thé stepping up of that basis. _

The justification for the treatment of reorganizations since 1924
has been not that the gain should''be permanently exempted from
taxation, but’ rather that because reorganization is oftentimes a
business or economic convenience or even necessity, business should
not be handicapped in-making proper reorganizations by the imme-
diate assessment and collection of large taxes; that is, that there should
be a proper postponement of taxes until gains are actually realized
upon the subsequent disposition of securities rather than that there
should be a permanent exemption on such gain from taxation.

There are cases coming under this 50-percent rule as it stands
where there is substantial stepping up of the basis, and we simply
lose that revenue for all time. There is nothing we can do about it.
It is a provision in the law that has lent itself to all kinds of fake
reorganizations and to a lot of improper manipuiation,

I think that all of us are in substantial agreement that the reorgani-
zation sections would be much sounder in their operation if that pro-
vision were eliminated from the law,

I simply wish to know whether in considering this whole problem,
the committee would wish us to present a draft which woul(P present
that question also for its consideration, ‘ '

Mr. Parker, That i3, that could be presented along with this
liquidation proposition? Co

r. Kent, Exactly.

Senator King. 1 think you should cooperate with Mr. Beaman
and Mr. Parker and work together and submit, a plan as soon as you
can, for the consideration of the committee, ‘ o

Is there anything else, Mr. Parker? ‘

Mr. Parker. Section351. . @ |

Senator King. Have you anything else, Mr. Kent? -~~~
ahl\g!' Kunt. Yes; I have, but I would rather 'have Mf, Parker go

ead, " . s EE o et e ’

I e Ve
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Mr. PARKER.WSOO‘(.}%OIB 351', page1224 of the'bill, -~ ' -
forigperanont Dazvegons T G i e n AN

haye




28 REVENUE AOT, 1986

This is the surtax on personal holding companies and it is the
stricken-through type that I am referring to, because the House bill
struck out section 351, and the committee has acted to restore that
section. o S

In the first place, this is a surtax. It is tax paid by pergonal holding
compauies which is in addition to the taxes of title I except section 102.
Therefore, under the proposed plan, a personal holding company is
going to be subject to the 18-percent tax and the 7-percent undis-
tributed-profits tax of title I, and then they are going to be subject
on the retained amounts of income to these rates: 20 percent on the
first $2,000; 30 percent between $2,000 and $100,000; 40 percent
between $100,000 and $500,000; 50 percent between $500,000 and
$1,000,000; and 60 percent on amounts over $1,000,000. . :

Senator Couzens, May I ask in that connection, would it not be
better to bave that on a percentage of the retained rather than on a
fixed amount like that? Ii think that is rather a ridiculous schedule
if you are fixing the others on a percentage basis, which I understan
is to be the substitute. '

Mr, Parker. The reasons for the amounts here, Senator, are
because you are dealing with a personal holding company and have a
relation to the porsonal surtax rates. 1 would want to think for a few
minutes on your suggestion. I am unable to answer it without further
thought. 'There may be much to it, but I know why we fixed them,
and I am uncertain whether the percentage would be better or not.

Senator Couzens. All right, go ahead.

Mr. ParkEr. I would like to look into that. In any event I think
as they have got to pay 7 percent on these amounts retained anywaf',
that tgese rates should all Ee reduced 7 percent. The first rate should
be 13; the next 23; et cetera. Of course, there are not so man
companies that pay tax under this plan. Most of them pay out
in dividends.

Senator BarkLeEy. How much revenue does this section produce?

My, Parxer. The direct revenue is around $5,000,000; the indirect
is far in excess of that amount. In fact, I think something could be
added in section 351 which we have thought, in comparison with the
House plan—you see, the House plan did away with this section
axcept that they put it in in a linited extent in section 102.

Seg?at,or Kine. What is your concrete suggestion then for amend-
ment

Mr, Parker. My concrete suggestion for the amendment is first
to reduce these rates by 7 percent. ,

Senator Buack. Why? What administrative feature of the bill
does that affect? I thought the committee had already voted on
this amendment. That is simply a difference in policy. '

Senator Georce. Because the 7 percent is already imposed-on
undistributed earnings. _ : : C

Senator BarkLeY. The rates as they ars now will require them. to
begin paying at 27 percent if you include the 20, d it would
“run above 67. . o

‘Mr. PArkER. 67 plus 18, which is 85 percent.. It seems to me
theéy are getting a little high. ... - B

enator GeoreE. I think undoubtedly that should be done. ... -

Senator Brack, Ivl?bjegt, O i o i et i

Senator Couzens, 1 move that that proposal be accepted.

Tor ot
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Senator Brack. As I understand it, the object in taxing .these
personal holdi_n? wcom}pameg was to mqf(e it impracticable and prac-
tically impossible to let them have them for'the purpose of evading
taxes, iu; | I do not seo any reason why we should reducé this' now
7 percent.. ' e o

r. ParkeR. Let me say one word in explanation, Senator Black,
Under the existing law, we have our 15 percent; that has to be paid.
Then we have, if they retain, in the large companies, they pay 60 per-
cont, and that makes 75 percent, 'That is comparable with our sur-
tax rate. Now, we have changed the other part of the bill, and under
the new plan they pay 18 percent and 7 percent, which is 25 percent,
and if you keep the 60, that is 85.

Mr. Beaman. Not quite. ‘ ,

Mr. Parksr. Not quite, that is true. 'They will pay on the balance,
of course. But that 1s in excess of your highest surtax rate, and it
did not seem necessary to go above what they would have to pay if
they distributed to the individual. ) .

Senator BArRkLEY. Aside from this section, the personal holdin,
comdpmg will pay the same that any other corporation would pay

Mr. Parkger. Oh, yes. ‘ o

Senator BaArgLEY. Under the 18 and the ¥ provisions?

Mr. Parker. Exactly.

Senator BARKLEY. Tyhis is an additional tax?

Mz, Panker. An additional tax. '

Senator BargrLey. Whatever the rate here is will be added on to
25—-18 plus 7—because this only applies to the undistributed? :

Mr. Parger. That is right. L

Senator HasTinGgs. As a matter of fact, the effect of this section
351 is to compel them to distribute, is it not, and these penalties really
are rarely ever applied? : ’

Mr. Parker. There are very few that keep a little and pay the tax.
The first information that has come in on the first year is approxi-
mately this: $4,000,000 tax, and $155,000,000 distributed in divi-
dends, so that it is perfectly obvious that this section was very
effective in forcing the distribution of dividends. All that is neces-
sary is to keep these rates sufficiently high, and if we can keep them
even after thoe reduction of these rates of 7 percent, it will still be
higher by 3 percent than existing law, because we have increased the
normal rate from 15 to 18.

Senator Brack. All that being true, Mr. Chairman, I don’t think
anyone has ever offered any legitithate excuse for a personal holding
company. It is simply a method of a man putting his money in
corporations instead ofy taking it directly and I would favor raising
them still higher, because I am opposed to the personal holding com-
panies, I think 1t is a plan and a scheme to evade taxes.

Senator HasTings. How high would you make it?

Senator Brack. I am perfectly willing to make it high enough so
that they could not do business at all. ,

Senator Hastings. How high would you make it?

Senator Brack. As high as possible. .

Senator HasTiNGs. One hundred peréent? =~

Senator Brack. If they still leave some in, it is an indication that

it is advaptageous to them to leays that much in still. This is
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pothing in favor of the Government, pnd it is only to the advantage
of individuals. o o T e
" Mr. Parken, That is probably true in the great majority ff cages;
but we liad a case here, just by way of example, that was I

' Tully ex-
plained before the committee. Hore was & company formed )sro‘m'e
time ago before we had income taxes, that owns the atock of thesé
two clock coripanies, It is really an operating compzm{. It had to
be incorporated under the laws o different States, and they are going
on and operating those two companies, There was no bad purpose
go far as I can see when that corporation was formed, and it appears
difficult for them to got out. , , B

~ SQonator Brack. They could merge without any diiﬁculltg!_, S

Mr. ParkEer. They claim that there would be legal difficulties in

the State of Illinois to merging. They have some rule about domestic
corporations. o ‘
~ Senator Kina. In some of the States they prevent the merger of
dorporations that are rather distinctive in their character, such as for
instance & mining company and the other a real-estate company ; they
prevent mergers. o ,
" Mr. PARKER. You see, you lhiave to prove no intent to avoid sur-
taxes here, Senator. If you come within the definition, the tax falls,
and there is no way out. ,

Senator KinG. Are you ready for the question?

Senator BarLey. What is the question

Senator Barkney. To reduce all of these brackets on personal hold-
ing companies 7 percent. :

Yonator GroreE. Just getting this down by the same amount
which has already been added.

Senator Kina. Those in favor will say “aye”; contrary, “no”.

(The amendment was agreed to.)

Senator ConNnaLLy. Mr, Chairman, 1 am going away tonight, and
1 have & matter which I would like to bring up before the committee.

1 want to present it to the committee some time this morning.

Senator GrorGE. We will get through today.

Senator King. Let us get rid of these procedural matters.

Senator CONNALLY. Very well, so long as it can be taken up hefore
1 have to go. , '

Mr. Parken. Senator Harrison asked me to bring this up. It has
been brought before the committee, but no formal action has been
taken—and that is, whether these small-loan companies that lean
Joss than $300 should be exempt from section 351. -

" Senator Couzens, They charge outrageous interest, don’t they?

; Mr. Parker. The matter has been %ully explained a number of
imes. 4 ‘

"Genator Kina. The chair will entertain a motion.

Senator GrORGE, What was the request? .

Mr, Parker. That these small-loan companies that loan $300 to
individuals be taken out. 4 ( ' -

Senator Couzens. Only out of section 3517 ‘

Mr. Parker. They would have to pay the 7 percent. .
Senafor Couzens. In other words, we would just take then out
of the penalty clause of seetion 3517 | .~ ..., . .. .

i MY;L%&RKE’“H‘,YB&H ~ "': :é;" LI ».é 1-"’ . r..{l: ‘:,- ‘ A‘ ‘;3 7.
* Senator Kina. Mr. Kerit, have you any recommendation,
for the Treasury? o - ’
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Mr. Parker. They ought to be left under section 102, They have
to pay_ the 7 percent and the 18 percent, and they would be subject
to section 102, so that the Treasury’ (;guf | come in and examine and
see if their accumulation was unreasonable, and then they could apply
the surtax in section 102. — .

Senator Coyzens. Well, I make 8 motion that they be exempted
from section 351. o ‘ ' ‘
Senator King, You have heard the motion. Are you ready for
k the question? Those in favor say “‘aye”; contrary, “no.” '
(’f‘he motion is agreed to.) :

Senator Kina. Have you the amendment there?

Mr. Parker. In rough form subject to correction.

Senator Kina. Is there any other matter?

Mr. Parker. Before you finish section 351, Mr. Beaman has some
minor amendments, I think, :

Mr. Beaman. They are only technical amendments. .

Mr, Parken. There are a few technical amendments which we
would like permission to make in section 351 that would not change
the policy, but due to the structure of the act and the definitions.

Senator Kina. Invite the attention of the committée later to those
technical amendments. '

Mr. Parxer. Mr. Kent has another mattor now., ‘

Senator Kina, Is that all you have for the moment, Mr. Parker?

Mr. Parker. I think I have one or two additional small things,

Mr, Beaman. Mr. Chairman, yesterday I brought up a question in
regard to the effect of the earnings and profits of 4 corporation, not
to the tax on the stockholders but, merely on the effect of the earnings
and profits of the corporation that distributes stock by the corpora-
tion in connection with a reorganization or with the issuance of a
stock dividend, and I have a draft here to fmss around if you want to
sec it. It is very long and technical and I can explain it again,

Senator King, I think you had better do it, because there are some
Slenntors here who were not present when you explained it the other
day. _ ‘
Mr. Beaman, The question arises when the corporation pays out
some money or some property, is it out of earnings or profits, or not?

If it is out of earnings or profits, the dividend is taxable to the stock-
holder. - Therefore, whenever distribution is made, you have to find
out what is earnings and profits. _

Now, in determining that question, of course you take off the
earnings and profits all the distributions which are made which are
taxable to stockholders. Tqually you ought not to take off from
earnings and profits tho distributions that are taxable, ’

All t%fat this amendment gays is that if a corporation makes a dis-
tribution of stock to stockimglers and no gain is recognized to the
stockholders who recejve it, that distribution does not diminish the
earnings and profits; they are still there, and if they are later dis-
tributed, it is a taxable dividend. B
.. Secundly, it says that if a corporation makes a stock dividend, e
if that stock dividend is' & nontaxable stock dividend under the
Constitution or under the act of Congress in either case, that distri
bution shall not rgdﬁ"  earnings and profits, but if the stock dividend
is a taxable divi eng? becaiise taxable under the onstitytion and
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because Congress has taxed it, then it shall reduce earnings and profits.
With the proper safeguard that in no case shall a distribution of
stock out of earnings made before' March 1, 1913, be considered as
not producing earnings and profits unless the distribution is exempt
for some other reason other than because it is out of carnings and
profits before March 3; in other words, if it is exempt bécause it is an
Eisner v. McCumber dividend, or if it is exempt because Congress
has exempted it as a stock dividend, regardless of what it is out of;
in either of those two cases, of course, the corporation has ‘still got
the earnings and profits. That is all that this amendment says. It
takes a great many words to say it, because the concatenations of
circumstances are large. :

Senator Couzens. Is it a wise amendment, in your opinion,
Mr. Beaman? .

Mr. Beaman. It seems to me it is almost a self-evident proposition.
The policy is that when a corporation has made a distribution which
is not taxable and a dividend out of earnings and profits, then quite
obviously the earnings and profits ought to be still there for the pur-
pose of determining whether a future distribution is out of earnings
and profits or not.

Senator Brack. What stock dividends are not taxable now under
the law that we would have a right to tax under the Constitution?

Mr. BEaman. We do not know. That is one of the reasons this
amendment is so long.

Senator Brack. Is that complicated any by the recent opinion of
the Supreme Court?

Mr. BeEaman. It is not helped any by the recent opinion. You
see, what happened was, when isner v. McCumber came down, that
said that dividends of common-stock holders were not income within the
Constitution wherein Congress in 1921 put in the law that stock divi-
dends shall not be subject to tax. There is not much in inquiring
what they meant when they did it. I have an idea, but that is neither
here nor there. That is what they said. The Treasury immediately
put out a regulation that that meant exactly what it seems to say on
its face, namely, that dividends paid on stock of a corporation was not
taxable. Whether or not the Constitution permitted the taxation or
not, the Treasury took that view of the law and so interpreted it, and
nobody knows whether the Supreme Court is going to follow tho
Treasury on that Roint. Everybody hopes that this decision handed
down a week ago Monday, I think 1t was, in the Koswood case would"
settle that question, but it does not do it, so we do not know any more
than we dig before whether Congress, when it said in 1921, that Con-
gress said that stock dividends shall not be taxed, whether they said
that stock dividends which cannot be taxed under the Constitution
should not be taxed, or whether they will be taxed.

This House bill in which you gentlemen have concurred had settled
the doubt for the futurs to this extent, that the bill says that stock
dividends shall be taxable just as far as the Supreme Court will let
them be taxed. Just how far that is, still nobody knows, and it is
impossible to write a rule into the statute now which would at(;em{)t
to specify the various onés because nobody has had time to go into it,

snd we did no try to attempt any enumeération, Tt i dafer toleave
it that way. T S O
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Senator BLack. Under the bill as we have it drawn now, whether
there is a computation made of the 7-percent tax on undistributed
dividends, doés the corporation receive credit for distributed stock
dividends that are taxable? v ‘ '

Mr. Beaman. It does; but not for those that are not taxable,

Senator Brack. So that if a corporation desired to do so under this
bill as we have it, it could distribute its dividend either in money or
in stocks which would ba taxable on the individuals and receive credit
for either type of dividends?

Mr. Beaman., That is right.

Senator Brack. There is no doubt about that being absolutely
provided for in the bill? :

Mr. Beaman. Not at all.

Mr, Kenrt. If I may so say, the decision of the Supreme Court in
the Koswood case clarified the situation only to this extent, that it
gives support to the conviction that many of us have had that there
are forms of stock dividend differing from those involved in Kisner v,
McCumber, which are taxable so far as the Constitution is concerned.
The Court’s opinion definitely recognizes that, although it does not
attempt to make any exhaustive enumeration of such dividends, but
so far as the interpretation of the statute 1s concerned, the Court said
that the result which it was reaching would be reached whether Con-

ress had exempted, because of Fisner v. AleCumber, stock dividends
rom taxation or not; that it did not make any difference in the de-
cision of the case and therefore it was not necessary for the Court to
decide, TFurther, the Bureau’s regulations were a propsr interpreta-
tion of the statute,

Senator Connarrny. Did not the Court in this last opinion hold that
stock dividends were taxable?

Mr. BEaman. Ir will take but a minute to describe that case if you
are intorested. 'The corporation had outstanding some preferred stock
and had some earnings and profits. Instead of distributing them in
cash, it gave the preferred stockholders common stock. Now, it is
quite apparent, I think, that if there were a taxable dividend, the
question could never have confronted the Court which did confront
it; namely, what happened was that the man sold not his stock divi-
dend but his old stock for which, we will say, he paid $100. He paid
$100 for this old stock, and now he takes the stock dividend. If that
were a taxable dividend, of course he has his $100 basis for the sale
of his old stock. . .

The Department, however, had mad: a ruling long ago that if a
fellow gets a stock dividend, whenever he gets a stock dividend the
basis o%his $100 shall be allocated and spread over the two. If what
he got was a taxable dividend, nobody could possibly claim that he
had any reduction in his $100 basis. Thereforo, if that was true, and
the court should. say it was a taxable dividend, that would. dispose
of the case right then and there and, of course, the Government would
lose the case and the man would have his basis for $100; but the court
did not do that, They went ahead and examined into the question
whether this ruling of the Department was valid, and yet they say in
another part of the opinion that whether or not this is: a' taxable
dividend is unimportant in this dase, and nobody can make head or
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. Senator ConxaLLy. But in one place that opinion went on to say
that Congress in interpreting the Fisner v. McCuniber case had
stated—I am not talking about the rule of the Department and the
Buresu of Internal Revenue—had indicated that Congress thought
that the ruling was that the stock dividends were not taxable, ‘

Mr. Kenr. I do not think it was so much that they thought Con-
gress had done that, but the Bureau’s regulation, which lmg been in
effect for & great many years, had placed that interpretation on the
action of Congress.

Senator ConnaLLy, I read that portion of the opinion, and it
occurred to me that that interpretation was that the rule is too broad,
and they still had the power to tax in some of these cases. ,

Senator King. Are there any objections to the amendment that has
just been j)resented by Mr, Beaman? The Chair hears none, and it
18 accopted. :

Havo you any others, Mr. Kent?

Mr. Kenr. This is an amendment to the Lonergan amendment.
While this is being distributed, may I bring up again a matter which
J discussed before the committee yesterday, for the purpose of obtain-
ing, if possible, a decision on the question of policy involved with
respect to mutual benefit corporations, and which would include
investment trusts which are taxable under the statute as corporations
where they comply with the conditions of the proposed amendment.

The effect of the proposed amendment, if adopted in principle,
would be to enable such institutions, if they took up 100 percer.t of
their dividends along with their other investment income and capital
gains income into their statutory income, to obtain credit for the
amount of pro rata dividends paid by them during the taxable year;
in other words, if they paid out all of their net income, they would
escape any corporate tax.

Senator CoNNALLY. Any corporate tax?

Mr. Kent. They would escape payment of any corporate tox.

Senator ConnarLLy. Flat or graduated?

Mr. Kent. Flat or graduated. The reasons which are urged in
support ot such special treatment for this group of enterprises is that
they provide a method by which investors may, through buying the
shares or the beneficial certificates of such corporations or trusts,
obtain the benefits of diversification of risk in the investment of their
funds. Each one of these institutions invests in a more or less varied
list of securities. In some cases the trusts of the fixed type, the trust.
instrument in itself, will specify the securities in which the trustees
may invest the funds of the certificate holders. That is, they have
discretion within the limits of that list, but they cannot go outside of
that list in making their investments. .

- It is urged that the imposition of the flat corporate rate—and the
complaint has existed under the present law, it is not by reason of
anything in the new bill except to the extent that the flat rate may be
mcreased—that the payment of the flat rate in such cases reduces so
soriously the yield to the. certificate holders upon their investments
that it will be difficult or impossible for them to continue unless such
a.speciel treatment is provided. - . - . . L

- L merely wish-to point out that in order to take advantage of this
amendment, they must take up 100 percent of their corporate divi-
dends instead of 10 percent, which other corporations are compelled to

4

n
t
8
v

e TR T

laall

L oZ U D

a
d

W

he
tc
d
ce
p

se
(49




' , : v . .
REVENUR -ACE, 1936 35

do, into their adjusted net income; and that they could scarcely afford
not to distribute any of the income received from dividends, becausé
the effect’of doing 80 would be that they would be subjecting them-
selves theteby to an 18-percent rate plus a'7-percent rate, the undis
vided profits rate, on 100 percent of their dividend income. o

If the committee is fdvorable to- the amendmént in principlé, then
I should liké to have permission to present a perfected draft at the
same time that the draft on the corporate liquidation and the reor-
ganization problem is presented. If the committee is not favorable
to the amendment in principle, there is not much in dgoing shead and
undertaking the very considerable labor that would be involved in
perfecting the draft so as to provide safeguard against the abuse of
the amendment. ’

Senator KinG. Do you believe it is so important to the Treasury
lt])ﬁ.% this amendment should be perfected and offered as part of the
i :

Mr. KenT. So far as the Treasury is concerned, I cannot see that
there is any real prejudico in it from a revenue point of view. The
President did indicate in a message which he sent to the Congress, 1
believe prior to the revenue act of a2 year ago, an interest in bona-fide
investment trusts. He stated the view that they were performing a
socially valuable function, and that probably that the method in
which they should be taxed was one which he thought was worthy of
serious consideration,

Senator WarLsn. Without this amendment, they could distribute
all of their income except 90 percent that they received from divi-
dends? ’

Mr. Kenr. Yes.

Senator Wavrsn. This amendment, in order to get that benefit,
would compel them to include that 90 percent?

Mr. Kent. That is right.

Senator WarsH. I think the amendment should be adopted.

Senator Lo ForLerte. Well, Mr. Kent, can you tell me whether
these investment trusts that Senator Walsh and Senator Metcalf
have been discussing, how they differ from other investment trusts?

Mr. Kenr. This amendment, Senator La Folletts, would apply
to all investment trusts which satisfies the conditions. Let me point
out what some of the conditions are. We might think in a perfected
draft that there would be others which would improve it.

One of the conditions is that a trust must not own more than 10 per-
cent of any class of stock or any issue of securities of any other cor-
poration. Thatis to prevent an investment trust or corporation bein
set up for the purpose of obtaining a controlling interest in some othet
corporation and manipulating its affairs. :

Senator LA ForLerTE, Now, for example, let me see if 1 understand
that. Lét us say that this investment trust has $1,000,000 to invest.
It could invest that $1,000,000 in the stock of any one com.pany,
providing the $1,000,000 did not exceed 10 percent of the total stock
of the company they were investing in. o '

_Mr. Kenr. Yes, that is true; and provided that in the process they
did not acquire more than 10 percent of any particular class of stock.
It lstpot- limited to the investment in the voting stock of the cor-
poration, G L A

Senator LA FoLLeTTE. What else?
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Mr. KenT. Another provision in the proposed amendment is that
not more than 10 percent ownership of the securities of the corpora:
tion or trust must be held by any one individual, and one individual
is defined in substantiaily the same manner as in section 351, The
?urpose of that is to prevent one of these companies being set up in a

orm to make it practically a personal holding company. s

Senator WarLsn. There are these fwo distinctions, also. Most of
these trusts are at liberty to distribute as little or as much of the
income as they see fit to their stockholders, This particular type of
trust must distribute all of its net gains and profits that it makes
from the transferring of stocks or securities. Secondly, this particular
type of trust holds itself open, like a savings bank, to pay in cash the
::lertihﬁcate at any time that anyone demands it. No other trust can

o that,

Senator L. ForLeTTE. Senator, I hope you will understand. T am
not positive about this thing and I do not know enough about it
really to discuss it, but I did take the time to go back to the reports
of the stock-exchange practices made by the subcommittee of the
Committes on Banking and Currency, and I would like, if the com-
mittee will bear with me, to read briefly from their report, just to
indicate that there are certain types of trusts which it seems to me
should not be given any particular advantages, and that is the ques-
tion that I raised, whether the conditions set down here could not be
ulsed by these people to bring themselves under the privileges of
the act. .

It won’t take me but a minute. I am not going to burden the
committee. This report starts out with the first heading of *Abuses.”
[Reading:}]

The investment trust has become an important component of the investment
system of our Nation. Availing themselves of the successful record of English
and Scottish investment trusts as a potent sales argument to inveigle the partici-
pation of the public, American financiers, devoid of the tradition, training, view-
point, and competency of the British investment trustees, employed the invest-
ment trust to indulge in venturesome transactions in securities with the “public’s
money'’, and as vehicles for personal profit.

A veritable epidemic of investment trusts afflicted the Nation. The conception
of function of these professed skillful investing managers of the function of an
investment trust was diametrically opposed to the British viewpoint. Our
investment trusts, lacking the essential characteristics of the British companies,
were founded in speculative desire and dedicated to capital appreciation rather
than investment return. The investment trusts of this country, from their
inception, degencrated into a convenient medium of the dominant persons to
consummate transactions permeated with ulterior motives; served to facilitate
the concentration of control of the public’s money; enabled the organizers to
realize incredible profits; camouflaged their real purpose to acquire control of
equities in other companics; and became the receptacles into which the executive
heads unloaded securities which they, or corporations in which they ware inter-
ested, owned.

I shall not road any further out of that, but just to give a little idea.

Under the heading “Concentral of control of public’s money’” the
report states; . '

Through the medium of the investment trust, the organizers were enabled to
acquire control of an amount of the publie’s money grossly out of proportion to
their own original investment. [

In the instance of the United States & Foreign 8eourities Corporation, Dillon,
Read & Co. and its associates, in consideration of the investment of $5,100,000,
procured 50,000 shares of the second-preferred stock and obtained absolute con-

trol of that corporation th_;‘ough the ownemhip of 750,000 shares of commonﬂ'st»ock,

ti
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whgtlxp had the exclusive voting power of the $25,000,000 invested by the American
public. v L
I am not going to bore the committee with reading any more of that,
The next heading liere is “Excessive profits to organizers”, and there
itisstated: -~ ., - -
The organizérs of investment trusts always succceded in devising a finapsial
set-up which allgoated to them a most substantial equity in the company with s
minimum of cash investment. o - '
Under the heading ‘Failure to diversify holdings”, one of the argu-
ments of these;orﬁzilmzatxons_ was that they could diversify for the
smaller investor which he could not do for himself.

: Gt

The report states: :

The organizers of investment trusts in this country merely paid lip service to
this expressed purpose. The record before the subcommittee demonstrates that
the proclaimed intent of diversification was merely a cloak to conceal the real -
purpose—to acquire concentrated holdings in particular industries, thereby sub-
jecting the investor to the very risk he was seeking .o avoid.

And there are examples given of that. . .
Under the heading ¢ ‘Unloading’ of securities on investment
trusts”, the next heading, it states:

Investment trusts possess the functional indicia and connotations of banks.
These investment companies are entrusted with funds by the public with intent
to cffectuate investments which assure the investor of a fair return uponhis
money without subjection to undue risk. As was stated by Clarence Dillon
referring to the United States & Foreign Securitics Corporation, “I am a large
holder of what you call the ‘public’s money.’ ”’

This gunrdianshi{‘) is burdened with the elemental fiduciary duty of fair dealing
at arm’s length with the public. The realization of secretary profits of pecuniary
advantage by the dominant personalitics of these investment trusts, from the
transactions consummated through the medium of these trusts, is repellant to
the concept of true function of these investment companies.

The limited inquiry which this committec has been able to make into invest-
ment trusts exposed a predominance of conflict of interest and duty of investment
managers and their cestui qui trust, the investment public. The record indicates
that the losses sustained are attributable to the fact that these investment
managers resolved those conflicts in their own favor to the pecuniary disadvantage
of the investor. Executive authorities employed the investment trusts as con-
venient receptacles into which to unload securities which they personally, or
corporations, or copartnerships in which they were interested, owned.

And then a lot of examples of how the public was skinned.
. lI am not saying that these companies that you are suggesting need
elp are

S%nator Wawrsn (interposing). There are only five in the country
of this type. ' ’ ‘

Senator La FoLuerre, I am trying to point out for my own point
of view for Mr, Kent that there is a problem here which must be
considered by the committee in connection with this. That is all
I have to say about it. -
. Senator WaLsu. If the Treasury woild not lose any money, would
1t not be in the public interest, decidedly in the interest of these
poor who go into these investment trusts, to require them to distri-
bute every dollar that they take in, and furthermore to be in a_posi-
tion to give them the cash when they want to get it? That is the
osition of that particular trust, and there are only five, and they
ave grown with great rapidity because of these features, A
. Senator I,o FoLLETTE. I confess that at. ﬁhis;'stage of the proceed-
ings I'am unable to pass any intelligent judgment upon this amend-

. 1w -
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ment and the problems that dre involved in it, but I do say that if the
committee adopts the policy, that what little 1 have said here will
put Mr. Kent and the other draftsmen on notice that we want, this
damoendment drawn 'in such a way that itis not going to offer advan-
tages to trusts that are operated, or were operated at least prior to
1929-—maybe they have all reformed—1I do not know enough about
it, but they certainly were indulging in practices in 1929 and before,
that received the condemnation of the investing public as well as the
general public, and th:?r were & part and parcel of the mechanism for
manipulating stock f ces not only to the disadvantage of the in-
vestors in the so-called investment trusts, but to thie disadvantage
of individual investors who were going into thé market that was
rigged against them before they ever put a dollar on the line,

Mpr, Kent. Itis because of my awarenessof some of those problems,
Senator, that I am quite unwilling to say to the committee that the
amendment as now drawn contains adequate safeguards against such
abuses, and it may well be that in the time available it will prove
quite impossible to submit & form of amendment which I can with
confidence assure the committes will contain adequate safeguards.

There have been bad investment tri.ute and good investment trusts.
The bad ones were what you call of ‘the mahagement type, where the
discretion of the trustees is almost unhirited. The good ones have
been more often, although not exclusively, of the fixed type, where
the trustees are limited by the terms of the instrument itse{f. o

Senator WaLsH, I do not want to prolong this, Mr. Kent. Isita
fact that there is a group of these trusts that are apart and distinct
and have o high rating, as high o rating as any bank in the country?

Mr. Kent. I think that is probably true. .

Senator WaLsn. And they should at least have the rights of a bank.

Senator L.a FoLrLerTE. In opening the door to obtain that assistance,
I do not want the public policy or the tax policy of this Government
to be used by the type of trust which, if they are stifl indulging in the
practices that they were before 1929, they ought not to he given any
particular inducement to go on,

Senator Kinc. I understand Mr, Kent is to further consider this
matter and perfect the amendment. There iz no need for further
discussion of it at this time, :

Is there anything else?

Mr. Kenr. I have now the suggested amendment to the Lonergan
amendment. It has been passed around. "

Senator ConnaLLy. [ do not want to interrupt, but I am going to
be away after toda{’, and I would like to present a matter. If I can
be sure that we will meet this afternoon——— .

Senator Kina (interposing). Perhaps we had better consider your
amendment now, Senator Connally. '

Senator ConnaLny. Mr. Chairman, I brought this up the other day
and the chairman assured me that we would have a reconsideration
ofit. 'The committee one day, during a hectic session, voted me down.
I know that the Senator from Michigan is not in sympathy with this,
but I want to bring up again, for revision, the matter of capital gains
in the case of mines, oil wells, and oil leases. The case of mines does
not make so miuch difference, because o mine is a permanent thing
and you can work it or not as you like, but in the case of oil wells and
gas lenses; it is fugitive, and unless the dealer éan sell it promptly, his
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pr(ife'rty is gone, or elso he has to spend more money to d(iig offset
wells and things of that kind. In the old law, we only charged people
16 percent of their actual capital gain and loss. Itis notrfike an n-
come from property, because when you have an income from pm{)erty
you still have your 11)roperty left, but. when you sell an oil well or a
gas well, your capital is gone. o

Under the present law a man will go out and discover an oil lease,
and it is worth $1,000,000. He sells it and he has to pay $770,000.

Senator Warsn. Within what period of the sale?

Senator CoNNALLY. Any time within a year, he has to pay $770,000.
He has got to spend a lot of money to invest and discover it and drill
wells, and all of that, and it is prohibitive. They cannot sell it.

A little later on, we raised the tax to not exceeding 20 percent. 1
want to ask Mr. Parker here—he tells me that his view is that if we

will loosen this up, we will make revenue and we will get money."

Thore are no dealings in these things now. If o corporation does the
same thing, the Gulf Oil Co., or the Standard Oil Co,, or the Texas Co.,,
if they do the same thing, they pay 15 percent and no more, because
it is a corporation; but if it is an individual, he has got to pay out all
he makes in order to make a sale and try to make a profit. That is
not fair nor just. “Cou are turning over the entire oil business to a
few great and powerful corporations. ,

Senator WaLsu. Are you going to confine yourself to oil?

Senator Connarnvny. Oil and gas; fugitive properties.

Senator Couzens. I want to add patents and royalties to it, because
vou have exactly the same thing there.

Senator ConnaLLy. I have no objection to adding that, but I am
confining this to the old law. 1If patents are entitled to be put in,
put them in; but this is a matter that we dealt with, and I want Mr.
Parker to quickly and sharply tell this committee what he thinks
about whether we will get some revenue or not.

Mz, ParkEer. Is it true that if a man makes one of these discoveries
{ou. talked about and there is $1,000,0600 over there, he is going to
1esitate before selling it; there is no doubt about that. What ho can
do if he can will be today with the present tax, he won’t sell, but he
will leuse it. When he leases it, his tax will be very much smaller
than if he sold it. If he sold it, we would get more money if the
transaction takes place. If the transactions do not take place, we
won’t get as much out of the annual income from the operation of that
lease on account of the fact that depletion is given to the legsor and the
lessee, as we would if ho sold it, and then the company won’t go on
with the proposition. Itis purefy a practical matter of whether or not
the rate 1s so high as to prevent wildcatting in oil fileds,

Senator ConnaLLY. It is prohibitive.

Senator Hasrings, If it were incorporated, it would not sell either,
would it? ,

Mr. Parker. There would be no need of this—at first sight you
would say “Why doesn’t the man incorporate and pay the 15 percent
tax?”” The trouble is with the incorporation proposition and the
wildeatter, if he incorporates, of course he comes under the personal
holding company, and if the company sells it, that capital gains will
go into a personal holding company, so we have him through the same
tax as if he sold an individual, -
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Senator ConnaLLy, Suppose. I already have o lease? If I incor-
orate I have to turn my lease into the corporation and that is a sale,
hat is a-'sale from the individual to the corporation. s

Senator. Hastings. But, Senator, -the stockholder of that cor-

poration when he gets the money and his $1,000,000; he reaches into
the surtax brackets, and he is in the same position as individuals.
. Senator ConnaLLY. What I mean is, he cannot incorporate bocause
if he already has his well incorporated, he has got to transfer his
lense over the corporation, and when he does that, that is just the
same as if he sold 1t to Bill Smith or John Jones.

Senator Couzens. Not if he took stock of the percentage in the
ownership. .

Senator ConnaLLY. I do not see why not under our laws. You
have to make affidavit of the value of the property. Suppose it is a
tract of land and does not have any oil. We provide for that if he
holds that for 6 years, he gets a reduced rate; if he holds it 2 years
he gets a reduced rate, because he has spread it out over the period,
If he holds it 5 years he gets a reduced rate, if he holds it 10 years,
he gets a very greatly reduced rate. That is just the.same as an oil
well, except with an oil well, he cannot hold it; he has either got to sell
it or it is gone. Somebody else gets his oil and somebody else gots
his gas, and this differentiates.

I would like very much if the committee will put this in and let it
go to conference. I am willing to raise the rate. I am not going to
quibble about that, but we are going to get some revenue here.

Senator Warsu. It is quite evident that this committee will have
to have another session and report amendments through the cominit-
tee to the floor, and I hope the Senator from Texas will allow this to be
done, because I do not think the committee is in any temper or mood
to discuss amendments, because most of the members want this bill
reported today, and we want to get to the major questic o and decide
that so that we can report the bill.

Senator ConnaLLy. I am going to leave town, and I should like
to have this considered before I go.

Senator Couzens. You can have somebody else put it sn the floor.

Senator WaLsH. I move we consider the mattar of retes,

Senator Kinc. I think the Senator is entitled to have the matter
voted upon. : .

Senator Gurrey. What the Senator from Texas has said is right
along the lines of the problem which arose during the war days, and’
we had to get an amendinent to help out the same situation in order
to get oil enough to run the war. Iam in sympathy with what Sen-
ator Connally is trying to do as an oil man, :

Senator ConnaLLy. We have never until the last revenue bill
departed from the principle I am urging now, and the tax heretofore
has never exceeded 24 percent until the last revenue bill. Simply in
the hope of grasping a lot of money, we enacted the present law which
makes them turn it all in, and Mr. Parker knows that the revenue has
not come in under that. It did come in before the rate was made
prohibitive, : : C R oo C

denator Capper. Mr. Chairman, I come from an oil State, and thére
is merit in the proposal made by the Senator from Texas, I think it
is a fair proposition and it will be to the interests of the Government

L]
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if the proposal submitted by the Senator from Texas were incorpo-
rated in the law, , ‘ :
Senator BArkLBY. Let us put it in and it goes to conference
anyhow. _ : ‘
Senator LA FoLLeErTE. What rate do you suggest?
Senator ConNALLY. Not exceeding 30 percent. T
Senator LA FoLuerTE. What do you think ‘of that, Mr, Parker?
Mr. Parker. Let me understam{ this. It is the same as the old
law, and the old law was not on the gain. The old law was that the
tax shall not exceed 30 percent of the selling price. That is a bigger
base, and that is more protéction to the Government. If it is on 30
percent of the sellini; price, the same as the old law and not on the
eain, that is a considerably bigger amount.

Senator ConnarnLy, This is on selling price. It may be more than

the gain, .

Mr. Parker. If $1,000,000 is the selling price, his gain might have
been only $900,000. ‘

Senator ConnarLLy. Or $500,000 or $600,000.

Mr. Parker. In which case, 30 percent, his tax, would only be
$150,000. So you are putting this on a selling price, the same as
the old law, and that makes quite a lot of difference.

Senator ConnaLny, In favor of the Government.

Mr. Parker. I think if you put it there, we would be around the
place where we would get the most revenue without freezing the
transactions.

Senator Kinag. Is tho committeo ready to vote upon the matter?

Senator Connarry. I should like it voted upon. ,

Senator Couzens. I understand the last time you wanted to vote
on this, you wanted to claim it to be retroactive?

Senator Connarny. No.

Senator Xing. If there is no objection, it will be incorporated and
go to the conference.

Senator LoNERGAN, May we pass on the insurance amendment?

Senator Kine. Mr. Kent, have you anything on that?

Mr. Kent. The committes yesterday adopted one amendment to
the Lonergan amendment to make it clear that the proceeds of the
})olicy were included in the gross estate, and then the proceeds as
ar as used to pay the tax, is allowed as a deduction. o suggest
this further amendment: ‘ '

Paie 2, strike out all after the comma in line 10 through line 13, and insert:

“That the proceeds of golicies on which the premium«lg?xing period is less than
ten years, or on which the premiums are not substantially equal in amount for
each of the first ten years of the life of the policy, or on which more than one
year's {)remium has been J)aid_ in advance, shall noé/ be deductible: Provided fur-
ther, That the amount deductibleas aforesaid shall not.include premiums paid in
advance, and shall not exceed $1,000,000.” S :

There i just one item in there, the phrase ‘“on :which more than 1
year’s premium has been paid in advance.”, . ' .

We have been talking over the matter and .believe that that is
necessary to_close a possibly serious loophole if some fly-by-night
company wishes to make a collusive arrangement with a policy holder.
I do not anticipate any such difficulty with reputable companies, but
one never can be sure, and I cannot see that it would measurably
affect the general purpose of the amendment. o

e e e b SER T eyt e e
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.- Senator LonpreaN. Mr. Kent, I-'would like to have inserted, if you
will, please, in your copy—- . R

Senator Kina (interposing). Before you withdraw, Mr. Kent, I
understood from some source that I regard as authentic, that Senator
Lonergan’s amendment, if we adopt it, would cost the Government
$40,000,000. B A

Senator LA ForLerre. Mr. Seltzer, have you your final estimate
on that? ‘ , L

Senator Kina. I was wondering what the facts ave. 4

Senator LoNERGAN. Can we not dispose of this and then go into
the figures? '

Senator Kina. Very well.

Senator Loneraan. Mr. Kent, will you please take your copy and
if you will follow me (reading): ,

That the procecds of policies on which the premium-paying period.

I want to have inserted after that word “period’’, “as provided
in the policy.” : _

Senator Couzrns, I think that leaves it open to all kinds of a policy.

Senator LoNErdAN. I beg your pardon. It was ambiguous,
“That the proceeds of policies on which the premium-paying period
is less than 10 ycars”--the words “premium-paying period.” Sup-
posing John Jones has his life insured and he pays one premium or he
pays two premiums. This is ambiguous. In that casc that policy-
holder’s estate would not have tho advantage of this. We are talking
now of term insurance, a 10-year policy, and therefore we should
incorporate the words “‘as provided in the policy.”

Senator Warsu. What difference docs it make whether it provides
payments every 3 months or every year? [t is the same thing.

enator King. What do you thini of that, Mr. Kent?

Mr. Kenrt. What we had i mind was to exclude any policies which
could become paid up in less than the 10-year period.

Senator Lonkrcan. You accept that amendment, do you not?
It makes it clear,

Mr. Beaman. 1 do not think you need the word “as.”’

Sonator Lonercan. Well, that i all right.

Senator BarkLEY. It would have to be provided in the policy or
there would not be any premium-paying period,

Senator Kine. Is there any objection?

Senator LoNnerGan. That is on this amendment that I offered? ..

Senator La FoLLerTe. Have you an estimate now?

Mr, SevrzeEr. We have not completed——

Senator LoNERGAN. I beg your pardon. Do I understand that
has been adopted?.

Senator Kina. That is adopted, yes, Now, Mr, Seltzer.

Mr, Senrzer. We have not completed a final estimate of the
probable loss resulting from this amendment for the calendar year
1936 or for the fiscal year period. For one thing, it depends upon
whether the period allowed for returns remains at 15 months from
tlhe tiime of death, or whether it is made for a year from the time of
death, : : .

Also we want to play with the figures a little bit more, but I do not
think that there is any doubt that over a period of years, this amend-
ment is capable of reducing the revenues of the Government by some-
thing in the neighborhood of $60,000,000, and for this reason: The

et g
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exemption of the insurance policy comes off in effect from the top
brackeét of an' estate. In the second place, it is the larger estdtes,
usually, that get tho best legal advice, and the large estates can be
expected to be'protected in this respect. © We found, for example, e
estimate that during the fiscal year of 1936, our estate tax levies will
aggregate about $191,000,000, the Federal Government’s share ‘of it.
In the fiscal yéar 1937, $268,000,000. For the calendar ycar 1936,
we expect the tax liability accuring to be in the neighborhood of
$300,000,000. - ‘ o

1 would’ want to check a little more carefully than I have had
timo to, but 1 would say offhand that this $301,000,000 tax represents
something between 18 percent aml 19 percent of the net value of
the estate; or, let me put it this way, that on an over-all basis, the
totality offective rate of tax on estates would average somewhere
between 18 percent and 19 percent. I make that statement subject-
ta correction, :

What you in effect do is to make it possible to reduce your revenues
from the estate taxes by that percentage of 18 or 19 percent; that is to
sny, if all decedents subject to estate taxes took out policies payable
to the Government in the amount, or roughly in the amount, of the tax
that would be borne by their estates, the revenues would be reduced
by about 19 percent.

Senator Hasrtings. Hlave you taken into consideration the fact
that the chances are that these kinds of policies will increase cstates
over what they would normally be; for instance, if there is an estate
worth $10,000,000, and the person took out a $1,000,000 policy, are
not the chances that that wall be $1,000,000 more than he otherwise
would have had except the amount that he pays in premiums?

Mr. Sevrzer. Where would he get the money to pay his premiums?

Senator Hasrinas. I say, it takes off something for that.

Mr. Senrzer. Is it not really just a transformation of the character
of the composition of the estate? More consiste of insurance and
consists to a lesser extent of something else. C

Senator Hastinags. It depends on how long he lives. ‘

Mr. Sevtzer. Unless the insurance companies lose money.

Senator Gerry. Mr. Chairman, I would like to ask & question on
this. I think the Treasury has absolutely misconcsived the whole
theory of it. What has really happened, and the Senator from
Delaware brought it out, is where a man has a big cstate, we will say
Ror9or10 miﬁions, what he does in this is he saves a cerfain amount
of money that he would not otherwise save to put into an insurance
policy, making the Government the beneficiary. That is the first
thing fe'does. ~ If there is not this clause in the bi 1, he won’t put it into
that insurance policy; he probably would not put it into nnyt;hihlg,
There are other ways of taking out insurance, and he can probably
get around it very much more easily. For instance, a man can take
out an ingurance policy on his death, and the Government cannot
collect p cent. ~~ . S .

Anothér thing which the Treasury is entirely oveilooking is the
question of what we brought out lasgt year, of wherea man is on’in
yedts and one of two'in the family own a‘miﬂ and they féel that they
will not be able to realize because that i hot liquidate assets and they

will not be able to realize on' the estate so they are probably going to
liquidate, they are not going to borrow money, they are not going to
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make anything like the money which the Government will get the
taxes on urless they feel they have some security, On top of that,
you had the cases in 1929 where the thing was at the top of the
market. You have got a provision which we helped a little bit in
this bill of where you can put it over a year, but even then you may
not be able to realize, amf g'ou have many estates—I have a case I
brought up—you may not be able to realize on the estate when the
man dies because they do not keep the money in going concerns, and
the result is going to be, if you got this insurance policy with the
Government as the beneficiary of it, you are going to get cash right
away and you are going to get the advantage of that cash,

Personally, I think your figures are based absolutely on a theoretical
actuary basis, and that you are going to make money and not lose it.
It is not just sitting down and taking figures on what you will get, and
a lot of people will get around to taking insurance on another person's
life and they getting the benefit of it.

Senator Covuzens. I would like to have an amendment drafted—I

am not going to ask the committee to do it now—that this would not
apply to estates exceeding $1,000,000. The application of this pro-
vision would not apply to estates with a net value of more than
$1,000,000.
T think this provision is not defensible for big estates. I see no
reason why big estates should have the provisions of this amendment,
1 do see some advantage and some desirability if the amendment is
applied to the small estates which the Senator from Connecticut has
been referring to, and others where they might break up a big busi-
ness, but in the big estates, I see no reason for this application, and
1 would like to have such an amendment prepared to limit it to estates
of a million dollars net or less, and then we will take it up later.

Senator Gerry. Of course I disagree with the Senator from Mich-
égan. What they can always do is to insure outside, and I think the

reasury will lose money on the big estates. I think you are going
to need it.

Senator LoNercaN. I think this, Mr, Chairman. I think in most
cases that the policies will be in amounts far in excess of the sum
found due the Government, and that excess of course will be taxable;
there is not any question about that. I also believe that most of the
policies that will be issued will be issued for comparatively small sums,
say $25,000 to $50,000.

Senator Covzens. My amendment probably would not affect that,,

Senator LoNErGaN. That is my judgment from my knowledge of
my own section of the country. You must bear this in mind, that
the United States Government loses a great deal of money where the
estates are unable to pay, estates of individuals and of corporations.
Let us make the test. If we find we are losing money, we can deal
with it in a year or two from now, but let us make the test.

Senator Couzens. But then the policies are all in effect.

Senator LA FoLuerTe. Then they are a vested interest.

Senator Gerry. The Senator from Michigan was not here when
we had this question of estate inheritance taxes up.

Senator Couzens. You can inform me outsid‘t)a of the committee
room. Let us get down to the next thing. .

Senator Gerry. I think I have a right to be heard.

§
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Senator Couzens. There is no objection to your being heard, but
you are going to inform, and I say that you can inform me outside of
the committee room, o -

Senator GerrY. I do not think it is necessary to inform the Senator
if he does not wish to be. But I do.think there is this proposition
that the testimony showed last year very clearly, that the tax would
be 11.00 percent and over. They admitted that, because they cannot
realize. \ »

I frankly think that the Government will make money on it, and
if you are going to confine it to the taxes that you have in the_ 1934
act, you are going to get into the difficulties of raising money. I have
a case now which I put \:{p to the Treasury, where a small estate, or a
large trust, where a man died in 1900, where the beneficiary is probably
goingfto owe the Government money, and there is no way she can get
out of it. : o : :

Senator La FoLLerTE. Mr. Seltzer, just briefly once more, I want
to ask you for the record: Did you take into account in making this
estimate for this committee and will you take into account when you
furnish it firally, your final estimate, thoe experience of the Govern-
ment so far as it has had experience in regard to losses due to the
insolvency of estates?

Senator GErRrRY. And will you take ito account how many of those
have been decided since the act of 1934 has gone into effect, and the
act of 1935, because you have not had any settled in that time,

Mr. Serrzer. We shall of course take those facts into account.

Senator GErry. Will you give me the numbers?

Mr. Seurzer. As far as I understand the situation, there is no
prohibition today against individuals taking out life-insurance policies
to provide their estates with the liquid funds necessary to pay estate
taxes. The only change that this law makes is to provide a special
extra inducement in the form of a tax saving.

Senator GeErry. Why in the high brackets would any individual
take out life-estate insurance when the Government will collect 70
percent of it? Of course what will happen is not that. The heirs
will take out the insurance on the decedent’s life, and they won’t
pay any tax.

enator Kina. Is there anything further?

Mr. KenT. I merely want to ask one further question: Does the
committee wish this amendment to apply to decedents dying before
the enactmont of the act?. .

Senator GerrY. Personally, as a member of the subcommittee, I
think that is ebsolutely wrong.

Mr. K .N1. That it should not apply retroactively?

Senator Grrry. Retroactively? II)\IO. ’

Mr. Kenr. That should be added on then.

Senator Gerry, What do you mean by that?

Mr. KenT. Suppose that someone dying before the effective date
of this act has taken out an insurance policy the proceeds of which
are to be used for the payment of taxes?

Senator Warsn. Should they have the past premiums paid de-
ducted? Of course not. .

Senator LonereaN. My judgment would be it should be effective
as of the date of the passage.
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The CralrMAN. I understand- Senator Couzens has - offered -an
amendment. T s I

Senator Couzrns. I want it prepared. I will offer it at some:other
time. I do not want to take up the time of the committee.

Mr, Kent. I hesitate to take up any ‘'more of the time of the com-
mittee. But I have one other matter and then T am through.

In seotion 211 (b) which contains the phrase ‘‘engaged in.trade or
business in the United States’” this is not an exclusive definition, . It
simply includes one thing and does not include another thing. There
are two problems that are likely to be troublesome. The phrase
“engaged in trade or business in' the United States” includes any
personal service profit within the United States during the taxable
year of a professional character or otherwise, that is, other than
services rendered for a nonresident alien employer by a nonresident
alien individugd temporarily present in the United States for a period
or J)ex-iods not exceeding n total of 90 days during the taxable year
and whose compensation for such services does not exceed in the
ag%regate $3,000.

+ 'The purpose of that is to take care of these commercial traveler cases
and business executives coming over here for a short period of time
to negotinte business contracts.

Such phrase does-not, however, include the effecting of transactions in the
United States in stocks, securities, or commodities through a resident broker,
commission agent, or custodian.

Senator Warsu. | move that it be adopted.

Senator King. Without objection, it will be adopted. Are there
any other amendments? ‘ '

Senator Couzens. I hesitate to do this, but there has been a long
controversy about taxing these apostolic organizations who have a
community interest, such as the House of David, the Shakers, and so
on, the Holy Rollers, and all of those. They are not permitted to
deduct: the married man’s or single man’s allowance, and they are
taxed as a corporation. When they enter these organizations, they
put in all of their property, 1 understand, and do a comnmunity busi-
ness, run community farms, and all of the revenue is put in one pot
and they are taxed as a corporation, and the married people in these
organizations are not permitted to deduct anything for being married,
or the single men for being single. So they have been imposed on for
a number of ysars by that application of the law to them.

T would like, if there is not too much objection, to have an amend-
ment drawn and later submitted to the committeo covering that
q‘uestion. There are a number of organizations :throughout the
Nation who are very adversely affected, and it does seem (o me an
antireligious procedure to follow in the tax law. a

Senator WarLsa. Of course, there is no-objection. C

Senator Kina. Mr. Beaman, I talked this over with you and some
of the other experts tlie' other evening down in your rendezvous.
Did you prepare something?’ R o T :

Mr, Parxer. This is a rather difficult proposition.: - .

Senator LiaA ForuerTr: It seems to me thisig something that could
be handled by the Bureau. , o S
+ ' Sehdtor Covzens.’ I do not want to - take up the committeo’s time,
but I have here a memorandum of a memoranduin‘of law; opinion 550,
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which was-issued in 1916; and a memorandum sigred by Mr, Ballan-
tine, June 1918, in which they took no eognizance.of it. .- = .

Senator La ﬁonnmwm: The trouble‘is they, held that these people
are not religious organizations because they.do not belong to an-
acceptcd religion,’ but to them. it is just as much a religion as any
other kind of a religion. o

Senator Couzens. ‘It does not seem to me that there is any justi-
fication for it at all. ‘

Senator LA ForrerTE. If you would hold that they are n religion,
they would get out under section 101. ¢ . .

Mr. Kenrt, I do not think so L :

Senator WarLsn (intorposing). Can we agree that the amendment
can be ordered and submitted to the committee later? -

Mr. Kent. I do not believe that section 101 is broad enough to
cover them, because that provides that no part of the earnings shall -
inure to any individuals. These people are getting individually the
benefits of community earnings even though the funds as such are
not divided between them. -

Senator Couzens. Yes; but they are not getting the benefit of the
earnings to the extent that the married man gets an exemption of
$2,500. They probably make $500 or $600, and an ordinary person
would be exempt and they are not exempt.

Senator La I'oLLeTTE. If you just decide they were n religious
crganization;, then you would be confronted with the decision on sec~
tion 101, and you could have taken care of it that way, and it is a lot
easier than trying to put something in the law, because it is going to
look very funny when you get through with it, I do not care how long
you and Mr. Beaman and Mr. O’Brien work on it.

Senator KiNa. Prepare an amendment covering that,

Senator Couzens. And you can submit it to me,

Senator Kina. Mr. Seltzer has-just advised the Chair that Senator
Harrison prior to his unfortunate departure from the committee
because of illness, asked him to prepare estimates on estate taxes.

Mr. SeutzeR. On certain revisions of exemptions from estate taxes.
I do not know whether you gentlemen are interested in getting these
estimates or not, :

Senator WarLsn. Was it to raise revenuoe?

Mr. SeLrzER. Yes.

Senator Wars#. How much were you able to raise by the tax?

Mr. SeunrzeRr. There are several varieties of these changes that
were suggested. When one of them %ot; into full operation, 1t would
raise $563,000,000 a year on the basis of the 1936 conditions. Another
would raise $47,000,000 a year. A third would raise $44,000,000, and
a fourth would raise $40,000,Q00 a year.

Senator BArkrLey. How fong does it take them to get into full
operation? .

Mr. Sevrzer, That depends on your dating, you gee. -When you
make returns filed 15 months after death, that is one story.

Senator BarkrLey. How much would it increase revenue for 1936?

Mr, Sevrzer. It depends on how you make the dates iu the law.

Senator Gerry. But you cannot change the datein the law on that.
That is one thing we went over last ﬂyear in 1935.

flf\;ifxr' Ptnxmn. It would bave to afiect decedents dying after passage
of the act.
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- Senator Barkrry. You would have to know how many people

died and how much they are worth. : :
Senator La Foruerre. And that would be a year after that, because

you have a year to file. . ,
Senator Warsa. I move the estimates be put in the record for the

benefit of the committee. . ]
Senator BarkrLey., It would not appreciably increase the revenue

for this year.

Senator Lo ForLterTe. It would not increase it for 1936.

Senator King. It has been moved that they be put in the record
for the benefit of the committee for future uses. If there is no objec-
tion, Mr. Seltzer’s estimates will be included in the record.

(The estimates referred to are as follows:)

ESTIMATED ADDITIONAL RBVENUB UNDER VARIOUS EsTATE TAX PROPOSALS

Proposal I: In place of the present specific exemption of $40,000 in cumput(i,a%
the net estate subject to the additional estate tax, a specific exemption of $40,
would be allowed in full on net estates (before deducting a specific exemption)
of $40,000 or less, would be reduced gradually on net estates between $40,000
ang $80,000, and would be eliminated entirely in the case of net estates of $80,000
and over,
Estimated additional revenue, calendar year 1987
In milllons
. of dollars

If made retroactive to Jan. 1, 1936, and returns filed 1 year after death.._. 53
If made retroactive to Jan. 1, 1936, and returns filed 15 months after death

as provided by the Revenue Act of 1935 ___.____ e e 40
If made effective June 15, 1936, and returns filed 1 year after death._.._.__ 29
If made effective June 15, 1936, and returns filed 15 months after death as

provided by the Revenue Act of 19356 __ . . .. .. _._..__. 15

Proposal I1: Same as proposal 1 except that the specific exemption for com-
puting the net estate subject to the additional estate tax would be reduced gradu-
ally on net estates between $40,000 and $100,000 and would be eliminated entirely
in the case of estates of $100,000 and over.

Estimated additional rever.ile, calendar year 1937
: In millions
of dollars
If made retroactive to Jan. 1, 1936, and returns filed 1 year after death_.. 47
If made retroactive to Jan. 1, 1936, and returns filed 15 months after death as

provided by the Revenue Aet of 1935 __ __ . . . ... 35
If made effective June 15, 1936, and returns filed 1 year after death_______ 25
If made effective June 15, 1936, and returns filed 15 months after death.... 14

Proposal ITI: Same as proposal I except that the specific exemption for com-
puting the net estate subject to the additional estate tax would be reduced,
gradually for net estates between $40,000 and $120,000 and would be eliminated
entirely in the case of net estates of $120,000 and over.

Estimated additional revenue, calendar year 1987

. I;nl Zslglom
ociars
If made retroactive to Jan. 1, 1936, and returns‘filed 1 year aftér-death__ 44
If made retroactive to Jan. 1, 1936, and returns filed 15 months after death
-as provided by the: Revenue Act of 1935.. .. ... deemeanan P 33
If made effective June 15, 1936, and returns filed 1 year after death_. ... 24
If made effective June 15, 1938, and returns filed 15 months after death__.- - 13

Proposal IV: The present specific exemption of $40,000, in com&nting the net
estate, would be repealed, but a credit against the adéitional estate tax equal to
the estate tax on $40,000 would be allowed. : ' ; '

i
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§~: 3 . Estimated additional revenue,.calendar year 1987 '
b i ‘ ) ) . in 7 {lons
2 : ' of dollars
If made retroactive to Jan, 1, 1936, and returns filed 1 ycar after death. . 40
If made retroactive to Jan. 1, 1036, and returns filed 15 months after death
as provided by the Revenue Act of 1935 ... .. . ... ... 30
If inade effective June 15, 1936, and returns filed 1 year after death.___. 22
If made effective June 15, 1936, and returns filed 15 months after death__ 12

This proposal would have the effect of making the $40,000 exemption of equal
value in tax reduction to all sizes of estates.

Senator King. Is there anything else?

Seantor LA FovLerre. I would like to ascertain whether this com-
mittee would entertain a consideration of an amendment looking to
get some additional revenue from the surtax brackets which were not
touched in the 1935 act. I am not talking about $100,000 brackets or
reducing the brackets or anything of that kind, but whether they
would be willing to consider getting additional revenue from those
surtax payers who were not required to increase their contribution to
the Federal Government in this emergency by any of the tax legisla-
tion we have passed heretofore.

Senator WaLsx, And regardless of whatever rates we decided upon
to go upon corporate income?

Senator LA FoLLeTTE, Precisely.

Senator Warsu. Why can we not get the corporate rates finished
once and for all?

Senator LA FoLLerTE. There is a motion pending to report the bill,
and the only way I could get any committee consideration of this
principle is in that way. There is a motion pending by Senator
Gieorge moving to report the bill as it was agreed upon some days
ago, namely, a flat 18 percent on corporations and a 7-percent tax on
undistributed profits.

Senator WawLsu. There was some taik about changing that 18 per-
cent to a graduated rate. Has that been abandoned?

Senator King. There has been no concrote suggestion.

Senator BarkrLey. It is perfectly evident, it seems to me, that this
bhill as worked out up to date does not raise the require(i revenue.
I think everybody admits that.

Senator Lo FoLLerre. That is my point.

Senator Barkrey. I have stated frequently that I was willing to
increase the normal rate up to 5 percent, but I would rather get it
somewhere else. Informally there has been worked out some slight
increase on the rate on surtaxes that will raise anywhere from
$60,000,000 to $100,000,000, which I think ought to go into this bill.

Senator La FourLerte. I do think, Senator Barkley, that that is so.
I do not see how this committee can defend its position by going on the
floor with a bill that on its face does not raise as much money as the
President has requested and does not raise within $150,000,000 of
what the House hds raised in its bill, and I am willin% to vote for
almost any sort of an increase that is reasonable on any of theso brack-
ets that will get that money. : -

. My position is, Senator Barkley, that e are much more justified
in asking for an increase in the surtax brackets that have not yet
been increased than we are, for instance, in increasing the normal,
because that applies to everybody. without regard to ability to pay.
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Senator Kind. May I say that I asked Mr. Parker last evening—-—
"Senator Barkuey (interposing). What are those brackets that
have not been raised? : o :

Senator LA Fourerre, From $4,000 to $50,000.

Senator BArgLeY. I think we should start :

Senator LA FouLerTE (interposing). I do not care where we start.
But, in principle, would not the committes be willing to get from
$50,000,000 to $100,000,000 by a reasonable increase in those surtax
brackets that have not yet been touched?

Senator King. I asked Mr. Parker last ovening to prosent the
figures here on surtaxes where there is a sort of a lag, as there is from
about $4,000 to $10,000 up to $50,000 or $60,000, to raise about
$50,000,000 or $60,000,000, and I think he has done so., Have you
that here?

Mr. Parger. I can go through all of the figures——

Senator Grrry (interposing). Mr. Parker, will you give us the
page of the bill?

enator BARkLEY. Page 8.
Mr, Parker. We had an estimate for Senator King where he pro-
osed to raise the surtaxes between $4,000 and $62,000 by 1 percent
In some cases, 2 percent in other cases and 3 porcent in others.

Senator King. Those are estimates that I submitted to the com-
mittee almost the first day we met. :

Mr. Parker. That estimate was $154,000,000.

The rates I am goin§ to give you now are approximately one-third
of that amount, and s 10\ulg1 therefore yield between $50,000,000 and
$60,000,000. 'That estimate, though, 18 not a Treasury estimate, but
it will be in that neighborhood.

On page 8, at the bottom of the page, line 23, upon net incomes in
excess of $6,000 and not in excess of $8,000, instead of 5 percent, 6
percent.

Line 24, $200 upon surtax to $8,000. That is $20 increase there,

Senator Xine. That is just 1 percent, is it not?

Mr. Parker. That is 1 percent in the $6,000 to $8,000 bracket, so
that & man who has a surtax net income of $8,000 will pay $20 more
tax than he does now. .

Page 9, on line 1, strike “6’’ and put in “7”. That will make $340
upon surtax on incomes of $10,000, an increase of $40.

Line 6, strike out “7”’ and put in “8”.

Line 7, strike “$440” and put in “$500".

Line 9, strike “‘8”’ and put in ‘9",

-Line 11, strike “$600” and put in ‘‘$680”. In other words, on a
$14,000 surtax the surtax will be increased $80.

Without reading all of these, each one of these rates in each one of
the brackets will be increased 1 percent; that is, 11 is increased to 12;
13 is increased to 14.

Senator HasTiNgs. How far do you know? What is line 15?

‘Mr. PArkEr. Line 13, change 9" to 10",

Line 15, strike out ‘‘$780” and put in “$880".

Line 17, strike out ““11” and put in 12",

Line 19, strike out “$1,000"” and put in ‘‘$1,120”.

Senator Byrp. It is just 1 percent straight through, is it not?

Mr. PArkBR. Yes; but they wanted them read. -

Line 21, strike out 13" and put in “14”,
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Line 23, strike:out *“$1,260” and put in““$1,400", .

\ Sena}t]or King, It is the equivalent of 1 percent right straighit
through. R .

Mr.g.l’mxmn. Page 10, line 1, strike “15”” and put in “16"’, i

Line 3, strike out “$1,560” and put in “$1,720". :

Line 5, strike out “17"’ and insert ‘18", :

Line 7, strike out ““$2,240" and insert ‘‘$2,440". D

Line 9, strike out ‘19"’ and insert ‘20", :

Line 11, strike out “$3,380"’ and insert ‘‘$3,640”. :

Line 13, strike out “21”’ and insert ‘22",

Line 15, strike out ‘‘$4,640’’ and insert ‘‘$4,9690",

Line 17, strike out ‘24" and insert ‘25"

Line 19, strike out “$6,080” and insert “$6,460"".

Line 21, strike out “27’’ and insert 28",

Line 23, strike out “$7,700’' and insert “$8,140.”

At that point there is $440 increase in the surtax. There is no
more change in the rates. That $440 increase will continue through-
out now. For instance, on page 11, line 3, strike out “$9,650”’ and
put in “$10,000.””

| St;gmb‘?r Couzens. In other words, you add $440 all the way down
the line

Senator GEorGE. A straight addition without any increase?

Mr. PARkER. Yes.

Senator GeorGe. You started to increase at $6,0007?

Mr. PArkER. Yeos.

Senator GEorGE. And the increase ends at what?

Mr. PAarger. At $50,000, excopt that that $440 keeps right on.

Senator King. And the 1 percent is the basis of the increase?

Mr. Parker. Yes; § percent in those brackets.

Senator Kinc. And that will give how much additional revenue?

Mr. Parker. Around $50,000,000.

Senator Barkrey. I move that this amendment be agreed to.

Senator Couvzens, I support it.

" Senator Kine. As many as are in favor will say ‘‘aye’”’; contrary
“no.”’

(The amendment is agreed to.)

Senator GErrY. Senator Clark asked me to vote him against it.

Senator George. Mr. Chairman, T suggest one change in the flat
tax. We have heretofore imposed fixed or agreed upon, and the
committee has adopted a flat 18 percent on corporate profits, net
taxable income, but we gave a deduction of $1,000 for corporations
up to $15,000. F am advised that we will get the same result if we
omit that deduction of $1,000 up to $15,000 and impose the graduated
scale of 15.5 percent on the first $2,000; 16 percent on the next $13,00Q;
é;lopgggent on the next $25,000, and 18 percent on the balance over

,000. ) o ,

Mr. Pakrker, ‘That was my estimate. I would like to have Mr,
Seltzer say something on that.

Mr: Seurzer. 1 cannot give you an offhand answer.

Mr. PargER. Do you think it makes much difference? You deal
with those things.: © - 2 . :

Senator Georar. Do you think it would make much difference?

You have the schedules there. .
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Mr. Parker. From your estimates, I would not think that it
makes much difference.

Senator Couzens. While your are considering that, I want to say
this, that I do not think the committee is in & humor now to put in
cushions, but I want to make it plain that I am going to try as well
as I can on the floor of the Senate to try to get cushions on this tax
on undistributed earnings. If the committes were in a humor to
consider it now, I would bring it up. But I think this tax of 7 percent
on indistributed earnings is an unwise thing without any cushions.
I do not want to impose on the committee by taking the time now,

Senator BarkrLey. I understood that the fixing of cushions was
contingent upon & high graduated rate on undistributed earnings and
the 7 percent was agreed upon as the simplest manner to get away {rom
cushions. The Senator from Michigan doés not agree on that, but I
think that was tho fecling of the committee,

Senator Couzens. I think that was, and that is the reason I brought
it up now. I do not know whether anybody has changed his mind
since then. That is quite & substantial tax on a person who is in debt
and obligated not to pay any dividends, and if the committee is not
in any humor to consider cushions with respect to that 7 percent, I will
iust say that T will try to put it on on the floor of the Senate.

Senator Hasrings. It seems to me that everybody agrees on the
subject of cushions here that ———1 got the impression that everybody
agreed that it should apply to corporations that had a contract
which prevented them from paying out their dividends. I understood
that was a simple proposition to put in, which everybody was agree-
able to. I do not mean that any formal action was taken on it, but
the various members expressed themselves.

Senator Warsu. 1 think the subject matter of that that Senator
Couzens mentions is very proper to discuss tomorrow morning or
Monday morning after the bill is reported.

Mr. Serrzer. With regard to the graduated rates, we find on the
first test that the thing would be about the same,

Senator Grorae. That is approximate, of course. I understand
it is just an estimate. I move that the flat rate heretofore agreed
upon by the committee, and I ask unanimous consent that we recon-
sider that, and that these graduated rates be inserted in lieu thereof:
15.5 percent on the first $2,000, 16 percent on the next $13,000,
11 percent on the next $25,000, 18 percent on the balance over
$40,000. : , "

Senator Byrp. That takes the same rates as now existing and
simply adds 3 percent straight through. . :

Mr, Parxer, That 3 percent is added io all existing rates in the
present act. . “ .

Senator Brack. I do not suppose it would be worth while to offer
an amendment, but I would personally like to see that the rates start

at 12.56 percent as they did before, and make an equal distribution

between there and the bigher figures that Senator George has sug-
gested. I do not believe it would change the revenue very much.
Senator Kina. 'We have just cut out the $1,000 credit.
Senator Brack, That is one of the reasons that I would like to keep
the smaller rates down. . : - .
Senator King. If there is no objection to the amendment just
offered by Senator George it will be adopted.
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Mr. BeaMaN. Does that apply to insurance companies?

Senator Kina. Mr. Beaman has asked a pertinent question. Does
it apply to insurance companies? o Cor

r. Parker. We always have given them the same basic rate.

Mr. Beaman. Do you want to ?eave the $1,000 credit to them?

Senator Georan.. No. Take away the $1,000 credit. .

Mr. Parker. I should think after all, perhaps the same argument
would hold. You have a small bank that makes $1,000; 18 percent
is a pretty heavy rate. You have a small insurance company that
makes $1,000, therefore I should think offhand that the graduated
rates should apply to them.

Senator Byrp. Does it apply to them now?

Mr. Parker. Yes. ~

Sénator Byrp. My understanding is we are just continuing the
sume rates with 3 percent added. v —

Senator Kina. Yes. Any other questions?

Mr. Beaman. How about foreign corporations?

Mr. Kent. The committee has imposed on them a flat rate of 22
percent without specific credit. Under the present law they get the
benefit of the graduation. .

Senator Kinag. Leave it the same way.

Mr. Parker. I do not see why we should give them the benefit o
graduation.

Mr. Kent, I simply raised the question.

Mr. Parkrer. We do not know how much outside income they have
got.

Senator King. The motion is adopted as amended.

Senator Brack. Is it proper to offer an amendment—-—

Senator Couzens (interposing). If the committee will look at page
25 of the bill, I would like to have them if you will, adopt this section
15 which contracts not to pay dividends, only that portion of it which
applies to dividends. I think that perhaps is the only cushion they
need, and it would save a lot of discussion on the floor of the Senate.

Senator WaLsu. Mr. Scltzer has just stated to me that if we adopt
the House cushions, it would only take about $10,000,000 away on
this bill. But it would be very hard to work it out.

. Senator Couvzens. I am not proposing to adopt them all. In sec-
tion 15, contracts not to pay dividends. As I understand it, that
first provision ends on line $ of page 26? ,

Mr. Parker. That is right. That is the least objectionable
cushion, because it does not have any reference to earnings and profits,
the thing that we were worried about in respect to litigation.

I would like to say that, in respect to that cushion, it is very re-
strictive in the way it is drawn, because the contract has to specifi-
cally mention dividends. The committee might want to consider
whether they want to change that word slightly; that it would have
to do with contracts the effect of which was to prevent the payment
of dividends.. . ‘

Senator Couzens. If we will adopt the principle, we can get the
exact language right, between now and the next mesting.

Senator Gerry. Where is that? : : ‘

Senator Couzens. On page 26 it just deals with the question of
contracts and does not go into this rate of 22.56 percent or any other.

“h
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Mr. BeamaN. Do I understand that this is for the purpose of offer-

ing a committee amendment on the floor? .. — ‘
enator Couzens. No. If we agree on a principle, we can. draft

this so that when we have another meeting we can cover the ground,

Senator BArkLey. What is the principle? . .

Senator Couzens. Just to deduct contracts and not impose the
7 percent penalty on those that are covered by contract. X

_Se(r;gtor ‘BArgLEY. What about the question that Mr. Parker
raise o

Senator HasTinas. Where they are in a position where they
cannot pay. o .

Senator BArxkLEY. If by contract they cannot pay dividends——

Mr. PArkER (interposing). Not of a debt. .

Mr. Beaman, You are getting into some deep.water if you go
abroad on this thing. If you want something done quick.

Senator Couzens. What is the difficulty of excepting it?

Mr. BEamaN. You talked about broadening it.

Senator Couzens. I am not talking about broadening it.

Mr. Beaman. Mr. Parker was, .

Sgnutor Couzens. You are not talking about broadening it, are
you?

Mr. Parker. Yes, I did. Because I want the committee to know
that that is very restricted. One company may have a contract with
the R. F. C. that has loaned them money and that contract says that
“You cannot pay out dividends until you pay us.” They are pro-
tected; they will be in under the amendment as drawn. All right.

Supposing a company has this kind of a contract, that they agree
with the R. F. C. to set aside 50 percent of their earnings each year
until they pay this debt, but it does not say anything about dividends.
They are not in. They would not be protected by a contract.

Senator Kina. Amortization then under the contract.

Senator HasTinags. It ought to be protected. ,

Senator Couzens. Could you not put in amortization under a
contract such as you have just suggested? .

Senator La ForLerre. What Mr. Beaman is pointing out is that
this is a pretty delicate proposition and when you go out:with a
crowbar you do not know just what the results would be that you
would get.

. Mr, Parker. I would suggest if the committee wants to put that
in as is, and later if we can suggest something, we can bring 1n some-
thing as an amendment on that on the floor.

Senator Couzens. That is all right.

Senator BArkLEY. Let it goin just as written in the House bill so as
to get rid of it for today.

nator Couzeng. And we'can change it later on if it can be
worked out. :

_ Senator Kina, This is quite unimportant. Inadvertently a confi-
dential letter written to Senator Harrison appeers in the confidential
print. I suggest that before the record is put up, it be eliminated.

" Senator BArrLEY, 1 move it be reported. :

Senator Brack. I should like to offer a substitute. . The substitute
T offer for the 7 percent is that we retain the capital stock and excess-
profits-taxes, repeal the normal tax exemption and tax undistributed
net as follows: Nothing on the first 20 percent; tax 20 percent on the
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next 20 percent to 40 percent, and tax 30 percent on the balance.
That means a gross increase in taxes which would increase the taxes
$650,000,000, as shown by the Treasury estimates. Under this esti-
mate you have the first 20 percent exempt from excess tax, and I
would want to include a clause which permits the company to take
advantage not only on the distribution of money dividends, but the
distribution of different stocks such as described in the Supreme Court
opinion, and on that I would like to have a record vote of the com-
mittee.

Senator WavLsu. Any cushions?

Senator Brack. The cushion is the 20 percent, and the fact that
they can issue stock dividends whick would permit them to keep every
dollar they have.

Senator LA FouLerTE. You would except the cushion that the .
committee has just adopted?

Senator Brack. Yes.

Senator King. Senator Black asks for a record vote on his sub-
stitute.

(A record vote is taken, after which Senator King announced 12
against and 6 in favor of the substitute.)

Senator Warsu. I move to report the bill with the amendments.

Senator Brack. I vote “aye’” with liberty to file a minority report.

Senator LA FoLLeTTE. I join Senator Black in that. I want it
clearly understood that I am only voting for this bili to get it out of
committee. I do not take any responsibili’gy for it at all.

Senator Kina. The motion is carried.  The committee will recess
subject to the call of the Chair.

({V hereupon, at 12:45 p. m., adjournment was taken subject to the
call of the (%hair.)




