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REVENUE ACT, 1936

SATURDAY, MAY 16, 1036

Un1TEp STATES SENATH,
CommMirTER ON FINANCE
. : Washington, D. O.

The committee met in Executive session, pursuant to adjournment
at 10 a. m., in the Finance Committee room, Senate Office Building,
Senator Pat Harrison l;ﬂ)Iresiding.

Present: Senators Harrison (chairman); King, George, Walsh,
Barkley, Connally, Bailey, Clark, Byrd, Lonergan, Black, Gerry,
Guffey, Couzens, La Follette, Metcalf, Hastings, and Capper.

Also present; L. H. Parker, Chief of Staff, Joint Committee or
Internal Revenue Taxation and members of his staff; Middleton
Beaman, Legislative Counsel, House of Representatives; Arthur H.
Kent, Acting Chief Counsel, Bureau of Internal Revenue, Treasury
Department; C. E. Turney, Assistant General Counsel for the
Treasury Department.

The CuairmMan. The committee will come to order. Mr. Beaman,
on this foreign credit matter, let us turn to that and will you give
us an explanation of it?

Mr. Beaman. That is section 231. You cannot pass on it very .
intelligently unless you have decided your policy about the domestic
corporations. Let me tell you the situation; let me tell you what the
present law is and what the House bill did to it. o

Under the present law, a foreign corporation is taxed exactly like &
domestic corporation, namely, subject to the graduated rate of 12.6
to 15 percent, but it is taxable only on its income from sources within
the United States. ‘

The House bill changes that and divides foreign corporations into
two classes. The first class is a foreign corporation engaged in trade
or business within the United States or having an office or place of
business in the United States. That kind of a corporation 1s taxed
under the House bill 22.5 percent of its net income from sources withir
the United States, flat, and without any undistributed profits tax or
anything else attached to it. . S o

A foreign corporation not enga%ed in trade or business in the United
States and not having a place of business or an office in: the United
States is taxed only on its income from certain specified sources;
roughly, interest, dividends, rents, and fixed or determinable annu
or periodical gains. It does not include capital gains and the rate
of tax on that kind of income is 15 percent, which is flat with no-
deduetions whatsoever against it; in other words, it is practically a
tax of 15 percent on their gross income from such sources. Tt is .
expected to be collected by withholding at the source. ‘

enator Kina, The gross income instead of net? .
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Mr. BeamaN. Upon those specified sources and with no deductions,
It is contemplated that the probabilities are that in most cases the
Treasury can by regulation exempt such corporation from making
returns, because the amount withheld at the source collects the
entire tax.

Senator Couzens. Is there any change in foreign banks?

Mr. Beaman. Foreign banks under the House bill are taxable at
15 percent on the income from carrying on the banking business in
the United States, and 22.5 percent on tﬁe portion of their net income
derived from sources within the United States, other than banking
business, If the foreign bank is not engaged in trade or business in
the United States and not having an office or place of business in the
United States, it is taxed like any other foreign corporation of that
class, namely, 15 percent on its income from these certain specified
sources.

The CHAIRMAN., What is the tax now on the foreign banks?

Mr. Beaman. The same as any other foreign corporation.

The CrairmaN, There is no distinction?

Mr. BEaman, No, sir; there is no distinction.

Senator GEorge. What did you say the tax on the foreign corpo-
rations is now?

Mr. Beaman, The same as domestic corporations, except that
their income that you put the tax on is only their income within the
United States,

Senator GEorGE. But they are allowed deductions the same as
domestic corporations? 4

‘Mr. Beaman. Yes. And this class of foreign corporations are
taxed under the House bill 22.5 percent of their net income from
sources within the United States, namely, those engaged in trade or
business in the United States and having an office or place of business
here, they are allowed the deductions just like the present law. But
this flat 15 percent tax on what you might call the nonresident
foreign corporations, that is a flat tax without any deductions.

The CuairMAN. If we should carry out the general theory on that
and we should adopt an 18 percent flat, then we ought to put in 18
percent instead of 15 percent there on foreign banks?

Mr. Beaman. Yes, but you have a worse proposition than that.
Are you ﬁoing to tax a domestic. corporation 18 percent and if it
pays dividends to a foreign corporation, are you going to tax that
15 percent or 18 percent on top of that? That presents a question
which is a very serious one. 1 do not know what you want to do
about it.

Senator Kina. Where you have a graduated tax of 12 plus up to
15 plus applicable to this same sort of a foreign corporation and it
derives income from other sources ‘

Mr. Beaman (interrupting). They are only taxable on 10 percent of
that. In other words, 90 percent of dividends received is a (ﬁ;duction.

The CuairmAN. Is that changed in this, the 90 percent proposi-
tion? That is changed, is it not? ‘ :

Mr. Beaman. Under the House bill, all dividends are_taxable.

Senator Georar. With no deduction. o

Senator GErrY. How do the English do it, Mr. Beaman?

Mr. Beaman. 1do not know. Perhaps Mr. Parker can tell you.
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‘Mr. PArkER. They have slready taxed the English corporation
when dividends are paid. If you are a nonresident alien or corpora+
tion, there is no furtlier tax.

Senator Gerry. They are taxed at the source? :

Mr. ParkERr. They really get 22.56 percent, because the foreign
corporation would deduct that amount from the dividend check just
the same as if it was a resident, but the nonresident cannot come in
and gét it refunded in case the tax is less than 22.5 percent.

The CuairMAN. This is a rather difficult matter here, this foreign
credit ‘business and foreign banks. Will you tell us a little more
about it, Mr. Parker? : '

Senator LA ForrLerre. Mr. Parker, in the first place, in order that
the committee may have this in mind, as I understand it, it is the
position of the Treasury, and I would like to know if you confirm
that, that under the present method we are not getting nearly the tax
that we ought to get from these foreign corporations, both resident
and ‘_‘r,nonresident, to use Mr. Beaman’s designations of them. Is that
true '

Mr. Parggr. That is true. It is not because our taxes are not
theoretically high enough on the foreigner and as a theoretical system
it is all right, but it just does not work. I think you will readily -
see why that is, because under our present system—taking the
individual first— S

The nonresident alien individual is supposed to pay practically the
same tax as the American citizen, except he does not get the same
exemption, and ho has to file a return and be taxed on that part of
his income that comes from the United States just exactly as if he
were a citizen. You can readily see that that is impracticable. You
cannot expact & Frenchiman to make out one of our income tax returns.
We cannot do it ourselves without a lot of trouble, and if France
taxéd us in the same way and we happened to own stock in a French
corporation, we would have great difficulty in making out a French
income tax return. Even the English income-tax returns are very
difficult to understand by an American, Instead of having one re-
turn, they have half a dozen of them that you have to fill out accord-
ing to the different kinds of income; whether it comes from lands,
et cotera. )

So that while we get a few wealthy individuals to file returns,
we do not get the amount of foreign returns that we should get:
What we do get from the foreigner is largely what we get on the
withholding. We do withhold in the case of all payments to these
nonresident foreigners, in the case of interest, rents, and a lot of other
fixed income. e do not withhold in the case of dividends, so that
we have undoubtedly been losing a lot of money. :
‘dSe;mtor Covuzens. How much, would you guess? Have you any
idea

Mr. Parker. I have an idea that about $66,000,000, at least
annually is being paid out to individuals or foreign corporations, an
that at least half of that escapes taxation. So that if we withhold
on $33,000,000, even at the 10-percent rate, that is $3,000,000 picked
up right there.” The last time we had the complete statistics of for-
eign income was about 1924. At that time from all of it we were
onlgr getting 6 or 7 million dollars. I think it will at least double
under this system, although the rates do not look as high. :
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- Senator King. What is the character of the investments in the
United States by foreigners? . B
Mr. PARkER. It is varied, but it is largely in stocks. It is esti-
mated that about half of the income derived from investments comes
- from investments in American shares, in the stock of American cor-
rations. The other half is in bond interest, rents, and royalties:

e dividends make up just about half.

Senator Kina. Have not their investments largely depended upon
the insecurity that they felt toward their own Governments and their
own financial structures? For instance, now that Blum has come
into power, it is quite likely that there will be quite a flight of capital
from France to the United States in the purchase of stocks, and if
Baldwin should be overthrown there would be quite a flight of capital
from Great Britain to the United States, and that capital would be
represented by bonds and stocks purchased in United States corpora~
tions, Is it your idea that most of the investments by foreigners
are in stocks and bonds, and that we do not have a system sufficiently
tight enough to obtain from them the income which we should?

Mr. PArRkER. We get the income all right from the bonds because
that is withheld. I do not think we lose much of that, Senator.
What we have been losing is the tax on dividends. Of course, in just
one respect we have always treated a forei%ner better than an Ameri-
can citizen, He is not taxable on Liberty-bond interest. That is not
taxable to him. He is free from tax on that income.

Senator King. Let me see if I understand it.

Mr, Parker. But that is quite a usual provision,

Senator King. One of my friends who has been in Europe for a
number of years told me that almost daily in the two or three cities
in which he had been, the table was used or the wireless to purchase
so many shares of this stock or the other stock, and perhaps the next
day they would sell it because there was a decline and had sustained
8 loss; or perhaps the next day they would purchase more because of a
feeling that the stock was going higher. And yet it would be difficult
to determine just where those transactions occurred and who were
the owners and what the profits or the losses were. I was just
wondering how you were able to reach it? o ,

Mr, Parger. The way this bill is drafted, it exempts the foreigner
from his capital gains. The Treasury has had a lot of trouble with
that. Under existing law a foreIigner is taxable just the same as an
American on his capital gains. For a long time the Treasury, kncw-
ing the difficulties, did not try to enfbrce that provision. I think
that is a fair statement. I think they just did not try to enforce it:

About 2 or 3 years ago, the Treasury attempted to collect the cap-
ital-gains tax from the foreigners, and they met with only very limited
success; in fact, they came almost to n impasse. They cannot, get
the records. They will try to get the information from an American
broker, and of course, he will give the name of a foreign broker, and
the foreign broker will write back and say that the laws of his govern-
ment prevent him from disclosing the names of his clients; so that it
has not been effective on the capital-gains proposition.

- The CuairMAN. There should be a differential in taxes to be
imposed in these two classes to which you call attention, should there
not? In the bill it is 15 percent and 22.5 percent in the two classes:
Should there or should there not be a differential if we should adopt
the 18-percent flat rate or any flat rate?
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Mr. PArkeR. The letter from the Secretary of State seemed to lay
down this principle. As far as possible he wanted to treat the foreigh
com&ames the same as American companies, where it could be done.
He ‘did not complain that we 1put; the 22.56 percent on a foreign cor-
poration instead of the new plan, because he realized that we could
not apply the new undistributed profits tax to foreign corporations.

On the other hand, when it came to banks that we taxed a flat rate
of 15 percent, the Secrstary’s letter did indicate that he thought we
ought to tax a foreign bank at the same rate, that is doing business
in this country. ‘

The CrairMaN. Do you ses anything against that proposition?
Why should not the foreigner be taxed on the same basis as the
American? ' ‘

Mr. Parger. When we cea, but we cannot do it very well when it
comes to this distribution of profits. .

The Crarrman. It looks as though the committee were veering a
little bit away from the House bill. Won’t you gentlemen prepare
and have ready for us the proper amendments, leaving the percentage
blzég‘;:, but carrying out the idea there if the committee a(f())pts a'flat
ra -

Mr. Beaman. Well, I do not know that we can. Senator, on that -

- point we want to know first whether the committee is going to accept
the policy laid down in the House bill or make a differentiation both
as to the foreign corporation and the nonresident alien which has not
been describe«f yet,

Take the foreign corporation: The differentiation in tax upon the
two groups that I described; one engaged in trade or business in the
United States and having an office or Tlace of business in the United
States which pay under the House bill 22.5 percent on income from
sources within the Unitéd States; and the other group—— :

The CHAIRMAN (interposing). Why was that put at 22.5 percent,
and domestic c'or{i‘orations were put in the House bill at 15 percent?

- Mr. Beaman. The domestic corporations were not put in the House
bill at 15 percent. '

The CrairMAN. Certain corporations were put in the House bill on
an average of 15 percent. Banks, for instance. :

Mr. BEaMaN. Yes; but you are now dealing with foreign corpor-
ations, manufacturing and ogerating; business corporations and not
banks, who under the House bill are not subject to the undistributed-
progt»s tax. In other words, they do not pay on the undistributed
profits, , .

The Cuairman, Here ig a foreign corporation that has an office in
this country and a place of business in this country and doing business
in this country, ang they pay the same rate that the domestic corpor-
ation does, and we put the further ﬁroposition in there that when
there is any distribution that it shall be withheld in this country and
t%]ey shall pay at the source. Why would that not get at the same
thing? ~

in trade or business here or having a place of business here, there is no
withholding on the payments to it. I am not speaking now of the
dividends that the foreign corporation pays. That is entirely another

uestion, but the dividends received or the rent received, or anything
else receive:! by the foreign corporation that is engage«i in trade or

‘

r. BeaMan. We do not do_that. A foreign corporation engaged '
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business here, who has a place of business here, there is no withholding
at the source. You are collecting your tax from that kind of a corpor-
ation just the same as you do a domestic corporation.

Senator Couzens. To that extent we can make the law applicable
to those as we do with our own corporations?

Mr. Beaman, Except when you come to the question of the undis-
tributed-profits tax.

The CuairmMaN. Lot us get to that.

Mr, Beaman. If you do that, the House bill saw the impossibility
of doing that, and so they simply put on this flat tax. Why they put
that at 22.5 percent, is, I presume, because that is the rate that they
thought was right. You might have three or four different people
who might each have different notions as to what the rate should be.

- The Cuairman. If we follow that theory, we would put about a
25 percent rate on there.

Mr. Parker. My reasoning would be this. With this new pro-
posal which you made, we are always going to get 18 percent flat on
the net income, and then in addition we are either going to get 5

ercent if it is all distributed, 5 percent additional from the stock-
older, or if the corporation keeps it, 7 percent. That is very little
difference. It seemed to me if we taxed this foreign corporation 24
percent—you see, we will never get less than 23 and never get more
than 25 from domestic corporation income. Take 24 percent figuring
a 50-percent distribution, and that would be very defensible, and then
the corporation would not have to withhold. You would get 24 per-
cent out of the foreign corporation. Don't you think so, Mr. Beaman?

Mr. Beaman, I do not quite follow you, but that is a matter to
discuss, in order to make recommendations to the committee; but
the thing that I am interested in getting clear is, and on which I do
want to make a statement as far as I and my office are concerned is
this: Whethier you wish to carry out the distinction made in the
House bill dividing up the foreign corporations, as to whether or not
they are engaged in trade or business in the United States or have an
office or place of business therein.

. On this particular occasion I am speaking entirely for my own office,
Mr. O’Brien and myself, and not for the whole group as I usually do.
We feel, and so told the Ways and Means Committee, and see no
reason to change our minds, that what is meant by “engaged in trade
or business in the United States” is too indefinite a standard to base
such an important difference on. I do not know what it means and
nobody olse knows what it means, and the Treasury here does not
know what it means, and the Treasury—when I say the Treasury I
mean some of the men down the line, I do not mean the high offi-
cials—called attention to the ambiguity in the phrase and said it
ought to be cleared up, but nobody knows how it ought to be cleared

p.
It seems to me px}rticulur{g’ imi)ortunt, when you come to the non-
resident alien individual. For the purpose of making my point, I

will describe that briefly. Under the present law, a nonresident alien
individual is taxed like a citizen, normal and surtax, but includes
only in his income that from sources within the United States. In
the House bill they divide nonresident alien up into two classes just
like foreign corporations; those engaged in trade or business in the
United States being subject to norm%ﬁ and surtax just as at present,
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but those not engaged in trade or business in the United States and
not having an office or place of business in the United States are, just
like that corresponding class of foreign corporations, are subject to
tax only on certain specified classes of income, interest, dividends,
rents, and salaries, and things that are susceptible of determination
on an annual basis.

Senator Couzens. Do you mind an interruption? I was going to
?1&{(’1 when a foreign corporation declares a dividend to its stock-

olders——

Mr;'BeaMAN (interrupting). Senator, that is entirely a separate
qqes:ltion and I do not want to get it mixed up with this, if you don’t
mind.

Senator Couzens. You mentioned it awhile ago. -

Mr. Beaman. That class of nonresident alien on that class of in-
come were taxed 10 percent flat without any deduction and without
and probably in most cases, the necessity of filing a return, and all of
that 10 percent is expected to be collected by withholding at the
source. -

Under the present law, the distinction between foreigners engaged
in trade or business in the United States as opposed to those not so
engaged, is found in connection with the withholding proposition; in
other words, the law provides that on certain types of income they -
shall be withheld at the source in & certain amount if paid to a foreign
corporation not engaged in trade or business in the United States or
not having an office or place of business therein,

That is just as indefinite there as it is under the House bill, but the
indefiniteness does not lead to the same serious consequences, because

_it simply means if it is not withheld, or is withheld when it should not
be withheld and it is corrected on the return, there is no serious trouble;
but here whether you are going to tax a man 10 percent or whether you
are going to tax him normal tax and surtax running up to 75 percent,
it seems to Mr. O’Brien and me that that is too serious a matter to let
go with such a very ambiguous phrase, and it seems to me it is going
to lead to enormous difficulties and litigation; and we just want to be
on record as telling you as we did.the Ways and Means Committee,
that we cannot recommend any such distinction. How to make it
any more definite we o not know. Probably with time enough it
could be worked out.

But to build up a system of taxation based on such an ambiguous
phrase does not seem to us to be sound administrative policy. That
i1s why I say—you asked us a moment ago to get together and fix up
the proper things which ought to be done, and by that you mean to
work up the things that appear to us to be in such form as to commend
themselves to you in detsrmining your policy.

The CuairMaN. Has this been a very prolific source of revenue,
Mr, Parker?

Mr. Parker. Noj; it has not.

The CuairmaN. I do not see how you ever collect any.

Mr. ParkiR. You do not get much; you get seven or eight million.
In 1924 wo got seven or eight million from foreign corporations and
individuals all put together. ' ) ‘

The CuairMAN. But you think that this proposition of collecting
the dividends at the source would be helpful? ,
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Mr. Parker. I think it would be. I do not think any country
has had good success in trying to get very much tax out of foreigners.
The only way they %et it 18 by withholding. ) '

The CrairMAN, The principle of letting a foreign corporation
that is doing business in this country off with less taxes than a do-
mestic corporation does not appeal to me in principle.

Mzr, Parker. They won’t have to do it under the new plan. Under
the old plan, of course, 22.5 percent was about all that we could do.
You could not go much higher. .

Senator Kina, Mr. Parker, we have invested in Canada large
sums. There are perhaps several hundred corporations in Canada,
the majority of the stock of which is owned by Americans. How do
they treat us there in Canada?

‘Mr. PArkeR. They deduct & flat 5 percent on individuals at the
present time.

Senator Kina. On the net income?

Mr. ParkEer. No; it is withheld at the source.

Senator Kina. Five percent of what?

Mr. Parker. Of whatever goes out on the dividends. They with-
hold 5 percent. When you get a dividend from a Canadian company,
there will be 5 percent deducted. '

Senator King, That is the only tax that is imposed?

Mr. Parker. That is the only one. Of course, if we put on 10 per-
cent, they may raise their rate to 10 percent, and that raises a rather
interesting question, because the American investments in Canada
are about four times the Canadian investments in the United States.
If they raise their withholdinﬁ rates to 10 percent, we are going to get
less tax than we would if we had a 5-percent rate, as far as Canada is
concerned, because we have a forefign tax credit, and that 5-percent
tax paid by our citizens is a tax credit against the tax they pay to the
United States. That being greater in volume, if their tax rate goes
up, we are going to lose money by the 10-percent rate. ’

The CualrmaN. Take the countries of the world as a whole; how
does it apply? :

. Mr. Parker. Almost all of the larger countries that have an income
tax withhold at the source. R :

Senator Kincg. What are their rates, generally? - - :
Mr. Parker. France withholds at 18 percent; Germany at 20 per-
cent. ‘ : )
The' Cuairman, They cannot object if we withhold 18 percent.

Sendtor GErrY. What is England?

Mr. Parxir., England withholds at 22.5 percent. Of course, their
system is entirely different from any other country. . ;

Senator La FoLLeTTE. Thatis the practical effect of it there, is it not?

Mr, Parker. That is the practical effect, because you do not have
ang right to get a refund. :

enator BLack. When that dividend comes to an individual in
this country, how is it treated? .

Mr. Parker. The English dividend? ‘ «

- Senator Buack. An English corporation which withholds 5 percent
at the source. o :

Mr. Parkeg. If the dividend is $100, you would get $95 from the
‘Canadian compm:{y. You would put into your income-tax return
here $100 and add it to your other income. You compute the tax.
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If your total tax happened to come out at $5 with this $100 in
income, you would take $6 off of the tax and pay no tax, or whatever -
tax you did pay, the $6 which you paid Canada would be deducted
after you computed the American tax.

Senator Brack. In other words, we give credit for the amount of
tax 13&1(% by the individual through the corporate device in that
country

Mr. PArkger. That is right,.

Senator Kina. So the more taxes they impose upon their net or
gross“proﬁts, the less the American stockholder would receive in divi-

ends, and therefore the less tax he would have to pay.

Mr. Pagker. If the foreign countries have a higher rate than what
we do,; we do not allow the tax credit to exceed what the tax would
be in this country, We have a limitation on that tax credit. For
instance, if we had a flat income tax of 10 percent and some foreign
country had a flat income tax of 20 percent, in spite of the fact that
they paid 20 percent, we would only give them a tax credit of 10
percent on that income, L

Senator Couzens. Senator King is right, however, that the higher
the rate is, the longer we continue this oredit business, the less tax
we get.

r. PARKER. In the case of Canada, that is true. '

The CuarrMaN. What did you think of the testimony of some
ﬁentleman who appeared before the committee who said that they

ad some smelting corporation in Mexico and that they were organ- .
ized and doing business some years ago and because of some procla-
mation or some law of Mexico, they were unable to consolidate.
have forgotten all of the details, but it seemed to me that there was a
good deal of force in the argument presented by that gentleman., = .

Mr. ParkER, That came about, I think in the case of a holding
company under 27 (j) and that is the section I believe that under a
different plan might not have to be retained. . .

Senator La FoLLerre, May I ask you, Mr. Parker, waiving aside
for & moment the difficulties that Mr. Beaman has pointed out with
regard to classification, do you or do you not regard the basic prin-
ciple for the taxation of foreign corporations and nonresident aliens
doing business in the United States as a step forward so far as the
tax procedure is concerned and the results for the Treasury?,

. Mr, ParkgeRr, 1 think so, Senator; yes, I do. I think it is a step
forward in the practical way of hand ng the tax on foreign incomes, -

The CHAIRMAN. You gentlemen prepare the proper amendments,
and we will consider them when they come.

Senatour Couzens. I think they may prepare the estimate based
on the theory that is in the House bill and let us consider it. I mean,
the language. : )

The CrARMAN. Mr. Kent, we wanted you to take up and discuss
this morning this refund proposition or have you discuss the wind-
fall, with such suggestions and changes that you would make in view
of the testimony and the criticisms, Have you anything to offer to
us constructively on it? - Lo :

Mr. Kent. Would you like to take up the windfall taxes?

The CHAIRMAN, Let us take up the windfall first. g
. Mr. Turngey. I am not ready to submit specific amendments, that
is, drafts of language on these points, but 1 can if you want to run
over a number of points that the witnesses made. :
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Senator Kina. You are speaking of the windfall?

Mr. TurneYy. Yes,

Senator Couzens. Let us have that, and then we can discuss the
theory of drafting the specific legislation later.

Mr. TurNeY. One point that several of the witnesses touched on
was the fact that this tax on the windfall income will apply to proces-
sors who may for the entire taxable year have had a net loss, who lost
more on their husiness outside of the windfall period than the amount
of the windfall, and their suggestion was that the tax in no case apply
to an amount exceeding the taxpayer’s not income for the entire tax-
able year. That is a question of policy, and also to some extent of
constitutionality. It was considered by the Ways and Means Com-
mitteo, and they decided that as a matter of policy, they wanted it to
apply regardless of whother he had a net income and regardless of
how much it was. They met the constitutional doubt by the separa-
bility provisions at the end of section 501.

Senator Kine. Suppose the losses incurred during the year grew out
of some transactions that were involved in the windfall?

Mr. Turney. You mean the same class of business?

Senator Kina The same class of business, Did they differentiate
betwee??n that and losses that might come from some extraneous
sou ce
- Mr. TurnEeY. No; they did not make that distinction, although I
think that the question that is before you divides itself into two parts,
You can go the whole way and say that you will allow as an offset
against this windfall income, any loss of any character that the
taxpayer had, or you can say that you will allow as an offset against
this windfall income any losses that he had during the other part of
the year on the same type of business.

Senator Georae. Mr. Turney, this has been suggested to me. I
went over it very carefully with the textile people. Of course other
people also are interested in th's. They suggested “such special
mcome tax however shall not be computed or assessed where no net
income is derived by such person from transactions during the taxable

ear in the sale of articles with respect to which such exc'se tax ivas
imposed, and in no event shall such special income tax exceed any
such net income so derived after payment of the ordinary tax other-
wise imﬁosed with respect to the net income from such transactions.”
. In other words, they were restricting the question. here, as I under-
stand it, to profits or income made on transactions in the sale of
articles with respect to which the excise tax was imposed?

Mr. TurNEY. Yes; that is right.

. Senator GEoragE. And not to their general losses.

Mr, Turney. That is correct.

. Senator Georce. In other lines of business that they were engaged
in,

Mr. Turney. That would be the effect of that laniu 0.

Senator Couzens. Let me assume in connection with what Senator

George has said, suppose there was a processor that had nothing else
but pork packing, and he had a loss, then I assume the tax would not
apply, is that correct?
Mr. Tukney. You are speaking of the House bill?
- Senator Couzens. Yes,
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Mr. Turney., The House bill would apply to him if he recovered
any impounded money and had passed that tax on. It would apply
to ‘him even' though during the other part of the year when the tax
was not impounded he lost money on the pork-packing business.

Senator George. If on his whole operations in the meat-packing
business he lost money, he would nevertheless bc taxed under the
House bill?

Mr. Turney. Yes. ‘

Senator GErry., How can you show that? You mi%Iht if he puts
the price on the next day or something like that. How can you
prove whether he passed it on? :

Mr. Turney. That is unquestionably & very difficult question. It
is going to be the hard part of the administering of this bill, although
the bill itself attemﬁts to handle that question by laying down.a
prosumption as to whether or not he passed the tax on, based on his
gross-profit margin during the windfall period as compared with his
gross-profit margin during a period when there was no tax.

Senator Couzens. Have you anything else to say on that?

Mr. Turngey, That is all I have to say on that particular point.

Senator LA FoLrerre. Let us go on to the other points.

Mr. Turney. The next point that I think of is this: Under the
House bill where the tax had been impounded on certain articles,
and those articles had not been sold until after the termination of
the tax, the House bill would nevertheless require an investigation of
the question whether or not he passed the tax on in the case of the-
article sold after January 6. The textile people made the point, and
we are irclined to think there is 8 good deal in it, that it is hardly
- fair to consider the possibility of passing the tax on after it ceased to
be in existence, and that the thing ought to be cut off as of that date.
I think we are inclined to agree with them on that.

The next point, and this was made by the cotton-textile people, is
the difficulty of segregating this group of transactions to the income
from which this tax relates and computin% the net income of those
transactions segregated from the rest of his business for the year.
They pointed out the extent to which the business is intermingled
and complicated by the various articles coming from one lot of cotton.
They suggest an option to the taxpayer of computing his net income
for this quantity of Lis sales by using his average net income for
similar sales for the entire year. :

" It is impossible to tell whether that would make us money or lose
us money. We are inclined to think it would not average very much
different and it would eliminate a tremendous job both for the tax-
payers and for the Government, and I think we are inclined to favor
that suggestion,

Scnator GeEorgE. I am glad to hear you say that, because I think
that is a practical suggestion, I imagine that applies to packers as
well, because thoy have various products out of the same hog.

Senator Kina, One witness testified, as I recall, that some 4,000
separate accounts were in a given business in the South that they.
would have to investigaté because of the grades of cotton and so on
and it would be an absolute impossibility and would take severa
years with a large staff of bookkeepers to go out into all of those rami-
(chutions and ascertain the profits and the losses. Have you encoun-
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tered in your investigations, difficulties analogous to those encountered
by the witness? i )

Mr. Turney. He is speaking of the problem under this tax, which
I think is worse then anything we have encountered in the past.

Senator Kina. You mean the House bill is worse than the-problems
you would have to encounter aside from this?

. Mr. Turney. All I mean to say is that with respect to this par-
ticular problem of picking out a group of transactions out of the year’s
business, I do not think in any case we have had to do that on any
large scale, and there is no doubt that his point about the difficulty
is very well taken,

Senator Couzens. Have grou %iven any consideration as to whether
or not the taxpayer himself will take a refund of the processing tax
he g&ld in August 1933 in lieu of making a claim for the stock he had
on hand January 6, 19367

Mr. Kenrt. 1 think that comes under title IV,

Mr. Turney. Mr. Kent has considered that more particularly, and
I think he can answer that when he takes up the later provisions,

Another point that has been made is that this question of whether
or not he shifted the burden ought to be eliminated in the cases where
the taxpayer has made a refund of the amount of tax to his customer.
I think that point is well taken. It is really a defect in the mechanics
of the bill as it was set up, which we will be very happy to straighten
out.

fSex:ia?tor Kina. You think he ought not to pay a tax if he made a
refun.

Mr. TurnBy, That is right. That was not the intent of the bill,
and I think it would have reached the intended result, but by a great -
deal of unnecessary labor.

For the purpose of determining this question of shifting the tax, the
House bill provides for a comparison, as I said, of his gross profit
margin during the windfall period, with his average gross profit
margin during the five taxable years preceding the imposition of the
tax. The textile geople contend that that 5-year period is unfair
to them because it includes more bad years when they lost than it
does good years when they made some income. They are very
anxious to have that made 6 years so as to bring in 1927, which was
a pretty good year. They also would like to.be given the right to
pick out of that 6-year period any years they want. L

I think we would be afraid of that last thing but I do not think
we would object to making it 6 years.

Senator WaLse. Why should that not be done?

Senator Covuzens. I think it should. ‘

Senator GEORGE. Yes. ‘ ‘ )

‘Senator Kina. Have you prepared an amendment, or will you
embody that in one? o )

Mr. Turney. 1 have been working on some of these points. I
h;w}e; not nlx:y drafts with me to submit, but I will have them the firat
of the week, : . i

The next point is this March 3 date limiting the deduction whiek

they get for rebates to- their customers of the amount of the- tax;
There has been a good desl of complaint about that; and I think
that we would be quite vmlli;l%1 to have that date extended £0'ssy 30
days after the enactment of the act and give them a chance to pass
the money on, : L
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Senator Grorae. 1 think that is very, very just, because I called .
the attention yesterday of the committee to one of the largest textile -
manufacturers in Georgia who to my personal knowledge obtained
the services of all of the available auditors and accountants that he
could get immediately after the decision of the court, and decided.
first upon the repayment of all of the taxes in his hands or that had .
fallen into his hands, whether he had contracted or not, upon the
broad basis that he had to deal fairly and justly and impartially
betweén his customers, and they did not actually complete their
computations until March 3 and were not able to make any remit-.
tances until after March 3, although they were working constantly on. -
the program.

Senator Couzens. The Treasury agrees with that?

Mr. Turngy, Yes, sir, .

Senator Kina. Keep that in mind in drawing your amendment.

Mr. Turney. We were inclined to think at first that that would
increase our administrative job under this thing, but while it does
put us to the trouble of going to the person who gets the rebates to
see whether or not it constitutes unjust enrichment to him, on the
other hand the computations in the case of that middleman will not
be as complex and difficult as they are in the case of the original .
processors; so ive think we may not come out so badly on that point.

The cotton people have also suggested that in computing these
margins for the purpose of determining this question of shifting the.
tax, they be allowed to use averages for the ycar’s business, a similar -

oint to the one made on the computation of net income, and we are
inclined to think that that, too, 18 the best practical solution of a
pretty bad situation.

Senator Kina. Are there any other points you desire to make?

Mr. Turney. The tire people have pointed out that there is a.
little quirk in this tax as follows: They were allowed to credit the,
processing tax against the tire tax under the 1932 act. .

Senator Georae. They paid a 2} tire tax? . e

Mr. TurNEY. 2% cents & pound on the tires, and they were q}llowoa A
to deduct from the weight of the tires the weight of the cotton uséd-
in the tire if the cotton had borne the processing tax. The effect of
their getting back the processing tax is automatically to increase the
tire tax, so they do not get eny windfall in those cases, and we are
inclined to favor a provision which will give them an allowance for
that situation. : .

. Senator Kina. That would be very difficult of ascertainment,
owever,

Mr. TurnEy, I think that is one case, Senator, where there would
not be much difficulty, because the automatic effect of recovering
this cotton processing tax was to cause an equivalent increase in .
their tire tax. They i;xst lost & reduction in the tire tax which they
otherwise would have had. . )

Senator Grorae. It amounted to reimposing the whole tire tax. .

Mr, Turney. Another point which I think is more a defeot or an:
oversight in drafting is that under the House bill the provisions might.
result in a determination of unjust enrichment with respect to the
impounding of the tax on articles which were exported or delivered
for charitable distribution and that sort, of thing, where the processor:
would have gotten a refund even though the tax had been. velid.:

»
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We are inclined to favor a provision giving him an allowance for
those cases, since there is not any real windfall there. '
‘Senator WaLsH. Are those the cases where the exporter received
his refunds that were due him up to the time of the Surpeme Court
decision, and thereafter the Treasury suspended any more refunds?
Mr, Turngey. I think you have in mind one of the points that Mr.
Kent is going to cover. That situation is involved here to this
extent, that the amendment to the windfall tax that I was talking
about will prevent those refunds which he did got during the tax
period from being treated as unjust enrichment, since they were
refunds contemplated by the system undor the act. ,

In conncction with this tax credit which is provided for in the bill
to prevent double taxation of the unjust enrichment, the cotton textile
people have suggested that they also be allowed a credit for State
and local taxes on the income or money involved. I think we would
be inclined to oppose that.

Senator Couzens. Does that amount to much?

Mr. Turney. I would not be in a position to say. Obviously it
would vary from State to State, depending on what their tax system
was and what their tax rates were.

Senator BaiLey, What method do you mean?

Mr. Turney. First they point out that there will be some State
income taxes in connection with the increase in their income result-
ing from the return of this impounded money.

Senator BaiLey. If they get an income and pay taxes on it and
thereafter the income is taken away from them they would have the
right to reopen the matter in the States, if they paid the tax, is that
not correct?

Mr. Turney. I think you are right, Senator, as far as I know
about the State laws. I think it is probably safe to say they allow
deductions for Federal taxes. So, as you see, there is a possibility of
ironing out this point that they are compiaining about with the
States, rather than asking the Federal Government to do it all.

Sengtor King. Perhaps they anticipate that the State books are
closecg nd that the States might resist any effort to reopen the cases
for the purpose of allowing them deductions,

Senator Couzens. We can take care of that by future legislation.

Mr. Turney, This situation is rather recent, Senator. I should
not think that there would be much of that.

Senator King. You may proceed. '

Mr. Tunney. It has also been suggested that the due date of the
returns on this tax for the first year ought to be later than the date
provided for in the bill, which is 2% months after the passage of
the act. I think it is probably true thas there will be a good deal of
difficulty in gotting these returns in by that date.

On the other hand, under the administrative provisions which are
made applicable to this bill, the Bureau can and undoubtedly would
give extensions up to 6 months, where they were needed’., So I
think the practical question is really whether you want to leave this
the way it is and have interest run on this tax from the date provided
for in the bill, the actual returns and ,pa{me_nt_ being taken_care- of
by extensions, or whether you want, in the bill, to extend the time

or not, that is, whether you want to only put off the due date of the
return or put off the date when the interest starts on the taxes,
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Senator BarLey. You mean the interest on the overdue taxes?

Mr. TurNEY. Yes; the 6 percent a year on overdue taxes,

Senator BarLey, The overdue windlall taxes you are talking?

Mr. TurneY. Yes. :

Senator Gerry. In reference to that return, is there any special
provision in this windfall tax that makes it different from the other?

Mr. Turney. The only thing that is specially provided for in the
windfall tax on this point is providing for the due date of the return.
It is to be, for the first year, 2% months after the month in which the
act is passed, since, under the general administrative provisions, it
would have been due last March 15, ‘ ’

Senator BaiLey. What would the interest be in the event of dispute
or litigation?

Mr. Turney. The interest on this windfall tax would be the same . -

as on income taxes in general,

Senator BaiLey, There ought not to be any interest if the Govern-
ment recovers. That would keep the Government down to an exact
claim. If the claim is for $2,000, for instance, the man does not have
to pay interest on anything.

Mr. Turney. Take an exact case, for instance. If the man returns
a certain amount and the Government claims $2,000 more than he
returned, and it is finally determined that the Government is entitled
to $1,500, the Government gets interest on the $1,500, but not on
the $2,000.

Senator BaiLey. Suppose I owe you $1,000 and you rofuse it, and
then the final adjudication is that 1t is $1,000, why, I have stopped
my interest, That is the law.

Mr. Turney. This bill would not change that in any respect.

Mr. Kenr. I might say, Senator Bailey, that we have a regular

rocedure where a taxpayer admits that a portion of the deficiency
18 due, but is contesting the remainder; whereby he can wdive appeal
to the Board with respect to that portion and pay that amount and
stop the running of interest, and then they go ahead and litigate the
balance.

Senator BaiLey. If he tenders it.

Mr. Kent. We are glad to got any part of the additional amount
as quickly as we can, as long as it does operate to prejudice the rights
of the Government with respect to the balance.

Senator Gerry. What happens if instead of going to the Board
he goes to the court? : :

Mr. Kent. In order to go to the court of course he has to pay the
amount of the deficiency asserted in theé 90-day letter, then he files
a claim for a refund for all or some portion of it. If that claim is
rejected he goes to court, and if his claim is either allowed by the
Commissioner or sustained in the court he gets 6-percent interest
on the amount of that claim from the date that the payment was
made to the Government. -

Senator WaLsu. As I understand it, the taxes must be paid in
2% months after the passage of the act.

Mr, Turney. Yes.: E : ,

Senator WavLsa. What further time did these witnesses request?

Mr. Turney. The suggestion was that it be made the sixth month
after the month in which the act is passed, instead of the third.

63884—pt, 7—30——2 o e : o

S———— 7} )




16 REVENUE ACT, 1936

Senator Kina. Proceed. ~

Senator BaiLey. What provision do you make with respect to
offsets in thesuit? Suppose you brought that in to me and I made an
offset by saying in the month preceding the act of the last Congress
I paid %ou $500,000 taxes, would you let me offset that?

Mr. Tunngey. I would not think so, Senator.

Senator BamLey, That is exactly the same (f)roposition as & case
between you and I in a civil case, Why should not the Government
do the same thin%“?' If frou sue him you ought to allow him an offset.

Mr, Turney. Well, I am not prepared to discuss the procedure
in the civil suits. If you overpaid some other tax you are entitled
to get that back with interest.

Senator BAiLEY. Are you a lawyer?

Mr. Turney. 1 am a lawyer.

Senator BamLey, You agree that that is the rule of law, do you
not? If you sue me I can offset your claim with something that you
owe me.

Mr. Turney. As I recall, obviously that depends on local law.

Senator BaiLey. That is common law. That is not written in any
books, it is written in all the Supreme. Court Reports of the United
States and all the State Reports. A man always has an offset. If
he did not there would never be an end to litigation. You would
have to sue me for what I owe you and I would sue you for what you
owe me, and the court says you can offset a counter claim.

Senator King. I think in some States, Senator, a counter claim
must have some germaneness to the transaction. You could not
offset a tort against an action ex contracto.

Senator BarLey. That is not this case at all.

Senator Couzens. Let us proceed.

Mr. TurNey. This bill does not in any way change the existing
procedure in income tax cases.

Senator BaiLey. What do you think about allowances for offsets?

Mr, Turney. I would not think we ought to make any provision
in connection with this tax for offsets which we would not allow
against an ordinary income tax.

Senator BaiLey. Then we simply exert our arbitrary power to
collect without allowing for the offset.

Mr. Turney. Of course, Senator, if this, like other income taxes,
goes to the Board of Tax Appeals it is not practical to provide that
the taxpayer can make a claim of an offset for a processing tax refund,
for instance, over which the Board of Tax Appeals has no jurisdiction
and is the type of case which the Board of Tax Appeals does not
consider at all. , ‘

Senator BaiLey. We have provided here for a means of recovery,
by the Government, of taxes unjustly held, that are called unjust
enrichment. Now, if the United States Government unjustly enriched
itself through an unconstitutional tax why should not I have the
same right as the Government?  When the Government goes into
court it ought to go in on an equality with the citizen. .

Mr. Turney. Of course, I think the first thj\xrlxﬁ to keep in mind,
in respect to this tax as any other, is that it will be a very excep-

tional case where the Government goes into court to sue the taxpayer
for the tax. That must be hgndled by the usual machinery:for the
collecting of taxes. In this case the taxpayer has the right to petition
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the Bodard of Tax Appeals for redetermination of the deficiency
asserted. : :

Senator BaiLey. If I overpaid my taxes in 1934 and underpaid’
them in 1935 you come in and recover against me for 1935, and if I
show that I overp&g.ld in 1934 you give me a credit for that, don’t you?

- Mr. Turney. Yes; that is right.

Senator BarLey. That is the same principle. ,

Mr. Turney. This bill does not apply any different principles to
the recovery, assessment, and collection of this windfall tax than are
apﬁicable to income taxes in general. - ~ :

r. Kent, I might say this, Senator: If your claim, or if the tax-
payer’s claim for refund of processing taxes were before the Bureau
and were deemed by the Bureau to be a meritorious claim and were
allowed so that there was a liquidation thereby of the amount due, .
then there would be a published decision put out stating that the
taxpayer was entitled to a return on that amount. There would be
no difficulty in arranging for the application of that amount against
any other tax claim that the Government might have against the
taxpayeor. , .

If, however, the claim for refund of the processing tax were rejected
on the ground that the taxpayer had passed on the burden of that
tax under section 21 (d) to somebody else, you would have a different
situation, Then he would have to go inte the district court, or into
the Court of Claims, and sue for that amount. So you would have
his claim against the Government pending in one court and you would
have the Government’s claim, which he was resisting under the wind-
fall tax, pending in the Board of Tax Appeals.

Senator BaiLey, Why not avoid that procedure and let him offset
in the case that we are providing the machinery for it?

Mr. Kent. Of course, one case might be decided sometime before
the other. ,

Senator BaiLey. Yes; but we can decide both cases here.

Mr. Kent. Of course if the Board of Tax Afxpeals had jurisdiction
over both cases there would not be any difficulty.

Senator BaiLey. It would be the Commissioner here in the first
instance, would it not?

Mr. TurNEY. Yes.

Senator BaiLey. Put the authority in the Commissioner, with the
right of a%peal by petition. What I am driving at is the just dispo-
sition of the matter. . '

Mr. TurNEY. In connection with the determination of the margins
on these transactions, for determining whether or not the burden is
shifted, the cotton textile people particularly have asked for a con-
sideration of direct manufacturing costs, as well as material costs, in
computing the gross profits.

Senator Georae. The direct cost?

Mr, Turney. The direct cost of manufacture. As you recall, in
discussing section 21 (d) the Secretary of Agriculture indicated that
he was opposed to consideration of those items, -

Senator Couzens, And if the N. R. A. was in existence and in

~ force at that time the condition ought to be considered.

" Senator Grorae. I think he indicated- that some. consideration
should be given. There are other things affecting this margin of

profit. -
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. Mr. Turney. Yes; and this bill does provide, after the presump-
tion is applied on the basis of material costs oniy, the taxpayer can
come in and rebut the presumption.

Senator GeEorge. That is not a conclusive presumption.

Mr. Turney. No. The suggestion of the textile people is that.
the direct manufacturing cost ought to be a part of the presumption
and not a part of the proof to rebut the presumption. ‘

The CrairmMAN. Mr. Turney, you are going to prepare thess in
writing, are you not?

Mr. Turney. Yes, sir.

The CuairMaN. Some of these suggestions?

Mr. Turney. Yes, sir.

The CaairmaN. So we can proceed along those lines.

Mr. Turney. That is right.

'l‘llcxe CuairMaAN, We are trying to get some action early in the
week.

Mr. TurNeY. Yes. There are a number of rather minor points
which I think can be taken up later.

The Cuairman. Have you any suggestion as to any amendments
that any member of the committee would want to have prepared?

Senator Couzens. I think we have done that as we have gone
along. I think we ought to hear from Mr. Kent now.

Senator GEORGE. Section 21 (d) is in the refund provision?

Mr. Tunrney, Section 21 (d) is not in this bill at all.

Senator Georae. I know it is not in there, but are not you doing
something about it?

Mr, Turniy. Yes. I think Mr. Kent can discuss that, along with
the other refund question.

The CuarMan. Yes.

Mr. Kent. I might say that a proposed revision of section 21 (d)
has been before the subcommittee of the House Ways and Means Com-
mittee in recent days. We have had several conferences with them
and I believe that that provision is likely to be reported out over there
very soon.

I think what the subcommittee will try to do is write into the
revision of 21 (d) essentially the same standards and prima-facie
presumptions in dealing with this question of passing on that will
appear in the windfall tax title as it is revised for consideration by
your committeo. The fundamental problem involved in the twe
cases is the same. )

The situation, however, is different in this way: Under the windfall
tax the Government is trying to collect the tax. In the other case
the taxpayer is attempting to procure a refund of tax already paid to
the Government, But the fundamental issue in both cases, if the
principle of section 21 (d) is retained, is exactly the same. If he did
not pass on the tax, if he absorbed the tax then there would be no
windfall within the meaning of title IV, and, similarly, if he absorbed
the burden of a processing tax that he had paid in 1933 or 1934, or
the early part of 1935, then he is entitled to obtain a refund on the
amount of tax apid from the Government. = ‘

~_ There have been several suggestions made during the course of the
hearings before your committee with respect to changes that might be
made in title IV, Some of those suggestions undoubtedly possess
merit. I think if some of them had been made during the hearings
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before the House Ways and Means:Committee they would have been
taken care of and would have been incorporated in the bill which came
over here. But there were some suggestions or criticisms made in
the Senate hearings which had not been made at the time the sub-
committee’s report was the subject matter of the hearings before the
House Ways and Means Committee.

1t is not surprising two or three situations have been overlooked,
because it has been a very complicated situation that we have been
dealing with, : :

One of the suggestions made with respect to section 601 of title IV,
which deals with refunds under the Agricultural Adjustment Act on
exports, deliveries for charitable distribution or use, and so forth, and
which was approved by the Secretary of Agriculture in the statement
read to your committee, is that the proof of payment be dispensed
with in connection with the claims under 601, just as is done in con--
nection with the floor stocks claims under section 602, and we see no
sufficient reason why that change should not be made. I think that
the situation is essentially the same in both cases, provided that pro-
cessors in general are not included under section 601. If processors
were brought under section 601 there would be great danger in that,
because there is no reason, so far as I can see, for making a refund to a
processor on the ground that he has exported the processed commodity
or that he has sold that commodity to a charitable institution, if the
processor himself never paid any tax. The Treasury never got any
money out of that transaction and there is no theory, so far as I can
see, upon which a refund could properly be made to such a processor.
It would just be an out-and-out gi?t, with no reason for mall)(ing it.

Moreover, a large number of processors who were exporting pro-
cessed commodities never paid any tax under the Agricultural Adjust-
ment Act. Right from the very beginning they were permitted to
file bonds with the Treasury to secure the Treasury against loss of tax
in the event that commodities destined for export were diverted from
export and were sold in the domesfic market.

here is & special provision involving four or five processors of cotton
bags which has caused us a great deal of difficulty, and I am working
on an amendment to section 601 which I think will take care of that
situatiim, without opening up section 601 to claims by processors in
general.

Senator Warsn., Which are left out and they really ought to be
included?

Mr. Kent. That is correct. There were four or five of them that
were caught in a very difficult position which was not of their creation,
and in one way or another we certainly will try to take care of their
situation in a fair manner.

Sena or BaiLey. There were maniy‘ cases under the Agricultural
Adjuet ent Act where cotton was sold for export and the taxes were
not paid?

r. Kenrt. Yes, sir. ‘

Senator BamLey. The incidence of the tax was at the breaker and
they had to po,iv, unless they got an extension?

Mr, Kent, 1 am not intimately ‘familiar with the details of the
situation, because T had very little to do with it. R

" Senator “Baiuwy, I know -that was the.ruling. I recollect the
phrase ‘““the incidence of the tax was at the breaker.”
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Mr. Kenr. There was a provision to that effect. It may have
been in the regulations. , ‘

Senator BaiLey, They had 60 days thereafter in which to pay, then
they could get extensions? '

Mr. Kenr. That is right. They could file & bond, If they had
exported the goods in the meantime it would have been senseless
to collect the tax with respect to the goods exported and then turn -
right around and refund it. : — ‘

Senator BaiLey. They would not pay the money?

Mr. Kent. Well, I do not think they would. But the point is that
is that if section 601 were broadened to include processors in general
and at the same time the other amendment was adopted dispensing
with any proof of payment of the tax, human nature being human
nature, { am afraid that some of them would take advantage of the
situation and file claims. I hope that there would not be many, but
I believe that with a provision to take care of the peculiar case of these

rocessors of cotton bags, and with an amendment of section 601 to
incorporate a provision similar to that in 602, dispensing with proof
of payment, that the meritorious objections to section 601 as it
stands, which were made in the course of the hearings, would be well
taken care of.

Senator Couzens. Do you want to touch on the floor-stock tax?
I would like to go in a minute.

Mr. Kent, Yes, sir.

Senator WawLsu. Section 602?

Mr. Kent. Section 602. The principal su ﬁestion that was made
there was that an option be given to holders of floor stocks on January
6, 1936, to accept in satisfaction of their claims the amount of the
o;*ig;nal floor-stocks tax which was paid back in the summer and fall
of 1933.

Senator BaiLey. Provided he had paid taxes on the floor stocks?

Mr. Kenr. Yes, sir.  Of course there would be some individuals or
firms which had started up in business since that time and there would
be other individuals and firms who were in business in 1933 but who
had gone out of business since.

Senator BaiLey, What are you going to do about the variation in
the inventory? A man might have a thousand bales of cotton and on
January 6 he only had 500.

Senator Couzens. They are going to suggest an option, Senator,
at the election of the taxpayers.

Senator BaiLey. All right. Let ussee how you work the option out.

Mr. KenT. I think I should say first-that I have consulted with the
men who are familiar with the situation in the Bureau of Internal
Revenue and in the Department of Agriculture, and they are very
apprehensive as to the effect of such a change if it were made. - In the
first place, they say that if this option were given what would happen
would be this: Where their floor stocks on January 6, 1936, were
materially smaller than they were back in 1233 they would exercise
the option and take the refund of the tax originally paid. On the
other hand, where their inventories on J. anuaxz 6 last were materially
larger than they were back in 1933 they would take advantage of the

provision of the bill as it now stands. So that the option in general
would work very much against the intevests of the revenue; - - - - -
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Now the Krineipal argument, of course, which can be made for
sllowing such an option is that it would minimize very greatly the
administrative difficulties. We know how much tax was paid back
in 1933, and it is a very simple matter just to refund that amount,
if that is what the law provides for. Deputy Commissioner Bliss,
however, tells me that from private conversations that he has had in
the past, before any legislation was suggested, with members of
some of the grouﬁs that appeared in advocacy of that suggestion,
he believes that the burden of the tax was passed on both in 1933
and in 1936. If the burden of the tax was passed on in 1933 they
would not be able to obtain the refund of that tax under the provis-
ions of section 21 (d), and if the burden of the tax was passed on last
January, after the decision, they would not be able to get refunds
under section 602 as it now stands. :

Senator Couzens. But your prior witness said that the probability.
of passing it on after January 6, 1936, was very remote.

r. Kent. Yes, Senator; I think that is probably true, and I was
. interested in that suggestion. I was just going to suggest if, in the
windfall-tax provisions, the committee should deem it sound policy to,
in effect, write into the law a presumption that no tax be passed on
after the date of the decision in the FHoosac case, the administration of
602 could be very much simplified by writing a similar provision into it,
in which case our only administrative problem would be to determaine
the amount of inventory on hand on January 6, inventory, that is,
gf goods which were subject to the tax, and to make a refund on that

asis. ,

Now that will not be as difficult as it might seem, because the de-
cision came at a pretty good time. The taxpayers who were on the
calendar-year basis, and that includes most of them, will have taken
inventory on the 1st of January, and you can add to the amount of
that inventory the additions thereto shown by their invoices, and we
can estimate without difficulty on the basis of their average volume
of business, what the sales were, and what deductions should be made
from the inventory on account of the sales,

You see, there were only two or three business days in between
the first of the year and the date of the decision. If that change were
made I think it would so greatly simplify the administration of this
particular group of claims that there would be no particular advantage
in allowing them the option which has been suggested.

Senator BaArkLey, Mr. Kent, could you prepare amendments along
the lines suggested for the benefit of the subcommittee that has been
a.pﬁ)inted on this proposition, of which I happen to be chairman?

r. Kenr. Yes, sir. I would be glad to do that. 1 have rough
drafts of most of them in my papers at the present time. I believe
that I have dealt with the major suggestions.

There is one other suggestion, or meritorious criticism, which has
been made which would also be taken care of if the change that I
have just referred to was made. :

There were some groups of dealers came in who said that they would
be able to establish—bakers of bread, for instance—that they had
been changing their grices on account of the tax, that is, that they
had absorbed the burden of the processing tax and therefore that there

was never any occasion for them to make any reduction in their prices
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after January 6 on account of the decision in the Hoosac case. Mani-
festly, we do not want to discriminate against them, and the Lill, as
it is framed at the present time, might have that effect.

(?ine or two witnesses objected to subsection (h) on page 233, which
reads:

In the absence of fraud or mistake in-mathematical calculation the finding
of fact and the decision of the Commissioner upon the merits of any claim under
this seotion shall not be subject to review by any other administrative or account-
ing officer, employee, or agent of the United S{ates,.

They apparently were not aware of the fact that that is virtually
identical with the provision in the general law which makes the de-
terminations of the Commissioner with respect to refunds conclusive,
so far as the administrative stage of the claim is concerned, except in
cases of fraud or mistake in mathematical calculation. That is, the
Comptroller General does not have the power, under the present law,
and has not had for a good many years, to review the determinations
of the Commissioner on refund claims on the merits.

Subsection (i) was also criticized by one or two witnesses. As I .
see it, that involves purely and simply a question of policy.

So far as the section 602 claims are concerned, there is no legal right
of any sort in any taxpayer to claim or assert an claim for this
type of refund against the Government of the United States. Itisa
special provision which the Ways and Means Committee thought
was justified in the interests of fairness and sound public policy. Now
the claims under this section run into the hundreds of thousands.
Many of them are very small, and it is just a question of whether
Congress deems it sound policy, under those circumstances, to throw
a lot of these cases into court.

Senator Gerry. Does that refer to just the cases under this
section?

Mr. Kenr. Under this section. There is a similar provision also
under section 601. I might say with respect to the cases under section
601 that the case is not quite so clear, because this section 601 really
operates to reinstate or revive the rights which the taxpayers enjoyed
under the Agricultural Adjustment Act before it was held uncon-
stitutional. So there is that difference between the two sections.
On the other hand, we never had any trouble in administering these
export and charitehle claims before the act was held unconstitutional,
and I would not anticipate that we would have any more difficulty
under section 601. The taxpayers were in general satisfied with the
Commissioner’s disposition of the cases.

The CuairMaN. Mr. Kent, vou have all this matter prepared.
I do not think we ought to take any action this morning on this prop-
osition.

Mr. Kent. Yes, sir.

_ The CuairMaN. We will take it up early in the week, so that you
will be ready on these estimates that you are working on and have
them for us Monday morning.

Mr. Kenrt. Yes, sir. '

The CuairmMaN. The committee will recess until 10 o’clock Monday
morning. ,

(Whereupon, at 11:54 a. m., the committee recessed until Monday,
May 18,1936, at 10 2. m.) - - - - o o - e
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MONDAY, MAY 18, 1936

Un1TEp STATES SENATE,
CommiTTEE ON FINANCE,
Washington, D. C.

The committee met in executive session pursuant to adjournment
at 10 a. m., in the committee room, Senate Office Building, Senator
Pat Harrison presiding. :

Present: Senators Harrison (chairman), King, George, Walsh,
Barkley, Connally, Bailey, Clark, Byrd, Lonergan, Black, Gerry,
Guffey, Couzens, La Follette, Metcalf, and Capper.

Also present: L. H. Parker and C. ¥, Stam, of the Joint Committee
on Internal Revenue Taxation ; Middleton Beaman, legislative counsel,
House of Representatives; C. E. Turney, Assistant General Counsel -
for the Treasury Department; Lawrence H, Seltzer, Assistant Director
of Research and Statistics, Treasury Department; Charles T'. Russell,
Deputy Commissioner of Internal Revenue.

The CuamrmMan., Mr. Parker, what other questions are there?
We discussed Saturday the unjust enrichment title, the refund title,
and the foreign credit matter. What other propositions are there
in this bill, not counting the question of undistributed-profits taxes?

Mr. Parker, Of course you have named the most important ones.
There were somo other changes. One was in respect to complete
liquidation of a corporation. We were informed, reliably, that there
were a considerable number of holding companies that desire to
liquidate. In the 1934 act we provided that on a liquidation of a
c(ngmmtion when the stockholder received his money in liquidation
and that money was more than what the stock cost him he was
taxed 100 percent on that gain. : :

Under the capital gains bracket system, Fou will remember that
if you hold an asset over 5 years only 40-percent goes into income;
if you hold it over 10 years only 30 percent goes into income. So
we made a change in this section about complete liquidation which
permits the stockholder to be taxed under the bracketed system
get up in section 117. He pays the regular capital gains rate.

The severity of the present rate is so Fl'eat that it just prevents
liquidation. If you give them the capital gains rate they will liqui-
date and you will get in some money. When they have to pay on
100 percent of the gain that is just like an embargo.

The Cuairman. Mr. Parker, in the case where individuals owned
toll bridges and the State pays for them in taking them over, where
there is a forced liquidation by statute, it scems to me that those
peggle ought to be protected in some respect.

Mr. Parker. I am of the opinion that under the facts given meo
the provision I just described would take care of the matter. :
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The CrarMaN. You think this new provision would take care of
that situation?

Mr. Parker. I think so. For instance, here is one of these toll-
bridge companies, the company has sold the bridge to the State, we
will say, therefore the company has now got the money, and they
want to liquidate the company, they liquidate it and distribute it to
the stockholders. Each stockholder subtract from the amount
he receives the cost of the stock to hini, and that gain will be taxed
under section 117, according to the length of time during which the
shareholder has held his stock. So that if he held it over 10 years he
will only pay a tax on 30 percent of the gain instead of 100 percent
of the gain. We will get a tax, and we ought to get a tax, but I do
thliin]; it is fair to tax them as a capital gain. We will give them that
relief.

Senator ConnaLLY. You mean it is fair to tax them on all of it in
that taxable year? The rate might be much higher than it was in
former years.

Mr. Parker. That is the purpose of our bracketed rate. We only
tax them on 30 percent of it, Senator, and that is the relief proposed
in the bill, ,

Senator ConnaLny. I thought you advocated the tax on all,

Mr. Parker. The present law taxes it 100 percent.

Senator ConnaALLY. It does?

d Mr. PARKER. Yes; that is so severe that it is just preventing liqui-
ation,

Senator ConnNaLLy. Mr. Chairman, I may say that there was a
party here the other day who was advocating the same 1Principle
relative to people holding mineral leases on oil and coal. They say
they will not sell them, they will just keep them because they have to
pay such a tremendous tax in the year in which they sell them.

Mr. ParkEr. The provision that I have just described would not

take care of your oil leases.

" Senator ConnaLLY, I understand that, but it is the same principle,

Mr. Parker. It would be a similar principle. Of course they get
that relief if they have held a lease now for over 10 years, but the
trouble is, as you know, Senator, with oil leases that yov cannot
hold them,

Senator ConnALLY. You cannot hold them. Nobody has held
them 10 years, because if you hold them 10 years somebody else
has got all the oil long ago if you do not develop it yourself.

_Mr. PArkEr. I have no doubt that in a speculative industry like
oil the high rate does prevent transactions. We used to have a
provision in the 1918 act that limited the tax to 20 percent of the
selling price, and then later on we limited the taxes to 16 percent of
the selling price.

Senator ConNaLLy. These parties advocated the reinstitution of
that law, even if it goes higher than the old rate, but that we still
have some limit on it so they can sell.

Mr. ParkEer. Those rates look to me now as being too low.

Senator BaiLey. What is the rate you now propose?

Senator ConNaLLY. He says if they hold it 10 years it is 30 percent.
. Mr. ParkEr, We tax the income at the same rate. It is a matter

of how much of the gain you:take over and put into the income.

Senator BaiLey. It depends on how much is allocated?
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Mr: Parker. That is right. “Say that you have a share of stock for
which you paid $100 and you sell it for $200, your gain is $100. Now
if you have only held that stock for one year or less you are taxed
on the whole $100. 'That takes care of the speculative transactions.

Senator BaiLey, It is on the capital gains principle?

Mr. PArker. That is the principle. Now if you have held this
share of stock more than 1 year but not more than 2 years, then you
take 80 percent of the $100, or $80, you put that in your income, and
you are taxed on the $80. That results, you might say, in cutting
the rate down by one-fifth. Although you use the same rate it has
the equivalent effect of reducing the tax on that particular portion.

Now, in the next bracket, 2 to 5 years you tax 60 percent. Five
to 10 years you tax 40 percent, and more than 10 years you only
include 30 percent of the %ain in your net income.

Senator George. Mr.
the tax-free liquidation of subsidiaries where more than 80 percent
of the stock was owned by the parent company, or another cor-
poration.

Mr. Parger. That is correct. .

Senator GEorGe. But there was no provision made that the assets,
as distinguished from cash, would go over, as in the case of merger
or consolidation, and a revaluation is required of those assets.

Mr. Parker. That is true, and I understand it is a very difficult
proposition.

Senator George. Well, this bill made no change in that regard?

Mr. Parker. No; that has not been changed.,

Senator Georae. It is a very difficult proposition. It prevents
the liquidation of even a wholly owned subsidiary in many, many
instances, because you have a fictitious value. The very minute
that you dissolve one corporation and transfer the assets into the
parent you have got a fictitious value, profit or loss, purely fictitious,
on which you have the income liability.

Mr. Parker. Of course, under a merger or reorganization where
they do not comne under this liquidation feature, we do take over the
basis, whatever the basis for depreciation was, and so forth, that
goes over, if it was a tax-free transaction, .

Now, when this new provision was put in it was rather a hard thing
to decide which way to do it. The way we did do it was if a parent
dissolved & subsidiary it took the basis of the cost of that subsidiary’s
stock to the parent. So, of course, that put you in a rather involved
situation in some cases. You have to take that amount of money and
spread it over the assets of the subsidiary. Now, that amount of
monsy will not coincide, of course, with. the basis of this property in
the hands of the subsidiary, and then it comes to the question of
allocation.

Senator Georae, Take the ordinary case where you have got a
patent riggnt, trade name, or good will that has an immense increase
in value, but it has the same assets, nothing more nor less; then you
have got $10,000,000 actual inventory, physical property value, that
Wouldg result in a possible valuation over your valuation of say

$1,000,000, you have got a fictitious profit of $9,000,000 right there.
That prevents the liquidation if there is & change in national po‘lioF,'
- and I think that is true with respect to the dissolution of the wholly
owned or 80-percent-owned subsidiaries, and if there i8 & change in

arker, in the 1935 act we did provide for -
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the national policy with respect to the dissolution of Iiersonal holding
companies it seems to me we ought to do the essential thing of allow-
ing the assets, other than profits, other than earnings, and other than
cash, the assots that were put over in the holding .company in the
first instance, to go back into the hands of the individual, and the
assets that were put into the subsidiary in the first instance to go
back into the hands of the parent company. In the long run, there
could be no actual loss of revenue to the Government, it seoms to me,
and it would simplify all the corporate structures considerably.

Mr. Paakir. I understand that this section has not been very
widely used, that we put in last year.

Senator Georage. It cannot be used, Mr. Parker. It cannot be
used practically in a vast number of corporations that would really
like to simplify their corporate structures. It just cannot be done,
that is all, without a ruinous tax, because you have got immediately
a high, injurious profit or loss, as the case might be. I do not see
why we cannot simplify those things. The long-run effect might be
advantageous to the Government, assuming we have had a change
in our national policy with respect to subsidiary holding companies
generally and personal holding companies as well. It looks like we
ought to make it easy and practical for them to actually get out of the
picture.

Take the case of personal holding companies. You have got
personal holding companies created solely by controlling management,
and if you want them to get out of the picture let them pass the
property, these assets, back to the bank or the individual in the same
proportion as they went into this holding company. T do not see
how the Governmant, in the long run, can lose money on it.

Mr. Parker. Well, they lose in some cases. Now, if you have a
company that has paid a certain sum for the subsidiary’s stock, say
that is $1,000,000 that they paid for the subfidiary stock, all the
assets of the subsidiary, we will say, are worth $500,000, that is the
basis in the hands of the subsiaiary; now, if they liquidate, the bases
of those assets in the hands of the parent would be $1,000,000. In
other words, in that cass we have a write-up. The assets should be
only $500,00) and now they are written up to $1,000,000. In that
case the taxpayer gets the advantage, Ho may have a much larger
depreciation base now and get depreciation all over again.

On the other hand, if the reverse situation is true, whore the parent
has paid $1,000,000 for the stock in the subsidiary but the basis of the
property in the hands of the subsidiary is $2,000,000, that forces a
write-down from $2,000,000 to $1,000,000, we will say, as the depreci-
able assets and the taxpayer loses.

So you have both situations. It is true, though, that the other
rule, the one that we did not put in the law, would be more workable
bacause when you distribute a certain sum of money it is hard to tell
how to allocate it. A certain portion might be allocated to plant and
proparby, a certain amount to good wil%——:md ‘those different items
come in there. ‘ ‘ - .

Sanator Georas. In the case of a subsidiary that is wholly owned by

" the paraat company;, if it wants to get out of the picture, in view-of our
chanzod policy wa ought to let it go out by putting its assets, not its
earnings of eourse, other than its cash, actual earnings, back into the
parant—and [ can ses no reason on earth that we have got to change
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the national policy with reference to holding companies, especially
personal holding companies, where you have got the personal holding
company and it wishes to go out \o{ the picture, that you cannot let
it take its assets, where you can put them in the hands of the taxpayer,
because that is what we seem to be driving at all the while—you
have got a fictitious company, you have got a fictitious profit and
loss, or capital gains and loss, wherever you revalue the assets in
many corporations, but I am only speaking with reference to wholly
owned ‘subs, where the parent is the exclusive owner of all stock in
the sub, it {ooks like the assets ought to go back, as in the case of
these mergers or consolidations. It is a far more practical rule in
the long run to work up. '

Mr. Parker. Did you want something worked out on that subject?

Senator GEORGE, %’wish you would, Mr. Parker, because I just
cannot see why we do not, in view of our changed policy, I do not .
s§e why we do not let them get out, make them get out in every way
they can. :

S{mator Couzens. I suppose what they had saved in the past as
the result of the holding company scheme might be taken into con-
sideration.

Senator Georae. Yes, I think so, Senator, in earnings.

Senator Couzens. What it had saved between now and distribu-
tion ought to be considered too.

Senator GEorGE, Yes, sir.

The CrairmaN. I might say to the committee that I have received
a letter from the Institute of American Meat Packers which was
published in the papers yesterday, I received that this morning. Itis
a very voluminous letter. If any of the members of the committee
want to have it read we will have it read. Perhaps most of you read
it in the papers.

(The letter referred to is as follows:)

INsTITUTB OF AMERICAN MEAT PACKERS,
Chicago, I0., May 16, 1938,
Hon. Par HARRISON, .
Chairman, Commiilee on Finance,
Senate Office Building, Wushington, D. C.

Sir: We respectively request that, in the interest of accuracy and fairness, the
following information concerning the statement made in Secretary Wallace'’sletter
of May 7 be read to the committee:

Notwithstanding the persistent efforts to make it appear that the proposed
‘tax on unjust enrichment, so-called, is sound and that additional processing
taxes on various foods, clothing, and other necessitites of life would be desirable,
the faocts remain that—

(1) The processing tax on hogs and the use to which it was put in reducing
hog J)roduction forced a number of pork packers into bankruptey and brought
hundreds of others to the brink of finanela) ruin. :

(2) These others were saved from bankruptey by the discontinuance of the

tax, .

(8) It is the seneral opiufon in the industry that any successful attempt to
eircumvent the decision of the Supreme Court and wrest away from packers the.
impounded sums returned to them as a result of the Court's decision, would
immediately foree many small firms into bankruptey and concentrate the packing
business into fewer hands.

The foregoing facts are incontrovertible. They cannot be ignored—unless
_ those promoting the so-called “tax on unjust enrichment” do not care how man

s:lnall pork-packifig companies they put out of business in_acecomplishing their
aim, = - ‘ o C ‘ . - S
The Scoretary in his letter to you said: “Small packers were boiind to have
difficulty following the sharp reduction in hog supplies caused by drought. They
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are always hard pressed-by larger competitors in perlods of falling hog supplies
and rising hog prices.” ‘

Thus, the Seoretary’s letter made it appear that the processin(f ‘tax pro%-am
&hich it is assorted enriched pork manufacturers had no part in also Impoverishing
em.

The committee should be informed that the falling hog supplies were caused
not only by the drought but also by the processing-tax-financed program of re-
ducing hcg;l production. In saying this, we are not raising the question of the
merits of the program but the fact of its effect on the pork gaoklng industry.

The Agricultural Adjustment Administration is on record in one of its Fubliea-
tions (“Corn-Hog Adjustment’’, p. 54) asfollows concerning factors affecting the
1935 market supply:

“The total reduction in hog production on all farms from 1934 litters, accord-
ing to the December 1 report, now is expected to be about.35 percent or about 25
million head below the average production of recent years. The aggregate
adjustment required of producers under the 1934 contract was approximately
13,000,000 head. A little over one-half of the total exgeoted reduction, therefore,
is represented by the contract requirements. * * *”

It was not the drought which urged swine growers to sign contracts for reducing
hog supplies and paid them for doing so. The processing tax colleoted from
these pork packers was used to pay producers to raise 25 percent fewer hogs.
Under such a program, as the Secretary has well said, small packers were forced
to finance the destruction of their own businesses. The suggestion now is that
no account should be taken of any losses accruing to these packers from the tax
program but that any profit from it should be penalized—even if such a step
destroys their businesses.

The Secretary also said:

“TFarmers have an interest which is as great as that of any other group in pro-
visions for adequate Federal revenues. This interest prompts a suggestion of
excise taxes on certain agricultural commodities as a means of providing such
revenues.’’

From this statement the committee should not get the impression that the
live-stock producers of this country favor processing taxes on livestock. The
committee should know that the leading organizations of the producers of live-
stock are strongly opposed to processing taxes on their produocts. The opposition
of the producers of dairy cattle was so vii;orous that dairy products were taken
gut ]of tge list of commoditics on which it was suggested that processing taxes

e placed.

At the last convention of the American National Live Stock Association, held
in January, the resolution governing the policy of that organization was the one
adopted the year before as follows:

“Whereas it has come to the attention of this association from members of the
Agricultural Adjustment Administration that there is no thought in Washington
of levying a processing tax on cattle; therefore be it .

“Resolved, That we do hereby express our appreciation to the. Agricultural
Adgustment Administration for this reassuring information to the cattle industry.””

ubsequent to the last convention of the American National, the legislative
committee and the secretary of the organization went to Washington and opposed
any excise tax on cattle, ‘ .

The National Wool Grower's Assaciation, at its convention in Januatry of thia
year, passed a resolution as follows:

“We are opposed to the laying of excise taxes on domestic livestock or the
products thereof.” .

The National Live Stock Producers Association also is strongly on record in
op}meition to the proposed processing taxes on livestock. ‘

n connection with the impression given by the Secretary’s letter and chart
that hog Xrocessors’ margins were widened to include the tax, it should be noted
that the Agricultural Ad{uatment Administration, aftor the tax had been In effect
a long time, stated publicly that the hog processors’ net margin had declined.
Onl t"ti;=ltigt,leldecline when applied to a huge volume of operations may turn a.
profit into & loss. s :

In the chart, among other things, no consideration was gven to the increased
cost brought about by the packing industry’s adherencs {0 the wage scales set

- up under the President’s Reemployment Agreement at the instanco of the N, R. A, _. .
oreover, the Secretary also fails to take into account the tremendows rise in unit.
costs bmufht about by the reduction in volume of livestook; a redt}otlon' due to’
the .& A. A. orop reduction program and the drought. These two

actors alone_
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under any circumstances would substantially increase the sﬁmad between what
the paoker pald for his livestock and what he received for the products thereof,
In addition, since the incidence of the prdcessing tax program there have been
increases in the cost of transportation and in a wide variety of other incidentals
of the cost of manufacture, all of which figure in the spread, but which Secretary
Wallace ignores. , ,

On the question of relative damage to larger and smaller pork-packing companies
the number of firms engaged commercially in the pork-packing industry was
ohscured, np‘parcnﬂy, by quoting the number of companies and individuals who
paid processing taxes on hogs. g spreading a tax liability of $40,000,000 over
the slaughtering operations of 16,600 hog processors, so-called, the éeoretary ob-
tained an average of $2,400 per taxpayer, implying that, excep& for 46 larfe pack-
ors, the remaining hog processors are only sh;ﬂx;ly affected. This is distinctly
not the case. The committee should not get the impression that there are that
many packers. A hog processor, as the Secretary uses the term, is presumably
anyone who slaughters a hog.

f the Seoretary will provide the committee with a complete break-down of his
so-called liability figure, proceeding with the grouping of 46 packers at a time
until 90 to 95 percent of the figure is covered, the following facts will be apparent: -

1. That to make the volume and hence the tax liability of 46 packers look large,
the Seoretary has introduced more than 15,000 farmers, retailers, or other
slaughterers of a relatively small number of animals, whereas the commercial
pork-packing industry probably censists of less than a thousand companies.

2. That the hundred packers next in size after the 46 whom the Secretary
mentions would find that their funds which the new bill would place in jeopardy
would be far in excess of the $2,400 average which the Secretary sets up by in-
cluding thousands of the farming or retailing groups of the population in the
packing industry.

Moreover, as the Secretary well points out, the fact of slze does not justify
the application of a different principle. The fact is that a very small packer
may have had returned to him a very small sum, but that sum might represent a
very large part of his working capital and might be much more vital to his con-
tinued existence than a larger sum would be to a relatively larger company.

The discontinuance of the processing tax averted wholesale bankruptoy of pork
packers, whose capital had been impaired by the program, whose irritated cus-
tomers had been driven to fish and other foods, whose forei'gn markets had been
further reduced and whose businesses in scores of cages had been brought to the
verge of bankruptcy by the ho‘g~reduotion program. It is the emphatic convic-
tion of these packers that if their money, which was demanded from them as
unpaid taxes but which the Court said should not be collected, is now torn away
t;{om t(li\em under another guise, their businesses, barely saved, again will be

oomed. : :
Very truly yours, '
INBTITUTE OF AMERICAN MEAT PACKERS,

Wu. WairrieLp Woobs, President.

Senator La FoLLerTE. I do not see any reason, Mr. Chairman, for
going over it again, especially that portion that deals with the imposi-
tion of the processing taxes. Anything that is pertinent to what we.
are doing is perfectly sll right. .

Senator Couzens. 1 do want to say here there ought to be some
effort to protect those pork packers. I do not know about the
others. They make a reference to that. It is perfectly obvious if we
intend to collect this so-called unjust enrichment tax that we cannot’
collect it, it would be putting them all into bankruptey to collect a tax
that you cannot collect in any event.

The CuairMaN. We have ﬁlaced this letter in the record, and the
clerk of the committee will be authorized to report to Mr. Woods,

the president of this organization, that it was brought to the attention
of the committee, I would like for those who are in charge of this
_ particular section to read over this matter further and see if there are
any new points raised. = S
enator BaiLey, Mr. Chairman, did not you refer that to the sub-
committee? :
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The CuairmMaN. Yes; we referred that subject to the subcommittee.
We will refer this letter to them, and also the experts handling this
particular matter, ' , )

Senator Buack. Mr. Chairman, in that connection it may be
recalled that when the evidence came out about the large number of
bankrupteies and failures I sought to obtain information on the facts
in that connection, but without success. I then made a request on
the Treasury Department that it give us the actual figures from the
records, and I have those figures here, which I think should be placed
in the record immediately following that. I think it would be very
interesting to the committee, if they desire to see it.

The Cuairman. That may be put into the record.

Senator Brack. Yes; I would like to have this letter from Mr.
Helvering in the record, with the table showing the failures in various
classifications, with tax liability from $1,000 on up.

Senator George. During what period?

Senator Brack. 1935; the time when they said it was ruinous to all

the packers. )
The CuairMAN. Let it go in the record without objection.

(The letter referred to is as follows:)

TREASURY DEPARTMENT,
Washington, May 9, 1936.
Hon. Huao L. Brack,
United Slates Senale.

My DEAR SENATOR: In accordance with your suggestion I have made an effort
to secure the information relative to hankruptcies, discontinuances, and profits
of the packing industry over a period of years.

I have been unable to find any readily available data as to the profits of the
smaller meat packers or as to the number of such packers who may have dis-
continued business during the period the processing taxes were collected.

We have, however, in the Bureau, data ralative to the amount of hog-process-
ing-tax liability incurred by processors during the year 1935, segregated to show
the number of processors in various classes predicated upon the amount of tax
lability declared. We also have a record of all bankruptey, receivership, and
reorganization proceedings in which Federal tax liabilities are involved in any
iv&;; which have been instituted and/or reported to the Bureau since September

For your information we have reviewed these records to determine how many
hog processors were involved in such proceedings. Our records disclosed that
out of 1,306 processors who reported hog-processing-tax liability for the fiscal
year 1935 and whose returns accounted for all processors whose tax 1935 and
whose returns accounted for 99.12 percent, of the total tax liability disclosed, ac-
counting for all processors whose tax liability was in excess of $1,000, there have
lﬁeen but 28 bankrupteies, receiverships, or reorganizations reported to the

ureau.

A detailed statement classifying the above-mentioned hog-processing taxpayers
in accordance with the amount of tax returned and showing the number of bank-
rupteies, receiverships, and reorganizations reported in each class is submitted
herewith for your information and consideration. o

Yours very truly,

Guy T. HeLvering, Commissioner.
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Processing lax on hogs, fiscal year 1936

Bank-
ruptey
Numbet or e
Tax llability of pro- | Total Hability | Percent | Siver-
cesgors ‘ ship
o
ga o
zation
3| sstomomaos| 2.8 0
2| 17,80,200.92| 1031 0
V| 74500185 | 481 0
1] 4356308 281 0
3( 1,648,24680 | 0.6 0
5| 14zmaier| 7118 0
14| 1800785082 | 10.37 0
5| 4,210,405:95 |  3.48 0
13| %770,40049 | 148 3
10| 443,88067| 285 0
17| 5,040,056.0 3.42 2
5,047, 318.26 2.91 | 3
) engerez| 3 0
2, 610, 022,70 150 1
51 3, 151,851, 12 1.82 3
ui| 3soieoss| 224 5
85| 1,048,002 95 0
71| 845,580 49 2
151 [ 1,084,049, 64 .62 F
$4,000 to $5,000... 219, 052. 86 .14 1
33,000 to g,ooo... 80 275, 167. 3G .16 1
$2,000 to $3:000.. T M| sz ¥ 1
$1,000 to $2,000. 111111 IIIIIIIIIIIIIIIIIIIIIIII 01|  562,073.30 .32 3
L TR 1,306 | 172,005.018.97 | 90,12 =

Senator Brack. That might be a good idea, Mr, Chairman. I
was greatly impressed by the facts. When they mentioned the
bankrupteies I wanted to find out about the facts.

The CuarrMAN. I am in receipt of a letter from Mr. Morill, the
secretary of the Board of Governors of the Federal Reserve System,
which I will put in the record.

(The letter referred to is as follows:)

BoArp oF GOVERNORS OF THE FEDBRAL REBERVE SysTeM,
Washinglon, May 16, 19886.
Hon. ParT HARRISON,
Chatrman, Commitlee on Finance,
United Slates Senate, Washington, D. C.

Dear SenaTtor HarnrisoN: In view of the fact that the Board of Governors
of the Federal Reserve System is charged under the law with the responsibility
for the supervision of holding-company affiliates of member banks and the
granting of permits entitling them to vote the stock of such banks controlled
by them, it desires to suggest for the ¢onsideration of your committee that the
proposed Revenue Act of 1936 (H. R. 12395) exempt holding-company affiliates
of member banks from tax on that part of their earnings which they retain in
order to comply with the requirements of seetion 5144 of the Revised Statutes,
Under the provisions of such section, holding-company afliliates are required to
gossess,or acoumulate certain amounts of readily marketable assets other than

ank stock. There is enclosed a copy of a memorandum which discusses the
matter in detail and contains a suggested form of amendment to the bill.

Very truly yours
S ’ CuestER MORRILL, Secretary.

63884——pt. 7—30——3

R
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SuaarsTeEp AMENDMENT To REVENUE Act or. 1086 (H. R. 12305). 10 Exemer
Bank HoLping-CoMpaNY AFFILIATES FROM TAX ON THAT PART OF EARNINGS
WaicH UNDER T™HE LAw They WouLp Nor BE PeErRMITTED T0 DISTRIBUTE
/0 STOCKHOLDERS

Under the provisions of section 5144 of the Revised Statutes of the United
States and section 9 of the Federal Reserve Act, the stock of a member bank
controlled by a holding company affiliate cannot be voted unless the holding
company affiliate has obtainad a voting permit from the Board of Governors of the
Federal” Reoserve System. It is also provided that no voting permit shall be
granted except upon certain conditions, including requirements concerning
readily marketable assets other than bank stock which must be possessed by the
holding: company affiliate on June 16, 1938, and/or acquired therenfter.

! In the case of bank stock not subject to double liability held by a holding com-
pany affiliate, the amount of other readily marketable assets held by the holding
company affiliate must ultimately he not less than 12 percent of the aggregate
{wpr value of such bank stock and, in the case of bank stock subject to double
iability, the amount of other readily marketable assets held by the holding com-
pany must ultimately be not less than 25 percent of the aggregate par value of
such bank stock.

The law also contains provisions limiting the dividends which may be paid by a
holding-company affiliate after Junc 16, 1938, to 6 {)ercent of the hook value of its
own stock unless it possesses the specified amounts of readily marketable assets
other than bank stock.

Since Congress has determined that it is in the public interest to require holding-
company aflilintes to possess readily marketable assets other than bank stock and
to restrict their 1ight to pay dividends until such assets are accumulated, it does
not appear to be in the public interest to tax earnings of holding-company affiliates
which are retained by them in order to accumulate such assets. Also, under the
proposed revenue act, banks will be subject to a tax on their earnings whether or
not distributed. Theiefore, earnings of holding-company affiliates derived from
dividends on bank are earnings upon which a tax already will have been paid by
the banks involved.

In view of these facts it would scem that holding-company affilintes should be
exempted from tax on that portion of their carnings which the law requires them
to retain. In short, holding-company affiliates should not be penalized for com-
plying with the law.

Such exemption might be made by adding the following new section to the
Revenue Act of 1936 (H. R. 12395):

“Sec. —. Credits of holding-company affiliales against nel income.—for the
purpose of the tax upon the income of any holding-company affiliate, as defined
by section 2 of the Banking Act of 1933, there shall be allowed as a credit against
net incomne that portion of the net income of such holding-company affiliate which
it retains in order to comply with section 5144 of the Revised Statutes.”

The Cuairman. What is the pleasure of the committee with ref-
erence to this letter? Suppose we turn it over to Mr. Parker, then
we can get a further explanation, after they have studied the suggested

. amendments, and so on?

Mr. Parker. All right.

The Cuamrman. Mr. Russell, you were to present some other
matter here this morning. : ‘

Mr. RusseLL. Senator, I have 10 or 15 of these consolidated groups
that T have included in the list of 278 corporations. The employees
of the Bureau worked on it yesterday, but I would rather have a
little more time to go over the figures myself before I turn them over
to the committee. , , .

The CuairMAN. Is there any objection to giving them further time
on that, Senator Byrd?

Senator Byrn. Beg pardon?

The CuammMAN. You and Senator Black were asking for this in-

-formation and he requests to have a little more time to get this
mabter up. ‘

3
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Senator Brack. 1 think they ought to get all the time they want.

The Cuairman, You will have it by tomorrow, do you think?

Mr. Russern. Yes, sir. I have the figures, §enator, but I want
to check them-over.

The Cuairman. All right. .

Senator Brack. Mr. Chairman, if you will pardon me just one
moment, I also asked the ﬁentlemml who testified for the packers, I
have forgotten his name, the president, at the time when he reached
the point about the number of bankruptcies, if he could give us
definite information. I have received information also with reference
to the sameo subject, and the suggestion was made that he hoped that
the names of the companies would not be placed in the record, which
I think is a very proper request, but it shows that the list of firms in
bankruptey was 11, the list of firms out of business was 4. For the
11 in bankruptcies he has, in parenthesis, ‘“relense of funds has.
restored most of these firms from insolvency.” The firms against
which liens were imposed were 12.

Senator Gerry. How many receivers were appointed, State
receivers?

Senator Brack. He does not state, Senator.

This was not complete and that is the reason I asked the Treasury
Department to get me such information as they could. I would be

lad to let you see this, This was what he gave us. The first was

eaded ‘‘List of firms in bankruptcies’, and in parenthesis, “relcase
of funds has restored most of these firms from insolvency.” There are
11 of those. The next heading is “Firms out of business.”

Senator Carrer. Those 11 are not now in bankruptey?

Senator Brack. No, no; the next heading, “Firms out of business”,
he gives the names of four. In the next heading he says, ‘“Firms
’rﬁlmnst which liens were placed on account of processing taxes.’”

ere are 12 of those. »

Senator GErry. That is, his contention is that because they did
not advocate the processing tax they were able to save those firms
from going into bankruptey? :

Senator Brack., You mean the 11?

Senator Gerry. Not the 11, I mean all of them. You said there
were some that had liens. -

Senator Brack. Twelve that had liens.

Senator GErrY. They were able to pay those out if they did not
have to pay this tax? _

Senator Brack. He does not state what happened, whether they
paid them or did not pay them. I assume what he means is that there
were liens placed against 12 onhy. 1 was very much surprised to see
such a small list, and I would guess he would be wrong in that
because I imagine there would be more liens, but that is what he ha
set up. I think those figures ought to be placed in the record. I do
not ask that the names be placed in.

The Cuamrman. You do not desire that these names go in the

record? . ‘

Senator Brack. No; he suggested that the names should not be
made public. T thivk that is a very reasonable request, but I brought
them along so that any member of the committee who wants to see

- them may see them. =~ = = .
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- The CrairMaN. On the question of the estimates on some of these
proposals, Mr. Seltzer, you were to furnish us this morning an esti-
mate on thie last {n‘oposal that was made.

Mr. SIELTZER. have here the estimate on the Chairman’s latest
proposal.,

nder the first proposition you ‘‘retain present capital stock and
oxcess-profits taxes,”

Under the second proposition you “repeal exemption of dividends
from individual normel tax.”

Under the third proposition you “impose 7 percent tax on undis-
tributed adjusted net income of corporations.”

Senator Couzrns. May 1 ask, can you not quote those estimates
separately? 1 see where there are five different items here. Can
you give them separately?

Mr. SerTzER. | can give them sen: rately, but the separate alloca-
tions are rather rough.

The increase in the corporation statutory net income tax from the
present graduated rate, 12.5 to 15 percent, to a flat 18 percent rate,
would increase the revenues by $244,000,000.

Senator Byrp. T beg your pardon, sir. Is that the first item or
the second item?

The Cuammman. That is the third item.

Mr. Serutzer. That is the first tax imposed here.

Senator L.A ForLLeTTE. No. 3 on this sheet.

Mr. Serrzer. Yes. ‘The retention of the present capital stock and
excess-profits taxes is responsible for $168,000,000.

Senator GeErry. $168,000,0007

Mr. SeEurzer. That is right,

Senntor Grorce. Will there be no increase there?

Mr. Senrzer. That is the same as before. It is $244,000,000 for
the 18 percent corporation income tax.

Senator WaLsa. How much is that an increase over the present
rates?

The CuairmMaN. You mean the capital stock tax?

Senator Wawvsu. Noj; no. 3, the 18 percent tax,

Mr. Serr2er. Under the present tax we estimate $964,000,000 for
the calendar year 1936, and with an 18 percent rate we estimate
$1,208,000,000, or an increase of $244,000,000.

Senator Couzens. You did not give us no. 2, “repeal exemption
of dividends from individual normal tax.”

Mr. SerrzER. That is bound up with no. 5, where you increase
the rate, I can give you those separately in a moment.

The Crairman. I did not get the figures on no. 3.

Mr. SELTzER. $244,000,000 increase.

Mr. Parker. May I ask at this point if that contemplates the
$1,000 exemption, or any exemption on the graduated tax?

Mr. Ssgrrzer. This is just as the memorandum has it.

Senator Byro., What difference would that make? As I under-
stood him there is proposed the incorporation of the idea of $1,000
exemption for all corporations, ‘

The CuammuMaN. I do not know whether that was stated or not, but
~we talked considerably about corporations that had $20,000 profit o
less, that they be given $1,000 exemption. Will you approximate fo--
us about what difference that would make?
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. Mr. SeLrzER. In our other schedules it run -around $30,000,000,
but I would have to check to find out whether that would apply here.

The CrairMAN. T am very much surprised that we would only get
$244,000,000, I had an idea that we would get more money than that.

Senator Byrp. Mr, Parker estimated $300,000,000, as I recall it.

Senator BArkLEY. How much do you estimate? -

Mr. SeLTzER. $244,000,000. i

Senator WavLsH. The jncrease is almost 25 percent. :

The Cuairman. Yes, but I thought that we would get more money
than what he shows in his estimates.

Senator Gerry. What section is that under, Mr. Chairman?

The Cnainman. That is the third. Go to no. 4, Mr. Seltzer,
“impose 7 percent tax on undistributed adjusted net income of cor-
porations.” _

Mr. Serrzer. The adjusted net income is defined as tho statutory
net income less ordinary corporation income, and excess-profits taxes
paid, plus 90 percent of dividends received, and the undistributed
adjusted net income as adjusted net income less dividends paid.

he CrairmMAN. What do you estimate on that?

Mr. Sevrzer. We said that we could count on corporations under
this proposal retaining approximately 50 percent of their adjusted
netincome. On that basis you would iave an increase of $225,000,000
from this 7-percent tax.

Senator Gerry. What is the total aznount then?

. The Caairman. He has not finished :vet.

Mr. SeLtzER. 1 have not yut finished.

The CHAairMAN. Take an increase from 4 to 5 percent in the normal
tax, what does that get you?

Mr. Sknrzer. When you increase the normal tax, exclusive of
applying it to dividends—to answer Senator Couzens—you get
$60,000,000, when you increase the normal rate from 4 to 5 percent.
Then when you subject dividends to the normal rate of 5 percent you
add another $113,000,000, making an aggregate increase in revenues,
under the fifth and preceding proposals, of $642,000,000.

The CrairmMan. Now, let me get that.

Senator BaArkLEY, What do you get under “five”’?

Senator Couzens. $60,000,000 and $113,000,000

Mr. Sernrzer. You get $60,000,000 plus $113,000,000.

Senator BarkLey. That is $173,000,000?

Mr. SeLtzER. Yes. .

The Cuairman. If you donot apply the 4 percent normal tax to the
distribution of dividends you get only $60,000,000?

Mr. Sentzer. That is right.

The Cuarrman. If you do apply it you get in addition $113,000,0007

Mr. SeLrzER. That is 5 percent normal.

The CHAIRMAN, 5 percent normal?

Mr. Serrzer. That is right.

Senator La ForLiLerre. Is that on a full year basis?

Mr. SELrzER. That is on the calendar year basis.

Then, in Roman III: o
 If in addition to the foregoing, a tax of 35 percent were levied on that portion
of undistributed adjusted net income in excess of 50 percent of the adjusted net
isri%%mo%ot(l;&ubove estimated increase jn revenue would be further increased by
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The CrarrMan. How did you get that estimate?

Mr. SeLrzER. You get an aggregate increase of $749,000,000.

The CrairmMaN, How do you figure that? Do you figure that con-
cerns would retain 60 percent and more? :

Senator Lia FouLerre. I understand that you assume, under the
proposal as submitted to you, that corporations could retain 50 per-
cent without being induced to distribute, and for that reason you
made that assumption in your estimates, is that correct?

Mr. SeLtzer. We assume that under the present tax laws corpora-
tions reporting net income would pay out net cash dividends of about
$2,430,000,000. Now then, if you have a tax on retained earnings

‘you get some increase in dividend distribution, depending, of course,

upon the strength of the tax. In this cnse I believe that the distri-
bution would be increased to about 50 percent. We estimated that
in the aggregate corporations would not retain in excess of 50 percent

“at o cost of 35 percent, that is at a tax cost of 35 percent, hence it

was reasonable to assume you would get roughty 50 percent distri-
bution in the aggregate.
Senator Byrp. I did not get no. 2. How much would you get

“from that?

Senator LaFoLLeTTE. $113,000,000, if you raise it to 5 percent.
Senator Byrp. I sce. When you added up the total you did not

include, did you, the capital stock and excess profits tax?

Mr. SeLrzER. No, no.

1Senator Gerry. What was the increase under 4?7 T did not get
that.

Mr. SeurzER. $225,000,000.

Senator Brack. What did you get under no. 3?

Mr. SerTzER. $244,000,000.

The CuairMan. Then, as a matter of fact, under the House bill
ou would get considerably more than you would under this bill,
ecause you are repealing the capital stock tax after this year, which

brings in $168,000,000. That 1s out of the way. Then you get
$623,000,000 through the other process, and this way you get $642,-
000,000, minus the $168,000,000 of capital stock tax.

Mr. ParkEr. These figures add up to $810,000,000, Senator.

The Cuairman, Where do you get that?

Mr. ParkEr. That is if you add $168,000,000 in here, you find
that the total of these five figures that he has just given you is
$810,000,000. But that is not an increase, so we take off the capital
stock tax and get $642,000,000.

Senator Byrp. This {)!an brings in $20,000,000 more than the
House bill, approximately?

Mr. Parker, Yes, Senator.

Senator Crark. How much did you say no. 5 brings in, the increase
in normal tax on individual income from 4 percent to 5 percent?

Mr. Serrzer. You get $60,000,000, and when 'you apply it to
dividends you get another $113,000,000, or you get a net increase of
$173,000,000 by reason of increasing the normal rate from 4 percent
to 5 percent. .

Senator BLack. What would you get from dividends if you simply
applied the 4 percent normal instead of increasing it to 5 percent?

r. Srurzer. If you applied' the normal rate-of -4 percent on- B

dividends you would reduce your yield by $83,000,000.
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Senator George. What would you get if you imposed on the undig~
tributed adjusted net income & percent instead of 7 percent? .

Mr. Seurzer. I might say that depends on whether you impose
the surtax under III here, where you have a 35 percent tax on retained
earnings in excess of 50 percent. If you do not have no. 3 we have to
count on a smaller distribution of dividends. Would you like to
have it both ways or one way?

Senator Georae. I would like to have it the other way. :

Mr. Sevrzer. Under no. 3?7

Senator GEORGE. Yes, sir. : o

Mr. Serrzer. It would be a reduction from $225,000,000 to
$161,000,000, if you reduce the 7-percent rate on undistributed net
mcome to 5 percent.

The CuarrmMaN. You would get from $225,000,000 down to what?

Mr. Serrzer. Down to $161,000,000. ‘

Senator Georce. How did you figure that? Would you mind
telling me? :

Mr. Serrzer. Beg pardon?

o Sem}tgr Georce. Would you mind just saying briefly how you
gure 1t

Mr. SeLtzER. Yes. We estimate that the undistributed earnings
under the budget picture would be $3,452,000,000. You apply a 5-
percent rate to that and that gives you your gross-tax liability. Then
you reduce that gross-tax liability by 6.8 percent to account for the
regular difference between corporation-tax liability and collections,
that is over a period of years we find that there is about that average
difference between tax liability and collections, and that is how we
arrive at the figure.

Senator Grorae. 1 did not got that statement.

Mr. Sevrzer. You did not get what statement?

Senator George. The 6.8 percent, -

Mr. SeLTzER. Over o period of years we find that the reported
liability differs from tax collections by an average of around 6.8 per-
cent, that is, collections are about 6.8 percent smaller than tax lia-
bility. So in making our estimates we always allow for that on cor-

oration income. We get no such deduction for individual incomes
ecause our experience does not show that it is necessary, But if
you take corporation-tax liability and relate it to collections you find
regularly that you get that difference.
he CHAIRMAN, You accounted for that in these estimates?

Mr, Serrzer. Yes, sir.

The CuarmaN. Did you apply the same rule with reference to
your estimates in the House bill?

Mr. SELTzER, Yes. The statutory net income of corgomtions for
the calendar ﬁem’ 1936 we estimated would increase by about 31
percent over the calendar year 1935, Wo estimated that the calendar
year 19356 would show an increase of 41 percent over the calendar
vear of 1934—no, I beg your pardon. For the calendar year 1934
we had estimated that the statutory net income would show an‘in-
crease of 41 percent over the calendar year 1933. Now, we used the
same methods because-we found that we were very nearly Bperfect
in the 1934-1933 percent; we now have the returns in at the Bureau.

_-Using the same methods of estimating we found that you could predict
in 1936 an increase of ahout 31 peércent over 1935. Now, about 1
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‘percent of that would be due to a change in the law. That is, in 1935

wa got 10 percent of intercorporate dividends included in statutory
net, whereas previously such dividends had been excluded from
statutory net. So that if you ignore that factor, that is, if you take
that out, we anticipate about 30 percent increase in corporation
statutory net income in 1936 over 1935.

Senator Gerry. How did you come out on your liquor estimates?
Wore you anywhere near in 19347

Mr. Sevrzen. Which year?

Senator GErrv. 1934,

Mr. Sevtzer. Not the calendar year 1934. We had estimated a
statutory net income at $4,234,000,000.

The CuAirMAN, You are talking about liquor now?

Senator ConnaLLy. He is talking about liguor.

Senator Grrry. I know they gave me some figures on liquor in 1934
that I told them at the time were haywire, and they were. You were
all off on your liquor estimates.

Mr. SeLTzER. Because we haven't had any continuing experience
on liquor.

Senator Grrry. But you could have had common sense on it.
Some of the estimates you gave me were terrible,

The Cuamrman. Now, Mr. Seltzer, I asked the other day for an
estitnate on a proposition where you levy a flat rate of 15 percent, and
where, on all corporations $15,000 of net earnings is excluded, if they
retained it, and I asked you for estimates between there and up to
50 percent, 40 percent, and 60 percent. What was your estimate
on that?

Mr, Seurzer. We are still working on that estimate. We know at
the minimum it is likely to reach a yield around $600,000,000, but
we will have to put that through the tax mill in order to get an accurate
estimate. I might say that none of the estimates that we have offered
go far, other than the one we offered this morning, has actually been
g‘trxt- through our tax mill. We need usually about 48 hours for that.

e have been attempting to give you overnight service on these
other estimates in order that you might have a general idea of the
magnitudes involved.

Senator Warsn. Mr. Chairman, may these estimates be submitted
in writing? :

The CHAIRMAN. Yes. I am very anxious to get this matter out of
the way. We would like to have some plan sooner or later. We
would like to have these estimates on the first proposition that we
requested of you, namely, the 15-percent tax on statutory net income
as now defined. Then between 30 percent and not in excess of 40
pereent retained you put 30 percent on that amount, and between 40
and 50 you put 35 percent on that amount, and over 50 percent you
put 45 gercent on that amount, and on that you estimated $552,000,000.

Mr. Seurzer. That, as I say, has not yet gone through our regular
tax mill. If we had 24 hours we could put it through and get you a
reliable estimate. '

The CrairMAN. Well, the thing that is confusing me is that in these
estimates where you leave it at 15 percent and put it at 18 percent
there is not such a marked difference.

-~ Mr.-Ser1zER. Under the House bill your first rate is something like

28)% percent applied to the first 14 percent of income retained,
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-The Crairman. Well, that will not take so long, will it? =

Mr. Sertzer. If we had 2 days so we could line up the basic data
then we could run off estimates for you'in a hurry, but we have been
kept so busy su%plying overnight rough estimates that we have not
had time to wind up our basic data, except the last proposal which
you gave me last Friday night. " ‘

The CramrManN, There is a proposal that Senator King requested
you to give an estimate oni. That is: Increase the corporate rate to
19 percent flat, with 4 percent recoupment to be retained by cor-
porations.

Senator Lia FoLLerTeE. What does that mean?

The CrarrmaNn. T do not know what that means. Do you know
what that means, Mr. Seltzer?

Senator Crark. He means to levy a flat tax, then give them a rebate
if they pay any dividends out of income. '

he CuArrMmAN. T see. :

Senator Crark. The corporation gets a refund proposition.

The Crammman. Second, he wants to increase the corporate rate to
:t23 percent flat with 5 percent recoupment to be retained by corpora-
ions. :

Senator La FoLLerTE. Do you ihderstand what that means?

Mr. Buraess. Ts that 5 percent of the amount retained or dis-
tributed?

Mr. Stam. What the Senator means is you impose the flat rate on
corporations of 19 percent, or whatever rate he has in mind, and then
when the corporation pays out the dividend to the shareholder it re-
tains 4 percent of the dividend. In other words, it does not pay out
to the shareholder the whole dividends but retains 4 percent of the
dividends, and keeps that 4 percent itself. So the Federal Govern-
ment always gets the flat rate of 19 percent, and as an inducement to
the corporation to pay out the dividends in order to get this 4 percent
recoupment, you see—it is an inducement to-the corporation, because:
every time they pay a dividend out the corporation gets 4 percent
recoupment of that dividend. '

'I:?l1e CuAIrRMAN, Then the shareholder would not pay the normal
tax

Mr. Stam. In effect he would be émying it, because the corporation,
when it declared out the dividend say of $100,000, it would keep
4 percent of the dividend itself and the shareholder would only get
the dividend less that 4 percent. _

Senator Barkrey. That is just the same as a straight 15 percent
tax on all net income, plus 4 percent additional on that which is not
distributed.

Mr. Sram. It is an encouragement to the corporation to pay out
the dividend.

Senator ConnaLLy. Four percent of the part E‘aid out?

Senator BARrLEY. They get back 4 percent. They pn?r 19 percent
and then get back 4 percent on what they do pay out, which reduces

that to 15 percent. So the result is it 18 a 15 percent tax on what
they pay out. ‘

Mr. Stam. It has the effect of reducing the corporate net if they do
not pay the dividends out. It is an encouragement to the corporation
to pay it out. :
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Mr. Beamayn, Will you answer the (éuestion that Senator Barkley
asked? I would like to get it answered. Is not the effect the same
ag 15 percent normal on_a corporation plus 4 percent undistributed
rofits tax, except the scheme injects into it the element of withhold-
ing the source. I mean, the tax aﬁ‘ectinﬁ the corporations is the same.
r. Stam. No; it is not, As far as the United States Treasury is
concerned, the United States Treasury always gets the flat rate of

19 percent. If you impose the flat rate of 19 percent the United
States Treasury always gets that. It is never reduced. But the
corporation gets the benefit when the dividend is paid to the share-
holder by retaining 4 percent of that dividend as recoupment. That
is retained by the corporation. That does not affect the tax paid
into the United States Treasury at all, : ..

. Senator Barkrey., Then, as a matter of fact the shareholder who
gets the dividend would Eu‘y 25 percent, that is, the corporation
would pay 19 percent and the shareholder would be paying 23 percent,
because the 19 percent would be taken out of the net earnings before
distribution. Then after he was forced to get his the company
would pay all except 4 percent more, which would increase his share
of the tax to 23 percent. :

Mr. Stam. That is if you took the 23 percent flat rate.
Senator BARkLEY. No; if you have the 19 percent flat rate. The
corporation pays that 19 percent.

. Mr. Sram. That is right.

- Senator BArRkrEY. Then it distributes dividends, say, up to 50
percent, the sharcholder, after the 19 percent is taken out, is really.
pn{}ng 24 percent, .

. Mr. Stam. In effect it does this: Where the flat rate is 19 percent,
4 percent of that is really g'aid by the shareholder and 15 percent is
paid Ly the coi‘pomtion. hat is really the effect of it.

; Senator Lo FoLLeTTE. What I want to know is, before you turn
this over to the actuaries.for an estimate, whether they understand it.

» Mr, Buraess. Lot me say that this 1s my understanding: A cor-.
poration has $100 net income, it pays 19 percent of that $100 or $19;
if it distributes 50 percent, or $50, it has a recoupment on that $50
of 4 percent, or $2. So its total tax is $17.

.Mr. Stam, That does not affect this payment to the United States
Treasury, It is still 19 percent.

- Mr, Beaman, What 1 want to understand is, does he still pay
4 percent, whether he is subject to income tax or not? -

- Mr. Sevrzer. That is the effect of it. ,

- Mr. Beaman, Inother words, as far as the stockholder is concerned,
this is an excise tax, not an income dividends tax. :

Mr, Stam. The idea was to limit the recoupment for dividends
paid to other than corporations.

Mr, Serrzer, Whether they were subject to normal tax or not,.

Mr. Stam. Corporations would not be subject to surtaxes.

Mr. Seurzer. That means you would tax dividends of charitable
institutions, and the like also? -

Mr. Stam. No, we said * ‘)ﬁersons other than corporations.” -

Mr. ParkeRr. It is something like the English system. If a cor-

poration is going to tell you they sent you $100 but they deduct $4,
you would only get $96. :

The CuAirMAN. Let us take the third proposition that Senator
King is asking for: Increase the corporate rate to 19 percent flat
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with 5. percent recoupment to be retained by corporation, Now, he
asked for a 19 percent flat with a 4 percent recoupment. He has
asked for a 23 percent and a 19 percent with a 5 percent recoupment.

I would like to get an estimate on that. I want this brought up to
date with the one that you had the other day, that you said was a
rough estimate.

r. SeLrzeERr. That is right.

Tlil: CHAIRMAN. Where all corporations can retain $15,000 of their
earnings.

Mr, SeLrzEr, On the 40-60 percent rates.

The Cuairman. Now, keep that provision in mind there, about
the 15-percent flat rate, and pay 40 percent on the part that is retained,
let them pay on that part retained up and above the $15,000 that
they can retain, say, 10 percent, and if they retain more than 50 per-
cent or above, 30 percent. :

1\/{1'.? Linvow. You said that up to 40 percent this 10 percent would
apply

}i‘he Cuairman. Up to 50 percent.

Mr. Linpow. And over 50 percent?

The CuairmMan. Over 50 percent put it at 30 percent.

Mr. Linpow. The $15,000 comes out of the first 50 percent? ,

The CuairMAN. Yes, that is to be retained for payment by all’
corporations, $15,000.

Mr. SerrzeEr. In addition to that they can retain 50 percent?

The. Cuairman. Up to 50 percent, but they pay on the difference.

Mr. Sprrzer. The $15,000 is included in the first 50 percent,?

The Cuairman. Yes; all above that they pay the 30-percent rate.
F;gure your estimates on thet proposition,

"Senator BArkLry. Which would raise the more money, the sug-
gestion of an 18-percent flat rate with 7 percent addition on undis-
tributed income or 17 percent flat rate with 8 percent additional on
the undistributed net income?

Senator ConnaLLY. You do not need to ask the experts that. The
8 percent, of course, would be most. .

Mr. Senrzer. That is 17 percent flat and 8 percent of the undis-
tributed net income?

Senator BArkLEY. Yes. .

Mr. Serrzer. This 35 percent above 50 percent is out?

Senator BArRkLEY. Yes. I want it as simply as I can get it.

The CuAIirMAN. There ought to be some penalty up in theré. I
do not care whether it is 60 or 75 or lower. There ought to be a
meeting of minds. If wo have a meeting tomorrow and we do not.
have the estimate we cannot vote as well and as intelligently as if
we had the estimate. \

Mr. SertzEr. Would it be possible to have the estimates submitted
tomorrow afternoon instead of tomorrow morning?

The CuairmAN, - Yes. We can do that. We will meet tomorrow
afternoon. We will give you more time on the estimates if you need
it, but we want to travel pretty fast here. L
Do any of the Senators desire any estimate on any proposition?
Senator ConNaLLy. Mr. Chairman, I would like to ask for an
estimate on a matter that was submitted the other day, it is the
estimate on 16 percent instead of 15 percent. That is very simple.
All you have to do is to change that to 16 instead of 15.
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Senator Byrn. We would like to have an estimate if the $1,000 is
- exempt.

The Cuarman, Of course that would only include ‘corporations
that earned less than $15,000,

Senator BarkLey. If it will not be too much trouble I would like
to get figures showing the difference in total revenue by the suggestion
I made a while ago, the 17 and 8 instead of 18 and 7, based on this
sheet that you gave us this morning. I would like to have that,
because if there 1s not too much difference in the amount of the total
income the smaller percentage of the total would be a little bit easier
on small corporations.

The Cuamrman. Thave been very much impressed with the thought
that over 90 percent of the corporations of this country make $15,000
or less, and much less than 10 percent make over $15,000. 1 do not
see why we could not write in here, without any great loss of revenue,
a provision to give those corporations that make less than $15,000
the right to retain it, but if they fail to distribute it it is all right, and
if they want to distribute it it 1s all right.

Senator ConNaLLY. You would have to put the flat tax up pretty
high if they did that, because you would lose very much in the $15,000
class, if they are 90 percent of the corporations.

The CuairMaN. Why cannot you gentlemen, Mr. Seltzer and the
others, figure out where we can get about $623,000,000, about the
amount that this bill would carry with this corporation proposition,
through some process of calculating what tho rate would have to be
if you exempted all corporations from $15,000 or less?

r. SeLrzBR. We could do that.

Senator LAFoLLETTE. You do not mean to exempt them from the
normal tax?

The CuairMaN. 1 mean to exempt them from that amount, to
permit them to retain that amount, and then put on a penalty after
they get to 40 percent, or something like that.

Mr. SeLTzER. We could do that.

Senator ConnaLLY. You would have to tell them what the flat
rate is.

The CuarMAN. I just give that in order to see if they can work it
out. Figure it at 16 percent, 18 percent, 19 percent, or 20 percent.
The total amount of revenue is the main proposition.

Senator Bnack. You mean graduated down?

The CuairmMaN. Yes, graduated down, and make it moderate, say
40 percent, but when you get a corporation retaining more than 50
percent put th%‘ﬂenalty on them pretty stiff. For instance, take Gen-
eral Motors. 1t was General Motors’ earnings this year? $100,-
000,000, was it not?

Mr. Russern. I believe it was more than $100,000,000.

Senator Gerry, How many stockholders do they have?

Mr., RusseLL. I could not say, Senator.

Senator GErry. We have not had any of those figures.

The CuairmMaN. Senator Gerry, why ask that question? If a
. corporation makes $50,000,000, or $20,000,000, or $10,000,000, it

can retain, without any appreciable penalty, 30 percent of that
amount. They are going to have a pretty good workufll% capital when
theiy retain that. A little corporation would find it difficult to go out
and borrow any money. ’
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Senator Gerry. That goes into the legal proposition too.

Senator Byrp, Mr. Chairman, if that plan is worked out-you ought
to also bring in your cushions, and so forth, and so on, for debts and
other things.

The CuamrMaN. I thought, Senator Byrd, a cushion would not be
necessary if you make it $15,000 and less.

Senator Byrp. There are some corporations that owe debts that
have to be paid. )

The CHARMAN. You do not have the heﬂvi,' penalty proposition
on the corporation that reserves 40 percent or less.

Senator Byrp. What if a corporation wants to put up a new plant?
They will have this excess tax to pay.

Senator Brack. Mr. Chairman, it has been suggested to me by
Senator Couzens— :

Senator Couzens (interposing). The reason I handed it to you
was that you received a letter from the Commissioner.

The Caamman. What is it, Senator Black?

Senator Brack. I wanted to take up these names that we have
here, which have not been put into the record. The statement is
made that they have been restored to solvency by reason of the
amount of the processing tax. I wanted to get the amounts of these
processing taxes, and there was one other group, it has been explained
where liens were placed against it, and I want to get the amount of
the liens, the amount of the processing tax in each instance. I think
it would be very helpful. g

The CrarrMaN. Mr. Russell, cannot you get this information for
us? Will you just turn that over to him and tell him that is the
request of the committee, that this information be given?

enator BLack. Yes.
- (The remainder of the proceedings was not reported.)
"{h(i: CHAIRMAN, We will recess until Wednesday morning at 10
o'clock. |

(Whereupon, at the hour of 11:40 a. m. the committee recessed

until 10 a. m., Wednesday, May 20, 1936.)
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WEDNESDAY, MAY 20, 1936 S

Un1Tep STATES SENATE,
Commirree ON FINANCE,

Washington, D. C. .

EXECUTIVE SESBION :

The committee met, pursuant to adjournment, at 10 a. m,, in the
committee room, Senate Office Building, Senator Pat Harrison
presiding. :

Present: Senators Harrison (chairman), King, George, Walsh,
Barkley, Connally, Bailey, Clark, Byrd, f;onergall, Black, Gerry,
Guffey, Couzens, Keyes, La Follette, Metcalf, Hastings, and Capper.

Also present: L. H. Parker, Chief of Staff, Joint Committee on
Internal Revenue Taxation, and members of his staff; Middleton
Beaman, Legislative Counsel, House of Representatives; Arthur H.
Kent, Acting Chief Counsel, Bureau of Internal Revenue; C. E.
Turney, Assistant General Counsel for the Treasury Department;
Lawrence H. Seltzer, Assistant Director of Research and Statistics,
Treasury Department.

The CuarMAN. The committee will be in order. ,

Mr. Turney, we would like to hear from you.

Mr. Turney. I have a mimeographed revision of the title. This
draft shows with the underscoring the places where it differs from
the House bill. The new matter is underscored. Since it is rather
_hard to do it on the typewriter, it does not show the House bill parts
“which are stricken out. K

(The revised draft is as follows:)

CONFIDENTIAL: : o

Title TII showing possible améndments if it is decided to incorporate’ cer-
-tain changes whl"ch have been suggested. Prepared for purposes of'(uscuss_ign.

(Itallcized portions are elther new matter or matter which differs’ frbin
. provisions of House biil.) R

" TITLE II—TAX ON UNJUST ENRICHMENT

Sec, 501, TAX ON NET INCOME FROM CERTAIN SOURCES, - . S
(n) The following taxes shall be levled, collected, and pald for each taxable
year (in addition to any other tax.on net income), upon the net income of

every person which arises from the sources specified below : o

= (1) A-tax equal to 80 per centum of that portion of the net income from
the sale of articles with respect to which a Federal excise tax- was imposed

' ' ' 45
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on such person but not paid which s attributable to shifting to others the
burden of such Federal exclge tax and 1which does not exceed such person's
net income for the entire taxable year from the sale of articles with respect
to which the Federal excise tax was imposed. )

(2) A tax equal to 80 per centun of the net income frem reimdursement ro-
celved by such person from his vendors of amounts representing Iederal
excise tar burdens included in prices paid by such person to such vendors,
to the catent that such net income does not exceed the amount of such Federal
excige tax hurden which such person in turn shifted to the persons to whom
such reimbursement relates. - :

(8) A tax equal to 80 per-centum of the net income from refunds or credits
to such person from the United States of Federal excise taxcs erroncously
or {llegally collected with respeet to any articles, to the cxtent that such net
income does not exceed the umount of the burden of such Federal exvise
taxes with respect to such articles which sueh person shifted to others.

(b) The net income gpecified in subsection (a) (1), (2), or (3) shall not
inctude the net income from the sale of any article, from rcimbursement with
regpeet to any article, or from refund or Federal excise tax with respect to any
article (1) if such article wax not sold by the taxpayer on or before the date
of the termination of the Federal cxcise taxr; (2) if the tarpayer made ¢ tax
adjustment with regpect to such article with his vendec: or (8) if the taxpayer
would have been entitled to a refund from the United States of the Federal
excise tax 1with respect to the article otherwise than as an erroneous or illeyal
collection (assuming, in case the tar was not paid, that it had been paid).

(e) The nct income from the sales specified in subsection (a) (1) shall be
computed as follows:

(1) Irom the gross income from xuch sales there shall be deducted the
allocable portion of the deductions from gross income for the laxadble year
which are allmwadle under the applicable Revenue Act. The proper appor-
tionment and allocation of such deduclions with respect to gross income
dertved from such sales shall be determined under rules and regulations
preseribed by the Commissioner, with the approval of the Neoretary; or

(2) If the tazpayer so elects by filing his return on such basis, the total
net income for the tarable year from the sale of articles with respeet to
which each Federal excise ta® was imposed (computed without deduction of
the amount of such Federal excise tuw which was paid or of the amount of
tar adjustments to purchasers) shatl he dirvided by the total quantity of such
articles sold during the taxable year and multiplied by the quantity of such
articles involved in the sales specified in subsection (a) (1). Such quantities
shall be expressed in terms of the unit on the basis of which the Federal
cxoise taxr iwas imposed.

(d) 'The net Income from reimbursement or refunds specitied in subsection
(a) (2) or (3) shall be computed as follows: From the total payment or
acerual (1) of reimbursement to the taxpayer from vendors for amounts repre-
senting Kederal execise taxes included in prices paid by the taxpayer to such
vendors or (2) of refunds or credits to the taxpayer of Federal excise taxres
erroncously or illegally collected, there shall be deducted the expenses and fees

_ reasonably incurred in obtaining such reimbursement or refunds.

(e) For the purposes of subsection (a) (1), (2), and (38), the extent to
twhich the tuxpayer shifted to others the bhurden of a Federal ercize tax shall
be presumed to be an amount computed as follows:

(1) From the sclling price of the articles there shall be deducted the sum
of (A) The cost of suoh articles plus (B) The average margin with respect
thereto; or -

(2) If the taxpayer so clects by filing his return on such dasis, from the
agygregate gelling price of all articles with respect to which such Federal
excise tax was imposed and which were 36ld by him during the taxable ycar
there shall be deducted the aggregate cost of such articles, and the difference
ghall be reduced to a margin per unit in terms of the basis on which the

- - Federal excise.ta® wag impoged. The cxcess of such margin per unit over
the average margin (computed for the same unit) shall be multiplied by the
nwmder of such units represgented by the urticles with respect to which the
computation is being made; but

(8) In no case shall the cwtent to which the taxpayer shifted to others
the burden of the Federal cecige tare with respect tol the articles be deemed
to exceed the amount of such tar with respeet to such articles minus (A)
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any payments or. oredits to purchusers specified in subsection (f) (8) and
minus (B) the amount of any Increase in the taw under section 602 -of the
Revenue Act of 19382 for which the taxzpayer under this gection became liable
dg the result of the nonpayment or refund of the Federal excise tawm,

(f) As used in this section— .

(1) The term “margin” means the difference between the selling price
of articles and the cost thereof, and the term “average margin” means the
average difference between the selling price and the cost of similar articles
sold by the taxpayer during his sir taxable yenrs preceding the initial im-
position of the Federal excise tax in question, except that if during any
part of such giz-year period the taxpayer was not in business, or if his
records for any part of such perfod are so inadequate ns not to furnish
satisfactory dnta, the average margin of the taxpayer for such part of such
period shall, when necessary for a fuir comparison, be deemed to be the
average margin, as determined by the Commissioner, of representative con-
cerns engaged in a similar business and similarly circumstanced.

(2) The teym “cost” means, in the case of articles manufuctured or pro-
duced by the taxpayer, the cost to the taxpayer of materials entering into
the articles plus direot manufacturing costs; or, in the case of articles pur-
chased by the taxpayer for resale, the price paid by him for such articles
(reduced by the amount for which he is reimbursed by his vendor).

(8) The term “selling price” means selling price minus (A) amountx sub-
sequently paid or credited to the purchaser on or before the thirtieth day
after the date of the enactment of this Aect, or thercafter in the bona fide
settlement of a written agrecment enteved into on or buefore March 3, 1036,
as reimbursement for the amount included in such price on account of a
Federal excise tax; and minus (B) the alloeable portion of any professionanl
fees and expenses of litigation incurred in securing the refund or preventing
the collection of the IFederal excise tax, not to exceed 10 per centum of the
amount of such tax.

() In determining costs, selling prices, and net income, the taxpayer shall,
unless otherwise shown, be deemed to have sold articles in the order in which
they were manufactured, produced, or acquired. Where the tazpayer's records
do not show the quantity of a commodity taxable under the Agriculiural
Adjugtment Act, ag amended, entering into articles sold by him, such quan-
tities shall be computed by the use of the conversion factors presortbed in
regulations under such Act, as amended.

(h) If the taxpayer made any purchase or sale otherwise than through an
arin's-length transaction, and at a price other than the falr market price, the
Commissioner may determine the purchase or sale price to be that for which
such purchases or sales were at that time made in the ordinary course of trade.

(1) Either the taxpayer or the Commissioner may rebut the presumption
established by subsection (e) by proof of the actual extent to which the tax-
payer shifted to others the burden of the Federal exclse tax. Such proof may
include; but shall not be limited to:

(1) Proof that the change or lack of change in the margin was due to
changes’ in factors other than the tax. Such ractors shall include any
clearly shown change (A) ih the type or grade of article or materials;® or
(B) in costs not considercd in computing the margin, If the taxpayer
agserts that the burden of the tax was borne by him while the burden of
any other Increased cost was shifted to others, the Commissioner shall de-
termine, from the respective effective dates of the tax and of the other in-
crease in cost as compared with the date of the change in margin, and from
the general experience of the industry, whether the tax or the increase in
other cost was shifted to others. If the Comwissioner determines that the
change in margin was due in part to the tax and in part to the increase in
other cost, he shall apportion the change in margin between them,

(2) Proof that the taxpayer modified contracts of sale, or adopted a new
contract of sale, to reflect the initiation, termination, or change in amount
of the Federal excise tax, or at any such time changed the sale price of the

_article (including the effect of a change in size, package, discount terms,
or any other merchandising practice) by substantially the amount of the
tax or change therein, or at any time billed the tax as a separate item to
any vendee or indicated by.any writing that the sale price included the
amount of the tax, or contracted to refund any part of the sale price in the

63884—pt. 7—30——4
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event of recovery of the tax or decision of its Invalidity; but the taxpayer

may establish that such acts were cnused by factors other than the tax,

or that they do not represent his practice during the period in which the
articles were sold with respect to which there was imposed the Federal
excise tax which was not paid.

(3) As used in this section—

(1) The term “Federal exclse tax” means a tax or exaction with respect
to the sale, lense, meanufacture, production, processing, ginning, importa-
tion, transportation, refining, recovery, vr holding for sale or other disposi-
tion, of commodities or articles, provided for by any Federal statute, whether
valid or invalid, if denominated a *“tax" by such statute. A Federal excise
tax shall be deemed to have been imposed with respect to an article if it
was imposed with respeet to (or with respect to the processing of) any
commaodity or other article, from which such article was processed.

(2) The term ‘“termination of the Federal excigse tax” means, in the case
of a Iederal ercisc tax held invalid by the Supreme Court, the date of the
decision of such invalidity.

(8) The term “refund or oredit” does not include a refund or credit made
in accordance with the provisions and limitations set forth in seotion 21(d)
of the Agrioultural Adjustment Act, as amended, or in scction 621(d) of
the Revenue Aot of 1932.

(4) The term “taxr adjustment” means a repayment or credit by the taw
payer to his vendee of an amount equal to the Federal excise tax wilh re-
spect to an article (less reasonable cxpense to the vendor in conneotion with
the nonpaypment or recovery by him of the amount of such tar or in con-
nection with the making of such repayment or credit) if such repayment or
eredit is made on or before the thirticth day after the date of the enactment
of this Act, or thercafter in the bona fide settlement of a written agreement
entered into on or before March 3, 1936.

(5) The term “tuxpayer” means a person subject to a tax imposed by this
secetion,

(k) All references in this section to the purchase or sale (or to parties to
the sale) of artleles with respect to which a Federal excise tax was imposed
shall be deemed to include the purchase or sale (or parties to the sale) of
services with respect to which a Federal excise tw'x was imposed, and for the
purposes of subsection (a) the extent to which the taxpayer shifted to others
the burden of such Federal excise tax with respect to such services shall
be presumed to be uan amount computed as follows: From the selling price
of the services there shall be deducted the average price recelved by the tax-
payer (or performing similar services during the siz taxable years preceding
“the initial imposition of the Federal excise tax in question. The balance (to
the extent that it does not exceed the amount of the Federal excise tax with
respect 1o the services minug any payments or credits to purchasers specified in
gubsection (f) (3)) shall be the extent to which the taxpayer shifted the burden
of such Federal excise tax to others. If during any part of such sio-year perlod
the taxpayer was not in business, or if his records for any part of such period
are so Inadequate as not to furnish satisfactory data, the average price of the
taxpayer for such part of such period shall, when necessary for a fair com-
parison, be deemed to be average price, as determined by the Commissioner,
. of representative concerns engaged in a similar business and similarly efrcum-
stanced. The presumption established by this subsection may be rebutted by
proof of the character described in subsection (1),

(1) The taxes imposed by subsection (a) shall be imposed on the net income
“from the sources specified therein, regardless of any loss arising from the
other transactions of the taxpayer, and regardless of whether the taxpayer
"had a taxable net income (under the income tax provisions of the applicable
‘Revenue Act) for the taxable year ns a whole; except that if such application
_of the tax imposed by ‘Subsection (a) is held invalid, the tax under subsection
() shall apply to that portion of -the taxpayer’s entire net income for the
_taxable year which 1y attributable to the net income from the sources specified
in such subsection. . ‘ ‘

Sko, 502. Credit I'or Other-Taxes On Income. ) .
-There shall he-credited against the total amount of the taxes imposed by this
title an amount equivalent to the excess of— - :
. (a) The amount of the other Federal income and excess-profits taxes payable
"by the taxpayer for the taxable yeay, over . : :
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(b) The amount of the other Federal income and excess-profits taxes which
would have been payable by the taxpayer for the taxable year if his net income
were decreased by the amount of net income tuxable under this title.

Seo. 603. Administrative Provisions,

(a) All provisions of law (including penalties) applicable with respect to
taxes imposed by Title 1 of this Act, shall, ingofai as not inconsistent with
this title, be applicable with respect to the taxes imposed by this title, except
that the provisions of sections 21, 101, 131, 251, and 252 shall not be applicable,

(b) Hvery person (1) upon whom a Federal excise tam was imposed but
not. paid, or (2) who received any relmbursement speeified in subseotion (a)
(2), or (8) who recceived a refund or credit of Federal exoise taw, shall make
@ return under this title, which return shall contain such informution and be
made in such manner as the Commissioner, with the approval of the Secre-
tary, shall prescribe. For any taxable year ended prior to the date of the
enactment of this Act the return shall be filed, and the total amount of the
taxes shall be paid, not later than the fifteenth day of the third month after
the date of the enactment of this Act, in Heu of the time otherwise prescribed
by law. ’

(e) It the Commissioner finds that the payment on the due date of any part
of the amount determined by the taxpayer as the tax would impose undue
hurdship upon the taxpayer, the Commissioner may extend the time for pay-
ment of any such part not to exceed two years from the due date. In such
case the amount with respect to which the extension is granted shall be paid
on or before the date of the expiration of the perfod of the extension, and
the running of the statute of limitations for assessment and collection shall ba
suspended fov the period of any such extension. If an extension is granted
the Commisisoner may require the taxpayer to furnish a bond in such amou..t,
not exceeding double the amount with respect to which the extension is
granted, and with such sureties as the Commissioner deems necessary, con-
ditioned upon the payment of the amount with respect to which the extension
is granted in accordance with the terms of the extension. There shall be
collected, as a part of any amount with respect to which an extensfon is
granted, interest thereon at the rate of six per centum per annum from the
cxpiration of six months after the due date of the tax to the expiration of the
period of the extension.

SEC. 504, Taxable Years to Which Title is Applicable.

The taxes imposed by this title shall apply only with respect to taxable years
ending during the calendar year 1935 and to subsequent taxable years.

SEC. 505. Application of Title to Posscssions.

" With respect to the follofwing income, the taw under this title shall be {n.
force in any possession of the United States; such taw shall (1without regard
to the residence or oitizenship of the tawpayer) be coliected by the appropriate
internal revenue officers of such posscssion; and the proceceds thereof shall
accrue to the general government of such possession: (A) Any income specified
dn subseotion (a) (1) or (3) of section 501 if the Federal exoise taw 1with re-
spect to the articles in question acorued in such possession; and (b) any in-
come gpecified in subscotion (a) (2) of section 501 if the reimbursement speci-
‘fled therein relates to articles sold in such possession by the tacpayer under
thig title and if the geographical scope of the Federal ¢xoise tam in question
extended to stoh possession. Income tazable as provided in this sgection shall
not be otherwise taxable under this title. In applying seotion 6501 to such in-
come, the gross incomo end deductions shall be determined in accordance with
the Federal Revenue Act applicable to the tazabdle -year. In applying section
%502 to such income, income tazes paild to such possession shall be deemed to
be Federal income tawes.

.The Crarman, Now, will you go ahead and explain it? _
¢“Mr, Turney. The first point is on the first page at the end of
)soat‘agraph 1. T think this is one of the questions of policy which
Senator George referred to. o ‘
‘,"l The Cuamaman, Tike it and explain it in original language, and
the change. “ o N -
“* Mr. Turney, The original langunage is the part which is not under-
‘scored. That imposes a tax of 80 percent on the net income from the
articles with respect to which the tax was imposed but not paid, to
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the extent that the tax was pussed on with respect to those articles;
that is, it takes into consideration only that part of his year’s process-
ing business on which he did not puy the tax.

T'he new language which is added there would limit the base of the
tax to his income for the entire year from the processing business.
That is, if he had a loss in his processing business during the part
of the year when he paid the tax, that would be allowed as an offset
against this unjust enrichment.

lSvnator George. That is the big question of policy involved in
this.

The Cuammax, He must have made money first? :

Senator Georee. Under the House bill, he did not have to make
any money during the year, but if he had this particular income
which was tax-imposed but not paid by him but collected out of his
customers, that is treated as a separate item of income and is taxable
80 percent.

Senator Hasrings. What I want to inquire about is this. Sup-
ose a processor had a retail business; in other words, he had a com-
ination processing and something else, does this apply only to his

income from his processing ?

Mr. Turxey, The amendment which is in this draft would apply
only to the processing business.

The Crairman, You have confined it to that?

Mr, Turxey. Yes, sir.

The Cuamrmax. The other part of his income has nothing to do
with this provision?

Senator La FoLuerre. From other lines?

Mr. Turney. That is right.

Senator I.A ForLLerre. That is excluded ¢

Mr. Turney. That is right.

Senator Hasrines. Just treated as though it were a separate cor-
poration ¢

The CaARMAN. The committee is unanimous on that proposition?

Senator George. That is a question of policy.

Senator LA ForLerTE. That is a question of policy, one which the
full committee has to decide.

Senator Grorae. There were two questions in it which the full
committee must decide. Of course if that should be accepted b
the full committee—that suggestion—or if it should be rejected,
some other slight redrafting would be necessary, would it not, Mr.
Turney ¢

Mr. Turney. Do you refer to the extension provision$

Senator George. No,

Mr. Turney, If this particular point is rejected, all you have to
do is to leave the House bill as it was.

Senator Couzens. Could you give us a concrete example$

Mr. TurNEY. A concrete example would be, say that a miller who
was on a calendar-year basis for income-tax purposes. He started
having his tax impounded, say, the 1st of JuP , 50 that he did not

ay the processing tax for the last half of the year, but did pay it
or the first half of the year. Under the House bill, you would

look only from the income standpoint to the processing during the
last half of the year. If .when he got his money back from the
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court, in case it was impounded, if without gaying the tax he had a
net income from the last half of the year, and looking at that half of
the year alone he would be taxed 80 percent on the unjust enrich-
ment part of {hat income without regard to whether or not he had
lost money or made money on the milling business during the first
-8ix months of the year. ,

The Cramaran. You take the whole year into consideration ¢

‘Mr. Turnex. That would be the effect of this amendment.

The Cramman. Yes; this amendment.

Senator Groror, Yes; that would be the effect of it.

Senator Brack. Does it take the whole business?

Senator L TForrerre. Just the part of the business that applies
to the milling.

Senator Brack. How is it_possible in most of these businesses to
distinguish between them? You take the packers, for instance, who
were here. Would this limit the application merely to pork? What
I am wondering is whether the books are kept in such a manner that
it is possible to distinguish between the part of the business that re-
lates to pork alone.

The Cuamyan, If you cannot distinguish. it scems to me that
there would be difficulty right away.

‘Mr. Trryey. As far as possible, we helieve it is possible to work
that out from his books.

Senator Kine. Did not one of the witnesses testify that there
would have to be several thousand computations, as many as 40,0007

Mr. Turney. That relates to another point on which we are making
a recommendation. That was the difficulty of tracing—it was cotton
which the witness spoke of—of tracing a bale of cotton into all the
individual articles which were made from it. T do not recollect
that any of the witnesses contended that it would be hard to separate
their processing business from the rest of their business if they had
any.

Senator Br.ack. Whether they contended it or not, let us take the
processors in pork and beef. 'They have that number of employees.
Some of them work a half an hour on one thing and half an hour
on another. They have a president, a vice president, and they have
officers. All of their overhead expense, practically. is of people who
give their time and attention to the entire business.

Senator Covzexs. But they must have some system of cost account-
ing to separate those items.

Mr. Turvey. The bill provides for the allocation of the deduction,
and in the type of thing that you speak of, where all of a man’s
‘time is not put on the processing business, it would be necessary to
‘prorate the salary of the man, or whoever was involved.

Senator Brack. I was interested in that. T asked a man yesterday
who is not in the packing business but who is in another business,
so I asked him about the packing business as an example. I have
-asked several, and I have found that in the main those that T have
talked to snid that it would b~ very difficult to distinguish between
that part of the business on which the processing tax was paid, and
that part on which it was not. It is going to cause a great deal of
womplication, ) S -

Senator Couvzexs. They would not have a very good accounting
system if they did not know what their goods were costing them.
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Senator La FouLerre. They would have to knoyw it, to put the price
on it. ,

Mr, Turney. That is necessarily involved in this tax, whether yoy
give this offset or not. .

The CHAIRMAN. Suf)pose ou cannot get together on the facts with
the packer or the miller. \x;hat is the next step which the Govern-
ment will take?

Mr. Turney. Of course, the taxpayer will make his return on the
basis which he thinks is proper. Pl‘he Commissioner or, rather, the
revenue agents will investigate the case and make their conclusions,
and if the Commigsioner does not agree he will send out a notice
of deficiency in tax. Then it is a question of negotiation with the
taxpayer or an appeal to the Board of Tax Appeals. ,

The CrairMaN. You will proceed just as you do in other cases?

Mr. Turney. Just as in any other income tax, .

Senator Hastings. I would like to put an example and see if T
understand it. Suppose you could show that a corporation had a
$100,000 profit by reason of this tax, what you would call unjust
enrichment. ,

The Cramyan. Is that for the whole year?

Senator Hastixes. Yes. But he also showed in that business an
$80,000 loss. .

Mr. Turxey. The other part of the year when he paid the tax?
Is that what you mean? :

Senator Hastinas. I do not necessarvily separate it, .

The Cuamyan. Say on July 1 it showed one thing and from
July 1 on, for the balance of the year, that last year, that he had
shown a gain of $100,000 and a loss, say, of $80,000 for the first 6
months?

Senator Hastinags. What I wanted to know was whether you took
the 80 percent of the 20 that he had left. X

Mr. Turxey. The House bill would take 80 percent of $100,000.

Senator Hasrines. I understand that. You would take 80 per-
cent of the 207% .,

Mr. Turney. I probably ought to say right now that the Treasury
is not very favorably inclineizl to this offset, but the effect of the
amendment, if I understand your example, would be to limit the
tax to 80 percent of the 20. . :

Senator La ForLerre. As I understand it, it was recognized .in
the House that there was a serious constitutional question here, and
in order to protect it they put in a separability clause?

Mpr. Turney. That is right, ,

Senator La Foruerre. And while it may appear that it would be
more equitable to follow the policy suggcste(ll in this amendment
we are now discussing, will you please point out to the committee,
as you did to the subcommittee yesterday, the fact that this will not
work equitably in some cases?

Mr. Turney, If you apply it simply to the unjust enrichment,
in a sense you are treating everybody alike, because you are taxing
them that unjust enrichment, which 1s the basis of this tax, and not
looking at any facts outside of the unjust enrichment. If you start

iving an offset for losses outside of the unjust enrichment period,
the question immediately comes up how far you are going to %o.
If you give it for the takable year, it operates pretty accidentally
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between different taxpayers according: to the extent to which their
taxable year corresponds with this unjust enrichment period. Some
of them will be on a calendar-year basis and will have practically
no opportunity for an offset. Others will be on a fiscal-year basis
so that the unjust enrichment will fall into 2 taxable years, anc
the effect will be to give them an offset for losses during a big part
of the year before tﬁe tax and the peak of another year after the
court’s decision.

Tho Cumairman. What percentage within the calendar year and
what percentage within the fiscal year, if you know?

Mr. Turney. Generally speaking, the great majority of taxpayers
are on a calendar-year basis. I cannot vouch for this fact, but I
know that one of .the millers was complaining to me that he was on
a calendar-year basis and would get practicaﬁy no benefit from this
sort of a provision and, according to him, most of the other millers-
were on a fiscal-year basis and would get a good deal of benefit from
the offvet for losses during the periog following the tax. Whether
that is true or not, T cannot say.

Senator Kine. Take a case where the vendor of pork and lamb
and various other kinds of meat commingled them, so to speak, to-
gether, and perhaps sold his pork at a less price than he perhaps
would have Leen warranted under the market in order to Increase
the sale of his other marketable meats and, as a result of the whola
transaction during the year, there was a loss and it was impossible
to distinguish just where the loss occurred, whether it was in the
increased overhead or in the diminished price at which he sold the
pork to increase the sale of the others, or bad management or what,;
what would be the situation?

Mr. Turney. Your example simply shows the difficulty of workin
out the accounting problems involved in this thing, and about aﬁ
that can be said is timt we think we will be able to work them out
with a good deal of fairness.
y Sexzmtor Kixa, You will just take a sword and cut the Gordian

not ‘ - ‘
Mr. Turney. I do not think we can use too much of a sword
on taxpayers. e

The Cuamyan. The subcommittee that had this provision up—
Senator George, you were chairman of it. Do you believe that this
change is for the better?

Senator Grorge. I am inclined to think so. However, I have
tallked with various people. The packers say frankly that it won’t
hellp them at all.

The Cramaax. How about the little packers?

Senator Grorar. The little packers claim it won’t help them pri-
marily, but I do not see why it would not help them. The big
packers say it will not help them. They want it for 8 years, they
want to earry the loss over for the subsequent year to the tax. They
sa.ly that is the only thing that could help them, The textile people
tell me that it won’t seriously affect them. Perhaps there is a weak
unit here and there on the verge of bankruptcy or receivership that
made no profits at all, although they did get a little “windfalf” tax.
They -might be. slightly hel{led, but they say for the most part
during the taxable year in which they had this refund coming back

to them or impow.ded these taxes, that they all did show some
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actual profit, big or little, and they do not thinl it will affect them
very much.

Senator Crark. The “windfall”? tax is going to help a lot of these
little packers. ,

Senator GECrGe. I thought it would help the little packers more
than anyone else. _

The Ciamman. Senator, did you give any thought to the ques-
tion of the offset on the part of the processors, as to whether he
could apply it to the fiscal year or to the calendar year?

Senator Georae. No; we gave no thought to that.

Senator Lia Forterre. I do not think we should consider that,
Mr. Chairman, because in every case the Government will take a lick-
ing. I think that we ought to set the policy on the basis where we
think that the greatest equity lies, and then it will have to fall as the
incidence of business require,

The Cramman. The reason I asked that question was in view of
what he said, that some miller had stated it would help some and
not help others.

Senator La Foruerte. If you permit a taxpayer to take the op-
tion, it does not seem to me that it will be just to the Government,
assuming that you are %oing to impose this tax.

Senator Grorae. Within the taxable year in which he receives it,
within the calendar year in which he received it, would seem to me
to be the only basis on which you could apply it. I do not think
you could Il}ive an option. To my mind, this is the strongest consid-
eration. Perhaps the poor business man had lost during a part of
his calendar year, and he nevertheless impounded these taxes and
ﬁ‘ot them back, but he had a net loss on his whole year’s transactions.

o give him the benefit of this amendment here is to give to the un-
successful business enterprise an advantage that you do not give
to the successful man who has proverly managed his business and
shown a little profit. In other words, here are two men that are
getting back a refund of the taxes. One by good business managye-
ment has shown profits during the year, and the other has not shown
them. One escapes the tax altogether and the other has to pay it.
That, to my mind, is the strongest consideration against it. That
is, assumin% you are going to impose this tax. '

T think I should state that, because I made inquiry of all of the
groups that are affected by it. Most of them think it ought to be
put in, although the large packers say it does not help them and does
not affect them at all. :

Senator Gerry. How will your amendment affect the little pork
packers in the case we had?

" Senator Grorar. I think it would probably help them.

The Cuamnan. Is there any other provision that you have sug-
gested here that goes to relief of the little packer?

Senator Gronrce. We have suggested only one other thing, and
that is we have suggested the principle applied to the payment of
estate taxes bo applied to all payments under these windfall taxes;
that is to say, we have suggested lodging in the Commissioner the
discretion to allow these payments in installments over 1 or £ or 3
years if necessary, in order to prevent the bankruptcy of these people
who, if they were called upon to pay this windflt)xll tax at once, un-
doubtedly would suffer greatly. »
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The Cramrman. You have given them the opinion for 3 yearst

Senator George. Did you put in 8 years, Mr. Turney ?

Mr. Turney. I put in 2 years.

Senator George. Of course, that is a matter for the committee.

The Crairman. The estate taxes are 10 years. I

Senator Georoe. We were suggesting that same principle. That
ig the only thing that the subcommittee had thought of as being in
the nature of relief, particularly to the small gackers, and maybe
other processors who were weak and who received a considerable sum
of money now as measured by their total assets, To make them pay
it all at once or within 1 year, we certainly feel would result in
receivership in some instances.

The Crramman., What interest would you suggest under that de-
ferred payment?

Mr, Turney. Six percent.

Senator King. We are paying 6 percent to those that get refunds
from the Government.

Mr, Torney. Yes, sir.

Senator Kina. That ought to be cut, it seems to me. Perhaps not
in this bill, but in some subsequent measure.

Senator Couzexns. Senator Black had the list of concerns yester-
day, or the other day, that were in bankruptey or on the edge of
banicmptcv, and some of them saved from bankruptey through the
decision of the A. A, A., and in those cases there were %'m'ge accumu-
lated taxes that were not paid because they were unable to be paid.
Is the cancelation of those contemplated ¢

Myr. Turnry. To the extent that the invalidation of the tax ve-
sulted in the wiping out of assessments that would constitute unjust
enrichment under this bill?

Senator Couzens, Assuming that prior to the decision of the
court, a packer, exclusively a hog pucker—I will use that example
because he had no way of offsetting his losses in that particular
business—~he had accumulated a back tax of a couple of hundred
thousand dollars and had not been able to pay the Government be-
cause he did not have it to pay. and the Government took possession
of his plant, the receipts of the plant. That was done in some casés,
was it not?

Mr. Turngy. T conld not say for certain,

Senator Couzens. Is there anybody here that knows whether that
was done? :

(No response.)

Senator Couzens. I understood it was done, but T may not be
accurate.

My, Terney. T know that the statement was made in the hearing.

Senator Brack. There are liens on file on some of them.

Senator Couzens, When the Court decided the case, all of that
debt was canceled, was it not?

Mr. Torney. Yes, sir.

Senator Couzens. So this does not only apply to the particular
money that was put into the Court when the case was being con-
tested, and impounded, but it applies to all of the accumulated taxes
E"ior to that time because of the inability of the corporation to pug.

hat is all canceled. Would that be computed in the unjust enrich-
ment taxes? '
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Mr. Turney. Yes, sir; that would be treated the same as any other
tax that was not paid.

Senator Couzens. You are going to find not only the list that

Senator Black had, but you are going to find thousands of others
that cannot pay it, and T just wondered what the Government pro-
cedure was going to be in a case of that sort. -
" Senator Grorage. This is the true picture. In many instances the
‘processor on whom the tax was imposed did not have the ready
cash; and through the leniency or indulgence extended by the tax
‘collector, he carried the processing taxes until they accumulated into
considerable sums. There are instances within iy knowledge where
some small meat packers were unable to pay the tax and did not
‘pay it because they did not have the money to pay it, and accumu-
lated a sum that is now equal to practically all of their assets, and
certainly they cannot pay those taxes if they are forced to pay them
now; and they saved their tax, of course, by virtue of the decision of
the Court.

Senator Hasrinas. Would the accounts show, in the suggestion
Senator Couzens made, that those companies made a profit during
those years but just could not get enough money together to pay
these taxes?

Senator Georae. Presumably, Senator Hastings, they were oper-
ating on some profit, and they were passing on the tax to the con-
sumer if they could. There is no doubt in the world that and
presumably they did pass it on, or part of it.

Senator Has1ixas. If they made a profit, this section here would
t;ot relieve them, but if they did not make a profit it would relieve
them.

Senator Grorae. That is true. This section here would mollify
the harsh provision on the taxpayer that he must pay 80 per-
cent of this windfall profit of tax that he did not pay the
Government, and yet passed on, or the tax that he had impounded
in court and finally got back and yet passed on, and would not treat
it us o separate item of income, but would merge it with all of his
income during that taxable year, from the particular articles made
ftom the commodity on which the processing tax was imposed.

Senator Crark. Is not this the fact, that in the case of a lot of
little packers, that they were not able to pass on the tax in com-
petition with the big packers? That they Lnd to go out and pay a
much higher price for the raw product than the big packers did, and
at the same time had to compete with the big packers in selling
their finished or processed goods, and were not able to pass this
tax on, and at the same time this windfall tax raises what amounts
to a conclusive presumption that they did pass it on?

Senator Lia ForLerre. I do not think that is a fair statement.

Senator Groree. That is their contention, Senator Clark, We do
have some of the changes made in subsequent parts of this title
that will mollify that harsh; arbitrary rule to some extent.

Senator Kina. If they can show, in other words, that they did
not pass the tax on—-— A

Senator Georoe (interposing). If they can show that, they would
not be liable, of course.

Senator Kina. Several ,persons have spoken to me in regard to
this matter, and some have written that their alleged profits con-
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sisted of bills receivable or accounts receivable which they never
Peceived and therefore they had no profits. On their books they
showed a profit, but they had trusted and given credit in several
ifistinces, my recollection is, to the 1))ersons‘ who owed them very
large sums and who had gone into bankruptcy.

éanntor La Forverre. When the taxpayer came to make out his
return, he would do in this instance just as in any other instance
as though he had any losses of that nature; he could, of course, get
déduction for that, : '

Mr. TurnEey. That is right; he would get the bad-debt deduction.

Senator Couzens, What Senator Clark said is substantially true.
These big packers had a multitude of things, beef and sheep and
lambs and hogs, and they were not relying on hog packing to base
their profit or the success of their business, so that when this went
into effect there were literally thousands of packing concerns that
‘only pack hogs, and they had to go out and compete with the big
fellows in buying the hogs because of the scarcity; then they had to
go out and compete with the biF packers in selling, and the big
packer did not rely upon the sale of this one product to make a

rofit, so he put the price down to a point where he could get the
jusiness, and the little fellow could not do that because he had noth-
ing to offset the losses in the hog division of his business, It is
perfectly absurd to think that you can take those and lump them
all in one classification.

Senator La Forrerre. Of course, Senator, if in that process, and
in order to meet the competition of the big packer, he absorbed the
tax, he won’t be liable under this windfall provision.

. Senator Couzexs. If you use the rule that as I understand is in
the bill, or was in the bill, of fixing the differential between the
spread of what he paid for his goods and what he sold them for,
if that is the yardstick, he won’t be protected under this provision,
and that is the yardstick that I understand is proposed to deter-
mine whether he did pass the tax on or not, and that is an inequi-
table yardstick.

" Senator Hasrings. That is what the Treasury Department sug- .
gested as the easy way to determine it.

The Cuamrman. Is it possible to define it, dividing this into two
classifications of the large and small packer?

My, Turxgy. I do not see how you can.

" The Cuamyan. I do not, either. T

Senator Grorge. The subcommittee could see no way, and the
smaller packers suggested a graduated tax. That, of course, would
in time be treating it just as ordinary income. That is what it would
amount to.

_ Senator Hasrinas, This suggestion here is certainly some improve-
ment anyway.

Senator IgLACK. Frankly, Mr. Chairman, I clearly do not under-
stand it. I would like to find out. .

Senator Georar. Mr. Turney, will you please explain just what
it is that this change means?

Senator Brack, May T ask one or two questions which would
clarify it in my mind?

Mr. Turwney. Certainly.
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Senator Brack. If a profit is made of 1 percent or 10 percent,.
there is no difference so far as the proposition of the tax is concerned,
under this amendment?

Mr. Turney. You are speaking of the ratio of profit to gross sales?

Senator Brack. Yes,

Mr. Torney. This bill makes no difference.

Senator Brack. The amendment?

Mr. TurNgy. Neither the amendment nor the bill.

Senator Brack. This is a tax on the amount of unpaid processing
taxes. That is really what it is.

Mr. Turney. To tﬁe extent that the taxes were passed on.

Senator Brack. To the extent that they were passed on. You
have a provision here, a provision which I do not quite understand.
If there is a loss by the company, is there any tax imposed under
this amendment?

Mr. Turney. Under the amendment, if there was a loss on the
processing business for the entire year, there would be no tax
imposed.

enator Brack. If there is a profit, how much tax is there? Is it
limited to the amount of profit made?

Mr. Turney. Under the statement of the amendment it would be:
limited to the amount of profit made on the processing based. on
the entire year.

The Cuaraan. Eighty percent.

Senator Brack. And you do attempt to limit it in those figures
to the part of the income which came from the particular thing
processed ?

Mpr. Tourxey. That is right, .

Senator Brack. Suppose it covered all of the goods and did not
merely cover the processing part, then would that not automatically
bring about what they have been speaking about, a relief to the
small packer who is engaged, for instance, only in packing pork,.
and who is not, like the Iarger packer, engaged in various other
types of business?

Ir. Turney. If the small packer who was only packing pork and
has no other business, it would not make any difference w‘nether it
was limited to that business or not, if that is all of the business he
had. To the people who have other lines of business, it would be,.
I think, purely accidental whether taking into account all of their
business, if the rest of their business wad profitable, they would be
better off, not taking it into consideration, and if they had losses in
their other line of business, of course, they would be better oft in tak.
ing those into account.

enator Brack. And you believe that you can figure out the differ-
ences from the books of account? .

Mr. Tunrxey. I have been advised by the accountants in the Bu-
reau that they think this can be done.

Senator Brack. Suppose a man here has not paid the ta: to the
Government but has paid it back to his purchaser. What effect is
he in here? This does not eliminate him?

Mr. Turney. He is tuken care of by a later provision.

Senator Brack. In this bill?

Mr. Turney. In that bill; yes.
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The Cuamaan. It seems to me that the subcommittee has made
A very wise suggestion here. All in favor of this particular amend-
ment will say aye.

(‘The amendment was agreed to.)

The CramyaN, Now go to the next.

Mr. Turney. The next amendment, paragraph 2 on page 1, con-
sists entirely of rewording the paragraph for clarification without
any change in substance. That is the paragraph which taxes the
middleman who got a rebate of the amount of the tax from the
processor, althongh he had, passed it on to his customer. There is
no change in substance there,

Senator Kixa, Do you think that is workable? Have you any
data that show the feasibility of that?

‘Mr. Tur~ex. Well, it is like the rest of the bill, Senator. It is
something entirely new. I think it is only fair to say that there’
is probably less difficulty there than in the case of the processor.

The Ciratrmax. The House bill did not treat with the middleman?

Mr. Terxey. This is in substance the same as the House bill.

The Crramyan. You think this is all right, Mr. Turney?

Mr. Tenrxey. Yes, sirv,

The Ciamyax, All in favor of that amendment will suy aye.
That includes what?

Senator Grorgr. All of no. 2.

The Cuamyan. That takes in the latter part of page 1 and the
first five lines of page 2.

All in favor signify by saying aye.

(The amendment was agreed to.)

The Cnamraran, Now, paragraph 3.

Mr. Tunxey, Parvagraph 3 is a new provision. It is technical in
nature and actually has no application to the processing tax aspect
of this thing. It is necessary because this bill relates to unjust
enrichment not only from the processing taxes, but from any other
excise tax, and relates to unjust enrichment by way of rebates as weli
as by way of nonpayment.

The House bill was set up on the theory that when a refund was
made, the income should be computed by a redetermination of the
net income for the year in which the tax was paid, disallowing the
deduction for the tax paid.

This change would treat the refund as income and compute the
unjust enrichment for the year in which the refund was made.:

he state of the law for general income-tax purposes on the treat-
ment of refunds of taxes which have been deducted.for prior years
is somewhat doubtful, but this change in the bill conforms to the
practice which is the one which the Bureau of Internal Revenue
now thinks is correct and would like to follow.

The Cuammax. Without objection, then, no. 3 will be agreed to.

Senator Couzexs, Does that include subsection (b), too?

M. Tourney: No, sir. ‘That is down to that subsection.

Sex;at'or Kixa. You said “other excise taxes.” To what did you
refer

Mr. Turxey. This title in terms relates to unjust enrichment with
respect to any Federal excise tax. That term is defined to mean
generally speaking, the excise taxes with respect to manufactured
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articles and commodities of the sort which are ordinarily passed on
to the purchasers. : .

Senator Warsu., T have a memorandum given to me which states
that there are more than 200 different articles under certain provisos
on which Federal excise taxes are imposed at the present time, and
some of the more important of these are automobiles, tires, candy,
radios, refrigerators, chewing gum, tobacco, liquor, gasoline, oils,
and so forth. Also such service as telegraph, telephone, radio, cable
facilities, safe-deposit boxes, electric energy, and many others,
Would this provision apply to all of these? :

Mr. TurNey, That is right, it would.

Senator Warsu., They all have to make returns?

Mr. Turney. They only have to make returns when they get the
refund of one of those taxes, or fail to pay one of those taxes.

Senator Hastings. It does not apply, generally, to having paid
these taxes in the past, and the question whether they passed them
on in the past. '

Mr. Turney. I won’t apply to anyone who paid his Federal taxes
and does not get a refund.

Senator Kinag. I do not understand that yet.

Senator ConNaLLy. Suppose on an automobile, for instance, he
paid the excise tax and passed it on to the customer and they after-
ward got a refund, does it apply?

Mr. Turney. That is right.

Senator ConnarLy. You would make him show how much he paid
out of that particular source of revenue?

Mr. TurNgy. That is right.

Senator CoNnNaLLY. And you tax him 80 percent of that?

Mr. Turney. That is right.

Senator Georae. It appﬁes generally and not merely to these par-
ticular ?rocessing taxes?

The Cuairman., Without objection it will be agreed to. .

Mr. Turney. Subsection (b) excludes from the computation of
this unjust enrichment three classes of cases. The first one is the
most doubtful. I think the second and the third are quite clear.

Senator Kine. You mean doubtful as to constitutionality?

Mr. Torney. No. The first one involves some question of policy,
and that is the case where the taxpayer had the articles on hand on
the date the tax was terminated, that is January 6, 1936, in the case
of the processing taxes. Some of the witnesses objected to bringing
in the articles which were not sold during the taxable tax period; for
two reasons. . .

First, they say that there is no logic in talking of passing on a
tax after the tax ceased to be in existence. Second, they point ont
that they may have some of these articles on hand for years, and
that the thing ought to be cut off for that reason to keep the com-
putations from going on forever.

Senator Grorae, Under this (b) what the taxpayer sold is mer-
chandise, and after the tax was declared invalid, that-does not come
into the picture. -

Mr. Torney. That would be the effect of class 1.

The Cuamrman. That it would not. have any effect if he sold it
after the law was declared unconstitutional.
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Senator Georae. Yes. The House bill seems to cover that period
immediately following the invalidation of the tax, as I understand it.
Mr, Turney. That is right, .

Senator Grorae, And this takes that out, because after the tax is
declared illegal and void, of course they would not pass on the tax
even t}xough they made profit on the goods, or substantially the same
Proﬁt. It seems to me at least that that contention on the part of
1e taxpayer was entirely valid.

Senator ConNALLy. That is the theory that we are letting them
have refunds on floor stocks and other things that they had on hand,
all the tax automatically went off. ‘ ~

Mr. TorNey. Of course, the floor stock refund provisions of the
House bill gave that refund only when the taxpayer showed that he
has cut his prices. To some extent the House bill and the refund
provisions recognized the possibility of passing the tax on after it.
ceased to be in existence, ) ‘

The CrammAN. I do not see how he could pass it on after it ceased
to be in existence.

Senator Brack. It seems to me it is very unsound for us to proceed
on the windfall tax on the basis that they passed it on, and then
after the tax is repealed, to say that they are still passing it on.

The trade and business is free from the eftect of the tax. It might . -

be a psychological effect. ,

Senator La ForLrerre. As I understand the question, the conten-
tion of the Department of Agriculture was that many of these
people had fixed a dprice on their goods that included the tax, and
that they continued that for a period after the tax was declared
unconstitutional. In other words, that as a matter of fact, they were
still including a computation of the tax in the sale price of their
commodities to the customers even though the tax had been declared
invalid, and as I understand it, that was the reason that the House
had this provision in it. ,

Senator ConNALLy. Is that not such an intangible thing that you
could never enforce it! Why bother with it¢.

Senator La Fornerte. I was simply trying to present, so that the
committee could have it, the theory behind both of these suggestions;
the one that the House made and the one that is now contained
in subsection (b). ‘ ‘

Senator King. Presumptively when the tax was stricken down,
some would cease to pass it on and prices would automatically ad-
just themselves to the situation, ' ~

The CuaairmaN, Wherever there was competition, it would seem
to be impossible (o pass it on after the tax was declared unconsti-
tutional.  All right, now let us proceed.

Mr. Turney. Clause (2) is a provision which the Treasury is in-
clined to favor as really an oversight in drafting the original bill.
That is the provision which excludes the cases where the taxpayer
has repaid to his customer the amount of the tax which he had
passed on to him. :

Senator Kinag. Are there many cases of that kind ?

Mr, Turney. Yes; that has been done very widely.

The Cuamsan, The House bill permitted that, did it not?

Mr. Turney. The House bill took care of it by allowing an offset
of that amount against the amount of the burden which was shifted
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as computed. This really merely simplifies the procedure. You do
not have to make any computations at all,

The Cuamman. Now, take no. 8. What is that?

Mr, Turney, No. 8 excludes any income from articles with respect
to which the taxpayer would have been entitled to a refund even
though the tax had been valid; in other words, the exports and the
charitable distributions.

Senator Couzexs, And sales to the Government?

Mr. Torner. Yes. I think that is a proper provision.

'l‘he( Cuamrman. Without objection (b) will ge agreed to. Now,

o to (v).
& Mr. Tunnrky. (c) is the provision for computing the net income
from the part of the business with respect to which the tax was not
aid, Paragraph (1) is substantially the provision in the House
ill which says that it shall be computed by apportioning deduc-
tions to the gross income from those sales.

The Cuamman. So that (1) is just the same as the House bill?

Mr. TurNey. Yes,

The Cramman. Proceed with no. 2.

Mr. Turney. Paragraph (2) is an attempt to simplify that prob-
lem which is very difficult, and that is what some of the discussion
has related to, by giving the taxpayer an option to compute that net
income on the basis of his average net income per bushel of wheat
or per bale of cotton for the entire taxable year, and it will very
much simplify the problen.

The Cramyan. You mean the calendar year?

Mr. Turney, For the taxable yvear, whether it is the calendar
year or the fiscal year.

Senator La Forrerre. That is the point you brought up, Senator
King, and the witness testified how many computations would have
to be made.

Mr. Tueney. This is the provision they asked for to take care of
that, and we are inclined to think it is a good idea.

The Cunairman. Without objection no. 2 will be agreed to.

Senator Kina, Have you conferred with any of those who made
that complaint about the mysterious qualities of this provision, so
that they are more or less satisfied with it?

Mr. Torney., Of course, I have not submitted this language to
them. I had the language which they suggested, and I am sure
that this language carries out the policy that they were asking for.

Senator Kina. Senator Bailey and Senator George should be able
to advise us as to textiles. '

Senator Grorae. This raises the whole question of what Senator
Clark said about the packers, and what Senator Couzens said about
it, and what others have said in regard to other processors. The
whole theory under which it is determined that they did not pay the
tax and yet passed it on is rather arbitrary, and it may result in
casting upon a taxpayer an impossible burden to show that he did
not pass it on, but this does simplify it. This option to the tax-
paver does unquestionably simplify his accounting and does make his
task casier and makes it possible for him to show what actually
happened in his business, without going through each invoice and
following down the raw material down to the sale made of the
processed article, :

*
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Senator La Forugrre, On the other hand, also it has the advan-
tage of simplifying the problem from the point of view of the
Treasury if the taxpayer:elects to use this method. :

Senator Groree. And undoubtedly they will so elect. All of the
textile pegPle say they will elect this because, irrespective of how it
cuts, it will be to their interest to do it, and it is the only method
by which they can really present it. :

Senator Brack. That would meet the situation suggested by the
leather people also, does it not ? : '

Senator Grorae. Yes. I think all of them favor this simplifica-
tion of it or this option given to them. So far as I know, all of the

rocessors who have talked with me seemed to think that this would

helpful both to the Government and to them. ,

The Citamstan. Mr. Turney, here is a letter on this proposition
from the American Hospital Association [reading]:

In behalf of the hospitals of the American, Catholic, and Protestant Hospital
Agsociations, which our committee represents, we wish urgently to request that
the Finance Committee of the Senate modify the provision contained in section
501 (e) 3 of H. R. 12395, covering refunds such as may be made to hogpitals,
as the ultimate consumer, by processors from excise taxes recovered by ‘them
through order of the Supreme Court.

A number of these processors have expressed their desire to pass on to our
hospituls, the hospital's share of these recovered excise taxes, as soon as they
can be assured legally that they will nut be called upon to pay them a second
time. Section 501 (e) 3 provides that this must have been done prior to
March 3, 1936, or a bona-fidle written agrecement entered into prior to that
date. Our hospitals, I regret to say, have not received these refunds and do
not have such a written agreement.

It is my undesstanding that your Committee hax under consideration the
beralization of this section; such as the advancement of this date, Accord-
ingly on behalf of our hospitals, we sincerely request that some such amend-
ment be made to the present bill whereby these processors will be given the
opportunity to muake propar vefunds to hospitals, before the taxes provided
for in this bill become effective, ‘

Charitable hospitals, as you know, have received no direct Federal ald toward
the needed hospitalization that they have given to those on rellef. Thelr em-
ployees' wages have been reduced, their plants have depreclated and they
have gone Into debt in order to render this service. 'They now ask that pro-
vislon: be made so that they can obtain the refund of these excise taxes to
which they originally were entitled under the A. A. A.

Have you read this communication?

Mr. TurNey. Yeas. ‘

The Cuamnman. That has been taken care of?

Mr. TunNey. Yes, .

Senator Grorar. That relates to the date of March 3.

The Cuairsan. Without objection, No. 2 on page 8 will ba
agreed to. '

Now (d). . , Lo

Mr. Turney. The changes in paragraph (d) are purely clerical.
They are in the nature of cross-references to the new paragraph (3)
on 'Ip'age' 2,

he Cramrman. You have suggested those?

Mr, TurNey. Yes.

The Cramman. Without objection they will be agreed to. How
about (e) on page 4? )

Mr. Turney. (e) Is the provision for computing the extent to
‘which the tax was passed on. The change there is to give the tax-

03884—pt. 7—36——b




64 REVENUE ACT, 1936

payer an optional method of computing that on the basis of averages
for the year. It is a provision which the textile people and the
milling people particularly asked for, and which we favor because
it will simplify it.

The CuamrmaN. That takes in all of (e)?

Mr. Turney, Yes, sir.

The Cuamraan, Without objection that will be agreed to. How
about (3) on page 5¢

Mr. Turxey. There is one little thing at the end of (e) which is
new, and that is giving them credit for the amount by which the
tire tax was increased on account of the invalidation of the process-

in%tax.
he Cuamrman. You suggested that, T understand?

Mr. Tur~ey. Yes, sir.

The Cramdran. And that was presented to us?

Mr. Turney. Yes.

The Cuamrman. Now, no. (38).

Mr. Turney. The next substantial chan%e is on page 5 with respect
to the tax-year period. The House bill provided for computling
this passing on tge tax by comparing the margin during the wind-
fall period with the gross margin and with the 5-year period pre-
ceding the tax. The cotton textile people in particular have asked
that that 5-year Yeriod be made 6 years in order to include 1927,
which was a good year, and to balance what they claim is the un-
favorable effect of using 1928 to 1932, ‘

The Cramman. What did the Treasury think about it?

Mr. TurnEy. Well, as far as the fairness is concerned, there seems
to be a good deal to their contention. Of course, the longer the
period is made, the more extended our investigation has to be. How-
ever, if the committee thinks that the. equities demand the length-
ening of the period——

The Cuamrman (interrupting). Was the subcommittee unani-
mous on that?

Senator Georee. Yes; I think so,

The Cramyan. Without objection it will be agreed to. What
is the next one?

Mr. Turney. In paragraph (2), beginning at the bottom of page
5 or at the top of page 6, there has been written in a provision which
the cotton people asked for, which takes into account in computing
their presumption as to how much tax was passed on, the direct
manufacturing costs. ,

Senator Couzens., That would cover the extra cost of the N. R. A.?

Mr. Turney. Yes, siv. The House bill allowed the direct manu-
facturing cost to be shown as evidence to rebut this presumption.
This change would take into account in computing the presumptive
shift of the tax, and I do not think that we are inclined to oppose
that change.

’1‘](1e)(?31{AIRMAN. Without objection that will be agreed to. Now,
no, (3
q lt\lr. Turney, That is a provision with respect to the March 3

ate.

Senator (George. That was the point that was raised in the Hospi-
tal Association letter that was read.
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Senator Byrp. In determining the direct manufacturing costs,
you take a large packer—would he be required to keep separate costs
for the hogs or the cattle, or can he put it all in together?

Mr. Turnex. All through this tax it is necessary for this purpose
and other purposes to apportion deductions of which the direct
manufacturing costs are one, to the taxed articles. In the case you
mention it would be pork.

Senator Byrp. Wouldn’t that be practically impossible because
with cattle there was no processing tax, and with sheep there was not.
A large packer handles all of those things. It seems to me it is to
the advantage of the big packer and the disandvantage, as Senator
Couzens says, of the small man who handles hogs alone.

Senator Couzens. As I pointed out previously, Senator, I think
any kind of an institution must keep a cost accounting system, and
he must have a cost basis which involves a distribution of the manu-
facturing costs, and he would ordinarily have that, in any event.

Scnator Byrp. It seems to me it would be most difficult to segre-
gate the overhead costs of Armour & Co. on hogs alone.

Senator Covzens, They must do it in order to get their costs.

Mr. Tunrney. It is necessary as to the overhead costs, of course, to
prorate them according to the volume of the various packers, v

Senator ConNarLy, Most modern packers would have a separate
hog account, would they not? '

§Ir. TurnEey. I should think so, for their own accounting system.

Senator Connarny. They would want to know whether they are
making money on the hogs or losing on the hogs,

Senator Byrp. But there are a lot of overhead costs.

Senator ConnNarny. They would prorate those.

Senator LA FoLrerre. It is inherent in the business, otherwise they
would not know anything about their business if they did not have a
cost accounting system. The packers can tell you about what every-
thing costs except the squeal.

Senator Byrp. I think that is very true, providing you had taxes
on all the other articles that they handle, "In this instance, only the
hogs were taxed. Cattle and other things were not taxed.

Senator Groroe. In reality, this does not inject a new principle.
It simply brings it under the equation.

Senator Byrp. I do not object to it; but it certainly gives them

" a chance to apportion the costs. « ‘
' Senator Kina. I think that the entire effort to enforce this, while
I think these people that have an unjust enrichment ought to refund
to the Government, but it simply means, I think, a vast amount cf
work to the Treasury, and a large amount of employment for expert
accountants and lawyers, and the result will be quite unsatisfactory

to everybody.

The Cramyan. Without objection, we will agree to it. The next?

Mr. Turney. The next change relates to the March 8 date in the
House bill, - ‘

Senator Covzens, You have extended that to the thirtieth day after
the enactment of the act? : S ,

Mr. Turney. Yes; it allows all rebates made after 80 days of the
enactment -of the act, and after that if it relates to a contract which
they had on March 8, ‘
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The Crraikyman. And the contract was the closed date of March 3%

Mr, Turney. Yes, sir.

The Cramsan. Without ob{ection, that will be agreed to.

Senator Brack. Does it still have to be in writing?

My, Turney. All rebates up to 30 days after the date of the enact-
ment of the act that are actually made will be actually allowed,
whether there was any contract or not.

The Cramrman. Let us take (g).

Mr. Turney. The first change there is simply a clerical change to
clarify the provision,

The new sentence added was suggested by some of the accountants
in the Bureau and is to this effect, that where the taxpayers’ records
are not sufficient to show the quantities of commodities going intn

articular articles the amount shall be computed by the conversion

actors which were used for these purposes under the Agricultural
Adjustment Act.

The Cuamryax. Without objection, that will be agreed to.

(h), there is no change.

Now, (i).

Mr. Tunney. The words added there are a clerical change. Since
Inbor costs are shifted over into a presumption, they are excluded
by those words.

Senator Kixa. Where you say there is no objection, you mean to
the House bill{ Does that mean that the Treasury Department is
satisfied with the phraseology and with the entire principle an-
nounced in the House bill dealing with these questions?

Mr. Turxey. These amendments include all the changes in word-
ing which we have to suggest to the House bill.

The Cuamyax. And this is also the recommendations offered by
the subcommittee that studied the proposition?

Senator George. Yes.

The Cuamrman. The next?

Mr, Tur~ney. The next is at the top of page 9. That first change
is a shift in the position of the underscored words to clarify it and
no change in substance, .

The Cnamryax. Without objection, that will be agreed to.

Mr. Turxey. Paragraph (2) is a definition of the term that was
used on the first page, the termination of the tax, and it is defined to
lm(isn where the tax was held unconstitutional, the date it was so
reld.

The Cuairman. Without objection, it will be agreed to.

Mr. Turney. Paragraph (3) is the definition of refund or credit,
which excludes refunds and credits made in accordance with section
21 (d) of the Agricultural Adjustment Act or 621 (d) of the 1932
Revenue Act.

Senator Couzexs. That straightens out what the taxpayers were
alarmed about in the House bill where it seemed to exclude all
refunds which were not excluded in 21 (d) of the A. A. A.

Mr. Torney. Yes; that is taken care of in these amendments,

The Cnasiraman, Without objection they will be agreed to.

Mr. Turney. Paragraph (4} is a definition of the tern “tax ad-

justment”, which has been used to refer to these rebates to customers,

and it is drafted in accordance with the other provisions of this
March 3 date. '
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The Citamax. Without objection it will be agreed to. Now, (k)
on page 10.

Mr. Tunney. Those changes are purely clerical and allow an offset
for the rebates made to the purchaser.

The Criamrman. Without objection it will be agreed to.

Mr: Turxey. The changes on page 11 inserting the words “the
other” are purely clerical.

The CrairmaX. Without objection, it will be agveed to.

Mr, Terney. The change on page 12 requires every person who
has had his taxes impounded or did not pay them or who got a-rebate
from a processor or who got a refund of one of those taxes, to file
a veturn and show whether or not he passed the tax on. It will be
helpful in administering it.

The Crrairyax. Without objection, that will be agreed to. )

Mr. Tveyey. Paragraph (c¢) on page 13 should be underscored.
It is not. ‘That is a new provision Wixic 1 Senator George spoke of.

Senator La FoLLerTE. r\)Vill you read that, please?

Mr. Trrney. Yes. [t is a provision for the extension of time for
the payment of the tax, modelled after the estate tax provision.

The Cramyan. This is rather important.

Senator Grorce. I was disposed to think that we might allowed
them three or four years. Where you take a cuse of a half a mil-
lion dollars or a million dollars to be repaid. It is discretionary.
Of course it is left within the discretion of the Commissioner, and
he will safeguard the interests of the Treasury if he does grant the
extension, but I think this is the one way of softening the blow to
the man who is going to pretty nearly if not altogether shoved over
into bankruptcy if he has to pay this tax in 1 year.

Senator Lia Forrerte. T would like to have it réad, Mr. Chairman,
because this has been drafted since the subcommittee meeting, and
we agreed on principle, but this is the language to carry it out, and
we have not had a c{mnce to see it.

Mr. Turxey. The provision is as follows [reading]:

(¢) If the Commissloner finds that the pnyment on the due date of any
part of the amount determined hy the taxpayer as the tax would fmpose undue
hardship upon the taxpayer, the Commigsioner may extend the time for pay-
ment of any such part not to oxceed 2 years from the due date. In such
case the amount with respect to which the extensicn is granted shall be paid
on or before the date of the expiration of the perioll of the exiension, and
the running of the statute of lHmitations for ussessment and collection shall
he sugpended for the period of any such extension, 1f an extenslon s granted
the Commissioner may require the taxpayer to furnish a bond in such amount,
not excceding double the amount with respect to which the extension s
granted, and with such sureties as the Commissioner deems necessary, con-
ditioned upon the payment of the amount with respect to which the extension
is granted in accordance with the terms of the extension. There shall be
collected, as a part of any amount with respect to which an extension is
grauted, interest thereon at the rate of six per centum per annum from the
expiration of six months after the due date of the tax to the expiration of
the period of the extension,

Senator Hastixas. I do not think that helps them at all. Xf he has
to give that bond to lpay the money, he can go and borrow it from
the bank just as well as he can give the bond. This is a bond to

pay money ; it is not a bond for faithful services or anything of that
sort,
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The Cuamman, If there was not some security put up, in the
meantime they might get rid of any property they had left and go
out of business,

Senator Grorge. That is in the discretion of the Commissioner.
Of course, he might exact—and he probably would if he thought
the interests of the Treasury would suffer—he might exact the
security.

Senator Hasrines. He does not have to?

Senator George. No.

Senator La Forvierre. It is only in the case where the Commis-
sioner thinks there is danger of the Treasury not collecting the tax.
He is not compelled to do it. If the discretion is to be exercised,
it seems to me you can also trust the officer exercising it to use his
discretion with regard to whether he will require a bond or not,
and I think it is fair to assume that he would only require it wheve
he thought the interests of the Treasury were in jeopardy.

Senator Couzens, Where the assets might be liquidated?

Mpr. Kexrt. May I make an observation on that that I think might
be of some value? This provision is similar to the one contained
in section 272 with relation to the extension of time to pay other
taxes. Under that section, also, the Commissioner has discretion
to take a bond.

I have been rather intimately connected with the administrative
matter for extensions of time under that section and where the con-
dition of the taxpayer is such that it is impossible for him to ob-
tain a bond we have accepted such security, other forms of security,
as the nature of the taxpayer’s situation would permit him to give;
in other words, it has been that what we have tried to do is simply
to be sure that the situation from the point of view of collecting
will not be any worse at the end of the period of extension than it
was at the beginning.

Scnator Hastinags. Mr. Chairman, I thought he was compelled
to give the hond. I see now that it is a matter of discretion with
the Commissioner.

Senator Georer. I think this period of 2 years might well be
extended to 4 years, because it is still in the discretion of the Com-
missioner, and it gives him some leeway.

Senator Couzrns. T move that that be done.

The Crramrmax. Why can we not agree on 3 years?

Senator Couzens, As long as it is in his discretion, why not leave
it as a maximum of 4 years?

The Cuamman, Mr, Xent, it requires a bond in double the
amount—that is the present law?

Senator Connarry, It is discretionary.

The Cuamrman. Do you think we ought to have it double the
amount{ . L

Senator Gronrae. Not exceeding double the amount. That leaves
it within his discretion to put it at less.

The Cuamyan. The amendment is to give him 4 years?

Senator Connarry. I second Senator George’s motion to make it
4 years. It is discretionary, anyway.

Ir. Kenr. On the inhcome tax, we can grant an extension not to
exceed 30 months.
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Senator ConnarLry. Make it 3 years, then,

Senator Couzens, Well, make it 8 years.

The Cuamman. Is it agreeable to the committee to make it 3
instead of 21?

Senator Georae. I move that it be 8 years.

The Cramman. All in favor will say “Aye.”

('The motion was adopted.)

Senator Couzens, May I draw the witness’s attention to the sec-
ond line on page 137 Should that not be the amount determined
by the Commissioner instead of the taxpayer?

Mr. Turney. Of course, the amount which is due with the return
i the amount shown on the return as the tax. If the Commis-
sioner determines more to be due, that is a deficiency; and under
this bill; the general provisions for extensions of time with respect
to deficiencies would be applicable. '

Senator Couzexs. Does that language cover the amount when the
taxpayer determines the less amount of tax than is due? I did not
understand why you should put this in there as “the taxpayer.” I
think it should be not the taxpayer, but also what the Commissioner
determines,

Senator Kina. It takes some time for the Commissioner to make
an investigation, and to ascertain that a larger sum is due. Thero
might be a hiatus of several months.

Senator Barxrey. Why is it necessary to put in here these three
words, “by the taxpayer”?

Mr. TUrngy. If the committee thinks this same period can be
allowed for the extension of deficiencies

Senator Barxrey (interposing). Why not leave out the words
“by the taxpayer”?

Mr. Turney. I would like to have a chance to check into the best
way to say it.

Senator BarkrLey. As you suggest, Senator Couzens, that sounds
as though it leaves it all up to the taxpayer. Of course, in
makinﬁ' out. his preliminary return, he fixes what he thinks is
due. That is subject to approval by the Commissioner, and he may
find there is some more due. I suppose this is intended simply to
cover the preliminary return, and a taxpayer himself who in the
first instance does determine what he owes.

Mr., Turner. Yes; under this provision the extension provided
for here would be applicable only to the amount. of tax contained
on the return, and deficiencies would be governed by the general
provision. It would be possible to make it apply to both if the
committee so thinks.

The Cuamsan, Look into it, Mr. Turney, and see how that should
be worded.

Senator Grorae. I think it should be applied both to the amount
shown and the amount determined, n

The Cuamman. Without objection that will be agreed to. Now,
section 505,

Mr. Tourney. Section 505 is the provision which makes the wind-
fall tax applicable to any possessions. A similar provision was in
the House Bill. It has been redrafted generally to make it clearer

that the windfall tax applies in a possession only when the excise
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tax in question was made applicable there. As to the most of the
excise taxes, the possesions are all like foreign countries.

The other change is substantial and provides that the windfall tax
applicable in the possessions shall be collected by the Internal Reve-
nue Department of those possessions, and they shall keep the pro-
ceeds, That seems to be a sound principle, because the processing
taxes, to the extent that they apply in the possessions were turned
over to those possessions, and also because our Federal Internal
Revenue Bureau has no adequate machinery for collecting these
taxes in the possessions,

The Cuamman. Without objection that will be agreed to.

Now, let me ask you this, How much less revenue by virtue of
that modification will be involved? We expected to get $100,000,000,
did we not, out of the windfall?

Mr. Turxey. It was close to $100,000,000; that was the estimate.
The changes which would result in lost revenue arve first, the offset
for the losses during other parts of the year, T imagine we could
give you some kind of an estimate on that. I am not prepared
to do it now.

The Cramyran, Well, the committes wanted just a rough estimate,

Mr. Turney. T could not even do that. T would have to turn that
question over, There are several other changes which would aftect
the revenue, but not to any great extent,

The Cramman. Get us up soma idea about it.

Senator Grorer. I question whether the first change will seriously
affect the revenue in any way.

The CriammaN. This Jast amendment giving them 3 years is going
to affect the immediate needs,

My, Tounr~ey, Yes; it would affect the amount collected in the
first year.

Senator Couzexns. That is only optional, anyawy.

Senator Kina. I think that those who can pay, will pay, rather
than be taxed the 6 percent in there, because if they have any finan-
cial standing, they can borrow the money from the banks at very
much less. It would be the poor people. :

The Cuamyan. The subcommittes has done a very good job on
this. Thank you, Mr. Turney, very much.

Without objection, this amendment as amended will be agreed to.

Now, let us get to the refund proposition.

Senator Barxrey. On the mﬁm({, the special committee has gons
aver that title and has made somo revisions, Mr. Kent advises me
that they have not got the amendments here yet. Ave you going to
have a meeting this afternoon ?

" The Cramsan, Yes; we will,

Senator Barkrey, They will be be ready this afterncon. If it

oes over until tomorrow, we can have them in mimeograph form
in a complete new title like this, which is much more casily under-
stood, but we are not ready to make the suggestion this morning,
because the experts have not gotten the draft completed. :

- The Cuamman, Let us take up this foreign-credit proposition
and get it out of the way. = - ‘

Mzr. Parker, will you address yourself to that?

y
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Mr. Parser. There are a number of sections here dealing with
foreign corporations. 'We have been over that ground once. Do
you want to start from the beginning?

The Cuamrman. We want to get it straightened out this morning.

Senator Kino. Let me ask one question. Mr. Parker, are you
familiar with the testimony of Mr. Birnhauer, of Amsterdam, who
made a statement before the Ways and Means Committee?

Mr. Parker, Yes, sir.

The Crarman. He appeared before our committee also.

Senator King, I was not here,

The CuairmaN. I think before we get into that, I should read a
letter from the State Department on this foreign-credit matter.
Thig need not go on the record.

Off the record.)

Senator Flastines, Does not that foreign tax depend a good deal
upon the general policy that you are going to adopt?

The Craman. Yes; it is related to whatever rate we may agree
upon.

]Sonator Hastines. Does it not also depend upon whether you are
going to follow the general policy set down by the House, or
whether you are going to do wlhat has been suggested here in your
last proposal? Let us ask Mr. Parker about it.

The Cuarrman. Mr, Parker, do you think you could handle this
matter before knowing just what we are going to do with refer-
ence to corporate taxes?

Mr. Parkrr. I do not think you can handle the complete situation
until that question of policy is determined.

Mr, Beaman, I think that is subject to this modification, and I
think Mr. Parker will agree with me  You eannot cettle intelligently
the foreign-corporation situation until you have settled the domestic
corporation, but I see no reason why you cannot settle in advance,
whether or not you are going to make the change in the taxation of
the nonresident alien individuals as the House bill did. As far as
I know, that has nothing whatsoever to do with the corporation
except as it «ffects one narrow point about taxation of dividends.
If that can be left over, it can be disposed of afterward.

But the general taxation of nonresident alien individuals can be
settled independently of the other. Mr. Parker may differ with
me, but that is the way it looks to me. .

Mpr. Parker, I think that is correct.

(Off the record.)

The Cramrman, Now, Mr. Parker, will you proceed?

Mr, Psrken, Tn Franeo. the income tax is im osed on a schedular
basis and will have a different rate on the income from salaries
and compensation for services, than what they do on income from
investments, for instance. I am not acquainted with all of the de-
tails, but I believe thev have as many as four or five different sched-
ules for the levving of the assessment of their income taxes, so their
rates on nonresident aliens may vary somewhat in preportion to the
rates on the French citizens, depending upon the source from which
the income is derived. It runs as high as 18 percent in some in-
stances,

The CuamrMaN. Mr, Parker, will you give to the committee, first,
just a picture of what is proposed to be dane?
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Senator Kina. May I ask one question? I suppose it is conceded
that both in Canada and in Paris and in London particularly, and
perhaps in Berlin, on exchanges and the bourses of those countries
American securities are bought and sold and American stocks and
bonds are largely dealt in?

Mr, PAgkLr. 'f‘,hat is correct.

Senator Kina. And foreigners likewise make investments in the
United States?

Mr. Parxer. That is right.

Senator Kina. Buying here over the counter and through the stock
exchange, and that there are some foreign corporations Incated here
in New York and elsewhere, and there are foreigners who are non-
residents who do business not through a corporation here, that is,
not through their own corporation, but other organizations. I just
want to get that fact noted.

Senator Warsn, Have we many foreign corporations paying
taxes?

Mr. Parken. There is a fairly substantial number. I cannot re-
member offhand; I think it is about 2,000,

Senator La ForLerre, Mr. Parker, I suggest that you confine your-
self to the nonresident alien individual now, because I think it is
pretty generally conceded that we cannot deirrmine how we arve
going to treat foreign corporations until we know what we are going
to do with the domestic corporations, Let us take up this alien
individual.

Mr. Parker. Very well.  Under existing law, the nonresident alien
individual is taxed the same as an American citizen except he is
disallowed the exemption, such as credit for dependents, and so
forth, but he comes under the normal tax and he comes under the
surtax at least theoretically, and he is supposed to file a return ex-
actly the same as an American citizen. The tax on him, therefore,
is whatever tax is provided for. At present, of course, it is in the
1934 act with its 4-percent normal rate and the surtaxes going to 60,

Senator Hastinas. He does not include in that any income except
what he gets in this country. :

Mr. Parxer. The income upon which he is taxable under our sys-
tem is that derived from sources within the United States under
gection 119,

Senator #lastixgs. If he has $100,000 which he gets from his in-
come at home, he, of course, does not include that.

Mvr. Parxer. That is not included in his income. You just take
the income from sources within the United States.

Senator Kina. Just like Americans who deal in London or clse-
where. We do not include the profit we have made there in Canada
" or elsewhere. :

Mr., Parxker. That is right. Of course, it is obvious that you are
gotting small sums of money in the United States and we have no
really effective method of making them file returns, so that we have
a system in the existing law which provides for a deduction of the
tax at the source; that is, a person paying a foreigner in this
country withholds a certain percentage of the tax and remits that
to the Government—Ileaving out of account this tax-free Govern-
ment-bond proposition, which is an exception. The general theory
is this under existing law, you withhold the normal tax of 4 percent
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on interest, rents, compensation, and other fixed and determinable
incomes, as stated in the law. We do not withhold on dividends.

There is no question in my mind but that we have been losing a
considerable amount of money due to the failure of our law to require
withholding on dividends, Of course, the theory of not withholding
on dividends was because they were not subject to normal tax either
in the hands of our own citizens or of the foreigner.

Senator Kixa. I understood you to say that you withhold the
normal tax?

Mr. Parxer. Noj we do not withhold on dividends. We with-
hold on interest, rents, royalties, and such things as that.

Senator Brack. Do you mean if anyone pays anything to a for-
eigner, he is supposed to withhold——

Mr. Parker (interposing). Four percent.

Senator Brack. For wages or salary or anything like that?

Mr. Parxer, That is right.

Seuator Brack. Is that done very much?

Mr. Parxer. Oh, yes. That is done on that type of income, I
suppose_there is some escape. I am talking about the nonresident
alien solely. I am not talking about the resident alien.

Senator Coxyarny. The resident alien pays just like anybody else.

Mr. Parker. He pays just the same as a citizen of the United
States.

Senator Kixa. Doesn’t that need a little clavification? The reason
I make that suggestion is that here only a few days ago some man
brought to my attention the fact that he was representing an English
or a IFrench house—I have forgotten which—and he lived in a
foreign country and would come over just once or twice a year and
take orders, and it required him to stay here about 2 weeks, and they
required him to make a statement as to what his share of an annual
salary for that 2 weeks would bb and what his share of the commis-
sions would be that he would derive, and they wanted to tax him
on that and compelled him to make a return,

Mr. Parxer, Of course, we could not compel the employer living
in London to withhold the tax, but we say, “here, if you have made
any income in the United States, you should pay.” I think myself
it is going too far. No other country attempts to do such a thing.

Senator Kina. If you should go to England to sell Ford auto-
mobiles and would be there a couple of wecks selling them, applying
that principle you had to return in Great Britain the salary you
had and the commissions that you had made.

Mr, Parker. You would not pay in Great Britain unless you had
been there 3 months.

Senator Kixa. I mean, applying the same principle that was ap-
plied to the person that made the statement to me.

Senator Hasrinas, Just to illustrate that point: That was a small
corporation that employed an expert living in Canada and they
paid him a final feo of $6,000. They did not know anything about
this law. Two or three years afterward when their income-tax re-
turn was examined, they had to pay on this particular person’s
share of tax that he ought to have paid, because they, under the
Inw, were supposed to have withheld it. 8
. Mr. Parker. We make the withholding agent responsible for the
ax.
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Senator Hastinas. They could not get it back from him because
he had gone.

Mr. Kenr. There is a provision in the present law, section 19, de-
fining income from sources within the United States, which provides

that compensation for labor or services performed within the United

States shall be deemed income from sources within the United States.
I think some of the cases to which reference has been made are
simply absurd. I think it is really beneath the dignity of this
Government to hold a commercial representative who has been here
negotiating commercial contracts for 3 or 4 weeks, up at the port in
ovder to squeeze a few dollars out of him, but our agents do it. We
cannot very well tell them in Washington that they are violating the
law in doing so, and it is a very difficult situation to deal with,
Senator Kina. In a case I referred to, the man was here 2 weeks,
atd they asked him to make a return and pay, and he was here try-
ing to find a market for our goods. He wanted to buy goods here,

and he wanted to sell goods in return,

Mpr. Kext. And on the other hand, one thing that makes the situ-
ation rather difficult to deal with is this: You may have some Eng-
lish pugilist or German pugilist or theatrical star coming over here
and being here for 2 or 3 months and making $100,000 or $200,000
out of their activities in this country, and the feeling there is that
we ought to get some tax out of it. So it is rather difficult to frame
an amendment even which will draw the line of distinction and let
out the cases that you want to exclude without letting out some that
you want to include. R

Senator Kina, Joe Louis is going over to Germany soon to fight,
and if he gets a million dollars there they will tax him.

Mr. KeNT. On that same principle, on page 180, section 211, is
the new plan which states the tax on non-resident alien individuals.
The nonresident alien individuals are divided into two classes.
The first class is treated in subsection (a) and the second class in
(b). The first class are those that have no United States business
or office; that is, if they are not carrying on business in the United
States, and have no office or place of business therein.

Senator Kina. Are you speaking of the individuals now?

Mr. Kexr, Yes; that is the heading.

The Curairyan. How do you collect that 10 percent?

Mr. Parxer. We put 10 percent on all of his income, and it in-
cludes dividends as well as interest, rents, salaries, wages, premiums,
annuities, compensations, and so forth. The tax is 10 percent. The
man collecting that tax is taken care of in section 143, and the
important part of that is subdivision (b) on page 145 [reading]:

All persons in whatsoever capncity acting, having the control, receipt, cus-
tody, disposal, or payment of interest—

I am skipping a part of it, but that will give you the general iden—

pay- to persons nut engnged in bhusiness In the Unlted States and not having
an oftice or place of business therein, must withlhiold on dividends, rents,
salaries, wages, premiums, annulties—
and so forth. That 10 percent is withheld by the person in this
country who makes the paf'm.ont to the nonresident alien individual.
Senator Kina. T should like to say—this is off the record,
- (Off the record.) ‘
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Mr. Parker. The other class are the nonresident aliens who are
engaged in a trade or business in the United States that have a
place of business or office in the United States, In other words, if
an Englishman has an office in New York City and is carrying on
an importing business, then he is taxed not this 10 percent, but he
is thxed just like an American citizen with the exception that these
exemptions which I pointed out and which are rather unimportant
in the larger incomes are excluded. Or, he is also taxed in the same
manner if he has an office or place of business in the United States.

Senator Brack. What is the line of distinction between the illus-
tration that Senator King gave? Here is a teacher who teaches for a
year. Suppose she came over here and taught 2 weeks, would she
then be considered a nonresident alien securing an income here,
or would she come under the other basis of one engaged in business?
I do not yet get the line of distinction.

Mr. Parker. I believe if the forcigner came over and stayed 2
weeks, that there should be a withholding there.

The Cmammman. Suppose some Frenchman came over here and
stayed here for ¢ months and made $500 a month{, whether he was
in ollywood or what not, where would he pay his income tax?

Mvr, Parker, He would pay his tax right here, and he would have.
to have an income-tax clearance receipt before he left the country.

The Cuamman. He would also have to pay an income tax in
France, would he not?

Mr. Panken. Yes; he would,

The Crammax. Suppose an American went over doing some kind
of a gymnastic act in England or France or Germany and made
$500 a month; to whom would he pay the tax? :

Mr. Parker. He would pay the tax to England, but then when
he was taxed here he would get a tax credit up to the amount of the
rate of the United States tax.

The Cramrman. He would have to pay here, but there would be
a credit on it for the amount that he paid in the other country?

Mr. Parxen. That is right.

The Caammyan. What rate do these people who are doing business
in this country or have a principal office n this country pay under
this (b)?

Mr. Parxen, They pay just the same rate as an American citizen
would pay with whom they may be competing. Ixactly the same
on {he meome derived from sources within the United States,

The Cuamyan. It says “without regard to the provisions of sub-
section (a).”

Mr, Parxer. Subsection (a) is a flat 10 percent, and when you
say taxed without‘re%ard to that it means you go over to the general
provisions of the bill with regard to tax on individuals.

The Cramrstan. Of course, we have kept this withholding rate
in the past because of the comity between countries.

‘Mr. Pangen. I do not think it has been so much on that account.

The Cuamman. They could retaliate, could they not? -

Mr. Parker. They could, but most of the important foreign coun-
tries are withholding at a greater rate than that now on our citizens.
Our theory, I think, was that we would withhold at the normal rate
of tax. ~We taxed the foreigner just the same as our citizens paid,
our withholding rate was the normal rate on the assumption that
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they would have to pay that anyway, and then they might have to
pa%' more. If you colleet all of that income together——
‘he Cramryan (interposing). That is 4 percent?

My, Parxer. Four percent under the present law,

The Cramsran. You propose to raise it to 10 percent?

Mr. Parker. Ten percent flat, but they get some compensating
advantages. One of them—and perhaps the most important—is
that the House bill proposed to exempt the foreigner from capital
gains because the Treasury has found it practically impossible of
collection, practically impossible to trace the transactions and im-
possible to get the capital-gains tax in any substantial number of
cases, and that same t}ﬂng is also true of the hedging transactions,
which I think you will remember in the last act there was consider-
able complaint about before the committee. I forget whether it was
the 1935 act or the 1934 act, but they claimed it was forcing for-
eigners to deal, for instance, in cotton on the Liverpool market and
instead of dealing on the New York market.

The Cramyan, Is it your opinion that the provisions with refer-
ence to withholding 10 percent on these foreign people and with-
holding that at the source, is a fair provision?

Mr, {f’ARKER. I think it is not so much a question of being fair as
it is a question of getting a reasonable revenue under the arbitrary
rule which will work and which will bring us in more revenue, but
will not be out of line on the foreigner.

The Cramrytan. How much does the Treasury estimate it will get
by virtue of this increase?

Mr. Panker. I believe the Treasury estimated only about $4,000,-
000 additional from our new foreign tax system, but personally I feel
that estimate is very low.

Senator Hasrings. What do you think about putting the foreigner
in the same position as the American citizen if he filed an income-
tax return, but if he failed to file one, then place him under the
10 per cent?

Senator La Forrerre. The difficulty with that, Senator, would
be that the person or the corporation responsible for withholding
at the source would not know whether he had done it or not.

Senator Hasrinaes. Let him withhold the 10 percent. Let that
provision apply of withholding the 10 percent, but give the forcigner
who comes in and files a return—put him on the same basis as the
American citizen, .

Mr. Parker. I think that would be objectionable for this reason,
Senator. It creates an option. If a man had $100,000 income in the
United States, he would pay the 10 percent or $10,000 instead of
filing a return, because if he filed a return he would bay $30,000.
On the other hand, a foreigner that only had $2,000 oé income, he
would file the return because he would only pay 4 percent or $80
on it instead of paying $200,

Senator Hastings. I do not believe the amount is sufficient to war-
rant criticism of this'Government along that line, myseclf.

The Cuamrman, They say that we are getting less now than these
other countries, as a genetral rule, _

Senator Kine. I did not hear the testimony of Mr. Cohen and
others, and if I may be pardoned, Mr.'Chairman, for my own infor-
mation, Mr. Cohen of New York, representing Canadian investors, in
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his statement pointed out that the Canada withholding tax is only 5
percent, and that a heavier American withholding tax will result
i actual loss of revenue to the United States, Mr. Hansard, repre-
senting the Amsterdam Stock Exchange in his statement before the
committee stated that there was no scientific basis for the 10-percent
raté, and that the proposed rate of a flat tax of 10 percent on the
gross income on foreigners will in all probability have a most detri-
mental effect upon foreign investors in the United States. The with-
holding tax plan in the case of the nonresident alien income in the
pending bill is an improved step in the right direction, but the
withholding rate should be moderate; furthermore, due to the fact
that the withholding rate is applied to the same kind of items of
annual or periodical income, the withholding flat rate should be
uniform with respect to both individuals and corporations.

The Crairman, It was pointed out there, Senator King, that that
entlemen who represented the Amsterdam people, that before the
Jouse Ways and Means Committee he said that he thought a 10-

percent rate was fair, That is my recollection of it.

Senator Kixa. That was Dr. Brenhauer., But Mr. Cohen said
that in Canada they only imposed a tax of 5 percent.

Mr. Parker. That is true. It seems to me if you go below 10
percent and go to 5 percent, that that might be fair enough in some
instances, but if you did that, that you would have to put some
limitation on. Tor instance, if a foreigner got over $20,000 income,
then he must file a return, and then you would have to make a third
classification here of foreigners and make those that got over $20,000
subject to the tax, because when you go that low we are giving too
much relief. There are some rather large taxpayers that pay a very
considerable tax, up around $100,000 or $200,000. The 10 percent is

oing to cut their tax in half, but to cut it down to a quarter, cut

it down 75 percent, it seems to be going too far, even though we
would get a little more revenue on the aggregate. Don’t you feel
that way, Mr. Kent?

Mr. Kent, Yes. - L believe we can say this much, that in essence
this proposal for a change in our system of taxing nonresident aliens
is su{zstnntially similar to the system which is in effect in the more
important foreign countries, How they can fairly criticize the
United States Government for shifting over to substantially the
same principles as they are following in the collection of taxes from
nonresident alien individuals, is a little difficult for me to see.

Senator Kina. Could we not differentiate between contiguous coun-
tries, between Canada and Mexico from those that are not contiguons?

Mr. Parker, That would be possible, although the information
comes to me rather indirectly that the State Department would be
rather apprehensive of giving a better rate to contiguous countries.
Canada, of course, is in this position—Canada has a very real eco-
nomic reason for keeping this withholding tax low, because Canada
is a developing country. It is trying to attract capital from other
countries, and to develop its natural resources, and I doubt very much
gvhether Canada would be inclined to retaliate against the United

tates.

If I may have this off the record——

The Cuamrman. The reporter need not take this,

(Off the record.)
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Senator Kina, Going over 6 or 8 or 9 years, or at least under the
present law as long as it has been operating both as to foreign
corporations and individuals, by and large have the laws worked
fairly satisfactorily and justly?

Mr. Parker. I should say that they have not. That the existing
rate is necessarily discriminatory in itg operation, because we have
to depend to such a large extent upon the ¥1onest.y and the voluntary
cooperation of the nonresident alien in collecting the tax, and that
has been particularly true with respect to the capital gains provi-
sions of the statute. “A Frenchman or an Englishman signs an order
to his broker, a New York broker, to buy some stoclk for him on the
New York Stock Exchange. Later on he sells it and he makes a
gain out of it. It is not the sort of a situation where it is practicable
to withhold the tax and we have an enormous amount of difficulty.
It has upset business relationships, it has thrown our brokers into
a panic whenever we have tried to make a real effort to collect those
taxes and we got them in a few cases, but in scores or hundreds or
thousands of other cases we do not get them at all. And I believe
that has been the experience of other countries,

Great Britain takes 22.5 percent of the dividends of a British
corporation going to American citizens. It amounts to that. It
allows no refund, no readjustment of any sort, although it does
allow such refunds and readjustments in the case of its own na-
tionals.

The Cuammax. Let us get this out of the way so that we won’t
have to discuss it this afternoon again. Without objection, you
will draw an amendment then, and 1t is agreed to along the lines
i 10-percent withholding on these foreigners, and that they be
given credit, foreigners of contingous countries, on these dependent
provisions, and that the rate that we adopt on these corporations
shall apply.

Mr. Beaman, I do not understand that, Senator.

The Cuamman, If foreign people are doing business in this coun-
try they should be applied the same yardstick that Americans are,

Mr, Beasan. Just the residents?

The Cramrman. I am just talking about the residents. If they
have a principal place o% business and all of that. That was the
idea in the bill.

Mr. Beaman, Then you are taking the House bill with two
changes; you are giving the residents of contiguous countries credit
for dependents, which the House bill denies them.

The Cmamman. That is right.

Mr, Beaman. And you are making the rate of withholding—on
the tax too, or just withholding? Avre you going to tax this Ca-
nadian nonresident 10 percent and withhold it for him?

Senator Kina. I am not ready to vote on this.

The Cuamman, Then we will take it up this afternoon. We will
meet in the District of Columbia room in the Capitol, .

(Whereupon, at 12 o’clock noon, a recess was taken until 2 p. m.
of the same day.)
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AFTER RECESS

(The hearing was resumed at 2 p. m., in the District of Columbia
Committee Room, Capitol Building.)

The CHamaan, Mr. Parker, wil% you continue about this foreign
creglit matter?

Mr. Parker. In the 1924 act, we had a normal tax of 4 Yercent,
and 8 percent. When it came to withholding on a resident alien, we
withheld at 8 percent, except in the case ofg residents of contiguous
countries, and there it was 4 percent that was withheld.

The. Crameaan. What would be your reaction to 10 percent being
withheld except residents of contiguous countries, and in that case
it be 5 percent?

- Mr. Parxer, I think we can do it, if you want to do it. It isa
question of policy. '

The Cuamrman, The only fear that I have about it is that you
get criticism of discrimination, ~

Mr. Parker. There is one practical reason for doing it, and it is
a selfish reason. Under the present state of the law, we would get
more tax if we continued it at 5 percent instead of 10 with Canada,
if Canada should retaliate and put on a 10 percent rate. The reason
for it is this, that our residents receive from Canada something like
four times the amount of income that Canadians receive from our
country. We have a foreign tax credit, and of course the more they
tax our people, that reduces our tax on the income they get from
that foreign source, and since the volume is greater coming into the
United States than going out, you would probably lose money if the
retaliate.  Of course if they leave their rate on at 6 percent, whicK
they have now, that is different. They have a 5§ percent rate now.

Senator Kina. For how long a time did we have the 4 percent dis-
criminating, if you call it discrimination, between contiguous coun-
tries and other countries? Wasn’t it for many years?

Mr. Parxer. We were not discriminating.

Senator Kixa. I do not call it discriminating, but a difference.

Mr. Parxen. Since the 1921 act.  Of course, when we had the 1034
act and went back to a 4 percent flat rate, then we did not have
any difference in the rate, and that distinction was no longer made.

genator King. Between 1921 and up until the time we went back to
that other rate, so far as you know was there any protest from any
foreign conntry?

Mr. Parker. I have never heard of any.

Senator Kina. You had not heard of any?

The Cuamrman. How much would this credit to dependents
amount to?

Senator La Forrerte. You would not do both, would you?

Senator KiNa. We have done both. They are getting that now.

The Cuairman. That is in the present law, is it not

Senator Kinge. Yes,

Mr. Parxeg. That is right.

Senator La Foruerre. If you give them a half rate, I don’t know
why you should give them a credit for dependents.

63884—pt. 7—386-——06
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The Cramsman. In measure of percentage, how does that com‘mre
Witlh? just giving them a credit for dependents? Not giving them
both !

Senator Couzexs. What is the objection to letting the law stand
where it is?

Senator La Fourerre. You mean so far as taxing these nonresident
aliens?

Senator Couzens, Yes,

Senator LA Fovurgrre. It is this. This is not on the record——

(Discussion off the record.

Mr, Parxer. The theory of our existing law is to tax a foreigner
practically the same as the American resident except that we give
them a $1,000 exemption and no credit for dependents? and no mar-
riage status except in the case of contiguous countries, where we
give them credit for dependents, but not for marriage status.

Under this bill, it is different. We have a tax here of 10 percent
or 5 percent, if you please, but I do not think that when we send
dividends to a man or interest to n man with this flat tax, that he
should get any exemptions at all. I do not think we should bother
with deductions.

Senator La Forverre, I do not, either,

Mpr, Parxer. But I think that this $1,000 will apply to any earn-
ings that he makes in the United States in services ov in wages that
come from the United States, to have it apply to that part of his
income,

Senator Xinag. Do we have any considerable number of American
citizens who are working in Canada?

My, Parxer, Yes; we have a considerable number. T think Sen-
ator Couzens would know more about that in Detroit, of the men
in the lumber regions. I know that we have a great many in New
York that come down for certain seasons of the year.

Senator Couzens. We have a great many more high-priced exccu-
tives living in America and working in Canada than tfle other way
around. They have no high-priced executives working in America
and living in Canada. :

Senator Kixa, If we have any considerable number of Americans
working in Canada, they allow them an exemption of $2,000 and $200
for dependents. So it is as broad as it is long. Senator Couzens,
haven’t we, by and large, in lumber and in aluminum and in other .
activities there, nearly as many American working people as Canada
has over here in Detroit?

Senator Couzens, No. There are many more Canadians in

—— American than there are Americans in Canada.

Mr. Parker. We have divided nonrvesident aliens into two classes,
the first of which are not engaged in business in the United States
and do not have a place of business or office herein, and the second of
which is composed of those individuals which are engaged in trade
or business in the United States or do have an office or place of busi-
ness therein, It seems to me that this thousand dollars in the case
of the ordinary foreigner and the thousand dollars plus the personal
exemptions in the case of contiguous countries should, of course, be
confined to that class of nonresident individuals; that is, they are
engaged in business here. They come over here for a short time.
‘They have not become residents here. But those are the ones that
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ought to have the exemption. We did not have that distinction be-
fore; we did not divide the nonvesident into two classes. That is all
there is to it then, It is just confined to that one class, It won’t
have any effect on wealthy people in Canada who may have some
investments here. They are not coming here for work, but it will
let ‘out your loggers and the people, perhaps, working in the automo-
bile factories up around there.

. Senator Couzens. They do not get enough income to worry about
axes,

Mr, Parker. But, Senator, if we do not put that in, the employer
will have to withhold at the source.

The Criairman. What page is that, Mr. Parker?

Mr. Parxer. Page 146,

The Crairsan. Yes,

Senator Kixa. Mr. Chairman, I would like Mr, Kent’s view on this
matter if he cares to express it, as a matter of policy. If he is will-
ing to divorce himself from the position of expert and speak as a
policy man.

The CramrmaN. Mr. Kent has stepped out for a moment.

Mr. Parxer. You see, in 146, this withholding of these payments
of wages and so forth is required with nonresident alien individuals,
whether they are engaged in business here or whether they are not
engaged in {)usiness(-ilere. That is rather serious. If a man has a
job_here for 2 or 3 months and you have to withhold on him, if we
do not have that exemption, of course he would be caught with a
pretty high tax.

Senator King. I have made up my mind with respect to the ques-
tion of exemptions. It bothered me. But as to the 6-percent tax,
we are getting four times as much from Canada from our invest-
ments there ns the Canadians are getting from us, so that if we
should make it 10 porcent and they should raise it to 10 percent,
we would lose a good deal of money.

Mr. PARker. f’;
nually from Canada, and they tax that at present at 5 percent, that
is of course $10,000,000. If they tax at 10 percent, that would be
$20,000,000. That additional $10,000,000 would be taken off the
tax bill. Our citizens would put that into their income, and the
would compute the tax, and then we give them a tax credit which
would take this tax right off again. Therefore, we lose on what
goes out. :

The Cuammaan, I would be fearful of the 10 and 5 except for
the present law they have there,

Mr. Panxer. They have not got it in the present law, but they
did have that up to 1934, We came back to one normal rate of 4
percent, so we did not make any differential,

The CrammaN. Why would not 10 and 5 be right? ) )

Mr. Parxen. Five percent is the same as Canada is withholding
from us.

The Cramman. You say other countries are withholding much

more than that?

Mr. Parxer. To Germany we can say,A“You withhold at 20 per-

cent”, but Canada only withliolds 5 percent.
The Crarman, How much does England withhold? .
My, Parker. You might say they withhold at 22.5 percent.

1 other words, if our citizens get $200,000,000 an- .
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Senator La Foruerre. That is the practical effect of it,

The CrHaikman, Why can we not agree on 10 and 5% Ten per-
cent for all countries except contiguous countries, and make that 5
percent?

Senator Kina. I favor that.

The Cnairaan. Is there any objection to that?

(Discussion off the record.)

Mr. Beaman. Do you want to keep the House bill, tax them 10
sercent plus on all income from these specified sources, and with-
10ld the 10 percent excopt in the case of residents of contiguous
countries, where it should be 5 instead of 10?

The Cuamaan. That is what we want. Is there any objection to
that arrangement with veference to that? If not, that will be
agreed to.

And the other class where they are doing business in this country,
they are going to be tuxed the same as Americans, so we cannot fix
that rate definitely until we have agreed on it later, Is that rightt

Mr, Beaman, What are you going to withhold then?

The Cramenan, What is withheld on those people in this bill?

Mr. Braman. Ten percent.

The Cnamsman, If they have a place of business here and they
are taxed so much, why can you not collect it all?

My, Beaman. The present law withholds, and the House bill does.

The Cuamyan. How much does the present law withhold?

Mr. Bramax, Four percent normal tax. But this House bill is
entirely different. It takes up the normal tax and surtax.

The Criamsan, What does the House bill withhold?

Mr. Beasian. Ten percent.

Senator Kina. What was it from 1921 to 1934¢

Mv. Beamax. I don’t remember. When they had ¢4 percent on a
citizen resident, they had 6 percent nonresident, except to contigu-
ous countries, and applied a different rate to salaries, and something
on top of something, and it was very complicated.

(Inscussion off the record.)

Mr. Beamax. I understand then that the rate of withholding
on all residents of Canadn and Mexico is 5 percent, no matter
whether they arve taxable under the flat tax or whether they aro
under the normal and surtax?

The Crramryan, What is your suggestion, Mr. Parker?

Mr. Parxer. I just want to point out one more thing that I think

helps.  You may wonder why if a man comes over from Canada

and works in a logging cam]() for 3 weeks and gets $30 a week, or
$90, that we would withhold § percent or 10 percent on him and
have the employer take that out of his salary. We fixed that so

that won’t have to be done. We have this $1.000. exemption for

these people that are wovkinfr here engaged in business here, so we
put this in on page 146 [reading]:

Under regulations preseribed by the Commissloner with the approval of
the Socretary, may he exempted from such deduction and withholding the
compensation for personal services of nonresident alien jndividualg who enter
and leave the United States at frequent intervals.

So that may help there if the Commissioner wishes to make regu-
lations. i
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The Cmamman, Why should favoritism be given to people who
live without the United States and who are working on jobs in
the United States?

Mr. Parxer, We are not giving them any favoritism; we are
taxing them the same as the American citizen, and a little bit more,
It is simply to avoid the confusion of taking 5 percent or 10 percent
off of a man’s salary, and then have him make a return, and then
have to give it back to him. Suppose a man goes over every day,
for instance across the river into Detroit in an automobile factory,
and his total salary is $1,000 a year. He is employed. Why make
his employer withhold $50 on him when he knows very well that
he is going to get a refund of that amount, We will have to come
in at the end of the year to have him get his $50 back. It is just
unnccessary, beeause the Commissioner, for instance, could provide if
the total annual salary of a man is not over $1,000, I think he could
be: relieved to the point where he would pay morve than $1,000 a year.

Senator Crank. In the ease you state, Mr. Parker, a_man coming
over and working in an automobile factory in Detroit—there arve
a large number of unemployed in Detroit. If the employer is put
to some little trouble about the matter of employing alien employees,
it might have the eflect of more or less encouraging him to employ
American citizens, might it not?

Mr. Parker, It might, but I have rather the impression, Senator,
that there are more of our people that go over to Canada, or almost
as many that go over to Canada to work as there are Canadians
coming over here, so it is just reciprocity, Perhaps Canada is giving
a great many of our citizens work to do.

- Senator Crarx., If that is true, that answers my argument.

Senator Covzens, Windsor is the only place that I know about.
There are not as muny going to Canada ag there are coming over
from Canada into the United States. There are more high priced
exccutives go from America to Canada operating the Canadian
plants, and they have none coming from Canada in here operating
American plants. v

The Cuamaan. Are we agreed on this, that it is going to be §
and 10, b percent withheld on those nonresidents in contiguous coun-
tries, and 10 percent on others?

Senator Kinag, Mr, Kent, are you familiar with this proposition
and how it worked out under the 1921 to 1934 act, where there was
a diserimination—if that is the proper term—or at any rate where
the tax imposed at the source by Canada was the same as that which
we imposed, because we have had more coming in that was going out.
Did you have any trouble over that! Was there any protest made
by other eountries because these contiguous countries had a little
advantage?

Mr. Kenr, I never heard of any, § S ,

Senator Kina, Was there any difficulty in working it out?

Mr. Kenr. No,

Senator Kinu. No administrative difficulties?

Mr, Kenr, No,

Senator Kina, Were there any administrative difficulties in dealing
with the workmen who were living in Canada and who came across
the line and would go back at night or at the end of the week, and
4 lot of Americans went ncross the line?
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Mr. Xent, No more difficulties than administering any other
provision.

Senator Kina. In view of the fact that we sent a large number of
high-priced executives there and they should withhold at the source
based upon high-priced salavies, do”you think that we would gain
more or lose more in balancing the accounts between employees
warking in the United States und those working in Canada?

Mr. Kenr. I think this is undoubtedly true, that there is more
American income coming out of Canada than there is Canadian
income going out of the United States. T do not know (just, what
the exact figures are, but the difference is considerable. Of course,
T do not know whether there would be any incentive if you had a
preferred rate in favor of Canadians, for nationals -of other coun-
tries who have their securities held by Canadians, aid thereby get
an advantage on the lower tax rate.  There is always ti.at possibility
if you have a difference in the rate structure.

Senator Kina. But we had a diflevence in the rate structure
prior to 1934, Did you have any of that?

Mr. Kext., Not to any extent that I recall,

The Crramarax. Without objection that will be agreed to by the
Commit{ee, the 5 and the 10 percent, and the rate will be fixed later
on those that are doing business here.

Mr. Bramax. Just a moment, Senator. Did you decide under
the present law a nonresident alien individual has an exemption
of a thousand dollars whether married or single, and he has no
credit for dependents unless he is o rvesident of Canada or Mexico?
Ts that what you want? ‘The House bill changes that.  They took
away the dependents and took the personal exemption to apply only
to compensation for personnl services.

The Craamyax, I do not think these people in foreign countries
should have any further exception. Just leave it to the difference
between 10 and 5 and leave dependents out.

Senator Kina, Canada allows a married man an exemption of
42,000 and a credit of $200 for children, to our citizens,

My, Kenrt, May I say that my attention was recently called to a
provision in the Canadian law which contains a possibility of retalia-
tion if this credit for dependents is taken out of the act?

Senator Kina. Because they give us $200 there.

Mr, Xexr. I think they were somewhat concerned about that up
there. As a matter of fact, they scemed to me more concerned about
that than they did about the 10 percent rate.

The CramyaN. What do you think ought to be done about that,
Mr, Kent?

Mr, Kenr. T think myself that the present law might very well be
continued in effect. The present law gives Canadians and Mexicans
a $1,000 personal exemption and the additional for dependents.

Mr. Beanman. It gives all nonresidents $1,000,

The Cramnyan. In other words, the nonresidents of all countries
have the same privileges that Canada and Mexico have?

Mr. Beaman, You are talking about credits for dependents, Let
us stick to that alone. Undor tke present law, the nonresident alien

does not get n credit for dependents except, the residents of Canada
and Mexico, who do get it, The House bill kicked it out, so that
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no nonresident alien gets any exemption for dependents whether he
lives in Canada or wherever he lives,

The Crammman, With respect to Canada and Mexico, they are on
the same footing with every other country.

Mr. PARKER, %nder existing law, this $1,000 is allowed to all men,
no matter whether they come from Germany, France, Italy, or any-
where. Contiguous countries get credit for dependents in addition.
That applies to whether they work in the United States or whether
they never saw the United States and are just clipping coupons up
in Canada, and from those that are just clippings coupons up in
Canada and are not engaged in trade or business in the United
States, we are taking $1,000 away, and we are taking the credit for
dependents away under the structure of this bill. So we are taking
all of that away from them, and I think that is the biggest part
from the revenue standpoint, and the only thing we are retaining
here is a $1,000 exemption and the credit for the dependents for
those that are engaged in trade or business here or have an office
and place of business. Is that not right, Mr. Beaman?

(Discussion off the record.)

Mr, Parken. Under the existing law, if a banker in Canada gets
$1.000 interest from the United States, they will withhold on it
under existing law unless he files an exemption certificate or he can
come in and get a refund on that tax which is withheld, because
there is an exemption of $1,000. 1 do not think you ought to con-
tinue that exemption. I think that this $1.000 and this credit for
dependents in t*\e case of contiguous countries should be confined
to those that ave doing business here, or at least have an office and
place of business in this country.

Mr. Braman, Suppose they are working here?

Mr. Pargenr. Lf they are working here they are engaged in busi-
ness here, T assume,

The Cramman, Let us settle this proposition. We have discussed
it long enough. Let us get down to other matters. We had settled
on the proposition of making a differential of 10 and 5.

Mur, l’,\lmmx. I think s0, but on this other thing I feel rather
strongly that just because & man has $10 income from the United
States and we turn around and give him a refund because he got
less than a thousand dollars from the United States and he has
never been to the United States—-

The Cuammax (interposing). I do not think you ought to do
that, Is that in this bill?

Mr, Pagker. Noj but I wish the committee would take an action
here than would produce that result,

Senator Kixa. Let me see if I understand. There are two men
living in Canada; one comes across and works and goes home at
the end of the week or at the end of the month, The other just
has his business in’ Canaday, and he gets $1,000 intevest represented
by coupons.  You think that he ought not to get an exemption of
$1,000, whereas the man that crosses the line and working heve
ought to get it?

Mr, Paruenr. Yes.

Senator Kine. I agree with you,
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The Cuairman. Without objection, draw the amendment carry-
ing out that idea. Is there anything else on this matter? Do you
understand now what we are after? ‘

Mr. Beaman. Mre. Pavker does, and that is all right.

Senator Banrkiky., Mr. Chairman, I think we will have our
mimeograph revision of title IV in a few minutes. It is on the way
up, and we will be ready a little later in the afternoon.

The Cuamyan. We have these estimates here, and there is no
use taking them up until all of the members are here. Is there any
minor matter that we might take up? Is the subcommittee un that
insurance matter ready to report?

Senator Loxerean. We have a report on the one item but not on
the second, beeause they are preparing an amendment.

The Cramsyan. Will you proceed, Senator Lonergan?

Senator Loxkroan. The amendment is [reading]

. i\;r:c. 401 (c) of the Revenue Act of 1932, as amended, is amended to read ns
oHows ;

“(¢) For the purpuses of this section, the value of the net estate shall be
determined as provided in Title 11T of the Revenue Aet of 1920, as amended,
except that (1) in licu of the cexemption of $100,000 provided In section 303
(n) (1) of such act, the exemption shall be $40,000—

That is the present law—
and (2) there shall be deducted from the value of the net estate ns thusg
determined, the proceeds of 1life insurance policles payable to (and received by)
the "Treasurer of the Unlted States in trust for the payment of estate, fnheri-
tance, succession, legaey, or other death dutles levied by the United States
against or with respeet to the estate of the decedent, exclusive of any excess
over the amount of such taxes, which excess shall be accounted for (without
interest) to the executor or administeator of the decedent for the benefit of the
persons entitled thereto) provided, however, that the proceeds of policles on
which the premium-paying period is less than 10 years shail nol be deductible
and that, in any event, the nmount deducttble as aforesald shall not exceed
$1,060,000.”

You remember, T think it was Mr. Hull appeared before the com-
mittee on this, and of course, it merely provides in substance that
a man may have a policy issued on his life payable to the 'Treasurer
of the United States for a given sum for the purpose of paying the
death taxes on his estate. The policy, we will say, is $400,000, and
the taxes amount to $310,000, and that is the sum that the United
States Government will get. They will get it immediately.

.Ulp in my section of the country it would require, in most cases,
the liquidation of a plant, and that would mean to put it under the
hammer. Most of these businesses sell for about 20 cents on the
dollar, aud it would take probably 2 or 8 or 4 or § years to even
get the 20 cents on the dollar.

I think it is a meritorious proposal. It means quick and sure
money to the United States Government without any doubt about it.
1 think that the exemption ought to be given when the taxpayer
makes the sacrifice of raising the money to pay the premium, that
that is the sum of money that he pays, and that is the tax that he
pays, and he is displaying good citizenship and making it possible
for quick and full payment to the United States Government.

I think it is meritorious and I believe it ought to be passed.

Senator ConNarty. You do not take that out of the amount of
the tax, but you deduct that from the net value of the estate?




REVENUE AOT, 1986 87

Senator LoneraaN, Yes; that is the idea. Now, the Government
gots the money immediately.

The Cuammman. Let us have an illustration, Senator Lonergan.
Suppose you had a man that was worth rougf]ly $10,000,000. He
takes out an insurance policv to see that his estate taxes arve paid.

Senator Loxeraan. Thet 1s right.

The Cnamman. Is there any limitation to the amount that he
shall take?

Senator Lonergan, The limitation would be $1,000,000,

The CrnammaxN. That is the limit?

Senator Loneraan. Yes, sir.

The Cuamrsan. In paying these ingurance premiuwms, is that a
deductible item in his income tax?

Senator Loneraan. No.

Senator Connarny. He would not pay on $10.000,000. e would
pay on $9,000,000, and that policy would come off the tax,

The Crniamyan, That would reduce the tax considerably, would
it not? If you reduce it from $10,000,000 that the estate was worth,
and take oft $1,000,000 for this insurance policy, reducing it to that
amount, it woull reduce the taxes considerably.

Senator Lonreraax, That would happen probably one time in a
million instances. We are talking of the average man who has ac-
quired a business, In my section that business would be worth, we
will sny, from $200,000 to $500,000, and the average man who has an
industry in my State, if he died tonight, his family would be unable |
to procure the funds, and it would be necessary for the United States
Jovernment to’step in there and sell that property under the ham-
%ner, and they would lose everything, It would result in a great
O8RS, .

‘:Stsnat()r La Forugrre. They have 10 years now in case of hard-
ship.

Senator Loxeraan, That would not improve conditions very much
whare we eame to a force sale of industry,

The Cramyan, Why do you take it out of the value of the estate?
That is the point T am asking you about,

Nenator Loxeraan. What do you mean by taking it out of the
value of the estate?

The Crrareman. If n man carries a $50,000 insnvance policy on an
estate of $500,000; where the estate would be ordinarily put in at
$500,000, vou would take the $50,000 and put it in at $450,000 which
would reduce the taxes?

Senator Loneraan. That is correct.

The Cnamsman, Why do you take the insurance policy from the
value of the estate?

Senator LoNeraan. Because the taxpayer will be giving quick and
sure payment to the Unifed States Government, and he mnkes the
sacrif‘ee in raising the premium, Tt might be a year and it might
be 10 years. He is really paying the tax. He is making the supreme
sacrifice.

Senator Hastinas, You offer it as an inducement for him to mnke
arrangements to pay the tax quickly after his death?

Senator LoneraaN. Yes; and the tax will be paid; wheveas in the
avernge case, that is, the average case with which I am familiar, the
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United States Government would not collect. The money would not
be there,

Senator La Foruerre, We ave collecting a lot of money now, Sena-

tor, .
The Cramaan. Would you not get at the same results if you allow
the premiums on such a policy deducted for that particular purpose
to be deductible items on the income tax? Why would you not get
the same results?

Senator LoNeraaN. I would not say that. Supposing I had my
life insured this afternoon for $50,000, a new policy, and the premium,
$3,000; and supposing in a week from today I die. IFor that $3,000,
my estate would get $50,000.

Somebody has suggested--I think it was one of the Treasury
men to whom I talked—he said, “Why not deposit these insurance
premiums or deposit Government bonds?” A man would have to
live a century in order to accumulate a fund that would enable his
estate to pay the taxes due the United States if his estate was in
that situation,

Senator ConNarry. How would it do if the premiums were de-
ducted from the gross estate rather than the policy? Would that
not be fair?

Senator Loxeraax, Noj T would not say so.

Senator Connanny. He gets back all that he paid out.

Senator LoNkraan. That does not make any difference; he is
making a sacrifice,

If you will bear with me, I will read what the insurance organiza-
tion preparved; the gentleman who appeared before us, | Reading:]

Take the case of 0 man whose net worth—uafter all permissible deduetions—
Is §300,000,  Suppore he hav Hfe insnrmnee ammmting to $150,000, all of which
lhie makes payable to the Preasurer of the United States under and in accord-
ance with the proposed amendment. The amendment would not exempt this
jnsurance in its entivety ; the exemption ig limited to such amount as is neces-
suty to cover the tax labllity of the extate, any balance over and above that
amount being taxable as heretofore,  As the tax in this case would be $100,804,
only that much of the insurance would be exempt., The balance of the insurance,
amounting to $49,100, would be included in the taxable estate accounting for
§11,204 of the total tax due, ’

ADVANTAGES

1. From the point of view of the Federal revenues the great advantage of
the proposal les in the fact that It would assure prompt panyment, in full, of
mony assessments which must now be written off in whole or in part—due to
posthumous depreciation or dissipation of assets, ete~—or collected only after
numerous extensions,

In fuet, it would assure payment in advance since the estate tux is not due
until 15 months after death, In the interim, the Government would have the
usge of the money without interest,

2, From the point of view of the taxpayer, the advantages are obvious. The
proposal would afford an opportunity to provide against the disastrous conse-
quences of necessitous Hquldation to cover Federal death duties,

Ag the law now stunds, life insurance taken out to pay these taxes 1s itself
taxable; It Is included in the taxable estate with the result that the tax burden
fg sharply increased—the reward of prudent forethought is the tmposition of
an additional levy.

Then they offer other reasons.

I believe, gentlemen of the committee, that you will approve of
this proposal. I favored it for at least a year. We adopted it in
the Senate 1 year ago, and it was takn out in conference.
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The Cuamman. This is an important propositiod ¥ We have these
people here from the Treasury with these estimates, Suppose we
hear from them,

Senator Barkrey, Mr. Chairman, I think we can report on our
capital refund title, or would you rather go ahead with these esti-
mates?

The Cramman, Let us tako these estimates up first,

Senntor Loxeraan, 1 understand from the Treasury people that
they suggest that we do nothing at this time to tux mutual benefit
insurance companies,

(Discussion off the record.)

Senator L Fouuerre. As to the question of taxation of insurance
companies and reopening it in connection with this bill, it is a com-
plicated question, it is a technical question, and we have spent a
tremendous amount of time on it in the last revenue bill. ’1‘}\is in~
volves some 2,600 mutual companies and some 4,000 stock companies
in the fire-insurance business, and if you open this thing up without
any hearings, you are going to have a long controversy, and since
the tax is not mvolved from the point of view of revemie, and that
is what we are driving for here, I think it should not be opened.

Senator Gerry. How much revenue would you get out of taxing
these companies?

Mr, Kexr. At the most, under the plans we had in view, we would
et a corporate tax on income from $160,000,000 or $170,000,000 on
the investment of sccurities, A limited number of the companies
have not been earning, apparvently, all of the excess of preminms or
aesessments colleeted other than the amounts used for the payment
of losses or setting up the proper reserves to their property owners,
but have been keeping back some of it and have been creating fairly’
large investment reserves from which they ure deriving a substantial
income, and that is the one thing in which wo ave chiefly intevested,
but I feel that Senator La Follette has stated the situation fairly.
They really should be given a chance to be heard and present their
side of it before any action is taken. ‘

The Criamraman. Mr, Kent, you and Mr. Parker will please run over
in your minds the thought of applying the capital] stock tax if wae
continue it, and apply it on the stock of these corporations writing
five insurance, an({ to put it on the reserves of the mutuals. I un-
derstand there are a great many mutuals that build up a surplus
or reserve, Perhaps something can be worked out whereby we can
get some revenue out of that without hurting anybody or getting
into this competitive situation.

Senator LA Forrerre. If you open that up, you are just going to
have an irresistible demand for hearings on both sides of this prop-
osition. It has not been testified to before this committee. It was
all thrashed out in the 1934 revenue act. We had to come back and
have hearings after we got the bill on the floor, You are just fixing
to deloy your bill here a couple of weeks if that happens.

The Cuamman, Mr, Seltzer, have you the last estimate that I
asked you for?

My, Serrzer, That is still in the works, Mr. Senator.

The Cuameman. The one that T asked for first then, where they are
exempted for $16,000 and under,
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Mr. Seurze of the plans that contemplate a $15,000 exemp-
tion are still in"the works, Locunse that particular provision is very
diflicult to work out,

Senator Kixa. Are the two plans that I asked for estimates, pre-
pared?

Mr. Serrzer. We have those here.

The Cranyax. I have this one here, no. A6 [reading]:

1. Impose 15 peceent tax on «tatutory net fneome as now defined,

2. Repeal present capltal stock and excess-profits taxes,

3. Define adinsted vet income s the statutory net fncome less ovdinary cor-
poration fneome taxes plus 80 percent of dividends rvecetved, Deflue undis-
tributed adjusted net fncente as adjusted net income lexs the dividend credit,
andge a speetal eredit of $15,000, which is allowed all cotporations, Impuse i
tax on undistributed adjusted net eome equal to the sum of the following:

Irorty percent of the amount of the undistributed adjusted net income which
Is not in excess of 50 percent of the adjusted net invome.

Sixty pereent of the amount of the undistributed adjusted net fucome which
Is in excess of 50 percent of the adjusted net income,

II. Estimated revenue, calendar year 1936

Estimated inerease in revenue over present 18Wo oo $1, 024, 000
Reduction due to spectal eredit of $15,000 given all corporations... 204, 000, 000
Estimatod inercase I revellle . oo et e e ——— T30, 000, 0U0

Senator Couzens. T understood you to say that all of those 15
percent eredits were still going through the mill?

Mr, Serzenr. It happens that this particular proposal containing
only two rates was fairly easy to calculate, even though it had this
$15,000 exemption. It is much different where you have a series of
graduated rates,

The Criramman, This would give $730,000,000%

Mr. Sevrzer, That is right.

The Crniamaran. Let me ask you in explanation of this: This pro-
vides for 40 pereent of the lmdistributo({ adjusted net income w}\ich
is not in excess of 50 percent of the adjusted net income?

Mr. Sevizer, Correct,

Senator Kina, 1 am opposed to that. I am opposed to any plan
that contemplates a_tax on undistributed profits.

The Cousamyax, T would suggest, Mr. Seltzer, that you take up
these ditferent plans. You have copies of each of them, |

Mr. Serazer., The first plan that we discussed was plan A6 of
which I believe all of you gentleman have a copy.

The next schedule that I should like to discuss is A3,

Senator Coxxanvy. That is the one I submitted.

Senator Gerry. Has AG been explained?

The Cuamyan, Do you want to ask any question about it ?

Senator Gerey, What is the 90 percent of dividends received?
You take 10 percent off of any dividends received ¢

Senator Conxarry, That does not change the law any; that is the
present law,  That is intercorporate dividends, and they make np for
that, as I understand it, by c&mrging 1.5 percent on the 10 pereent,
do they not, Mr., Kent? '

My, Kext. Fifteen percent on the 10 percent,

My, Seurzer, Ten-percent intercorporate dividends are included
in the statutory net income.

The Ciramyan, Any other questions?

(No response.)

.
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The Cuamrman. What is the next one# ,

Mr. Seurzer. A3. NN ’ )

Senator Connarry, That is the second one that I submitted, Mr,
Chairman, The first I submitted was 10:and 13 and 16 and 20,

The Cuamman. Will you read A3%

Mr. Seurzer (rveading) :

1. Repenl present capiial-stock and excess-profits taxes,

2. Impose 16-perdent tax on statutory net mcome ag at preesnt defined,

3. Repeal exemption of dividends fromy normal tax on individuals,

4. Deflne adjusted net Income as the statutory net Income less ordinary
corporation Income taxes plus 90 perecent of dividends received, Define undis-
tributed adjusted net income as adjusted net income less the dividend credit,
Impose a tax on distributed adjusted net Income equal to the sum of the
follewing ¢

0 on first 20 percent of the \m.(llstrllmtod adjusted net income,

20 percent of the amount of thé undistributed adjusted net income which is
?n excess of 20 percent and not in excess of 40 percent of the wdjusted net
neome,

25 percent of the amount of the undistributed adjusted net income which
:u in cxcess of 40 pevcent and not in excess of 60 pevcent of the adjusted net
ncome, .

82 percent of the amount of the undistributed adjusted net income which ig
in excess of 60 percent and not in excess of 8) percent of the adjusted net
fncome.

40 percent of the amount of the undistributed adjusted net fncome which is
in excess of 80 pereent of the adjusted net inconme.

I1. Esgtimated revenue, calenday year 1936

Net estimated Increase in revenue, $633.000,000.

Senator ConnNarny. I want to ask you, Mr, Seltzer, why you made
me an original estimate of $690,000,000 and this shows $633,000,000¢

Mr. Serrzer. Before we can get an official final Treasury esti-
mate, we have a conterence of Treasury oflicinls, They go over the
whole matter. These estimates, we think, substantially are correct,
but they have not been reviewed at the Treasury. We give them to
you as fast as we can get them for your information, to give you
an idea of the general order of magnitude.

Senator ConnNarny. This one now is a more mature one than the
one you gave me the other day when you had $690,000,0007

Mr. Sevrzer. Correct. :

Senator Hastings. I think they do pretty well to give you an
estimate of any kind.

Thoe Cuaman, What you have done is to give a flat rate of 16
percent? ,

Mr. Serrzer. That is right.

The Cramrman, And various percentages up to 80 percent of the
adjusted net income?

r. Sevrzer, Yes, sir.

Senator Couzens, I am not going to be satisfied with this kind
of an estimate until we know where it comes from. I would like
to know what part comes from the 40-percent tax. '

Mr. Serizen. I have not with me here a break-down of that, be-
causo we spent tho last 48 hours getting out 10 of these estimates,
If you will give us sufficient time, we will give you all of the detail
that you might desire on any of these.

Senator Couzens. You have not a break-down here now?
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Myr. Seurzer, Not here. :

Senator Couzexs. I am not criticizing, but I just offer that as o
reason why no determination can be made until we know where this
money comes from; in what bracket.

Senator Byno, There should be no trouble in ctting a break-down,
because they must have it before they can give the total.

Senator Couzens. 1t is a determining factor of what rate we

adopt.

Senator Barkrey. We are not reading any of these for action.
Let us get some more of them,

The Cramaan. The next is A8,

Mr. Skurzer (reading) :

1. Repenl present capltal-stock and excess-profits taxes,

2. Repeal present exemption of dividends fyom rornal tax.

3. Impose 15-pereent flat tax on corporation statutory net income as now
defined.

4. Define adjusted net income as statutory net income plus 90 percent of
intercorporvate dividends received less corporation income taxes., Deflne un-
distributed adjusted net income ns. adjusted net income lexs dividends padd,
and, in the caxe of corporations with adjusted net income of less than $20,000, a
special credit for $1,000. Impose tax on undistributed adjusted net income
equal to the sum of the following:

Nothing on the tirst 20 percent of the undistributed adjusted net income,

Firteen percent of the amount of the undistributed adjusted net income
which s fn excess of 30 percent of the adjusted net income,

Thirty-five percent of the amount of the undistributed adjusted net income
which is in excess of 30 percent and not fn excess of 50 percent of the adjusted
uet income,

40 percent of the amount of the undistributed adjusted net fncome which
s in excess of 50 percent of the adjusted net income,

11, Estimated yevenue, calendar year 1936

Gross estimated Increase in revenue over present law. oo $658, 000, 000
Iistimated reductions due to special credit given small corpora-

NS e et e e 35, 000, 000

Esthmated net Inerense 1 FoveNUCS v 23, 000, 000

The CrzairMaN., Any questions on that one?

iNo response.)

The Cuamryan. The next is A7,

Mr, Skvrzer (reading) :

1. Impose 15-percent tax on statutory net fncome ng now defined,

2, Repeal present eapital-stock and excess-profits taxes, C

3. Define adjusted net income ag the statutory net income legs ordinavy cor-
poration income tuxes plus 90 percent of dividends received, Define undistrih-
uted adjustad net income as adjusted net income less the dividend credit, and,
in the case of corporations with adjusted net incomes less than $20,000, a speceial
credit of $1,000. Impose a tax on undistributed adjusted net income equal to
the sum of the following:

0 of the amount of the undistributed adjusted net income which is not in
excess of 30 percent of the adjusted net income.

_ 80 percent of the amount of the undistributed adjusted net income which is
in excess of 80 percent and not in excess of 40 percent of the adjusted net
income.

85 percent of the amount of the undistributed adjusted net Income which
fs In excess of 40 percent and not In excess of 50 percent of the adjusted
net income,

45 percent of (he amount of the undistiibuted adjusted net income which is
in excess of Gu percent of the xgdjustcd net income,
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. Estimated rcvenue, calendar year 1936

[1n millfons of dollars)

Dividends | Dividends

oxempt frem | subject to
normal tax onjnormal tax on

individuals | individuals
Estimated Increaso in revenuc over present law. ... oo iiiiiiiiaiiiiaaas 416 571
Reduction Jdue to special credit given small corporations. ..co.oooovvaiiaann. K1 35
Estimated net increase in revenue. .......ooovnoiaeinn. N 3%1 536

Scenator Kixa. In view of the large amount which you say will
be available for taxation as net return on net profits, seven billion
plus, it scems to me that your 571 is very much less than should be
obtained with those rather high taxes upon those graduated brackets.
Ave you quite sure that that figure is accurate?

Mr. Serrzer, T am quite confident that it is. It has gone through-
out regular processes.

Senator Kixa. You get over $200,000,000 from your 15 percent on
statutory net income.

Mr. Senrzer. You mean extra in addition to what we now get ¢

Senator Kina. Yes.

Mr, Serrzer. We caleulated the other day if we raised the statu-
tory net income tax to 18 pereent we would get an additional $244,-
000,000. In this case you have it at 15 percent.

Senator Kixa. What do you figure yon will get with 15 percent?

Mr. Serrzer, I have not got the figure here. It will he a relatively
easy matter to caleulate.

Senator Crark. Suppose vou enleulate it.

Senator Kinag. That is not graduated. Tt is a flat 15, us T under-
stand it. )

Mr. Seurzer. Yes. Right now we get about 13.39 effective rate on
the total statutory net under present luw, even though the top rate
is 15 percent. '

The Caamnan, Now, go to the next one.

My, Serazer. The next is A2 [reading]

1, Impose 16 percent tax on statutory net Income as now deflned.

2. Repeal exemption of dividends from individual and normal tax.

3. Dufine adfusted net income as the statufory net income less ordinary
corporation Income taxes plus 90 percent of dividends recefved. Deflne undis-
tributed adjusted net income as adjusted net income lesy the dividend eredit.
Impose a tax on undistributed adjusted net income equal to the sum of the
following

Nothing on flrst 20 percent of the undistributed adjusted net income.

10 percent of the amount of the unilistributed net income which I In excess
of 20 percent and nat in excess of 40 percent of the adjusted net income,

18 percent of the amount of the undistributed adjusted net income which is
:n excess of 40 percent and not in excess of 60 percent of the adjusted net
neome, .

Kl(()mx()‘urcpnt of the amount of the undistributed adjusted net {ncome which is
In oxcvess of 60 percent and not in excess of 80 percent of the adjusted net

*ome, . ‘
imﬁz(()m[;ercent of the amount of the undistributed adjusted net income which is
in excess of 80 percent of the adjusted net income.
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11, ESTIMATED REVENUE, CALENDAR XRAR 1043

dstimated net incrense in revenue 3f present capital stock and excess-profits
taxes are repealed, $409,0600,000,

Net estimated Inerease in vevenue if capltal stock and excess-profits taxes
are retained at present ratey, $546,000,600.

The Cuamsan. Which is the next?
Mr. Serrzer., Ab, Ab is the following [reading]:

1, Impose 16-percent tax on statutory net income as now defined,

2. RRepeal exemiption of dividends from individual and normal tax.

Deflie adjusted net income as the statutory net income lexs ordinary corpora-
tion Income taxes plus 80 percent of dividends received. Define undistributed
adjusted net fncome as adjusted net income less the dividend eredit. Impose
a tax on undistributed adjusted net income equal to the sum of the following:

0 on the first 20 percent of the andistributed ndjusted net income,

10 percent of the nmount of the undistributed adjusted net income which
Is In excess of 20 percent and not in excess of 40 percent of the adjusted
net income.

13 pereent of the amount of the undisiributed adjusted net income which is
in excess of 40 percent and not in excess of 60 percent of the adjusted net
income,

16 percent of the amount of the undistributed adjusted net income which is
In evcess of 60 percent and not in excess of S0 percent of the adjusted net
income.

20 percent of the amount of the undistributed adjusted net fncome which is
in excess of 80 percent of the adjusted net income,

I, ESTIMATED REVENUE, CALENDAR YEAR 193¢

Net estimated fnereaxe in revenue if present capital stock and excess-profits
tuxes ure repealed, $465,000,000,

Net estimated inereave in revenue if capital stock and excess-profits taxes are
retained at present rates, $5006,000,000.

The Cuamsan. The next is which?
Mr. Seurzer. A4 [reading]:

1. Repeal present capital-stock and excess.profits tuxes,

2, hmpose 15-pereent tux on statutory net income ag at present defined.

3. Repeal exemption of dividends from normal tax on individuals,

4. Define adjusted net Income ug the statutory net income iess ovdinury cor-
poration income taxes plug 90 vercent of dividends received. Define undis-
tributed adjusted net income ns adjusted net income less the dividend credit.
Imposze a tax on undistributed adjusted net income equal to the sum of the
1oliowing:

0 on first 20 percent of the undistributed adjusted net income,

20 percent o the mnount of the undistributed adjusted net income which is
:u excers of 20 percent and not in excess of 40 percent of the adjusted net
neome,

23 percent of the amount of the undistributed adjusted net income which is
:n excess of 40 percent and not In excess of 80 percent of the adjusted net
neone,

82 percent of the amount of the undistributed adjusted net income which is
}n excess of GO percent and not In excess of B0 percent of the adjusted net
ncome,

40 percent of the amount of the undistributed adjusted net income which is
in excess of 86 percent of the adjusted net income.

1. EBSTIMATED CALENDAR, CALENDAR YEAR 1930

Net estimated Inerease in revenue, $579,000,000.

Senator Crarx, We are not getting anyhere toward consideration
by having these things put in in this sort of manner. 1 suggest that
tho Treasury report all that the Treasury is to submit. Al that this
witness is doing is to nuthenticate the exhibit- that are being put in.
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T suggest that they all be put in at one time, and then we will go into
executive session and consider them, :
Discussion off the record.)
he CiaryaN, Have you any other estimates? :

M. Serrzer. There are two other types of proposuls, These pravi-
ous schedules have uniformly included a flat tax on statutory net
income and a surtax or a supertax on undistributed net income.

Senator Kina. Tt is not a supertax,

Mr. Sevrzew. Call it what you like, as far as these others are
concerned, Your proposal, Senator, differs from the others in
confining itself essentinlly to a flat corporation income tax.

Senator King’s proposal no. 1 is:

1. Impose 23-percent fax on statntory net income of corporations as now de-
fined, of which § percent would represent o prepayment at the source of the
normal tax on dividends, and 18 percent would represent the tax to be pild
by the corporation as such.

2, Capital stock and excess-profits taxes to b2 vetained.

3. No supertnx on undistributed carnings,
4. Normal tax vaised from 4 to 5 percent.

11. Estimated revenue, calendar year 1936

dstimated increase in revenue over present law by veason of

23-pe.cent rate on statutory net neome. e $579, 500, 600
Estimated addition due to inerease in normal rate from 4 to 5§

PRUCCIM e e e et e e e e e e 60, 000, 000

Estimated uet Increase in revenuveo ... 639, 500, 000

Senator King’s proposal no. 2 is as follows:

An alternative proposal whereunder the normal tax would be retained at
4 percent, but the rate on corporation statutory net Income would neverthe-
less be 23 percent, of which 4 percent would vepresent. a prepayment at the
source of the normal tax on dividends, and 19 percent would represent the
tux to be pnid by the corporations as such, Is estimated to yleld $579,500,000
over the revenues estimated in the Budget. .

There is this that might be snid about Senator King’s proposal.
When you levy a tax on the corporation, that includes a prepay-
ment at the source on dividends, you raise the question whether you
wish now to tax the dividends received by tax-exempt institutions
and tax-exempt individuals which would be involved in this pro-
posal unless you otherwise provided for a recoupment by them,

The Cuamrman. What have you done with reference fo the esti-
mate? Have you excluded that?

Mr. Sevrzer. No; we have taken this as given to us.

Senator Kina. There would be no recoupment from those institu-
tions?

Mr. Srurzer. None whatever.

Senator Crark, That same charge on charitable institutions is
contained in the House bill, is it not
. Mr. Sevrzer, You cannot say dogmatically that it is contained
in the House bill, because the tax is paid by corporations and their
stockholders. If the corporation distributes all of its earnings, its
stockholders who were tax-exempt as individuals because their in-
comes were not big enough or were tax-exempt institutions, would
pay uo tax. : '

68884—pt, T—B86~—7
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Senator Crark. I am just asking for information. Under the
House bill, in the case of an institution such as you describe, a chari-
table organization, if they accumulated a surplus, under the House
bill they would be taxed, would they notf

Mr. Seurzer. If the companies in which they held stock in-
terests retained earnings?

Senator CLarg. Yes.

Mr. Serrzer. True.

The CuairmaN. Will you read the other estimates that you have?

Mr. Seurzer. The next is C-1 and C-2, which are the proposals
of Senator George.

C-1 is as follows:

1. Impose a tax of 25 percent on corporation statutory net income as at
present deflned, except that each corporation will receive a credit against the
income subject to tax of 40 percent of the amount of dividends it pays.

2. Repeal present capital stock and excess-profits taxes,
8. Repeal exemption of dividends from the wormal tax on individuals.

JI. ESTIMATED REVENUB, CALENDAR YEAR 1036

¥stimated net increase in revenues, $641,000,000.

Mr. Seurzer. When you work out this proposal, Senator George,
you find out in fact that it amounts to this: A iﬁ-percent tax on
statutory net income as at present defined, and then a flat 10-per-
cent tax on the retained earnings of corporations.

Senator Gerry. How does that work out? Just on the general
basis of a certain number of corporations.

Mr. Serrzer. If you were to take these figures and work out an
arithmetical illustration, that is what you would come out with.

The CramyaN. In other words, it is the same thing as imposing
a flat rate of 15 percent and putting a flat rate of 10 percent on the
retained earningsf

Mr. Seurzer. Yes; a straight 15 percent on the statutory net, and
a straight 10 percent on undistributed.

Senator La Forrerte. If you are going to go at this thing at all,
it is & very simple way of doing it, because as far as the bill is con-
cerned, you do not have any complicated schedules or anything else.
That _is the plan that Mr. Parker discussed the other day. I do
not think the committee has given it very much consideraZion, but
as & compromise—— '

_Senator Grorge, C1 and C2 are both predicated on the same prin-
ciple, but have different rates. C ‘

Senator Hasrinas. Let us find out how the thing works out, from
the witness.

The Cuamrman. Let Mr. Parker explain it. :

Mr. PARKER, Supgpsg you have $100,000 of adjusted net income.
If you declare no dividends at all, you will just pay 26 percent
tax or $25,000. That is your maximum tax. .

Suppose that you have a $100,000 adjusted net income and you
have a 10 percent dividend declaration of $10,000, you get a credit
of 40 percent, of $10,000. o R ‘

Senator CoNNaLLY. You have a net income of $100,000¢ - ‘

Mr, Parxer, Yes; and you declare $10,000 in cfiyidends. And
pay $10,000 in dividends. :Your credit is 40 &)ercent of what you pay
In ‘dividends or $4,000. Then you have $96,000 subject to tax and
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at the same rate. You appl{l 25 percent to the $96,000, which would
gia 0%2616800 That presents then a rate of 24 percent on your whole
2y : .

Suppose now that you declare $40,000 in dividends.. You have
40 percent credit, which is $16,000. $16,000 from $100,000 is $84,000,
which is subject to 25 percent tax, which is $21,000, or 21 percent.
If you declare out just half in dividends, $50 000, then your dividend
credit of course would be 40 percent of that, or $20,000, with $20,-
000 from $100,000 is $80,000, and your tax of 25 percent on $80,000
is $20,000, or 2ust 20 percent, .

That is with a distribution of only 50 percent of your incomas,
which is much less than the average, your rate is 20 percent.

If you declare everything out, your dividend credit of course be-
comes 40 percent of $100,000 or $40,000, which subtracted from
$100,000 leaves $60,000. 25 percent of $60,000 is $15,000, which is
just what your corporation is paying today. .

Senator LA Forrerte. One advantage of this that I do not think
you have pointed out, Mr. Parker, is that as far as the simplicity
of this bill is concerned, you simpiy impose your flat tax. and then

rovide for this credit in your credit section, and that is all there
18 to the bill. )

Senator Kina, In other words, if they pay 25 percent, that is-
the maximum,.

Mr. Parger. That is the maximum.

Senator Kine. And they are not compelled to make distribution
of dividends at all.

Senator Crark. In other words, Mr. Parker, it has this one
advantage, that every corporation pays at least 15-percent minimum ¢

Mr. Parker. That is the minimum tax,

Senator Crark. Instead of starting at the bottom and scaling up,
you start at the top and come down the other way, so that each
corporation gets an increasinﬁ credit as they pay out in dividends,
but every corporation—and this is important, v%ecause we have con-
sidered some corporations who under the House bill would not pay
any taxes at all—every corporation will pay at least the present
flat tax of 15 percent. Lo ~

Mr. Parker. That is correct. And I think that it will encourage
distribution by reducing the rate to a reasonable amount.

Senator Kina, It will amount to practically 15 percent flat plus
10 percent on undistributed. .

Mr. Parger. If you want to put it that way, I could work it out
aln;ost_the same as though you start at 15 percent and put 10 per-
cent on, ~

Senator King. I would rather it be a flat tax than a tax on
undistributed profits. . . .

Senator Byrp, What percent would you have to give credit for
here if you ‘jfust had a normal tax of & gereent, and in order to
make the difference between, that is the 5-percent additional tax,
how could you work it that way? =~ '

Mr. Parker. I do not know that I i‘ust got your ‘question. This
estimate was based on the same normal taxas we have got now.

Senator Byrp. I understand that, But some of us, at least I have
the view that the tax on undistributed surplus should not be in
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excess of the normal tax. Could you plan to work it out along
‘that line, assuming you have a normal tax of 5 percent?

Mr. Parker. I do not think you could get much money. v

Senator Byrp, If you retain the present capital stock and excess-
profits taxes you probably have enough. T )

Senator ConnaLLY, Senator George, your plan is essentially a
graduated rate, working backward instead of forward.

Senator Georee. Substantially that. This is what Mr. Parker
suggested. I wanted to see how they would look, because I think
they have decided advantages,

Senator Crarx. It is obvious in any case, an increase in the
normal tax,

Senator Byrp. As I understand it, Senator George, you are not
favoring this plan? It just gives us the information?

Senator Grorge. No; I favor the original proposal that made of
a flat tax plus the normal on undistributed profits.

Senator Crark. I favor this more than any scheme I have heard
yot.

b .Sem_lbo?r Gerry. What does your capital stock and excess profits
ring in

ng Parker. $168,000,000.

Senator Gerry. Suppose you had what Senator Byrd suggested ?

Senator Georae. We had that estimate yesterday. -

Senator King. Mr. Parker, as I read this so-called plan C-1 it
contemplates repeal of the present capital-stock and excess-profits
taxes and repeals the exemption of dividends from the normal tax
on individuals,

. Mr, Parxer, The individual would be subject to the 4-percent
normal tax on dividends. I really think that the individual does
not appreciate that exemption. I admit that theoretically your
normal tax ought to be exempt. That is the theory, and that is cor-
rect, but theory and revenue sometimes do not mix too well, and it
makes a big difference whether you subject these dividends to normal
tax,

. -Senator Kina. Let me just give an illustration of one of the plans
which I suggested: 23-percent flat corporate rate with 5-percent
recoupment. ; ‘ ‘

(1) Net income (with no intercompany Aividends) ... oeocaeeeoo $100, 000
(2) Corporate taX .o e ——— 28, 000
(3) Balance after corporate tax — ) wee 7,000
prese—aenes e e
‘(4) Dividends payable ——w B0, 000
(5) Amount of dividend withheld at source and kept by corporation
: (6 percent) - 2, 600
(8) Dividend received by shareholder = 47,500

" .Under this plan the Federal Government will always collect from
the: corporation the flat corporate tax of 23 percent, which, in the
illustration given, amounts to $23,000. - However, because of the
B-percent recoupment ]l))rowsi‘on, in case dividends are paid, part of
this tax will be borne by the shareholders and recoupéd by the cor:

poration. In the illustration given, the tax of 23: percent; although
paid by the corporation into the Federal Treasury, is divided between
the corporation and its shareholders as follows:

.
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Tax of 23 percent. $23, 000
Amount recovered by corporation from shareholder through 8-percent
recoupment e e o o 1 e e e e e e e 2 e e s et 2,
Tax actually borne by corporation 21, 500

Tax actually borne by shareholder (2.5 percent)

- If the corporation distributed all of its net income, namely $100,-

000, in dividends, its tax burden will be $18,000 or 18 percent and
the shareholders’ tax burden will be $5,000 or 5 percent. :

Senator Barkrey. The day before yesterday the Treasury offi-
cials reported a net income of $642,000,000 on the plan suggested
by Senator Harrison. That is a flat 18-percent tax plus 7 percent
on that retained. -

Mr. Srirzer. And raising the normal rate to 5 percent.

-Senator Barkrey. In that connection, I asked you to figure on
what the difference would be between a 17 percent flat rate and .8
percent on the undistributed. Did you get that? 4

My, Sevrzer. That is being worked out how. ‘

Senator Kina, There are two others that I suggested. They have
not been worked out yet. The chairman is not here, and I would
like to ask if there is anything else, gentlemen, that you wanted to
take up at this time? The chairman will be here in a few minutes:

Se?nabor Brack, The plan C2 is the snme as C1 except a different;
rate '

Senator Groree. Your flat starts at 80, and you get a 50 percent
credited on dividends paid instead of 40 percent. That is the only:
difference. o

Senator Kina. Will you explain C2¢ :

Mr. Seurzer. 1. Impose a tax of 30 percent on corporation stat:
utory net income as now defined, except that each corporation will,
veceive a credit against the income subject to tax, of 50 percent of
the amount of dividends it pays. , .

2. Repeal present capital-stock and excess-profits taxes,

3. Repeal exemption of dividends from the normal tax on
individuals. ~ :

IL ESTIMATED REVENUE, CALENDAR YEAR 1030

Estimated net increase in revenues, $836,000,000. ,

That plan differs from the first in this respect. Your flat tax is
15 percent as it is in the first, but your surtax on withholding earn-
ings instead of being 10 percent is the equivalent of 15 percent.
That is why you get so much more revenue,

Senator Brack. That surtax reaches its peak, of course, when
they distribute the least,

Mr, Seurzer. We cannot work it out for surtax and individuals
separately. \ >

Senator Braok. I meant when the corporation distributes the
least it reaches its 30 percent.

Mr. Seurzer, Of course, your revenue figure is always a net bal-
ance under this proposal. : -

Senator Kina. Are there any other matters pending the arrival
of the chairman? . 4

Senator ConNaury. Most of these repeal the capital stock and.
excess profits, T{ you retained that, we would get considerably.
more revenuef v
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- Mr. Sevurzer. Yes.

Senator Kina. My view is that we ought to retain those. :

Senator BLAcK. I}'nder C1, if we did not repeal that, we would get
about $771,000,000. ‘

Mr. Seurzer. It varies in every schedule,

Senator ConnNarLy. Depending upon the amount you take out.

Senator Barkiey. I would like to bring up our report on the
refunding, title IV. We are ready to report on it.

Senator Kina. If there is no objection, we will proceed with that.

Senator Barkrey, Will you have these others by tomorrow?

Mr. Serrzer. I doubt it, because none of our pesple have had any
sleep last night.

Senator Kina. We will proceed, then, with title IV.

. Senator Barxrey. There is no use of reporting on this unless it
is disposed of.

Senator LA ForrerrE. Let us dispose of it.

Senator Barkrey. I do not think any controversies will arise
over it.

Senator Georgs (presiding). Proceed, Senator Barkley.

Senator Barkrey. The committee met and SE nt all yesterday
morning goes ovér these suggested changes with reference to the
refunds under sections 601 and 602 and we amended section 601 (a&
by striking out the parentheses on page 229, lines 19, 20, and 21, an
a new section 603 added, which appears on page 8 of the mimeo-
graphed copy, as follows:

Sec. 603. The proclamations, certificates, and regulations prescribed by the
Secretary of Agriculture under the Agricultural Adjustment Act, as amended,
in effect on January 5, 1036, insofar as not inconsistent with this act, are hereby
made applicable for the purpose of determining the amount of any refund or
payment authorized under sections 601 and 602. : :

" The object of that is simply to preserve those regulations under
which this tax was collected and use them as a lyar stick by which
they are to be refunded. It is clearer and sim(s) r than having the
parenthetical statement on page 1. I would like to have that
amendment adopted.

The CramrMAN. If there is no objection, it will be adopted.

Senator BarerLey. On page 2, subsection (b) from 601 has been
rowritten, The lungua%e underscored there is the language that
is changed. As passed by the House, section 601. (b) provided that
no refunds under section 601 shall be made to the processor or other
person who paid the tax with respect to the articles on which the
claim is based. Because of the situation existing with respect to
manufacturers of lmge cotton bags, both processors and nonproc-
essors, it is deemed advisable to f)ermit the adjustment of all claims
under section 15 (a) whether filed by processors or nonprocessors.
Accordingly, an exception has been written in in the first sentence
of section 601 (b) aplyl)licable to refunds to section 15 (a).

(The same is as follows:)

(b) Bxcept for refunds under section 15 (a) of the Agricultural Adjustment
Act, as reenacted herein, no refund under this section shall be made to the
processor or other person who pald or was liable for the tax with respect to
the artlcles on which the claim s based. No refund under this section shall
be allowable to any person with respect to any articles where sich person

prior to January 6, 1936, paid an amount as tax under the Agricultural Ad-
justment Act, as amended, by taking as a credit against such amount an

_
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amount otherwise allowable ag a refund with respect to such articles under
sections 15 (a), 15 (¢), 168 (e) (1), 16 (e) (8), or 17 (a) of sald act. No
réefund under this section shall be allowed to any person except to the extent
that he establishes that he ‘has not received, and is not entitled to receive,
réimbursement of.such amount from the processor or other vendor with re-
spect to the articles on which the claim is based. No claim under this section
(exéept. claims of processors under section 15 (a)) shall be disallowed dh the
ground that the tax with respect to the article or the commodity froiit which

processed has not been paid. .

Senator Barkrey. That language is put in there to take care of
the manufacturers of cotton bags. ere are only flve of them,
They were not only manufacturers of cotton ban, but also proc
essors, and as the bill passed the House they could not file a claim
for refund as manufacturers but had to do 1t as processors, '

We have amended this so that now they can file their claim as
manufacturers of these cotton bags, just as the rest of the manufac-
turers who are not processors. ’

Senator Crarg. May I ask the Senator.from Kentucky if there
is any discrimination under the amendment which he is proposing,
which I have not had a chance to examino, against the manufacturer
of cotton bags on the 1ground that hé was not to be a processor?

Sénator BargLey, None at all. They are put on the same basis.

Senator Georee. That also takes care of the sales to charitable
institutions, Mr. Kent? ‘

Mr, Ken1, Yes,

Senator Groree. That is clear now, that is all clear now?

Mr. Kent. Yes.

Senator Georee. And sales to the Government itself?

Mr. Kent. Yes; that is all clear.

Senator Groree. As well as the processors?

Mr, KenT. Yes.

Senator Bargrev. I move that that section be adopted.

The CuairMaN. Without objectioh, it will be adopted.

Senator BarkrLey, There is no ch'anﬁe in (c), (d), or (f). We
have included them here to make it a whole.

Subsection (g) reads as follows: :

(g) Section 16 (e) (1) of the Agricultural Adjutsment Act, as reenacted by
subsection (a) of this section, is amended by striking out “subsequent to June
26, 1984” and by inserting in liéu thereof “on or after June 1, 1934."

The Cramman. Without objection, that will be agreed to.

Senator Barkrey., On page 4, section 602 (a), relating to floor
stocks as of January 6, 1936, there is added the words “with respect
to the articles on which the claim is based.” S

Senator Groree. Is that a limitation in any way?

Senator Barkiey., No; not beyond the “original limitations as
passed gy the House, but this clears it ufl somewhat.

The Cramman. Without objection, that will be adopted.

Senator Barerey. Subsection (b) on pa%e 4, we have changed
some language down in lines 17, 18, 19, 20, 21, and 22. ‘ ,
In clause (1) the words il not”, occurring in lines 20 and 21
of page 231, have been deleted and the phrase “is not entitled to

receive” substituted. The phrase “will not” is ambiguous in that
it may be construed as requiring a weighing of possibilities, The -
words “processor or other vendor” have been inserted in line 21, for

purposes of clarification, A : N
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In other words, this simply clears up an ambiguous phraseology in
the House, o '

The CuHarsan. Without objection, those chan;lges will be agreed to.

Senator Barkrey. Clause (2), beginning on line 22 of page 231,

does not take into account the case of claimants who did not increase

the sale price of the articles because of the tax burden and who,

accordingly, might not be able to reduce the price of the articles

because of the invalidation of the taxes under the Agricultural Ad-

justment Act. Clause (2) has been reworded to provide for this

situation. , .

" It simply is reworded to carry out what was evidently the original

- intention, but it is done better under this language than it was in

the House bill. ‘

Senator Crark. There is no change in substance?

Senator Bartrey, No. I think I had better give the balance of
the explanation.

‘In order to expedite the consideration of claims, a sentence has been
added to the end of section 602 (b) which would permit the claimant,
with the approval of the Commissioner, to submit as part of his
claim—in fieu of a detailed schedule of articles, purchases, sales

rices, and sales—an affidavit setting forth the total amount of tax

urden passed on to him, the total amount of such burden for which
he has been reimbursed or is entitled to reimbursement, the total
smount that he has included in the sales prices of his articles, and the
total amount of the tax burden which the claimant has borné himself,
It is felt that the inclusion of such a provision will expedite the
consideration of meritorious claims, will relieve the Bureau of a
heavy administrative burden in such cases, and will relieve claimants
in many cases of a heavy evidentiary burden. At the same time, if
the Commissioner has reason to believe that the claimant has stb-
mitted a false affidavit, or has other reason for inquiring into the
accuracy of the claim, the Commissioner will have full authority to
catise necessary investigations to be made and to put the claimant
on strict proof of his claim. The latter would require a detailed
break-down of all transactions relating to purcliase and sales of the
articles upon which the claim is based. :

The object of that is to permit the Commissioner on the filing
of an affidavit by the claimant in setting out all of these facts, to
go on and pay the amount. It simplifies the proceeding with respect
to the claim, but if he has any suspicion about it or there is any

round to believe that the claimant has made a false statement or a

alse affidavit, he can hold it up and go into it in detail, but the
Bureau believes that this language would eliminate a lot of unneces-
szlu'y delay and technicalities with respect to the presentation of the
claims,

Senator Crark. It does not change any legal rights?

Senator BarkLEY, No, it does not; but it gives the Commissioner a
freer hand in passing on claims on the prima-facie evidence sub-
mitted on behalf of the claimant.

Senator BrAck. And it gives the claimant a freer hand?

Senator BARKLEY. Yes. ‘ o

‘Senator Georor. Let me ask you this question. I do not know
whether you have already'dealt with it ‘or passed it in the bill or
whether you are coming to it, but I would like to know is it required

N
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that before any person shall be entitled to a refund with respect
to merchandise on hand and sold after the date of January 6, that
he must have reduiced the price of that merchandise?

Mr. KenTt. All that he has to do in his aflidavit, if he can honestly
say‘in his affidavit that he absorbed the burden of the tax and he
did not pass it on, then prima-facie the Commissioner can go ahead
and allow his claim, unless there is reason to believe that that is
not the situation. In other words, it may be that in some lines the
prices were not reduced after January 6 because of other com-
petitive factors entering into the picture.

Our object has been to give the Bireau leeway to do with these
claims, to deal with them, as thoroughly and expeditiously as pos-
sible. Thousands of them will be claims for small amounts, where
the cost of making an exhaustive investigation into all of the facts
would be out of all proportion to the amount of the claim, _

Senator Geores. But you do not cut off: the theory that hé may
have passed on the tax after the date of the decision of the court?

Mr. Kent. That is right. '

Senator Georar.' As we did when we were arriving at this “wind-
fall” tax. : :

Mr. Kenrt. Yes. ‘ .

Senator Georee. I was personally in hopes that you might find
it feasible to do that. It seems to me it would simplify it. All
right, Senator Bm‘kle%. '

Senator Barkrey. There is no change in subsection (1) and ( 22,
but N have added a new subsection (8) to define the term “sale

rice.

P It is as follows:

(8) The term “sale price” includes the price at which the claimant actually
sold the article or articles prior to the date of the filing of his claim, or if
the article or articles have not heen sold, the price at which he is offering
the same for sale on the date of the filing of his claim,

It was thought necessary to provide a definition there of “sales
price”, and this defintion seems to cover the situation,

. Senator Georee. That conforms with the provisions of the act?

Senator Barkrey, Yes.

Senator Georae. Without objection, then, it will be adopted.

Senator Barkrey, Subsection (2), at the bottom of page 6 of
the mimeograph, we have added this provision [reading:r:

No payment shall be made under thig section in connection with any artlcle
with respect to which a refund has been allowed or credit has been taken
under the Agricultural Adjustment Act, as amended, or a refund has been
allowed ‘or is allowable under section 601 of this title.

- Senator Georae. What does that do?

Senator Barkrey, It prevents the possibility of duplicate pay-
ments,

‘The CuarrmaN. There is no need for these gentlemen from the
Treasury Department to stay here this afternoon?

Senator Barkrey, No. :
g The CrairmaNn, Then there is no need of them staying any fur-

her.

.- Senator Barkrey. In section 602 (f), clause (8), we have added
the words “processed from sugar beets and sugarcane”, in the first
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‘sentence of that clause, so that it reads “direct-consumption sugar.
processed from sugar beets and sugarcane,” .

Senator ConnaLLy, Should that not be “or” instead of “and”{

Senator Barkrey. Yes; it should be “or.” :

In section 602 (f), line 4, strike out the phrase “wholesale floor
stocks of”; on line 5, after the word “sugarcane”, insert “and held
in other than retail stocks.” :

Senator Georce. What is the purpose of that? Is that where it
is held for use other than sales, as in candy manufacture?

Mr. Kent. That was deemed desirable to maintain the proper
distinction between the retail floor stocks and other than retail floor
stocks. Wholesale stocks does not necessarily include all stocks
other than retail floor stocks, You have some intermediary proc-
essor, for instance, who might not be described as wholesale jobbers
but who are themselves manufacturers, but they are manufacturing
articles or commodities that have already been processed and on
which a tax has already been paid or for which someone was liable,
It is merely a clarif inﬁ change.

Senator Georee. Without objection, we will pass on to the next
one. : :
Senator Barerey. We have added also a new section 604, We
have already passed on section 603,

Section 601 covers the same subject matter as the first part of
section 21 (d) (2), which should be repealed to avoid confusion and
a possibility that two statutes relating to the same subject matter
may be operative. It simply makes it clear that we have not got
two statutes which might seem in conflict on the same subject. -

Sengtor LA Forrerte. I move the section, as amended, be ap-
proved. ‘

Senator Barkiey, In that connection, I wish to say that the sub-
committee discussed the possibility of a revision of section 21 (d)
of the Agricultural Adjustment Act, for this reason: The House
Ways and Means Committee are now considering a revision.of sec-
tion (d), along with two or three other administrative sections iof
the present law. When they will make a report on that independent
bill, none of us know; but we thought that if the departments and
the subcommittee, in working out, a revision of section 21 (d) that
is satisfactory, in time to offer it ax an amendment to this bill, instead
of having to pass a new bill—that we could either bring it before
the full committee and have approval of it, or bring it before the °
floor as an amendment.. We could offer this revised section 21 (d
on the floor if it cannot be worked out in time to put it in the bill
here. It is better to do it without having to pass two bills.

With that exception, this is a complete report of the subcommittee.
. Senator Georar, Let me make this inquiry: It has been brought
to my attention that in many instances raw sugar is purchased, not
for the purpose of resale but for the {Jurpose of manufacture into
candy or soft drinks or otherwise., Is that taken care of in this bill?
Do you recall that objection? The House bill seemed to have made
no actual provision for that sort of thing. : ‘ ‘ o '

Mr. Kent. The reason for that was this: In drafting title IV,
we endeavored. to take as our objective givirag this group of claims
substantially the same rights that they would have enjoyed had the

.
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taxes imposed by the A, A. A: been terminated tl:g' proclamation of
the Secretary of Agriculture rather than by an adverse judicial de-
cision. No provision was made for the cases to which you refer
in the A. A. A, as amended, largely for this reason, that the ad-
ministrative difficulties and complexities involved in determmmg’
the amount of sugar in a few pounds of candy or in a case of canned
peaches are so out of proportion to the amount involved that the cost
of administering those claims would be simply disproportionate.

Senator Georgn. I meant stocks on hand. %tocks of sugar held
by the processor, by the manufacturer, on which he has paid the
processing tax, and he has the actual stocks of sugidr on hand. It
runs into large figures,
~ Senator ConNALLy. If he paid the tax and has it all on hand, he
will get it all back.

hSenator Georae. He would not get it back because of the drop in
the price. -

r. Kent. He would get it if it is held in the form of direct-

consumption sugar., : : .

Senator George. I do not mean where it has been put into a soft
drixﬁk t:ind that product is unsold, but I.mean where the stocks are
on hand.

Mr, Kent, I am reassured on that CPoint. by Mr. Bolton of Com-
missioner Bliss’ office, who has worked on this, that they have been
taken care of, because it does provide for the refund of direct-con-
sumption sugars which are in floor stocks. .

Senator Grorae. What are the conditions attached to the refund
on that particular item$ '

Mr. Kent. Just the same conditions as applied when it was floor
stock. They file their afidavit and show their inventory.

Senator George. They do not have to show a sale of it?

Mr. Kent, No. :

Sen%or Connarry. What do you mean by “direct-consumption
sugar '

r. Kent. It simply means sugar in a form which could be con-
sumed without further process. ‘

Senator BarkLey. If they had had that sugar in store and decided
not to put it into’ éandy or canned peaches, it could-be sold for
ordinary consumption ¢

Mr. Kent. Exactly, . .

Senator BarkrLey. And they would get the refund just as if it had
not been intended for candy ‘

Mr, Kent, Exactly.

Senator Crarx. May I ask the chairman of the subcommittee a
question? It deals with another matter.

Senator Couzens. Will you pardon me, Senator? This deals with
this subject. The testimony before the committee was to the effect
that many . of the retailers desired to get a refund of their August
1933 payment, and not be compelled to take an inventory as of §an-
uary 6, 1936. Was anything done with that?

Senator Barkrey. We discussed that at great length, Senator, and
‘we found we ran up against this difficulty: If you provide for the .
refund of the amount of tax paid in the fall of 1933, in a great many
cases you will be refunding a tax that was passed on, It could not
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be passed on on some things, like a shirt or a pair of socks, where
the price was marked; but this refund section applies to flour and
other products of wheat which was sold in buxl)ll(), to all sorts of
products of cotton and meats, and so on. To refund the amount
of the tax they actually paid on the stock there, you would be re-
funding a considerable amount that was passed on.

In addition to that, many concerns were in business in the fall of
1933 who were not in business on January 6, 1936, and vice versa.
Other people have gone into business since August 1933—situations
of that kind. So we decided to make an effort to work out some
alternative which would take into consideration the concerns in
business in 1933 and still operating on January 6, 1936, with approxi-
mately still the sanme amount of business or stocks that they had
on hand on both dates; but in trying to do that, we ran up against
the insuperable administrative difficulties and have not been able
to do it. Mr. Kent can tell you about that more in detail.

Senator Couzens. Mr. Kent, in previous testimony, frankly ad-
mitted the great administrative difficulty of taking all of these items
and determining the amount due based on the January 6, 1936, situa-
tion, Yet it was plainly known to the Government that the tax was
paid in August 1983. I got a letter this morning from a constitu-
ent who said that in August 1933 he had $150,000 worth of floor
stock and on J anual'[y 6, 1936, he had $300,000 worth of floor stock,
but he would be willing to take his refund as of August 1933 even
though it was smaller, to save all of the delay and trouble of tryin
to determine the tax, because of the difficulties that would be incurre
" both by the Government and himself in determining the amount of
tax that might be refundable on the basis of the 1936 inventory. I
think that i1s an unanswerable argument, and I just do not get the
point why it cannot be worked out,

Senator Brack. May I make this statement as a member of the
subcommittee. I favored and I do favor if anything can be worked
out, & plan whereby we can give an optional settlement, letting the
option rest with the Bureau, as to a settlement on the basis of the
floor stock paid originally, and we requested and probably they are
going to work on it, as the Senator stated. We have asked them to
work on that; and whether or not there could be an amendment
drawn up in such a way that the businesses that are going businesses,
as the Senator said and continued to go on until January 6, that we
could work out a plan whereby that could be done in such a way that
the Bureau itself could exercise the option to let them do that. In
that way I believe we would avoid probably two or three thousand
long drawn-out contests, and would strengthen it in one way by
adding a provision which does permit the taxpayer to figure 1t up
for himself and then let the Bureau go over that, and unless it is
suspected that there is some fraud or somethinf,r of that kind, let that
be accepted. That is in the amendment which we have adopted.

Senator Barxrey. It is on page 5 of the mimeograph. The object
of that is to permit the claimant to file an affidavit setting out all
of the information bearing on the claim, the amount passed on to
him and passed by him and so on, and unless there is some sus-
picion there is fraud in it, the Commissioner will accept that and
pay the claim. But he has authority to hold it up and make a
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detailed investigation if on the face of it it bears evidence of any
fraud. That will simplify from a half to three-quarters of these
cases and dispose of them. But I will say that this matter is not
foreclosed, Senator. ,

- Senator La Forrerre. Mr. Chairman, I would like to alter my
motion. I moved that the schedule as amended and the report of
the subcommittee be adopted. I modify that by moving that it be
adopted subject to these matters——

Senator Barkrey (interposing). It is not necessary to do that.
If we can work out something, we will bring it in, .

Senator La ForLerTe. There might be some other details of drafts-
manship and other small matters. I just want to leave it open so
that we do not have to move for reconsideration, but that it be
tentatively adopted with that reservation. )

Senator CLark. Subsection (b) of section 601 is what I was going -
to inquire about. I think the chairman of the subcommittee is
thoroughly familiar with the subject of the large cotton bags in
which 85 companies are engaged, and only 4 are included in sub-
section (b) as originally written, apparently for some purpose, in
the Department of Agriculture. They are punishing the manufac-
turers of cotton bags who might also be processors. I think the
amendment clearly takes care of that, except that I am apprehensive
about some language. It reads:

No refund under this section shall be allowed to any person except to the
extent that he establishes that he has .not received, and is not entitled to
receive, relmbursement of such amount from the processor or vendor with
respect to the articles on which the claim is based. No claim under this section
(except claims of processors under section 15 (a)) shall be disallowed on the
ground that the tax with respect to the artlcle or the commodity from which
processed has not been pald, ’ .

As far as the rule established in that language is concerned, I am
entirely in sympathy, because my information is that these people
have not received any refund; but I am just apprehensive of the
language in the amendment simplIy on thegroun of the testimony
of the Secretary of Agricuiture the other day, which to my mind
undertook to set up a standard of proof and make it impossible for
anyone to prove tﬁnt he had received the refund, or on the whole
matter of processing taxes. I simply would like to ask the chair-
man of the subcommittee, who is more familiar with it than 1 am,
whether there is anything else in this act which will modify this
language; in other words, if this language would be submitted to
the court as a mere matter of approval, I would be perfectly willing
to rely on that, but if there is anything else in the language along
the line of the testimony of the SecretalI-y of Agriculture setting
up presumptions and things of that sort, I would not be willing to
take this language.

Senator Barkrey. I think there is nothing else in the bill any-
where that is in confiict with this. So far as the Secretary’s testi-
mony is concerned, I do not recall all of it in detail, but this pro-
vision has with it the idea that a man cannot collect from two

sources. We have tried to provide that he could not colleet’ twice.

“ Senatoi’ Cuarge. The testimony of the Secrefary of ‘Agriculture
was to set up a right and then provide insuperablé obstacles djzainst
obtaining the right. : S ' I
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Senator BargrLey. I am satisfied there is nothing else in the bill
which would modify this. :

Senator Brack. May I make a statement in regard to this? I
submitted this amendment myself to the Treasury Department on
account of the discrimination. I found that both the Agricultural
Department and the Treasury Department favored doing away with
this discrimination against these particular processors, and am sure
that this does not in any way take away from their rights, and there
is nothmﬁ in the bill that does, I think the bill was drawn in good
faith, following largely what these bag people had drawn them-
selves, which I submitted to the Treasury Department, and I am sure
th%y are absolutely protected.

enator BArkLEY. Furthermore, the formulas that you '})‘robably
have in mind and those that you have discussed with the Treasury
have relation to section 21 (d) of the Agricultural Act, and there is
no formula here,

Senator Brack. The Secretary of Agriculture made a very stron
argument for this particular kind of p?ment. It was the windfa
tax, This does not come under the windfall tax, This comes under
a different classification where they were promised to be paid back,
and the Secretary of Agriculture argued in favor of that.

Senator Crarx. I made my living for a gréat many years trying
lawsuits, and I could not in a million gears set up and prove a claira
ugainst the insuperable obstacles which were set up by the Secretary
of Agriculture, as I understood from his testimony.

Senator Georee. Where the tax is under $10 you do not pay them
back anything?

Senator Barkrey. No; we do not; not under $10.

Senator Georee. I do not imagine many fall within that class,
but it does seem to me that we should give those people who paid a
small amount of tax like that, where you do not want to dgo back
into all of the accounting, let them have back what they paid if they
are still in business.

Senator ConnNaLvy. It is bad psychology to Saﬁ that because a
man’s claim is small that he cannot have it. I think it would be
better to say that we will })ay all under $10.
ﬁ'Senat;or EORGE. Pay all that paid that when the law went into
offect. ,

Senator La FoLLerre, How many are there under $10¢

A Voice. About 75,000.

Senator Couzens. I would rather leave that whole language out
and not make it look ridiculous. Many, many thousands will never
even make the claim.

_ Senator Bargrey. That is true, There is no doubt about it, but
there is a large number that will make the claim of these fittle
amounts $1, $1.50, $2, and $3. ; . A

Senator Couzens. I think the psychology is bad and the trouble
involved is disproportionate. . o

Senator Barkrey. This language was in the old bill and we are
simply carrying it along. o ,

enator CoyzeNs, I make .a motion that we leave out that refer-
ence to the $10 in this amendment. . ‘

Senator Connarry. I second the motion,
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Senator Bargrey. As far as I am concerned, I do not care one
wsay or the other about it. We followed the statute as it now exists,
I do not know how much administrative trouble it would be putting
the Bureau to, to pay all of these litttle claims. It is surprising
gsomelimes how much trouble a man will go to to collect $4.90 where —
if it were $15, he would not go after it.

Senator Connarry. The Government goes after these small
amounts. .

Senator GEORGE (i)residing). All in favor will signify.

The motion was lost.)
enator Couzens. I will reserve the right to bring it up again
when we have the full committee present.

Mr. Kent. May I request permission of the committes to put in
titles on two or three of these new sections that were interpolated,
and make any clerical changes that are necessary ¢ ‘

Senator GEeorap. Yes; you can insert, the title and make the
changes in the numbers of the sections.

If there is nothing else, we will adjourn.

Senator Brack. Before we leave, I understand that there is some
information here which we should have either this afternoon or
tomorrow morning, which the committee has heretofore asked for,
on certain consolidated reports that Senator Byrd had asked for,
and certain packers’ information that I asked for at the request
of another member of the committee,

. Senator CrARk. I move that the committee receive the informa-
tion at 10 o’clock tomorrow morning,

(Whereupon, at 4:45 p. m., an adjournment was taken until 10
a. m,, Thursday, May 21, 1936.)




