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SATURDAY, MAY 18, 1938

UNITED STATES SENATE,
COMMITTEE ON FINANCE

Washington, ). a.
The committee met in Executive session, pursuant to adjournment

at 10 a. m., in the Finance Committee room, Senate Office Building,
Senator Pat Harrison presiding.

Present: Senators Harrison (chairman), King, George, Walsh,
Barkley, Connally, Bailey, Clark, Byrd, Lonergan Black, Gerry,
Guffey, Couzens, La Follette, Metcalf, Hastings andi Capper.

Also present: L. H. Parker, Chief of Staff Lint Committee on
Internal Revenue Taxation and members of his staff; Middletou
Beaman, Legislative Counsel, House of Representatives; Arthur H.
Kent, Acting Chief Counsel, Bureau of Internal Revenue, Treasury'
Department; C. E. Turney, Assistant General Counsel for the
Treasury Department.

The CHAIRMAN. The committee will come to order. Mr. Beaman,
on this foreign credit matter, let us turn to that and will you give
us an explanation of it?

Mr. BEAMAN. That is section 231. You cannot pass on it very
intelligently unless you have decided your policy about the domestic
corporations. Let me tell you the situation; let me tell you what the
present law is and what the House bill did to it.

Under the present law, a foreign corporation is taxed exactly like a
domestic corporation, namely, subject to the graduated rate of 12.5
to 15 percent, but it is taxable only on its income from sources within
the United States.

The House bill changes that and divides foreign corporations into
two classes. The first class is a foreign corporation engaged in trade
or business within the United States or having an office or place of
business in the United States. That kind of a corporation is taxedt
under the House bill 22.5 percent of its net income from sources within
the United States, flat, and without any undistributed profits tax or
anything' else attached to it.

A foreign corporation not engaged i trade or business in the United
States and not having a place of business or an office in the United
States is taxed only on its income from certain specified sources-
roughly, interest, dividends, rents, and fixed or determinable annual
or periodical gains. It does not include capital gains and the rate
of tax on that kind of income is 15 percent, which is flat with no,
deductions whatsoever against- it; in other words, it is practically
tax of 15 percent on their gross income from such sources. It is,
expected to be collected by withholding at the source.

Senator KING. The-gross income instead of net?
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Mr. BEAMAN. Upon those specified sources and with no deductions.
It is contemplated that the probabilities are that in most cases the
Treasury can by regulation exempt such corporation from making
returns, because the amount withheld at the source collects the
entire tax.

Senator CouzENS. Is there any change in foreign banks?
Mr. BEAMAN. Foreign banks under the House bill are taxable at

15 percent on the income from carrying on the banking business in
the United States, and 22.5 percent on the portion of their net income
derived from sources within the United States, other than banking
business. If the foreign bank is not engaged in trade or business in
the United States and not having an office or place of business in the
United States, it is taxed like any other foreign corporation of that
class, namely, 15 percent on its income from these certain specified
sources.

The CHAIRMAN. What is the tax now on the foreign banks?
Mr. BEAMAN. The same as any other foreign corporation.
The CHAIRMAN. There is no distinction?
Mr. BEAMAN. No, sir; there is no distinction.
Senator GEORGE. What did you say the tax on the foreign corpo-

rations is now?
Mr. BEAMAN. The same as domestic corporations, except that

their income that you put the tax on is only their income within the
United States.

Senator GEORGE. But they are allowed deductions the same as
domestic corporations?

Mr. BEAMAN. Yes. And this class of foreign corporations are
taxed under the House bill 22.5 percent of their net income from
sources within the United States, namely, those engaged in trade or
business in the United States and having an office or place of business
here, they are allowed the deductions just like the present law. But
this flat 15 percent tax on what you might call the nonresident
foreign corporations, that is a flat tax without any deductions.

The CHAIRMAN. If we should carry out the general theory on that
and we should adopt an 18 percent flat, then we ought to put in 18
percent instead of 15 percent there on foreign banks?

Mr. BEAMAN. Yes, but you have a worse proposition than that.
Are you going to tax a domestic. corporation 18 percent and if it
pays dividends to a foreign corporation, are you going to tax that
15 percent or 18 percent on top of that? That presents a question
which is a very serious one. I do not know what you want to do
about it.

Senator KING. Where you have a graduated tax of 12 plus up to
15 plus applicable to this same sort of a foreign corporation and it
derives income from other sources-

Mr. BEAMAN (interrupting). They are only taxable on 10 percent of
that. In other words, 90 percent of dividends received is a deduction.

The CHAIRMAN. Is that changed in this, the 90 percent proposi-
tion? That is changed, is it not?

Mr. BEAMAN. Under the House bill, all dividends are taxable.
Senator GEORGE. With no deduction.
Senator GERRY. How do the English do it, Mr. Beaman?
Mr. BEAMAN. I do not know. Perhaps Mr. Parker can tell you.
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Mr. PARKER. They have already taxed the English corporation
when dividends are paid. If you are a nonresident alien or corpora.
tion, there is no further tax.

Senator GEIRY. They are taxed at the source?
Mr. PARKER. They really get 22.5 percent, because the foreign

corporation would deduct that amount from the dividend check just
the same as if it was a resident, but the nonresident cannot come in
and get it refunded in case the tax is less than 22.5 percent.

The CHAIRMAN. This is a rather difficult matter here, this foreigh
credit 'business and foreign banks. Will you tell us a little more
about it, Mr. Parker?

Senator LA FOLLETTE. Mr. Parker, in the first place, in order that
the committee may have this in mind, as I understand it, it is the
position of the Treasury, and I would like to know if you confirm
that, that under the present method we are not getting nearly the tax
that we ought to get from these foreign corporations, both resident
and nonresident, to use Mr. Beaman's designations of them. Is that
true?

Mr. PARKER. That is true. It is not because our taxes are not
theoretically high enough on the foreigner and as a theoretical system
it is all right, bit it just does not work. I think you will readily
see why that is, because under our present system-taking the
individual first-

The nonresident alien individual is supposed to pay practically the
same tax as the American citizen, except he does not got the same
exemption, and he has to file a return and be taxed on that part of
his income that comes from the United States just exactly as if he
wore a citizen. You can readily see that that is impracticable. You
cannot expact a Frenchman to make out one of our income tax returns:
We cannot (1o it ourselves without a lot of trouble, and if France
taxed us in the same way and we happened to own stock in a French
corporation, we would have great difficulty in making out a French
income tax return. Even the English income-tax returns are very
difficult to mderstand by an American. Instead of having one re-
turn, they have half a dozen of them that you have to fill out accord-
ing to the different kinds of income; whether it comes from lands,
et cetera.

So that while we get a few wealthy individuals to file returns,
we do not get the amount of foreign returns that we should get.
What we do get from the foreigner is largely what we get on the
withholding. We do withhold in the case of all payments to thesd
nonresident foreigners, in the case of interest, rents, and a lot of'other
fixed income. We do not withhold in the case of dividends, so that
we have undoubtedly been losing a lot of money.

Senator COUZFNS. How much, would you guess? Have you any
idea?

Mr. PARKER. I have an idea that about $66,000,000, at least
annually is being paid out to individuals or foreign corporations, and
that at least half of that escapes taxation. So that if we withhold
on $33,000,000, even at the 10-percent rate, that is $3,000,000 picked
up right there.' The last time we had the complet/a statistics of for-
eign income was about 1924. At that time from all of it we wer6
only getting 6 or 7 million dollars. I think it will at least double
under this system* although the rates do not look as high.
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Senator KING. What is the character of the investments in the
United States by foreigners?

Mr. PARKER. It is varied, but it is largely in stocks. It is esti-
mated that about half of the income derived from investments comes
from investments in American shares, in the stock of American cor-
porations. The other half is in bond interest, rents, and royalties.

e dividends make up just about half.
Senator KING. Have not their investments largely depended upon

the insecurity that they felt toward their own Governments and their
own financial structures? For instance, now that Blum has come
into power, it is quite likely that there will be quite a flight of capital
from France to the United States in the purchase of stocks, and if
Baldwin should be overthrown there would be quite a flight of capital
from Great Britain to the United States, and that capital would be
represented by bonds and stocks purchased in United States corpora-
tions. Is it your idea that most of the investments by foreigners
are in stocks and bonds, and that we do not have a system sufficiently
tight enough to obtain from them the income which we should?

Mr. PARKER. We get the income all right from the bonds because
that is withheld. I do not think we lose much of that, Senator.
What we have been losing is the tax on dividends. Of course, in just
one respect we have always treated a foreigner better than an Ameri-
can citizen. He is not taxable on Liberty-bond interest. That is not
taxable to him. He is free from tax on that income.

Senator KING. Let me see if I understand it.
Mr. PARKER. But that is quite a usual provision.
Senator KING. One of my friends who has been in Europe for a

number of years told me that almost daily in the two or three cities
in which he had been, the table was used or the wireless to purchase
so many shares of this stock or the other stock, and perhaps the next
day they would sell it because there was a decline and had sustained
a loss; or perhaps the next day they would purchase more because of a
feeling that the stock wau going higher. And yet it would be difficult
to determine just where those transactions occurred and who were
the owners and what the profits or the losses were. I was just
wondering how you were able to reach it?

Mr. PARKER. The way this bill is drafted, it exempts the foreigner
from his capital gains. The Treasury has had a lot of trouble vith
that. Under existing law a foreigner is taxable just the same ar. an
American on his capital gains. For a long time the Treasury kncw-
ing the difficulties, did not try to enforce that provision. I think
that is a fair statement. I think they just did not try to enforce it.

About 2 or 3 years ago, the Treasury attempted to collect the cap-
ital-gains tax from the foreigners, and they met with only very limited
success; in fact, they came almost to kn impasse. They cannot get
the records. They will try to get the information from an American
broker, and of course, he will give the name of a foreign broker, and

the foreign broker will write back and say that the laws of his govern-
ment prevent him from disclosing the names of his clients; so that it
has not been effective on the capital-gains proposition.

The CHAIRMAN. There should be a differential in taxes to be
imposed in these two classes to which you call attention, should there
not? In the bill it is 15 percent and 22.5 percent in the two classes.
Should there or should there not be a differential if we should adopt
the 18-percent flat rate or any flat rate?
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Mr. PARKER. The letter from the Secretary of State seemed to lay
down this principle. As far as possible he wanted to treat the foreighi
companies the same as American companies, where it could be done.
He did not complain that we put the 22.5 percent on a foreign cor-
poration instead of the new plan, because he realized that we could
not apply the new undistributed profits tax to foreign corporations.

On the other hand, when it came to banks that we taxed a flat rate
of 15 percent, the Secrbtary's letter did indicate that he thought we
dught to tax a foreign bawk at the same rate, that is doing business
in this country.

The CHAIRMAN. Do you sm anything against that proposition?
Why should not the foreigner be taxed on the same basis as the
American?

Mr. PARKER. When we can, but we cannot do it very well when it
comes to this distribution of profits.

The CHAIRMAN. It looks as though the committee were veering a
little bit away from the House bill. Won't you gentlemen prepare
and have ready for us the proper amendments, leaving the percentage
blank, but carrying out the idea there if the committee adopts a' flat
rate?

Mr. BEAMAN. Well, I do not know that we can. Senator, on that
point we want to know first whether the committee is going to accept
the policy laid down in the House bill or make a differentiation both
as to the foreign corporation and the nonresident alien which has not
been described yet.

Take the foreign corporation: The differentiation in tax upon the
two groups that I described; one engaged in trade or business in the
United States and having an office or place of business in the United
States which pay under the House bill 22.5 percent on income from
sources within the United States; and the other group-

The CHAIRMAN (interposing). Why was that put at 22.5 percent,
and domestic corporations were put in the House bill at 15 percent?

Mr. BEAMAN. The domestic corporations were not put in the House
bill at 15 percent.

The CHAIRMAN. Certain corporations were put in the House bill on
an average of 15 percent. Banks, for instance.

Mr. BEAMAN. Yes; but you are now dealing with foreign corpor-
ations, manufacturing and operating; business corporations and not
banks, who under the House bill are not subject to the undistributed-
profits tax. In other words, they do not pay on the undistributed
profits.

The CHAIRMAN. Here is a foreign corporation that has an office in
this country and a place of business in this country and doing business
in this country, and they pay the same rate that the domestic corpor-
ation does, and we put the further proposition in there that when
there is any distribution that it shall be withheld in this country and
they shall pay at the source. Why would that not get at the same
thing?

Mr. BEAMAN. We do not do that. A foreign corporation engaged
in trade or business here or having a place of business here, there is no
withholding on the payments to it. I am not speaking now of the
dividends that the foreign corporation pays. That is entirely another
question i but the dividends received or the rent received, or anything
else receiveil by the foreign corporation that is engaged in trade or
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business here, who has a place of business here, there is no withholding
at the source. You are collecting your tax from that kind of a corpor-
ation just the same as you do a domestic corporation.

Senator COUZENS. To that extent we can make the law applicable
to those as we do with our own corporations?

Mr. BEAMAN. Except when you come to the question of the undis-
tributed-profits tax.

Tie CHAIRMAN. Let us get to that.
Mr. BEAMAN. If you do that, the House bill saw the impossibility

of doing that, and so they simply put on this flat tax. Why they put
that at 22.5 percent, is, I presume, because that is the rate that they
thought was right. You might have three or four different people
who might each have different notions as to what the rate should be.
" The CHAIRMAN. If we follow that theory, we would put about a

25 percent rate on there.
Mr. PARKER. My reasoning would be this. With this new pro-

posal which you made, we are always going to get 18 percent flat on
the net income, and then in addition we are either going to get 5
percent if it is all distributed, 5 percent additional from the stock-
holder, or if the corporation keeps it, 7 percent. That is very little
difference. It seemed to me if we taxed this foreign corporation 24
percent-you see, we will never get less than 23 and never get more
than 25 from domestic corporation income. Take 24 percent figuring
a 50-percent distribution, and that would be very defensible, and then
the corporation would not have to withhold. You would get 24 per-
cent out of the foreign corporation. Don't you think so, Mr. Beaman?

Mr. BEAMAN. I do not quite follow you, but that is a matter to
discuss, in order to make recommendations to the committee; but
the thing that I am interested in getting clear is, and on which I do
want to make a statement as far as I and my office are concerned is
this: Whether you wish to carry out the distinction made in the
House bill dividing up the foreign corporations, as to whether or not
they are engaged in trade or business in the United States or have an
office or place of business therein.
. On this particular occasion I am speaking entirely for my own office,
Mr. O'Brien and myself, and not for the whole group as I usually do.
We feel, and so told the Ways and Means Committee, and see no
reason to change our minds, that what is meant by "engaged in trade
or business in the United States" is too indefinite a standard to base
such an important difference on. I do not know what it means and
nobody else knows what it means, and the Treasury here does not
know what it means, and the Treasury-when I say the Treasury I
mean some of the men down the line, I do not mean the high offi-
cials--called attention to the ambiguity in the phrase and said it
ought to be cleared up, but nobody knows how it ought to be cleared
up.

It seems to me particularly important when you come to the non-
resident alien individual. For the purpose of making my point, I
will describe that briefly. Under the present law, a nonresident alien
individual is taxed like a citizen, normal and surtax, but includes
only in his income that from sources within the United States. In
the House bill they divide nonresident alien tip into two classes just
like foreign corporations; those engaged in trade or business in the
United States being subject to normal and surtax just as at present,
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but those not engaged in trade or business in the United States and
not having an office or place of business in the United States are, just
like that corresponding class of foreign corporations, are subject to
tax only on certain specified classes of income, interest, dividends,
rents, and salaries, and things that are susceptible of determination
on an annual basis.

Senator COUZENS. Do you mind an interruption? I was going to
say, when a foreign corporation declares a dividend to its stock-
holders-

Mr"BEAMAN (interrupting). Senator, that is entirely a separate
question and I do not want to get it mixed up with this, if you don't
mind.

Senator CouzENs. You mentioned it awhile ago.
Mr. BEAMAN. That class of nonresident alien on that class of in-

come were taxed 10 percent flat without any deduction and without,
and probably in most cases, the necessity of filing a return, and all of
that 10 percent is expected to be collected by withholding at the
source.

Under the present law, the distinction between foreigners engaged
in trade or business in the United States as opposed to those not so
engaged, is found in connection with the withholding proposition; in
other words, the law provides that on certain types of income they
shall be withheld at the source in a certain amount if paid to a foreign
corporation not engaged in trade or business in the United States or
not having an office or place of business therein.

That is just as indefinite there as it is under the House bill, but the
indefiniteness does not lead to the same serious consequences, because
it simply means if it is not withheld, or is withheld when it should not
be withheld and it is corrected on the return, there is no serious trouble;
but here whether you are going to tax a man 10 percent or whether you
are going to tax him normal tax and surtax running up to 75 percent,
it seems to Mr. O'Brien and me that that is too serious a matter to let
go with such a very ambiguous phrase, and it seems to me it is going
to lead to enormous difficulties and litigation; tnd we just want to be
on record as telling you as we did the Watys and Means Committee,
that we cannot recommend any such distinction. How to make it
any more definite we do not know. Probably with time enough it
could be worked out.

But to build up a system of taxation based on such an ambiguous
phrase does not seem to us to be sound administrative policy. That
is why I say-you asked us a moment ago to get together and fix up
the proper things which ought to be done, and by that you mean to
work up the things that appear to us to be in such form as to commend
themselves to you in determining your policy.

The CHAIRMAN. Has this been a very prolific source of revenue,
Mr. Parker?

Mr. PARKER. No; it has not.
The CHAIRMAN. I do not see how you ever collect any.
Mr. PARKER. You do not get much; you get seven or eight million.

In 1924 we got seven or eight million from foreign corporations and
individuals all put together.

The CHAIRMAN. But you think that this proposition of collecting
the dividends at the source would be helpful?



REVENUE ACT, 1986

Mr. PARKER. I think it would be. I do not think any country
has had good success in trying to et very much tax out of foreigners.
The only way they get it is by withholding.

The CHAIRMAN. The principle of letting a foreign corporation
that is doing business in this country off with less taxes than a do-
mestic corporation does not appeal to me in principle.

Mr. PARKER. They won't have to do it under the new plan. Under
the old plan, of course 22.5 percent was about all that we could do.
You could not go much higher.

Senator KING. Mr. Parker, we have invested in Canada large
sums. There are perhaps several hundred corporations in Canada,
the majority of the stock of which is owned by Americans. How do
they treat us there in Canada?

'r. PARKER. They deduct a flat 5 percent on individuals at the
present time.

Senator KING. On the net income?
Mr. PARKER. No; it is withheld at the source.
Senator KING. Five percent of what?
Mr. PARKER. Of whatever goes out on the dividends. They with-

hold 5 percent. When you get a dividend from a Canadian company,
there will be 5 percent deducted.

Senator KING. That is the only tax that is imposed?
Mr. PARKER. That is the only one. Of course if we put on 10 per-

cent, they may raise their rate to 10 percent, ana that raises a rather
interesting question, because the American investments in Canada
are about four times the Canadian investments in the United States.
If they raise their withholding rates to 10 percent, we are going to get
less tax than we would if we had a 5-percent rate, as far as Canada is
concerned, because we have a foreign tax credit, and that' 5-percent
tax paid by our citizens is a tax credit against the tax they pay to the
United States. That being greater in volume, if their ta.x rate goes
up, we are going to lose money by the 10-percent rate.
* The CHAIRMAN. Take the countries of the world as a whole- how
does it apply?

Mr. PARKER. Almost all of the larger countries that have an income
tax withhold at the source.

Senator KING. What are their, rates, generally?
Mr. PARKER. France withholds at 18 percent; Germany at 20 per-

cent.
The'CHAIRMAN. They cannot object if we withhold 18 percent.
Senator GERRY. What is England?
Mr. PARKER. England withholds at 22.5 percent. Of course, their

system is entirely different from any other country.
Senator LA FOLLETTE. That is the practical effect of it there, is it not?
Mr. PARKER. That is the practical effect, because you do not have

any right to get a refund.
Senator BLACK. When that dividend comes to an individual in

this country, how is it treated? .
Mr. PARKER. The English dividend?
Senator BLACK. An English corporation which withholds 5 percent

at the source.
Mr. PARKER. If the dividend is $100, you would get $95 from the

Canadian company. You would put into your income-tax return
here $100 and add it to your other income. You compute the tax.
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if your total tax happened to come out at $5 with this $100 in
income, you would take $5 off of the tax and pay no tax, or whatever
tax you did pay, the $5 which you paid Canada would be deducted
after you computed the American tax.

Senator BLAOK. In other words, we give credit for the amount of
tax paid by the individual through the corporate device in that
country?

Mr. PARKER. That is right.
Senator KING. So the more taxes they impose upon their net or

grosg'profits, the less the American stockholder would receive in divi-
dends, and therefore the less tax he would have to pay.

Mr. PARKER. If the foreign countries have a higher rate than what
we do,; we do not allow the tax credit to exceed what the tax would
be in this country. We have a limitation on that tax credit. For
instance, if we had a flat income tax of 10 percent and some foreign
country had a flat income tax of 20 percent, in spite of the fact that
they paid 20 percent, we would only give them a tax credit of 10
percent on that income.

Senator CouzNSs. Senator King is right, however, that the higher
the rate is, the longer we continue this credit business, the less tax

r. PARKER. In the case of Canada, that is true.

The CHAIRMAN. What did you think of the testimony of some
gentleman who appeared before the committee who said that they
had some smelting corporation in Mexico and that they were organ-
ized and doing business some years ago and because of some procla-
mation or some law of Mexico, they were unable to consolidate. I
have forgotten all of the details, but it seemed to me that there was a
good deal of force in the argument presented by that gentleman. ,

Mr. PARKER. That came about, I think in the case of a holding
company under 27 (j) and that is the section I believe that under a
different plan might not have to be retained.

Senator LA FOLLETT. May I ask you, Mr. Parker, waiving aside
for a moment the difficulties that Mr. Beaman has pointed out with
regard to classification, do you or do you not regard the basic prin-
ciple for the taxation of foreign corporations and nonresident aliens
doing business in the United States as a step forward so far as the
tax procedure is concerned and the results for the Treasury?

M Mr. PARKER. I think so, Senator~ yes, I do. I think it is a step
forward in the practical way of handling the tax on foreign incomes.

The CHAIRMAN. You gentlemen prepare the proper amendments,
and we will consider them when they come.

Senatour CouzpNs. I think they may prepare the estimate based
on the theory that is in the House bill and let us consider it. I mean,
the language.

The CHAIRMAN. Mr. Kent, we wanted you to take up and discuss
this morning this refund proposition or have you discuss the wind-
fall, with such suggestions and changes that you would make in view
of the testimony and the criticisms, Have you anything to offer to
us constructively on it?

Mr. KENT. Would you like to take up the windfall taxes?
The CHAIRMAN. Let us take Up the windfall first.
Mr. TURNEY. I am not ready to submit specific amendments, that

is, drafts of language on these points, but I can if you want to run
over a number of points that the witnesses made.
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Senator KiNG. You are speaking of the windfall?
Mr. TURNEY. Yes.
Senator CouzENs. Let us have that, and then we can discuss the

theory of drafting the specific legislation later.
Mr. TURNEY. One point that several of the witnesses touched on

was the fact that this tax on the windfall income will apply to proces-
sors who may for the entire taxable year have had a net loss, who lost
more on their business outside of the windfall period than the amount
of the windfall, and their suggestion was that the tax in no case apply
to an amount exceeding the taxpayer's net income for the entire tax-
able year. That is a question of policy, and also to some extent of
constitutionality. It was considered by the Ways and Means Com-
mittee, and they decided that as a matter of policy, they wanted it to
apply regardless of whether lie had a net income and regardless of
how much it was. They met the constitutional doubt by the separa-
bility provisions at the end of section 501.

Senator KING. Suppose the los3es incurred during the year grew out
of some transactions that were involved in the wind fall?

Mr. TURNEY. You mean the same class of business?
Senator KING The same class of business. Did they differentiate

between that and losses that might come from some extraneous
sou ce?

Mr. TJURNEY. No; they did not make that distinction, although I
think that the question that is before you divides itself into two parts.
You can go the whole way and say that you will allow as an offset
against this windfall income, any loss of any character that the
taxpayer had, or you can say that you will allow as an offset against
this windfall income %ny losses that he had during the other part of
the year on the same type of business.

Senator GEOnGE. Mr. Turney, this has been suggested to me. I
went over it very carefully with the textile people. Of course other
people also are interested in th:s. They suggested "such special
income tax however shall not be computed or assessed where no net
income is derived by such person from transactions during the taxable
year in the sale of articles with respect to which such excuse tax Was
imposed, and in no event shall such special income tax exceed any
such net income so derived after payment of the ordinary tax other-
wise imposed with respect to the net income from such transactions."
* In other words, they were restricting the question here, as I under-

stand it, to profits or income made on transactions in the sale of
articles with respect to which the excise tax was imposed?

Mr. TURNEY. Yes; that is right.
Senator GEORGE. And not to their general losses.
Mr. TURNEY. That is correct.
Senator GEORGE. In other lines of business that they were engagedin.

Mr. TURNEY. That would be the effect of that language.
Senator COUZENS. Lot me assume in connection with what Senator

George has said, suppose there Was a processor that had nothing else
but pork packing, and he had a loss, then I assume the tax would not
apply, is that correct?

Mr. TURtNEY. You are speaking of the House bill?
Senator COuZENS. Yes.
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Mr. TURNEY. The House bill would apply to him if he recoveredany impounded money and had passed that tax on. It would apply

to 'him even though during the other part of the year when the tax
was not impounded he lost money on the pork-packing business.

Senator GEORGE. If on his whole operations in the meat-packing
business he lost money, he would nevertheless bc taxed under the
House bill?

Mr. TOURNEY. Yes.
Senator GERRY. How can you show that? You might if he puts

the price on the next day or something like that. How can you
prove whether he passed it on?

Mr., TURNE.Y. That is unquestionably a very difficult question. It
is going to be the hard part of the administering of this bill, although
the bill itself attempts to handle that question by laying down. a
presumption as to whether or not he passed the tax on, based on his
gross-profit margin during the windfall period as compared with his
gross-profit margin during a period when there was no tax.

Senator CouzENs. Have you anything else to say on that?
Mr. TURNEY. That is all I have to say on that particular point.
Senator LA FOLIE, TTE. Lot us go on to the other points.
Mr. TURNEY. The next point that I think of is this: Under the

House bill where the tax had been impounded on certain articles,
and those articles had not been sold until after the termination' of
the tax, the House bill would nevertheless require an investigation of
the question whether or not he passed the tax on in the case of the
article sold after January 6. The textile people made the point, and
we are inclined to think there is a good deal in it, that it is hardly
fair to consider the possibility of passing the tax on after it ceased to
be in existence, and that the thing ought to be cut off as of that date.
I think we are inclined to agree with them on that.

The next point, and this was made by the cotton-textile people, is
the difficulty of segregating this group of transactions to the income
from which this tax relates and computing the net income of those
ttansactions segregated from the rest of his business for the year.
They pointed out the extent to which the business is intermingled
and complicated by the various articles coming from one lot of cotton.
They suggest an option to the taxpayer of computing his net income
for this quantity of 1)is sales by using his average net income for
similar sales for the entire year.. It is impossible to tell whether that would make us money or lose
us money. We are inclined to think it would not average very much
different and it would eliminate a tremendous job both for the tax-
payers and for the Government, and I think we are inclined to favor
that suggestion.

Senator GEORGE. I am glad to hear you say that, because I think
that is a practical suggestion. I imagine that applies to packers as
well, because they have various products out of the same hog.

Senator KING. One witness testified, as I recall, that some 4,000
separate accounts were in a given business in the South that they,
would have to investigate because of the grades of cotton and so on
and it would be an absolute impossibility and would take several
years with a large staff of bookkeepers to go out into all of those rami-
fications and ascertain the profits and the losses. Have you encom-
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tered in your investigations, difficulties analogous to those encountered
by the fitness?

Mr. TunNEY. He is speaking of the problem under this tax, which
I think is worse than anything we have encountered in the past.

Senator KiNo. You mean the House bill is worse than the-problems
you would have to encounter aside from this?

Mr. TURNEY. All I mean to say is that with respect to this par-
ticular problem of picking out a group of transactions out of the year's
business, I do not think in any case we have had to do that on any
large scale, and there is no doubt that his point about the difficulty
is very well taken.

Senator CoUzENs. Have you given any consideration as to whether
or not the taxpayer himself will take a refund of the processing tax
:he paid in August 1933 in lieu of making a claim for the stock he had
on hand January 6, 1936?

Mr. KENT. I think that comes under title IV.
Mr. TURNEY. Mr. Kent has considered that more particularly, and

I think he can answer that when he takes up the later provisions.
Another point that has been made is that this question of whether

or not he shifted the burden ought to be eliminated in the cases whore
the taxpayer has made a refund of the amount of tax to his customer.
I think that point is well taken. It is really a defect in the mechanics
of the bill as it was set up, which we will be very happy to straighten
out.

Senator KING. You think he ought not to pay a tax if he made a
refund?

Mr. TURNEY. That is right. That was not the intent of the bill,
and I think it would have reached the intended result, but by a great
deal of unnecessary labor.

For the purpose of determining this question of shifting the tax, the
House bill provides for a comparison, as I said, of his gross profit
margin during the windfall period, with his average gross profit
margin during the five taxable years preceding the imposition of the
tax. The textile people contend that that 5-year period is unfair
to them because it includes more bad years when they lost than it
does good years when they made some income. They are very
anxious to have that made 6 years so as to bang in 1927, which was
a pretty good year. They aso would like to. be given the right to
pick out of that 6-year period any years they want.

I think we would be afraid of that last thing but I do not think
we would object to making it 6 years.

Senator WALSH. Why should that not be done?
Senator CouzENs. I think it should.
Senator GEORGE. Yes.
Senator KING. Have you prepared an amendment, or will you

embody that in one?
Mr. TURNEY. I have been working on some of these points. I

have not any drafts with me to submit, but I will have them the irt
of the week.

The next point is this March 3 date limiting the dedutic WA iW
they get- for rebates to their customers of the amount of- tlg- ax.
There has been a good deal of complaint about that; a4d'I think
that we would be quite wfilhg to have that date 6xtend&4 *saiy 80
days after the enactment of the act and give them a chane to pass
the money on,
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Senator GEORG . I think that is very, very just, because I called'
the attention yesterday of the committee to one of the largest textile
manufacturers in Georgia who to my personal knowledge obtained
the services of all of the available auditors and accountants that he,
could get immediately after the decision 6f the court, and decided
fist upon the repayment of all of the taxes in his hanas or that had
fallen into his hands, whether he had contracted or not upon the
broad basis that he had to deal fairly and justly and impartially
between his customers, and they did not actually complete their
computations until March 3 and were not able to make any remit-
tances until after March 3, although they were working constantly on
the program.

Senator CouzmNs. The Treasury agrees with that?
Mr. TURNEY. Yes, sir.
Senator KING. Keep that in mind in drawing your amendment.
Mr. TURNEY. We were inclined to think at first that that would

increase our administrative job under this thing, but while it does
put us to the trouble of going to the person who gets the rebates to
see whether" or not it constitutes unjust enrichment to him, on the
other hand the computations in the case of that middleman will not-
be as complex and difficult as they are in the case of the original
processors; so we think we may not come out so badly on that point.

The cotton people have also suggested that in computing tl ese'
margins for the purpose of determining this question of shifting the.
tax, they be allowed to use averages for the ycar's business, a similar
point to the one made on the computation of net income, and we are
inclined to think that that, too, is the best practical solution of a
pretty bad situation.

Senator KING. Are there any other points you desire to make?
Mr. TURNEY. The tire people have pointed out that there is a,

little quirk in this tax as follows: They were allowed to credit tte,
processing tax against the tire tax under the 1932 act.

Senator G&ORGE. They paid a 2% tire tax? a
Mr. TURNEY. 2i cents a pound on the tires, and they were atowaK

to deduct from the weight of the tires the weight of the cottri used
in the tire if the cotton had borne the processing tax. The effect of
their getting back the processing tax is automatically to increase the
tire tax, so they do not get any windfall in those cases, and we are
inclined to favor a provision which will give them an allowance for
that situation.

Senator KING. That would be very difficult of ascertainment,
however.

Mr. TURNEY. I think that is one case, Senator, where there would
not be much difficulty, because the automatic effect of recovering
this cotton processing tax was to cause an equivalent increase in
their tire tax. They just lost a reduction in the tire tax which they
otherwise would have had.

Senator Goacs. It amounted to reimposing the whole tire tax.
Mr. TURNEY. Another point which I think is more a defect or an

oversight in draftingis that under the House bill the provisions might
result in a determination of unjust enrichment with respect to the,
impounding of the tax on articles which were exported or delivered
for charitable distribution and that sort of thing, where the processor,
would have gotten a refund even though the tax had been valid..
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We are inclined to favor a provision giving him an allowance for
those cases, since there is not any real windfall there.

Senator WALSH. Are those the cases where the exporter received
his refunds that were due him up to the time of the Surpeme Court
decision, and thereafter the Treasury suspended any more refunds?

Mr. TURNEY. I think you have in mind one of the points that Mr.
Kent is going to cover. That situation is involved here to this
extent, that the amendment to the windfall tax that I was talking
about will prevent those refunds which he did got during the tax
period from being treated as unjust enrichment, since they were
refunds contemplated by the system under the act.

In connection with this tax credit which is provided for in the bill
to prevent double taxation of the unjust enrichment, the cotton textile
people have suggested that they also be allowed a credit for State
and local taxes on the income or money involved. I think we would
be inclined to oppose that.

Senator COUZENs. Does that amount to much?
Mr. TURNEY. I would not be in a position to say. Obviously it

would vary from State to State, depending on what their tax system
was and what their tax rates were.

Senator BAILEY. What method do you mean?
Mr. TURNEY. First they point out that there will be some State

income taxes in connection with the increase in their income result-
ing from the return of this impounded money.

Senator BAILEY. If they get an income and pay taxes on it and
thereafter the income is taken away from them they would have the
right to reopen the matter in the States, if they paid the tax, is that
not correct?

Mr. TURNEY. I think you are right, Senator, as far as I know
about the State laws. I think it is probably safe to say they allow
deductions for Federal taxes. So, as you see, there is a possibility of
ironing out this point that they are complaining about with the
States, rather than asking the Federal Government to do it all.

Senq4tor KING. Perhaps they anticipate that the State books are
0losed'hnd that the States might resist any effort to reopen the cases
for tfl purpose of allowing them deductions.

Senator COUZENS. We can take core of that by future legislation.
Mr. TURNEY. This situation is rather recent, Senator. I should

not think that there would be much of that.
Senator KING. You may proceed.
Mr. TURNEY. It has also been suggested that the due date of the

returns on this tax for the first year ought to be later than the date
provided for in the bill, which is 2M months after the passage of
the act. I think it is probably true that there will be a good deal of
difficulty in getting those returns in by that date.

On the other hand, under the administrAtive provisions which are
made applicable to this bill, the Bureau can and undoubtedly would
give extensions ip to 6 months, where they were needed. So I
tlnk the practical question is really whether you want to leave this
the way it is and have interest run on this tax from the date provided
for in the bill, the actual returns and payment being taken care of
by extensions, or whether you want, in the bill, to extend the time
or not, that is, whether you want to only put off the due date of the
return or put off the date wheil the interest starts on the taxes.
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Senator BAILEY. You mean the interest on the overdue taxes?
Mr. TURNEY. Yes; the 6 percent a year on overdue taxes.
Senator BAILEY. The overdue windfall taxes you are talking?
Mr. TURNEY. Yes.
Senator GERRY. In reference to that return, is there any special

provision in this windfall tax that makes it different from the other?
Mr. TURNEY. The only thing that is specially provided for in the

windfall tax on this point is providing for the due date of the return.
It is to be, for the first year, 2% months after the month in which the
act is passed, since, under the general administrative provisions, it
would have been due last March 15.

Senator B AILEY. What would the interest be in the event of dispute
or litigation?

Mr. TURNEY. The interest on this windfall tax would be the same
as on income taxes in general.

Senator BAILEY. There ought not to be any interest if the Govern-
ment recovers. That would keep the Government down to an exact
claim. If the claim is for $2,000, for instance, the man does not have
to pay interest on anything.

Mr. TURNEY. Take an exact case, for instance. If the man returns
a certain amount and the Government claims $2,000 more than he
returned, and it is finally determined that the Government is entitled
to $1,500, the Government gets interest on the $1,500, but not on
the $2,000.

Senator BAILEY. Suppose I owe you $1,000 and you refuse it, and
then the final adjudication is that it is $1,000, why, I have stopped
my interest. That is the law.

Mr. TURNEY. This bill would not change that in any respect.
Mr. KENT. I might say, Senator Bailey, that we have a regular

procedure where a taxpayer admits that a portion of the deficiency
is due, but is contesting the remainder; whereby he can waive appeal
to the Board with respect to that portion and pay that amount and
stop the running of interest, and then they go ahead and litigate the
balance.

Senator BAILEY. If he tenders it.
Mr.KENT. We are glad to get any part of the additional amount

as quickly as we can, as long as it does operate to prejudice the rights
of the Government with respect to the balance.

Senator GERRY. What happens if instead of going to the Board
he goes to the court?

Mr. KENT. In order to go to the court of course he has to pay the
amount of the deficiency asserted in the 90-day letter, then he files
a claim for a refund for all or some portion of it. If that claim is
rejected le goes to court, and if his claim is either allowed by the
Commissioner or sustained in the court he gets 6-percent interest
on the amount of that claim from the date that the payment was
made to the Government.

Senator WALSH. As I understand it, the taxes must be paid in
2% months after the passage of the act.

Mr. TiURNEY. Yes.
Senator WALsH. What further time did these witnesses request?
Mr. TURNEY. The suggestions was-that it be-made the sixth month

after the. month in which the act is passed, instead of the third,
63884-pt'. -56-----2'
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Senator KING. Proceed.
Senator BAILEY. What provision do you make with respect to

offsets in the suit? Suppose you brought that in to me and I made an
offset by saying in the month preceding the act of the last Congress
I paid you $500,000 taxes, would you let me offset that?

Mr. TURNsY. I would not think so, Senator.
Senator BAILEY. That is exactly the same proposition as a case

between you and I in a civil case. Why should not the Government
do the same thing? If you sue him you ought to allow him an offset.

Mr. TURNEY. Well, I am not prepared to discuss the procedure
in the civil suits. If you overpaid some other tax you are entitled
to get that back with interest.

Senator BAILEY. Are you a lawyer?
Mr. TURNEY. I am a lawyer.
Senator BAILEY. You agree that that is the rule of law) do you

not? If you sue me I can offset your claim with something that you
owe me.

Mr. TURNEY. As I recall, obviously that, depends on local law.
Senator BAILEY. That is common law. That is not written in any

books, it is written in all the Supreme.Court Reports of the United
States and all the State Reports. A man always has an offset. If
he did not there would never be an end to litigation. You would
have to sue me for what I owe you and I would sue you for what you
owe me, and the court says you can offset a counter claim.

Senator KING. I think in some States, Senator, a counter claim
must have some germaneness to the transaction. You could not
offset a tort against an action ex contracto.

Senator BAILEY. That is not this case at all.
Senator COUZENS. Let us proceed.
Mr. TURNEY. This bill does not in any way change the existing

procedure in income tax cases.
Senator BAILEY. What do you think about allowances for offsets?
Mr. TURNEY. I would not think we ought to make any provision

in connection with this tax for offsets which we would not allow
against an ordinary income tax.

Senator BAILEY. Then we simply exert our arbitrary power to
collect without allowing for the offset.

Mr. TURNEY. Of course, Senator, if this, like other income taxes,
goes to the Board of Tax Appeals it is not practical to provide that
the taxpayer can make a claim of an offset for a processing tax refund,
for instance, over which the Board of Tax Appeals has no jurisdiction
and is the type of case which the Board of Tax Appeals does not
consider at all.

Senator BAILEY. We have provided here for a means of recovery,
by the Government of taxes unjustly held, that are called unjust
enrichment. Now, if the United States Government unjustly enriched
itself through an unconstitutional tax why should not I have the
same right as the Government? -When the Government goes into'
court it ought to go in on an equality with the citizen.

Mr. TURNEY. Of course, I think the first thing to keep in mind,
in respect to this tax as any other, is that it will be a very excep-
tional case where the Government goes into court to sue the taxpayer
for the tax. That must be handled by the usual machinery for the
collecting of taxes. In this case the taxpayer has the right t petition

0
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the Board of Tax Appeals 'for redetermination of the deficiency
asserted.

Senator BAILEY. If I overpaid my taxes in 1934 and underpaid
them in 1935 you come in and recover against me for 1935, and if I
show that I over paid in 1934 you. give me a credit for that, don't you?

Mr. TURNEY. Yes; that is eight.
Senator BAILEY. That is the same principle.
Mr. TURNEY. This bill does not apply any different principles to

the recovery, assessment, and collection of this windfall tax than are
applicable to income taxes in general.

Mr. KENT. I might say this, Senato: If your claim, or if the tax-
payer's claim for refund of processing taxes were before the Bureau
and were deemed by the Bureau to be a meritorious claim and were
allowed so that there was a liquidation thereby of the amount due,
then there would be a published decision put out stating that the
taxpayer was entitled to a return on that amount. There would be
no difficulty in arranging for the application of that amount against
any other tax claim that the Government might have against the
taxpayer.

If, however, the claim for refund of the processing tax were rejected
on the ground that the taxpayer had passed on the burden of that
tax under section 21 (d) to somebody else, you would have a different
situation. Then he would have to go into the district court, or into
the Court of Claims, and sue for that amount. So you would have
his claim against the Government pending in one court and you would
have the Government's claim which he was resisting under the wind-
fall tax, pending in the Board of Tax Appeals.

Senator BAILEY. Why not avoid that procedure and let him offset
in the case that we are providing the machinery for it?

Mr. KENT. Of course, one case might be decided sometime before
the other.

Senator BAILEY. Yes; but we can decide both cases here.
Mr. KENT. Of course if the Board of Tax Appeals had jurisdiction

over both cases there would not be any difficulty.
Senator BAILEY. It would be the Commissioner here in the first

instance would it not?
Mr. T'URNEY. Yes.
Senator BAILEY. Put the authority in the Commissioner, with the

right of appeal by petition. What I am driving at is the just dispo-
sition of the matter.

Mr. TURNEY. In connection with the determination of the margins
on these transactions, for determining whether or not the burden is
shifted, the cotton textile people particularly have asked for a con.
sideration of direct manufacturing costs, as well as material costs, in
computing the gross, profits.

Senator GEORGE. The direct cost?
Mr. TURNPY. The direct cost of manufacture. As you recall, in

discussing section 21 (d) the Secretary of Agriculture indicated that
he w'a opposed to consideration of those items.

Senator COUZENS. And if the N. R. A. was in existence and in
force at that time the condition ought to be considered.

Senator GEOROE- I think he indicated that some consideration
should be given. There are other- things affecting this margin of
profit.
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Mr. TURNEY. Yes; and this bill does provide after the presump-
tion is applied on the basis of material costs only, the taxpayer can
come in and rebut the presumption.

Senator GEORGE,. That is not a conclusive presumption.
Mr. TURNEY. No. The suggestion of the textile people is that

the direct manufacturing cost ought to be a part of. the presumption
and not a part of the proof to rebut the presumption.

The CHAIRMAN. Mr. Turney, you are going to prepare these in
writing, are you not?

Mr. TURNEY. Yes, sir.
The CHAIRMAN. Some of these suggestions?
Mr. TURNEY. Yes, sir.
The CHAIRMAN. So we can proceed along those lines.
Mr. TURNEY. That is right.
The CHAIRMAN. We are trying to get some action early in the

week.
Mr. TURNEY. Yes. There are a number of rather minor points

which I think can be taken up later.
The CHAIRMAN. Have you any suggestion as to any amendments

that any member of the committee would want to have prepared?
Senator COUZENS. I think we have done that as we have gone

along. I think we ought to hear from Mr. Kent now.
Senator GEORGE. Section 21 (d) is in the refund provision?
Mr. TURNEY. Section 21 (d) is not in this bill at all.
Senator GEORGE. I know it is not in there, but are not you doing

something about it?
Mr. TURNEY. Yes. I think Mr. Kent can discuss that, along with

the other refund question.
The CHAIRMAN. Yes.
Mr. KENT. I might say that a proposed revision of section 21 (d)

has been before the subcommittee of the House Ways and Means Com-
mittee in recent (lays. We have had several conferences with them
and I believe that that provision is likely to be reported out over there
very soon.

I think what the subcommittee will try to do is write into the
revision of 21 (d) essentially the same standards and prhna-facie
presumptions in dealing with this question of passing on that will
appear in the windfall tax title as it is revised for consideration by
your committee. The fundamental problem involved in the two,
cases is the same.

The situation, however, is different in this way: Under the windfall
tax the Government is trying to collect the tax. In the other case
the taxpayer is attempting to procure a refund of tax already paid to
the Government. But the fundamental issue in both cases, if the
principle of section 21 (d) is retained, is exactly the same. If he did
not pass on the tax, if he absorbed the tax then there would be no
windfall within the meaning of title IV, and, similarly, if he absorbed
the burden of a processing tax that he had paid in 1933 or 1934, or
the early part of 1935, then he is entitled to obtain a refund on the
amount of tax apid from the Government.

There have been several suggestions made during the course of the
hearings before -yur committee with respect - to changes that might be
made in title IV. Some qf those suggestions undoubtedly possess
merit. I think if some of them had been made during the hearings
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before the House Ways and MeansCommittee they would have been
taken care of and would have been incorporated in the bill which came
over here. But there were some suggestions or criticisms made in
the Senate hearings which had not been made at the time the sub-
committee's report was the subjeetmatter of the hearings before the
House Ways and Means Committee.

It is not surprising two or three situations have been overlooked,
because it has been a very complicated situation that we have been
dealing with.

One of the suggestions made with respect to section 601 of title IV,
which deals with refunds under the Agricultural Adjustment Act on
exports, deliveries for charitable distribution or use, and so forth, and
which was approved by the Secretary of Agriculture in the statement
read to your committee, is that the proof of payment be dispensed
with in connection with the claims under 601, just as is done in con-.
nection With the floor stocks claims under section 602, and we see no
sufficient reason why that change should not be made. I think that
the situation is essentially the same in both cases, provided that pro-
cessors in general are not included under section 601. If processors
were brought under section 601 there would be great danger in that,
because there is no reason, so far as I can see, for making a refund to a
processor on the ground that he has exported the processed commodity
or that he has sold that commodity to a charitable institution, if the
processor himself never paid any tax. The Treasury never got any
money out of that transaction and there is no theory, so far as I can
see, upon which a refund could properly be made to such a processor.
It would just be an out-and-out gift, with no reason for making it.

Moreover, a large number of processors who were exporting pro-
cessed commodities never paid any tax under the Agricultural Adjust-
ment Act. Right from the very beginning they were permitted to
file bonds with the Treasury to secure the Treasury against loss of tax
in the event that commodities destined for export were diverted from
export and were sold in the domestic market.

There is a special provision involving four or five processors of cotton
bags which has caused us a great deal of difficulty, and I am working
on an amendment to section 601 which I think will take care of that
situation, without opening up section 601 to claims by processors in
general.

Senator WALSH. Which are left out and they really ought to be
included?

Mr. KENT. That is correct. There were four or five of them that
were caught in a very difficult position which was not of their creation,
and in one way or another we certainly will try to take care of their
situation in a fair manner.

Sena or BAILEY. There were many cases under the Agricultural
Adjust ent Act where cotton was sold for export and the taxes were
not paid?

Mr. KIENT. Yes, sir.
Senator BAILEY. The incidence of the tax was at the breaker and

they had to pay, unless they got an extension?
Mr. KENT. I am not intimately 'familiar with the details of the

situation, because I had very little to do with it.
Senator BAILEY, I know- that was- the ruling. I recollect the

phrase "the incidence of the tax was at the breaker."
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Mr. KENT. There was a provision to that effect. It may have
been in the regulations.

Senator BAILEY. They had 60 days thereafter in which to pay, then
they could get extensions?

Mr. KENT. That is right. They could file a bond. If they had
exported the goods in the meantime it would have been senseless
to collect the tax with respect to the goods exported and then turn
right around and refund it.

Senator BAILEY. They would not pay the money?
Mr. KENT. Well, I do not think they would. But the point is that

is that if section 601 were broadened to include processors in general
and at the same time the other amendment was adopted dispensing
with any proof of payment of the tax, human nature being human
nature, I am afraid that some of them would take advantage of the
situation and file claims. I hope that there would not be many, but
I believe that with a provision to take care of the peculiar case of these
processors of cotton bags, and with an amendment of section 601 to
incorporate a provision similar to that in 602, dispensing with proof
of payment that the meritorious objections to section 601 as it
stands, which were made in the course of the hearings, would be well
taken care of.

Senator CouzENs. Do you want to touch on the floor-stock tax?
I would like to go in a minute.

Mr. KENT. Yes, sir.
Senator WALSH. Section 602?
Mr. KENT. Section 602. The principal suggestion that was made

there was that an option be given to holders offloor stocks on January
6, 1936, to accept in satisfaction of their claims the amount of the
original floor-stocks tax which was paid back in the summer and fall
of 1933.

Senator BAILEY. Provided he had paid taxes on the floor stocks?
Mr. KENT. Yes, sir. Of course there would be some individuals or

firms which had started up in business since that time and there would
be other individuals and firms who were in business in 1933 but who
had gone out of business since.

Senator BAILEY. What are you going to do about the variation in
the inventory? A man might have a thousand bales of cotton and on
January 6 he only had 500.

Senator COUZENS. They are going to suggest an option, Senator,
at the election of the taxpayers.

Senator BAILEY. All right. Let us see how you work the option out.
Mr. KENT. I think I should say first-that I have consulted with the

men who are familiar with the situation in the Bureau of Internal
Revenue and in the Department of Agriculture, and they are very
apprehensive as to the effect of such a change if it were made. , In the
first place, they say that if this option were given what would happen
would be this: Where their floor stocks on January 6, 1936, were
materially smaller than they were back in 10C33 they would exercise
the option and take the refund of the tax originally paid. On the
other hand, where their inventories on January 6 last were materially
larger than they were back in 1,933 they would take advantage of the
provision of the bill as it now stands. So that the option in general
would -work very much against the interests of the revenue,-- -.
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Now the principal argument, of course, which can be made for
allowing such an option is that it would minimize very greatly the
administrative difficulties. We know how much tax was paid back
in 1933, and it is a very simple matter just to refund that amount,
if that is what the law provides for. Deputy Commissioner Bliss,
however, tells me that from private conversations that he has had in
the past,, before any legislation was suggested, with members of
some of the groups that appeared in advocacy of that suggestion,
he believes that the burden of the tax was passed on both in 1933
and in 1936. If the burden of the tax was passed on in 1933 they
would not be able to obtain the refund of that tax under the provis-
ions of section 21 (d), and if the burden of the tax was passed on last
January, after the decision, they would not be able to get refunds
under section 602 as it now stands.

Senator CouzENs. But your prior witness said that the probability.
of passing it on after January 6, 1936, was very remote.

Mr. KENT. Yes, Senator; I think that is probably true, and I was
interested in that suggestion. I was just going to suggest if, in the
windfall-tax provisions, the committee should deem it sound policy to,
in effect, write into the law a presumption that no tax be passed on
after the date of the decision in the Hoosac case, the administration of
602 could be very much simplified by writing a similar provision into it,
in which case our only administrative problem would be to determine
the amount of inventory on hand on January 6, inventory, that is,
of goods which were subject to the tax, and to make a refund on that
basis.

Now that will not be as difficult as it might seem, because the de-
cision came at a pretty good time. The taxpayers who were on the
calendar-year basis, and that includes most of them, will have taken
inventory on the 1st of January, and you can add to the amount of
that inventory the additions thereto shown by their invoices, and we
can estimate without difficulty on the basis of their average volume
of business, what the sales were, and what deductions should be made
from the inventory on account of the sales.

You see, there were only two or three business days in between
the first of the year and the date of the decision. If that change were
made I think it would so greatly simplify the administration of this
particular group of claims that there would be no particular advantage
in allowing them the option which has been suggested.

Senator. BARKLEY. Mr. Kent, could you prepare amendments along
the lines suggested for the benefit of the subcommittee that has been
appointed on this proposition, of which I happen to be chairman?

Mr. KENT. Yes, sir. I would be glad to do that. I have rough
drafts of most of them in my papers at the present time. I believe
that I have dealt with the major suggestions.

There is one other suggestion, or meritorious criticism, which hs
been made which would also be taken care of if the change that I
have just referred to was made. h

There were some groups of dealers came in who said that they would
be able to establish--bakers of bread, for instance--that they had
been changing their prices on account of the tax, that is, that they
had absorbed the burden of the processing tax and therefore that there
was never any occasion for them to make any reduction in their prices
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after January 6 on account of the decision in the Hoosac case. Mani-
festly, we do not want to discriminate against them, and the bill, as
it is framed at the present time, might have that effect.

One or two witnesses objected to subsection (h) on page 233, which
reads:

In the absence of fraud or mistake in -mathematical calculation the finding
of fact and the decision of the Commissioner upon the merits of any claim under
this section shall not be subject to review by any other administrative or account-
ing officer, employee, or agent of the United States.

They apparently were not aware of the fact that that is virtually
identical wtli the provision in the general law which makes the de-
terminations of the Commissioner with respect to refunds conclusive,
so far as the administrative stage of the claim is concerned, except in
cases of fraud or mistake in mathematical calculation. That is, the
Comptroller General does not have the power,, under the present law,
and has not had for a good many years, to review the determinations
of the Commissioner on refund claims on the merits.

Subsection (i) was also criticized by one or two witnesses. As I
see it, that involves purely and simply a question of policy.

So far as the section 602 claims are concerned, there is no legal right
of any sort in any, taxpayer to claim or assert any claim for this
type of refund against the Government of the United States. It is a
special provision which the Ways and Means Committee thought
was justified in the interests of fairness and sound public policy. Now
the claims under this section run into the hundreds of thousands.
Many of them are very small, and it is just a question of whether
Congress deems it sound policy, under those circumstances, to throw
a lot of these cases into court.

Senator GERRY. Does that refer to just the cases under this
section?

Mr. KENT. Under this section. There is a similar provision also
under section 601. I might say with respect to the cases under section
601 that the case is not quite so clear, because this section 601 really
operates to reinstate or revive the rights which the taxpayers enjoyed
under the Agricultural Adjustment Act before it was held uncon-
stitutional. So there is that difference between the two sections.
On the other hand, we never had any trouble in administering these
export and charitahie claims before the act was held unconstitutional,
and I would not anticipate that we would have any more difficulty
under section 601. The taxpayers were in general satisfied with the
Commissioner's disposition of the cases.

The CHAIRMAN. Mr. Kent, you have all this matter prepared.
I do not think we ought to take any action this morning on this prop-
osition.

Mr. KENT. Yes, sir.
The CHAIRMAN. We will take it up early in the week, so that you

will be ready on these estimates that you are working on and have
them for us Monday morning.

Mr. KENT. Yes, sir.
The CHAIRMAN. The committee will recess until 10 o'clock Monday

morning.
(Whereupon, at 11:54 a. in., the committee recessed until Monday,

May 18, 1936, at 10 a. im.)
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MONDAY, MAY 18, 1036

UNITED STATES SENATE,
COMMITTEE ON FINANCE,

Washington, . C.
The committee met in executive session pursuant to adjournment

at 10 a. in., in the committee room, Senate Office Building, Senator
Pat Harrison presiding.

Present: Senators Harrison (chairman), King, George, Walsh,
Barkley, Connally, Bailey, Clark, Byrd, Lonergan, Black, Gerry,
Guffey, Couzens, La Follette, Metcalf, and Capper.

Also present: L. H. Parker and C. F. Stain, of the Joint Committee
on Internal Revenue Taxation; Middleton Beaman, legislative counsel,
House of Representatives; C. E. Turney, Assistant General Counsel
for the Treasury Department; Lawrence H. Seltzer, Assistant Director
of Research and Statistics, Treasury Department; Charles T. Russell,
Deputy Commissioner of Internal Revenue.

The CHIAIRMAN. Mr. Parker, what other questions are there?
We discussed Saturday the unjust enrichment title, the refund title,
and the foreign credit matter. What other propositions are there
in this bill, not counting the question of undistributed-profits taxes?

Mr. PARKER. Of course you have named the most important ones.
There were some other changes. One was in respect to complete
liquidation of a corporation. We were informed, reliably, that there
were a considerable number of holding companies that desire to
liquidate. In the 1934 act we provided that' on'a liquidation of a
corporation when the stockholder received his money in liquidation
and that money was more than what the stock cost him lie was
taxed 100 percent on that gain.

Under the capital gains bracket system, iou will remember that
if you hold an asset over 5 years only, 04ercent goes into income;
if you hold it over 10 years only 30 percent goes into income. So
we made a change in this section about complete liquidation which
permits the stockholder to be taxed under the bracketed system
set up in section 117. He pays the regular capital gains rate.

The severity of the present rate is so great that it just prevents
liquidation. If you give them the capital gains rate they will liqui-
date and you will get in some money. Wfhen they have to pay on
100 percent of the gain that is just like an embargo.

The CI AInMAN. Mr. Parker, in the case where individuals owned
toll bridges and the State pays for them in taking them over, where
there is a forced liquidation by statute, it seems to me that those
people ought to be protected in some respect.

Mr. PARKER. I am 'of the opinion that under the facts given me
the provision I just described-would take care of the matter.
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The CHAIRMAN. You think this new provision would take care of
that situation?

Mr. PARKER. I think so. For instance here is one of these toll-
bridge companies, the company has sold the bridge to the State, we
will say, therefore the company has now got the money, and they
want to liquidate the company, they liquidate it and distribute it to
the stockholders. Each stockholder will subtract from the amount
he receives the cost of the stock to hni, and that gain will be taxed
under section 117, according to the length of time during which the
shareholder has held his stock. So that if he held it over 10 years he
will only pay a tax on 30 percent of the gain instead of 100 percent
of the gain. We will get a tax, and we ought to got a tax, but I do
think it is fair to tax them as a capital gain. We will give them that
relief.

Senator CONNALLY. You mean it is fair to tax them on all of it in
that taxable year? The rate might be much higher than it was in
former years.

Mr. PARKER. That is the purpose of our bracketed rate. We only
tax them on 30 percent of it, Senator, and that is the relief proposed
in the bill.

Senator CONNALLY. I thought you advocated the tax on all.
Mr. PARKER. The present law taxes it 100 percent.
Senator CONNALLY. It does?
Mr. PARKER. Yes; that is so severe that it is just preventing liqui-

dation.
Senator CONNALLY. Mr. Chairman, I may say that there was a

party here the other day who was advocating the same principle
relative to people holding mineral leases on oil and coal. They say
they will not sell them, they will just keep them because they have to
pay such a tremendous tax in the year in which they sell them.

Mr. PARKER. The provision that I have just described would not
take care of your oil leases.

Senator CONNALLY. I understand that, but it is the same principle.
Mr. PARKER. It would be a similar principle. Of course they got

that relief if they have held a lease now for over 10 yeam,, but the
trouble is, as you know, Senator, with oil leases that yov cannot
hold them.

Senator CONNALLY. YOU cannot hold them. Nobody has held
them 10 years, because if vou hold them 10 years somebody else
has got all the oil long ago if you do not develop it yourself.

Mr. PARKER. I have no doubt that in a speculative industry like
oil the high rate does prevent transactions. We used to have a
provision in the 1918 act that limited the tax to 20 percent of the
selling price, and then later on we limited the taxes to 16 percent of
the selling price.

Senator CONNALLY. These parties advocated the reinstitution of
that law, even if it goes higher than the old rate, but that we still
have some limit on it so they can sell.

Mr. PARKER. Those rates look to me now as being too low.
Senator BAILEY. What is the rate you now propose?
Senator CONNALLY. He says if they hold it 10 years it is 30 percent.
Mr. PARKER. We tax the income at the same rate. It is a matter

of how much tthe gain youtake over and put into the income.. .
Senator BAILEY. It depends on how much is allocated?
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Mr; PARKER. That is right. Say that you have a share of stock for
which you paid $100 and you sell it for $200, your gain is $100. Now
if you have only held that stock for one year or less you are taxed
on the whole $100. That takes care of the speculative transactions.

Senator BAILEY. It is on the capital gains principle?
Mr. PARKER. That is the principle. Now if you have held this

share of stock more than 1 year but not more than 2 years, then you
take 80 percent of the $100, or $80, you put that in your income, and
you are taxed on the $80(. That results, you might say, in cutting
the rate down by one-fifth. Although you use the same rate it has
the equivalent effect of reducing the tax on that particular portion.

Now, in the next bracket, 2 to 5 years you tax 60 percent. Five
to 10 years you tax 40 percent, and more than 10 years you only
include 30 percent of the gain in your net income.

Senator GEORGE. Mr. Parker, in the 1935 act we did provide for
the tax-free liquidation of subsidiaries where more than 80 percent
of the stock was owned by the parent company, or another cor-
poration.

Mr. PARKER. That is correct.
Senator GEORGE. But there was no provision made that the assets,

as distinguished from cash, would go over, as in the case of merger
or consolidation, and a revaluation is required of those assets.

Mr. PARKER. That is true, and I understand it is a very difficult
proposition.

Senator GEORGE. Well, this bill made no change in that regard?
Mr. PARKER. No; that has not been changed.
Senator GEORGE. It is a very difficult proposition. It prevents

the liquidation of even a wholly owned subsidiary in many, many
instances, because you have a fictitious value. The very minute
that you dissolve one corporation and transfer the assets into the
parent you have got a fictitious value, profit or loss, purely fictitious,
on which you have the income liability.

Mr. PARKER. Of course, under a merger or reorganization where
they do not come under this liquidation feature, we do take over the
basis, whatever the basis for depreciation was, and so forth, that
goes over, if it was a tax-free transaction.

Now, when this new provision was put in it was rather a hard thing
to decide which way to do it. The way we did do it was if a parent
dissolved a subsidiary it took the basis of the cost of that su bsidiary's
stock to the parent. So, of course, that put you in a rather involved
situation in some cases. You have to take that amount of money and
spread it over the assets of the subsidiary. Now, that amount of
mon,3y will not coincide, of course, with the basis of this property in
the hands of the subsidiary, and then it comes to the question of
allocation.

Senator GEORGE. Take the ordinary case where you have got a
patent right, trade name, or good will that has an immense increase
in value, but it has the same assets, nothing more nor less; then you
have got $10,000,000 actual inventory, physical property value, that
would result in a possible valuation over your valuation of say
$1,000,000, you have got a fictitious profit of $9,000,000 right there.
That prevents the liquidation if there is a change in national policy,
and I think-that is true with respect to the dissolution of the wholly
owned or 80-percent-owned subsidiaries, and if there is a change in
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the national policy with respect to the dissolution of personal holding
companies it seems to me we ought to do the essential thing of all6w-
ing the assets, other than profits, other than earnings, and other than
cash, the assets that were put over in the holding ;company in the
first instance, to go back into the hands of the individual, and the
assets that were put into the subsidiary in the first instance to go
back into the hands of the parent company. In the long run, there
could be no actual loss of revenue to the Government, it seems to me,
and it would simplify all the corporate structures considerably.

Mr. PARKER. I understand that this section has not been very
widely used, that we put in last year.

Senator GEOloE. It cannot be used, Mr. Parker. It cannot be
used practically in a vast number of corporations that would really
like to simplify their corporate structures. It just cannot be done,
that is all, without a ruinous tax, because you have got immediately
a high, injurious profit or loss, as the case might be. I do not see
why we cannot simplify those things. The long-run effect might be
advantageous to the Government, assuming we have had a change
in our national policy with respect to subsidiary holding companies
generally and personal holding companies as well. It looks like we
ought to make it easy and practical for them to actually get out of the
picture.

Take the case of personal holding companies. You have got
personal holding companies created solely by controlling management,
and if you want them to get out of the picture let them pass the
property, these assets, back to the bank or the individual in the same
proportion as they went into this holding company. I do not see
how the Governm3nt, in the long run, can lose money on it.

Mr. PARKER. Well, they lose in same cases. Now, if you have a
company that has paid a certain sum for the subsidiary's stock, say
that is $1,000,000 that they paid for the subfidiary stock, all the
assets of the subsidiary, we will say, are worth $500,000, that is the
ba3is in the hands of the subsidiary; now, if they liquidate, the bases
of those assets in the hands of the parent would be $1,000,000. In
other wordi, in tht case we have a write-up. The assets should be
only $500,00 and now they are written up to $1,000,000. In that
case the taxpayer gets the advantage. He may have a much larger
depreciation base now and get depreciation tll over again.

On the other hand, if the reverse situation is true, where the parent
has paid $1,000,000 for the stock in the subsidiary but the basis of the
property in the hands of the subsidiary is $2,000,000, that forces a
writo-do®v from $2,000,000 to $1,000,000, we will say, as the depreci-
able assets and the taxpayer loses.

So you have both situations. It is true, though, that the other
rule, the one that we did not put in the law, would be more workable
becauai when you distribute a certain sum of money it is hard to tell
how to allocate it. A certain portion miht be allocated to plant and
prop3rby, a certain atnaunt to good wil--and those different items
come in there.

Senator GEoRGE. In the case of a subsidiary that is wholly owned by
the-pitraat comp.uiy; if it wants to get out-of-the picture, in viowrof out
channel policy wa ought to let it go out by putting its assets, not its
earnings of Ce1rse, other than its cash, actual earnings, back into the
p.trant-and I can see no reason on earth that we have got to change



the national policy with reference to holding companies, especially
personal holding companies, where you have got the personal holding
company and it wishes to go out of the picture, that you cannot let
it take its assets, where you can put them in the hands of the taxpayeil,
because that is what we seem to be driving at all the while--you
have got a fictitious company, you have got a fictitious profit and
loss, or capital gains and loss, wherever you revalue the assets in
many corporations, but I am only speaking with reference to wholly
owned'subs where the parent is the exclusive owner of all stock in
the sub, it looks like the assets ought to go back, as in the case of
these mergers or consolidations. It is a far more practical rule in
the long run to work up.

Mr. PARKER. Did ou want something worked out on that subject?
Senator GEORGE. wish you would, Mr. Parker, because I just

cannot see why we do not, in view of our changed policy, I do not
see why we do not let them get out, make them get out in every way
they can.

Senator COUiZENS. I suppose what they had saved in the past as
the result of the holding company scheme might be taken into con-
sideration.

Senator GEORGE. Yes, I think so, Senator, in earnings.
Senator COUZENS. What it had saved between now and distribu-

tion ought to be considered too.
Senator GEORGE. Yes, sir.
The CHAIRMAN. I might say to the committee that I have received

a letter from the Institute of American Meat Packers which was
published in the papers yesterday, I received that this morning. It is
a very voluminous letter. If any of the members of the committee
want to have it read we will have it read. Perhaps most of you read
it in the papers.

(The letter referred to is as follows:)
INSTITUTE OF AMERICAN MEAT PACKERS,

Chicago, Ill.. May 16, 1986.lion. PAT HARRISON,
Chairman, Committee on Finance,

Senate Office Building, Washington, D. C.
SIR: We respectively request that, in the interest of accuracy and fairness, the

following information concerning the statement made in Secretary Wallace's letter
of May 7 be read to the committee:

Notwithstanding the persistent efforts to make it appear that the proposed
tax on unjust enrichment, so-called, is sound and that additional processing
taxes on various foods, clothing, and other necessitites of life would be desirable,
the facts remain that-

(1) The processing tax on hogs and the use to which it was put in reducing
hog production forced a number of pork packers into bankruptcy and brought
hundreds of others to the brink of financial ruin.

(2) These others were saved from bankruptcy by the discontinuance of the
tax.

(3) It is the general opinion in the industry that any successful attempt to
circumvent the decision of the Supreme Court and wrest away from packers the
impounded sums returned to them as a result of the Court's decision, would
immediately fore many small firms into bankruptcy and concentrate the packing
business into fewer hands.

lThe foregoing facts are incontrovertible. They cannot be ignored-unless
those promoting the so-called "tax on unjust enrichment" do not care how many
sail pork-packifing companies they put out of business In accomplishing the r

The Secretary In his letter to you said: "Small packers were bound to have
difficulty following the sharp reduction in hog supplies caused by drought. They
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are always hard pressed by larger competitors In periods of falling hog supplies
nd isIn !ho prics letter made It appear that the processing tax program
Thus heI cetrwhich it is asserted enriched pork manufacturers had no part In also impoverishing

them.
The committee should be informed that the falling hog supplies were caused

not only by the drought but also by the processing-tax-financed program of re-
ducing hog production. In saying this, we are not raising the question of the
merits of the program but the fact of its effect on the pork packing Industry.

The Agricultural Adjustment Administration is on record In one of its publica-
tions ("Corn-Hog Adjustment", p. 54) as follows concerning factors affecting the
1935 market supply:

"The total reduction in hog production on all farms from 1934 litters, accord-
ing to the December 1 report, now is expected to be about 35 percent or about 25
million head below the average production of recent years. The aggregate
adjustment required of producers under the 1934 contract. was approximately
13,000,000 head. A little over one-half of the total expected reduction, therefore,
is represented by the contract requirements. * * to

It was not the drought which urged swine growers to sign contracts for reducing
hog supplies and paid them for doing so. The processing tax collected from
these pork packers was used to pay producers to raise 25 percent fewer hogs.
Under such a program, as the Secretary has well said small packers were forced
to finance the destruction of their own businesses. he suggestion now is that
no account should be taken of any losses accruing to these packers from the tax
program but that any profit from it should be penalized--even if such a step
destroys their businesses.

The Secretary also said:
"Farmers have an interest which is as great as that of any other group in pro-

visions for adequate Federal revenues. This interest prompts a suggestion of
excise taxes on certain agricultural commodities as a means of providing such
revenues."

From this statement the committee should not get the impression that the
live-stock producers of this country favor processing taxes on livestock, The
committee should know that the leading organizations of the producers of live-
stock are strongly opposed to processing taxes on their products. The opposition
of the producers of dairy cattle was so vigorous that dairy products were taken
out of the list of commodities on which it was suggested that processing taxes
be placed.

At the last convention of the American National Live Stock Association, held
in January, the resolution governing the policy of that organization was the one
adopted the year before as follows:

"Whereas it has come to the attention of this association from members of the
Agricultural Adjustment Administration that there is no thought in Washington
of levying a processing tax on cattle; therefore be it

"Resolved, That we do hereby express our appreciation to the. Agricultural
Adjustment Administration for this reassuring information to the cattle industry."

Subsequent to the last convention of the American National, the legislative
committee and the secretary of the organization went to Washington and opposed
any excise tax on cattle.

The National Wool Grower's Association, at its convention in January of this
year, passed a resolution as follows:

"We are opposed to the laying of excise taxes on domestic livestock or the
products thereof."

The National Live Stock Producers Association also is strongly on record in
opposition to the proposed processing taxes on livestock.

In connection with the impression given by the Secretary's letter and chart
that hog processors' margins were widened to include the tax, it should be noted
that the Agricultural Adjustment Administration, after the tax had been in effect
a long time, stated publicly that the hog processors' net margin had declined.
Only little decline when applied to a huge volume of operations may turn a
profit Into a loss.

In the chart, among other things, no consideration was given to the increased
cost brought about by the packing Industry's adherence to the wage scales set
up under the President's Reemployment Agreement at the instance of the N. 11. A.
Moreover, the Secretary also fails to take into account the tremendous rho in 'unit"
costs brought about by the reduction In volume of livestock; a redtlotion due to"
thekA. A. crop reduction program and the drought. These two faotpre alonB

U
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under any crIumnstances would substantially increase the spread between what
the packer paid for his livestock and what he received for the products thereof.
In addition, since the Incidence of the processing tax program there have been
increases In the cost of transportation and in a wide variety of other Incidentals
of the coat of manufacture, all of which figure in the spread, but which Secretary
Wallace ignores.

On the question of relative damage to larger and smaller pork-packing companies
the number of firms engaged commercially in the pork-packing industry was
obscured, apparently, by quoting the number of companies and individuals who
paid processing taxes on hogs. By spreading a tax liability of $40 000,000 over
the slaughtering operations of 16,600 hog processors, so-called the Secretary ob-
tained an average of $2,400 per taxpayer, implying that, except for 46 large pack-
ers, the remaining hog processors are only sligli~dy affected. This is distinctly
not the case. The committee should not get the impression that there are that
many packers. A hog processor, as the Secretary uses the term, is presumably
anyone who slaughters a hog.

If the Secretary will provide the committee with a complete break-down of his
so-called liability figure, proceeding with the grouping of 46 packers at a time
until 00 to 95 percent of the figure is covered, the following facts will be apparent:

1. That to make the volume and hence the tax liability of 46 packers look large,
the Secretary has introduced more than 15,000 farmers, retailers, or other
slaughterers of a relatively small number of animals, whereas the commercial
pork-packing industry probably consists of less than a thousand companies.

2. That the hundred packers next in size after the 46 whom the Secretary
mentions would find that their funds which the new bill would place in jeopardy
would be far in excess of the $2,400 average which the Secretary sets up by in-
cluding thousands of the farming or retailing groups of the population in the
packing industry.

Moreover, as the Secretary well points out, the fact of size does not justify
the application of a different principle. The fact is that a very small packer
may have had returned to him a very small sum, but that sum might represent a
very large part of his working capital and might be much more vital to his con-
tinued existence than a larger sulm would be to a relatively larger company.

The discontinuance of the processing tax averted wholesale bankruptcy of pork
packers, whose capital had been impaired by the program whose irritated cus-
tomers had been driven to fish and other foods, whose foreign markets had been
further reduced and whose businesses in scores of cases had been brought to the
verge of bankruptcy by the hog-reduction program. It is the emphatic convic-
tion of these packers that if their money, which was demanded from them as
unpaid taxes but which the Court said should not be collected, is now torn away
from them under another guise, their businesses, barely saved, again will be
doomed.Very truly yours,

INSTITUTE OF AMERICAN MEAT PACKERS,

Wid. WHITFIELD WOODS, President.

Senator LA FOLLETTE. I do not see any reason, Mr. Chairman, for
going over it again especially that portion that deals with the imposi-
tion of the processing taxes. Anything that is pertinent to what we.
are doing is perfectly all right.

Senator COUZENS. I do want to say here there ought to be some
effort to protect those pork packers. I do not know about the
others. They make a reference to that. It is perfectly obvious if we
intend to collect this so-called unjust enrichment tax that we cannot
collect it, it would be putting them all into bankruptcy to collect a tax
that you cannot collect in any event.

The CHAIRMAN. We have placed this letter in the record, and the
clerk of the committee will be authorized to report to Mr. Woods,
the president of this organization, that it-was brought to the attention
of the committee. I would like for those who are in charge of this
particular sectioD to read over this matter further and see if there are
any new points raised.

Senator BAILEY. Mr. Chairman, did not you refer that to the sub-
committee?

I
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The CHAIRMAN. Yes; we referred that subject to the subcommittee.
We will refer this letter to them, and also the experts handling this
particular matter.

Senator BLACK. Mr. Chairman, in that connection it may be
recalled that when the evidence came out about the large number of
bankruptcies and failures I sought to obtain information on the facts
in that connection, but without success. I then made a request on
the Treasury Department that it give us the actual figures from the
records, and I have those figures here, which I think should be placed
in the record immediately following that. I think it would be very
interesting to the committee, if they desire to see it.

The CHAIRMAN. That may be put into the record.
Senator BLACK. Yes; I would like to have this letter from Mr.

Helvering in the record, with the table showing the failures in various
classifications, with tax liability from $1,000 on up.

Senator GEORGE. During what period?
Senator BLACK. 1935; the time when they said it was ruinous to all

the packers.
The CHAIRMAN. Let it go in the record without objection.
(The letter referred to is as follows:)

TREASURY DEPARTMENT,
Washington, May 9, 1936.Hon. tHuao L. BLACK,

United Stales Senate.
My DEAR SENATOR: In accordance with your suggestion I have made an effort

to secure the information relative to bankruptcies, discontinuances, and profits
of the packing industry over a period of years.

I have been unable to find any readily available data as to the profits of the
smaller meat packers or as to the number of such packers who may have dis-
continued business during the period the processing taxes were collected.

We have, however, in the Bureau, data relative to the amount of hog-process-
ing-tax liability incurred by processors during the year 1935, segregated to show
the number of processors in various classes predicated upon the amount of tax

ability declared. We also have a record of all bankruptcy, receivership, and
reorganization proceedings in which Federal tax liabilities are involved in any
way which have been instituted and/or reported to the ,Bureau since September1934.

For your Information we have reviewed these records to determine how many
hog processors were involved in such proceedings. Our records disclosed that
out of 1,306 processors who reported hog-processing-tax liability for the fiscal
year 1935 and whose returns accounted for all processors whose tax 1935 and
whose returns accounted for 99.12 percent of the total tax liability disclosed, ac-
counting for all processors whose tax liability was in excess of $1,000, there have
been but 28 bankruptcies, receiverships, or reorganizations reported to the
Bureau.

A detailed statement classifying the above-mentioned hog-processing taxpayers
in accordance with the amount of tax returned and showing the number of bank-
ruptcies, receiverships, and reorganizations reported in each class is submitted
herewith for your information and consideration.

Yours very truly, GuY T. HIET.VERINO, Commissioner.

-=im
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Processing tax on' hogs, fiscal year 1986

Bank-
ruptey

Number or re-
Tax liability of pro. Total liability Percent ceivar.cors absip

gant-
zation

Over $20 000,000 ..................................... 2 $51,527,374.05 29,68 0
$I0,000o to $20,000000 .............................. 0 0 0 0
$7,00,000 to $i0,d0 ..................... --------- - 2 17,890,209.92 10.31 0
$5,000,oX) to $7,6000 .................................. 1 7,475,021.55 4.31 0

w,000,000 to ,000,000 ..................................... 1 .1, 36, 398 20 2.61 0
,000,000 to 000,-00................................... 3 1, 48 246.89 0.65 0
, to 000,000 .................................... 5 12,422,211.67 7.18 0
1, to 00 0. 14 18, 007, 850. 82 10.37 0$760,00 to 1,O00,0 .............. ........ . 4,270,465.95 2.46 0

$600, to 750,000 ......................................... 13 1, 770,409.49 4.48 2
.000 to $500,000 .................................... 10 4,421,860.07 2.65 0.
000 to $400,000 ........................................ 17 5, 940, 05.02 3.42 2

$200,000 to $300,000 ........................................ 20 5,047,318.26 2.91 3
$100,000 to $200,000 .................................... 47 0719,07792 3.87 0
$7,00to $100,Y0-....................................... 30 2,610,02170 1.1 W 1
$oo00to $75,0 ...................................... 61 3,151,851.12 1.82 3
$2o to $50,00 - ...................................... 111 3,897,160.86 2.24 5
$16,000 to $25,000 ............... 85 1, 84,9 092.22 .95 0
$1o00 to $15,000 ............... 71 845,689.20 .49 2
$6,ti0 to $10,000 . ....................................... 151 1,084,049.64 .62 4
$4,OO to $-,000 ........................................ 55 219,052.86 .14 1
$3,000 to $4,000 ........................................ 80 275, 767. 3(6 .16 1
$2,000 to $3,000 ........................................... 141 345,972.30 .20 1
$1,000 to $2,000 ............................................ 391 562,073.30 .32 3

Total ............................................... 1,306 172,065.018.97 99.12 28

Senator BLACK. That might be a good idea, Mr. Chairman. I
was greatly impressed by the facts. When they mentioned the
bankruptcies I wanted to find out about the facts.

The CHAIRMAN. I am in receipt of a letter from Mr. Morill, the
secretary of the Board of Governors of the Federal Reserve System,
which I will put in the record.

(The letter referred to is as follows:)
BOARD OF GOVERNOR OF THE FEDERAL RESERVE SYSTEM,

Hon. PAT HARRISON, Washington, May 16, 1980.

Chairman, Committee on Finance,
United States Senate, Washington, D. C.

DEAR SENATOR HARRISON: In view of the fact that the Board of Governors
of the Federal Reserve System is charged under the law with the responsibility
for the supervision of holding-company affiliates of member banks and the
granting of permits entitling tlfem to vote the stock of such banks controlled
by them, it desires to suggest for the consideration of your committee that the
proposed Revenue Act of 1936 (H. R. 12395) exempt holding-company affiliates
of member banks from tax on that part of their earnings which they retain in
order to comply with the requirements of section 5144 of the Revised Statutes,
Under the provisions of such section, holding-company affiliates are required to
possess or accumulate certain amounts of readily marketable assets other than
bank stock. There is enclosed a copy of a memorandum which discusses the
matter in detail and contains a suggested form of amendment to the bill.

Very truly yours,
CHESTER MORRILL, Secretary.

03884-pt. 7--30-----3

-I



32 ~1MBVENU ACT, 19 88

SUGGESTED AMENDMENt TO RovENUF ACT Ov. 1036 (H. R. 12305) TO EXEMPT
BANK HOLDING-COMPANY AFFILIATES FROM TAX ON THAT PART OF EARNINGS
WHICu 'UNDER THE LAW THEY WOULD NOT BE PERMITTED TO DISTRIBUTE

-TO STOCKHOLDERS

Under the provisions of section 5144 of the Revised Statutes of the United
States and section 9 of the Federal Reserve Act, the stock of a member bank
controled by a holding company affiliate cannot be voted unless the holding
company affiliate has obtained a voting permit from the Board of Governors of the
Federal Reserve System. It is also provided that no voting permit shall be
granted except upon certain conditions, including requirements concerning
readily marketable assets other than bank stock which must be possessed by the
holding company affiliate on June 16, 1938 and/or acquired thereafter.

I In the ease of bank stock not subject to double liability held by a holding com-
pany affiliate, the amount of other readily marketable assets held by the holding
company affiliate must ultimately be not less than 12 percent of the aggregate
pr value of such bank stock and, in the ease of bank stock subject to double
liability, the amount of other readily marketable assets held by the holding com-
pany must ultimately be not less than 25 percent of the aggregate par value of
such bank stock.

The law also contains provisloils limiting the dividends which may be paid by a
holding-company affiliate after June 16, 1938, to 6 percent of the book value of its
own stock unless it possesses the specified amounts of readily marketable assets
other than bank stock.

Since Congress has determined that it is in the public interest to require holding-
company affiliates to possess readily marketable assets other than bank stock and
to restrict their tight to pay dividends until such assets are accumulated, it does
not appear to be in the public interest to tax earnings of holding-company affiliates
which are retained by them in order to accumulate such assets. Also, under the
proposed revenue act, banks will be subject to a tax on their earnings whether or
not distributed. Tlheiefore, earnings of holding-company affiliates derived from
dividends on bank are earnings upon which a tax already will have been paid by
the banks involved.

In view of these facts it would seem that holding-company affiliates should be
exempted from tax on that portion of their earnings which the law requires them
to retain. In short, holding-company affiliates should not be penalized for com-
)lying with the law.

Such exemption might be made by adding the following new section to the
Revenue Act of 1936 (H. R. 12395):

"Sne. -. Credits of holding-company affiliates against net income.-for the
purpose of the tax upon the income of any holding-company affiliate, as defined
by section 2 of the Banking Act of 1933, there shall be allowed as a credit against
net income that portion of the net income of such holding-company affiliate which
it retaihs in order to comply with section 5144 of the Revised Statutes."

The CHAIRMAN. What is the pleasure of the committee with ref-
erence to this letter? Suppose we turn it over to Mr. Parker, then
we can get a further explanation, after they have studied the suggested
amendments, and so on?

Mr. PARKER. All right.
The CHAIRMAN. Mr. Russell, you were to present some other

matter here this morning.
Mr. RUSSELL. Senator, I have 10 or 15 of these consolidated groups

that I have included in the list of 278 corporations. The employees
of the Bureau worked on it yesterday, but I would rather have a
little more time to go over the figures myself before I turn them over
to the committee.

The CHAIRMAN. Is there any objection to giving them further time
on that, Senator Byrd?

Senator BYRD. Beg pardon?
The CHAIRMAN. You and Senator Black were asking for this in-

formation and he requests to have a little more time to get this
matter up.
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Senator BLACK. I think they ought to get all the time they want.
The CIiRMAN. You will have it by tomorrow do you think?
Mr. RUSSELL. Yes, sir. I have ,the figures, Senator, but I want

to check themover.
The CHAIRMAN. All right.
Senator BLACK. Mr. Chairman, if you will pardon me just one

moment, I also asked the gentleman who testified for the packers, I
havejforgotten his name, the president, at the time when he reached
the point about the number of bankruptcies, if lie could give us
definite information. I have received information also with reference
to the same subject, and the suggestion was made that he hoped that
the names of the companies would not be placed in the record which
I think is a very proper request but it shows that the list of frms in
bankruptcy was 11, the list of firms out of business was 4. For the
11 in bankruptcies he has, in parenthesis, "release of funds has.
restored most of these firms from insolvency." The firms against
which liens were imposed were 12.

Senator GERRY. How many receivers were appointed, State
receivers?

Senator BLACK. He does not state, Senator.
This was not complete and that is the reason I asked the Treasury

Department to get me such information as they could. I would be
glad to let you see this. This was what he gave us. The first was
headed "List of firms in bankruptcies", and in parenthesis, "release
of funds has restored most of these firms from insolvency." There are
11 of those. The next heading is "Firms out of business."

Senator CAPPER. Those 11 are not now in bankruptcy?
Senator BLACK. No, no; the next heading, "Firms out of business",

lie gives the names of four. In the next heading ho says, "Firms
against which liens were placed on account of processing taxes."
There are 12 of those.

Senator GERRY. That is, his contention is that because they did
not advocate the processing tax they were able to save those firms
from going into bankruptcy?

Senator BLACK. You mean the 11?
Senator GERRY. Not the 11, I mean all of them. You said there

were some that had liens.
Senator BLACK. Twelve that had liens.
Senator GERRY. They were able to pay those out if they did not

have to pay this tax?
Senator BLACK. He does not state what happened, whether they

paid them or did not pay them. I assume what he means is that there
were liens placed against 12 only. I was very much surprised to see
such a small list, and I would guess he would be wrong in that
because I imagine there would be more liens, but that is what he had
set up. I think those figures ought to be placed in the record. I do
not ask that the names be placed in.

The CHAIRMAN. You do not desire that these names go in the
record?

Senator BLACK. No; he suggested that the names should not be
made public. r hiuk that is a very reasonable request, but I brought
them along so that any member of the committee who wants to see
them-may see-them.

I _ _ _
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The CHAIRMAN. On the question of the estimates on some of these
proposals, Mr. Seltzer, you were to furnish us this morning an esti-
mate on the last proposal that was made.

Mr. SELTZER. I have here the estimate on the Chairman's latestproposal,lnder the first proposition you "retain present capital stock and

excms-profits taxes."
Under the second proposition you "repeal exemption of dividends

from individual normal tax."
Under the third proposition you i mpose 7 percent tax on undis-

tributed adjusted net income of corporations."
Senator COUZENS. May 1 ask, can you not quote those estimates

separately? 1 see where there are five different items here. Can
you give them separately?Mr. SELTZER. I can give them se:u rately, but the separate alloca-
tions are rather rough.

The increase in the corporation statutory net income tax from the
present graduated rate, 12.5 to 15 percent, to a flat 18 percent rate,
would increase the revenues by $244,000,000.

Senator BYRD. I beg your pardon, sir. Is that the first item or
the second item?

The CHAIRMAN. That is the third item.
Mr. SELTZER. That is the first tax imposed here.
Senator LA FOLLETTE. No. 3 on this sheet.
Mr. SELTZER. Yes. The retention of the present capital stock and

excess-profits taxes is responsible for $168,000,000.
Senator GERRY. $168,000,000?
Mr. SELTZER. That is right.
Senator GEORGEi. Will there be no increase there?
Mr. SELTZER. That is the same as before. It is $244,000,000 for

the 18 percent corporation income tax.
Senator WALSH. How much is that an increase over the present

rates?
The CHAIRMAN. You mean the capital stock tax?
Senator WALSH. No; no. 3, the 18 percent tax.
Mr. SELTZER. Under the present tax we estimate $964,000,000 for

the calendar year 1936, and with an 18 percent rate we estimate
$1,208,000,000, or an increase of $244,000,000.

Senator COUZENS. You did not give us no. 2, "repeal exemption
of dividends from individual normal tax."

Mr. SELTZER. That is bound up with no. 5, where you increase
the rate. I can give you those separately in a moment.

The CHAIRMAN. I did not get the figures on no. 3.
Mr. SELTZER. $244,000,000 increase.
Mr. PARKER, May I ask at this point if that contemplates the

$1,000 exemption, or any exemption on the graduated tax?
Mr. SELTZER. This is just as the memorandum has it.
Senator BYRD, What difference would that make? As I under-

stood him there is proposed the incorporation of the idea of $1,000
exemption for all corporations.

The oCHAIRMAN. I do not know whether that was stated or not, but
we talked considerably about corporations that had $20,000 profit o
less, that they be given $1 000 exemption. Will you approximate fo..
us about what difference that would make?

Uii



REVENUE ACT, 1986 35

Mr. SELTZER. In our other schedules it run around $30,000 000,
but I would have to check to find out whether that would apply here.

The CHAIRMAN. I am very much surprised that we would only get
$244,000,000, I had an idea that we would get more money than that.

Senator BYRD. Mr. Parker estimated $300,000,000, as I recall it.
Senator BARKLEY. How much do you estimate?
Mr. SELTZER. $244,000,000.
Senator WALSH. The kjicrease is almost 25 percent.
The CHAIRMAN. Yes, but I thought that we would get more money

than what he shows in his estimates.
Senator GERRY. What section is that under, Mr. Chairman?
The CHAIRMAN. That is the third. Go to no. 41 Mr. Seltzer,

"impose 7 percent tax on undistributed adjusted net income of cor-
porations."

Mr. SELTZER. The adjusted net income is defined as the statutory
net income less ordinary corporation income, and excess-profits taxes
paid, plus 90 percent. of dividends received, and the undistributed
adjusted net income as adjusted net income less dividends paid.

The CHAIRMAN. What do you estimate on that?
Mr. SELTZER. We said that we could count on corporations under

this proposal retaining approximately 50 percent of their adjusted
net income. On that basis you would have an increase of $225,000,000
from this 7-percent tax.

Senator GERRY. What is the total aviount then?
,The CHAIRMAN. He has not finished yet.
Mr. SELTZER. I have not yet finished.
The CHAIRMAN. Take an increase from 4 to 5 percent in the normal

tax, what does that get you?
Mr. SELTZER. When you increase the normal tax, exclusive of

applying it to dividends-to answer Senator Couzens-you get
$60,000 000 when you increase the normal rate from 4 to 5 percent.
Then when you subject dividends to the normal rate of 5 percent you
add another $113,000,000, making an aggregate increase in revenues,
under the fifth and preceding proposals, of $642,000,000.

The CHAIRMAN. Now, let me get. that.
Senator BARKLEY. What do you get under "five"?
Senator COUZENS. $60,000,000 and $113,000,000
Mr. SELTZER. You get $60,000,000 plus $113,000,000.
Senator BARKLEY. That is $173,000,000?
Mr. SELTZER. Yes.
The CHAIRMAN. If you do not apply the 4 percent normal tax to the

distribution of dividends you get only, $60,000,000?
Mr. SELTZER. That is right.
The CHAIRMAN. If you (10 apply it. you get in addition $113,000,000?
Mr. SELTZER. That is 5 percent normal.
The CHAIRMAN. 5 percent normal?
Mr. SELTZER. That is right.
Senator LA Fow.ETmTE. Is that on a f!l! year basis?
Mr. SELTZEi. That is o1 the calendar year basis.
Then, in Roman III:
If In addition to the foregoing, a tax of 35 percent were levied on that portion

of undistributed adjusted net income in excess of 50 percent of tlie:adjusted net
income, the above estimated increase in revenue would be further increased by
$107,000,000.
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The CHAIRMAN. How did you get that estimate?
Mr. SELTzER. You get an aggregate increase of $749,000,000.
The CHAIRMAN. How do you figure that? Do you figure that con-

cerns would retain 60 percent and more?
Senator LA FOLLETTE. I understand that you assume, under the

proposal as submitted to you, that corporations could retain 50 per-
cent without being induced to distribute, and for that reason you
made that assumption in your estimates, is that correct?
. Mr. SELTZER. We assume that under the present tax laws corpora-
tions reporting net income would pay out net cash dividends of about
$2,430,000,000. Now then, if you have a tax on retained earnings
you get some increase in dividend distribution, depending, of course,
upon the strength of the tax. In this case I believe that the distri-
bution would be increased to about 50 percent. We estimated that
in the aggregate corporations would not retain in excess of 50 percent
at a, cost of 35 percent, that is at a tax cost of 35 percent, hence it
was reasonable to assume you would get roughly 50 percent distri-
bution in the aggregate.

Senator BYRD. I did not get no. 2. How much would you get
from that?

Senator LAFoLLETTE. $113,000,000, if you raise it. to 5 percent.
Senator BYRD. I see. When you added up the total you did not

include, did you, the capital stock and excess profits tax?
Mr. SELTZER. No, no.
Senator GERRY. What was the increase under 4? I did not get

that.
Mr. SE.LTZER. $225,000,000.
Senator BLACK. What, did you get under no. 3?
Mr. SELI.TZER. $244,000,000.
The CHAIRMAN. Then, as a matter of fact, under the House bill

you would get considerably more than you would under this bill,
because you are repealing the capital stock tax after this year, which

brings in $168,000,000. That is out of the way. Then you get
$623,000,000 through the other process, and this way you get $642,-
000,000, minus the $168,000,000 of capital stock tax.

Mr. PARKE31. These figures add up to $810,000,000, Senator.
The CHAIRMAN. Where do you get that?
Mr. PARKER. That is if you add $168,000,000 in here, you find

that the total of these five figures that he has Just given you is
$810,000,000. But that is not an increase, so we take off the capital
stock tax and get $642,000,000.

Senator BYRD. This plan brings in $20,000,000 more than the
House bill, approximately?

Mr. PARKER. Yes, Senator.
Senator CLARK. How much did you say no. 5 brings in, the increase

in normal tax on individual income from 4 percent to 5 percent?
Mr. SELTZER. You get $60,000,000, and when you apply it to

dividends you get another $113,000,000, or you get a net increase of
$173,000,000 by reason of increasing the normal rate from 4 percent
to 5 percent.

Senator BLACK. What would you get from dividends if you simply
applied the 4 percent normal instead of increasing it to 5 percent?

Mr.°SFLTZm. If you applied- the normal rate of 4 percent on-'-..
dividends you would reduce your yield by $83,000,000.
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Senator GEORGE. What would you get if you imposed on the undip.
tributed adjusted net income 5 percent instead of 7 percent?

Mr. SELTZER. I might say that depends on whether you impose
the surtax under III here, whore you have a 35 percent tax on retained
earnings in excess of 50 percent. If you do not have no. 3 we have to
count on a smaller distribution of dividends. Would you like to
have it both ways or one way?

Senator GEORoE. I would like to have it the other way.
Mr. SELTZER. Under no. 3?
Senator GEORGE:. Yes; sir.
Mr. SELTZER. It would be a reduction from $225,000,000 to

$161,000,000, if you reduce the 7-percent rate on undistributed net
income to 5 percent.

The CHAIRMAN. You would get from $225,000,000 down to what?
Mr. SELTZER. Down to $161,000,000.
Senator GEORGE. How did you figure that? Would you mind

telling me?
Mr. SELTZER. Beg pardon?
Senator GEorGE. Would you mind just saying briefly how you

figure it?
Mr. SELTZER. Yes. We estimate that the undistributed earnings

under the budget picture would be $3,452,000,000. You apply a 5-
percent rate to that and that gives you your gross-tax liability. Then
you reduce that gross-tax liability by 6.8 percent to account for the
regular difference between corporation-tax liability and collections,
that is over a period of years we find that there is about that average
difference between tax liability and collections, and that is how we
arrive at the figure.

Senator GEORE(. I did not got that statement.
Mr. SELTZER. You did not get what statement?
Senator GEORGE. The 6.8 percent.
Mr. SELTZEt. Over a period of years we find that the reported

liability differs from tax collections by an average of around 6.8 per-
cent, that is, collections are about 6.8 percent smaller than tax lia-
bility. So in making our estimates we always allow for that on cor-
poration income. We get no such deduction for individual incomes
because our experience does not show that it is necessary. But if
you take corporation-tax liability and relate it to collections you find
regularly that you get that difference.

The CHAIRMAN. You accounted for that in these estimates?
Mr. SELTZER. Yes, sir.
The CHAIRMAN. Did you apply the same rule with reference to

your estimates in the House bill?
Mr. SELTZER. Yes. The statutory net income of corporations for

the calendar year 1936 we estimated would increase by about 31
percent over the calendar year 1935. We estimated that the calendar
year 1935 would show an increase of 41 percent over the calendar
year of 1934-no, I beg your pardon. For the calendar year 1934
we had estimated that the statutory net income would show an in-
crease of 41 percent over the calendar year 1933. Now, we used the
same methods because- we found that we were very nearly perfect
in the 1934-1933 percent; we now have the returns in at the Bureau.
Using the same methods of estimating we found that you could predict
in 1936 an increase of about 31 percent over 1935. Now, about -1
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percent of that would be due to a change in the law. That is, in 1935
w'i got, 10 percent of intercorporate dividends included in statutory
net, whereas previously such dividends had been excluded from
statutory net. So that if you ignore that factor, that i, if you take
that out, we anticipate about 30 percent increase in corporation
statutory net income in 1936 over 1935.

Senator GEFrRY. How did you come out on your liquor estimates?
Were you anywhere near in 1934?

Mr. SELTZAm. Which year?
Senator Gatitr. 1934.
Mr. SELTZER. Not the calendar year 1934. We had estimated a

statutory net income at $4,234,000,000.
The CHAIRMAN. You are talking about liquor now?
Senator CONNALLY. Ile is talking about liquor.
Senator GERRaY. I know they gave me some figures on liquor in 1934

that I told them at the time were haywire, and they were. You were
all off on your liquor estimates.

Mr. SELTZER. Because we haven't had any continuing experience
on liquor.

Senator GiRRY. But you could have had common sense on it.
Some of the esthnates you gave me were terrible.

The CHAIRMAN. Now, Mr. Seltzer, I asked the other day for an
estimate on a proposition where you levy a flat rate of 15 percent, and
where, on all corporations $15,000 of net earnings is excluded, if they
retained it, and I asked you for estimates between there and up to
50 percent, 40 percent, and 60 pm'cent. What was your estimate
on that?

Mr. SELTZER. We are still working on that estimate. We know at
the minimum it is likely to reach a yield around $600,000,000, but
we will have to put that through the tax mill in order to get an accurate
estimate. I might say that none of the estimates that we have offered
so far, other than the one we offered this morning, has actually been
put through our tax mill. We need usually about 48 hours for that.
We have been attempting to give you overnight service on these
other estimates in order that you might have a general idea of the
magnitudes involved.

Senator WALSH. Mr. Chairman, may these estimates be submitted
in writing?

The CHAIRMAN. Yes. I am very anxious to get this matter out of
the way. We would like to have some plan sooner or later. We
would like to have these estimates on the first proposition that we
requested of you, namely, the 15-percent tax on statutory net income
as now defined. Then between 30 percent and not in excess of 40
percent retained you put 30 percent on that amount, and between 40
and 50 you put 35 percent on that amount, and over 50 percent you
put 45 percent on that amount, and on that you estimated $552,000,000.

Mr. bELTZER. That, as I say, has not yet gone through our regular
tax mill. If we had 24 hours we could put it through and get you a
reliable estimate.

The CHAIRMAN. Well, the thing that is confusing me is that in these
estimates where you leave it at 15 percent and put it at 18 percent
there is not such a marked difference.

Mr. SELTZER. Under the Ilouse bill your first rate is something like
28% percent applied to the first 14 percent of income retained,

I [1U



ItFRV1 WNIJ AMIT, 19 iO 39

The CHAIMAN. - Well, that will not take so long, will it?
Mr. SELTZRn. If we had 2 days so we could line up the basic data

then we could runoff estimates for you iu a hurry, but we have been
kept so busy supplying overnight rough estimates that we have not
had time to windup our basic data, except the last proposal whiieh
you gave me lest Friday night.

The CHAIRMAN. There is a proposal that Senator King requested
you to give an estimate on. That is: Increase the corporate rate to
19 percent flat, with 4 percent recoupment to be retained by cor-
porations.

Senator LA FOLLETTE. What does that mean?
The CHAIRMAN. I do not know what that means. Do you know

what that means, Mr. Seltzer?
Senator CLARK. He means to levy a flat tax, then give them a rebate

if they pay any dividends out of income.
The CHAIRMAN. I see.
Senator CLARK. The corporation gets a refund proposition.
The CHAIRMAN. Second, he wants to increase the corporate rate to

23 percent flat with 5 percent recoupment to be retained by corpora-
tions.

Senator LA FOLLETTE. Do you ibiderstand what that means?
Mr. BURGESS. Ts that 5 percent of the amount retained or dis-

tributed?
Mr. STAM. What the Senator means is you impose the flat rate on

corporations of 19 percent, or whatever rate he has in mind, and then
when the corporation pays out the dividend to the shareholder it re-
tains 4 percent, of the dividend. In other words, it does not pay out
to the shareholder the whole dividends but retains 4 percent of the
dividends, and keeps that 4 percent itself. So the Federal Govern-
ment always gets the flat rate of 19 percent, and as an inducement to
the corporation to pay out the dividends in order to get this 4 percent
recoupment, you see-it is an inducement to'the corporation, because
every time they pay a dividend out the corporation gets 4 percent
recoupment of that dividend.

The CHAIRMAN. Then the shareholder would not pay the normal
tax?

Mr. STAM. In effect he would be paying it, because the corporation,
when it declared out the dividend say of $100,000, it would keep
4 percent of the dividend itself and the shareholder would only get
the dividend less that 4 percent.

Senator BARKLEY. That is just the same as a straight 15 percent
tax on all net income, plus 4 percent additional on thait which is not
distributed.

Mr. STAM. It is an encouragement to the corporation to pay out
the dividend.

Senator CONNALLY. Four percent of the part paid out?
Senator BARKLEY. They get back 4 percent. They pay 19 percent

and then get back 4 percent on what they do pay out, which reduces
that to 15 percent. So the result is it is a 15 percent tax on what
they pay out.

Mr. STAM. It has the effect of reducing the corporate net if they do
not pay the dividends out. It is an encouragement to the corporation
to pay it out.

I
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Mr. BEAMAN. Will you answer the question that Senator Barkley
asked? I would like to get it answere d. Is not the effect the same
a 15 percent normal on a corporation plus 4 percent undistributed
profits tax, except the scheme injects into it the element of withhold-
ing the source. I mean, the tax affecting the corporations is the same.

Mr. STAM. No; it is not. As far as the United States Treasury is
concerned, the United States Treasury always gets the flat rate of
19 percent. If you impose the flat rate of 19 percent the United
States Treasury always gets that. It is never reduced. But the
corporation gets the benefit when the dividend is paid to the share-
holder by retaining 4 percent of that dividend as recoupment. That
is retained by the corporation. That does not affect the tax paid
into the United States Treasury at all. " .

Senator BARKLEY. Then, as a matter of fact the shareholder who
gets the dividend would pay 2S percent, that is, the corporation
would pay 19 percent and the shareholder would be paying 23 percent,
because the 19 percent would be taken out of the net earnings before
distribution. Then after he was forced to get his the company
would pay all except 4 percent more, which would increase his share
of the tax to 23 percent.

Mr. STAM. That is if you took the 23 percent flat rate.
Senator BARKLEY. No; if you have the 19 percent flat rate. The

corporation pays that 19 percent.
Mr. STAM. That is right.
Senator BARKLEY. Then it distributes dividends, say, up to 50

percent, the shareholder, after the 19 percent is taken out, is really
paying 24 percent.
.1Mr. STAM. In effect it does this: Where the flat rate is 19 percent,

4 percent of that is really paid by the shareholder and 15 percent is
paid by the corporation. That is really the effect of it.

Senator LA IOLLETTE. What I want to know is, before you turn
this over to the actuariesfor an estimate, whether they understand it., Mr. BUnoEss. Lot me say that this is my -understanding: A cor-
poration has $100 net income, it pays 19 percent of that $100 or $19;
If it. distributes 50 percent, or $50, it has a recoupment on that $50
of 4 percent, or $2. So its total tax is $17.

Mr. STAM. That does not affect this payment to the United States
Treasury. It is still 19 percent.
IMr. BEAMAN. What I want to understand is, does he still pay

4 percent, whether lie is subject to income tax or not?
Mr. SELTZER. That is the effect of it.
Mr. BEAMAN. In other words, as far as the stockholder is concerned,

this is an excise tax, not an income dividends tax.
Mr. STAM. The idea was to limit the recoupment for dividends

paid to other than corporations.
Mr. SELTZER. Whether they were subject to normal tax or not.
Mr. STAM. Corporations would not be subject to surtaxes.
Mr. SELTZER. That means you would tax dividends of charitable

institutions, and the like also?
Mr. STAm-. No, we said "prsons other than corporations."
Mr. PARKER. It is something like the English system. If a cor-

poration is going, to tell you they sent you $100 but they deduct $4,
you would only get $96.

The CHAIRMAN. Let us take the third proposition that Senator
King is asking for: Increase the corporate rate to 19 percent flat
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with 5 percent recoupment to be retained by corporation., Now, he
asked for a 19 percent flat with a 4 percent recoupment. He has
asked for a 23 percent and a 19 percent with a 5 percent recoupment.

I would like to get an estimate on that. I want this brought up to
date with the one that you had the other day, that you said was a
rough estimate.

Mr. SELTZER. That is right.
The CHAIRMAN. Where all corporations can retain $15,000 of their

earnings.
Mr. SELTZER. On the 40-60 percent rates.
The CHAIRMAN. Now, keep that provision in mind there, about

the 15-percent flat rate, and pay 40 percent on the part that is retained,
let them pay on that part retained up and above the $15,000 that
they can retain, say, 10 percent, and if they retain more than 50 per-
cent or above, 30 percent.

Mr. LINDow. You said that up to 40 percent this 10 percent ,would
apply?The CHAIRMAN. Up to 50 percent.

Mr. LINDOW. And over 50 percent?
The CHAIRMAN. Over 50 percent put it at 30 percent.
Mr. LINDOW. The $15,000 comes out of the first 50 percent?
The CHAIRMAN. Yes, that is to be retained for payment by all

corporations, $15,000.
Mr. SELTZER. In addition to that they can retain 50 percent?
The CHAIRMAN. Up to 50 percent, but they pay on the difference.
Mr. SFLTZER. The $15,000 is included in the first 50 percent?
The CHAIRMAN. Yes; all above that they pay the 30-percent rate.

Figure your estimates on that proposition.
Senator BARKLEY. Which would raise the more money, the sug-

gestion of an 18-percent flat rate with 7 percent addition on undis-
tributed income or 17 percent flat rate with 8 percent additional on
the undistributed net income?

Senator CONNALLY. You do not need to ask the experts that. The
8 percent, of course, would be most.

Mr. SELTZER. That is 17 percent flat and 8 percent of the undis-
tributed net income?

Senator BARKLEY. Yes.
Mr. SELTZER. This 35 percent above 50 percent is out?
Senator BARKLEY. Yes. I want it as simply as I can get it.
The CHAIRMAN. There ought to be some penalty up in there. I

do not care whether it is 60 or 75 or lower. There ought to be a
meeting of minds. If we have a meetmg tomorrow and we do not
have the estimate we cannot vote as well and as intelligently as if
we had the estimate.

Mr. SELTZER. Would it be possible to have the estimates submitted
tomorrow afternoon instead of tomorrow morning?

The CHAIRMAN. .Yes. We can do that. We will meet tomorrow
afternoon. We will give you more time on the estimates if you need
it, but we want to travel pretty fast here.

Do any-of the Senators desire any estimate on any proposition?
Senator CONNALLY. Mr. Chairman, I would like to ask for an

estimate on a matter that was submitted the other day, it is the
estimate on 16 percent instead of 15 percent. That is very simple.
All you have to do is to change that to 16 instead of 15.
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Senator BYRD. We would like to have an estimate if the $1,000 is
exempt.

The CHAIRMAN. Of course that would only include 'corporations
that earned less than $15,000.

Senator BARKLEY. If it will not be too much trouble I would like
to get figures showing the difference in total revenue by the suggestion
I made a while ago, the 17 and 8 instead of 18 and 7, based on this
sheet that you gave us this morning. I would like to have that,
because if there is not too much difference in the amount of the total
income the smaller percentage of the total would be a little bit easier
on small corporations.

The CHAIRMAN. I have been very much impressed with the thought
that over 00 percent of the corporations of this country make $15,000
or less, and much less than 10 percent make over $15 000. I do not
see why we could not write in here, without any great loss of revenue,
a provision to gi, e those corporations that make less than $15,000
the right to retain it, but if they fail to distril)ute it it is all right, and
if they want to distribute it it is all right.

Senator CONNALLY. You would have to lint the flat tax up pretty
high if they (lid that, because you would lose ver, much in the $15,000
class, if they are 90 percent of the corporations.

The CHAIRMAN. Why cannot you gentlemen, Mr. Seltzer and the
others, figure out where we can got about $623,000,000, about the
amount that this bill would carry with this corporation proposition,
through some process of calculating what the rate would have to be
if you exempted all corporations from $15,000 or less?

Mr. SELTZER. We could do that.
Senator LAFOLLETTE. You do not mean to exempt them from the

normal tax?
The CHAIRMAN. 1 mean to exempt them from that amount, to

permit them to retain that amount, and then put on a penalty after
they get to 40 percent, or something like that.

Mr. SELTZER. We could do that.
Senator CONNALLY. You would have to tell them what the flat

rate is.
The CHAIRMAN. I just give that in order to see if they can work it

out. Figure it at 16 percent, 18 percent, 19 percent, or 20 percent.
The total amount of revenue is the main proposition.

Senator BLACK. You mean graduated down?
The CHAIRMAN. Yes, graduated down, and make it moderate, say

40 percent, but when you get a corporation retaining more than 50
percent put the penalty on them pretty stiff. For instance, take Gen-
eral Motors. What was General Motors' earnings this year? $100,-
000,000, was it not?

Mr. RUSSELL. I believe it was more than $100,000,000.
Senator GERRY. How many stockholders do they have?
Mr. RUSSELL. I could not say, Senator.
Senator GERnRY. We have not had any of those figures.
The CHAIRMAN. Senator Gerry, why ask that question? If a

corporation makes $50,000,000, or $20,000,000, or $10,000,000, it
can retain, without any appreciable penalty, 30 percent of that
amount. They are going to have a pretty good working capital when
they retain that. A little corporation would find it difficult to go out
andborrow any money.



•AVENUB AOT, 19 8 0 46

Senator GamRy. That goes into the legal proposition too.
Senator BYRD. Mr. Chairman, if that plan is worked outyou ought

to also bring in your cushions, and so forth, and so on, for debts and
other things.

The CHAIRMAN. I thought, Senator Byrd, a cushion would not be
necessary if you make it $15,000 and less.

Senator BYRD. There are some corporations that owe debts that
have to be paid.

The CHAIRMAN. You do not have the heavy penalty proposition
on the corporation that reserves 40 percent or less.

Senator BYRD. What if a corporation wants to put up a new plant?
They will have this excess tax to pay.

Senator BLACK. Mr. Chairman, it has been suggested to me by-
Senator Couzens-

Senator CouzENS (interposing). The reason I handed it to you
was that you received a letter from the Commissioner.

The CHAIRMAN. What is it, Senator Black?
Senator BLACK. I wanted to take up these names that we have

here, which have not been put into the record. The statement is
made that they have been restored to solvency by reason of the
amount of the processing tax. I wanted to get the amounts of these
processing taxes, and there was one other group, it has been explained
where liens were placed against it, and I want to get the amount of
the liens, the amount of the processing tax in each instance. I think
it would be very helpful.

The CHAIRMAN. Mr. Russell, cannot you get this information for
us? Will you just turn that over to him and tell him that is the
request of the committee, that this information be given?

Senator BLACK. Yes.
(The remainder of the proceedings was not reported.)
The CHAIRMAN. We will recess until Wednesday morning at 10

o'clock.
(Whereupon, at the hour of 11:40 a. m. the committee recessed

until 10 a. m., Wednesday, May 20, 1936.)
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WEDNESDAY, ]WAY 20, 1936

UNITED STATES SENATE,

COMMInv'EE ox FINANCE,

Washington, D. C.,:
EXECUTIVE SESSION

The committee met, pursuant to adjournment, at 10 a in in te
committee room, Senate Office Building, Senator Pat HWarrison
presiding.

Present: Senators Harrison (chairman) King, George, Walsh,
Barkley, Connally, Bailey, Clark, Byrd, Lonergan, Black, Gerry,
Guffey, Couzens, Keyes, La. Follette, Metcalf, Hastings and Capper.

Also present: L. H. Parker, Chief of Staff, Joint Commnittee on
Internal Revenue Taxation, and members of his staff; Middleton
Beaman, Legislative Counsel, House of Representatives; Arthur H.
Kent, Acting Chief Counsel, Bureau of Internal Revenue; C. E.
Turney, Assistant General Counsel for the Treasury Department;
Lawrence H. Seltzer, Assistant Director of Research and Statistics,
Treasury Department.

The CHAIRMAN. The committee will be in order.
Mr. Turney, we would like to hear from you.
Mr. TuNEY. I have a mimeographed revision of the title. "his

draft shows with the underscoring the places where it differs from
the House bill. The new matter is underscored. Since it is rather
hard to do it on the typewriter, it does not show the House bill parts
which are stricken out.

(The revised draft is as follows:)

CONFIDENTIAL

Title III shoWing possible amntndments if It Is decided to incorporate clr-
lain changes which have'been suggested. Prepared for purposes ofdscu!on.

(Italicized portions are either new matter or matter which differs' 6b6n
provisions of House bill.)

TITLE 111-TAX ON UNJUST'JINRICHMENT

SEC. 501. TAx oN NET INCOME FROM CERTAIN SOURCES.
(a) The following taxes shall be levied, collected, and paid for each taxable

year (in addition to any other taxon net income), upon. the net income of
every person which arises from the sOurces specified below: I

(1) A tax equal to 80 per centum 'of that portion of the net Income from
the sale of articles with respect to which a Federal excise tax was imposed
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on such person but not paid which is attributable to shifting to others the
burden of such Federal excise tax and which does not exceed such, person's
net income for the entire taxable Vear from the sale of articles with, respect
to which the Federal excise tax was imposed.

(2) A tax equal to 80 per centum of the net income frcvt reimbursement re-
celved by such, person front his vendors of amounts representing Federal
excise tax burdens included il prices paid by slch persai to such vendors,
to the extent that such net Income does lot exceed the amount of such Federal
excise tax burden ichio, such ')person it turn shIfted to tIle persons to ichom
such reim b11rsemneunt relates.

(3) A tax equal to 80 per-centum of the net income from refunds or credits
to suc8h person front the United States of Federal excise taxes erroneously
or illegally collected with respect to any articles, to the extent that such iiet
incoe does not exlced the itount of the burden of such federal excise
taxes with respect to sue/h articles which such person shifted to others.
(b.) The net income specified lit subsection (a) (1), (2), or (3) shall lot

include the net inconc from the sale of any article, frot reinibursemnent with
respect to ailly article, Or from, roftind or ,e'dcrol excise tax with respect to any
article (1) If such artile was not sold b the taxpayer on or before the date
of the termination, of the federall excise lax; (2) if the taxpayer olade a tax
adjustment with respect to suel.t article with his rendec; or (8) if the taxpayer
would have becn entitled to a reftu d from the Unitcd S'tates of the Federal
excise tax with respect to the article otherwise that as an erroneous or illegal
collection (assunin;, in ease, the tar was inot paid, that it had beet paid).

(e) The net income frm the sales sptified in subsectimn (a) (1) shall be
computed as follows:

(1) 1,'ron) th( gross income from slech .lcs there shill tc dedted the
allocable portion of the deductions front gross invoini for the taxable Vear
which are allowable under the applicable Rercnuc Act. The proper appor-
tionotent ahd allocation of such deductioiis with respJ0t to f/rOSS income
derived frot such sales shall be determined under rules and regulations
prescribed by the Commissioner, with the approval of the Pecretary; or

(2) If the taxpayer so elects by filing his return on such basis, the total
net income for the taxable year front the sale of articles with respect to
which each Federal excise tax wwl imposed (computed without deduction of
the amount of such Federal excise tax which was paid or of the amount of
tax adjustments to purchasers) shall be divided by the total quantity of such
articles sold during the taxable year and mutltiplied by the quantity of such
articles involved in the sales specified in subsection (a) (1). Such quantities
shall be expressed in terms of the unit oil the basis of which the Federal
excise tax was imposed.

(d) The net Income from reimbursement or refunds specified in subsection
(a) (2) or (8) shall be computed as follows: From the total payment or
accrual (1) of reimbursement to the taxpayer from vendors for amounts repre-
senting Federal excise taxes included in prices paid by the taxpayer to such
vendors or (2) of refunds or credits to the taxpayer of Federal excise taxes
erroneously or illegally collected, there shall be deducted the expenses and fees
reasonably incurred in obtaining such reimbursement or riqfunds.

(c) For the purposes of subsection (a) (1), (2), aild (8), the extent to
tohich the taxpayer shifted to others the burden of a Federal excise tax shall
be presumned to be an amount computed as follows:

(1) From the selling price of the articles there shall be deducted the sum.
of (A) The cost of such, articles plus (B) The average margin with respect
thereto; or

(2) If the taxpayer so elects by filing his return on sueh basis, from the
aggregate selling price of all articles with respect to whichel such Federal
excise tax vas imposed and which ivere sold by him during the taxable Vear"
there shall be deducted the aggregate cost of such articles, and the difference
shall be reduced to a margin per unit it terms of the basis on which the
Federal. ecise tax was imposed. The excess of such nargl per unit over
the-average margin competedd for the same unit) shall be multiplied bi the
number of such units represented by the articles with respect to which the
conputationz is being made; but

(3) In no ease shall. the extent to which the taxpayer shifted to others
tile burden of the federall .rcise taxr with respect to( the particles be deemed
to exeecd the a iount of such tax with respect to stth articles mints (A)
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any payments ('. credits to pur hasers specifie(l in subsection (f) (a) and
minus (IR) the anuaunt of any increase int the' ta, under section 602.of the
Rerenue Act of 1032 for which the taxpayer uuler this section became liable
ds the result of the tonpaymeptt or refund of the Federal excise tax.
(f) As used in this section-

(1) The term "margin" means the difference between the selling price
of articles and the cost thereof, and the term "average margin" means the
average difference between the selling price and the cost of similar articles
sold by the taxpayer during his si.r taxable years preceding the initial im-
position of the Federal excise tax in question, except that If during any
part of Suich six-year period the taxpayer was not in business, or If his
records for any part of such period are so iadequatei as not to furnish
satisfactory data, the average margin of the taxpayer for such part of such
period shall, when necessary for a fair comparison, be deemed to lie the
average margin, as determined by the Commissioner, of representative con-
cerns engaged in a similar business and similarly circmnstanced.

(2) The term "cost" neans, In the case of articles manufactured or pro-
duced by the taxpayer, the cost to the taxpayer of materials entering Into
the articles plus direct manufacturing costs; or, in the cseA of articles pur-
chased by the taxpayer for resale, the price paid by hint for such art1l4l:s
(reduced by the amount for which he is reimbursed by his vendor).

(3) The term "selling price" means selling price milnus (A) amounts sub-
sequently paid or credited to the purchaser on or before the thirtieth day
after the date of the enoscteunt of this Act, or thereafter in the bona fide
settlement of a written agreement entered into on or htfor' March 3, 1936,
as reimbursement for the amount Included in such price oi account of a
Federal excise tax; and minus (B) the allocable portion of any professional
fees and expenses of litigation incurred in securing the refund or preventing
the collection of the Federal excise tax, not to exceed 10 per ceittum of the
alllllOnt of such tax.

(g) In determining costs, selling prices, mid net income, the taxpayer shall,
unless otherwise shown, be deemed to have sold articles in the order in which
they were manufactured, produced, or acquired. Where the taxpayer's records
do not show the quality of a commodity taxable under the Agricultural
Adjutstment Act, as amended, entering into articles sold by him, suck quan-
titles shall be computed by the use of the conversion factors presortbed in
regulations under such Act, as amended.

(h) If the taxpayer made any purchase or sale otherwise than through an
arm's-length transaction, and at a price other than the fair market price, the
Commissioner may determine the purchase or sale price to be that for which
such purchases or sales were at that time made In the ordinary course of trade.

(1) Hither the taxpayer or the Commissioner may rebut the presumption
established by subsection (e) by proof of the actual extent to which the tax-
payer shifted to others the burden of the Federal excise tax. Such proof may
include but shall not be limited to:

(1) Proof that the change or lack of change in the margin was due to
changes' in factors other than the tax. Such factors shall include any
clearly shown change (A) in the type or grade of artle o6r materials,' r
(B) in costs not considered in computing the margin. If the taxpayer
asserts that the burden of the tax was borne by him while the burden of
any other increased cost was shifted to others, the Commissioner shall de-
termine, from the respective effective dates of the tax and of the other in-
crease in cost as compared with the date of the change in margin, and from
the general experience of the industry, whether the tax or the increase in
other cost was shifted to others. If the Commissioner determines that the
change in margin was due in part to the tax and in part to the increase in
other cost, he shall apportion the change in margin between them,

(2) Proof that the taxpayer modified contracts of sale, or adopted a new
contract of sale, to reflect the initiation, termination, or change in amount
of the Federal excise tax, or at any such time changed the sale price of the
article (including the effect of a change In size, package, discount terms,
or any other merchandising practice) by substantially the amount of -the
tax or change therein, or at any time billed the tax as a separate Item to
any vendee or indicated by any Writing that the sale price included the
amount of the tax, or contracted to refund any part of the sale price in the
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event of recovery of the tax or decision of its invalidity; but the taxpayer
may establish that such acts were caused by factors' other than the tax,
or that they do not represent his practice during the period in which tile
articles were sold with respect to which there was Imposed the Federal
excise tax which was not paid,
(J) As used in this section-

(1) Tile term "Federal excise tax" means a tax or exaction with respect
to the sale, lease, meanufacture, production, processing, ginning, importa-
tion, transportation, refining, recovery, or holding for sale or other disposi-
tion, of commodities or articles, provided for by any Federal statute, whether
valid or invalid, if denominated a "tax" by such statute. A Federal excise
tax shall be deemed to have been imposed with respect to an article if it
was imposed with respect to (w* with respect to the processing of) any
c(linildity or other article, from which such article was processed.

(2) The term "termtination, of the Federal excise tax." means, in the case
of a Federal excise tax held invalid by the Supreme Cotrt, the date of the
decision of sich invalidity.

(3) The term "refund or credit" does not include a refund or credit made
in. accordance with the provisions and liitntations set forth in 8ection 21(d)
of the Agrioultasral Adjustmncut Act, as amended, or in, section 621(d) of
the Revenue Act of 1932.

(4) The teril "tax. adjustment" means a repayment or credit by the tao
payer to his vendee of an Ulnotint equal to the Federal excise tax 'with re-
spect to an article (less reasonable expense to the vendor in connection with
the nonpaymeilt or recovery by him of the amount of suCich tax or in. con-
nection with the making of smch repayment or credit) if such repayment or
credit is made on or before the thirtieth day after the date of the enactnient
of this Act, or thereafter in the bona fidc settlemtent of a written agreement
entered into on or before March 3, 1936.

(5) The term "taxpayer" means a person subject to a tax imposed by this
sect ion.
(k) All references in this section to the purchase or sale (or to parties to

the sale) of articles with respect to which a Federal excise tax was imposed
shall be deemed to lincltde the purchase or sale (or parties to the sale) of
services with respect to which a Federal excise tadx was imposed, and for the
purposes of subsection (a) tile extent to which the taxpayer shifted to others
the burden of such Federal excise tax with respect to such services shall
be presumed to be an amount computed as follows: From the selling price
of tie services there shall be deducted the average price received by the tax-
payer (or performing similar services during the six taxable years preceding
the initial imposition of the Federal excise tax in question. The balance (to
the extent that it does not exceed the amount of the Federal excise tax with
respect to the services minus any paynients or credits to purchasers specified in
subsection (f) (8)) shall be the extent to which the taxpayer shifted the burden
of such Federal excise tax to others. If during any part of such six-year period
the taxpayer was not in business, or if his records for any part of such period
are so inadequate as not to furnish satisfactory data, the average price of the
taxpayer for such part of such period shall, when necessary for a fair com-
parison, be (teemed to be average price, as determined by the Commissioner,
of representative concerns engaged in a similar business and similarly circum-
stanced. The presumption established by this subsection may be rebutted by
proof of the character described in subsection (i).

(1) The taxes imposed by subsection (a) shall be imposed on the net income
from the sources specified therein, regardless of any loss arising from tile
other transactions of the taxpayer, and regardless of whether the taxpayer
had a taxable net income (under time income tax provisions of tile applicable
Revenue Act) for tile taxable year as a8 whole; except that if such application
of tile tax imposed by -'?ub.section (a) is held Invalid, the tax under subsection
(a) shall apply to that portion of the taxpayer's entire net income for the
taxable year which hI iAttributable to tile net income from the sources specified
in such subsection.

* SPc. 502. Credit For Other:Taxes On Income.
There shall be credited against the total amount Of the taxes imposed by this

title an amount equivalent to the excess of-
. (a) Tie anbount of the other Federal income and excess-profits taxes payable

by &be taxpayer for tilethkable year beer

I,
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(b) The amount of the other Federal income and excess-profits taxes which
would have been payable by the taxpayer for the taxable year If his net income
were decreased by the amount of net income taxable under this title.
Sav. 503. Administrative Provisions.

(a) All provisions of law (including penalties) applicable with respect to
taxes imposed by Title I of this Act, shall, insofar as not inconsistent with
this title, be applicable with respect to the taxes Imposed by this title, except
that the provisions of sections 21, 101, 131, 251, and 252 shall not be applicable.

(b) Every person (1) upon wohoto a Federal exol8e tam was imposed but
not paid, or (2) who receired any reimbursement 8peoflel in subsection (a)
(2), or (3) who received a. refund or credit of Federal exoise tax, shall make
a return under this title, which, return shall contain such information and be
made in such manner as the Commissioner, with the approval of the Secre-
tary, shall prescribe. For any taxable year ended prior to the date of the
enactment of this Act the return shall be filed, and the total amount of tile
taxes shall be paid, not later than the fifteenth day of the third month after
the date of the enactment of this Act, in lieu of the time otherwise prescribed
by law.

(c) If the Commissioner finds that the payment on the due date of any parb
of the amount determined by the taxpayer as the tax would impose undue
hardship upon the taxpayer, the Commissioner may extend the time for pay-
ment of any such part not to exceed two years from the due date. In such
ease the amount with respect to which the extension Is granted shall be paid
on or before the date of the expiration of the period of the extension, and
the running of the statute of limitations for assessment and collection shall be
hImspended for the period of any such extension. If an extension is granted
the Connnisisoner may requ!re the taxpayer to furnish a bond in such amou..t,
not exceeding double the amount with respect to which the extension is
granted, and with such sureties as the Commissioner deems necessary, con-
ditloned upon the payment of the amount with respect to which the extension
is granted in accordance with the terms of the extension. There shall be
collected, as a part of any amount with respect to which an extension is
granted, interest thereon at the rate of six per centum per annum from tha
expiration of six months after the due (late of the tax to the expiration of the
period of the extension.

SEO. 504. Taxable Years to Which Title is Applicable.
The taxes imposed by this title shall apply only with respect to taxable years

ending during the calendar year 1935 and to subsequent taxable years.
E( 505. Application of Title to Possessions.
I With respect to the follofiving income, the tax under this title shall be in.

force in any possession of the United States; such 'ta shall (without regard
to the resident or oltizenship of the taxpayler) be collected by the appropriate
°intcrnal revenue officers of such possssim; and the proceeds thereof shall
aceue to the general government of suoh possession: (A) Any inootne specified
4n subsection (a) (1) or (3) of section 501 if the Federal ewoise ta, with re-
.4 iecet to the articles in qtwstion accrued it su h possession; ( d (b) any in-
dome specified in subseotion (a) (2) of section 501 if the reimbursement spedt-

*fted therein relates to articles sold in such possession by the taxpayer under
thids title and if the geographical scope of the Federal eoise tax in question
extended to suck, possession. Income taxable as provided in this section shall
not be otherwise taxable under this title. In applying section 501 to such in-
come, the gross income and deduotton8 shall be determined in accordance with
the Federal Revenue Act applicable to the taxable-year. In. applying seotion
5300 to such income, inoomne taxes paid to sch. possession shall be deemed to
be Federal income taxes.

The CHAIRMAX. Now, will you go ahead and explain it?
. TURNE.Y. The first point is on the first page at the end of

ttragraph 1. 1I think this is one of the questions of policy which
senator George referred, to.

The CIAIRIMAN. Thike it and explain it in original language, and
f lie change.

Mr. Tumm. The original lnrguiage is the part which is not under-r o red. That imposes a tax of 80 percent on the net income from the
articles with respect to which the tax was imposed but not paid, to
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tie extent that the tax was passed on with respect to those articles;
that is, it takes into consideration only that part of his year's process-
ing business on which he did not pay the tax.

The new language which is added there would limit the base of the
tax to his income for the entire year from the processing business.
That is, if lie had a loss in his processing business during the part
of the year when he paid the tax, that would be allowed as an offset
against this unjust enrichment.

Se nator GtooIG. That is the big question of policy involved in
this.

Trhe CHrAIM1AN. lie must have made money first
Senator GEORGE. Under the House bill, he did not have to make

any money during the year, but if he had this particular income
which was tax-imposed but not paid by him but collected out of his
customers, that is treated as a separate item of income and is taxable
80 percent.

Senator 1IASTLNGS. What I want to inquire about is this. Sup-
pose a processor had a retail business; in other words, he had a coni-
bination processing and something else, does this apply only to his
income from his processing?

r. luitxEY. 1he amendment which is in this draft would apply
only to the processing business.

The CHAIR MAN. You have confined it to that?
Mr. T ,RNEY. Yes, sir.
The CHIRMAN. The other part of his income has nothing to do

with this provision?
Senator LA FOLLEXE. From other lines?
Mr. TURNEY. That is right.
Senator LA Foump. That is excluded?
Mr. TURNEy. That is right.
Senator HASTIUNS. Just treated as though it were a separate cor-

poration?
The CHAIRMAN. The committee is unanimous on that proposition?
Senator GEORGE. That is a question of policy.
Senator LA FoumrrE. That is a question of policy, one which the

full committee has to decide.
Senator GEoRGE. There were two questions in it which the full

committee must decide. Of course if that should be accepted b
the lull committee-that suggestion-or if it should be rejected,
some other slight redrafting would be necessary, would it not, Mr.
Turney?

Mr. TRiNqEY. Do you refer to the extension provision?
Senator GzoRoE. No.
Mr. TuNzr-. If this particular point is rejected, all you have to

do is to leave the House bill as it was.
Senator Couzi&Ns. Could you give us a concrete example?
Mr. TuRNEyr. A concrete example would be, say that a miller who

was on a calendar-year basis for income-tax purposes. He started
hang his tax impounded, say, the 1st of July, so that he did not
pay the rocessing tax for the last half of the year but did pay it
for the frst half of the year. Under the House bill, you- would
look only from the income standpoint to the processing during the
last half of the year. If ,when he got his money back from the
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-court, in case it was impounded, if without paying the tax he had a
net income from the last half of the year, and looking at that half of
the year alone he would be taxed 80 percent on the unjust enrich-
ment part of that income without regard to whether or not he had
lost money or made money on the milling business during the first
six months of the year.
The CHAIRIAN.'You take the whole year into consideration?
Mr. TUjrNEY. That would be the effect of this amendment.
The CTAIRIMAN. Yes; this amendment.
Senator G oiav,. Yes; that would be the effect of it.
Senator BLA(IK. Does it take the whole business?
Senator LA Fo LE'rrE. Just the part of the business that applies

to the milling.
Senator BLACK. How is it possible in mo.t of these businesses to

distinguish between them ? I on take the packers, for instance, who
Were here. Would this limit the application merely to pork? What
I am wondering is whether the books are kept in such a manner that
it is possible to distinguish between the part of the business that re-
lates to pork alone.

The CIAIMAN. If you cannot distinguish. it seems to mie that
there would be difficulty right away.

Mr. Tui-x.:y. As far'as possible,' we believe it is possible to work
that out from his books.

Senator KiNo. Did not one of the witnesses testify that there
would have to be several thousand computations, as many as 40,000?

Mr. TuJnx.Y. That relates to another point on which we are making
a recommendation. That, was the difficulty of tracing-it was cotton
which the witness spoke of--of tracing a bale of cotton into all the
individual articles which were made from it. I do not recollect
that any of the witnesses contended that it would be hard to separate
their processingg business from the rest of their business if they had
ainy.

Senator BLAC. Whether they contended it or ot, let us take the
,processors in pork and beef. 'fle have that number of employees.
Spne of them work a half all hour on one thing an(l half tan hour
OT) another. They have a president, a vice president, andl thley have
,officers. All of their overhead expense, practical]., is of people who
give their time and attention to the enire business.

Senator ('ov-zaxs. But they must have soin e system of cost account-
ing to separate those items.

Mr. Tulnxuy. The bill provides for thle allocation of the deduction,
find iii the type of thing that. you speak of, where till of a mian's
tfime is not. put. oil thle processing business, it' would be necessary to
prorate the salary of the man, or whoever wvas involved.

Senator BrAcK. I was interested in that. I asked a man yesterday
who is not in the packing business but who is in another business,
so I asked him about the packing business as an example. I have
"asked several and I have found iat in the main those that I have
talked to said that it would b" very difficult to distinguish between
that part of the business on which the processing tax was paid., and
that part on which it was not. It is going to cause a great deal of
'complication.

Senator CoutszrS. They would not have a very good accounting
system if they did not know what their goods were costing them.
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Senator LA FOLI WE. They would have to know it, to put the price
on it.

Mr. TunmgY. That is necessarily involved in this tax, whether yo.
give this offset or not.

Tie CHAIRMAN. Suppose you cannot get together on the facts with
the packer or the miller. What is the next step which the Govern-
ment will take?

Mr. TuviINY. Of course, the taxpayer will make his return on the
basis which he thinks is proper. 'The Commissioner or, rather, the
revenue agents will investigate the ease and make their conclusions,
and if the Commi~ioner does not agree lie will send out a notice
of deficiency in tax. Then it is a question of negotiation with the
taxpayer or an appeal to the Board of Tax Appeals.

,he CHAIRIMAN. You will proceed just as you do in other cases?
Mr. TuniNEY. Just as in any other income tax.
Senator HASTINGS. I would like to' put an example an(l see if I

understand it. Suppose you could show that a corporation had a
$100,000 profit by reason of this tax, what you would call unjust
enrichment.

The CHAIAIAN. Is that for the whole year?
Senator HASTIN0S. Yes. But he also showed in that business an

$80,000 loss.
Mr. TUJINEY. The other part of the year when lie paid the tax?

Is that what you mean?
Senator HA'4TiNGS. I (10 not necessarily separate it.
The CHAIRMAN. Sall Ol July 1 it showed one thing and from

July 1 on, for the balance of the year, that last year that lie had
shown a gain of $100,000 and a loss, say, of $80,(000 or the first, 6
months?

Senator HASTINOS. What I wanted to know was whether you took
the 80 percent of the 20 that lie had left.

Mr. ruuiuxs. The House bill would take 80 percentt of $100,000
Senator HASTINGS. I understand that. You would take 80 per

cent of the 20?
Mr. TUJINEY. I probably ought to say right now that the Treasury

is not very favorably inclined to this offset, but the effect of the
anien(lment, if I understand your example, would be to limit the
tax to 80 percent of the 20.

Senator LA FOLLEVrE. As I understand it, it was recognized iii
the House that there was a serious constitutional question here, and
in order to protect it they put in a separability clause?

Mr. TuiNtm. lat is right.
Senator LA FOLLErrE. And while it may appear that it would be

more equitable to follow the policy suggested in this amendment
we are now discussing, will you please point out to the committee,
as you did to the subcommittee yesterday, the fact that this will not
work equitably in some cases?
. Mr. TURNvr. If you apply it simply to the unjust enrichment,
in a sense you are treating everybody alike, because you are taxing
them that unjust enrichment, which is the basis of this tax, and not
looking at any facts outside of the unjust enrichment. If you start
givimig an offset for losses outside of the unjust enrichment period,
thie question immediately comes up how far you are going to go.
If you give it for the taxable year, it operates pretty accidlentally
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between different taxpayers according to the extent to which their
taxable year corresponds with this unjust enrichment peri(xl. Some
of them will be on a calendar-year basis and will have practically
no opportunity for an offset. Others will be on a fiscal-year basis
so that the unjust enrichment will fall into 2 taxable years, an7
the effect will be to give them an offset for losses during a big part
of the year before the tax and the peak of another year after the
court's decision.

The CHAIMIAN. What percentage within the calendar year and
what percentage within the fiscal year, if you know?

Mr. TunNFY. Generally speaking, the great majority of taxpayers
are on a calendar-year basis. I cannot vouch for this fact, but I
know that one of the millers was complaining to mie that he was on
a calendar-vear basis and would get practically no benefit from this
sort of a provision and, according to him, most of the other millers
were on a fiscal-year basis and would get a good deal of benefit from
the offset for losses during the period following the tax. Whether
that is true or not, I cannot say.

Senator KIN(G. Take a case where the vendor of pork and lamb
and various other kinds of meat commingled them, so to speak, to-
gether, and )erhal)s sold his pork at a less price than he perhaps
would have been warranted un(er the market in order to increase'
the sale of his other marketable meats and, as a result of the whole
transaction during the year, there was a loss and it was impossibl6
to distinguish just where the loss occurred, whether it was in the
increased overhead or in the diminished prices at whichli he sold the
pork to increase the sale of the others, or bad management or wl-at,
what would be the situation?

Mr. TUIRNEY. Your examl)le simply shows the difficulty of working
out the accotinting problems involved in this thing, and about all.
that can be said is that we think we will be able to work then out
with a good deal of fairness.

Senator liza. You will just take a sword and cut the Gordiai:
knot?

Mr. 'TuIRNEY. I do not think we can use too much of a sword
on taxpayers. I

The C IAIIMAN. The subcommittee that had this provision up-
Senator George, you were chairman of it. Do you believe that this
change is for the better?

Senator GEoIIGi. I am inclined to think so. However, I have
talked with various people. The packers say frankly that it won't
help them at all.

'The CHAIRMAX. How about the little packers?
Senator Gt:omoc. The little packers claim it won't hell) then pri-

marily, but I do not see why it would not help them. The big
packers say it will not help them. They want it for 3 years, they
want to carry the loss over for the subsequent year to the tax. They
say that is the only thing that could help them. The textile people
tell me that it Woi't seriously affect them. Perhaps there is a weak
unit here and there on the verge of bankruptcy or receivership that
made no profits at all, although they (lid get a little "windfall" tax.
They might be slightly helped, but they say for the most part
during the taxable year in which they had this refund coming back
to them or impou.ded these taxes, that they all did show some
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actual profit, big or little, and they do not think it will affect then
very much.

Senator CLAx. The "windfall" tax is going to help a lot of these
little packers.,

Senator GEORGE. I thought it would help the little packers more
than anyone else.

The 0rAIRMAN. Senator, did you give any thought to the ques-
tion of the offset on the part of the processors, as to whether he
could apply it to the fiscal year or to the calendar year?

Senator "GEoRE. No; we gave no thought to that.
Senator LA FoLLE-rE. I do not think we should consider that,

Mr. Chairman, because in every case the Government will take a lick-

ing. I think that we ought to set the policy on the basis where we
think that the greatest equity lies, and then it will have to fall as the
incidence of business require.

The CHATIlMA. The reason I asked that question was in view of
what he said, that some miller had stated it would help some aid
not help others.

Senator LA FOILLErm'E. If you permit a taxpayer to take the op-
tion, it does not seem to me that it will be just to the Government,
assuming that you are going to impose this, tax.

Senator GEoRGE. Witiin the taxable year in which lie receives it,
within the calendar year in which he received it, would seem to me
to be the only basis on which you could apply it. I do not think
you could give an option. To my mind, this is the strongest consid-
eration. Perhaps the poor business man had lost during a part of
his calendar year, and-he nevertheless impounded these taxes and
got them back, but he had a net loss on his whole year's transactions.
Tog ive him the benefit of this amendment here i to give to the re,-
successful business enterprise an advantage that you do not give
to the successful man who has properly managed his business and
shown a little profit. In other words, here are two men that are
getting back a refund of the taxes. One by good business manage-
ment has shown profits during the year, and the other has not shown
them. One escapes the tax altogether and the other has to pay it.
That, to my mind, is the strongest consideration against it. That
is, assuming you are going to impose this tax.

I think I should state that, because I made inquiry of all of the
groups that are affected by it. Most of them think it ought to be
put in although the large packers say it does not help then and does
not afect them at all.

Senator GERRY. How will your amendment affect the little pork
packers in the case we had?

Senator GFom0o. I think it would probably help them.
The CHAIRMAN. Is there any other provision that you have sug-

gested here that goes to relief of the little packer?
Senator GEOG&o. We have suggested only one other thing, and

that is we have suggested the principle applied to the payment of
estate taxes bo applied to all payments under these windfall taxes;
that is to say, we have suggested lodging in the Commissioner the
discretion to allow these payments in installments over 1 or 2 or 3
years if necessary, in order to prevent the bankruptcy of these people
who, if they were called upon to pay this windfall tax at once, un-
doubtedly Would suffer greatly.
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The CITAI1MAN. You have given them the opinion for 3 years?
Senator GEOROE. Did you put in 3 years, Mr. Turned?
Mr. Tunxiny. I put in 2 years.
Senator GoRGE. Of course, that is a matter for the committee.
The CHAIRMAN. The estate taxes are 10 years.
Senator GEORoE. We were suggesting that same principle. That

is the only thing that the subcommittee had thought of as being in
the nature 6f relief, particularly to the small packers, and maybe
other processors who were weak and who received a considerable sum
of money now as measured by their total assets. To make them pay
it all at once or within 1 year, we certainly feel would result in
receivership in some instances.

The CIrAIRMAN. What interest would you suggest under that de-ferred payment ?W p r e t

Mr. T S percent.

Senator KNG. We are paying 6 percent to those that get refunds
from the Government.

Mr. TUiNEY. Yes, sir.
Senator KINo. That ought to be "cut, it seems to me. Perhaps not

in this bill, but in some subsequent measure.
Senator CouzsnNns. Senator Black had the list of concerns yester-

day or the other day, that were in bankruptcy or on the e1ge of
bankruptcy, and some of them saved from bankruptcy through the
decision of the A. A. A., and in those cases there were. large accumu-
lated taxes that were not paid because they were unable to be paid.
Is the cancelation of those contemplated? "

Mr. TU RNY. To the extent that the invalidation of the tax re-
sulted in the wiping out of assessments that would constitute unjust
enrichment under this bill?

Senator COXzENs. Assuming that prior to the decision of the
court, a lacker, exclusively a hog 'm ker-will luse that example
because he had no way of offsetting his losses in that particular
business-he had accumulated a back tax of. a couple of hundred
thousand dollars and had not been able to pay the Government be-
cause he did not have it to pay. and the Government took possession
of his plant, the receipts of the plant. That was done in some casts.
was it not?

Mr. TURNEY. I could not say for certain.
Senator CourvzEns. Is there anybody here that knows whether that

was done?
(No responsee)
Senator COvzUENS. I understood it was done, but I may not be

accurate.
Mr. TUNEY. I know that the statement was made in the hearing.
Senator BLACK. There are liens on file on some of them.
Senator CotvzrNs. When the Court decided the case, all of that

debt was canceled was it not?
Mr. Tmi"mY. 'ea, sir.
Senator COUZENs. So this does not only apply to the particular

money that was put into the Court when the case was being con-
tested', and impounded, but it applies to all of the accumulated taxes
prior to that time because of the inability of the corporation to pay.
That is all canceled. Would that be computed in the unjust enrich-
ment taxes ?
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. Mr. TU RNEY. Yes, sir; that would be treated tile same as any other
tax that was not paid.

Senator COUZENS. You are going to find not only the list, that
-Senator Black had, but you are going to find thousands of others
that cannot pay it, and I just wondered what the Government pro-
cedure was going to be in a case of that sort.Senator Gonom. This is the true picture. In many instances the
,processor on whom the tax was imposed did not have the ready
cash; and through the leniency or indulgence extended by the tax
collector, he carried the processing taxes until they accumulated into
eins.iderable sums. There are instances within my knowledge where
some small meat. packers were unable to pay the tax and did not
pay it because they did not have the money to pay it, and accumu-
lated a sum that is now equal to practically all of their assets, and
certainly they cannot pay, those taxes if they are forced to pa3y them
now; and they saved their tax, of course, by virtue of the decision of
the Court.

Senator HASTINGS. Would the accounts show, in the suggestion
Senator Couzens made, that those companies made a profit during
those years but just ('oul(l not get enough money together to pay
these taxes?

Senator GEoRao. Presumably, Senator Hastings, they were oper-
.ating on some profit, and they were l)asing on the tax to the con-
suimer if they could. Tlere is no doubt in the world that and
presumably the) did pass it on, or part of it.

Senator'HAsINOs. If they made a profit, this section here would
not relieve them, but if they did not make a profit it would relieve
them.

Senator GEORGE. That is true. This section here would mollify
the harsh provision on the taxpayer that lie must pay 80 per-
cent of this windfall profit of tax that he did not pay the
Government, and yet l)assed on, or the tax that he had impounded
in court and finally got back and yet. passed oni, and would not treat
it its a separate item of income, but would merge it with all of his
income during that taxable year, from the particular articles made
fl'om the commodity on which the processing tax was iil)osed.

Senator CLAm. Is not this the fact, that in the case of a lot of
little packers, that they were not able to pass on the tax in com-
petition with the big packers? That they had to go out and pay a
much higher price for the raw productt than the big packers did, and
at the same time had to compete with the big packers in selling
their finished or processed goods, and were not able to pass this
tax on, and at the same time this windfall tax raises what amounts
to a conclusive presumption that they did pass it on?

Senator LA FoLLMnr. I do not think that is it fair statement.
Senator GFiOG. That is their contention, Senator Clark. We (10

have some of the changes made in subsequent parts of this title
that will mollify that harsh, arbitrary rule to some extent.

Senator KINd. If they can show, in other words, 'that they did
not pass the tax on-

Senator GEoRGE (interposing). If they can show that, they would
not be liable, of course.

Senator KING. Several ,persons have spoken to me in regard to
this matter, and some have written that their alleged profits con-

I,
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sister of bills receivable or' accounts receivable which they never
46ceived and therefore they had no profits. On their books they
showed a profit, but they had trusted and given credit in several
liithlnces, my recollection is, to the persons who owed them very
large sums and who had gone into bankruptcy.

Senator LA FOLLErrE. When the taxpayer came to make out his
return, he would do in this instance just as in any other instance
as though he had any losses of that nature; he could, of course, get
lbdluction for that.

Mr. TuRNEY. That is right; he would get the bad-debt deduction.
Senator COuzENs. What Senator Clark said is substantially true.

Tlise big packers had a multitude of things, beef and sheep and
laiiibs and hogs, and they were not relying on hog packing to base
fhdriV profit or the success of their business, so that when this went
into effect there were literally thousands of packing concerns that
-only pack hogs, and they haa to go out and compete with the big
fellows in buying the hogs because of the scarcity; then they had to
go out and compete with the big packers in selling, and the big
packer did not rely upon the sale of this one product to make a
profit, so lie put the price down to a point where he could get the
business, and the little fellow could not do that because he had noth-
ing to offset the losses in the hog division of his business. It is
perfectly absurd to think that you can take those and lump them
all in one classification.

Senator LA FOLIMM'rEL. Of course Senator, if in that process, and
in order to meet the competition oi the big l)acker, he absorbed the
tax, he won't be liable inder this windfall provision.

Senator CouzmNs. If you use the rule that as I understand is in
tle bill, or was in the bill, of fixing the differential between the
pread of what lie paid for his goods and what he sold them for,

if that is the yardstick, he won't be protected under this provision,
and that is the yardstick that I understand is proposed to deter-
mine whether he did pass the tax on or not,. and that is an inequi-
table yardstick.

Seilator HASTINGS. That is what the Treasury Department sug-
gested as the easy way to determine it.

The ChAIRMAN. Is it possible to define it, .dividing this into two
classifications of the large and small packer?

Mr. TuIxnF.Y. I do not see how you can.
The CHAIRMAN. I do not, either.
Senator Gm.oitoE. The subcommittee could see no way, and the

smaller packers suggested a graduated tax. That, of course, would
in time be treating it just as ordinary income. That is what it would
amount to.

Senator HAsrImxos. This suggestion here is certainly some improve-
ment anyway.

Senator BLACK. Frankly, Mr. Chairman, I clearly do not under-
stand it. I would like to fnd out.

Senator Gpoau. Mr. Turney, will you please explain just what
it is that this change means?

Senator BLACK. May I ask one or two questions which would
clarify it in my mind?

Mr. TuitNEY. Certainly.

57-
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Senator BLAcK. If a profit is made of 1 percent or 10 percent,.
there is no difference so far as the proposition of the tax is concerned,
under this amendment?

Mr. TuxEY. You are speaking of the ratio of profit to gross sales
Senator BLACK. Yes.
Mr. TuRNEY. This bill makes no difference.
Senator BLACK. The amendment?
Mr. TURNFY. Neither the amendment nor the bill.
Senator BLACK. This is a tax on the amount of unpaid processing

taxes. That is really what it is.
Mr. TUiNEY. To the extent that the taxes were passed on.
Senator BLACK. To the extent that they were passed on. You

have a provision here, a provision which I do not quite understand.
If there is a loss by the company, is there any tax imposed under
this amendment?

Mr. TURNEY. Under the amendment, if there was a loss on the.
processing business for the entire year, there would be no tax
imnosed.

Senator BLACK. If there is a profit, how much tax is there? Is it
limited to the amount of profit made?

Mr. TURNF.Y. Under the statement of the amendment it would be,
limited to the amount of profit made on the processing based. (tIl
the entire year.

The CHIAIRMAN. Eighty percent.
Senator BLACK. And you (1o atteiml)t to limit it in those figutos

to the part of the income which came from the particular thing
processed?

Mr. TUItNEY. That is right.
Senator BLACK. Suppose it covered all of the goods and did not

merely cover the processing part, then would that not automatically
bring' about what they have been speaking about, a relief to the
small packer who is engaged, for instance, only in packing pork,.
and who is not, like the larger packer, engaged in various other
types of business?

Air. TUnNEY. If the small packer who was only packing pork aid
has no other business, it would not make any difference'whether it
was limited to that business or not., if that is all of the business he
had. To the people who have other lines of business, it would be,.
I think, purely accidental whether taking into account all of their
business, if the rest of their business wag profitable, they would be
better off, not taking it into consideration, and if they had losses in
their other line of business, of course, they would be better off in tak.
ing those into account.

enator BLACK. And you believe that you can figure ouit the differ-
ences from the books of account?

Mr. TuJ txIY. I have been advised by the accountants in the Bu-
reau that they think this can be done.

Senator Bi,.\ti. Suppose a nma here has not paid the ta.: to t;,L'
Government but has paid it back to his purchaser. What effect is
he in here? This does not eliminate him

Mr. TunINEY. He is taken care of by a later provision.
Senator BLACK. In this bill?
Mr. T'npY. Ii that bill; yes.

• 58
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The CHAIRMAN. It seems to me that the subcoimmittee lils tsIade
.ii very wise suggestion here. All iii favor of this particular amend-

ient, will say aye.
(The amendment was agreed to.)
The CHAIMAN. Now go to the next.
Mr. TunNeY. The next amendment, paragraph 2 on page 1, con-

sists entirely of rewording the paragraph for clarification without
any change" in substance. That is the paragraph which taxes the
middleman who got a rebate of the amount of the tax front the
processor, although he had passed it on to his customer. Thtire is
no change in substance there.

Senator Kixo. Do you think that is workable? Have you any
data that show the feasibility of that?

Mr. TunNEY. Well, it is like the rest of the bill, Senator. It is
something entirely new. I think it is only fair to say that there
is probably less (lifliculty there than in the case of the processor.

The CIIAI IMAN. The h-ouse bill (lid not treat with the middleman?
Mr. TUII:i. This is in substance the same as the House bill.
The CHAIRM AN. You think this is all right, Mr. Turney?
Mr. 'INEY. Yes, sir.
The CHA.CfA.M-. All in favor of that amendment will say aye.

That includes what?
Semtor GpoRimG. All of no. 2.
The CHAUIMA.x. That takes in the latter part of page 1 and the

first, five lines of page 2.
All iii favor signify by saying aye.
(The amendment. was agreed to.)
The ChAIRMAN. Now, paragraph 3.
Mr. Ixm y. Paragraph 3 is a new provision. It is technical in

nature and actually has no application to the processing tax aspect
of this thing. It is necessary because this bill relates to unjust
enrichment not only from the processing taxes, but from any other
excise tax, and relates to unjust enrichment by way of rebates as weli
as by way of nonpayment.

The House bill was set up on the theory that when a refund was
made, the income should be computed by a redetermination of the
net income for the year in which the tax was paid, disallowing the
deduction for the tax paid.

This change would treat the refund as income and compute the
unjust enrichment for the year in which the refund was made.

The state of the law for general income-tax purposes on the treat-
ment of refunds of taxes which have been deducted, for prior years
is somewhat doubtful, but this change in the bill conforms to the
practice which is the one which the Bureau of Internal Revenue
now thinks is correct and would like to follow.

The CHAIRAMAN. Without objection then, no. 3 will be agreed to.
Senator CovzENs. Does that include subsection (b), too?
Mr. Tunit:y. No, sir. That is down to that subsection.
Senator KINm. You said "other excise taxes." To what (lid you

refer?
Mr. Tmrx xy. This title in terms relates to unjust enrichment-with

respect to any Federal excise tax. That. term is defined to mean
generally speaking, the excise taxes with respect to manufactured
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articles and commodities of the sort which are ordinarily passed on
to the purchasers. I

Senator WAiSH. I have a memorandum given to me which states
that there are more than 200 different articles under certain provisos
on which Federal excise taxes are imposed at the present time, and
some of the more important of these are automobiles, tires, candy,
radios, refrigerators, chewing gum, tobacco, liquor, gasoline, oils,
and so forth. Also such service as telegraph, telephone, radio, cable
facilities, safe-deposit boxes, electric energy, and many others.
Would this provision apply to all of these?

Mr. TuRNFY. That is right, it would.
Senator WAsmi. They all have to make returns?
Mr. TURINEY. They only have to make returns when they get the

refund of one of those taxes, or fail to pay one of those taxes.
Senator HASTINGS. It does not apply, generally, to having paid

these taxes in the past, and the question whether they passed them
on in the past.

Mr. TUJNEY. I won't apply to anyone who paid his Federal taxes
and does not get a. refund.

Senator KiNo. I do not understand that yet.
Senator CONNALLY. Suppose on an automobile, for instance he

paid the excise tax and passed it on to the customer and they alter-
ward got a. refund, does it apply?

Mr. TURNEy. That is right.
Senator CONNALLY. You would make him show how much lie paid

out of that particular source of revenue?
Mr. TuRNiY. That is right.
Senator CONNALLY. And you tax him 80 percent of that?
Mr. TUJiNEY. That is right.
Senator GEoRo. It applies generally and not merely to these par-

ticular processing taxes?
The CIIAn1iMAN. Without objection it will be agreed to.
Mr. TURNry. Subsection (b) excludes from the computation of

this unjust enrichment three classes of cases. The first one is the
most doubtful.. I think the second and the third are quite clear.

Senator KINo. You mean doubtful as to constitutionality
Mr. TUmuzEY. No. The first one involves some question of policy,

and that is the case where the taxpayer had the articles on hand oui
the date the tax was terminated, that is January 6, 1936, in the case
of the processing taxes. Some of the witnes,es objected to bringing
in the articles which were not sold during the taxable tax period, for
two reasons.

First, they say that there is no logic in talking of passing on a
tax after the tax ceased to be in existence. Second, they point opt
that they may have some of these articles on hand for years, and
that the thing ought to be cut off for that reason to keep the com-
putations from going on forever.

Senator GFonoR. Under this (b) what the taxpayer sold is mer-
chandise, and after the tax was declared invalid, that.does not-come
into the picture.

Mr. TURNEY. That would be the effect of class 1.
The CHAIRntAN. That it would not have any effect if he sold it

after the law was declared unconstitutional.

II U
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Senator GHioig. Yes. The House bill seemis to cover that period
immediately following the invalidation of the tax, as I understand it.

Mr. TURJNEY. That is right.
Senator GpORO. And this takes that out, because after the tax is

declared illegal and void, of course they would not pass on the tax
even though they made profit on the goods, or substantially the same
profit. It seems to me at least that that contention on the part of
he taxpayer was entirely valid.

Senator CONNALLY. 'That is the theory that we are letting them
have refunds on floor stocks and other things that they had on hanid,
all the tax automatically went off.

Mr. TURNFY. Of course, the floor stock refund provisions of the
House bill gave that refund only when the taxpayer showed that he
has cut his prices. To some extent the House bill and the refund
provisions recognized the possibility of passing the tax on after it.
ceased to be in existence.

The CHAIRMAN. I do not see how he could pass it on after it ceased
to be in existence.

Senator BLACK. It seems to me it is very unsound for us to proceed
on the windfall tax on the basis that they passed it on, and then
after the tax is repealed, to say that they are still passing it on.
The trade and business is free from the effect of the tax. It might
be a psychological effect.

Senator LA FoiLm ,rE. As I understand the question, the conten-
tion of the Department of Agriculture was that many of these
people had fixed a price on their goods that included the tax and
that they contimed that for a period after the tax was declared
unconstitutional. In other words, that as a matter of fact, they were
still including a computation of the tax in the sale price of their
commodities to the customers even though the tax had been declared
invalid, and as I understand it, that was the reason that the House
had this provision iii it.

Senator CONNALLY. Is that not such an intangible thing that you
could never enforce it? Why bother with it?.

Senator LA FOLLEWrrE. I was simply trying to present, so that the
committee could have it, the theory behind both of these suggestions;
the one that the House made and the one that is now contained
in subsection (b).

Senator KINO. Presumptively when the tax was stricken down,
some would cease to pass it on and prices would automatically ad-
just themselves to the situation.

The CHAIRMAN. Wherever there was competition, it would seem
to be impossible to pass it on after the tax was declared unconsti-
tutional. All right, now let us proceed.

Mr. TUJRNEY. Clause (2) is a provision which the Treasury is in-
clined to favor as really an oversight in drafting the original bill.
That is the provision which excludes the cases where the taxpayer
has repaid to his customer the amount of the tax which he had
passed on to him.

Senator KINo. Are there many cases of that kind?
Mr. TuNRY. Yes; that has been done very widely.
The CHAIRMAN. The House bill permitted that, did it not?
Mr. TURNy. The House bill took care of it by allowing an offset

of that amount against the amount of the burden which was shifted
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as computed. This really merely simplifies the procedure. You do
not have to make any computations at all.

The CHA.NtAx. Now, take no. 3. What is that?
Mr. TunNey. No. 3 excludes any income from articles with respect

to which the taxpayer would have been entitled to a refund even
though the tax had been valid; in other words, the exports and the
charitable distributions.

Senator CouzExs. And sales to the Government?
Mr. TjftNx.Y. Yes. I think that is a proper provision.
The CHAIRMAN. Without objection (b) will be agreed to. Now,

go to (c).
Mr. ru1iN)xY. (c) is the provision for computing the net income

from the part of the business with respect to which the tax wits not
aid. Paragraph (1) is substantially the provision in the House
ill which says that it shall be computed by apportioning deduc-

tions to the gross income fi'om those sales.
The CHAIIMIAN. SO that (1) is just the same as the House bill?
Mr. TURNEY. Yes.
The CIIAItIMAN. Proceed with no. 2.
Mr. TURNEY. Paragraph (2) is an attempt to simplify that prob-

lem which is very difficult, and that is what some of the discussion
has related to, by giving the taxpayer an option to compute that net
income on the basIs of his average net income per bushel of wheat
or per bale of cotton for the entire taxable year, and it will very
much simplify time problein.

The CIIAIMtAN. You mean the calendar year?
Mr. TuiNsmY. For the taxable year, whether it is the calendar

year or the fiscal year.
Senator LA FOLIJI. That is the point you brought up, Senator

King, and the witness testified how many computations would have
to be made.

Mr. TutNEY. This is the provision they asked for to take care of
that, and we are inclined to think it is a good idea.

The CHAIRMAN. Without objection no. 2 will be agreed to.
Senator KINo. Have you conferred with any of those who made

that coml)aint about the mysterious qualities of this provision, so
that they are more or less satisfied with it?

Mr. TuNEmY. Of course, I have not submitted this language to
them. I had the language which they suggested, and .1 am sure
that this language carries out the policy that they were asking for.

Senator KiNo. Senator Bailey and Senator George should be able
to advise us as to textiles.

Senator GFooE. This raises the whole question of what Senator
Clark said about the packers, and what Senator Couzens said about
it an(l what others have said in regard to other processors. The
whole theory under which it is determined that they did not pay the
tax and yet passed it on is i'ather arbitrary, and it may result in
casting upon a taxpayer an impossible burden to show that he (lid
not pass it on, but this does simplify it. This option to the tax-
paver does unquestionably simplify his accounting and does make his
task easier and makes it possible for him to show what actually
happen ed in his business, without going through each invoice and1
following' down the raw material (lown to the sale made of the
proet.ssed article.
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Senator LA FOLM-Wrs. On the other hand, also it has the advan-
tage of simplifying the problem from the point of view of the
Treasury if the taxpayer, elects to use this method.

Senator G1onoE. And undoubtedly they will so elect,. All of the
textile people say they will elect this because, irrespective of how it
cuts, it will be to their interest to do it, and it is the only method
by which they can really present it.

Senator BLACK. That would meet the situation suggested by the
leather people also, does it not? I

Senatoi' GEORo. Yes. , I think all of them favor this simplifica-
tion of it or this option given to them. So far as I know, all of the
processors who have talked with me seemed to think that this would
be helpful both to the Government and to them.

The CHAIRMAN. Mr. Turney, here is a letter on this proposition.
from the American Hospital Association [reading]:

In behalf of the hospitals of the American, Catholic, and Protestant Hospital
Association;, which our committee representO, we visl urgently to request that
the Flnance Colmnitte.e of the Senate modify the provision contained In section
501 (e) 3 of H. R. 12395, covering refunds such as may be made to hospitals.
as the ultimate consumer, by processors from excise taxes recovered by them
through order of the Supreme Court.

A number of these processors have expressed their desire to pass on to our
hospitals, the hospital's share of tlese recovered excise taxes, a soon as they
con be assured legally that they will not be called upon to pay them a second
time. Section 501 (e) 3 provides that this must have been done prior to
March 3, 1936, or a bona-fide written agreement entered into prior to that
date. Our hospitals, I regret to say, have not received these refunds and do
not have such a written agreement.

It Is muy unde,'standing that your Committee has under consideration the
liberalization of this section; such as the a(lvancement of this date. Accord-
lngly oil belmlf of our hospitals, we sincerely request that some such amend-
ment he made to the present bill whereby these processors will be given tile
opportunity to miake proper refunds to hospitals, before the taxes provided
for In this lill become effective.

Charitable hospitals, as you know, have received no direct Federal aid toward
the needed hospitalization that they have given to those on relief. Their em-
ployees' wages have been reduced, their plants have depreciated and they
have gone Into debt In order to render this service. 'They now ask that pro-
vision be made so that they can obtain the refund of these excise taxes to
which they originally were entitled under the A. A. A.

Have you read this communication?
Mr. TUnNEY. Yes.
The CHAIRMAN. That has been taken care of?
Mr. TuRNEy. Yes.
Senator GtoRoo. That relates to the date of March 3.
The CHAIRMAN. Without objection, No. 2 on page 3 will be

agreed to.Now (d).
Mr. TunNEY. The changes in paragraph (d) are purely clerical.

They are in the nature of cross-references to the new paragraph (3)on page, 2.
Tile CHAI ' W. You have suggested those?
Mr. TURNEY. Yes.
The CHAIIIMAN. Without objection they will be agreed to. How

about (e) oi page 4?
Mr. rURNY. (e) Is the provision for computing the extent to

which the tax was passed on. The change there is to give the tax-
63884-pt. 7-26----5
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payer an optional method of computing that on the basis of averages
for* the year. It is a provision which the textile people and the
milling people particularly asked for, and which we favor because
it will simplify it.

The CITAInMAN. That takes in all of (e)?
Mr. TUvyNmY. Yes, sir.
The CHAIRMIAN. Without objection that will be agreed to. How

about (3) on page 5?
Mr. TU Fnxy. here is one little thing at the end of (e) which is

new, and that is giving them credit for the amount by ivhich the
tire tax was increased on account of the invalidation of the process-
ingtax.The CHAIRAN. You suggested that, I understand?

Mr. TUNNEY. Yes, sir.
The CHAIIMAN. And that was presented to us?
Mr. TURNEY. Yes.
The CHAIRMAN. Now, no. (3).
Mr. TURNEY. The next substantial change is on page 5 with respect

to the tax-year period. The House bill provided for computing
this passing on the tax by comparing the margin during the wind-
fall period with the gross margin and with the 5-year period pre-
ceding the tax. The cotton textile people in particular have asked
that that 5-year period be made 6 years in order to include 1927,
which was a good yar, and to balance what they claim is the un-
favorable effect of using 1928 to 1932.

The CHAIRMAN. What did the Treasury think about it?
Mr. TURNEY. Well, as far as the fairness is concerned, there seems

to be a good deal to their contention. Of course, the longer the
period is made, the more extended our investigation has to be. How-
ever, if the committee thinks that the. equities demand the length-
ening of the period-

The CHAIRMAN (interrupting). Was the- subcommittee unani-
mous on that?

Senator GFrORo. Yes; I think so.
The CHAIRMAN. Without objection it will be agreed to. What

is the next one?
Mr. TuimY. In paragraph (2), beginning at the bottom of page

5 or at the top of page 6, there has been written in a provision which
the cotton people asked for, which takes into account in computing
their p resumption as to how much tax was passed on, the direct
manufacturing costs.

Senator CotJzExs. That would cover the extra cost of the N. R. A.?
Mr. TUiRNEY. Yes, sir. The House bill allowed the direct manu-

facturing cost to be shown as evidence to rebut this presumption.
This change would take into account in computing the presumptive
shift of the 'tax, and I do not think that we are inclined to oppose
that change.

The CHAIRMAN. Without objection that will be agreed to. Now,
no. (3) ?

Mr. TURNEY. That is a provision with respect to the March 3
date.

Senator GEonoR. That was the point that'was raised in the Hospi-
tal Association letter that was read.
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Senator Bnt. In determining the direct manufacturing costs,
you take a large packer-would he be required to keel) separate costs
for the hogs or the cattle, or can he put it all in together?

Mr. TuItNiy. All through this tax it is necessary for this purpose
and other purposes to apportion deductions of which the direct
manufacturing costs are one, to the taxed articles. In the case you
mention it would be pork.

Senator BYRD. Wouldn't that be practically impossible because
with cattle there was no processing tax, and with sheep there was not.
A large packer handles all of those things. It seems to me it is to
the advantage of the big packer and the disadvantage, as Senator
Couzens says, of the small man who handles hogs alone.

Senator "(ouznms. As I pointed out previously, Senator, I think
any kind of an institution must keep a cost accounting system, and
he must have a cost basis which involves a distribution of the manu-
facturing costs, and he would ordinarily have that, in any event.

Senator BYlm. It seems to me it would be most difficult to segre-
gate the overhead costs of Armour & Co. on hogs alone.

Senator CozRNS: They must do it in order to get their costs.
Mr. Tuir4Y. It is necessary as to the overhead costs, of course, to

prorate them according to the volume of the various packers.
Senator CONNALLY. Most modern packers would have a separate

hog account, would they not?
Mr. TUtRKY. I should think so, for their own accounting system.
Senator CONNALLY. They would want to know whether they are

making money on the hogs or losing on the hogs.
Senator BYRD. But there are a lot of overhead costs.
Senator CONNALLY. They would prorate those.
Senator LA FOLLETTE. It is inherent in the business, otherwise they

would not know anything about their business if they did not have a
cost accounting system. The packers can tell you about what every-
thing costs except the squeal.

Senator BYRD. I think that is very true, providing you had taxes
on all the other articles that they handle. In this instance, only the
hogs were taxed. Cattle and other things were not taxed.

Senator (~oitor. In reality, this (toes not inject a new principle.
It simply bring it under the equation.

Senator B11u). I do not object to it; but it certainly gives them
a chance to apportion the costs.

Senator KINo. I think that the entire effort to enforce this, while
I think these people that have an unjust enrichment ought to refund
to the Government, but it simply means, I think, a vast amount of
work to the Treasury, and a large amount of employment for expert
accountants and lawyers, and the result will be quite unsatisfactoryto everybody.The ArMAyN. Without objection, we will agree to it. The next?

Mr. TuRNKY., The next change relates to the March 3 date in the
House bill. •

Senator CoUzNts. You have extended that to the thirtieth day after
the enactment of the act?

Mr. TuRKN.Y. Yes; it allows all rebates made after 30 days of the
enactment of the act, and after that if It relates to a contract which
they had on March 3.
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The CIIA N. And the contract was the closed date of March 3?
Mr. TuRlNY. Yes sir.
The CIHAIIVRM . Without objection, that will be agreed to.
Senator BlACK. Does it still have to be in writing?
Mr. TuINiY. All rebates up to 30 days after the date of the enact-

ment of the act that are actually made will be actually allowed,
whether there was any contract or not.

The CHAIWMAN. Let us take (g).
Mr. TunNPY. The first change there is simply a clerical change to

clarify the provision.
The new sentence added was suggested by some of the accountants

in the Bureau and is to this effect, that where the taxpayers' records
are not sufficient to show the quantities of commodities going into
particular articles the amount shall be computed by the conversion
factors which were used for these purposes under the Agricultural
Adjustment Act.

The CHAIRMANT. Without objection, that will be agreed to.
(h), there is no change.
Now, (i).
Mr. TUInNEY. The words added there are a clerical change. Since

labor costs are shifted over into a presumption, they are excluded
by those words.

Senator Kixu. Where you say there is no objection, you mean to
the House bill? Does that mean that the Treasury Department is
satisfied with the phraseology and with the entire principle an-
nounced in the House bill deaflng with these questions?

Mr. TulimY. These amendments include al the changes in word-
ing which we have to suggest to the House bill.

The ChAIMAN. And this is also the recommendations offered by
the subcommittee that studied the proposition?

Senator GEOnE. Yes.
The CHAIT MAN. The next?
Mr. TunNEY. The next is at the top of page 9. That first change

is a shift in the position of the underscored words to clarify it and
no change in substance.

The CHAIIMANI. Without objection, that will be agreed to.
Mr. TuIRNEY. Paragraph (2) is a definition of the term that was

used on the first page, the termination of the tax, and it is defined to
mean where the tax was held unconstitutional, the date it was so
held.

The CAIRMAN. Without objection, it will be agreed to.
Mr. TuRNEY. Paragraph (3) is the definition of refund or credit,

which excludes refunds and credits made in accordance with section
21 (d) of the Agricultural Adjustment Act or 621 (d) of the 1932
Revenue Act.

Senator CouzENs. That straightens out what the taxpayers were
alarmed about in the House bill where it seemed to exclude all
refunds which were not excluded in 21 (d) of the A. A. A.

Mr. TuRNEY. Yes; that is taken care of in these amendments.
The CHAIRMAN. Without objection they will be agreed to.Mr. TuRNneY. Paragraph (4) is a definition of the term "tax ad-

justment", which has been used to refer to these rebates to customers,
and it is drafted in accordance with the other provisions of this
March 3 date.
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The CUAI tAN. Without objection it will be agreed to. Now, (k)

oil page 10.
Mr. Tunm Y. Those changes are purely clerical and allow an offset

for the rebates made to the purchaser.
The CITAIIIMAN. Without objection it will be agreed to.
Mr; 'rPEnEY. The changes on page 11 inserting the words "the

other" are relyy clerical.
The CHAIRIMAN. Without objection, it will be agreed to.
Mr. TrmINfy. The change on page 12 requires every person who

has had his taxes impounded or did not pay them or who got a -rebate

from a processor or who got a refund of" one of those taxes, to file

a return and show whether or not he passed the tax on. It, will be
helpful, in administering it.

Llihe CHIAMANN. Without objection, that will be agreed to.

Mr. TUvANEY. Paragraph (c) on page 13 should be underscored.

It is not. That is a new provision whici Senator George spoke of.
Senator LA FOLL,.IrE. Will you read that, please?
Mr. TuttNEY. Yes. It is a provision for the extension of time for

the payment of the tax, modelled after the estate tax provision.

Tile CHAIIIMAN. This is rather important.
Senator Greiener. I was disposed to think that we might allowed

them three or four years. Where you take a case of a. lalf a niil-
lion dollars or a million dollars to be repaid. It is discretionary.

Of course it is left within the discretion of the Commissioner, and

lie will safeguard the interests of the Treasury if lie does grant the

extension, but I think this is the one way of softening the blow to

the man who is going to pretty nearly if "not altogether shoved over

into bankruptcy if he has to pay this tax in 1 year.
Senator LA FoLmn'r. I would like to have it read, Mr. Chairman,

because this has been drafted since the subcommittee meeting, and

we agreed on principle, but this is the language to carry it out, and

we have not had a chance to see it.

Mr. TtmimY. The provision is as follows [reading]:

(C) If til Conmllssoner finds tit the pyent on the titte date of any

part of tie iamomit delermhned 1y tile taxpayer as the tax would Impose undue

lisirdilipl upon tile tax paYer, tile Commissioner may extend the time for pay-

meat of illy sih part not to exceed 2 years from the die date. Ili such

ease tile amount with respect to which the extenslk( Is granted shall be paid

on or before the (late of the expiration of the eriod of the extension, and

the running of tile statute of limitations for assessment alld Colleethon 'Shall

be sl nlgpmed for the period of any such extension. If an extension is granted

the Conlni sooner may require the taxpayer to furnish a bond iln such amount,

not exceeding double the mniount with respvet to which the extension Is

granted, and with such sureties as the Commissioner deems necessary, con-

ditioned up)on tile payment of the amount with respect to which tile extension

Is granted il accordance with the terms of the extension. There shall be

collected, as a part if any amount with respect to which an1 extension ts

granted, interest thereon at tile rate of six per centum per antum from the

expiration of six months after tile due date of the tax to tile expiration of

tile period of tile extension.

Senator HASTINGS. I do not think that helps them at all. If lie has

to give that bond to pay the money, lie can go and borrow it front
tle bank just as welf as he can give the bond. This is a bond to

pay money; it is not a bond for faithful services or anything of that

sort.

! li
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The CHAIRMAN. If there was not some security put up, ill the
meantime they might get rid of any property they had left and go
out, of business.

Senator GI0R0E. That is in the discretion of the Commissioner.
Of course, he might exact-and he probably would if he thought
the interests of the Treasury would suffer-he might exact the
security.

Senator HASTIrGS. He does not have to?
Senator GroRnoG. No.
Senator LA FOLLE-mr. It is only in the case where the Commis-

sioner thinks there is danger of the Treasury not collecting the tax.
Ile is not compelled to do it. If the discretion is to be exercised,
it seems to me you can also trust the officer exercising it to use his
discretion with regard to whether lie will require a bond or not,
and I think it is fair to assume that lie would only require it where
lie thought the interests of the Treasury were in "jeopardy.

Senator CouzE,.Qs. Where the assets m;Iight be liquidated?
Mklr. KHKN'r. May I make an observation on that that I think might

be of some value? This provision is similar to the one contained
in section 2T,2 with relation to the extension of time to pay other
taxes. Under that section, also, the Commissioner has discretion
to take a bond.

I have been rather intimately connected with the administrative
matter for extensions of time under that section and where the con-
dition of the taxpayer is such that it is impossible for him to ob-
taini a bond we have accel)ted such security, other forms of security,
as the nature of the taxpayer's situation would permit him to give;
in other words, it has been that what we have tried to do is simply
to be sure that the situation from the point of view of collecting
will not be any worse at the end of the period of extension than it

was at the beginning.
Senator H[ASTINGS. Mr. Chairman, I thought lie was compelled

to give the bond. I see now that it is a matter of discretion with
the Commissmoner.

Senator GzonoRp. I think this period of 2 years might well be
extended to 4 years, because it is still in the discretion of the Con-
missioner, and it gives him some leeway.

Senator CouzmNs. I move that that be done.
The CHAIRMAN.. Why can we not agree on 3 years?
Senator COUZENS. As long as it is in his discretion, why not leave

it as a maximum of 4 years?
The CHAHIMAN. Mr. Kent, it requires a bond in double the

amount-that is the present law?
Senator CONNALLY. It is discretionary.
The CHAMMAN. Do you think we ought to have it double the

amount?
Senator GmOmR,. Not exceeding double the amount. That leaves

it within his discretion to put it at less.
The CHAIMAN. The amendment is to give him 4 years?
Senator CONNALLY. I second Senator George's motion to make it

4 years. It is discretionary, anyway.
Mr. KENT. On the income tax, we can grant an extension not to

exceed 80 months.
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Senator CONNALLY. Make it 3 years, then.
Senator CouzrENs. Well, make it 3 years.
The CHAIRMAN. Is it agreeable to the committee to make it 3

instead of 2?
Senator GEo., I move that it be 3 years.
The CHAIRMAN. All in favor will say "Aye."
(The motion was adopted.)
Senator COUZENS. May I draw the witness's attention to the sec-

ond line on page 13? Should that not be the amount determined
by the Commissioner instead of the taxpayer?

Mr. TURNEY. Of course, the amount which is due with the return
is the amount shown on the return as the tax. If the Commis-
sioner determiness more to be due, that is a deficiency; and under
this bill the general provisions for extensions of time with respect
to deficiencies would be apl)licable.

Senator COUZUENS. Does that language cover the amount when the
tax)ayer determines the less amount of tax than is due? I did not
understand why you should put this in there as "the taxl)aycr." I
think it should be not the taxpayer, but also what the Comnmissioner
determines.

Senator KINio. It takes some time for the Commissioner to make
an investigation, and to ascertain that a larger sum is due. There
might be a hiatus of several months.

Senator BARKLEY. Why is it necessary to put in here these three
words, "by the taxpayer'"?

Mr. TWimnty. If the committee thinks this same period can be
allowed for the extension of deficiencies-

Senator BARKLE:Y (interposing). Why not leave out the words
"by the taxl)ayer"l?

Mr. TumiNEY. I would like to have a chance to check into the best
way to say it..

Senator BARULEY. As you suggest, Senator Couzens, that sounds
as though it leaves it all up to the taxpayer. Of course, in
making out his preliminary return, he fixes what le thinks is
due. That is subject to approval by the Commissioner, and lie may
find there is some more due. I suppose this is intended simply to
cover the preliminary return, and a taxpayer himself who in the
first instance does determine what he owes.

Mr. TunNF.Y. Yes; under this provision the extension provided
for here would be applicable only to the amount. of tax contained
on the return, and deficiencies would be governed by the general
provision. It would be possible to make it apply to both if the
committee so thinks.

The CHAIRMAN. Look into it, Mr. Turney, and see how that should
be worded.

Senator GEoRaE. I think it should be applied both to the amount
shown and the amount determined,
The CHAIRMAN. Without objection that will be agreed to. Now,

section 505.
Mr. TuRNFY. Section 505 is the.provision which makes the wind-

fall tax applicable to any possessions. A similar provision was in
the House bill. It has been redrafted generally to make it clearer
that the windfall tax applies in a possession only when the excise
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tax in question was made applicable there. As to the most of the
excise taxes, the possesions are all like foreign countries.The other change is substantial and provides that tile windfall tax

applicable ill the possessions shall be collected by the Internal Reve-
nue Department of those possessions, and they shall keep the pro-
ceeds. That seems to be a sound principle, because the proce: sing
taxes, to the extent that they al)ply in tile possessions were turned
over to those possessions, in(l also l)ecause our Federal Internal
Revenue Bureau has no adequate niach inery for collecting thes:a
taxes in the l)osseions.

The CHAIMAN. Without objection that will be agreed to.
Now, let me ask you this. How much less revenue by virtue of

that modification will be involved? We exl)ect(d to get $i00,(}00,000,
lil we not, out of the windfall

,Mr. 'l'UINEY. It was close to $100,0,90,000; that was the estimate.
The changes which would result in lost revenue, are first, tihe oliset
for the losSes (luring other parts of the year. I imagine we coul(l
give you sotite kind of an estimate on that. I am not 1)teparel
to do, it now.

The CUAIR iArN. Well, the coninlitte" wanted just a rough estimate.
Mr. 'JuiINY:. I could not. even do that. I would have to turn that

question over. There are several other clhinges which would afl'ect
the Ievelue, l)ut not to any great extent.

The CHAIINMAN. Get us til) soma ilea about it.
Senator Oi:oiumr. I questionn whether the first change will seriously

affect the revenue in any way.
The (CAlnMAN. This 'last anmendment giving them 3 years is going

to affect the immediate needs.
Mr. TuiNxsY. Yes; it would affect the amount collected in the

first year.
Senator CouzENs. that is only optional, anyawy.
Senator KINO. I think that those who can pay, Will pay, rather

than be taxed the 6 percent in there, because if they have any linan-
cial standing, they can borrow the money from the banks at very
much less. It w;uld be the poor people.

The CHIRM1AN. The subcommittee , has done a very good job on
this. Thank you, Mr. Turney, very much.

Without. olbjection, this ajnen(lieit as amended will be agreed to.
Now, let us get to the refundl proposition.
Senator BAIUl(LEY. On the refund, the special committee has gone

over that title and has made some revisions. Mr. Kent advises tie
that they have not got the amendliments hero yet. Are you going to
have a meeting this afternoon?

The CIAIRMAN. Yes; we will.
Senator BAumiY. They will be be ready this afternoon. If it

goes over until tomorrow, we can have them in mimeogra)h form
Ii it complete new title like this, which is-much more easily under-
stood, but we are not ready to make the suggestion this morning,
because the experts have not gotten the draft completed.

The CHAImAN. Let us take up this foreign-credit proposition
and get it out of the way.

Mr. Parker, will you address yourself to that?

III,
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Mr. PARKER. There are a number of sections here dealing with
foreign corporations. We have been over that ground once. Do
you want to start from the beginning?

The CHAIRMAN. We want to get it straightened out this morning.
Senator KiNo. Let me ask one question. Mr. Parker, are you

familiar with the testimony of Mr. Birnhauer, of Amsterdam, who
made a statement before thie Ways and Means Committee?

Mr. PARKER. Yes, sir.
The CHAIRMAN. He appeared before our committee also.
Senator KiNo. I was not here.
The CHAIRMAN. I think before we get into that, I should read a

letter from the State Department on this foreign-credit matter.
Thin need not go on the record.

(Off the record.)
Senator HASTINaS. Does not that foreign tax depend a good deal

upon the general policy that you are going to adopt?
The CHAIRMAN. Yes; it is related to whatever rate we may agree

upon.
Senator HASTIN S. Does it not also depend upon whether you are

going to follow the general policy set down by the House, or
whether you are going to do what has been suggested here in your
hast prot;o0sal? Let us ask Mr. Parker about it.

The CHAIRMAN. Mr. Parker, do you think you could handle this
matter before knowing just what we are going to do with refer-
ence to corporate taxes?

Mr. PARKER. I do not think you can handle the complete situation
until that question of policy is determined.

Mr. BEAMAN. I think that is subject to this modification, and I
think Mr. Parker will agree with me You cannot settlee intelligently
the foreign-corporation situation until you have settled the domestic
corporation, but I see no reason wihy 'you cannot settle in advance,
whether or not you are going to make the change in the taxation of
the nonresident alien individuals as the House bill did. As far a
I know, that has nothing whatsoever to do with the corporation
except as it effects s one narrow point about taxation of dividends.
If that can be left over, it can be disposed of afterward.

But the general taxation of nonresident alien individuals can be
settled independently of the other. Mr. Parker may differ with
me, but that is the way it looks to me.

Mr. Pmmmm. I think that is correct.
(Off the record.)
The CHAIRMAN. Now, Mr. Parker, will you proceed?
Mr. PAnKE14. In Frane-. fhe income tax ik in, oed on a scheduler

basis and will have a different rate on the income from salaries
and compensation for services, than what" they do on income from
investments, for instance. I am not acquainted with all of the de-
tails, but I believe they have as many as four or five different sched-
ules for the levying of the assessment of their income taxes, so their
rates on nonrPsident aliens may vary somewhat, in proportion to the
rates on the French citizens, lel)endino upon th, source from which
ihe income is derived. It runs as high as 18 percent in some in-
stances.

The CHAIRMAN. Mr. Parker, will vou give to the committee, first,
just i )icture of what is proposed to' be done?
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Senator KiCIo. May I ask one question? I suppose it is conceded
that both in Canada and in Paris and in London particularly, and
perhaps in Berlin, on exchanges and the bourses of those countries
American securities are bought and sold and American stocks anf
bonds are largely dealt in?

Mr. PAR KIL. That is correct.
Senator KiNo. And foreigners likewise make investments in the

United States?
M r. PAmImwt. That is right.
Senator Ki o. Buying here over the counter and through the stock

exchange, and that there are some foreign corporations located here
in New York and elsewhere, and there are foreigners who are non-
residents who do business not through it corporation here, that is,
not through their own corporation, but other organizations. I just
want to get that fact noted.

Senator WAiiLsh. Have we many foreign corporations paying
taxes?

Mr. PARtHmE. There is a fairly substantial number. I cannot re-
member offhand; I think it is aboi'l, 2,000.

Senator LA FoLLETT'E. Mr. Parker, I suggest that you confine your-
self to the nonresident alien individual now, because I think it is
pretty generally conceded that we cannot de, iriine how we are
going to treat foreign corporations until we know what we are going
to (1o with the domestic corporations. Let us take up this alien
individual.

Mr. PARI Rn. Very well. Under existing law, the nonresident alien
individual is taxed the same as an American citizen except he is
disallowed the exemption, such as credit for dependents, and so
forth, but lie comes under the normal tax and he comes under tile
surtax at least theoretically, and he is supposed to file a return ex-
actly the same as an Amiciean citizen. Te tax on him, therefore,
is whatever tax is provided for. At presetit, of course, it is ill the
1934 act with its 4-percent normal rate and the surtaxes going to 60.

Senator HASTINGS. He does not include in that any income except
what lie gets in this country.

Mr. P ARl ER. The income upon which he is taxable under our sys-
ten is that derived from sources within the United States tinder
section 119.

Senator IAS'r N s. If h1e has $100,000 which lie gets from his in-
come at home, lie, of course, does not include that.

Air. PAlIKit. That is not included in his income. You just take
the income from sources within the United States.

Senator KING. Just like Americans who deal in London or else-
where. We do not include the profit we have made there ill Canada
or elsewhere.

Mr. PuKmt. That is right. Of course, it is obvious that you are
getting small sums of money in the United States and we have no
really effective method of making them file returns, so that we have
a system in the existing law which provides for a deduction of the
tax at the source; that is, a person paying a foreigner in this
country withholds a certain percentage of th tax and remits that
to the Government-leaving out of account this tax-free Govern-
ment-bond proposition, which is an exception. The general theory
is this under existing law, you withhold the normal tax of 4 percent
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oil interest, rents, compensation, and other fixed and determinable
incomes, as stated in the law. We do not withhold on dividends.

There is no question in my mind but that we have been losing a
considerable amount of money due to the failure of our law to require
withholding on dividends. Of course, the theory of not withholding
on dividen&s was because they were not subject to normal tax either
in the hands of our own citizens or of the foreigner.

Senator KINo. I understood you to say that you withhold the
normal tax?

Mr. PAItKER. No; we do not withhold on dividends. We with-
hold on interest, rents, royalties, and such things as that.

Senator BLACK. Do you mean if anyone pays anything to a for-
eigner, he is sul)posed to withhold-

M [r. PARKER (interposing). Four percent.
Senator BLACK. For wages or salary or anything like that?
Mr. PAm-lui. That is right.
Senator BIACK. Is that (lone very much I
Mr. PARIKER. Oh, yes. That is lone on that type of income. I

Sul)l)ose there is some escape. I ain talking about the nonresident
alien solely. I am not talking about, the resident alien.

Selator CONNAI,,Y. The resident alien pays just like anybody else.
Mr. PAIRKERI. ie pays just the same as fa citizen of ihe lInited

States.
Senator KING. Doesn't that need a little clarification? The reason

I make that suggestion is that here only a few days ago sone man
brought to my attention the fact that he was representing an Enmglish
or a French house-I have forgotten which-and he lived in a
foreign country and would come over just once or twice a year and
take orders, and it, required him to stay here about 2 weeks, and they
required him to make a statement as to what his share of an annual
salary for that 2 weeks would bb and what his share of the commis-
sions would be that he would derive, and they wanted to tax him
on that and coml)elled him to make a return.

Mr. P.mnI.-a. Of course, we coul not compel the employer living
in London to withhold the tax, but we say, "Here, if you have made
any income in the United States, you should pay." Y think myself
it is going too far. No other country attempts to do such a thing.

Senator I(ING. If you should go to England to sell Ford auto-
mobile.s and would be there a couple of weeks selling them, applying
that )rinciple lyou had to return in Great Britain the salary you
had and the commissions that you had made.

Al'. PARKE . You would not play in Great Britain unless you had
been there 3 months.

Senator Kixo. I mean, applying the same principle that was ap-
plie4( to the person that made the statement to me.

Senator HASTINGS. Just to illustrate that point: That was a small
corporation that employed an expert living in Canada and they
paid him a final fee of $6,000. They did not know anything about
this law. Two or three years afterward when their income-tax re-
turn was examined, they had to pay on this particular person's
share of tax that lie ought to have paid, because they, under the
law were supposed to have withheld it.
Rr. PARKER. We make the withholding agent responsible for the

tax.

Ik
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Senator HATmIoS. They could not get it back from him because
he had gone.

Mr. KNT. There is a provision in the present law, section 19, de-
fining income from sources within the United States, which provides
,that compensation for labor or services performed within the United
States shall be deemed income from sources within tile United States.
I think some. of the cases to which reference has been made are
simply absurd. I think it is really beneath the dignity of this
Government to hold a commercial representative who has Ieen here
negotiating commercial contracts for 3 or 4 weeks, up at the Dort in
order to squIeeze a few dollars out of him, but our agents do it. We
cannot very well tell tem in Washington that they are violating the
law in doin, so, and it is a very difficult situation to deal with.

Senator I&iNo. In a case I referred to, the man was here 2 weeks,
and they asked him to make a return and pay, and he was here try-
ing to Aind a market for our goods. le wanted to buy goods here,
and he wanted to sell goods in return.

Mr. KNNr. Anld on the other hand, one thing that makes the situ-
ation rather dificult to deal with is this: You may have some Eng-
lish pugilist. or German )ugilist or theatrical star coming over hero
and being here for 2 or 3 months and making $100,000 or $200,000
out of their activities in this country, and tie feeling there is that
we ought to get some tax out of it. So it is rather difficult to frame
an amendment even which will draw the line of distinction and let
out the cases that you want to exclude without letting out some that
you want to include.

Senator KiNo. Joe Louis is going over'to Germany soon to fight,
and if he gets a million dollars there they will tax him.

Mr. KENT. On that same principle, on page 180 section 211, is
the new plan which states the tax on non-resident alien individuals.
The nonresident alien individuals are divided into two classes.
The first class is treated in subsection (a) and the second class in
(b). The first class are those that have no United States business
or office; that is, if they are not carrying on business in the United
States, and have no office or l)lace of business therein.

Senator KINo. Are you speaking of the individuals now?
Mr. KENT. Yes; that is the heading.
The CHAMIaN. How do you collect that 10 percent?
Mr. PARKER. We put 10 percent on all of his income, and it in-

eludes dividends as well as interest, rents, salaries, wages, premiums,
annuities, compensations, and so forth. The tax is 10 percent. The
man collecting that tax is taken care of in section 143, and the
important part of that is subdivision (b) on page 145 [reading] :

All Ierons in whatsoever capacity acting, having the control, receipt, cus-
tody, dlislmal, or payment of Interest-

I am skipping a part of it, but that will give you the general idea-
pay to persons mt engaged in i)usiless In the United States and not having
an office or place of business thereiln, must withhold on dlviIdeiids, rents,
salaries, wages, preiu1ns, annuties-
and so forth. That 10 percent is withheld by the person in this
country Wlio makes the payment to the nonresident alien individual.

Senator KICI-. I should like to say-this is off the record.
(Off the record.)
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Mr. PAMt,. The other class are the nonresident aliens who are
engaged in a trade or business in the United States that have a
place of business or office in the United States. In other words, if
an Englishman has an office in New York City and is carrying on
an importing business, then he is taxed not tins 10 percent, but he
is taxed just like an American citizen with the exception that these
exemptions which I pointed out and which are rather unimportant
in the larger incomes are excluded. Or, he is also taxed in the same
manner if he has an office or place of business in the United States.

Senator BLACK. What is the line of distinction between the illus-
tration that Senator King gave? Here is a teacher who teaches for a
year. Suppose she camie over here and taught 2 weeks, would she
then be considered a nonresident alien securing an income here,
or would she come under the other basis of one engaged in business.?
I do not yet get the line of distinction.

Mr. PARKER. I believe if the foreigner came over and stayed 2
weeks, that there should be a withholding there.

'The CHIRMAN. Suppose some Frenchman came over here and
stayed here for 6 months and made $500 a month, whether he was
in Hollywood or what not, where would he pay his income tax?

Mr. PARKERI. He would pay his tax right here, and he would have
to have an income-tax clearance receipt before he left, the country.

The CuAnIMAN. He would also have to pay an income tax in
France, would he not?

Mr. PARKER. Yes; he woull.
The CINIMAN. Suppose an American went over doing some kind

of a gymnastic act in NEngland or France or Germany and made
$500 a nouth; to whoni would he pay the tax?

Mr. PARKER. Ile wouhl( pay the tax to England, but then when
he was taxed here he would get a tax credit up to the amount of the
rate of the United States tax.

The CHAIRMAN. lie would have to pay here, but there would be
a credit on it for the amount that he paid ii the other country?

Mr. PAinuot. That is right.
The CHAIRMAN. What rate do these people who are doing business

in this country or have a principal office in this country pay under
this (b) ?

Mr. PARnR. They pay just the same rate as an American citizen
would pay with whom they may be competing. Exactly the same
on the income derived from sources within the United States.

The CHAIRMAN. It says "without regard to the provisions of sub-
section (a)."

Mr. PARKER. Subsectiomn (a) s a flat 10 percent, and when you
say taxed without regard to that it means you go over to the general
provisions of the bill with regard to tax on individuals.

The CITAnIMAN. Of course, we have kept this withholding rate
in the past because of the comity between countries.

Mr. PAmj. I do not think it has been so much on that account.
The CHAIRMAN. They could retaliate, could they not? -
Mr. PARKEn. They could, but most of the important foreign coun-

tries are witlholdiig at a greater rate than that now on our citizens.
Our theory, I think, was that we would withhold at the normal rate
of tax. We taxed the foreigner just the same as our citizens paid
our withholding rate was the normal rate on the assumption that

I _ _ _ _ _'ml
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they would have to pay that anyway, and then they might have to
pay more. If you collect all of that income together -

Th CIIA1CMAN (interposing). That is 4 percent?
Mr. PARIKEI. Four percent under the present law.
The CHAIRMAN. You l)ropose to raise it to 10 percent?
Mr. PAmER. Ten percent flat, but they get sonie compensating

advantages. One of them-and perhaps the most imnportant,-is
that the House bill proposed to exempt the foreigner from capital
gains because the Treasury has found it practically impossible of
collection, practically impo. ible to trace the transactions and im-
possible to get the capital-gains tax in any substantial number of
cases and that same thing is also true of the hedging transactions,
which I think you will remember in the last act there was consider-
able complaint about before the committee. I forget whether it was
the 1935 act or the 1934 act, but they claimed it was forcing for-
eigners to deal, for instance, in cotton on the Liverpool market and
instead of dealing on the New York market.

The CI.AX.IC[N. Is it your opinion that the provisions with refer-
ence to withholding 10 percent on these foreign people and with-
holding that at the source, is a fair provision?

Mr. PARKxER. I think it is not so much a question of being fair as
it is a question of getting a reasonable revenue under the arbitrary
rule which will work and which will bring us in more revenue, but
will not be out of line on the foreigner.

The CHAIJIMAN. How much does the Treasury estimate it will get
by virtue of this increase?

Mr. PAIKER. I believe the Treasury estimated only about $1,000,-
000 additional from our new foreign tax system, but personally I feel
that estimate is very low.

Senator HASTINOS. What do you think about putting the foreigner
in the same position as the American citizen if ie fied an income-
tax return, but if lie failed to file one, then place him under the
10 per cent?

Senator LA FOLLETTE. The difficulty with that, Senator, would
be that the person or the corporation responsible for withholding
at the source would not know whether he had done it or not.

Senator HAsW'rxoS. Let him withhold the 10 percent. Let that
provision apply of withholding the 10 percent, but give the foreigner
who comes in and files a return-put him on the same basis as the
American citizen.

Mr. PAmKm. I think that would be objectionable for this reason,
Senator. It creates an option. If a muan had $100,000 income in the
United States, lie would( lay the 10 percent or $10,000 instead of
filing a return, because if he filed a return he would pay $30,000.
On the other hand, a foreigner that only had $2,000 of income, he
would file the return because lie would only pay 4 percent or $80
on it instead of paying $200.

Senator HAs INos. - I do not believe the amount is sufficient to war-
rant criticism of this Government along that line, myself.

The CHAIRIAN. They say that we are getting les nolw than these
other countries, as a general rule.

Senator KINo. I "did not hear the testiniony of Mr. Cohen and
others, and if I may be ilardoned, Mr. Chairman, for my own infor-
mation, Mr. Cohen of New York, representing Canadian investors, in
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his statement pointed out that the Canada withholding tax is only 5
percent, and that a heavier American withholding tax will result
in actual loss of revenue to the United $tates. Mr. Hansard, repre-
senting the Amsterdam Stock Exchange in his statement before the
committee stated that there was no scientific basis for the 10-percent
rate, and that the proposed rate of a flat tax of 10 percent on the
gross income on foreigners will in all probability have a most detri-
mental effect upon foreign investors in the United States. The with-
holding tax plan in the case of the nonresident alien income in the
pending bill is an improved step in the right direction, but the
withho ding rate should be moderate; furthermore, due to the fact
that the withholding rate is applied to the same kind of items of
annual or periodical income, the withholding flat rate should be
uniform with respect to both individuals and corporations.

The CHAIRMAN. It was pointed out there, Senator King that thlit
gentlemen who represented the Amsterdam people, that before the
I-Louse Ways and Means Committee lie said that lie thought a 10-
percent rate was fair. That is my recollection of it.

Senator KINo. That was Dr. Brenhauer. But Mr. Cohen said
that in Canada they only imposed a tax of 5 percent.

Mr. PAIKKIt. That is true. It seems to me if you go below 10
percent and go to 5 percent, that that might be fair enough in some
instances, but if you did that, that you would have to put soie
limitation on. For instance, if a foreigner got over $20,000 income,
then lie must file a return, an(l then you wot Id have to make a third
classification here of foreigners and niake those that got over $20,000
subject to the tax, because when you go that low we are giving too
much relief. There are some rather large taxpayers that pay a very
considerable tax, up around $100,000 or $200,000. The 10 l)ercent is
going to cut their tax in half, but to cut i down to a quarter, cut
it down 75 percent, it seems to be going too far, even though we
would get a little more revenue on the aggregate. Don't you feel
that way, Mr. Kent?

Mr. R ENT. Yes. I I believe we can say this much, that in essence
this proposal for a change in our system of taxing nonresident aliens
is substantially similar to the system which is in effect in the more
important foreign countries. How they can fairly criticize the
United States Government for shifting over to substantially the
same principles as they are following in the collection of taxes from
nonresident alien individuals, is a little difficult for me to see.

Senator Kixo. Could we not differentiate between contiguous coun-
tries, between Canada and Mexico from those that are not contiguous?

Mr. PARKER. That would be possible, although the information
comes to me rather indirectly that the State Department would be
rather apprehensive of giving a better rate to contiguous countries.
Canada, of course, is in this position-Canada has a very real eco-
nomic reason for keeping this withholding tax low, because Canada
is a developing country. It is trying to attract capital from other
countries, and to develop its natural resources, and I doubt very much
whether Canada would be inclined to retaliate against the United
States.

If I may have this off the record-
The Ci1'Anmri. The reporter need not take this.
(Off the record.)
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Senator KINo. Going over 6 or 8 or 9 years, or at least under the
present law as long as it has been operating both as to foreign
corporations and individuals, by and large have the laws worked
fairly satisfactorily and justly?

Mr. PARKE1. I should say that they have not. That the existing
rate is necessarily discriniatory in its operation, because we have
to depend to such a large extent upon the honesty and the voluntary
cooperation of the nonresident alien in collecting the tax, and that
has been particularly true with respect to the capital gains provi-
sions of the statute. A Frenchman or an Englishman signs an order
to his broker a New York broker, to buy some stock for him on the
New York Stock Exchange. Later on he sells it and he makes a
gain out of it. It is not the sort of a situation where it is practicable
to withhold the tax and we have an enormous amount of difficulty.
It has upset business relationships, it has thrown our brokers into
a panic whenever we have tried to make a real effort to collect those
taxes and we got them in a few cases, but in scores or hundreds or
thousands of other cases we do not get them at all. And I believe
that has been the experience of other countries.

Great Britain takes 22.5 percent of the dividends of a British
corporation going to American citizens. It amounts to that. It
allows no refund, no readjustment of any sort, although it does
allow such refunds and readjustments in the case of its own na-
tionals.
The Cm1xtmiA.. Let us get this out of the way so that, we won't

have to discuss it this afternoon again. Without objection, you
will draw an amendment then, and it is agreed to along the lines
if 10-percent withholding on these foreigners, and that they be

given credit, foreigners of contingous countries, on these dependent
)rovisions, and that the rate that we adopt on these corporations

shall apply.
Mr. J3EAMA. I do not understand that, Senator.
The C1II1A IMAN. If foreign l)eople are doing business in this coun-

try they should be applied the same yardstick that Americans are.
Mr. B SIaAN. Just the residents?
The CHAImMAN. I am just talking about the residents. If they

have a principal place of business and 01i of that. That was the
idea in the bill.

Mr. BEAMAN. Then you are taking the House bill with two
changes; you fire giving the residents of contiguous countries credit
for dependents, which the House bill denies them.

'The CIHAIRMAN. That is right.
Mr. B, AMAN. And you are making the rate of withholding-o

the tax too, or just withholding? Are you going to tax this Ca-
nadian nonresident 10 percent and withhold it for him?

Senator KN(. I am not ready to vote on this.
The CIJAIIIMAN. Then we will take it up this afternoon. We will

meet in the District of Columbia room in the Capitol.
(Whereuponi, at 12 o'clock noon, a recess was taken until 2 p. m.

of the same day.)

U
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AFTEI1 RECESS

(Trhe hearing wam resmuied at 2 p. in., in the District of Columbia,
Committee Room, Capitol Building.)

The CHAIUMAN. Mr. Parker, will you continue about this foreign
creflit matter?

Mr. PAIUKFAI. In the 1924 act, we had a normal tax of 4 percent,
and 8 percent. When it came to withholding on a resident alien, we
withheld at 8 percent, except in the case of residents of contiguous
countries, and there it was 4 percent that was withheld.

The CIIAIRMAN. What would be your reaction to 10 percent being
withheld except. residents of contiguous countries, an(d in that case
it be 5 percent?
.. Mr. PAMIKER. I think we can do it, if you want to do it. It is a
question of policy.

Tite CHAIRMAN. The only fear that I have about it is that you
get criticism of discrimination.

Mr. PAiK ut. There is one practical reason for doing it, and it is
a selfish reason. Under the present state of the law, we would get,
more tax if we continuled it at 5 percent instead of 10 with Cana(a,
if Canada shoul retaliate and put on a 10 percent rate. The reason
for it is this, that our residents receive from Canada something like
four times the amount of income that Canadians receive from our
country. We have a foreign tax credit, and of course the more they
tax our people, that reduces our tax on the income they get from
that foreign source, and since the volume is greater corning into the
United States than going out, you would probably lose money if they
retaliate. Of course if they leave their rate on at 5 percent, which
they have now, that is different. "T'hey have a 5 percent rate now.

Senator KINo. For how long a time did we halve the 4 percent dis-
criminating, if you call it discrimination, between contiguous coun-
tries and other countries? Wasn't it for many years?

Mr. PARKEu. We were not discriminating.
Senator KING. I do not call it discriminating, but a difference.
Mr. PARIKE. Since the 1921 act. Of course, when we had the 1931

act and went back to a 4 percent fiat rate, then we did not have
any difference in the rate, and that distinction was no longer made.

Senator KINo. Between 1921 and up until the time we went back to
that other rate, so far as you know was there any protest from any
foreign country?

Mr. PARKER. I have never heard of any.
Senator KiNa. You had not heard of any?
The CHAIRMAN. HOW much would this credit to dependents

amount tol
Senator LA FoLmlTrF,. You would not do both, would you?
Senator Kixo. We have done both. They are getting that now,
The CHAIRMAN. That is in the present law, is it not?
Senator KmX o. Yes.
Mr. PARKCRI. -That is right.
Senator LA FoLm-RMi. If you give them a half rate, I don't know

why you should give them a credit for dependents.

63884-pt. 7-36----



80 REVENUE ACT 1936

The CAIIMAN. In measure of percentage, how does that compare
with just giving them a credit for dependents? Not giving thiem
both?

Senator CouzFNs. What is the objection to letting the law stand
where it is?

Senator LA FOLIrrE. You mean so far as taxing these nonresident
aliens?

Senator CouzmNs, Y es.
Senator LA FOLLy'ITE. It is this. This is not on the record-
(Discussion off the record.)
Mr. PAimUm. The theory of our existing law is to tax a foreigner

practically the same as the American resident except that we give
them a $1,000 exemption and no credit, for dependents, and no mar-
riage status except in the case of contiguous countries, where we
give them credit for del)endents, but not for marriage status.

Under this bill, it is different. We have a tax here of 10 percent
or 5 percent, if you please, but I do not think that when we send
dividends to a man or interest to a man with this flat tax, that lie
should get any exemptions at till. I do not think we should botherwith deductions.

Senator L.i FOLLF,17E. I (10 not, either.
Mr. PA KER. But I think that this $1,000 will apply. to any earn-

ings that he makes in the United States in services or in wages that
come from the United States, to have it apply to that part of his
income.

Senator Kixo. Do we have any considerable number of American
citizens who are working in Canada?

Mr. PARIMR. Yes; we have a considerable number. I think Sen-
ator Couzens would know more about that in Detroit, of the men
in the lumber regions. I know that we have a great many in New
York that come down for certain seasons of the year.

Senator CouzENs. We have a great many more high-priced execu-
tives living in America and working in Canada than the other way
around. ihey have no high-priced executives working in America
and living in 'Canada.

Senator Kixo. If we have any considerable number of Americans
working in Canada, they allow them an exemption of $2,000 and $200
for dependents. So it is as broad as it is long. Senator Couzens,
haven't we, by and large, in lumber and in aluminum and in other
activities there, nearly as many American working people as Canada
has over here in Detroit?

Senator CouzE:NS. No. There are many more Canadians in
American than there are Americans in Canala.

Mr. PARmEt. We have divided nonresident aliens into two classes,
the first of which are not engaged in business in the United States
and (1o not have a place of business or office herein, and the second of
which is composed of those individuals which are engaged in trade
or business in the United States or do have an office or place of busi-
ness therein. It seems to me that this thousand dollars in the case
of the ordinary foreigner and the thousand dollars plus the personal
exemptions in the case of contiguous countries should, of course, be
confined to that class of nonresident individuals; that is they are
engaged in business here. They come over here for t silort time.
They have not become residents here. But those are the ones that
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ought t to have the exemption. We did not have that distinction be-
fore; we did not divide the nonresident into two elasses. That is all
there is to it then. It is just confined to that one class, It won't
have any effect on wealthy people in Canada who may have some
investments here. They are not coming here for work, but it will
let out your loggers an(d the people, perhaps, working in the automo-
bile factories up around there.

Senator COUZENS. They do not get enough income to worry about
taxes.

Mr. PARKER. But, Senator, if we do not put that in, the employer
will have to withhold at the source.

The CHAIRMAX. What page is that, Mr. Parker?
Mr. PARIMt . Page 146.
The C-1AIMMAN. Yes.
Senator KING. Mr. Chairman, I would like Mr. Kent's view on this

matter if lie cares to express it as a matter of policy. If lie is will-
ing to divorce himself from the position of exlrt and speak as a
policy man.

The CHAIRMAN. Mr. Kent has stepped out for a moment.
Mr. PAIu it. You see, in 146 this withholding of these p~aymlents

of wages and so forth is required with nonresident alien individuals,
whether they are engaged in business here or whether they are not
c:ngaged in businesshere. That is rather serious. If a lan has a
job here for 2 or 3 months and you have to withhold on hint, if we
(1o not have that exemption, of course he would be caught with a
pretty high tax.

Senator KiNG. I have made up my mind with respect to the ques-
tion of exemptions. It bothered me. But as to the 5-percent tax,
we are getting four times as much from Canada from our invest-
ments t here is the Canadians are getting from us, so that if we
should make it 10 percent and they should raise it to 10 percent,
we would lose a good deal of money.

Mr. PARKRm In other words, if our citizens get $200,000,000 an-
nually from Canada, and they tax that at present at 5 percent, that
is of'course $10,000,000. If they tax at 10 percent, that would be

:2 000 000. That additional $10,000,000 would be taken off the

tax bilf. Our citizens would put that into their income, and they
would compute the tax, and then we give them a tax credit which
would take this tax right off again. Therefore, we lose oni what
goes out.

The CnAIRM.AN. I would be fearful of the 10 and 5 except for
the present law they have there.

Mr. PARER. They have not got it in the present law, but they
did have that up to 1934. We catne back to one normal rate of 4
percent so we did not make any differential.

The 61AHIMAN. Why wouldnot 10 and 5 be right?
Mr. PA Rm.m. Five pi'cent is the same as Canada is withholding

from us.
The CHAIRMAN. You say other countries are withholding much:

more than that?
Mr. PARKERn. To Germany we can say, "You withhold at 20 per-.

,cent", but Canada only withhioldis 5 percent.
The CHAIR-HAN. How much does England withhold?
Air. PARKER. You might say they withhold ait 22.5 percent.
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Senator LA FOLLEXrm. That is the practical effect of it.
The CHAIRMAN. Why can we not agree on 10 and 5? Ten per-

cent for all countries except contiguous countries, and make that b
percent?

Senator KiNo. I favor that.
The CHAIRMAN. Is there any objection to that?
(Discussion off the record.)
Mr. B13.ASIAN. Do you want to keep the House bill, tax them 10

percent plts oi all Income from these, specified sources, and with-
hol the 10 percent except in the case, of r-si(lents of contiguous
countries, where it -shoul be 5 instead of 10'?

The CHAIRMAN. That is what we want. Is there any objection to
that arrangement with reference to that.? If not, that will be
agreed to.

And the other vlass where they are, doing business in this count rv,
they are going to 1)o taxed tile samte as Atlericains, so we cannot fix
tlat' rate definlitely until we have tigreed oil it later. Is that, right.?

Mr. BEAMAN. What are you going to withhold thn?
Thc CHAIRMAN. What is" withheld oni tho4 pe.ole in this bill?
Mr. BEAMAN. Tell percent.
The CHAiTIMAN. If they lhave a. l)lace of business here and they

ar'e taxed so nuich, why call you not collect it all?
Al'. BEAMAN. The P]resent law withholds, anld the House bill does.
The (' II0,MN. 11oW ii1ch (loes the l)IesCIt law withhll?
Mi'. B .?tAMAN. Four percent normal tax. But this House bill is

entirely different. It takes up the niornal tax and surtax.
The ('.ITAIMA ,. What does the House bill withheld'?
Mi'. BFEA-MAN. Ten percent.
Senator Ki- o. WVShat was it from 19'21 to 1934?
Mr. BEAMAN. I (on't remember. When they had 4 percent on a

citiizen resident, they had 6 percent nlonresidlent, except to coltigu-
ous countries, and ap)lied a difIferent rate to salaries, and something
on top of soinethiing, and it. was very complicated.

(DIiscussion off the record.)
Mr. BAMAN. I understand then that the rate of withholding

on all residents of Canada and Mexico is 5 percent , no matter
whether they are taxable under the flat tax or whether they are
under the normal and surtax?

The CHu utJHAN. What is your suggestion, Mi'. Parker?
Mr. PAiRKEIR. I just Want to point ott one more thing that I think

hells. You may wonder why if a man comes over from Canada
and works in a logging camp for 3 weeks and gets $30 a, week, or
$90, that we woulh withhohV 5 percent or 10 i)ercent on him and
have tile employer take that out of his salary. We fixed that so
that won't have to be (lone. We have this $1,000 exemption for
these people that are working here engaged in business here, so we
put this in on page 146 [reading]

Under regulations rle.rscrll)e(I y the Commuish4oner with tie alproval of
th ,'eretary, 11111y be exemlpt(l( from sueh deductoli id withholding the
conilietsation for persolnai servlces of notiresitent atic lntilviduals who enter
and leave the United States tit frequent !ttervais.

So that may help there if the Commissioner wishes to make regu-lations.

'I, 'p
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The CIrAIlIIAN. Why should favoritism be given to people who
live without the United States and who are working on jobs in
the United States?Mr. PARKER. We are not giving themn anly favoritism;- we tire
taxing them tie same as the American itizen, and a little bit more.
It is simly to aivold the confusion of taking 5 percent or 10 percent
off of at mi'an's salary, and then have him makce a return, and then

have to give it back to him. Suppose a man goes over every day,
for instance across the river into Detroit in an automobile factory,
and his total salary is $1,000 a year. He is employed. Why make
hlis emlltoyer withhold $50 on hi in when he knowN's very well that
ie is going to get a refund of that amount. We will have to come

in at the end of tile year to have him get his $50 back. It is just
unnecessary, becaustleCl commissioner, for instance, could provide if
the total annutsal salary of a man is not over $1,000, i think he could
b: relieved! to the pointt where he would pay more than $1,000 a year.

Senator CLAIM. In the case! you state, Sir. Parker, a uan coining
over and working in an autolmobile factory in 1)etroit-there are
a large number of unemployed in 1)etroit. If the eml)oyer is put
to soine little trouble about the matter of em)loying alien emlloyees ,
it might have the effect of more or less encouraging him to employ
American citizens, might it notMr. Pauumo. It might, out I have rather the impress sion, Senator,

that there are more of our people that go over to Canada, or almost
as many that go over to Canada to work as there are Canadians
coining over here. so it is just reciprocity. Perhaps Canada is giving
a great many of our citizens work to do.

Senator CLAIu. If that is true, that answers my argument.
Senator CouzE Ns. Windsor is the only place that 1 know about.

There are noti as many going to Canada as there are coinig owr
from Canada ixito the Uhited States. There are niore high priced
executives go from America to Canada operating the Canadian
plants, and they have none coming from Canada in here operating
American plants.

The CIJAHIMAN. Are we agreed on this that it is going to be 5
and 10, 5 percent withheld onl those nonresidents in contiguous count-
tries, and 10 percent on others?

Senator KINO. Mr. Kent, are you familiar with this l)roposition
and how it worked out under the 1921 to 1934 act, where there was
a discrimination-if that is the proper term-or at any rate where
the tax iiImposCd at the source by Canada was the same as that which
we imposed, because we have lif(d more Coming ill that was going out.
Did you have any trouble over that? Was there any l)rotest made
by other countries because these contiguous comtries had a little
advantage?

Mr. KlINT. I never heard of any.
Senator KINo. Was there any 'difficulty in working it out?
Mr. KENT. No.
Senator KING. No administrative difficulties?
Mr. KE T,. No.
Senator KINO. Were there any administrative difficulties in dealing

vith the workmen who were living in Canada and who came across
the line and would go back at night or at the end of the week, and
a lot of Americans went across tle line?

11 11 g1
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Mr. KENT. No more difficulties than administering any other
provision.

Senator KINo. In view of tile fact that we sent a large number of
high-priced executives there and they should withhold at the source

ased upon high-)riced salaries, do'you think that we would gain
more or lose more in balancing the accounts between eml)oyees
working in the United States and those working in Canada?

Mr. KfENT. I think this is undoubtedly true, that there is more
American income coming out of Canad'a than there is Canadian
income going out of the United States. I do not known just what
the exact figures are but the difference is considerable. Of course,
I (1o not know Whether there woull be any incentive if you had a
l)referred rate in favor of Canadians, for nationals of other coun-
tries who have their securities held b Canadians, a:,d thereby get
an advantage on the lower tax rate. 'Ihere is always tGat possibility
if you have a difference in the rate structure.

8e1at' KING. But we had a differ-enice in the rate structure
prior to 19:14. Did youl have any of that?

Mr. KENT. Not to any extent hat, I recall.
lhe (HAIRIMANx. Withmuit Olbjection that will he agreed to by the

Committee, the 5 and the 1( percent, an(d the rate will et! fixed later
oil those that are doing business here.

Mr. lINIAIN. Just a 11om1ent, Senator. Did you decide under
the lpreelit law a nonresident alien individual ias an exemption
of a thousand dollars whether married or single, and he has no
credit for de)en(ents unless he is a resident of Canada or Mexico?
Is that what you wanilt ? TH ouse bill changes that. They took
away the dependents amd took the })ersoniil exemmptioi to allppy only
to cOitleimat ioll for )('rs)nial servee,

The CIIAIIIMAN. I (to nOt. think the.e people in foreign countries
should have any further exception. Just leave it to the difference

between 10 and'5 an1d leave (lel)en(lents out.
Senator KiNo. Canada allows a married man an exemption of

$2,00()0 and (redit ot' 1$200 for children, to our citizens.
Mr. KEN'r. May I say that my attention was recently called to a

provision in tle (lanadifiu law wvlich contains a j)ossiility of retalia-
tion if this credit, for dependents is taken out of the act?

Senator KING. Because they give us $200 there.
Mr. K]"'EN. I tlink they were soiewbat concerle(il about that up

there. As a matter of fact, they seemed to me more concerned about
that than they did about the 16 percent rate.

The CIu,\xu0MN¢ . What do you think ought to be done about that,
Mr. Kent?

Mr. KFN'r. I think myself that the present law might very well be
continued in effect. Thie present law gives Canadians and Mexicans
a $1,000 personal exemption and the additional for dependents,

Mr. BEMAN. It gives all nonresidents $1,000.
'lhe CHAIJIMAN fu other words, the nonresidents of all countries

have the siame privileges that Canada and Mexico have?
Mr. i \r-AN. You are talking about credits for dependents, Let

us stick to that alone. Under the present law, the nonresident alien
does not get a credit for dependents except the residents of Canada
and Mexico, who do get it. Thei House bill kicked it out, so that
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ro nonresident alien gets any exemption for dependents whether he
lives in Canada or wherever he lives.

The ChAIRIMAN. With respect to Canada and Mexico, they are on
the same footing with every other country.

Mr. PARKER. Under existing law, this $1,600 is allowed to all men,
no matter whether they come from Germany, France, Italy, or any-
where. Contiguous countries get credit for dependents in addition.
That applies to whether they work in the United States or whether
they never saw the United states and are just clipping coupons up
in Canada, and from those that are just clippings coupons up in
Canada and are not engaged in trade or business in the United
States, we are taking $1,000 awav, and we are taking the credit for
dependents away under the structure of this bill. So we are taking
all of that away from them, and I think that is the biggest part
from the reventie standl)oint, and the only thing we are retaining
here is a $1,000 exemption and the credit for the dependents for
those that are engaged in trade or business here or have an office
and place of business. Is that not right, Mr. Beaman?

(Discussion off the record.)
Mr. 1mIIKma. Under the existing law, if a hanker in Canada gets

$1.000 interest from the United States, they will withhold on it
under existing law unless he files an exemption certificate or he can
come in nd get a refund on that tax which is withheld, because
there is II exeml)tion of $1,000. 1 (10 not think you ought to con-
tile that exemption. I think that this $1,000 and this credit for
(lepenlelits in the ease of contiguous countries should be confined
to those that. are (loilig business here, or at least have all othee atid
place of business in this country.

Mr. BEMAN. Sul)pose they lire working here?
Mr. l'AMCE1. If they are '0,orking here they ar engaged in busi-

ness here, I alssule.
The CHUAI AN. Let us settle this proposition. We have discussed

it long enough. Let us get down to other matters. We had settled
on the proposition of making a diferential of 10 and 5.

Ar. PAR lUR. I think so, but on this other thing I feel rather
strongly that just because a manli has $10 income from the United
States 1111( we turn around 111)(1 give him a refund because h got
less tha it. thlllstll(l (oillars from the United States and hIe Ias
never been to the United States--

The Cm'.xM1hMN (interposing). I do not think you ought to (to
thalt. Is that in this bill?

Mr. PRmu. No; but I wish the committee Wouhl take an action
here than would produce that result.

Senator KImi. Let me see if I un(lerstand. There are two men
living in Canada.; one comes across and works and goes home at
the end of the week or at the eid of the month. The other just
has his business in Canada, and he gets $1,000 interest represented
by coupons. You think that he ought not to get till exemption of
$1,000, whereas the man that crosses the line ani working here
ought to get it?

Mr. ICAmuIlt. Yes.
Senator KINo. I agree with you.



86 'REVENU- ACT, 19 3 0

The C]I-aMAN. Without objection, draw the amendment carry-
ing out that idea. Is there anything else oil this matter? Do you
understand now what we are aleter?

Mr. BEAMAN. Mr. Parker does, and that is all right.
Senator BARIKLEY. Mr. Chairman, I think we will have our

ninleog,'aph revision of title IV in a few minutes. It is on the way
up, and we will be ready a little later in the afternoon.

The CIAIJI MAN. We have these estimates here, nd there is no
use taking them up until all of the members are here. Is there any
minor matter that we might take up? Is the subcommittee un that
insurance matter ready to report?

Senator LONEROAN. We have a, report onI the one item but not on
the second, because they are l)re)aring n aeIndaent.

The CI IRmMAiN. Will you proceed, Senator Lonergan?
Senator LONEIIOAN. 'The.r an(hent is [reading ]:

Sm:c. 401 (c) of the Revenue At of 1932, its amended, is amended to read its
fol lows:

"((') FPor the l)uirises of tills -ectloi, the vulue of the nlt estate shall be
deterhnhited as provided In Title III of ithe Revenue Act of 11)26, as atmlnded,
except that (1) 1i letl of the cxemnptloit of $100,000 provided in section 303
(at) (4) f such act, the exemttliIon shall be $40,000--

That is the )resent law-
and (2) there -hitll he dedueted from the value of the net estate as thus
deterilhei, tile proceeds of life insurance policies payahle to (and received by)
the Ti eta tre,' of the unitedd States in trust for the pmynent of estate, Wtherl-
taite. suc(ce.slo, legacy, or other deitl duties levied by the United Stiates
against or witil respect to the estate of the deCAetleat, exClUsIve of a)y exes
over tie aitomnt of suceh taxes, which excess s all be accounted for (without
interest) to tht executor or administrator of the decedent for the beneflt of the
11eri'ons. entitled thereto; provided, however, that the proceeds of polleles on
which the pIreul nta-11aYlnfg ierimd is less tiaa 10 v ears siatll awl. b deductim,
aid that. I l aly evelt, the talount deductible as aforesaid shall, not exceed
$1 ,0:O,O0(L"

You remellbtr, I think it was Mr. Mill appeared before the com-
mittee on this, and of course, it merely provides in substance that
a man may have a policy issued on his life payable to the Treasurer
of the ITnited States for a given sum for the iurpose of paying the
death taxes oil his estate. The policy, we will say, is $400,000, and
the taxes amount to $310,000, and that is the suin that the United
States Government will get. They will get it immediately.

Up in my section of the country it 'Would re(luire, in Iost cases,
the liquidation of a plant, and that would mean to put it under the
hammer. Most of these businesses sell for about'20 cents on the
dollar, and it would take probably 2 or 3 or 4 or 5 years to even
get the 20 cents on the dollar.

I think it is a meritorious proposal. It neans quick and sure
money to the United States Government without any doubt about it.
1 think that the exemption ought to he given when the taxpayer
inakes the sacrifice of raising tlhe money to pay the premium, thatthat is the sum of money that he pas,and that is the tax that he

)ays, and he is displaying good citizenship and making it possible
for quick and ftll payment to the United States Government.

I think it i, na'ritorious and I believe it ought to be passed.
Senator (ONNLtLY. YOu (10 not take that out of the amount of

the tax, but you deduct that from the net value of the estate?
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Senator LoNERGAoN. Yes; that is tile idea. Now, the Government
gets the money immediately.

The CIAAI-.At Let us have an illustration Senator Lonergan.
Suppose you had a man that was worth roughly $I10,000,000. He
takes out an insurance policy to see that his estate taxes are paid.

Senator LONEIOAN. '1Thbt Is right.
Tite ('AIMAN. Is there any limitation to the amount that he

shall take?
Senator LoNEIRoAN. Tie limitation would be $1,000,000.
The (CIMIUIMAN. That is tile limit?
Senator LoNmmoA. Yes, sir.
Tlhe CuAIRSIuAN. In paying these instance premiums, is that a

deductible item in his income tax?
Senator LONEIRAN. No.
Senator (' ONA..LY. He woUld not pay on $10.000,000. le would

pa, on $9,000,000, alld that policy would come off the tax.
I'he ('n!AIIAN. That w'Ouhl reduce the tax considerably, would

it not? If you redmce it from $10,000,000 that the estate was worth,
mid take off $1,009,0,0 for this insurance policy, reducing it to that
a1()lint, it would reduce the taxes colsi(lerah1V.

Senator IONVI(AIN. That w houl hap)eil pi'obably one time in a
million instances. We are talking of tile average 111111 who hias ac-
(i1lird 11 bIusiness. In my section that lIsiness would be worth, we
will say, from $200,000 t( $500,000, and the average man who has an
industry in my State, if he died touiight, his family Iwvoul he unable
to i)rocilre the fil(nds, an1d it Would I necessary for the United States
Government to'p in there and sell that )roperty tinder the ham-
mer, and they would lose everything. It would 'result in a great

Senator LA FOm~riT,. Tiey have 10 years now inl case of hard-ship.

Senator ON EIMA N,. That would not improve conditions very munch
whre we came to a force sale of industry.
The CUATIMAN. W hy (10 you take it out of tile value of tile estate?

That is the )Oiilt I amasking you about.
SenLtOr INRtOAN. What (0 you meain by taking it out of the

value of tile estate?
The Ct AP, MAN. If a man carries a $50,000 insa rance policy on an

estate of $500,000; where the estate would lhe ordiiairily plit in at
$500,000, you would take the $50,000 and put it in at $450,000 which
would reduce the taxes?
Senator LONEnOtAN. That is correct.
The CI. C.MA. 'Why (10 you tike thie inisttraice policy fom the

value of the estate?
Senator Lo811- OAN, Because the taxpayer will be giving quick: and

s1 ure paymetit to the United States Govertiment, an1d 1w, makes tile
sacrifice it) raising the, premiumill. It might be it year aimnd it might
be 10 years. Ie is really paying the tax. Ile is making the suriieie
sacrifice.

Senator IIAs'rINOs. You offer it as an inducement for him to make
arrangements to pay the tax quickly after his death?

Senator LoNFAMoAN. Yes; and the tax vill be paid; whereas in the
average case, that is, tile average case with which I am familiar, the,

Iminr717m
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United States Government would not collect. The money would not
be there.

Senator LA FoLtm-rE. We are collecting a lot of money now, Sena-
tor.

The CIIAI IMAN. Would you not get at the same results if you allow
the premiums on such a policy deducted for that particular purpose
to be deductible items on the income tax? Why would you not get
the same results?

Senator LoNE :OAN. I would not say that. Supposing I had my
life insured this afternoon for $50,000, a new policy, and the premium,
$3,000; and supposing in a week from today I di'e. For that $3,000,

yliy estate would get $50,000.
Somebody has stiggested-'I think it was one of the Treasiury

men to whomi I talked-he said, "Why not deposit these insuralice
preniulns or deposit Government bonls'l" A man would have to
live a century in order to accumlate a fund that would enable his
estate to pay the taxes due the United States if his estate was in
that situlatioi.

Senator ('oNXauY. How would it (1o if tile prenmitnis were (Ie-
dueted from the gross estate rather than tile policy? Woutl(I that
not be fair?

Sellator LONEII(AN. No; 1 Wolll not sij, so.
Senator ('ONNALLY. He gets back all thatt lie paid out.
Semtor LoNEIIOAx. That does not make any (lifference; lie is

making a sacrifice.
If You will bear with me, I will read what the insurance organi'.za-

tiomi prepared; the gentleman who appeared before us. I.Reading:]
Take tlo case ,f it nan whose llot worthi-after all pelrnissible deduetlotus--

|:a $.-1O0,1,000. "1U11ppo."o he lliq lifo. iw, 111-11)lev $, 11(1f1l11lng to $15{41,(l(), 111l of whlleh
lio nltlkes layable to the Trellsilrer of the Ulnited 1ilies nudelr andl in iecord-
aillhe lh itO% iroosed amlenill'ient. 'The aillenidimient would ilot exemllpt this
liusurtiuee it Its entirety tlit, ex011ltioht is llnllted to su lll1nollt a Is neces-
stry to cover the tax liabilly of tihe estate, ty balhnee over and above tlt
aniount being taxable is heretofore. As the tax in this case wouhl be $100,894,
only that 1lluh of the insurance vould b) ex(eil)t. The balance of the insurance,
nniOltmnting to $49,100, would be Ilelded In the taxable estate accounting for
$11,294 of the total tax (file.

ADVANTAGES

1. From the point of view of the Federal revenues the great advantage of
the proposal lis lit the filet that It Would assure prolli)t paynient, in full, of
n1it11y ssessilents which MIlust now hlm written off it whole or in) part-due to

O15litlinolts depreciation or dissipation of assets, etc.--or collected only after
winierouis extensions.

In fact, It would assuire payment In advance since tlhe estate tax Is not dlue
until 15i months after dentth, In the Interim, the Governinent would have the
use of the money without Interest.

2. From the point of view of tile taxpayer, the advantages are obvious. The
proposal would afford an opportunity to provide against the disastrous conse-
quences of necessitous lhiuidation to cover Federal death duties.

As the law now stands, life lnsaranee taken out to pay these taxes Is Itself-
taxable; It Is Included in the taxable estate with tile result flint the tax burden
Is sliaply lInereaed-the reward of prudent forethought Is the imposition of
fll idditiotill levy.
Then they offer other reasons.
I believe, gent lemen of the committee, that you will approve of

this proposals I favored it for at least a year. We adopted it in
the Senate 1 year ago, and it was takn out in conference.

i '1
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The CIAMamN. This is an important propositioit'' We have these
people here from the Treasury with these estimates. Suppose we
hear friom them.

Senator BARKLEuY, Mr. Chairman, I think we can report on our
capital refund title, or would you rather go ahead with these esti-
mates?

The CIATAMAN. Let us take these estimates up first.
Senator LOINEiOAN. 1 understand from the Treasury people that

they suggest that.we do nothing at this time to tax mutual benefit
insurance companies.

(Discussion ofl the record.)
Senator LA Fo1 h-rr. As to the question of taxation of insurance

companies and reopening it in connection with this bill, it is a coin-
plicated question, it is a technical question, and we have spent a
tremendous amount of time on it in the last revenue bill. lis bi-
volves some 2,600 mutual companies and soine 4,000 stock companies
in the fire-insurance lIiiness, and if you open this thing U) without
any hearings, You are going to have a long controversy, and since
tho tax is not. involved from the point of view of revenue, and that
is what we are driving for here, I think it should not be opened.

Senator GI.1RY. How much revenue would you get. out of taxing
these companies?

Air. KIENT. At the most, under the plans we had in view, we would
geti a corporate tax on income from $160,000,000 or $170,000,000 on
the investment of securities. A limited number of the conipanie
have not been earning, apparently, all of the excess of premiums or
assessments collected other than the amounts used for the Payment
of losses or setting IlI) the prol)er reserves to their property owners,
but. have been keeping back some of it and have been creating fairly
!argo investment reserves from N which they aro deriving a stubtantial
income, and that is the one thing in which we are cluefly interested,
but I feel that, Senator La Fol ette has stated the sittuition fairly.
The3, really should be given a chance to be heard and present their
side of it before any action is taken.

The CHAIRM-3V . Mr. Kent, you and Mr. Parker will please run over
in your minds the thought of applying the capital stock tax if wo
continue it, and apply it on the stock of these corporations writing
fire insurance, and to put it on the reserves of the inutuals. I un-
derstand there are a great many nutuals that build u) a surplus
or reserve. Perhaps something can be worked out whereby we can
get some revenue out of that without hurting anybody or getting
into this competitive situation.

Senator LA FoLEvrFr. If you o1)01 that up, you are ]ust going to
have an irresistible demand'for hearings on botl sides of this prop-
osition. It has not been testified to before this committee. It was
all thrashed out in the 1934 revenue act. We had to come back and
have hearings after we got the bill. on the floor. You are just fixing
to deloy your bill here a couple of weeks if that happens.

The 'CITAIRMAN. Mr. Seltzeir, have you the last estimate that I
asked you for?

Mr. Snirzn. That is still in the works, Mr. Senator.
The CHAIRMAN. The one that I asked for first then, where they are

exempted for $15,000 and under.
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Mr. SELmzi 4 j4 of the plans that Contemplate a $15,000 exelip-
tion are still i ic works, because that particular provision is very
difficult to work out.

Senator uix. Are the two plans that I asked for estimates, pre-pared?
Aft'. SEIuIrll. We have those here.
The Ch.\ ,. I have this one here, no. A6 readingg:
1. Iimipost 15 poe'eent tax oil statlttory tict Ilie:mile ts now teflinrd.
2. iejet:il present capital stack ide excessp)roInts taxes.
3. l)rtilie id.1i ted Iot 1icoillie t.; Ihe tatilutory iwt IIICoIme less ordinary Col-

poriih ll b Inoliitt taxes pl s 00 pervl('t of divideii'ls rI'eive(. 1 )elht ull1(di.-
trilulte adjusted IotI Iji(eit1e UH adjusted )tet Inicome lv.:s the dIvidhetle credit,
lilld,- It slwcllI credit (if $15,{,0, whlul Is lillwed all colporatthlls. Implllose iL
tax o11 ll dltl'l)ultl'( 1 r ib il xttil~c ii Incomtie (.e4iu11 to the s1m11 of hio ft'llox\lll g:

Forty percent of the a mlont of the tiiiilh't frllitied uttliisted et ineonme which
1.4 not iti ('e.ss of 50 Ierce(nt of thle adjusted net Intoll,.

Sixty lpwIe'velt (Of the amuntllill of the 1idlistrihluted atljtisted met Inlcole which
Is it exces.-s of 50 pear((lt of tle adjusted net Il-Olme.

I1. l'stinkted rere(ue, (vlcndar year 1936

Exsthnted Increase in revilime over preseit law ------------------ $1, 024, (010
Retaictilllte to slpeial cr-"tlt of $15,000 giveni all cOliltorations 2114,000,000
E.xt mi ted1 | r,111 ' OV Il reve . ................................ 7olo, 000), Mt)

Senator CouznENs. I ulnder4t0od vou to say that all of those 15
peI'lrcent cre(its were still going tihrouigh the mill ?

Mi'. SE:LTZEl. It lpl)ens thiat this pal-ticulai l)roposl contaiininig
only two rates was fairly ea.v to calculate even though it had this
$15,000 exemption, It is much different where you have a series of
graduated rates.

The ('HIRMtAN. TIs would give $730.000.000?,
Mr. fIvzr:I- ,t. That is right.
The (;,nAItA1N. Let i11e ask you il exp)lanation of this: This pro.

rides for 40 percentt of dhe un(listributed adjusted net income whiieh
is not in excess of 50 percent of the adjusted net income

Mr. ZrS'iz7Elt. Correct.
Senator K o .I am opposed to that. I m Ol)osed to any plall

that conten)lates it tax oin u(istrlibuted )rofis.
The CUARmIAMx. I Would suggest, Mi1'. Seltzer, that you take U)

these differell t; plans. You have Copies of each of them..
Mr. Sm'zm:o.u The first plan that we discussed was plan AO of

which I believe all of you gentleman have a copy.
The next schedule that I should like to discuss is A3.
Selator CONNAILY. That is the one I submitted.
Senator Gimty. HIas AG beeii explained?
The CHmAIRMAN. I)o you want to ask any question about it?
Senator Gumv. What is the 90 percent of dividends received?

You take 10 percentt off of any dividends received?
Senator CoNNAjJ.Y .. .flhat does not change the law any ; that is the

present law. That is intercor rate dividends, and they make up for
that, Its I understand it, by eilarging 1.5 percent on the 10 percent,
(o they not, Mr. Kent?

Mr. 'KEINT. Fifteen percent o1 the 10 percent.
Mr. S:rn'ziun. Teti-per(e'iit intereorj)orate dividends are included

in the statutory net income.
'fhe CHAImMAx. Any othel, questions?
(No response.)
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The CHAIRMAN. What is the next one*
Mr. SEurz ,a. A3.
Senator CONNALLY. That is the se ond one that I submitted, Mr.

Chairman. Tile first I submitted was 10and 13 and 16 and 20.
The CHAIRMAN. Will you read A3?
Mr. SELTurzER (reading) :

1. Itelwal present captial-stock and excess-profits taxes.
2. Impose 10.per .~'t tax oil statutory net Income t at prevent defined.
3. Repeal exemption of dividends front normal tax on Individuals.
4. iDeflne adjusted net Income its tile statutory net income less ordinary

corporation Income titxesq pinUs 90 percent. of dividends received. Define undis-
triluted adjusted net Income ms adjusted net Income less tie dividend credit.
linmse a tax on dlstrlbuted adjusted net Income equal to the mun of the
following:

0 on fIrst 20 percent of the undistrlbuted adjusted net Income.
20 percent of the amount of thle uidistriiuted adjusted net lIcone which Is

ti excess of 20 percent and lnot hit excess of 40 percent of the adjusted net
Income.

25 pierceit of the itilount of the undistributed adjusted net income which
Is i1 ,xcem of 40 perceit anIl ot In excess of (it) percent of the adjusted let,.
InCOllie.

32 percent of the uimount of the lildlstrllblted iidjsisted net income which Is
In excess of C14) percent aindi not In excc.48 of 8) percelit of the adjusted net
Incomeit.

40 percent of tlie amount of the undistrilitedl adjusted net income which Is
in excess of 80 percent of the aidisted let income.

I. E1tin1*a0ted recill ie, eoa/lldar year 1941;

Net estlilated iicrease iit revenue, $013,000,000.

,. 1nator CONNALLY. I want to ask you, Mr'. Seltzer, why you made
leil al original estimate of $690,O),00 alld this shows $633,000,000?

Mr. SELIzt. Before we conii get an official fintil Treasury esti-
mate, we have at cOifereice of Treasiury oflichuls. They go o~er the
whole matter. These estimates, we tliiik substantially are correct,
but they have not been reviewed it tile Treastry. We give them to
you as fast is we can get theii for your info inltioi, to give you
all idea of the general order of magnitude. "

Senator CONNALY. This o1e now is it. more mature one than the
one you gave me tie other day when you had $690,000,000?

Mr. Srm.,zoi. Correct.
Senator 1AB'rIxos. I think they (1o lretty well to give you an

estimate of any kind.
The CIR,\IlMAN. What you have done is to give a flat rate of 16

percent?
Mr. SELTZEr. That is right.
The CHAIRMAN. And various percentages up to 80 percent of the

adjusted net income?
In. SdtER, Yes, sir.
Senator CoUZENS. I am not going to be satisfied with this kind

of ill estimate until we know where it copies from. I would like
to -know what part comes f rom -the 40-percent tax.

Mr. SELmTE. I have not with me here it break-down of that, be-
cause we spent the last 48 hours getting out 10 of these estimates.
If you wil[ give us sufficient time, we will give you all of the detail
that you 1(iht desire on any of these.

Senator CouzpNs. You have not a break-down here now?
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Mr. SELTZEit, Not here.
Senator CouzENs. I am not criticizing, but I just offer that as a

reason why no determination can be made until we know where this
money comes from; in what bracket.

Senator Bylm>. Tiere should be no trouble in getting a break-down,
because they must have it before they can give the total.

Senator COUZENS. It is a determiining factor of what rate we
adopt.

Senator IAIKL1AY. W are not reading any of these for action.
LAt us get some more of them.

The CHAI SIAN. The next is A8.
Mr. SFLTZER (reading) :
1. Repetal present capital-stock and excess-prolits taxes.
2. Repeal present exemption of dividends fton :or'nal tax.
3. Impose 15-percent list talx oil corporation statutory net Income lis lloW

defined.
4. Define adjusted net Income as statutory net Income plus 90 percent of

Intercormisrate diviend.s received less cojirorat loll inCOme taxes. 1)elhe un-
(iistlliuited adjIsted niet Incomtte 14 aStdJsted net, inome less dividends paid,
1111d, iII th case of corlm<wratioms with adjusted net Income of less thaun $20,0W), a
-pitoil credit for $1,(0. Impose tax on undistributed adjusted net Income
equil to the sulil of the following:

Nothing (oil the first 20 percent of the undistributed adjusted net inonom.
lF'ifteen Ierctnt of the amount of Ith listriullted adjusted net Income

Which Is fit eXceSs of 3(0 per-cent of the adjusted nlet Inolle.
Thlirty-five percenIt of the amount of the untistriulted adjusted net income

which is in excess of 30 percent and not In excess of 50 percent of the adjusted
ltet Income.

40 percent of the anlonlll of the udistrilbuted adjusted net income which
is in excess of 50 percent of the adjusted net income.

I1. l,8tintcl rctclit, eletdar veir 19.36

(ross estimated increase In revenue over present law ---------- $058, 000, 000
Estimated reductions due to s)eclal credit given small corpora-

tlons ------------------------------------------------ 35,000,000

Estimated net Increase In revenues -------------------- (1 02,3, 000, 000

The CIIAItMAN. Any questions on that one?
,No response.)
'fhe CAn IMAN. The next is A7.
Mr. S1,ur ZEn (reading):
1. Impose 15-percent tax on statutory net Income is now delned.
2. Repeal present. capital-stock and excess-profits taxes.
3. Deline adjusted net Income its the statutory net Income less ordinary cor-

Ioration Income taxes plus 00 percent of dividends received. I)etihe undistrib-
uted atju-4ttd net Income as adjusted net income less the dividend credit, and,
in the case of corporations with adjusted net Incomes less than $20,00t), a special
credit of $1,000. lmpose a tax on uidtistriluted adjusted net Income equal to
the sum of the following:

0 of the amount of the undistributed adjusted net Income which Is not In
excess of 30 percent of the adjusted net income.

30 percent of the amount of the undistributed adjusted net Income which Is
in excess of 30 percent and not In excess of 40 percent of tile adjusted net
Income.

35 percent of the amount of the undistributed adjusted net Income whleh
Is In excess of 40 percent and not itn excess of 50 percent of the adjusted
Ilet income.

45 percent of the amount of the undistibuted adjusted net Income which Is
in excess of 56.' percent of the adjusted net income.
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II. Estimated revctmw, calendar Vear 1936

(in millions of dollars)

Dividends Dividends
exempt from subject to

normal tax on normal tax on
Individuals Individuals

Estimated Increase In revenue over present law ............................. 416 571
Reduction due to special credit given small corlmrations . 3 35

Estimated net Increase in revenue ........................................ 31 536

Senator Ku-O. In view of the large amount which you say will
l)e available for taxation as net return on net profits, seven billion
plus, it seenis to Ine that yotir 571 is very luhich less than should be
obtained with those rather high taxes upon those gradiuated braek(ts.
Are yoii quite sure that that figure is accur'ate?

M'. SmmuZEU. I am quite confident that it is. It has gone through-
out regular processes.

Senator KINO. You get over $200,000,000 from yotir 15 percent on
statutory liet income.

Mr. SEIrzrt. You lileall extra in addition to what we now get?
Senator KINO. Yes.
Mr. Smr:mLT. We Calculated tile other day if we raised the statti-

tor, net income tax to 18 percent we would gvt an additional $244,-
000(,000. In this ease you have it at 15 percent.

Senator KINO(x. Whait do you figure you will get with 15 percentt ?
Mr. Siunarit. I have not got the figu re here. It will he a relatively

easy Illatter to calculate.
Senator ('tLANK. Suppose vo 'lciullate it.
Senator hlNo. That is Ilt gradtilted. It is at fat 15, as I under-

stand it.
Mr. SELTZER. Yes. Right now we get about 13.39 effective rate on

the total statutory net under l)resent law, even though tile top rate
is 15 percent.

IThe CHAIRMAN. Now, go to the next one.
Mr. Smrzpi. The next is A2 [reading] :
1. Imlose 15 percent tax on statutory net Income as now defied.
2. Repeal exemption of dividends from individual and normal tax.
3. IXf lnei adjusted net lIlcoilie its the statutory net Income less ordinary

corporation invoine taxes phls 90 percent of dividends received. Definte uldts-
tributed adjusted net Income as adjusted net income less the dividend credit.
Impose a tax oi ldistrlibuto adjusted net income cqtl to tile sin of the
following:

Nothing on first 20 percent of the undistributed adjusted net Income.
10 percentt of tm amount of the unditrlluted net Income which Is lin excess

of 20 Iercent and not ll excess of 40 percent of the adjusted nlet lIncoie1,
13 percent of the anlmounit of the undistributed adjusted net Income which is

in execlms of 40 percent and not in excess of 00 percent of the adjusted net
Ilncomlle.

10 percent of tile amount of tile uIdlstrihuted adjusted net Income which is
In excess of 00 percent and not il excess of 80 percent of the al(justed net
Income.

20 percent of the amitlount of thie undistributed adjusted net Inconme which is
in excess of 80 percent of the adjusted net income.

I
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I. ESTIMATED MO1USNV11U1 OALENDAL YMVR 190

Estimated net increase in revenue if present capital stock and excess-profits
taxes are rellaled, $40,000,0MX0.

Net estimated Increaso in revenue If capital stock and excess-profits taxes
are retained at present rate", $546,000,C00.

The CIRMAIm N. Which is the next?
Mr. SEJurzi . A5, A5 is the following [reading]:
1. Impose 1(-percent tax on statutory net income as now defined.
2. repeal exemption of dividends from Individual and normal tax.
I)eilhne adjusted net income its the statutory net Income less ordinary corpora-

tion Income taxes plus 90 percent of dividends received. Deiine undistributed
adjusted net Iicome as adjusted net Inconme less the divideln credit. Impose,
a tax on undistribtlwd adjusted net income equal to the sum of the following:

0 on the first 20 percent of the undistributed adjusterl net Income.
10 lercent of tihe itiount of the undistributed adjusted net Income which

is in excess or 20 percent and not in excess of 40 percent of the adjusted
net income.

13I percent of the amount of the undistributed adjusted net Income which Is
in exce. of 40 I)ercent andi not in excess of 60 percent of the adjusted net

16 percent of the amount of the undis ti-buted adjusted net Income which Is
In eX,'tces.4 of (10 percI't a1d lt )n excess of SO percelit of the adjusted net
ilICOlIDO.

20 percent of the amount of the undistrilted adjusted net Income which Is
]it excess of 84) jierceit of the adjisted net income.

It, E8DIMATt.DI 10.VIENU'E, C,\tLNDhtt YEAH 11,136

Net estimated ihe.rease in reventle If present capital stock and excess-prollts
taxes a re rlt-l('lh, $465,000,WU0.

Net estimated imirtease in revenue if capital stotk iind excess-prolits taxes are
rettiel ii IIIprest rates, $5115,000,J000.

T!hO ("VIAMMAN. Tl1h0 n(,P is whiCh?

Nhr. SElrzrit. A-4 [reading]:
1. Itepeal present capital-stock and excess-profits taxes.
2. llil(ose 15-percent tax on stalutory Inet Inicone as tit l)resent defined.
3. U-ieal exemltiol of divihnds froni lormtal tax on Indivilluals.
4. Detine adjusted net Iiicome as the statutory net Intone less ordinary cor-

hiorilt ioll iicollll ' lalxes llis 1 0 lIeit'alit of dihilends received. 1eflhe iidis-
triluted idjusted net iincomie its adjusted net iticome less the divIdeld credit.
hnil)0(1 a tax oi umidistributed ldjusted net Income equal to the sum of the
iloowillg:

0 on fhist 20 percent of the undistributed adjusted net income.
2(0 ptrvelt oi the amount (if the ulistributed adjusted net Income which is

in excems of 20 percent and not IW excess of 40 percent of the adjusted niet
incOlmie.

25 percent of the amount of the undistributed adjusted net Income which is
In e-xves of 40 percent and not lit excess of 80 percent of the adjusted net
ilICOmIe.

32 percent of tie limount of the undlstrltted adjusted net Income which Is
ii excess of 60 percent and not Ill excess of 80 percent of the adjusted net
income.

40 piereent of the amount of the undistributed adjusted net Income which Is
In excess of 8 preent of the adjusted net income.

I1. EST'IMAtEZ OAI.IVNDAI% OAL9NDAlt YEAR 1930

Iset estimated crease in revenue, $579,000,000.

Senator CAIK. We are not. getting anyhere toward consideration
by having these things )ut in in this sort of manner. I suggest that
th Treasury report all that the Treasury is to submit. All that. this
witness is doing is to authenticate the exhibit- that are being put in.
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I suggest that they all be put in at one time, and then we will go into
executive session and consider them.

(Discussion off the record.)
Tie CIIAu.IMAN. Have you any other estimates?
Mr. SE TzER. There are two other types of proposals. These previ-

ous schedules have uniformly included a flat tax on statutory net
income and it sttax or a supertftx on undistriluted net income.

Senator Kixo. Tt is not a supertax.
Mr. SmLzE11. Call it what you like, as far as these others are

concerned. Your proposal, Senator, differs from the others in
confining itself essentially to a flat corporation licoeno tax.

Senator King's proposal no. 1 is:
1. Inilpoe 23-percent lax on st:ittutory net Income of corporations as now de-

fined, of which 5 percent would represent a prepayment at the source of tile
normal tax on dividends, and 18 percent would represent tile tax to be pild
by the corporation as such.

2. Capital stock and excess-profits taxes to b retained.
3. No suI)ertlix on undistriluted earnings.
4. Normal tax raised from 4 to 5 percent.

I. Estimated rcmwme, e (lendar ycar 1916

Estimated increase in revenue over present law by reason of
23-pe.cent rate on statutory net income -------------------- $579, 500, 000

Estimated addition due to increase in normal rate from 4 to 5
percent ---------------------------------------------------- 60,000,000

Estimated net Increase in revenue ------------------------- 0 39, 500, 000

Senator King's proposal no. 2 is as follows:
Au alternative i)rpmpo.al wiereunder the normal tax would be retained at

4 percent, but the rate on corporation statutory net Inconie would neverthe-
le;s be 23 icrcent, of which 4 por ,'nt would represent a irelayment at the
source of the normal tax on dividends, and 19 lpercent would represent tile
tax to be pald by the corporations as such, is estimated to yield $579,500,000
over the revenues estimated In the Budget.

There is this that might be said about Senator King's proposal
When you levy a tax on the corporation, that includes a prepay-
ment at the source on dividends, you raise the question whether you
wish now to tax the dividends received by tax-exempt institutions
and tax-exemlt individuals which would he involved in this pro-
posal unless you otherwise provided for a recoupmcnt by them.

The CHA1IRMAN. What have you done with reference to the esti-
mate? Have you excluded that?

Mr. SELzER. No' we have taken this as given to us.
Senator Kixo. There would be no recoupment from those institu-

tions?
Mr. SLTZEnR. None whatever.
Senator C~ux. That same charge on charitable institutions is

contained in the House bill, is it notI
Mr. SPLTzrzn. You cannot say dogmatically that it is contained

in the House bill, because the thx is paid by corporations and their
stockholders. If the corporation distributes all of its earnings, its
stockholders who were tax-exempt as individuals because their in-
comes were not big enough or were tax-exempt institutions, would ---
pay no tax.

61884-pt. 7-36--7
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Senator CLARK. I am just asking for information. Under the
House bill, in the case of an institution such as you describe, a chari-
table organization, if they accumulated a surplus, under the House
bill they would be taxed, would they not .

Mr. Smrmt. If the companies in which they held stock in-
terests retained earnings?

Senator CLARK. Yes.
Mr. SELTZER. True.
The CHAIRMAN. Will you read the other estimates that you have?
Mr. SArzm. The next is C-1 and 0-2, which are the proposals

of Senator George.
C-1 is as follows:
1. Impose a tax of 25 percent on corporation statutory net income as at

present defined, except that each corporation will receive a credit against the
Income subject to tax of 40 percent of the amount of dividends it pays.

2. Repeal present capital stock and excess-profits taxes.
8. Repeal exemption of dividends from the normal tax on individuals.

1I. ZS7MATED REVENUE, OALENDAR YEAR 1036

Estimated net Increase in revenues, $641,000,000.
Mr. SEitE. When you work out this proposal Senator George,

you find out in fact that it amounts to this: A IS-percent tax on
statutory net income as at present defined, and then a fiat 10-per-
cent tax on the retained earnings of corporations.

Senator GFm y. How does that work out? Just on the general
basis of a certain number of corporations.

Mr. SFRZER. If you were to take these figures and work out an
arithmetical illustration that is what you would come out with.

The CHA=mIzN. In other words, it is the same thing as imposing
a fiat rate of 15 percent and putting a fiat rate of 10 percent on the
retained earnings I

Mr. SmTTzm.-Yes; a straight 15 percent on the statutory net, and
a straight 10 percent on undistributed.

Senator LA-FoLLxi- If you are going to go at this thing at all,
it is a very simple way of doing it, because as far as the bill is con-
cerned, you do not have any complicated schedules or anything else.
That is the plan that Mr. Parker discussed the other day. I do
not think the. committee has given it very much consideration, but
as a compromise-

Senator GEoRoi. C1 and C2 are both predicated on the same prin.
ciple, but have different rates.

Senator HAsrxNOS. Let us find out how the thing works out, from
the witness.

The CHARMAN. Let Mr. Parker explain it.
Mr. PARma. Suppose you have $100,0 of adjusted net income.

If you declare no dividends at all, you will just pay 25 percent
tax or $25,000. That is your maximum tax.. Suppose that you have a $100,000 adjusted net income and you
have a 10 percent dividend declaration of $10,000, you get a credit
of 40 percent, of $10,000.

Senator CON'NALLY. You have a net income of $100,000?
Mr. PARKER. Yes; and you declare $10,000 in dividends. And

pay $10 000 in dividends. iYour credit is 40 percent of what you pay
in dividends or $4,000. Then you have $98,000 subject to tax and
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at the same rate. You apply 25 percent to the $96,000, which would
be $24,000. That presents then a rate of 24 percent on your whole
$100,000.

Suppose now that you declare $40,000 in dividends. You have
40 percent credit, which is $16,000. $16,000 from $100,000 is $84,000,
which is subject to 25 percept tax which is $21,000, or 21 percent.
If you declare out just half in dividends, $50,000, then your dividend
credit of course would be 40 percent of that or $20,000, with $20,-
000 from $100,000 is $80,000, and your tax of 25 percent on $80,000
is $20,000, or just 20 percent.

That is with a distribution of only 50 percent of your income,
which is much less than the average, your rate is 20 percent.

If you declare everything out, your dividend credit of course be-
comes 40 percent of $100,000 or $40 000, which subtracted from
$100,000 leaves $60,000. 25 percent oi $60,000 is $15,000, which is
just what your corporation is paying today.

Senator LA Foum-r. One advantage of this that I do not think
you have pointed out, Mr. Parker is that as far as the simplicity
of this bill is concerned, you simply impose your flat tax and then
provide for this credit in your credit section, and that is all there
is to the bill.

Senator KING. In other words, if they pay 25 percent, that is
the maximum.

Mr., PARKEn. That is the maximum.
Senator Kixo. And they are not compelled to make distribution

of dividends at all.
Senator CLARK. In other words, Mr. Parker, it has this one

advantage, that every corporation pays at least 15-percent minimumI
Mr. PARKER. That is the minimum tax.
Senator CLARK. Instead* of starting at the bottom and scaling up,

you start at the top and come down the other way, so that each
corporation gets an increasing credit as they pay out in dividends,
but every corporation-and th-is is important, because we have con-
sidered some corporations who under the House bill would not pay
any taxes at all--eveoy, corporation will pay at least the present
flat tax of 15 percent.

Mr. PARKmR That is correct. And I think that it will encourage
distribution by reducing the rate to a reasonable amount.

Senator- KINo. It will amount to practically 15 percent flat plus
10 percent on undistributed.'

Mr. PARKER. If you want to put it that way, I could work it out
almost the same as though you start at 15 percent and put 10 per-
cent on.

Senator KiNG. I would rather it be a flat tax than a tax on
undistributed profits.

Senator BYRD. What percent would you have to give credit for
here if you just had a normal tax of 5 percent, and in order to
make the difference between, that is the 1-percent additional tax,
how could you work it that way? -,

Mr PAns. I do not know that I just got your question. This
estimate was based on the same normal tax as we have got now.

Senator Bym. I understand that. But some of us, at least I have
the view that'the tax on undistributed surplus should not be in
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excess of the normal tax. Could you plan to work it out along
thatt lihe, assuming you have a normal tax of 5 percent?

Mr. PARKER. I do not think you could get much money.
Senator BYRD. If you retain the present capital stock and excess-

profits taxes you probably have enough.
Senator CONNALLY. Senator George, your plan is essentially a

,graduated rate, working backward instead of forward.
Senator GEORGE. Substantially that. This is what Mr. Parker

suggested. I wanted to see how , they would look, because I think
there, have decided advantages.

Senator CLARK. It is obvious in any case, an increase in the
normal tax.

Senator BYRDm. As I understand it, Senator George, you are not
favoring this plan? It just gives us the information?

Senator GEORO. No; I favor the original proposal that made of
a flat tax plus the normal on undistributed profits.

Senator CLARK. I favor this more than any scheme I have heard
yet.

Senator GERRY. What does your capital stock and excess profits
bring in?

Mr. PARKER. $168,000,000.
Senator GERRY. Suppose you had what Senator Byrd suggested?
Senator GEORO. We had that estimate yesterday.
Senator KING. Mr. Parker, as I read this so-called plan C-1 it

contemplates repeal of the present capital-stock and excess-profits
taxes and repeals the exemption of dividends from the normal tax
on individuals.
. Mr. PARKER. The individual would be subject to the 4-percent
normal tax on dividends. I really think that the individual does
not appreciate that exemption. I admit that theoretically your
normal tax ought to be exempt. That is the theory, and that is cor-
rect, but theory and revenue sometimes do not mix too well, and it
makes a big difference whether you subject these dividends to normal
tax.

Senator INo. Let me just give an illustration of one of the plans
which I suggested: 23-percent flat corporate rate with 5-percent
recoupment.
(1) Net income (with no intercompany dividends) --------------- $100,000

:(2) Corporate tax ------------------------------------------- 23,000

(3) Balance after corporate tax -------------------------- 77,000

(4) Dividends payable ------------------------------------------- 50,000
(5) Anmount of dividend withheld at source and kept by corporation

(5 percent) ----------------------------------- 2,500

(0) Dividend received by shareholder ----------------------- 47,500

Under this plan the Federal Government will always collect from
the corporation the flat corporate tax of 23 percent, which, in the
illustration given, amounts to $23,000. HoWever, because of the
5-percent recoupment provision, in case dividends are paid, part of
this tax will be borne by the shareholders and recouped by the cor,
poration. In the illustration given, the. tax of 23,.percelit, although
p aid by the corporation into the Federal Treasury, is divided between
the corporation and its shareholders as follows:
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Tax of 23 percent ............. $23,00
Amount recovered by corporation from shareholder through 5-percent

recoupment ----------------------------------------------- 2, 0

Tax actually borne by corporation -------------------------- 21, 5Oa
Tax actually borne by shareholder (2.5 percent) -------------------- 2,

.'If the corporation distributed all of its net income, namely $100,-
000, in dividends, its tax burden will be $18,000 or 18 percent and
the shareholders' tax burden will be $5,000 or 5 percent.

Senator 3ARKLEY. The day before yesterday the Treasury offi-
cials reported a net income of $642,000,000 on the plan suggested
by Senator Harrison. That is a flat 18-percent tax plus 7 percent
on that retained.

Mr. SmurzFi. And raising the normal rate to 5 percent.
•Senator BARKLEY. In that connection, I asked you to figure on

what the difference would be between a 17 percent flat rate and .8
percent on the undistributed. Did you get that?

Mr. SELTZER. That is being worked out how.
Senator KINo. There are two others that .1 suggested. They have,

not been worked out yet. The chairman is not here, and I would
like to ask if there is anything else, gentlemen, that you wanted to
take up at this time? The chairman will be here in a few minutes.

Senator BLACK. The plan C2 is the same as C1 except a different
rate?

Senator GEoRGE. Your flat starts at 30, and you get a 50 percent
credited on dividends paid instead of 40 percent. That is the only-
difference.

Senator KING. Will you explain 02?
Mr. Smawm. 1. Impose a tax of 30 percent on corporation star,

utory net income as now defined, except that each corporation will
receive a credit against the income subject to tax, of 50 percent of:
the amount of dividends it pays.

2. Repeal present capital-stock and excess-profits taxes.
3. Repeal exemption of dividends from the normal tax on

individuals.
II. ESTIMATED REVENUE) CALENDAR YEAR 1930

Estimated net increase in revenues, $835,000,000.
That plan differs from the first in this respect. Your flat tax is

15 percent as it is in the first, but your surtax on withholding earn-
ings instead of being 10 percent is the equivalent of 15 percent.
That is why you get so much more revenue.

Senator BLACK. That surtax reaches its peak, of course, when
they distribute the least.

Mr. SELTZER. We cannot work it out for surtax and individuals'
separately.

Senator BLA0K. I meant when the corporation distributes the
least it reaches its 30 percent.

Mr. SEL TzEI. Of course, your revenue figure is always a net bal-
ance under this proposal.

Senator Kii. Are there any other matters pending the arrival
of the chairman?

Senator CdNNALLY., Most of these repeal the capital stock and
excess proflts. I1 you retained that, we would get considerably,
more revenueI

!
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Mr. SETZR. Yes.
Senator Klwo. My view is that we ought to retain those.
Senator BLAcKt. Under C1, if we did not repeal that, we would get

about $fll,000,000.
Mr. Smvmirm. It varies in every schedule.
Senator CoNNALLY.' Depending upon the amount you take out.
Senator BARKIRY. I would like to bring up our report on the

refunding, title IV. We are ready to report on it.
Senator Kneo. If there is no objection, we will proceed with that.
Senator BARKLIY. Will you have these others by tomorrow?
Mr. SELTZER. I doubt it, because none of our pesJple have had any

sleep last night.
Senator lKwo. We will proceed, then, with title IV.
Senator BARKLEY. There is no use of reporting on this unless it

is disposed of.
Senator LA FOLLETrE. Let us dispose of it.
Senator BARKLEY. I do not think any controversies will arise

over it.
Senator GzonoB (presiding). Proceed, Senator Barkley.
Senator BARKLEY. The committee met and spent all yesterday

morning goes over these suggested changes with reference to the
refunds under sections 001 and 602 and we amended section 601 (a)
by striking out the parentheses on page 229, lines 19, 20 and 21, and
a new section 603 added, which appears on page 8 of the mimeo-
graphed copy, as follows:

SEc. 603. The proclamations, certificates, and regulations prescribed by the
Secretary of Agriculture under the Agricultural Adjus3tment Act, as amended,
in effect on January 5, 1936, insofar as not inconsistent with this act, are hereby
made applicable for the purpose of determining the amount of any refund or
payment authorized under sections 601 and (02.* The object of that is simply to preserve those regulations under
which this tax was collected and use them as a yardstick by which
they are to be refunded. It is clearer and simpler than having the
parenthetical statement on page 1. I would like to have that
amendment adopted.

The CHAIRMAN. If there is no objection, it will be adopted.
Senator BARKLEY. On page 2, subsection (b) from 601 has been

rewritten. The language underscored there is the language that
is changed. As passed by the House, section 601. (b) provided that
no refunds under section 601 shall be made to the processor or other
person who paid the tax with respect to the articles on which the
claim is based. Because of the situation existing with respect to
manufacturers of large cotton bags, both processors and nonproc-
essors, it is deemed advisable to permit the adjustment of all claims
under section 15 (a) whether filed by processors' or nonprocessors.
Accordingly, an exception has been written in in the first sentence
of section 601 (b) applicable to refunds to section 15 (a).

(The same is as follows:)
(b) Except for refunds under section 15 (a) of the Agricultural Adjustment

Act, as reenacted herein, no refund under this section shall be made to the
processor or other person who paid or was liable for the tax with respect to
the articles on which the claim is based. No refund under this section shall
be allowable to any person with respect to any articles where such person
prior to January 8, 1938, paid an amount as tax under the Agricultural Ad-
Justment Act, as amended, by taking as a credit against such amount an
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amount otherwise allowable as a refund with respect to such articles under
sections 15 (a), 15 (c), 16 (e) (1), 16 (e) (9), or 17 (a) of said act. No
refund under this section shall be allowed to any person except to the extent
that he establishes that he "has not received, and Is not entitled to receive,
reimbursement of such amount from the processor or other vendor with re-
spect to the articles on which the claim is based. No claim under this stion
exceptt claims of processors under section 15 (a)) shall be disallowed the
ground that the tax with respect to the article or the commodity foiA Which
processed has not been paid.

Senator BARKLEY. That language is put in there to take care of
the manufacturers of cotton bags. There are only five of them.
They were not only manufacturers of cotton bags, but also proof.
essors, and as the bill passed the House they could not file a claim
for refund as manufacturers but had to do it as processors.

We have amended this so that now they can file their claim as
manufacturers of these cotton bags, just as the rest of the manufac-
turers who are not processors.

Senator CLARK. May I ask the Senator. from Kentucky if there
is any discrimination under the amendment which lie is proposing,
which I have not'had a chance to examine, against the manufacturer
of cotton bags on the ground that he was not to be a processor?

Senator BARKLEY. None at all. They are put on the same basis.
Senator GEoE. That also takes care of the sales to charitable

institutions, Mr. Kent?
Mr. KENT. Yes.
Senator GEORGE. That is clear now, that is all clear now?
Mr. KENT. Yes.
Senator GEoRoE. And sales to the Government itself?
Mr. KENT. Yes; that is all clear.
Senator GFORGE. As well as the processors?
Mr. KENT. Yes.
Senator BARKLEY. I move that that section be adopted.
The CHAIRMAN. Without objection, it will be ado pted.
Senate r BARIMLEY, There is no change in (c), (d), or (f). We

have included them here to make it a whole.
Subsection (g) reads as follows:

(g) Section 16 (e) (1) of the Agricultural Adjutsment Act, as reenacted by
subsection (a) of this section, is amended by striking out "subsequent to June
20, 1084" and by inserting in liu thereof "on or after June 1, 1934."

The CHAIRI AN. Without objection, that will be agreed to.
senator BARKLEY. On page 4, section 602 (a), relating to floor

stocks as of January 6, 1936, there is added the words "with respect
to the articles on which the claim is based."

Senator GEoRo. Is that a limitation in any way?
Senator BARKLEY. NO; not beyond the original limitations as

passed by the House but this clears it up somewhat.
The CHAIRMAN. *ithout objection, that will be adopted.
Senator BARKLEY. Subsection (b) on page 4, we have changed

some language down in lines 17 18, 19, 20, 21, and 22.. In clause (1) the words "wiil not", occurring in lines 20 and 21
of page 231, have been deleted and the phrase "is not entitled to
receiv." substituted. The phrase "will not" is ambiguous in that
it may be construed as requiring a weighing of possi ilities. The
words "processor or other vendor' have been inserted in line 21, for
purposes of clarific'ation,

U'
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In other words, this simply clears up an ambiguous phraseology in.
the House.

The CHAIRMAN. Without objection, those changes will be agreed to.
Senator BARKLEY. Clause (2), begining on line 22 of page 231,

does not take into account the case of claimants who did not increase
the sale price of the articles because of the tax burden and who,
accordingly, might not be able to reduce the price of the articles
because of the invalidation of the taxes under tihe Agricultural Ad-
justment Act. Clause (2) has been reworded to provide for this
situation.. It simply is reworded to carry out what was evidently the original
intention, but it is done better under this language than it was in
the House bill.

Senator C.iAxK. There is no change in substance?
Senator BARI.LEY. No. I think I had better give the balance of

the explanation.
SIn order to expedite the consideration of claims, a sentence has been

added to the end of section 002 (b) which would permit the claimant,
with the approval of the Commissioner, to submit as part of his
clainm-in lieu of a detailed schedule of articles, purchases, sales
p prices, and sales-an affidavit setting forth the total amount of tax
burden passed on to him, the total amount of such burden for which
lie has been reimbursed or is entitled to reimbursement, the total
amount that lie has included in the sales prices of his articles, 'and the
total amount of the tax burden which the claimant has borne himself.
It is felt that the inclusion of such a provision will expedite the
consideration of meritorious claims, will relieve the Bureau of a
heavy administrative burden in such cases, and will relieve claimants
in many cases of a heavy evidentiary burden. At the same time, if
the Comnissioner has reason to believe that the claimant has sub-
mitted a false affidavit, or has other reason for inquiring into the
accuracy of the claim, the Commissioner will have full authority to
cause necessary investigations to be made ad to put the claimant
on strict proof of his claim. The latter would require a detailed
break-down of all transactions relating to purchase and sales of the
articles upon which the claim is based.

The object of that is to permit the Commissioner on the filing,
of an affidavit by the claimant in setting out all of these facts, to
go on and pay the amount. It simplifies the proceeding with respect
to the claim, but if lie has any suspicion about it or there is any
ground to believe that the claimant has made a false statement or a
false affidavit, lie can hold it up and go into it in detail, but the
Bureau believes that this language would eliminate a lot of unneces-
sary delay and technicalities with respect to the presentation of the
claims.

Senator CAilik. It does not change any legal rights?
Senator BAiciLFY. No, it does not; but it gives the Commissioner a

freer hand in passing on claims on the prima-facie evidence sub-
mitted on behalf of the claimant.

Senator BLACK. And it gives the claimant a freer hand?
Senator 1BARKLEY. Yes.
Senator GEoRoE. Let me ask you this question. I do not know

whether you have already'dealt with it 'or passed it in the bill o
whether you are coming to it, but I would like 'to know is it required

__-El
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that before any person shall be entitled to a refund with respect
to merchandise on hand and sold after the date of January 6, that
he must have reduced the price of that merchandise ?

Mr. KENT. All that he has' to do in his affidavit, if h6 can honestly
say in his affidavit that he absorbed the burden of the tax and he
did not pass it on, then prima-facie the Commissioner can go ahead
and allow his claim, unless there is reason to believe that that is
not the-situation. In other words, it may be that in some lines the
prices were not reduced after January 6 because of other com-
petitive factors entering into the pict u re.

Our object has been to give the Bttreau leeway to do with these
claims, to deal with them, as thoroughly and expeditiously as pos-
sible. Thousands of them will be claims for small amounts, where
th' cost of making an exhaustive investigation into all of the facts
would be out of all proportion to the amount of the claim.

Senator GEORot. But you do not cut off, the theory that he may
have passed on the tax after the date of the decision of the'court?

Mr. KENT. That is right.
Senator GEORGE. As we did when we were arriving at this "wind-

fall" tax.
Mr. KENT. Yes.
Senator GEORGE. I was personally in hopes that you might find

it feasible to do that. It seems to me it would simplify it. All
right, Senator Barkley.

Senator BARKLJY. There is no change in subsection (1) and (2),
but we have added a new subsection (3) to define the term "sale
price."

It is as follows:
(3) The term "sale price" includes the price at which the claimant actually

sold the article or articles prior to the date of the filing of his claim, or if
the article or articles have not Ibeen sold, the price at which lie is offering
the same for sale on the date of the filing of his claim.

It was thought necessary to provide a definition there of "sales
price", and this defintion seems to cover the situation.

Senator GEoRoE. That conforms with the provisions of the act?
Senator BARKLIEY. Yes.
Senator GEonop. Without objection, then, it will be adopted.
Senator BARULEY. Subsection (2), at the bottom of page 6 of

the mimeograph, we have added this provision [reading]:
No payment shall be made under this section In connection with any article

with respect to which a refund has been allowed or credit has been taken
under the Agricultural Adjustment Act, as amended, or a refund has been
allowed or is allowable under section 601 of this title.

Senator GEiRnE. What does that do?
Senator BARKLEY. It prevents the possibility of duplicate pay-

ments.
The CHAIRMAN. There is no need for these gentlemen from the

Treasury Depiirtment to stay here this afternoon?
Senator BARtLEY. No. ,
The CHAIRMAN. Then there is no need of them staying any fur-

ther.
Senator BARKLEY. In section 602 (f), clause (3), we have added

the Words "processed from sugar beets and sugarcane , in the first
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sentence of that clause, so that it reads "direct-consumption sugar
processed from sugar beets and sugarcane."

Senator CoNNALLY. Should that not be "or" instead of "and"I
Senator BAiKLEY. Yes; it should be "or."
In section 602 (f), line 4, strike out the phrase "wholesale floor

stocks of"; on line 5, after the word "sugarcane", insert "and held
in other than retail stocks."

Senator GEORGE. What is the purpose of thatl Is that where it
is held for use other than sales, as in candy manufacture?

Mr. Kyar. That was deemed desirable to maintain the proper
distinction between the retail floor stocks and other than retail floor
stocks. Wholesale stocks does not necessarily include all stocks
other than retail floor stocks. You have some intermediary proc-
essor, for instance, who might not be described as wholesale jobbers
but who are themselves manufacturers, but they are manufacturing
articles or commodities that have already been processed and on
which a tax has already been paid or for which someone was liable.
It is merely a clarifying change.

Senator GwoRoE. With out objection, we will pass on to the next
one.

Senator BARKIMY. We have added also a new section 604. We
have already passed on section 608.

Section 601 covers the same subject matter as the first part of
section 21 (d) (2), which should be repealed to avoid confusion and
a possibility that two statutes relating to the same subject matter
may be operative. It simply makes it clear that we have not got
two statutes which might seem in conflict on the same subject.

Senator LA FOLL=TY.. I move the section, as amended, be ap-
proved.

Senator BARKLEY. In that connection, I wish to say that the sub-
committee discussed the possibility of a revision of section 21 (d)
of the Agricultural Adjustment Act, for this reason: The House
Ways and Means Committee are now considering a revision iof sec-
tion (d), along with two or three other administrative sections iof
the present law. When they will make a report on that independent
bill, none of us know; but we thought that if the departments and
the subcommittee, in working out, a revision of, section 21 (d) that
is satisfactory, in time to offer it ae an amendment to this bill, instead
of having to pass a new bill-that, we could either bring it before
the full committee and have approval of it, or bring it before the
floor as an amendment. We could offer this revised section 21 (d)
on the floor if it cannot be worked out in time to put it in the bill
here. It is better to do it without having to pass two bills.

With that exception, this is a complete report of the subcommittee.
Senator GEoRoK Let me make this inquiry: It has been brought

to my attention that in many instances raw sugar is purchased, not
for the purpose of resale but for the purpose of manufacture into
candy or so ft drinks or otherwise. Is that taken care of in this bill?
Do you recall that objection? The House bill seemed to- have made
no actual provision for that sort of thing.

Mr. KENT. The reason for that was this: In drafting title IV,
we endeavored to take as our objective giving this group of claims
substantially the same rights that they would- have enjoyed had the
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taxes imposed by the A. A. A; been terminated by proclamation of
the Secretary of Agriculture rather than by an adverse judicial de-
cision. No provision was made for the cases to which you refer
in the A. A. A. as amended, largely for this reason, that the ad-
ministrative difficulties and complexities involved in determining
the amount of sugar in a few pounds of candy or in a case of canned
peaches are so out of proportion to the amount involved that the cost
of administering those claims would be simply disproportionate.

Senator GEoRG. I meant stocks on hand. Stocks of sugar held
by the processor, by the manufacturer, on which lie has paid the
processing tax, and he has the actual stocks of sugar on hand. It
runs intolarge figures.

Senator CONNALLY. If he paid the tax and has it all on hand, he
will get it all back.

Senator GEoRo. He would not get it back because of the drop inthe price.
Mr. Kt. He would get it if it is hil1d in the form of direct-

consumption sugar.
Senator GEoRoE. I do not mean where it has been put into a soft

drink and that product is unsold, but I. mean where the stocks are
on hand.

Mr. KENT. I am reassured on that point by Mr. Bolton of Com-
missioner Bliss' office, who has worked on this,'that they have been
taken care of, because it does provide for the refund ol direct-con
sumption sugars which are in floor stocks.

Senator GEoRom. What are the conditions attached to the refund
on that particular item?

Mr. KENT. Just the same conditions as applied when it was floor
stock. They file their affidavit and show their inventory.

Senator EORGE. They do not have to show a sale of it?
Mr. KENT. No.
Senator CONNALLY. What do you mean by "direct-consumptionsugar?"
Mr. KNT. It simply means sugar in a f6rm which could be con-

sumed without further process,
Senator BARKLEY. If they had had that sugar in store and decided

not to put it into' andy or canned peaches, it could, be sold for
ordinary consumption

Mr. KENT. Exactly.
Senator BARKLEY. And they would get the refund just as if it had

not been intended for candy
Mr. K ENT. Exactly.
Senator CLrAK. May I ask the chairman of the subcommittee a

question? It deals with another matter.
Senator CouzENs. Will you pardon me, Senator ? This deals with

this subject. The testimony before the committee was to the effect
that many of the retailers desired to get a refund of their August
1933 payment and not be compelled to take an inventory as of Jan-
uary 6, 1936. Was anything done with that?

Senator BARKULEY. We discussed that at great length, Senator, and
we found we ran up against this difficulty: If you provide for the
refund of the amount of tax paid in the fall of 1933, in a great many
cases you will be refunding a tax that was passed on. It could not
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be passed on on some things like a shirt or a pair of socks, where
the price was marked; but this refund section a pplies to flour and
other products of wheat which was sold in bulk, to all sorts of
products of cotton and meats, and so on. To refund the amount
of the tax they actually paid on the stock there, you would be re-
funding a considerable amount that was passed on.

In adIdition to that, many concerns were in business in the fall of
1933 who were not in business on January 6, 1936, and vice Versa.
Other people have gone into business since August 1933-situations
of that kind. So we decided to make an effort tu work out some
alternative which would take into consideration the concerns in
business in 1933 and still operating on January 6, 1936, with approxi-
mately still the same amount of business or stocks that they had
on hand on both dates; but in trying to do that we ran up against
the insuperable administrative difficulties and have not been able
to do it. Mr. Kent can tell you about that more in detail.

Senator CoUzENs. Mr. Kent, in previous testimony, frankly ad-
mitted the great administrative difficulty of taking all of theseitems
and determining the amount due based on the January 6, 1936, situa-
tion. Yet it was plainly known to the Government that the tax was
paid in August 1933. 1 got a letter this morning from a constitu-
ent who said that in August 1933 he had $150,00 worth of floor
stock and on January 6, 1936, he had $300 000 worth of floor stock,
but he would be willing to take his refund as of August 1933 even
though it was smaller, to save all of the delay and trouble of trying
to determine the tax, because of the difficulties that would be incurred
both by the Government and himself in determining the amount of
tax that might be refundable on the basis of the 1936 inventory. I
think that is an unanswerable argument, and I just do not get the
point why it cannot be worked out.

Senator BLACK. May I make this statement as a member of the
subcommittee. I favored and I do favor if anything can be worked
out, a plan whereby we can give an optional settlement letting the
option rest with the Bureau, as to a settlement on the basis of the
floor stock paid originally, and we requested and probably they are
going to work on it, as the Senator stated. We have asked them to
work on that; and whether or not there could be an amendment
drawn up in such a way that the businesses that are going businesses,
as the Senator said ana continued to go on until January 6, that we
could work out a plan whereby that could be done in such a way that
the Bureau itself could exercise the option to let them do that. In
that way I believe we would avoid probably two or three thousand
long drawn-out contests and would strengthen it in one way by
adding a provision which does permit the taxpayer to figure it up
for himself and then let the Bureau go over that, and unless it is
suspected that there is some fraud or something of that kind, let that
be accepted. That is in the amendment which we have adopted.

Senator BARKLEY. It is on page 5 of the mimeograph. The object
of that is to permit the claimant to file an affidavit setting out all
of the information bearing on the claim, the amount passed on to
him and passed by him and so oil, and unless there is some sus-
picion there is fraud in it, the Commissioner will accept that and
pay the claim. But he has authority to hold it up and make a
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detailed investigation if on the face of it it bears evidence of any
fraud. That will simplify from a half to three-quarters of these
cases and dispose of them. But I will say that this matter is not'
foreclosed, Senator.

Senator LA FOLLMETT. Mr. Chairman, I would like to alter my
motion. I moved that the schedule as amended and the report of
the subcommittee be adopted. I modify that by moving that it be
adopted subject to these matters-

Senator BARKIY (interposing). It is not necessary to do that.
If we can work out something, we will bring it in.

Senator LA FOLLErT. There might be some other details of drafts-
mnanship and other small matters. I just want to leave it open so
that we do not have to move for reconsideration, but that it be
tentatively adopted with that reservation.

Senator CLARK. Subsection (b) of section 601 is what I was going
to inquire about. I think the chairmanu of the subcommittee is
thoroughly familiar with the subject of the large cotton bags in
which 35 companies are engaged, and only 4 are included in sub-
section (b) as originally written, apparently for some purpose, in
the Department of Agriculture. They are punishing the manufac-
turers of cotton bags who might also be processors. I think the
amendment clearly takes care of that, except that I am apprehensive
about some language. It reads:

No refund under this section shall be allowed to any person except to th
extent that he establishes that lie has not received, and Is not entitled to
receive, reimbursement of such amount from the processor or vendor with
respect to the articles on which the claim is based. No claim under this section
(except claims of processors under section 15 (a)) shall be disallowed on the
ground that the tax with respect to the article or the commodity from which
processed has not been paid.

As far as the rule established in that language is concerned, I am
entirely in sympathy, because my information is that these people
have not received any refund; but I am just apprehensive of the
language in the amendment, simply on the.ground of the testimony
of the Secretary of Agriculture the other day, which to my mind
undertook to set up a standard of proof and make it impossible for
anyone to prove that he had received the refund, or on the whole
matter of processing taxes. I simply would like to ask the chair-
man of the subcommittee, who is more familiar with it than I am,
whether there is hnyth'ing else in this act Which will modify this
language; in other words, if this language would be submitted to
the court as a imere matter of approval, I would be perfectly willing
to rely on that, but if there is anything else in the language along
the line of the testimony of the Secretary of Agriculture setting
up presumptions and things of that sort, I would not be willing to
take this language.

Senator BARKLEY. I think there is nothing else in the bill any-
where that is in conflict with this. So far as the Secretary's testi-
mony is concerned, I do not recall all of it in detail, but this pro-
vision has with if the idea that a* man cannot collect from two
sources. We have tried to provide that he could no collect twice.

Senator CLARke. Th6 testimony of the Secretary of Agriculture
was to set up a. right and then prov'ie 'insuperaile obstacles aains
obtaining the right.

• U



I 1 I
108 REVENUE ACT, 19386

Senator BARKLECY. I am satisfied there is nothing else in the bill
which would modify this.

Senator BLAOK. May I make a statement in regard to this? I
submitted this amendment myself to the Treasury Department on
account of the discrimination. I found that both the Agricultural
Department and the Treasury Department favored doing away with
this discrimination against these particular processors and am sure
that this does not in any way take away from their rights, and there
is nothing in the bill that does. I think the bill was drawn in good
faith, following largely what these bag people had drawn them-
selves, which I submitted to the Treasury Department, and I am sure
they are absolutely protected.

Senator BAJIKLEY. Furthermore, the formulas that you probably
have in mind and those that you have discussed with the Treasury
have relation to section 21 (d) of the Agricultural Act, and there is
no formula here.

Senator BLACK. The Secretary of Agriculture made a very strong
argument for this particular kind of payment. It was the windfall
tax. This does not come under the'windfall tax. This comes, under
a different classification where they were promised to be paid back,
and the Secretary of Agriculture argued in favor of that.

Senator CLARK. I made my living for a great many years trying
lawsuits, and I could not in a million years set up and prove a clair
against the insuperable obstacles which were set up by the Secretary
of Agriculture, as I understood from his testimony.

Senator GEonon. Where the tax is under $10 you do not pay them
back anything?

Senator BAIKLEY. No; we do not; not under $10.
Senator GEORGE. I do not imagine many fall within that class,

but it does seem to me that we should give those people who paid a
small amount of tax like that, where you do not want to go back
into all of the accounting, let them have back what they paid-if they
are still in business.

Senator CoNNALLY. It is bad psychology to say that because a
man's claim is small that he cannot have it. I think it would be
better to say that we will pay all under $10.

Senator GEORGE. Pay all that paid that when the law went into
effect.

Senator LA FoLLEIr. How many are there under $10?
A Voice. About 75000.
Senator CoUZENS. I would rather leave that whole language out

and not make it look ridiculous. Many, many thousands will never
even make the claim.

Senator B4tLK UY. That is true. There is no doubt about it but
there is a large number that will make the claim of these little
amounts $1, $1.50, $2, and $3.

Senator CouzENs. I think the psychology is bad and the trouble
involved is disproportionate.

Senator BAnuamy. This language was in the old bill and we are
simply carrying it along.

Senator CouzVNs. I make.a motion that we leave out that refer-
ence to the $10 in this amendment.

Senator CONNALLY. I second the motion.
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Senator BAnxtzy. As far as I am concerned, I do not care one
wy or the other about it. We followed the statute as it now exists.
1 d not know how much administrative trouble it would be putting
the Bureau to, to pay all of these litttle claims. It is surprising
somcimes how much trouble a man will go to to collect $4.90 where -
if it were $15, he would not go after it.

Senator CONNAmy. The Government goes after these small
amounts.

Senator GQopoI (presiding). All in favor will signify.
(The motion was lost.)
Senator COUZENS. I will reserve the right to bring it up again

when we have the full committee present.
Mr. KENT. May I request permission of the committee to put in

titles on two or three of these new sections that were interpolated,
and make any clerical changes that are necessary?

Senator GEoRo. Yes; you can insert, the title and make the
changes in the numbers of the sections.

If there is nothing else, we will adjourn.
Senator BucK. Before we leave, I understand that there is some

information here which we should have either this afternoon or
tomorrow morning, which the committee has heretofore asked for,
on certain consolidated reports that Senator Byrd had asked for,
and certain packers' information that I asked for at the request
of another member of the committee.

Senator CQARX. I move that the committee receive the informa-
tion at 10 o'clock tomorrow morning.

(Whereupon, at 4:45 p. in., an adjournment was taken until 10
a. m., Thursday, May 21, 1936.)


