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REVENUE ACT OF 1928

MONDAY, APRIL 9, 1928

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
. Washington, D. C.

The committee met, pursuant to call, at 10 o’clock a. m., in the com-
mittee room, Senate Office Building, Senator Reed Smoot presiding.

Present: Senators Syoot (chairman), Reed of Pennsylvania, Mc-
Lean, Curtis, George, and Harrison.

The CramMan. If the committee will come to order I think we
might as well proceed.

Mr. William C. Roberts, of the legislative committee of the Amer-
ican Federation of Labor, has %repared a statement in opposition to
the estate tax. He requests that this statement be placed in the
record, as he has nothing to say in addition to the contents thereof.
Therefore, I will ask the reporter to incorporate this statement in the
record at this point.

STATEMENT OF WiILLiAM C. ROBERTS, E5Q., LBGISLATIVE COMMITTER OF THE AMER-
1ICAN FEDERATION OF LABOR, WasHINGTON, D. C.

It is the belief of the American Federation of Labor that the only just form
of taxing great wealth is through the estate tax, as there is no question of' the
ability to pay. And it can not be denied that in many cases the owners of
great fortunes fail during their lifetime to pay their fair proportion of taxes.
Because of that it makes the estate tax a fair tax. Besides, it is a direct tax.

In 1908 the American Federation of Labor unanimously declared for “an
inheritance tax that would increase with the inheritance.”” In 1918 it ap-
proved the levying of taxes on “ war profits and swollen incomes.” In 1019
it declared that there should be provided a * progressive increase in taxes upon
incomes and inheritances,” and in 1921 it demanded “that the Government
promptly levy a rapldly progressive tax upon large estates.” This was refter-
ated in 1922.

You have been told by Mr., Mellon that 97.8 per cent of the population pay
no Federal income taxes whatever. Nevertheless, the 2.2 per cent who pay
Federal taxes bad previously passed them on to the 97.8 per cent in whole or
in great part. But the estate tax can not be passed on.

During the war the American Federation of Labor approved of all taxation
laws enacted, as the only thought was to win the war no matter what the sacri-
fice. It has not asked for any reduction of taxes that bear upon those least
able to bear them. In fact, the American Federation of Labor contended
during the war and since that al! the war taxes should Le retained until the
cost of the war had been paid.

Those who favor the repeal of the Federal estate tax insist on the retention
of what are termed * nuisance” taxes, otherwise sales or buyers’ taxes. The
argumen: is that the estate tax was a war-emergency tax. The “ nulsance”
taxes also were war-emergeucy taxes. The estate tax is more easily paid by the
few than is the * nuisance” taxes by the many.

Those who accumulate fortnnes great enough that their estates pay the
Federal tax ob!ain their wealth “hrough the good will of the whole American
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2 REVENUE ACT OF 1928

public. And geod will has been declared by the Supreme Court to be property.
If the accumulators of great fortunes have a property right in the patronage
of the people it i3 no more than right that they pay for that good will in an
estate tax. Besides, all the forces of government are freely given to the pro-
tection of these fortunes both before the death of the owners and after they
have been passed on to the helrs.

There is nothing more dangerous to our country than the accumulation of
enormous wealth in the hands of a few. The estate tax results in i s distri-
bution for the benefit of the whole people.

Legacies received by the heirs of great estates have been justly called un-
earned income, for few of the heirs had anything to do with their accumula-
tion.

Andrew Carnegie became one of the richest men of his time in the United
States.. He knew where his fortune came from and the reasons for its growth,
as is evidenced by the following statement made by him:

“ Now, who made that growth? The American public—that is where (hat
wealth came from, and that is the partner in every large enterprise where
money is made honorably; it is the people of the United States.”

He reasoned undoubtedly that the good will of the American public made
the people a partner. Why then should not the people demand through an
estate tax a squaring of accounts? .

Mr. Carnegie nlso said:

“The growing disposition to tax more and more heavily large estates left
at death is a cheering indication of the growth of a salutary change in public
opinion. Of all forms of taxation this seems the wisest. By taxing estates
heavily at death the State marks its condemn:ition of the selfish millionaire's
unworthy life. It is desirabte that nations should go much farther in this
direction. Indeed, it is difficult to set bounds to the share of a rich man's estate
which should go at his death to the public through the agency of the State,
and by all means such taxes should be graduated, beginning at nothing upon
moderate sums to dependents, and increasing rapidly as the amounts swell.”

‘Who is more entitled to & share of such fortunes than the people who made
them possible? Few, if any, of the heirs of these estates had anything to do
with their accumulation. It is what might be called a * windfall” for them,
Althourh these legacies came without any effort on their part they are among
the persons who are crying for a repeal of the estate tax iaw as well as the
State inheritance taxes.

Dr. Thomas 8. Adams, the famous authority on taxation and formerly finan.
cial adviser for the United States Government, declared * that if we must tax
it is better to tax him who merely receives than him who earns.”

1t should be the American policy to demand that this tax be levied to prevent
in the future the perpetuation and further accumulation of immense fortunes
in the hands of those who did little, if anything, to create them.

Theodore Roosevelt in a message to Congress in December, 1907, sald:

“A heavy progressive tax upon a very large fortune is in no way such a tax
upon thrift and industry as a like tax would be on a small fortune. No advan-
tuge comes either to the country as a whole or to the individuals inheriting the
money by permitting the transmission in their entirety of the enormous fortunes
that would be affected by such a tax.”

In his inaugural address in 1909 President Taft declared:

“ Should it be impossible to do so by import duties, new kinds of taxation
must be adopted, and among these I recommend a graduated ipheritance tax as
correct in principle and as certain and easy of collection.”

On March 23, 1909, Chairman Payne, of the Ways and Means Committee,
made this statement on the floor of the House:

“ What easier tax to pay than this? A man gets a legacy, a stranger per-
haps, to the testator, a clear gain to him; why should not he pay a part of
that to the support of the Government? * * * It i3 a fair tax; it {s a tax
easily collected ; and it is a tax that this class of people ought not to hesitate
to contribute for the support of the Government and the protection of the law.”

One of the most conservative of Republicans was Senator Cullom of Illinois.
In his Fifty Years of Public Service he sald:

“ An income tax is the fairest of all taxes. It i{s resorted to by every other
nation. It falls most heavily on those who can best afford it. The sentiment
in the Republican Party has changed, and I believe that at no fur distant day
Congress will pass an income tax, as well as an inheritance tax, law.”

"-I e
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REVENUE ACT OF 1928 3

In 1914 the American Federation of Labor presented to both political party
conventions a demand for the inclusion of the following plank in their plat-
forms:

“ Labor favors graduated income and inheritance taxes and opposes the sales
tax as well as all other attempts to place excessive burdens on those least able
to bear them.”

In a letter to the Iowa Legislature in February, 1927, William Green, wko
was then chairman of the Ways and Means Committee of the House, stated
that the estate tux is & just tax. He added:

“ It is a reasonable tax. The exemption is $100,000, and it Is very light up
to $500.000, and then moderately increasing.

“ It is a fair tax, beeause the great fortunes upon which it is levied have
not paid their fair proportion during the lifetime of the owners.”

Mr. Green also said:

“ It is a tax that is not easily evaded and is the only tax which everybody
agrees can not be passed on to those who ought not to bear this burden.”

He also referred to the aggressive campaign of varlous persons to repeal the
estate tax by saying:

*“The purpose of those who have raised an enormous fund which has been
and is now being spent for the repeal of the Federal estate tax, is to repeal
all State inheritance taxes, and they admit it.”

Organized labor has no quarrel with those who honestly accumulate great
wenlth, but it does insist by all that is fair and right that at death a just
portion of those fortunes should go to the people who helped to accumulate
them and to the States to prevent them from growing larger and larger and
bhecoming too dangerous to the welfare of our Republic. The power that could
he exercicsed by their owners might be disastrous.

If the Federal estate tax is abolished it would create extensive competition
hetween the States that do not collect an inhe.iianee ¢ax to lnguce rich men
to locate in them. It would encourage States with inheritance tax laws to
repeal them for the same purpose for self prot:ction.

Organization: have bheen formed by professional lobbyists to fight all inher
Itance taxes, and thire isx no doubt that if the Federal estate tax i< repealed
their efforts will he continued to repeal all State inheritance taxes, and there is
no doubt that if the Federal estate tax is repealed their efforts will be con-
tinued to repeal all State jpheritance tax laws,  On the payment of $10 or more
an expectant hoir of an estate can be made a member of some of these self-
constituted organizations whose organizers make a living on the cupidity of
the selfish overly rich. Through misrepresentation they have sought to induce
the State legislatures to pass resolutinns calling upon Congress to eliminate the
estate tax. Some have done so while others have refused.

I heard an insurance actuary one day say that more thau 80 per cent of the
people who died did not leave a dime, Nevertheless, everything they bought while
alive went to pay some of the taxes of those who accumulated great fortunes
in financial or commercial life. What lahor fears is that taxes will he gradually
taken off of the well to do and finally placed through a consumption tax upon
thoss least able to bear them. The sules tax—or, rather, the buyers’ tax—on
the necessaries of life is the most vicirus of all methods of taxation.

In 1922 there was quite a campaign to establish the sales tax. At that time
Senator Smoot publicly declared:

“YWhile the manufacturers’ or siles’ tax is not embodied in the revenuce laws
of our country at this session of Congress it will be in the very near future just
as sure as God lives.”

The argument in favor of the sales tax that was passed about among
Members of Congress at that time was this:

“If you tax the people so they do not knew it they cun not object, but if they
know they are being taxed they will object.”

At that time the owner of a large department store in Washington in a news-
paper interview said:

“I am not only in favor of the sales-tax plan for raising funds for the
soldiers’ bonus, but I would like to sce it adopted as a permanent plan of raising
Government revenues to replace the present taxation gystem.

We believe that this plan is being followed: First, stock dividends were de-
clared nontaxable: then excess*profits were abolished; and now there is an
attack on the estate tax.
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We believe that the proposal to retain the ‘ nuicance” taxes is part of the
program to eventually bring about the desire of those who advocate the con-
sumption tax on the necessities of life. The effort to repeal the estite tax, a
direct tax, and continue the * nujsance ™ tax, an indirect tax, seems to us to be
sufficient proof of this,

Estate tuxes should not be considered wuar measures. They are becoming n
permunent tax in many countries and should be continued permanently in the
United States. There is no other tax that is more dircetly levied or is easicr
to pay.

The statement of the Secretary of the Treasury that less than three-tenths
of 1 per cent of our population paid 495.5 per cent of our total income tax
should warn us that wealth is getting into fewer and fewer hands, It I8 also
an argument that a portion of those great fortunes should be given back to
the people who helped to accumulate them to conduct the affairs of government,
which ilid so much to protect the interest of the owners,

We hear much of prosperity. but apparently this applies only to the 2.2
per cent who pay income taxes, The more than 111000000 other peaple in
the United States must have accumuliated very little moncy to be absolved
from paying any income taxes at all,

It might be well to quote nnother economist of great renown, Dr. Edwin
Robert Anderson Seligman, of New York. In a hearing held in 1925 before the
Ways and Means Committee of the House, he said:

“1If the States keep for themselves the inheritance tax, they can not and
will not * * * ever succeed where they have a situation like the omne
in Florida. You will never succeed. no matter how model a tax law you have;
no matter how many hundreds ov thousands of reciprocal laws you pass among
the States, because unless you get every single one of the States to come in
and agree you will not have solved the problem. because you will always have
a Botany Bay to which the rich man will of course repair. if he is at all a
wise man., Therefore, I xay the States themselves ean not, will not, and never
have in any country abolished those evils of multiple taxation. Secondly., as
Congressman Green and others have pointed out. they will not be able to tap
to the full the rightful revenues which ought to come in a country like this from
iuheritance taxation.”

The American Federation of Labor insists that the welfare of our Govern-
ment demands that the estate tax be made a permanent feature of our
taxation system.

The CuairmaN. Senator Simmons has handed me a letter from
Black Bros. Furniture Co., of Houston, Tex.. addressed to Hon.
Daniel E. Garrett. Senator Simmons desires that this letter be
placed in the record.

Senator HarrisoN. What is it abont ? )

The CuamryaN. Installment payvments. The reporter may incor-
porate this letter in the record at this point.

(The letter referred to is as follows:)

Hocstos, Tex., March 30, 1928.
Hon. DANIEL E. GARRETT,
Washington, D. C.

DEAR Sig: The proposed revenue nct of 1828 in section 44 contains several
details—provisions relating to the much-discussed installment method. Sub-
section (¢) provides:

“If a taxpayer elects for any taxable year to report his net income on the
fnstallment basis, then in computing hisx income for the year of change or
eny subsequent year, amounts actually received during any such year on ac-
count of sales made in any prior year, shall not be excluded.”

In this brief and apparently inbocent provision. there is contained a great
deal of very serious inequity and hardship upon numerous taxpayers and its
enactment into law might mark the culmination of a long controversy which
has turned around this point by the decision of it in a way most unfair to
the citizens who have relied on the long-established rule of the Treasury
Department to the contrary. In order to fully understand the issues involved
in this controversy, the history of the ruling involved and consideration of
the principles underlying it, are necessary.

et v —— s«
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The early acts (acts of 1909, act of 1913) providing for taxation of income
perinitted only the use of a cash receipts and disbursements basis. Taxuble
income consisted of the difference between cash or other property having a
cash value received during the year, after deducting payments in cash, or
property made during the year. This was not in accord with the best theureti-
cul accounting principles, and the idea gradually obtalned recognition that
as income was essentially an economic and accounting conception, income
should be determined with reference to the established conceptions of econonics
and accounting regarding it. This led gradually to the adoption of the so-
called accrual method, which treats income not from the standpoint of cush
reccived, minus cuash paid out, but which requires maintenance of records on
which are set up the income accrued whether actually received or not, and
the expenses incurred whether actually paid or not, during a given period of
time. This method was only permissive under the provisions of the revenue act
of 1916 (sec. 13-B), but later was required in most cases (revenue act of 1918).

Early in the uadministration of the law, there arose the question of the
proper treatment of installment salesx, or other contracts, under the terms of
which property was sold with’ a small initial payment, the bualance to be
paid in small periodical payments over the succeeding year or years,

It will be evident that under the cash veceipts and disbursements basis only
the cash recelved would be subject 1o tax, and the problem would not be-
come acute, Under the accrual basis. however, under which it is required
that obligatiens he ncerued on the books in accordance with the terms of the
obligations. irrespective 6f whether the amounts due have been received or not,
a peculiar problem regarding installment sales arives.

For example: The profit on a contract of sale which is payable on delivery
of the property on the caxh receipts and disbursements basis, is accounted for
only when it ix actually recelved in cush, even though it may be overdue. On
the acerual basis, it is set up on the hooks ax income as it acernes, that is,
when by the terms of the contract the seller is entitled to receive it even
though not actually paid. But the usual installment sales contracts expressly
provide that the payments are not due until some time in the future. It is
possible to treat the entire sale as completed when the initinl payment is
miade, and the entire profit which it Is expected will be realized as acerued
thereby at the date of sale, but it is evident that thix conflicts with the
accrual principle in come degree. and also that it taxes the one selling under
such a contract on a profit which he has not received and is not entitled under
the terms of the contract to receive, for n considerable time in the future,
and which. indeed. he may never actually collect, The first complete regula-
tions promulgated by the Commissioner of Interna! Revenue, with the ap-
provil of the Necretary of the Treasury, viz. regulations 33, revised. pro-
vided for this situation in article 120. This applied to the revenue acts of 1916
and 1917,

Thix provided for a method of determining the income from this class of
transactions, which was obviously fair both to the Government and the tax-
payer and in accordance with sound economic principles. It was silent on
the double taxation featare, making no specinl provision for the change from
one basis ‘o another, as accrual methods were in a stage of transition then
and many taxpayers used a combinat'on caxh and accrual method. It pro-
vided. in subsistence, that the proportion of the entire price to be received
which represented profit should he determined, and that as each particular
payment was sietually received in eash that same proportion of that par-
ticular payment should be returned as income in the year in which the pay-
ment was received. In principle this ‘s the method which has been- continu-
ously followed by the Treasury Department from that time—1917—to the
present, £nd 1s now embodied in xection 212 (d) of the revenue act of 1926,

That his method. is 2 fair one and in :ccordance with common senxe has
heen recognized by everyone concerned. It i not a special concession to one
class of taxpayers, but only recognizes sid gives effect for tax purposes to the
express terms of the agreement of sale,

There are several details of the practical applicat'on of these principles,
however. which bave led to some uncertainty snd confusion. That which
gives rise to the particular controversy under consideration is the treatment
accorded profits taxed as income in the year the sale is made on the accerual
basis in cases where the taxpayver changes to the installment basis later and
then colleets part of this same profit in cash, The following table shows
the dates, regulations, article numbers, and substance of the various Treasury
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Department regulations which since 1917 have reiterated and reaffirmed the
principtes above mentioned:

Date of Regulations N o Treasury Substance of provisi
1 egulations No. or Treasury Substance of provisions
adoption Decisinns
Jan, 2,i818 | 33 Rev.......... ..... 1200 .aeeees [nstallmdent method recognized where title
passed.
Apr. 25,1018 ) .. .. .. ... ... T. D. 2707. . ..| Extended to all installments agreements.
Dec. 29,1910 | 45 (reprint of prelimin- | 42............. Continued same principles undor 1918 act, ap-
ary editions). parently required double tazation.
0ct.20,1920 | ... ... ..eeiiaen... T. D.3082. ... Amended article 42, Regulations 45, from date
of 1918 act, eliminated double taxation, re-
X quired allocation of paymeats. -
Jan. 28,1921 | 45(1920ed.)._......... [ S Included T. D. 3082 in Regulations as article 42.
Feb. 15,1921 1 62.__. .. .. .. ....... V42 .. Same for act of 1921,
Oct, 60,1924 | 65 .. .. .......... L 420 . Same for act of 1924,
Aug. 27,1928 { 62 cceeniniiianana .. I T. D, 3921.._.{ Required double taxation under all acts.
Bept. 1,1926 | 69_ .. ... .. ........... 42 Same-{or act of 1926,

It will be observed from the foregoing that with the exception of a brief
period from December 29, 1919, to October 20, 1920, up until T. D. 3921 in
August, 1926, the regulations have taken uniformly the view that in changing
from the usual accrual basis to the instaliment method the profit which had
been taxed once on the accrual basis need not be taxed again on the instal-
ment basis when collected, and that such profits should be excluded in com-
puting the income on the installment basig, It is also important that while
during the period mentioned the regulation was outstanding, it was subse-
quently amended by T. D. 3082, which had retroactive effect. So that in
legal effect, there has been such a rerulation from 1918 to August, 1926.

After enactment of the revenue act of 1926, T. D. 3921 was promulgated,
which laid down the entirely new rule contradicting the long-established prac-
tice of the department that such profit should be taxed twice and should
not be excluded from income in the year in which received. The validity of
this requirement was considered@ by the Board of Tax Appeals in the case
of Blum (Inc.), T B. T. A. 737, and for the reasons which we shall be glad
to discuss more at length, was sustained and is now propused to be embodied
in the statute law in section 44 (¢) of the pending measure.

The striking fact about this history is that the practice initiated under
article 42 (1920 ed.) of Regulations 45, effective from January 1, 1918, for
avoiding double taxation, which seemed so obviously fair, has been continued
without interruption and has been approved by the successive restatements in
the regulations of the Commissioner of Internal Revenue for more than eight
years, and that finally and within the course of less than one year, this long-
established practice, in reliance upon which hundreds of thousands of returns
have been made, and closed by the Treasury Department, is suddenly reverted,
and a new principle introduced which calls for the double taxation of the
same item of income. Before such a result is definitely enacted into law, the
entire situation, not merely as (t is viewed by certain representatives of
the Treasury Department who are already commnitted to a position, but as
viewed by those who have to pay the tax, should be most earnestly and care-
fully considered by the Congress,

In order to remedy the situation, our National Retail Furniture Association
has presented to the Senate Committee on Finance, a proposed new section 44
(c) as follows:

“In any case where the gross profit to be realized on a sale or contract
for sale of personal property has under the provisions of the revenue acts
of 1916, 1917, 1018, 1021, 1924, and 1928 or this sct been reported as income
for the year in which the transaction occurred, and a change is made to the
installment plan of computing net income, no part of any installment pay-
ment received subsequently to the change, representingz income previously
reported on account of such transaction, should be reported as income for the
year in which the installment payment is received; the intent and purpose of
this provision is that where the entire profit from instaliment sales has been
included in gross income for the year in which the sale was made, no part
of the installment payments recelved subsequently on account of such previous
sales shall again be subject to tax for the year or years in which recelved.”
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Regardless of whether or not the proposed revenuc act of 192% is before
your branch of Congress, may we respectfully sugusest that you present the
viewpoint contained in this letter to members of the committee immediately
charged with study of the revenue act, with hopes that double taxation will be
wiped off the statute books once and for all?

It is our sincere desire, therefore, that you as representing our interests in
the Natlon's Capital will give your personal consideration to this matter which
is of concern to so0 many in our trade and write us your views,

Cordially yours,
BrAack Bros. FurniTure Co.,
A. B. Hrrobp, Treasurer,

(Whereupon the committee proceeded to thz transaction of other
business.)
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TUESDAY, APRIL 10, 1028

UNITED STATES SENATE,
CoMMITTEE 0N FINANCE,
Washington, D. C.

The committee met, pursuant to adjournment. at 10 o’clock a. m.,
in t}‘ng.committee room, Senate Oftice Building, Senator Reed Smoot
residing.
P Preser{x;t: Senators Smoot (Chairman), McLean, Curtis, Reed,
Shortridge, Simmons, Couzens, Gerry, Harrison, Bayard, Walsh,
and Barkley. )
The CrairmaN. If the committee will come to order, we will
R‘roceed with the hearing this morning. Is Mr. Brady present? Is
r. Mann here?

STATEMENT OF JOSEPH F. MANN, ESQ., REPRESENTING THE
BUILDING MANAGERS AND OWNERS ASSOCIATION OF NEW
YORK, THE NATIONAL ASSOCIATION, AND ASSOCIATIONS IN
37 CITIES

The CHAIRMAN. Mr. Mann, you may give the reporter your name
and address.

Mr. ManN. My name is Joseph F. Mann. I represent the Build-
ing Managers and Owners Association of New York, the National
Association with headquarters in Chicago, and associations in 37
cities of the United States.

I have sent in a brief, and I will file copies of it with the com-
1. ‘ttee. The cities which have joined with us in opposition to section
104 are Birmingham (Ala.), Los Angeles, San Francisco, Denver,
Atlanta, Chicago, Peoria, Indianapolis, New Orleans, Boston, De-
troit, Duluth, St. Louis, Omaha, Buffalo, Cincinnati, Cleveland, Day-
ton, Tulsa, Portland (Oreg.), Phniladelphia, Pittsburgh. San
Antonio, Seattle, Spokane, Kgansas City, Minneapolis, and Wash-
ington (D. C.), these cities joining us through the association in the
various cities.

The CHaIRMAN. Mr. Mann, may I call attention to the fact that
we would like tc have the statements as brief as possible.

Mr. Ma~xN. Yes, sir,

The Crmatrmaxn. If theré is any real suggestion that you have to
make we would like to have you make it, because I am quite sure
there will be a change in this section.

Mr. Max~. T have filed a brief which covers these matters. I
want to call attention to the fact that I think your purpose in sec-

9
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tion 104 is to make the nonoperating companies which have accu-
mulated profits disgorge them, so the surtax would be taxed on the
individual stockholder. Unfortunately, in including the word
“rents ” in that section you have included not only the nonoperating
~ompanies, but the operating real estate companies. In New York
City our association represents about $3,000,000,000 worth of
improved real estate. We represent practically every modern
building in the city of New York, and of those almost one-half
would go down under that section. In other words, probably one-
half of the modern buildings in the United States are owned in
corporate form. Probably helf the apartment houses, office build-
ings, and loft buildings are owned in corporate form in the United
States, and many of those have less than 10 stockholders.

The CramrmaN. Is Section 220 satisfactory 10 you?

Mr. ManN. Yes, sir; section 220 is perfectly satisfactory.

The Crairman. You have no suggestion to make as to an amend-
ment to section 2207

Mr. Mann. That is correct. Mr. Smith, of our association, is
also here.

The CrairMaN. On the same subject?

Mr. Ma~NN. On the same subject.

The CrammanN. Unless there is something special or something
in addition, I do not know that Mr. Smith could aid the committee.

Mr. Smrra. No; I just want to register the appearance here of
the ex-president of the national association.

The CuairMaN. And you take the same position as Mr. Mann?

Mr. Smrrr. Yes, sir.

Mr. Man~. I would like to submit this brief for your record.

(The document referred to is as foilows:)

Brier oF JOSEPK F'. MANN, GENERAL COUNSEL OF THE BUTLDING MANAGERS AND
OWwWNERS ASSOCIATION oF Nmw York (INC.)

The following associsr - < join the Building Managers and Qwners Associa-
{i:zns of New York (Ii.~, in protesting against section 104 of the revenue of
National Association of Bullding Owners and Managers,
Birmingham Bullding Owners and Managers Association.

Los Angeles Assoclation of Building Owners and Managers.

San Francisco Association of Building Owners and Managers.
Denver Building Owners and Managers Association.

Atianta Assoclation of Building Owners and Managers.
Building Managers Association, Chicago, IlL

Peoria Assoclation of Building Owners and Managers.
Indianapolis Assoclation of Bullding Owners and Managers.
Building Owners and Managers Assoclation, New Orleans, La.
Boston Real Estate Exchange, Boston, Mass.

Building Managers Assoclation of Detroit.

Bullding Owners and Managers Association, Duluth, Minn.
Bullding Owners and Managers Assoclation, St. Louls, Mo.
Bullding Owners and Managers Association, Omaha, Neb.
Bullding Managers Association, Buffalo, N. Y.

Bullding Owners and Managers Association, Cincinnatt, Ohlo.
Cleveland Association of Building Owners and Managers.
Dayton Owners and Managers Association.

Tulsa Associntion of Building Owners and Managers.

Portland Association of Building Owners and Managers (Qregon).
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Building Owners and Managers Association, Philadelphia, Pa.

Pittsburgh Building Owners and Managers Association.

Building Owners and Managers Association, San Antonlo, Tex.

Building Owners and Managers Assoclation, Seattle, Wash,

Spokane Building Owners and Managers Assoclation.

Kansas City Association of Bullding Owners and Managers.

The Building Managers and Owners Assoclation of New York (Inc.), pro-
tests against section 104 of the revenue act of 1028, Our opposition to this
section is hoth to the section as a whole, as well as to the inclusion in its
effects of corporations engaged In the real-estate business.

This section 104, as it appears in the bill which has passed the House of
Representatives and has been referred to the Finance Committee of the Senate,
reads as follows:

“ Sec. 104, Accumulsation of surplus to evade surtaxes—1928 or subsequent
taxable years—

‘“(a) Tazx on personal holding company.—If any personual holding company
permits its undistributed profits for the taxable year 1928 or any succeeding
taxable year to exceed 30 per centum of the sum of its net income for such
year plus the amount of the dividend deductlon and interest upon obligations
of the United States, there shall be levied, collected, and paid for such taxable
vear, in addition to the tax on corporations imposed by section 18 (a), a tax
equal to 25 ner rentum of such undistributed profits.

“(b) Defnitions.—As used in this section—

“(1) The term °‘personnl holding company’ means any corporation if (A)
at least 80 per centum of its gross income for the tuxable year is derived from
rents, royalties, dividends, interest (whether or not iax exempt), annuities,
and (except in the case of regular dealers in securities) gains from the sale of
securities, and (B) either 80 per centum or more of its voting stock (exclusive
of stock limited as to dividends and exclusive of stock redeemable upon less
than thirty days’ notice) is owned or controlled, directly or indirectly, through
affiliation, stock ownership, voting trust agreemcuts, or otherwise, by or for
not more than ten individuals, or the right to receive 80 per centum or more of
the dividends «istributed by the corporition is vested, directly or Indirectly,
through aflillintion. <tock ownership, voting trust agreements, or otherwise, in
not more than ten individuals; but such terms shall not include any banking or
insurance corporation.

“(2) The term *‘dividend deduction’ means the deduction specified in section

23 (p).

“(3) The term *interest upon obligations of the United States’ mcans inter-
est upon obligations of the United States issued after September 1, 1917, which
would be subject to tax in whole or in part in the hands of an individual owner.

“(4) The term ‘undistributed profits’ means the net income for the taxable
year increased by the amount of the dividend deduction and interest upon obili-
gations of the United States, but diminished by—

“(A) the amount of tax under sectfon 13 (a) for the taxable year.

“(B) the amount of dividends declared out of earnings or profits for the
taxable year, not later than the fifteenth day of the third month following
the close of such taxable year and payable prior to the fifteenth day of the
sixth month following the close of such taxable year. If dividends so declared
are not actually paid prior to such date, then the amount not so paid shall
be included in the undistributed profits and the tax imposed by subsection (a)
shall be redetermined in accordance therewith.

“(0) Ta» on corporation formed or availed of to cvade surtaz~—If any cor-
poration, however created or organized, other than a personal holding com-
pany, is formed or availed of for the purpuse of preventing the imposition of
the surtax upon any of its sharebolders through the meditm of permitting its
gains and profits to remain accumulated, instead of being divided or distributed
among its shareholders, there shall be levied, collected, and patd for the taxable
year 1928 and succeeding taxable years, in addition to the tax on corporations
imposed by section 13 (a), a tax of 25 per centum of the ne! income of the cor-
poration Increased by the amount of the dividend deduction and interest upon
obligations of the United States. Such tax shall be computed, levied, collected,
and paid upon the same basis and in the same manner and subject to the same
provisions of law, including penalties, as that tax. The following shall be prima
facie evidence that a corporation, other than a ‘persoral holding company’ as
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hereinbefore :fized, is formed or availed of for the purpose of preventing the
impeosition of surtax upon any of its shareholders:

(1) That the corporation is a mere holding or investment company; or

4#(2) That the galns or profits are permitted to remain accumulated beyond
the reasonable needs of the business. In determining whetl.cr gains or profits
are permitted to remain accumulated beyond the reasonable 1-e¢ds of the business
there shall not be included gains or profits remaining ac.amulated during a
ptloir taxable year for which the corporatfon has paid a tax imposed by this
section.

“(d) Information statements.—A corporation which in the taxable year 1928
or any succeeding taxable year permits the accumulation of more than 60 per
centum of its net income increased by the amount of the dividend deduction and
interest upon obligations of the United States, under regulations to be pre-
scribed by the commisston with the approval of the Secretary, shall (1) file as
a part of its return a statement giving in detail the reusons for the accumula-
tion and the purposes to which the amounts accumulated are to be devoted,
and (2) from time to time thereafter, file reports under oath giving the dispo-
sition of the amounty so accumuluted until all such amounts have heen ac-
counted for.

“(e) Optional tax on sharcholders.—The tax imposed by subsection (a) shall
not apply in respect of any tuxable year if all the shareholders of the corpora-
tion include in their gross income, at the time of filing their returns, the
amount of their entire distributive shares of the undistributed profits of the
corporation for each taxable year. The tax imposed by subsection (c¢) shall
not apply in respect of any taxable year if all the shureholders of the corpora-
tion include in their gross income at the time of filing their returns, the amount
of their entire distributive shares of the gains and profits remaining accomu-
lated beyond the reasonable needs of the business ns determined by the com-
missioner. Any amount so included {n the groxs income of the shareholder shall
be treated as a dividend received by the shareholder. A shareholder who has
80 included in his gross income his distributive share shall be entitled to receive
exempt from tax subsequent distributions made by the corporation out of earn-
ings or profits until such taxpayer has received exempt distributions in the
amount of such share.”

T: is to be noted that subdivision C of this section is a revision of section
220 of the revenue act of 1926, but that the other subdivisions are new and
are not at all in consonance with the recommendations of the Joint Committee
on Internal Revenue Taxation.

The report of the Ways and Means Committee of the House of Representa-
tives states as to sections 104 and 105 (section 105 being nalzo derived from
section 220 of the revenue act of 1926 and being applicable only to the years
1927), as follows:

“ Spcs. 104-103. Accumulation of surplus to avoid surtaxes: The i1l pro-
vides in section 105 for the continuation, in substance, of section 220 of the
revenue act of 1928 for the taxable year 1927 except section 220 (c¢), which is
covered by section 148 (c) of the bill.

“For the taxable year 1928 and succeeding taxable years, a distinction is
made in section 104 between personal holding companies, as defined in that
section, and other corporations. A personal holding company is defined to
mean uny corporation (except a banking nr insurance corporation) if 80 per
centum or more of its gross income is derived from rents, royalties, dividends,
interest, annuities, and gains from the sale of securities, and if either 80 per
centum or more of its voting stock, as defined, Is owned or controlled directly
or indirectly by not more thanp ten individuals, or the right to receive 80 per
centum of its dividends is vested in such individ:aals directly or indivectly. It
is belleved that corporations falling within the class thus described ave more
likely to accumulate their surplus to evade surtaxes than other corporations,
Provision is made in section 104 that if such a company permits its undis-
tributed profits, as defined in the section, to exceed 30 per centum of the sum
of its net income plus dividends and tax-free interest recelved, an additional
tax shall be imposed on such net income so increased, equal to 25 per centum
of the undistributed profits.

“ Section 104 (c) is substantially the same as sect'on 220 of the 1926 act
in its application to corporations which are not within the definition of a
‘perzonal holding company,’ and provides that if any corporation, other than
a personal holding company, is formed or availed of to permit its profits to
remain accumulated, in order to evade surtaxes, a tax of 23 per centum of the
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net income, increased by dividends and tax-free interest received, shahh be
imposed. The tix under section 220 of the revenue act of 1928 was 560 )or
ceptum. It is velieved that this reduction will eliminate unnecessary harsh
features of the Yormer provision and will contribute to its practical effective-
ness,  Section 104 (¢) further poovides, in accordance with existing law, that
if a corporat on is a mere holding or investment company or if the gains or
profits are permitted to accumu.nte beyond the reascnable necds of the busi-
ness, either fact shall be prima facie evidence of the purpose to evade the
surtax.

“ Section 104 (d) contains a new provizion that if any corporation, in the
taxable year 1928 or fn any succeeding tnxable year, permits more than 60 per
centum of its net income, increased by d vidends and tax-free interest recelved,
to accumulate, it must file as part of its return a statement giviug in detall the
reasons for the accumulution and the purposes to which the amounts ac-
cumulated are to be devoted. It must flle subsequent reports under oath,
giving the disposttion of the amounts so nccumulatea untl all such amounts
have been accounted for.”

Most improved propertles are owned in corporate form, and the ownership
has tunken this form because it is obviously proper that structures with a life
of 25 to 100 years, depending upon both physical and economic factors, be
owned by a corporation than hy an individual. or individuals, whase ex-
pectancy of life was n most cases much less, 1t ix only through corporate
form that there can be both a eontinuity of ownership and management.

During the last 50 years there has come first in the big cities of the United
States, and now throughout the entire United States, a change both in the
type of development of re:tl estate and the manner of its management. With
the improvement in steel processes und the other allied arts of the hullGing
trade there has come the modern fireproof structure, and with this structure
the problems of renting and management have become magnified. The mere
ownership of property no longer carrles with it an ability succes<fully to
compete in the new fleld of “bullding ownership and management.” As in
every other bhusiness or profess'on .the successful building owner and man-
ager has become a specinlist. The renting and management of the great
office bulldings. loft buildings. and apartment houses of this country require
skillell organizations. Owner-managed buildings are no exception to the
rule, which is &0 cohviously demonstrated in the large management organiza-
tions of the big cities, .

The renting of the new and bigzer bulldings which are constantly being
built requires an art of anlesmanship which is of no less an order than that
developed for the sale of property itself. But even when the building s
fully rented (or rented to a ratisfactory point. for vacancies are normal),
the work of the bullding owner and manager {s not done.

Modern bu'ldings must compete in service. Pnblic space and offices must
he kept clenn: employees must he courteous and well-groomed ; windows must
be kept clean; all parts of the structure and fts equipment must be kept
at all times in repair. In most cases the owner must supply heat, light,
power, elevator service, cleaning and porter service.

Statisties complled from 207 office huildings of various cities In the United
States show that the operating costs are made up as follows:

.Per cent Per cent
TaXeR. - e e e 27 Elevators . ___ g
Deprec ntione o oo _ 17 Heat e €
ClenMNg e e 1515 | Electrielight - ool 3
Office expenses. oo __. 1 Power _ o 2
AlterationS . e icceeee BY, | Insurance oo oo 2

There can be no question but that the ownership and management of such
n bullding it a business and that the corparation engaged in it i active,
Such a corporation merely hecause it has less than 10 stockholders is no more
a “personal holding company > thin a closely held corporation engaged in the
cloak and suit or any other legitimate husiness,

When it ix realized that bhuilding-owning companies, in many instances,
ure all of thelr available earnings toward the amortiziation of mortgagzes. or
toward providing sinking fundz to meet mortgage maturitics, and for recon-
ditioning. replacement, and other unusual but essential purposes, it is to be

99310—28-—2
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seen that the inflexible provisions of sect'on 10t are singularly harsh in their
application to corporations owning and oparsing buildings.

In this connection, this ass lation calls the attention of the Senate Finance
Committee to the failure of the income tax department to grant modern
fireproof bulldings the relief which Cobgress intended in its provisions in
allowing to the taxpayer as a deduction a reasouable allowance for the
excessive wear and tcur of property used in a trade or business, including a
reasonuble allowance for obsolescence. In view of the fact that the sky-
scraper structure is comparatively modern, there ure no statistics to show what
the physical life of such buildings are, nor ure there statistics to show what
the economic life of such buildings are, but building managers do know that
the older of such bulldings are suffering a handicap in competition with the
newer buildings. Imprevements und style changes in windows, elevators,
plumbing and lighting fixtures, and other equipment have mide the newer
buildings more bhabitable and more serviceable to the tenant, and have reduced
the operating expenses, and huve correspondingly made the older buildings
less rentable und less profituble. For instance, new apartment houses install
some type of electric refrigerant and some improved method of garbage dis-
posal. Such improvements as these tend to render old buildings obsolete in
whole or in part. Owners, in order to keep old buildings fully rented, must
make replacements of equipment and install new devices from :‘me to time.

The Income Tax Department takes little or no recognizance of this factor
of obsolescence, Its official position ix that there can be no obsolescence until
there has been some development, such as an improvement in the art which
bhas fixed the economic life as less than the phyxical life. The department
does not recognize the fact that the art of housing the fawily and the businexs
is 80 continuously developing that the owner must be prepared annually to spend
large sums in replacing obsolete equipment and installing devices which have
come upon the market, in order to keep pace with the competition.

The prudent owner must, therefore, retain part of hix income for replace-
meats and new Installations, a reserve which is not deductible from income
under the rules of the department. No owner could exist long in the face of the
competition which he must meet if he were content to reserve merely the factor
of depreciation which the departmeut is willing to allow him in its estimare
of the physical life of his property.

The Building Managers and Owners Association of New York (Inc.), whose
membership represents over .$3,000,000,000 worth of improved property in New
York, including practically every important modern building in Manhattan,
estimates that most of these buildings are owned in corporate form; that of
such corporaions practically all of them receive at least 80 per cent of their
gross income from rents; that the majority of such corporations have less than
10 stockholders or are otherwise brought within the definition of a “personal
holding company " through their capital structure. Very few of such corpora-
tions distribute more than 70 per cent of their net income., In fact, most of them
distribute less than 50 per cent of their net income. The improvident corpo:
tion which distributes more than 70 per cent of its net income and is therefore
in no position to amortize the mortgages which made fts construction possible,
to cope with the factors of obsolescence or to meet the competition, or to with-
stand the unexpected contingency, is the only corporation which is not affected
by section 104 as proposed. The conservative corporation which maintains the
proper and necessary factor of safety is penalized.

In the case of the building-ov ning corporation, there is evident an aggra-
vated evample of the objection which has well been made to this type of
taxation in the report of the Joint Committee on Internal Revenae Taxation of
the present Congress (p. 54) :

* The most obvious objection to such a tax iz the burden which it places on
legitimate and proper business expansion. As a business expands not only
does its plant and property increase, but a larger working capital is required
and it is desirable that reasonable accumulations of profits necessary for the
expansion and stability of corporations should not be unduly burdened. A tax
placed only upon the unnecessary accumulation of capital instead of upon the
total accumulation involves many of the difficulties inherent in section 220,
and is certainly an impractirable solution of the problem. It is believed that a
tax on the total accumulation of profits by corporations is not desirable, because
in many cases it might cause the making of unwise distributions and prevent
the accumulation of a reasonable and proper surplus.”




REVENUE ACT OF 1928 15

The reasoning advanced by Mr. Green of Iowa In the House on Deccmber 12,
1927 (Cong. Rec., p. 507), is equally applicable to the recommendation of the
joint committee and to the present wording of section 104. This is, in part,
as follows:

“e o o the proposition * * * to put a differentiated tax on profits
distributed from the rate on profits which are not distributed hits the honest
man who has the necessity for keeping a surplus in his corporation just as
hard as the dishonest man who ia trying to avoid taxes. If there ix anything
men do not like to be penalized for, it is when they have not done anything
wrong.” :

Smgely Congress noever intended to pick out of many legitimate businesses the
one business of * building ownership and management ” for these special penal-
ties, and never intended to classify an active business such as ours, which has
peculiar nceds for conservative management, with the type of personal holding
corporation at which section 104 was aimed.

Such a classification so as to penalize the conservative and reward the
improvident is unfair, and will have a dampening effect upon the business and
profession responsible for the structural greatness of American cities,

Section 104 is contrary (o the sound public policy which Congress has here-
tofore declared with regard to encouragement of private bullding enterprises,
affording better and more modern housing facllities throughout the country.
Bullding and loan associations have heen encouraged and fostered through
exemption from Federal taxation, Insurance companies are favored by the
tax laws of the United States. These insurance companies engage in the
business of making real estate mortgage loans op apartment buildings, and
like building and loan associations, which lend to the individual home builder
and owner, the result is the inerease of modern and greater housing fucllities
throughout the Nation. The pending revenue bill recognizes a new deduction
{In section 23-q) of taxes and interest pald by the owner or long-term lcssee
or other occupant of a cooperative apartment, when such payvinents are made
through the medium of a corporation holding title to or a long-term lease on
the entire building. The purpose of this is to place the owner or long-term
lessee of & cooperative apartment in the same position as the owner of a dwelling
house so far as deductions for interest and taxes are concerned.

Of course. this s a wise and sound public policy on the part of the Federal
Government. But why should any departure he made simply because the owner
of the apartment building is a corporation falling within the definition of a * per-
sonal holding company " as contained in section 104? It has been shown that be-
cause of modern business requirements, an tndividual owner of an apartment or
other building may find it highly advisable to incorporate his holding or owner-
ship. Under this scheme of things, his profits, if any, from the operation of
the property will come to him in the form of dividends, subject to surtaxes.
The corporation recelves the ren‘als from the huilding and is lable for and is
required to pay a Federal income tax (under the present law) of 13% per
cent. Therefore, the income from the property does not escape taxatior merely
because the ownership is in the hands of a corporation, or a so-called * per-
sonal holding company ” within the definition contained in section 104 of the
pending bill. Certainly it is not the part of wisdom for Congress to destroy
the corporate form of doing business in such a case, or to so interfere with the
conduct of the business of operating an apariment house or office building as
to dictate whether the title or ownership must be in the name of tndividuals
rather than in the names of a corporation.

The history of section 220, and the purpose of section 104 of the pending
bill, is quite well understood to be the prevention of evasion of taxation by the
use of the corporate form of organization in order to allow the profits to
accumulate beyond the reasonable needs of the business. In the case of the
ownership of office buildings, loft buildings, and apartment houses, it is quite
generally true that the corporate form of organization is not availed of for ‘he
purpose of preventing the imposition of surtaxes upon the stockholders. The
corporate form is necessary for particular business reasons. The operation of
such enterprises, in modern times, is a business of considerable proportion. It
is, by reason of (his fact, that organizations have been formed throughout the
country similar to the Building Managers and Owners Association of New York
(Inc.). There are 37 such local organizations throughout thce United States,
all of which are nfliliated with the national association.
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It can be confidently stated that no real-estate corporation has ever, in
fact, been found within the purview of section 220 of the present tax law.
Although the attempts made by the House bill to supplement the provisions of
section 220, in an endeavor to muke the section workable and effeciive, might
be considered altogether laudable and praiseworthy, it is nevertheless a har.h
and unjust discrimination to include corporations engaged in the real estate
business whose sole activities are the ownership and management of office,
loft, and apartment-house buildings and which in reality have never been
formed or availed of for the purpose of preventing the imposition of surtuazes
upon their shareholders. We submit that the definition of the term ** personal
holding compuuny™ is altogether too broad :and inclusive. If the Finance
Committee does not eliminate this entire provision of the pending bill. as
we think it should, then at least, in fairness and justice to the corporate
form of ownership and munagement of buildings, an amendment to section
104+-b should be made either by striking out the word “rents” froni para-
graph (1) of said section ur by including therein a specific paragraph which
will clearly disclose that there is no intention on the part of Congress that
such corporation should, under any circumstances, be taxed under section 104
or 103, unless formed or availed of for the purpose of preventing the imposi-
tion of surtaxes upon its shareholders through the medium of permitting fts
gains and profits to nccumulate beyond the needs of the businesx,

Respectfully submitted.

JoserH F. MANN, General Counsel,

STATEMENT OF HUGH SATTERLEE, ESQ., CHAIRMAN OF COM-
MITTEE ON FEDERAL TAXATION OF THE AMENRICAN BAR
ASSOCIATION

The CHAIRMAN. State your name and occupation to the committee.

Mr. SarrerLee. My name is Hugh Satterlee. I appear here as
chairman of the committee on Federal taxation of the American Bar
Association.

The Cuaieman. Proceed with your abatement.

Mr. Sartercee. Mr. Chairman and gentlemen of the committee,
this committee of which I happen to be chairman is the committee
on Federal taxation of the American Bar Association, and is sup-
posed therefore to act for it informally between meetings of the
association, and to present its recommendations to the association
at its annual meetings. At the last meeting of the association, held
in August of 1927, we presented recommendations which were
adopted, and since that time, of course, in view of the pendency of
the present bill, we have made further recommendations which have
not yet had an opportunity to be presented to the association. As
to these further recommendations, we represent only the view of the
committee at the present time, although we try to sound the opinion
of the lawyers who are members of the association throughout the
country.

I think perhaps the simplest way to proceed and the one that will
save the time of the committee as much as possible is to run over the
report in the order in which we have it.

he first specific recmmendation we have is that the bill, so far
as the administrative provisions are concerned, be not made retro-
active to January 1, 1927, or ~ven to January 1, 1928, but not to take
offect until January 1, 1929. In this recommendation, of course, ‘we
want it understood clearly that we are not referring to any quescion

—= such as rate of taxes, which is entirely outside our province, aud can

be made effective at any date on which the committee wants them
to be made effective. But so far as the administrative provisions are

[T
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concerned, and other provisions affecting the mode of determining a
net income, for example, we can see no possible justification or
reason for making such provisions retroactive to a time prior to the
enactment of the act itself. During the war there may have been
some reason for retroactivity in tax statutes, but certainly at the
present time there is no possible excuse for it, and I doubt if anyone
can think of a good reason why they should be retroactive. So our
first suggestion in respect to that section is that it should start out
by saying:

The provisions of this citle shall apply only to the taxable year 1929 and
succeeding taxable years.

That would give the taxpayer an opportunity to become familiar
with the new statute, and taxpayers would not be obliged, as they
would, for example, if the other provisions are made retroactive to
January 1, 1927, to file entirely new returns and compute their tax
liability on an entirely different method.

The next suggestion is with reference to section 44, which provides
a new basis for determining gain or loss in the disposition of install-
ment obligutions—obligations taken by installment dealers. We
think that provision should not be retroactive; that a man who is
engaged in a transaction in the face of the existing law should not be
compelled to compute his tax liability on a basis of which he had
no conception when he engaged in the transaction. Of course, that
would be automatically taken care of if section 1 is amended as I
have just suggested.

Then, again, section 45 is another section which in its present
form is retroactive. In the report of the Ways and Means Com-
mittee it is stated that it is simply a broadening of section 240-F of
the 1926 act, which is one of the consolidated return provisions,
which provides for the commissioner allocating income and deduc-
tions in any way he thinks will most clearly reflect that income.

The Cuamrman. In respect to these amendments that relate to a
subject matter, such as this, I wish you would confine yourself to the
subject matter itself. All those amendments would be necessa
and the committee would see they were made, providing the principle
is adopted.

Mr. SarrerLee. All right, Senator, I will try to do that.

Now, section 45, therefore, simply relates to the provision I just
referred to, which we think should not be retroactive, but should
take effect at a later date.

The nex: sections we come to in the report are sections 104 and 105,
which grow out of the present section 220, with respect to the unlaw-
ful accumulation of corporate surplus. Of course, from a lawyer’s
standpoint the provisions in section 220, that have been in force for
so many years, can scarcely be defended, but there are practical con-
siderations which more or less support it, perhaps.

But our present notion about it is that, so far as the general pro-
vision applying to all business is concerned, there is less and less
need for it, or perhaps there may be greater neced than ever before
for a special section ap;})llying to what are called in the bill * personal
holding companies,” which are designed almost exclusively for the
purpose of preventing the accumulation of the surtax. So far as
the members of our committee are concerned I think we should have
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no possible objection if the section were limiled in some such way
that it would simply apply to that class of corporations, almost the
exclusive purpose of which is to evade the surtax.

So far as general business is concerned all of us in active practice,
- and no doubt some of you, have seen the hardships resulting from
the present section 220. For example, a client of mine, a corpora-
tion, which is very conscientious, whose officers are very conscientious,
from year to year, has acked me whether they ought to distribute
more of their surplus, and knowing their business has had consid-
erable ups and down I told them from year to year I thought they
needed to distribute only so much. Last summer, because they dis-
regarded my advice and distributed more than I had told them I
thought was necessary under section 220, a change in market condi-
tions came on which nearly wiped them out because they had no
available surplus. )

Senator Bavarp. Do you suggest in your brief, sir, a form of law
or a change in the bill as it comes from the House?

Mr. Sarresee. No, Senator, we do not.

The CuairmaN. Your objection to sections 104 and 105 are simply
that they go back to section 220, with whutever modifications may
be made? .

Mr. Sarreriee. No, Senator. We should like to see section 220
as it was eliminated and in substitution therefor some section more
or less along the lines of the present section 104, with that part
relating to personal holding companies.

The CiamrmaN. Which affects holding companies?

Mr. Sarreriek. Yes. I can see, as the last gentleman who
addressed you said, that real-estate companies which are formed for
the legitimate purpose of holding real estate should be excluded in
some way from the operation of this provision, but a securities hold-
ing company is a different proposition.

The next is section 113, dealing with the basis for determining
gain or loss, which in both the 1924 and 1926 acts contained a paren-
thetical clause, which looks small but really has considerable effect.
In other words, it leaves it possible if a corporation acquired all the
stock of another corporation by the issue of its own stock, the cor-
poration acquiring the stock of the other corporation, taking it at its
then value, was not relegated to the cost of the original owner of
that stock. These reorganization provisions are so complicated and
to a large extent so technical and so much a matter of form rather
than of substance than any change in language raices hob with
the situation of a lot of people wﬁo have relied on the provisions
of the act. Perhaps I have an unusual interest in the reorgznization
provision, because when I was in the solicitor’s office during the war,
during - 1918 and 1919, I spent a month or so doing nothing but
trying to work out some proper basis for these reorganizations, and
at the time I thought myself unusually stupid because I could not
arrive at a result that was satisfactory to myself; but in view of the
littlc progress that has been made since then in the treatment of
reorganization I do not feel that I was such an awful fool as I thought
myself at the time.

But it is true, as every lawyer knows, that the present provisions
which have been retained, I think, without change in the 1924 and
1926 acts, were by no means perfect, but they have provided a basis
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for procedure, a dgui(le for people who wanted to get their corpora-
tions reorganized. If this change is made in the 1928 act, just
this one change, it is going to affect a lot of people who I think had
a right to rely on the provisions of the 1924 and 1926 acts. Our
very strong feeling is that if you are going to revise the reorganiza-
tion provistons, they should be thoroughly revised to the extent that
they will more thoroughly reflect the substance of the matter than
to simply provide rules of the game. so to speak, where if you adhere
to them you are all right, and if you do not adhere to them you are
all wrong, irrespective of whether the substance of the transaction
is one way or another.,

The Cuamman. In speaking for the American Bar Association, as
I understand you do, could you express the opinion of the associa-
tion as to the advisability or otherwise of taking the administrative
features of the 1926 act, leaving the sections just as they are
making whatever amendments to those sections are necessary, and
not trying to change the sections as is done in the bill? Have you
discussed that question ¢

Mr. SarrerLee. We have in our committee, and also individually
with lawyers who are members of the association, but we can not
bind the association, as they have not had a meeting this year. The
feeling of the committee and such lawyers as I have talked with is
that although considerable progress has been made in the present
bill from the last bill, the time devoted to the consideration of it
has really been too short and we should much prefer to see such
changes by way of amendments made in the 1926 act, such as modi-
fication of rates, and let the 1926 act go over for another year or
two and allow people time for real consideration of a new revenue
bill which should be an improvement over any we have had in the

ast,

P The Crairman. That will not include any amendments that ex-
perience has demonstrated should be made to the administrative
sections of the 1926 act, would it?

Mr. Sarreriee. No, sir,

The CHamrmaN. Some changes in those sections that we all agree
should be made?

Mr. SaTTeRLEE. Yes, sir.

The CHaigMaN. I have in mind the taking of the administrative
features provided in the 1926 act and only making changes where
experience has demonstrated that they must be made,

r. SarrerLeE. I am inclined to think we should agree to that,
that we should favor that, of course, subject to our view that what-
ever changes are made, except where they are for the benefi¢ of the
taxpayer, should not be made retroactive.

Senator Reep. You see no objection to putting the sections in
ordinary sequence, as has been tried to be done here, do you?

Mr. Sartercee. Noj Senator, except that I do not think the pres-
ent bill has gone far enough in that respect. My own view about a
revenue act, it being such a highly important matter, is that every-
thing that affects the rates of tax, the administration of the law, the
collection of the tax, should be complete in one act, which is not
done in the present bill. We still have to refer to other acts.
Before any very radical change is made in the present law, I should
prefer to see the whole job done at once, rather than done piecemeal,
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as it is now. But I do think the arrangement of the present bill is
a considerable improvement over the arrangement of the previous
act. .

Senator Reep. It might not be so apparent to a man who is
familiar with the act.

Mr. SatrerLee. That is true.

Senator Reep. But a new man who studied it would benefit from
the improvement.

Mr. Sarreriee. I think so, but I do not think it goes far enough
to accomplish its real object. Kor that reason our feeling is that
before any radical chang: is made it might be well to allow another
year i:)lr so to consider and study an ideal bill, as near as may be

ossible.
P The next section we touch on is section 115, distributions by cor-
porations, in which the House bill omits the former provision ex-
cluding from taxation dividend surplus accumulated before March
1in 1913. That, I have no doubt, enough people have already talked
to you about. We object especially to the retroactive feature.

enator Reev. I would like to ask you something about that. Sup-

imse vou had stock that was worth $100 a share on March 1, 1913,

f you sell it now for more than that you have to pay a tax on the
difference, that being your profit?

Mr. SatTerLee. Yes, Senator.

Senator Reep. Suppose, instead of selling it, your corporation goes
into liquidation and declares a liquidated dividend o¥ $150. You
have realized the same profit?

Mr. SatTerLee. Yes, Senator.,

. Senator Reep. Why ought not the excess to be taxed as a_profit,
just as if you had sold the stock and realized the sume profit?

Mr. SatrerLee. Do you mean in a case where the whole $150 repre-
sents accumulation before March 1, 19132

Senator Reep. Yes.

Mr. Sarrercee. Well, as to the original proposition, there is a
good deal to be said for it. For instance, to take the opposite situa-
tion, if you buy stock at $150 a share and the company has ac-
cumulated quite a surplus after March 1, 1913, and you sell it at
$150, you make no gain or loss; but if the corporation distributes $50
of that surplus you are taxed on it, though the value of your stock
is reduced ﬁy that $50. I think it is impossible to work out exact
equity in those situations involving corporate distributions, but our
chief feeling about this particular section is that it should not be
retroactive, because of the general rule that retroactivity is bad, and
also if we should go further, althougli we have not attempted to,
that in view of that provision as to March 1, 1913, being in all
previous revenue acts L(-ginning with the 1916, it is rather unfair
to the stockholders of corporations who have not yet taken advantage
of that provision.

The Cnairman. The 1916 act did not go as far as that. The
1921 act is the act that really made the change in the law.

Mr. Satrerier. Was it? "It was my impression that it was the
1916 act, but I would not be positive about that.

Senator SHortrIbGE. You think there is a considerable number of
corporations that have not taken advantage of that section?
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Mr. Sartercee. 1 have no means of arriving at statistics, but I
think, particularly in the case of timber and mining companies, there
are corporations of that character that had millions and millions of
dollars before March 1, 1913, that have not yet been distributed.

Senator HakrisoN. There is no doubt but that is the case with the
timber people, and I suppose it also applies to mining.

The Cuaikman., Mostly timber, however.

Senator Warsi. What do you think about making that provision
operative in two or three years.

Mr. Sarreriee. OQur committee considered it a matter of policy,
but in legal procedure or in respect to legal rights 1 can see no
objection.

Senator WarLsH. There ought to be notice given.

Mr. Sarreriee. Yes. It is the feature of not giving them a
chance to rectify the situation that we object to.

Senator Warsu. When others have hac it for so many years.

Mr. SatTerLEE. Yes; that is very true, Senator.

The next provision is the matter of consolidated returns, and while
that is largely a matter of policy, still we think we may be justified
in saying that our experience in tax matters is such that we feel that
something almost approaching chaos will result if the provisions are
left out of the present law, and we are inclined to favor their restora-
tion to the bill; that is, not limiting consolidated returns to the next
two years, but putting in a general provision which would permit
corporations to file consolidated returns subject to regulations pro-
mulgated by the Commissioner of Internal Revenue. We would not
feel very badly if what are now called class B afliliations; that is,
afliliations which depend upon the ownership of stock by individ-
uals, were eliminated ; but we do thirk that from a practical stand-
point, entirely aside from the original question of policy, to make
1t convenient for the Treasury Department and taxpayer and save
money for the Government a broad provision should be left in the
law permitting consolidated returns in any proper case, subject to
regulations provided by the Commissioner of Internal Revenue.

Senator Couzens. May I ask why you desire it to be optional in-
stead of mandatory ¢

Mr. Sarrercee. That goes back, I believe, to the feeling a good
many people have had that perhaps the only provision which forced
consolidated returns is unconstitutional; that you could not by force
disregard the corporate entity, and therefore, the law might be upset
if not made optional; but at the present time the right to make con-
solidated returns is optional, except that when an election is made
you have to follow the same courze you have followed in previous
yeurs. That would work out, very well in the future, because cor-
porations that have elected to file separate returns could continue to
do so, and the great majority of corporations which have filed con-
solidated returns would still be able to do so.

Section 271 has a minor change in it.

) "l‘}w Cuaxman. I think that is very thoroughly covered in your
rief.

Mr. SatrerLee. You think I need not mention that?

The CHAIRMAN. Yes.
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Mr. SarreriEE. Section 273 is something we embodied in our re-
port to the association last year, in which our recommendation was
adopted by the association. In section 273 there is, of course, the very
necessary provision for jeopardy assessments. We admit that as a
practical matter the Commissioner of Internal Revenue must have
the right to make jeopardy assessments: but I think we are all
agreed that jeopardy does not simply involve the idea of the running
of the statute of limitations. Yet we all know that in times past the
Commissioner of Internal Revenue has made jeopardy assessmients
simply to avoid the running of the statute where, for one reason or
another, he had failed to audit the taxg}ayer’s case before that time.
‘That has resulted in considerable hardship, and we recommended in
our report of last year and still feel that there should be a provision
in section 273 providing for a summary review by some'court or by ihe
Board of Tax Appeals as to whether there was rcal jeopardy, and
if that right of review is given we think the taxpayer would be pro-
tected. Of course, we realize that the Treasury Department now takes
the position that it is not making jeopardy asse-sments any more
for the imrpose of avoiding a running of the statute of limitations,
but while we know the responsible heads of the Treasury Depart-
ment feel that way, still the subordinates of the Internal Revenue
Bureau may feel they would be caught in a jam if they did not make
jeopardy assessments and might go ahead and make them.

he CuarMAaN. The necessity for it has passed?

Mr. Sarrercee. It has been very much decreased. We still think
that in order to avoid the occasional case of hardship the Treasury
Department should have no objection to a provision which would
give the taxpayer a right of review to determine whether or not there
was real jeopardy.

Senator Bavarp. When you give that right of review you also
provide in italics on page 11:

The decision by such tribunal as to the existence of jeopardy shall not ba
subject to review.

Why do you limit that in that way ?

Mr. Sarrercee. We put that in because we thought it might be
helpful in case that any court to which the matter was brought would
feel outraged or would feel right away there was jeopardy.

Senator Bavarp. Might not the decisions involving this question
in the several district courts throughout the country be conflicting?
Should there not be some form of appeal to a superior court whose
decision would be final and cover all these matters?

Mr. Sarreriee. That might arise with reference to a construction
of the law. Usually it is a question of fact, and the decisions would
not be conflicting. We have no objection to the elimination of that
clause. We put it in simply to help the taxpayer to a limited ex-
tent.

Senator Bayarp. I have in mind the equity rules of 1912, in re-
spect to which, as you know as a member of the bar, we had a series
of decisions by the district courts and the several circuit courts of
appeals, and there was a final decision by the United States Supreme
*C}()mrt. 1t seems to me, this being an equitable proposition to de-
termine jeapordy, if there be J’eopardy, that you would have a
series of decisions, and you would need a provision for a final appeal
to some superior court which might settle the whole matter,
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Mr. Sarrerier. Yes. I think that last sentence should be elimi-
nated, as you suggest. ) N

Passing on to the next section we touch on, sections 276 and 508
involve the same point, which is with respect to wuivers after the
expiration of the period of limitation. As yet no court has author-
itatively settled the question as to whether a waiver of the statute
of limitations given after the statute has run is valid, given with-
out consideration. These sections would make such a waiver valid
to reopen the case where the statute has already run, although
under section 1106-A of the 1926 act you can scarcely do that, We
have no possible objection to a taxpayer against whom the statute
has run, if he still feels he is morally bound to pay the tax, paying
the tax: but what these sections might result in would Le an abuse
of such a statute, which we have all noticed in our own experience.
That is that a revenue agent or some local collector would ask for
a waiver from a taxpayer who does not realize that the statute of
limitations has run against the assessment or collection. whereas,
if he had been advised of his rights he very probably would not
have given it. We do not think, on that arcount, that waivers
should be by statute made effective where they are given after the
statute of limitation has run, where the taxpayer’s right has accrued,
and where under <ection 1106-A of the 1926 act the liability against
him is extinguished.

Sections 311, 602, 504, and 605 of the new bill all grow out of
<oction 280 of the preseut bill, which provides for the collection by
some summary proceeding, such as distraint, assessment. or dis-
traint, against the alleged transferee of the assets of the taxpayer.
In our report to the association last year we recommended the
elimination of section 280 on not only constitutional grounds but
on the ground that it was a radically new departure in tax admin-
istration; that it is unfair and not an ordinary pro.edure or usual
method of tax collection against a person who was not a taxpayer,
but who was simply claimed to have received assets of a tuxpayer.
Our view has not changed at all in that respect, and we still think
the section should be eliminated and that the Treasury Department
should be left to the ordinary procedure of pursuing the transferce
by ordinary court action,

But section 664 o the proposed bill goes even further than section
280 by specifically providing that no suit shall be maintained for
the rurlpose of restraining the assessment of collection of the amount
of the liability of a transferee of property of a taxpayer. That is N
designed to avoid the effect of the decision of the United States
District Court of the Western District of Kentucky, in the case of
the Owensboro Ditcher & Grader Co. v. Lucas (18 Fed. 798), which
held section 280 unconstitutional, and which would very likely hold
section 311 of the present bill unconstitutional if th¢ point came
before it. It seems to us certainly a curious policy and an unwise
policy to attempt to enforce an uncanstitutionu&J provision by simply
making it imprssiole for a taxpayer to raise the point in the pro-
ceeding for an injunction,

The Crammax. Was that case appealed?

Mr. Satrerree. The Government took an appeal, and at the re-
quest of the Government the appeal was dismissed, because appar-
ently they felt they could not sustain tl.e appeal. Of course, if it

REVENUE ACT OF 1928
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were & case on appeal. and there was a real difference of opinion as
to the constitutionality of section 280, our view about it would not
be so strong; but where apparently the Government admits that
section 280 is unconstitutional we do feel thal there should not be
an attempt to accomplish by indirection what could not be obtained
by direction.

The CrAlRMAN. I understand there is another case going up on
appeal. My attention was called to the fact that in that cie there
was no liability, but it is being tested :n another case.

Senator Reep. How can that case be carried on under the language
of this section. It says no suit shall be maintained. We passed
similar language in another act, and the Supreme Court held tﬁat no
suit of any kind could be maintained.

The CHairMAN. Yes. I just wanted to call attention to it.

Mr. Sarrerree. Section 601, which deals with the Board of Tax
Appeals, is something our committee is primarily concerned with.
In our report of last year, after consulting with members of the
Board of Tax A%geals as to their own views in respect to the mat-
ter of ﬁrocedure, cause we have always tried to work harmoniously
with them, it was suggested that the work might be facilitated in
technical cases involving long accounting if they had the right to
appoint special masters. We have suggested an amendment to sec-
tion 601 to the effect that the board might from time to time, with
the consent of the parties, which we thought would protect both the
Government and the taxpayers, provide for the appintment of spe-
cial masters to hear accounting and similar technical and involved
proceedings. I think that speaks for itself.

The CHairMaN., Would it not be better to increase the members
of the board?

Mr. SatrerLee. We considered that, Senator, but we felt if the
board were very much increased it would really be too cumbersome.
We feel it is better to have a small board, with assistants in special
cases in the nature of special masters. We did not want to go to
the extent of recommending that they be allowed to use special
masters in all cases, because we thought they should hear most of
the cases themselves, but we felt that in long cases involving ac-
countings they might be heard by a special master who would report
to the board.

Senator Rekp. When you get to the proposed amendment to sec-
tion 907, do not pass it over. _

Mr. SarrerLer. No, Senator. I am just going to speak of it.

In respect to section 907, as proposed to be amended in the present
bill, we recommended last year, and it was adopted by the association,
that in the case of a return alleged by the commissioner to be false
or fraudulent with intent to evade tax, or of'a deficiency alleged by
the commissioner to be dve to fraud with intent to evade tax, the
burden of proof upon the issue of falsity or fraud with intent to
evade tax shall be upor the commissioner. In other words, that in
frand cases or on the issue of fraud the burden should be upon the
commissioner and not upon the taxpayer. We do not question the
fundamental proposition that in tax administration the burden of
proof shall be upon the taxpayer; in other words, that an assessment
once made is prima facie correct and it is up to the taxpayer to dis-




REVENUYE ACT OF 1928 25

prove it. We have no objection to such a provision being put in the
statute, although I do not think anyone has ever seriously questioned
it. But fraud is a different matter. It is rather an anomaly tc have
jurisdiction of fre d in the Commissioner of Internal Kevenue. It
properly belongs in the Department of Justice. But if the commis-
sioner has the right a impose a penalty for fraud, on a summary deci-
sion that there was fraud in the case, it seems to u< thoroughly con-
trary to the ordinary principles of Anglo-Saxon and American juris-
prudence that the taxpayer should have the burden of proof in nega-
tiving the fact that there was fraud.

Senato: Reep. If fraud exists the statute of limitation does not
run in favor cf the taxpayer?

Mr, Sarreriee. That is correct.

Senator Reep. So that a claim by the Government, no matter how
(f»ld, 5&;:1 be asserted, provided the commissioner makes a finding of

rau

Mr. Sarreriee. That is true.

Senator Reep. Then, on appeal to the Board of Tax Appeals, the
burden is on the taxpayer to disprove fraud, without a syllable of evi-
dence from the commissioner to prove it?

Mr. Sarreriee. If the taxpayer does nothing the fraud stands
against him.

ﬂ_Sen?aor Reep. They have not made any affirmative ruling to that
effect

Mr. SatterLee. No; except there have been a number of cases of
fraud, and I have read them pretty carefully with the idea of get-
ting some language to indicate just what position the board took. It
is obvious from a review of the decisions that they have felt that
the burden of proof was on the tuxpayer. They have not only as-
serted that, but on page 16 of my brief I quote from the case of
E. G. Humphreys v. Commissioner (9 B. T. A. 656), decided as
recently as December 19. 1927. where the board said in dismissing a
charge of fraud:

The usual presumption of correctness attached to the finding of the com-
missioner is fully overcome by the uncontradicted testimony of petitioner.

In other words, there was a case where the petitioner did come in,
and his testimony was such that the board believed it, but if it had
n?tfdon(iz that the presumption would have been that he was guilty
of fraud.

Senator SHorTRIDGE. The commissioner may charge fraud without
ang' hearing?

fr. SarterLee. Oh, yes. He often does. I do not say that has
been common practice or is now, but in the past there have been
cases—and I think the representatives of the Treasury Department
will agree with me—where in order to avoid a running of the statute
of limitations the commissioner charged fraud without a scintilla
of evidence. - I had a case before the Board of Tax A%peal a few
years ago where there was so little evidence of fraud that I asked
the board without leaving the bench to dismiss the charge. They
did retire for about five minutes. Uusually they take cases under
consideration for weeks or months, but they returned to the bench
and announced they could find no evidence of fraud in that case.
and did it within five minutes.
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Senator SnorTRIDGE. The commissioner may make the charge of
fraud without a hearing?

Mr. SarrerLee. Yes, sir. o

Senator SuortripGE. The taxpayer comes in and denies it?

Mr. SATTERLEE. Yes, sir.

Senator SuortrIDGE. The issue therefore is, was there or was there
not fraud? .

Mr. SATTERLEE. Yes, sir.

Senator SuortriDOE. And you think the burden should be upon
the Government to establish fraud?

Mr. Sa1TerLeER. To show there was fraud, and not upon the tax-
payer to prove that he is not guilty of fraud. It is the hardest
t;lnng in the world, as we all know, to prove the negative of some-
thing.

Senator Simmons, It is the rule that obtains in all courts, is it not,
that one who charges fraud must prove itt

Mr. Satrercee. So far as I know. I know of no court that Jdoes
not follow that rule.

Another amendment that we suggest to this same section, which is
perhaps a minor amendment, but we think it should go in, is this.

The CHAlrMAN. What is the position of the American Bar Asso-
ciation as to all cases other than fraud cases, that the results should
be proven by the taxpayer himself?

r. SatTeRLEE. In all other cases, as I tried to say when I started,
we all agree that it, would be impossible for the Government to col-
lect taxes or administer taxes unless the burden of proof were upon
the taxpuayer. and we thoroughly concur in that.

?‘le;\ator SimMoxs. That is shown in municipal jurisdictions, as
we
: Mr. Sarrerier. Surely. That is a fundamental part of tax legis-

ation.

Sel;ator Simmoxns. That has resulted from the necessities of the
cases

Mr. SatTERLEE. That is true.

In the middle of pgﬁ;& 18 of the brief we suggest another amend-
ment, which is this: The statute with respect to the Board of Tax
Appeals provides that notice of proceedings shall be given by regis-
tered mail, but it has not stated to whom. We think that shouldg be
clarified by a provision like this:

Provided, That the mailing be to the attorney who has entered his appear-
ance in the proceeding, at the address given by him, or, if no attorney has
entered such appearance, to the petitioner at his address given in his petition
flled with the board.

There have arisen a number of cases where petitioners lived in San
Francisco, and in one case in the Hawaiian Islands, where notice
was sent to him in the Hawaiian Islands, even thou h he a peared
by an attorney whose office was in Washington and who wouls be the
natural person to give the notice to an ordinary court procedure.
The Board of Tax Appeals has become more and more a quasi court,
and we think the proceedings there govering notice shou?d conform
more than in the past to the ordinary legal proceedure giving notice
to an attorney.

Senator Stmmons. Do you not think it should be given to botht
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Mr. Sarrzaeee. I do not think it is really necessary. If the peti-
tion is signed by the attorney, and his address is signed to 1t, I
should think notice to him would be sufficient.

Senator Smumons. There is no certainty that the relationship of
attorney and client is going to continue indefinitely.

Mr. SarrerLee. The attorney is responsible until he withdraws or
:iles notice with the board that the relationship has ceased, it seems

0 Ie.

The Cnammman. The practice in the past has been that the notice
has been given to the petitioner himselfl?)

Mr. SaTreERLEE. A notice has been given to the petitioner himself,
who may live in a remote part of the country. Of course, the at-
gérney is usually more on the job in his office than a petitioner may

b S;ction 608 I will skip. I think that is sufficiently coverel in the
rief. -

Section 611 I think, as you probably already know, aroused more
of a storm throughout the country, particularly in the legal pro-
fession, than any other provision that has ever attempted to be in-
serted in a statute. I want to preface what I say about it by stating
that our committee of the bar association has tried to act in the
preparation of this report and in our recommendations not as indi-
vidual lawyers representing clients, but as representing the bar of
the country and sieaking or them at least in an informal way, and
in accordance with sound legal principles irrespective of the effect
on any particular client.

I doubt if many lawyers could be found who could say anything
in support of section 611, which, as you know, attempts to revive
the right of collection of taxes against taxpayers, who at one time
or another filed a claim for abatement, irrespective of when the
statute of limitations ran against such taxpayer.

Senator SHorTRIDGE. It does away with the statute of limitations.

Mr. SaTrerLee. It does away with the statute of limitations. There
are two grounds of attack upon &his section, two principal grounds.
One, and I think the most important, is that it is something that
Congress ough’. not to enact. The other and less important ground
is that Congress, at least in the class of cases affected by this section,
has no right to enact it. I might mention the latter first, because it
can be disposed of very briefly.

The CHATRMAN. Your present objection and only objection is to
opening up these cases after the statute has run?

Mr. Sarreriee. Our position is that statutes of limitations once
enacted by Congress, when the period prescribed by those statutes
has expired, shovld not be recpened, and that no attempt should be
made to extend the period of limitations. Let me distinguish that
class of cases. As has h:(Ppened in the past, certain statutes of limi-
tation have been enforced, and other statutes, for one reason or an-
other, it seems desirable to extend the period of limitations of those
statutes. To extending a period of limitation that has not yet ex-
pired we have no objection, but where, as under section 611, the period
of limitation in some cases had expired four or five or six or seven
or eight years ago the taxpayer’s position had been changed & num-
ber of times, transactions had been carried on on the basis of there
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being no further tax liability, and then they come along and attempt
tobreopen those old matters. It seems to us it is something indefen-
gible.

The Caamman. I see your brief covers it very thoroughly.

Senator SHorTRIDGE. May I ask a question, Mr. Chairman?

The CHamryMaN. Yes.

Senator SHorTRIGE. You are familiar with the decision of the
Supreme Court in the New York & Albany Lighterage case, decided
in February, 1927, are you not!

Mr. SatTERLEE. Yes, sir.

Senator SHorTRIDGE. Is not the design of this section to overrule
that decision?

Mr. SatTERLEE. Precisely.

Senator Simmone. I understand you are making no objection to the
extension of the time of limitation before the limitation has expired?

Mr. Sarrercer. That is right.

Senator Stmmons. But you object to any extension after that time
has expired ?

Mr. Sarreriee. That is, to reviving a tax after the statute has al-
ready run. If I may say this—and I wiil not go veri far into this,
because we have tried to state a good many things—there are really
two classes of cases affected by section 611. One is that class of
cases where the tax has not been collected. and where this statute
would give the right to the Internal Revenue Bureau to collect the
tax after the statute has run. The other class of cases is where the
Internal Revenue Bureau unluwfully-—so the courts have held. a
good many of them by now—has forced collection. That extension
would prevent the taxpayer from getting that money back.. Sec-
tion 1106-A of the 1926 act, as you know, not only barred the rem-
edy, but extinguished the liabilitv. So merely as a legal matter. I
have not much doubt that if this section 611 were enacted. that
under it taxes which have no yet been collected could not be col-
lected, because the liability had expired, and the court would so hold.
The Board of Tax Appeals so heldsas recently as yesterday.

But for that very reason there would be a great discrimination
between those taxpayers who have not paid. and those who have
been forced to pay at a time when the liability had already been
extinﬁuished, but they were forced to pay by threat of distraint,
and there was no way of getting their money back.

Here is a bit of history that I would like to mention. Of course,
this is all based on a provision of the revenue vct of 1921, where the
Treasury Department in perfect good faith has taken an attitude I
have never been able to understand. It is the sam« point involved in
the case Senator Shortridge spoke of. The Treasury Department,
under the 1921 act, took the position that distraint was not a proceed-
ing which had to be brought within five years, although I can recall
discussing the point with m;})lresentatives of the department as early
as 1922, I discussed it with the then solicitor and I discussed it
with a nuinber of people. Cases were brought and have been pend-
ing in the courts for years. If the Treasury Department thought
the construction the Supreme Court has now put upon the statute
was not correct, they might have said something about it in the 1924
act, but they did not. The 1926 act came along and nothing was
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done. - But now, for the first time, in'the 1088 act, when, as I say.
in some cases four or five or six or seven of eight years have elapsed’
since the statute of limnitations has run, the department wants you
gentlemen or wants Congress to give it back something that it lost
years ago and concerning which it has in no way tried to safeguard
its rights in the meantime. It scems to me that is a very unjust
position for the Treaswry Department to take, and it is certainly
unjust to all the taxpayers who relied on the statute of limitations.
Ot course, if you are going to knock out all statutes of limitations
that is a different matter. If all statutes on both sides were knocked
out forever, that is a matter of policy about which I will make né
argument, but when you have them it seems to me they should be
lived up to.

Senator SHorTRIDGE. May I sk you another question ¢

Mr. SaTTeRLEE. Surely. '

Senator SHorTRIDGE. 1f the Government lost money it was through
a misinterpretation of the law. Is that not so?

Mr. SATTERLEE. Yex,

Senator SHorTRIbGE. And having lost a considerable amount by
that misinterpretation. the purpose of this is to enable the Govern-
ment to get back or collect taxes which. under a proper interpreta-
tion of the law as it then stood. are now barred?

Mr. Sarteriee. That is, of course, true to a certain extent. In
some cases, however, if this section were enacted, taxes could be col-
lected, Lecause it is so long since any attempt was made to collect
them and so long since thev were barred that the taxpayer's evi-
dence which would have shown the taxes to have been improperly
assessed has been lost. Ifor instance, a corporation has been dis-
solved, or its assets have been sold, and the purchaser has taken the
property and paid for it on the advice of counsel that there was no
outstanding tax liability.

Senator SHorTrinGE. That section, if enacted in the form submitted
here, would enable the (iovernment to bring suit to recover taxes
accruing many years ago?

Mr. gA']’l‘!&RLEE. Yes, sir.

Senator SHortrince. And which under the law properly inter-
preted, as the law stood. would be barred?

Mr. SarrerLee. Yes, sir; it applies nalmost entirely to cases in
which the statute of limitations ran in 1924, or prior to 1924, at least
four years ago.

Senator Simyons, If that extension should be allowed, ought it
not to be at least modified by a provision that it should not apply
to bona fide purchasers in the meantime!?

Mr. Sarreruee. Well, that would give some relief. Scenator, but it
wmé!id not help the taxpayer who allowed his record to become dissi-
)ated.

: Senator Simstons, It would not help the taxpayer who had not
paid it, but it would the others.

Mr. Sarrercee. 1 know. but yvou are assuming that he owed the
tax. Most of those cntes are cases where the taxpayer said he did
not owe the tax and where. if the statute of limitations had not run
against it, he would have been careful to preserve his evidence. But

99310—28——3



30 REVENUE ACT OF 1928

the Treasury Department under this section could come in now and
assert an entirely different claim.

Senator SiMMoNs. And he could not set up a defense

Mr. SarrerLee. He would not have the evidence, if the statute of
limitations ran against him in 1917 or 1918, which are the years
chiefly affected.

Senator Simmons. How would that destroy his case?

Mr. Satreriee. Most of the cases involved relate to the 1917 or
1918 taxes, whicir could have been cleaned up years ago. The statute
has now run in most cases as long ago as 1924. The liability of tax-
payers was extinguished as long ago as 1924. It is very probable
that'in a number of those cases, perhaps in most of them. the tax-
gayer has pot taken much trouble to preserve the record of what

appened in 1917 and 1918, and the Treasury Department could
make a claim now which they would have no chance of refuting.
© Senator SHoRTRIDGE. May I ask another question, Mr. Chairman,
which to my mind is very nmportant?

The CHarman. Yes,

Senator SHorTRIDGE. You have said you are familiar with the
Lighterage case.

{r. SaTTeRLEE. Yes, sir.

Senator SHorTRIDGE. 1o vou agree with this proposition, as stated :
The Lighterage case holds that where more than five years has
elapsed since the return was filed, it is proper for the Government
to collect taxes for any of those years by distraint, even though
such taxes were assessed within the proper time limit for assessing ¢

Mr. Sarreriee. That is true us a general proposition.  Of course,
there are qualifications to that. That applies only to cases arising
under the 1921 act, and to cases under prior acts, and where the
statutes of limitations run while the 1921 act was in force, before the
1924 act was enacted.

The CrarxmaN. I do not want to hasten you. but time is rapidly
passing. I notice your brief quite fully covers some of these points.

Mr. Sarreriek. 1 think the rest of the matters are sufficiently cov-
ered in the brief. I thank you very much, gentlemen. I am sorry
I have taken 0 much of your time.

STATEMENT OF WILLIAM A. BRADY, ESQ., NEW YORK CITY

The CHamyan. I will have to begin to ask the witnessces to make
their statements as brief as possible,

Mr. Brabvy. I was going to start with that. Senator.

The CHaIRMAN. “hmt I have said applies more to others. becanse
I know you generally are brief in what vou say here.

Mr. Brapy. I was going to ask the committee to have patience
with us this morning, because we feel there is not a complete under-
standing of our situation existing, either in the House of Rep-
resentatives or in the Senate. It is a long time since we have been
permitted to appear before this committee, and I have brought with
me, and they will be brief, representatives from the actors, the stage
hands, and other representatives of the theater.

I may introduce myself, gentlemen, by saying that my name is
William A. Brady. I am probably one of the three oldest men in
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the thea:er of the United States. I have served in every line. I
have been an actor, I have been a writer, I have been a promoter,
I have been a theater owner. I represented, and I am proud to
speak of it, the motion-picture industry, appointed by President
\Boodrow Wilson within two weeks after our country went into the
war, as the head of the activities of the motion-picture industry
throughout the world; and handled that until the conclusion of
the war and the election of Mr. Harding when I was succeeded by
Mr. William S. Hays. I may say, gentlemen, that during that
period 1 received no salary. I paid my own expenses. I can talk
authoritatively and answer any question about the legitimate
theater, about the movies, or about any other class of entertain-
ment in the United States. .

I am going to take a very short time to go back a short while in the
theater, to go back to the time when in New York City Booth, Palmer,
Daly, and Wallack had theaters, and when the actors included such

ple as Clara Morris, Faml\a') Davenport, Lester Wallack, Richard
Mansfield, John Brougham, Rose and Charles Coghlan, John Drew,
Ada Rehan, Nat Gooﬁwin; when Philadelphia was reﬂ'esented by
such people as Edwin Forrest, Mrs. John Drew, Otis Skinner, John
McCullough, Lawrence Barrett, E. L. Davenport, Georgia Drew,
and Maurice Barrymore ; when Boston had its Boston Museum, with
Clarke, and John Mason, where * Shenandoah,” * Shore Acres,” and
other great American plays were produced; when Baltimore and
Washington had the Fords and Albaugh; when Cleveland and Pitts-
burgh had the Ellslers, and Effie Ellsler created the great part of
Hazel Kirke; when Cincinnati had the Pike Co.; when Louisville
had Barney McCauley, who became one of the greatest comedians
of this country, and M,:lry Anderson also came from Louisville; when
St. Louis had John Norton; when Chicago had McVicker & Hooley,
Julia Marlowe, and Denman Thompson; when Charleston, S. C., had
John T. Owens, for that is where he came from, with a reputation
almost equal to that of Joseph Jefferson; when New Orleans had
the Bidwell Co., Mrs. Fiske and Joseph Jefferson. Out in Salt
Lake City we had the Mormon Co. I myself, played hefore Brig-
ham Young in Salt Lake, and I may say to you gentlemen that
the leading man in the Mormon Stock Co. in Salt Lake City after-
wards became Governor of Utah. You may remember that, Senator
Smoot. In San Francisco we had the McGuire Co., the California
'Theater, which produced lotta, Maggie Mitchell, Belasco, Edwin
Booth. Tn fact, Edwin Booth played Hamlet for the first time
in Sacramento. There was also Maude Adams, David Warfield,
Tom Keene, John T. Raymond, William J. Florence, Madame
Modjeska, and Holbrook Blinn.

Senator SxortRIDGE. And John T. Malonef

Mr. Bravy. And John T. Malone. From Toronto came Margaret
Anglin. the sister of Canada's chief justice.

I want to recall an incident to Senator Smoot when, in 1309,
when he was chairman of the Committee on Patents, there was a
hearing here on the disks now represented by the Victor Co.. and
the motion-picture people came here and attempted to apprcpriate
without pay all of the great plays of that day, and all of th: great
songs of that day, without any charge. I remember a conversation

|
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with the chairman of the committee when he said to me: *Why,
Mr. Brady. you do not pretend to say that beautiful play of vours
I saw in Salt Lake last week. cailed Way Down Euast can possibly
be harmed by the reproduction of it on the sereen?™  Well, at thut
rticular moment there were five companies plaving Way Down
cast throughout the United States. That is how gool the United
States was at that time. as far as the legitimate theater was con-
cerned. I told the Senator that three of those companies had bLeen
forced to go to the storehouse, as we call it, because of this produe-
tion on the screen. At that time the Senators did not seem to know
the difference between motion pictures and the legitimate theater, and
between actors in the spoken drama and actors on the screen.

The CHalrMAN. At that time there was no comparison between
them, either.

Mr. Brapy. Well, there was to a certain extent. They could pro-
duce our effects, but they never could produce the spoken words, and
that was proven a few nights ago during the celebrated Dodge ilour,
when the Dodge Motor Co. paid $50,000 for a radio hour, when all
the great artists appeared upon the radio, and none of them but one
made good with the audience, and that was an actor from the spoken
theater, Mr. John Barrymore, who recited the soliloquy of Hamlet
and saved the hour.

The CrAIRMAN. You would better make that complete by saying
that we compelled them to pay for those plays.

Mr. Brany. You did; but at first you tried to make us accept $5,000
for any of our plays, and we have since received a great deal more
than that. You did force them to pay the song writers 2 cents. I
believe the song writer is f:oinﬁ to get what he is entitled to, if his
song is popular enough. In other words, the song writers enjoy the
unique privilege of having a price put upon their product.

Senator Harrisox. 1 thought Doug Fairbanks was, once an actor in
the spoken drama. _

Mr. Brapy. He was, under my management, at $40 a week. I put
him on the stage. He did not have enough vocal ability to get over
the distance between Los Angeles and the rest of the country.

I know it is rather unpopular to talk about war records, so I will
only talk for a few moments on that subject. I want you to remem-
ber the position taken by the theaters of this country during the war,
and there has never been any charge that ar%body connected with the
theaters profiteered throughout the war. We turned our stage over
to you. The celebrated four-minute men in war time became famous
through the free use of the the.. r. Surely you will all recall our
activities in selling Liberty bonas. And I am going to tell you a
very short incident that occurred in the White House, which you
may never have heard or read of.

K’t the time that General Haig declared to his soldiers that the
English Army had its back against the wall, the President sent a
message to New York that I should come to the White House im-
mediately. I went there. Word had been left that I should be
admitted, and I succeeded in getting two associates into the White
House with me. I met the President and the President told us that
the Root commission had just returned from Russia, where Kerensky
was in command at the time. and that the principal thing that the
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Russian Army wanted was pictures. To use his words, he said:
*The picture has a universal appeal. The Russian soldier ‘s the
most illiterate soldier in the world.  Ninety per cent of them can not
read, and the other 10 per cent will not read.” But-they can be made
to know by pictures. There was an argument going on at that time
between the picture business on the one hand and the Christian as-
sociations of the country on the other, about the use 0. what was
called “ junk ” films. We wanted to work separately in supplying the
films to the Government, and the other people wanted the films dis-
tributed through the auspices of the bankers' committee at one and
the same time. '

I remember the President saying this, which under conditions like
that one could never forget. He said, “ Mr. Brady, I am only the
housekeeper here. You people constitute one of my units, and this
organization that you are opposing is another important unit of mine,
I want you to get together.” I said, “It is impossible.” He said,
“That is not patriotic.” I said, “ Mr. President, we are together.”
I left the place, and within one week 5,000,000 feet of films were
g‘lnced upon steamboats and sent to Spain, sent to England, sent to

rance where the Germans were circulating propaganda in the

- Provinces to the effect that the American Army constituted forty or

~ fifty thousand men that had spent six months trying to catch a bandit
in Mexico and had failed. That was the kin of propaganda they
were circulating in France. We sent two agents, one to Barcelona
and another to London, and we circulated 5,000,000 feet of film to
back Pershing, which demonstrated to the ignorant people in Europe
that this country was really prepared. We pictured t\:e Red Cross
activities, the airplane field, the dockyards.

Now, we consider that the picture is a by-product of ours, and, as
far as I am concerned, I honor the men that are in it; but my pur-
rose here to-day. gentlemen, is to prove that you are giving the
egitimate theater in this country the worst of it. The movies, for
some reason, have been favored in taxation. In 1921 the gross
amount of money received from admission tax in this country was
$89,730.832. That year you took the tax off of 50-cent tickets. Now,
that did not help us any. You might say, “ Why didn’t you cut your
expenses down?” We could not. Our actors live, our actors eat,
we have to pay the railroads, we have to leave money wherever we
go. Every night we are using the same people, but that is not true
of the moving picture. They can afford to spend $5,000 or $10,000
a week advertising them, because they have no expense except an
operator at $40 a week. We can not compete. And as I was saying,
when they cut the tax off the 50-cent ticket, that resulted in a drop
that year of $16,500,000.

Now. in 1925 you eliminated all tax up to 75 cents, and that re-
sulted in a drop of $47,000,000. In other words, you have handed
to the so-called poor man’s amusement, an expression that Senator
Smoot used to me a few years ago and which I disputed, yon have
handed to the so-called poor man’s amusement $63,000,000 in two
vears. In the last fiscal year, 1926, the gross tax collected from
admissions was $17,940.636,

Senator Bayarp. You mean we handed the movies $63,000,000¢

_
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Mr. Brapy. No; I do not mean that. I mean that $63,000,000
were taken off their tax. In other words, if you are going to a
theater, and you see a place over here that has no tax and another

lace that has a tax, you will naturally go to the place with no tax.
Yclaim if the tax were taken off up to $3 or $3.50 the loss would be
much smaller than is predicted by experts.

Senator HarrisoN. What do they predict?

Mr. Brapy. They predict eight or nine.

Senator Harrison. $8,000,000 or $9,000,000%

Mr. Brapy. Yes.

Senator Gerry. What do you favort

Mcr. Brapy. Between three and five. It might be $3.

Senator SiMmons, Mr. Brady, do gou realize the fact that in
the 1926 act the Senate by a very decided majority voted to abolish
all admission taxes?

Mr. Brapoy. I do.

Senator SimmoNs. And your trouble is in the House, therefore,
and not in the Senate, unless there has been a change in the senti-
ment in the Senate on that question.

Mr. Braby. The House passed a law, which was drawn by Mr.
Rainey and Mr. Mills, which took the tax completely off the legiti-
mate drama.

The CramrMaN. The spoken drama?
thMr. Brapy. The spoken drama, but they failed to define it in

e act.

Senator SimmonNs. I mean when the bill went to conference the
Senate had eliminated the tax.

Mr. Brapy. Yes, Senator. A concession of that kind would help
dramatic production, the greater part of musical shows, concerts of
the climbing artists who have not as yet reached the pinnacle of a
McCormack, a Kreisler, Farrar, Chaliapin, Galli Curci, or Jeritza,
and, believe me, there are hundreds that would be thus benefited—
hundreds of young men and women, pianists, violinists, and all that
sort of thing, traveling through this country who can not command
more than $1.50 or $2.50 for a lecture or for a musical entertainment.
You are not only helping the legitimate drama but you are helpin
music, the development of American music, the encouragement o

oung American musicians, the encouragement of young American
ecturers. Those people are being viciously hurt at the present time
by this admission tax, which I will come to more completely in a
moment.

Now, gentlemen, this must strike you as being ridiculous:

Under the revenue act of 1918 the tax on soft drinks, ice cream. and similar
articles was 1 cent for every 10 cents or fraction.

Tax repealed.

Art, jewelry of every description, bronze, paintings were levied with a
sales tax. In 1924, for example, the rate on jewelry was lowered to 3 per cent
of the sales price.

In 1926 this tax was finally abolished.

The argument is often made, gentlemen, that the person who can
{)&X $5 to go to the theater ought to Elay a tax; but what about the

ady who can buy a $50,000 pear! necklace, or the lady who can buy
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a $40,000 fur coat? She ought to pay a tax, if the person who can
afford to pay a little higher price for a theater ticket has to pay a tax.

A 10 per cent tax of the selling price was imposed on fabrics, rugs, picture
frames, trunks, valises, purses and hand bags, lamps and shades, umbrellas,
fans, robes, kimonaes, furs, neckwear, stockings, boots and shoes, hats, caps,
walists, smoking coats, ete.

This tax has been repealed.

‘Now, mark you, gentlemen, because Senator Smoot knows I worked
with him about it. The argument was on a double tax. Besides
the admission tax upon the movies there was a tax upon the finished
and the raw films. I worked with representatives of the motion-

icture business, as I hope the Senator will remember, for six months

ere with the Senator and with this committee to have that tax
repealed, and it was repealed. Now, benefit No. 1 to the movies and
benefit No. 2 to the movies.

There was a tax of 5 cents on telegraph, telephone, radfo, and cable mesr<ages
up to 50 cents and 10 cents on <harges in excess of that amount,

Tax repealed.

Articles tazed by the revenue act of 1021 were: bowie knives, stilettos, brass
knuckles, daggers, sword canex, dirk knlves, yachts, and motor boats not de-
signed for trade or fishing.

The tax was repealed. That tax was repealed, gentlemen, And I
want to remind you now that the only business in the whole United
States of America up to the present time has not received one iota of
relief is the legitimate theater, legitimate music, lecturers, symphon
concerts, and those things I have described. I say to the_origin
proponent of the sales tax that the admission tax is a sales tax. Then
why keep the sales tax upon the theater and remove it from these
others! Why should the sales tax be removed from bowie knives,
stilettos, brass knuckles, daggers, dirk knives, etc., and keep it upon
an art? It is an art, gentlemen. And it is subsidized in every other
country in the world except the United States of America, the most
prosperous country in the world. :

Now, gentlemen, I want to quote some remarks of the chairman
of the Ways and Means Committee made in the debate on this bill on
the floor of the House of Representatives:

Mr. CeiLer. Will the gentleman yleld

Mr. Gren of Iowa. I will.

Mr. CeLer. Why did the committee put it at $1 and not §1.50? What was
the purpose of increasing the exemption only from 75 cents to 817

Mr. GreEN of Iowa. We hnd to set the limit somewhere. The committee
:;'las «;ll(') :l;e opinion that this would take care of those who wanted to get into

e N 'S,

Mr. CeLire. Those going to the spoken drama or the movies”

Mr. GreEN of Iowa. To any of them.

Mr. CeLiLer. The gentleman knows that in his State he can not go to a
theater and hear a good production of the spoken drama for $1.

Which is a well-known fact, because in his own town of Council
Bluffs the spoken drama has not been heard to my knowledge for
at least 10 years, and it used to be a good show town. About the only
town in his State where the spoken drama can live is Des Moines,
and it is a poor living there. To continue:

Mr. GReEN of Iowa. Oh, yes; but not in the orchestra seats.

Mr. CeLLeR. To such productions as Eugene O'Nelll or Shakespeare?
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Mr. GrerN: of lowa. The trouble with the spoken drama is that you have the
spectlators,

Now, I am going to take just one minute on the question of specu-
Iators.  Speculutors in theater tickets, gentlemen, exist only in two
cities in the Union, New York and Chicago, your two great metrop-
olises. We are not pleading here to favor New York, which is a
mistaken notion in the Capital. We do not represent New York. We
represent the whole country. We represent Mississippi, we represcnt
California, we ropresent Pennsylvania, we represent Michigan. We
say to you that in five years—yes, seven years now—the State of
Texas has not, with one or two exceptions, had any spoken thaaters;
that in your State, Senator Harrison, at Mobile, Montgomery. Selma,
the drama is gone; that in your State, Senator Shortridge, does San
Jose jzet- anf to-dag? I played in your town. I played a week in
San Jose. I played Shakespeare, and I had a fine company.

Senator SHorTRIDGE. Nellie (Calhoun came from there.

Mvr. Brany. Yes. In the State of Pennsylvania they may still have
it at Harrisburg, Pittsburgh, and Philadelphia. but Seranton and
Wilkes-Barre do not have it any more. York, Allentown, and
Reading have no more drama.

Se?nator Warsu, The admission tax is not responsible for that,
is it

Mr. Braoy. Largely so. I do not say it is altogether responsible.
In Senator McLean’s State, Connecticut, the State taxes us there.
We pay 15 per cent there now, and the State takes 5 per cent.

Now, then, gentlemen, in closing the debate, Mr. Green said this:

Let me say, too, gentlemen, that it is not the tux which has put the spoken
drama out of existence. The fact of the matter is that the movies have put the
spoken drama out of existence, us well as the high prices which are charged
for specinl tickets, so that nobody cnn get a good meat for less tivan $6 or §8
in New York.

Then, just because there are speculators in New York City, that
means we are going to put the drama out of existence throughout
the whole United States. You are told there is a law against specu-
Iating in New “ork State. It is not enforced. and your energetic
United States district attorney forced a law through the legislature,
which the Governor of the State has recently signed, whereby it is
possible for the Government—mark this, gentlemen—for the Govern-
ment to collect a 50 per cent tax upon this illegitimate charge you are
con;rlaining of. In other words, the Government is sharing in the
spoils.

mev, Mr. Gireen admits that the spoken drama is going out of
existence. Then, gentlemen, T think we should stop arguing on our
part about the tax: I think we shonld plead for a subsidv, unless
the United States Senate is willing that the drama shall die. The
chairman of the Ways and Means Committee admits that it is dying,
I will show you by statisties and facts that it is dying. It is out of
existence in 90 per cent of the cities.  Are you willing that the drama
shall dic in this country?

BSelna"tnr Reen of Pennsylvania. How about the prize fights, Mr.

rady?

My, Bravy. I do not represent the prize fights. I have managed
prize fights when I was a young man.

Senator Suortrince. Your name would indicate it.
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Mr. Bravy, I will answer that question directly and properly. I
will answer it concretely. ‘That any entertainment that can draw
260,000 men and $2,600,000 for two men boxing 20 minutes, you can
go as far as you like with that tax.
| Senator Simmons. That makes quite a lot of difference in your
ogic.

Mr. Brany. Whyt

Senator StyMons, [ think yvour logic is good. I agree with you
that we should dispense with this tax until we have another war.

Mr. Bravy. I agree with you. Senator.

Senator Strmons. I think we ought to impose our taxes upon those
things that are in general use and that everybody will pay alike.

Mr. Bravy. I agree with you, Senator,

Senator SimmoNs, And then proceed in that direction very rap-
idly. T would like to finish up the job with this bill, if we could.

Mr. Brapy. I agree with vou. I reply again to Senator Reed that
the receipts for the pugilistic encounters are from the finest people.
The receipts for prize fights used to come from the sporting element.
Ninety per cent of the people who attended the Dempsey-Tunney
fight at the world’s fair grounds—mind you, at the world's fair
grounds in Philadelphia—90 per cent of those people were the finest
in the country. In fact. 1 «at between Bernard Batueh and some
other great men of the Wilson administration.

Senator Warsu of Massachusetts, The Democruts all like fights,

Mr. Braoy. There were a half dozen Republican governors out at
Chicago.

Senator Reep of Penn-vivania. We have to put it where it will
be felt the least.

Mr. Brapy. Now, Senator, you say you have got to put the tax
where it will be felt least?

Senator Reen of Pennsylvania. In other words, where there are
people able to pay it.

Mr. Bravy. If you put the tax on yachts and on Rolls Royces, just
such things—— '

Senator Reen of Pennsylvania. There are people coming down this
week to suy that we should not tax the Rolls Royces.

Mr. Brany. T don’t want to say too much about other people’s
business.

Senator Suortripce. You will limit it to your own business?

Mr. Bravy. I will, if you will permit. The movies are known by
their stars. There is Fairbanks, who, with the exception of Charlie
Chaplin. is one of the stars, Chaplin, one of the greatest clowns
in years. And there are the other stars. I dare say that when the
history of the movies come- to be written there will be none so
distinguished as the 50 or more fumous names that I named carlier
in my statement that had become great because of the American
drama; the great educational drama depends upon the magic of the
spoken word. It may be news for you to hear, as I have heard in
these conferences, education Shakespeare—somebody in the House
of Representatives said, ** You are constantly quoting Shakespeare
here.,” But now you want to suppress it. Shakespeare does not
suceeed in the movies. Hamlet, Shylock, Macbeth, the Merchant of
Venies, ail ot (hem done in the movies; no market for tt m. The
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movies have tried to raise their audiences up. They have the pic-
tures. They made a beautiful movie of Macbeth. The Merchant
of Venice was pictured in Venice, right where the play happened,
and nobody would go to see it.

The elimination of the American drama—and I am not talking
for New York, gentlemen; I am not talking for Chicago, because,
after all, in both those cities what they want is Behind Your Hat,
and Up the All?, and a lot of that stuff. I am talking for Denver,
for Richmond, for Galveston, and the South, which was one of the
greatest places wo had for drama. Starting at Richmond, and going
on down through the South, at Memphis, and in those Southern
cities it developed to a wonderful d

Senator HarrisoN. Practically all of the people who go from these
sections in the country, either to Chicago or g‘lew York, go to the
theaters and get the greatest pleasure out of it?

Mr. Brapy. Absolutely. e theaters in New York and Chicago
to-day are the greatest asset that those cities have.

And speaking aﬁtin of speculation, which has been fired at me
more times since I have been here than I have hairs on my head, how
about the Army and Navy football game? Was there speculation
in that? Tl.ere were more tickets in the hands of the scalpers than
were in the hands of the public. How about the speculation in the
Lindbergh stands that were buiit by New York city? Thousands of
those have fonnd their ways into the spec ilative channels.

How about speculation for the big inovies? The Covered Wagon,
or The Big Parade? In New York they speculate in anything.
They speculate in airplane seats. And it is tue curse of our busi-
ness, and we would thank God if the Nation or the State or the city
could create some law that we could eliminate it. We do not fproﬁt b
it. There is a lot of fairy stories that we get money out of it e
do not. It goes to the—well, gentlemen, I don’t want to raise a fuss
about anybody else’s business.

Senator Simmons. If this tax should continue. a suggestion was
made to me a few days ago with reference to the eliminatiun of this
sgeculation that you speak about, and the suggnstion was this: That
the Government, instead of the present provisions of the law, impose
a very high license tax upon everybody who dealt in these particular
:ll}‘ings2 and allow them to charge only a certain per cent in excess of

e price.

r. Braoy. The Supreme Court of the United States has decided
that you can not put any price at which they can sell their tickets.
If a man buys something he has a right to sell it at any price he can
get for it. That busted that law.

Senator Simmons. You can increase the license tax.

Mr. Brany. Yes.

The Cramatan. Some of them get 50 cents and some 75 cents.

Mr. Braby. Certainly; whatever they can get.

The CramMAN. 1 am speaking of the legitimate sales.

Mr. Brapy. But the public will not go to our box offices. Thatisa
funny thinﬁ The public “vill not go to our box offices for the tickets.

Senator Harris. Mr. Chairman, we have »nly 15 minutes more this
morning.
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l\gr. Brapy. T have two or three other statements I would like to
make.

Senator Simwmons. I sympathize with your argument sbout the
spoken drama. The South has been denied the spoken drama, and
the South is hungry for its return. I would like to see some of the
good plays return.

Mr. Braoy. The South will not play us.

The Cnamrman. I would like to see all the discriminatory taxes re-
moved if it was possible to do so in view of the necessary revenue.

Mr. Brany. It has been said that we, the theaters, are political or-
pluns. I hope this committee will not consider us political or-
phans. T hope they will consider us a necessity as a fine art.

I want to introduce to the committe. now Mr. Frank Gillmore, the
executive secretary of the Actors’ Equity Association, of New York
an association that represents more than 90 per cent of the actors and
actresses on the legitimate stage to-day. Mr. Gillmore, himself an
actor, and suecessfully built his organization, which is the finest in
the country. Mr. Gillmore.

The CHAmMAN. You are not on the list here, Mr. Gillmore. How
long do you want?

Mr. GiLLmorre. Not more than three or fonr minutes.

Senator StmMmons. Some of us will have to be in the Senate when
it convenes at 12 o’clock.

The CHAlRMAN. You may take five minutes.

Senator Rerp of Pennsylvania. Are you going to meet this after-
noon, Mr. Chairman?

The Cnamman. Yes; at 2 o'clock.

STATEMENT OF FRANK GILLMORE, REPRESENTING THE ACTOR'S
EQUITY ASSOCIATION AND THE CHORUS EQUITY ASSOCIATION,
NEW YORK CITY

Mr. Gwrvore. Mr. Chairman. my name is Frank Gillmore. I
am executive secretary of the Actors’ Equity Association. As Mr.
Brady stated, sir, I am here, of course, to appeal for my own people.
As Mr. Brady explained to you, we represent 99 per cent of all the
legitimate musical and comedy actors of the United States. That
includes such great stars as Will Rogers, John Barrymore. Ed
Wynn, and Ethel Barrymore; and includes, also. of course, all
the other actors and actresses in the United States.

I assure vou that at the present time their situation is a very sad
one. For instance, Miss Jane Cowl, who is a very eminent uctress,
said the other day—which was published in all the papers through-
out the country—she said, “ Our beloved theater is plundered; a
broken ship on a stormy sea.”

Now. how could you prove such words as these? I must repeat
some of the thin%s ‘Mr. Brady said, and accentuate them. In 1900
there were 1,800 legitimate theaters in this country producing and
devoting themselves to legitimate drama. To-day there are only
200 or less. That is a tremendous depreciation. 1 must accentuate
that there are a further 200 who work in a drama occasionally
along with their movies. They will let the drama in once in a
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fvivihile; but you are lucky to get in if you pay for the running of his
m.

Mr. Brady was speaking of Texas. When I was a young man
I remember I played six-weeks’ stands in Texas and never went
out of the State. And now, outside of Houston, I do not believe
you will find one single word of the spoken drama. When you think
of that enormous territory that has no drama, that is only fed by
the few tent shows, it is a dreadful situatjon.

Now, I am certain the 10 per cent tax is not the only reason, but
we do feel we are unjustly discriminated against. The actors and
actresses have such poor and slim salaries to-day that many of them
do not even make income-tax reports sn:i tpay income tax. Years ago
actors and actresses had about 40 weeks of the year in which to work,
and to-day most of them have not over 15 or 16 weeks a vear, and
their salaries are so pitiable that they are reduced almost below the
level of the American standard of living,

Now in regard to the moving-picture theaters, you must remember
that many of the great and wonderful theaters devot 4 to moving
pictures in New York City seat 2,000 or 3.000 or 4,00u people at a
{)orformance. And they can give four or five performances a day.

snfortunately the legitimate (drama can not do that. It is a more
intimate thing., It is not possible for the actor and the actress to
roduce that many performances. And the actor can not shout his
ines. And he can not. therefore, play and give his best performance
in the huge buildings that the movies can show in.  And an actor
can not give more than eight performances a week, and yet the
motion-p.cture theaters will give four or five a day; and they will
seat 2,000 or 3,000 or 4.000 people at one performance,

Now we must have redress. We can not charge the prices with our
limited audiences, We can not charge the price with our limited
audiences as the mntion-;l)ivturv theaters can do. And therefore we
need your help, and it will be a great thing for us and all the people
if you will take off the 10 per cent tax.

As Mr. Brady said. a Blember in the House said the other day we
are all quoting Shakespeare, and yet Shakespeare’s play, the “ Mid-
summer Night's Dream.” is being done in New York to-day. to a small
audience. And to-day you can see the “ Merry Wives ot Windsor.”
There have been these productions of Shakespeare, and yet if you
wanted to send your wife or children to sce Shakespeare, or
wanted to go yourself, vou have to pay a 10 per cent tax over the
price of your ticket. We hope you will give us relief. That is the
message of the actors and actresses to the Senate of the United States.

Mr. Brapy. I will call Mr. Paul Turner.

Senator Simarons. Mr. Chairman. there is another matter that we
want to take up thi« morning, and we have only about five minutes
left. If you are going to have a meeting this afternoon in the Capital
Building. let these hearings be continued over there, and let us have
these five minutes.

The CriammmaN. We will hold the hearings in the Senate Finance
Commiittee room in the Capital. beginning at 2 o’clock.

Senator Harris, Tet me ask Mr. Brady whether he has a copy of
the amendments proposed.

The Cramyan. We have it in the old bill.

Mr. Bravy. It is in the House of Representatives bills,
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The CHalrMAN. The committee will meet for a few moments in
executive session, and then adjourned to meet this afternoon at ¢
o’clock in the Capitol.

(Whereupon, at 11.55 o’clock a. m., the committee, after a brief
time in executive session, took a recess to meet in the Capitol, at 2
o’clock p. m.)

AFTER RECESS

The committee resumed its session at the expiration of the recess.
The CHAIRMAN. Is Mr. James Walton here?f

Mr. WarroN. Yes, Senator.

The CHarman. We will hear you now, Mr. Walton.

STATEMENT OF JAMES WALTON, ATTORNEY AT LAW, PITTS-
BURGH, PA.

Mr. Warton. My name is James Walton, attorney at law, Pitts-
burgh, Pa. S

I appear on behalf or as the spokesinan of the American Institute
of Accountancy, a national organization having its headquarters at
135 Cedar Street, New York: also as the spokesman for the Pitts-
burgh chapter of the Pennsylvania Society of Certified Public Ac-
countants, and on behalf of certain unorganized taxpayers. I did
not appear as a witness before the House committee.

The CHAamMAN. How much time do you desire, Mr. Walton¥

Mr. Warrox. I want as much time as you want to listen to me,
Selilator. Whenever you are tired of listening to me 1 want you to
tell me.

The CrarmaN. We want you to bring out the points briefly. We
do not want any argument.

Mr. Wavrton. No; I am not goinﬁ to give {ou any argument and I
am not going to engage in any kind of a political or economic argu-
ment whatsoever. 1 am going to talk about rates.

The CrHairmaN. If you have anything prepared, we shall be glad
to have it printed in the record, and then you may just discuss the
high points.

r. WaLton. Yes, that is what I am going to do; and the only
reason I did not submit anything prepared was that I wanted to see
what it was that you wanted me to talk about first.

. The Cuarman. We want you to take the items that you are par-
ticularly interested in and briefly state why you are opposed to them
or why you are in favor of them.

Mr. Warrton. That is exactly what I would like to do.

The CHairmaN. We would not want to give you more than a half
hour, because we have a lot of witnesses here and the time is dragging
on, you know. It will take, now, if I give them ea:h a half hour,
probably two weecks to get through.

Mr. WartoN. I was just going to say, Senator, that I did not want
to get in until this other group of taxpayers has finished. :

he CHAIRMAN. You may proceed now, Mr. Walton, -

Mr. Wartox. T am going to take up these points, Senator, in the
order of their importance that I have found them to be from the
standpoint of the taxpayer.
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I want to say, first, that I have never been in the employ of the
Treasury Department. I have been in the practice of taxes since
the World War, almost exclusively, and I present this matter from
the viewpoint of the taxpayer.

The first and outstanding and objectionable feature of this act,
from beginning to end, is that it is retroactive; and to make it doubly
bad, the retroactivity is of varying dates. Here is a thing that is
specifically retroactive; here is another thing that does not appear
to be retroactive until you scrutinize it, and then you find that it
goes back to 1820 or to 1917, or without any limit at all.

The CHAIRMAN. The committee is well aware of that. If you have
any argument now in that connection put it into the record at this
point without reading it.

Mr. WavrtoN. If you have heard all you want about the subject
of retroactivity and feel that nothing further needs to be said——

The CuamrMaN. I do not think there is any doubt about it. So

proceed. ) . ) )
Mr. Wavrton. I have pointed out in my brief the sections that are

retroactive. .
The CuamrMaN. That may go into the record right at this point,

then.
(The portion of the brief referred to and submitted by the witness

relating to the general retroactivity of the bill is as follows:)
THE OUTSTANDING OBJECTION TO TIIE ACT 18 ITS OGENERAL RETHOACTIVITY

Certainly we must all be agrecd that it is fundumentally unfair to change
the effect of the taxpayer's act ufter the act has been performed. Business
demands that a man be able to estimate his tax liability as he goes ulong from
one transaction to another.

Storey, the eminent jurist snd textbook writer, has sald:

“ Retrospective laws are, indeed, generally unjust, and, us has been forcibly
sald, neither accord with sound legislation nor with the fundamental principles
of the social compact.”

It appears from section 1 of the proposed new act that Title I, of which
there are 3 subtitles, 6 parts, 15 supplements and sections running up to 322
in number (though no entirely consecutive) is to be effective retroactively
from January 1, 1027. Title II, of § parts and 18 sectlons, {8 also propovesl
to be made retroactive from January 1, 1927. Title I refers to the lncome tax
proper and Title I1 refers to the miscellaneous taxes, such as estate tax. tax
on admissions.and dues, and other excise taxes. The Committee on Ways and
Means of the House ~ays (p. 12) this is the reason why the income tax title
of the 1928 ,ct Is not repealed but allowed to remain in full force for the col-
lection of taxes for 1925 and 1026, as well as taxes under prior pets, except
a8 modified by Titles III, IV, and V of the proposed new act. There are 27 ~ec-
tions In Titles 111, IV, and V, nearly all of which are retroactive for varioux
periods of time back and beyond January 1, 1927, and some of them have the
most far-reaching effect, as will hereafter be pointed out.

At this point, however, we are moved to ask why attempt to make Title I
and Title I1 effective as of January 1, 1827. Not only the taxpayers but the
courts and the Members of Congress are opposed to such character of legis-
lation. Further, it results in all sorts of confusion and difficulty of adminis-
tration. It is true that the revenue act of 1818 was not finally approved
and signed by the President until February 24, 1019, but still wax made
effective as of January 1, 1018, But this was a war measure and there were
the most cogent reasons for doing what was done. But this proposed new
revenue act of 1928 is not to be considered by the Senate Finance Committee
until April 8, 1928, Certainly that committee will take a month or six weeks
upon ft and surely several more weeks will be consumed by debate on the
floor of the Senate. After that bill will have to go to the Conference Commit-
tee and then to the President for signature. It is at least probable that the
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final approval of the act may be postponed until after the summer recess of
Congress. Thus we would have an act flnally approved In the latter part of
the year 1928 and generally effective from January 1, 1927.

OTHER SECTIONS ARE RETROACTIVE BY OPERATION A8 OF VARIOUS DATES

While Titles I and II are to be specifically retroactive, yet all through Titles
II1, IV, aud V are section after sectlon which will operiute retroactively nnd
ns of widely different dates. For Instance. section 113 (a) (8) s to operate
retroactively back to December 31, 1820; section 113 (a) (7) is to operate
retroactively back to December 31, 1917: and sectlon 278 (b) and section 506
are to operate retroactively without any time limit at all. To cap the whole
thing, it is propnsed by sectlon 612 to repeal rection 1106 (a) of the 1928 act,
and that the repenl is to bhe effective ax of February 20, 1028, the date of
original passage.

Does the present Congress want to precipitate all the confusfon and litigation
sure to result from such a scheme? And whut occasion is there for it? How
can such a pruposal be reconclled with the statement which appears on page
1 of the Houxe Wauys and Means Committee report :

* We are again in the happy position of having a surplus of revenue in the
Treasury * * ¢ which enables us to reduce taxation.”

By all means, rather than indiscriminate retreactivity, the act should re-
uffirm the sound doctrine of prospective tax legixlution only,

Other sections with varying retroactive operntion are 5601 to 507, 601 to 619,
704, 705, and 708.

Mr. WartoN. What is the next most outstanding objection to the
act? The situation in which the taxpayers and the Treasury De-
partment find themselves—I wish Senator Reed were here; I want
\im to hear this. ) .

The CratrMaN. He will read it, anyhow.

Mr. Warron. All right, )

The next outstanding grief that we are in. the Government as
well as the taxpayers, is the situation in the Board of Tax Appeals.
In my mind, next to the retroactive feature that is the thing that
demands the attention of this committee more than any other thing.

Secretary Mellon just the other day—April 3—said this:

There is no use to minimige the seriousness of the situation. It Is not too
much to say that the whole carefully though{-out machinery, which was hope-
fully set up in 1924, ix threatened with a complete breakdoswn.

He is right. I am very familiar with the situation up there and
the practice up there, myself.

In spite of work by the advisory committee in the last xix months, 60 per
cent of the deficlencien of tax asserted were appealed. There were pending
lefore the hoard 21,381 cuses on March 1. Working with utmost expedition
thé board can only ‘dispore of nhout 3,000 cases a year except by stipulation.

In other words, if they do not get any more appeals at all, it will
tuke them seven years to come up to date.

Now, what can be done? In the first Slape, about half the time of
the Board of Tax Appeals is consumed listening to arguments on

uestions of jurisdiction and on questions of the constitutionality of
this, that, and the other section of the statute. Half of their time,
I l:vould say, or at leust a very substantial part of their time is so
taken up. )

I do not believe that it was ever the intention of Congress to vest
the Board of Tax Appeals, an executive branch of the Government,
with jurisdiction to pass upon constitutional questions. I do not
think Congress ever intended (hai. How can a branch of an execu-
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tive department be puzzled over a constitutional questionr? : It takes
a court to decide that.

Therefore I say, first—and it seems~ to me that this legislation is
so important that it ought to be the first thing to do—let us have
a section which will specifically state that the Board of Tax Ap-
peals has no jurisdiction to decide a constitutional question. I think
that is the law already. But, if you will remember, before the House
committee, Chairman Littleton of the Board of Tax Appeals, testi-
fied, and there were 2,100 cases. I think he said, or 1,600, in any
event, n vast number of cases held up before the Board of Tax Ap-
p:als pending on constitutional questions. They do not belong
there.-

The next thing, if you will permit me to proceed along the same
line, is a section in the act that reads like this:

In all cases now undeclded or herenfter decided by the United Stautes Board
of Tux Appeals or by any Federal court. whereln, by reason of the stuatutes or
otherwlise, there arises a question of confilcting jurisdietion between the United
States Board of Tax Appeals nnd the Federal eourts the statute shall he con-
strued {n favor of the jurisdiction of the Federal courts,

Put an end to the waste of time quibbling and_bickering about
conflicts of jurisdiction. That is all dead wood. It is forcing you
to hire attorneys to represent the taxpayers and taking the taxpay-
ers’ money. Kvery taxpayer's case has to be argued twice now to
find out who has jurisdiction.

Those two provisions will help about 3,000 cases, I imagine—maybe
not that many, but a great many cases. at once.

Then something has to be done. it seems to me, to stop the number
of appeals goinf to the Board of Tax Appeals. My suggestion on
that score is to let an appeal be granted to either the Board of Tax
Appeals or the Federal court, giving the taxpayer a chance to ex-
press himself as to where he wants to go. If he lives up in Minne-
sota or out in Wyoming he might not want to come to Washington.
As to my native State, Oregon, it is a terrible imposition for a man
to have to come all the way to Washington, and when he gets here
he thinks he is going to have a hearing before the board and he finds
that only one man is going to hear his case. The board is so pressed
for time that they can not have more than one man on a case.

So I say, let the appeal be to either the Board of Tax Appeals or
to a Federal court.

Second, instead of having the appeal as a matter of statutory right
let it be upon the petition of the taxpayer to the Federal court. and
upon the prima facie showing that he has some meritorious defense
against the commissioner’s assessment. give the court authority to
make him put up a bond so that he can pay the tax if the decision
is against him.

I know, as every othcr taxgayer knows, that there are hundreds
if not thousands of cases up there wasting the time of the Board of
Tax Appeals where the tax can not be collected regardless of the
decision, They are being decided every day. The taxpayer has not
the money, and you can not collect the tax.

Unless it can be established that a man can pay the tax, what is
the use of wasting time with an appeal? That will cut out another
thousand or so cases.

.
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The third point is, to allow the taxpayer to express himself as to
where he wants to go, whether he wants to go to the Board of Tax
Appeals or to, & Federal court. You will soon learn how the tax-
payers feel toward your Board of Tax Appeals. That is what you
want to know; and then Mr. Chief Justice Taft, through the legal
machinery, will tell the circuit judges that as long as the Board of
Tax Appeals is congested, direct these cases away from them,

So I I'ave redrafted section 274 of the act so as to incorporate that
idea, that instead of giving the taxpayer the right of appeal. let him
get his appeal through a petition upon some kind of a showin
that he has a meritorious defense, and that the tax is collectible i
the decision is against the taxpayer, to relieve the congestion before
the Board of Tax Appeals.

It might be well to put something in the act to tell the Board of
Tax Appeals not to waste any more time worrying about constitu-
tional questions. Thousands of cases are held up there on constitu-
tional questions.

Senator Reep of Pennsylvania. Thousands?

Mr. WaLtoN. Yes; under section 280 alone. Chairman Littleton
told the House Wuy and Means Committee, at page 562, I think it is,
of the hearings, that there was great congestion on that account.
Here is where that opcrates to the disadvantage of the Treasury
Department. The longer the collection of the tax is put off in the
future, the less chance there is for collection. The corporation has

one out of business. So it is very advantageous to the Treasury
epartment to get the cases decided expeditiously.

So I have redrafted section 274 to incorporate that idea. and [
submit it, hoping that you will find it meritorious, it having been
hrought out to ti?- best of my modest ability. I think it will reach
the problem satisfactorily.

There is one other thing that should be put in. alo. Let me
illustrate the situation that exists by a specitic case that I have.

My client says he has a refund due. The commissioner says:
* You owe us more tax.” .

We started the suit for a refund. The commissioner comes at us
with an additional assessment. In order to keep from paying the
additional assessment we have to go to the Board of Tax Appeals.
We resist the additional assessment hefore the Board of Tax Appeals,
and they say that there is no more tax. so then we go shead with our
suit in the Federal court. The commissioner says there is no juris-
diction in the Federal court and he takes an appeal from the Board
of Tax Appeals to the Circuit Court of Appeals. und the same case
is pending in two courts.

'l‘herefore you see how important it i, to have these cases of conflict
of jurisdiction settled if we can. The legal machinery of the
Government has some limitation,

The section as I have drafted it is as follows:

Where a taxpayer hax filed an appeal under the revenue act of 1024, the
court procedure therenfter shall he controlled and governed by the appropriate
statutes in effect while said revenue act of 1024 wus in effect, regardless of what
proceedings may have been had in the Board of Tix Appeals after the paxs<age
of the revenue act of 1020,

99310—28—4
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I think that is the law, now, but section 283 of the act of 1926
is utterly beyond understanding. A Federal judge, from the bench.
the other day said that it was a paragon of literary abortion.
He can not understand it. I think that is what the act means now,
that, if you went into the Board of Tax Appeals under the 1924
act, the 1924 law should govern. But there are conflicting court
opinions already, and it ought to be claritied. If you do not clarify
it you are goinﬁ to have the general counsel send 70 or 75 ov more
attorneys to fight litigation all over the United States.

You have already heard about claims for abatement—filing of
a claim for abatement to be deemed to have stayed the statute of
limitations. That is new legislation. Let us see for just a minute
what the House Ways and Means Committee says in justification.
What is the idea of putting that in?

Senator Reen of Pennsylvania. That is section 611 that you are
talking about. is it?

Mr. WartoN. Yes. sir. Why should the filing of a claim for
abatement stay the statute of limitationst

The House Ways and Means Committee in its report say=:

However, the Supreme Court has recently held in a case in which the period

for assessment expired prior to the amendment of the 1924 act, that the period
for collection was limited to five years—

Then they go on and say:

Dnclisions upon claims in abatement are being made every day. Amounts
have been paid, are being paid, by the taxpayer even though the statute of
limitations may have run. Exceptionally large amounts are involved. Ac-
cordingly, it 18 of utmost importance to provide that the payments already
made should not be refunded. In order to prevent imequality, it is also pro-
vided that the amounts not paid may be collected within a yeur after the
enactment of the new act.

They say, further:

Your committee appreciates the fact that this provision will probably be
subjected to severe criticism by some of the taxpayers affected,

That sounds plausible, but let, us look at it a minute. First of
all, they are admitting that they want to vitiate a court decision.
Does this committee or does Congress want to engage in the busi-
neas of validating or vitiating court decisions? It seems to me that
that is asking quite a bit.

If every time the commissioner gets into a jam with the courts he
is going to run here to you for retroactive legislation to uphold him
where the courts have said he is wrong, why should we have a tax
bill at all! We might just as well pay whatever the commissioner
says, because he is going to run to you at the next session.

think that is contrary to the spirit that should prevail between
the judicial and the legislative departments, that yvou should be
asked to vitiate court decisions. If you want to do it. if you feel
that you should do it. it seems to me that it should only apply pro-
spectively, not retroactively. without limit. Iut that is what is pro-
posed here, that regurdless of the fact that the Supreme Court has
already handed down a decision that a man gets his money back.
the commissioner will still have power to collect the tax.

Senator Suowtringe. How far back?
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Mr. Warron. Without limit. - The statute reads. “ where a claim
for abatement has been filed.”

I mean to say that it will apply to all claims for abatement. Of
course the state of legal and judicial chaos will be terrible. What
is going to happen where the case has been decided by a district court
and it is on appeal to the circuit court of appeals or going up to the
Supreme Court and the taxpayer has got his money back? How ix
it %oing to operate in those casest

he next poin is, that I think the House Ways und Means Com-
mittee is mistaken about some of its conclusions—

Amounts have heen paid, are being puld by the taxpayer. even though the
«tatute of limitativns may have run.

If any taxpayer is paying any tax outside the statute of limitation
hie must be ignorant or he can not have good legal advice. 1 know
vhat none of my clients have done it.

So, you see what this is going to be. It is going to be a penalty
on the man who has been ignorant.

Exceptionully large amounts are involved.

I uestion that. Is that accurate? The fact of the case is that a
'arge amount of the cases pending are so-called jeopardy assessments
which the commissioner slapped on because the statute of limitations
wus closely at hand.

Another large part of them is assessments against “ fly-by-night ”
or * war baby ” corporations that could not pay back in 1924 and
they can not puy now if they could no* pay then.

So. I question very much whether as n matter of ubsolute fact
there are large amounts involved.

And then, says the House Ways and Means Committee—

We do not want inequality. beciuse some have puid outside the stutute and
we want to treat all alike.

When you stop and consider that for a moment it works out this
wav: Here is u man who has voluntarily suffered punishment
through mistake——

The CualrmMaN. Please upply yourself to the bill and never mind
what the House committee snid. ILet us have your ideas as to the
changes in the House bill.

Mr. Wartoxn. The reason I wanted to argue on that was so that
vou would understand better-—

The Cnamrmas. You have 22 minutes of your haltf-hour already
gone. -

Mr. Wartox. Have you heard all you want to on that pointt

‘The CHAIRMAN. Yes,

Mr. Warton. T will pass to the next point: and if you dexire to
indicate what you wnult‘l iike me to touch upon——

The CramMan. I want you to say what you want to in relation
to the criticism, if there is any, of the House provisions. Just
Iviefly state it and let it go. Just call our attention to it and say
why, in vour opinion, it should be changed,

Mr. Warton. Very well.

In conclusion, then, on the point of the claim for abatement, let
e state that that provision of the statute, in the first place, will not
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accomplish any good. It will start a lot of controversies all over
the United States. It will impose a controversy on a lot of people
who now stand with cases barred by the statute of limitations. It
will revive a lot of cases that people have understood and had a
right to understand were closed, because the Supreme Court has said

so.

So much for that.

I want you to feel free to suggest just exactly what you want me
to say.

Th’; next point I want to talk about is invalid waivers that are
proposed to be validated.

Senator SHorTRIDGE. What section is that?

Mr. WarToN. Section 276(b) and section 506.

The proposal is that where an invalid waiver—that is, where a
taxpayer says to the commissioner——

nator REep of Pennsylvania. We know what a waiver is.

The Cuairman. Do not tell us about that. Just tell us why you

object to the provision.
fr. WavrToN. In the first place, I object to that provision. In the

first place, it is nothing else than attempting to put into legislation a
conclusion of law; and I do not think that is the proper scope of

Con%ress.

Of course, if these waivers outside the statute were valid, there
would not be a request of Congress to validate them. The Board of
Tax Appeals has said they are valid. I do not agree with them.

The Cnamryan. Valid for want of considerationt
4 l\ﬁr. WarrtoNn. Exactly. There is no consideration. The tax i«

ead.

I have cited some cases for the information of anybody who wants
to look into that.

Now, let me talk a moment about the liability of transferees. This
section of the bill is to give the commissioner and the Board of Tax
Appeals equity jurisdiction to determine the liability of a trans-
feree or fiduciary.

My whole thought in that is this, that if you are going to try that,
you are going to invest the Board of Tax Appeals with complete
Flenary uity jurisdiction. They have not got it now. That section
has already been held unconstitutional. The Board of Tax Appeals
has held up all its decisions, apparently doing so also. The thing to
do, if a lot of taxes are going to be lost, is to raise the statute of
limitations so as to give the commissioner a chance. As I under-
stand it, the commissioner thinks he is restricted, now, under section
280. in taking a case before the Board of Tax A speals.

The proposal in the House, or as adogtea by the House, to
strengthen that section, is all right as far as it goes, but the essential
element lacking is that there is no basic court og equity there. Itisa
branch of the Executive Deparment which can not determine the
equitable liability of any transferee.

. May I illustrate for just a minute how that operates? Would yout
like to have me give you a specific case?

This case came under my attention. John Smith. in 1919. had a
transaction to operate and to grodnce a fabulous profit, but when he
reported in his tax return he did not report the profit correctly. and
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later on, about five years afterwards, the commissioner discovered and
came after him, or his estate, for the additional tax.

In the meantime he has divorced his first wife. She has got most
of the money in the divorce settlement. He married again, and his
second wife is appointed executrix of his estate, which has a net value
of $5,000, whereas the commissioner’s additional tax is $10,000. Of
course, the commissioner does not know what is in the estate. He
does not know that Mary Smith, the second wife, has not that much
money in her possession; but under the statute he ahead and
proceeds against Mary, and on behalf of Mary I filed an appeal be-
fore the Board of Tax Appeals about 18 months or so ago.

That is the way that operates.

I want to say something elee that I think is important. It is out of
its sequence now.

You have heard quite a bit about jeopardy assessments which have
caused quite a lot of complaint, and righteous complaint; but if you
would adopt the suggestion that I make I do not feel that there would
be any necessity for jeopardy assessments at all. The only jeopardy
that ever can come in would be between the 60 days when the (‘om-
missioner notifies the taxpayer that he is going to assess him, and, ii
i+ does not like it, to make a petition for an appeal.

So I think that the proposal that I made right in the beginning-—
vou did not hear it all. Senator Reed—would solve the difficulty thut

as come about through these jeopardy assessments.

'The CriatkmaN. There are not many of them now ¢

Mr. Warron. No.

One word on the additional tax on reorganizations and corporate
mergers. As now proposed in section 113 (a-8) it is retroactive
legislation whereby trapsactions in one case go back to 1920 and in
the other case back to 1917 and are going to be unexpectedly taxed.

I have not anything to say as to the wisdom of that kind of legisla-
tion. but I think that if that legislation is to be pasced it should not
he made to go back beyond the date of the passage of the new act.
Lecause it is going to n:ean that corporations can not merge and can
n}:)t lreorgunize or refinance themselves in the face of that change in
the law.

The House committee said—I do not know whether you want me to
mentior it or not——

The CrratryaN. We had the whole subject discussed this morning.

Mr., Warmon. I was going to say something about an illustration
that the House committee gave.

The CHAIRMAN. We have that.

Mr, Warrton. I wished to point out to you how that illustration
sounds plausible when you first look at it, but unless you see the full
workifg of it you will not <ee how it is, first of all, taxing a profit
as a fiction and then taxing it a second time as actual profit is the
W?' it operates,

f you do not care to have me discuss that I will not mention it
further. But I feel that in justice to the corporations that have
acted according to the law as 1t was, they have fairly gone to work
and refinanced themselves or reorganized according to the law as
they had a right to feel it was at the time. you should not change the
law now =0 as to go back to 1924, 1925, or back beyvond that to 1920 or
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to t19fl7 and pick up tramsactions and impose an unexpected tax. It is
not fair, :

There is & proposal in section 111 that is going to be productive of
a lot of controversy, and I do not think that it will mean much addi-
tional tax. That i1s that when a man sells a house or any other kind
of property he has got to figure depreciation running back to the
time he bought it, even back to 1918, which is contrary to the Su-
preme Court’s decision in a recent case.

I do not think the taxes it will bring in will pay for the amount
of legal energy that will be expended in fighting it, because when
you begin to talk about depreciation back of 1913 who can say to-day
what the correct rate of depreciation was on a building 15 years ago?
You are going to have a controversy every time you go back that far.

One of my cases was decided by the Supreme Court just the other
day involving depreciation. Every one of them started a row.

. Senator Kina. Did you say that the vendee would be interested
in depreciation {

Mr. WaLton. No. In selling a piece of property to determine
your profit you have to— ‘

Senator Kina. T know; but I was asking whether you refer to the
vendee or the vendor. You stated the purchaser.

Mr. WavrroN. I did not intend to if 1 did, Senator.

Senator Reep of Pennsylvania. You do not mean that the basis~
should not be decreased b{ the amount of depreciation that has been
allowed to that taxpayer

Mr. WartoN. I do mean that it should, Senator; but I say it
should stop at 1913. That is far enough to go back, because that
is all the depreciation he could get any benefit of in his tax returns.
As soon as you go back bevond that you are going to get into a
conjroversy.

Senator SHortriee. How far back of 1913 might the Govern-
ment

Mr. WarLtoN. There is no limit under this section. The Supreme
Court on that point says:

We can not accept the Government's contention that the full amount of
depreciation, whether allowable by law us a deduction from gross fncome
in past years or not, must be deducted from cost in ascertaining cain or Joss,

That is fair. The Supreme Court says that if a man has no ri ht
to take depreciation it is not fair to him to cut his cost down by
depreciation. o

E‘he CHairMAN. The present House bill is exactly the present law.
There is no change. o

Mr. Warron. No change in it?

The CrammMaN. No; it is the present law. ) . _

Mr. Wavrton. I thought there was a change. I will not argue it
with you. At any rate, that is section 111 (2-b). If it is without any
change whatsoever it ought to be clarified, because you are going to
have a lot of controversy on that. ) _

I will not say anything about earnings prior to March 1. 1913.
You have heard about that. In the brief that I will submit later
1 have made quite a discussion about the alleged tax on what they
call holding corporations. . i

The CratemaN. I wish you would leave that with the committee.
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Mr. Warron, The thing that I particularly point out in that is
that that tax does not operate; the Government does not get any
money out of it; it does not function; it will not work. ator
King will remember that we went into all that.

Senator Reep of Pennsylvania. Section 220, you mean?

Mr. WaLron. Yes, sir.

The CHairMaN., We know about that.

Senator Reev of Pennsylvania. Do you aporove of section 104 of
the new bill, which takes its place{

Mr. War1..5. No; I do not, because there is no elasticity to it.

Senator Reep of Pennsylvania. What would you do if you were
in our placet

Mr. Wavrton. I would do exactly what the advisory committee
has suggested—make it an inducement to a corporation to distribute.
That is the way to get some tax out of it.

The CramuMan. That is the position taken by many, many people.

If you will leave that brief with us, we will be glacf to go over it.

Mr. gW.wmox. Would you like to have me give you some printed
copies

The Cuamrman. If you like.

Mr. WartoN. A company is forced to make a distribution when it
is in financial distress. It is not right. It is going to work a dread-
ful hardshiﬁ.

Senator Reep of Pennsylvania. I do not think, Mr. Chairman, he
ou%ht to go to the expense of having his brief printed.

he CHairMaN. No; I do not think so, either.

Mr. Warton. There are just one or two more points that I want
to mention. I have tried to put this in so that where I saw the
Government was getting the worst of it, taxes were getting away
that should not be getting away, it would give you my ideas about
how you can stop it.

You have heard a lot of talk about coiisulidated returns——
lThe CHamyaN, I do not think you need to take any time on
that.

Senator Kina. For my benefit. jf you care to furnish me with the
part of your brief dealing with' consolidated returns I would be
glad to see it, because I am predisposed to support the consolidated
returns.

I do not ask you to go into it now.

Mr. Warton. I will give each one of you a copy of this brief.
I have it set up by it%l% so that you can take any-subject in which
you are interested.

Senator Reep of Pennsylvania. Why should we not have this
brief printed in the hearings?

The CraIryaN. I stated that in the beginning.

Senator Reep of Pennsylvania. There is no use in distributing
your brief if it is going to be Erinted in the hearings.

The CrarmaN. Just file it with the reporter and we will have the
brief printed in the hearings.

Mr. WacrroxN. I would like to say a few words with reference to in-
stallment sales.

Senator SnorTrIDGE. Is it in your brief?

Mr. Wavrroxn. Yes.
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The Cuamman. That is one of the main subjects that is going to
be discussed.

Senator Rerp of Pennsylvania. Do you approve of the provisions
of the original House bill?

Mr. WartoN. My position on installment sales is this: When you
let a man go into tl.e installment business you ‘ »« -riving him some-
thing and you have a right to prescribe conditicas. The complaint
is that there is double taxation. Even if there is double taxation
the installinent people are getting away with the best of it, and you
have a right to prescribe the conditions upon which a man should
go on the installments basis if you want to.

Senator Reev of Pennsylvania. Retroactively !

Mr. Warrox. When it comes to validating decisions I have my
doubts about that.

The Ciairmax. T judged from what you said in the beginning that
you do not want any retroactive features in the bill.

Mr. Wartox. T do not think there should be.  As the bill stands
now vou have a retroactive feature going back to January 1, 1927.
If my opinion were asked I would say. make your law prospective
and thereby follow the sound rule.

There is one thing T want to sav about installment sales, and that
is with reference to disposing of installment obligations. Tf that is
not attended to, every time a man goes to the hank and takes his
installment obligations or pledges as collateral he has got taxable
income: or if a man dies, the mere fact of hisx death woald create
taxable income.  So it is very important to correct that to make it
read that the sale has got to be a bona fide sale. not a mere exchange
or a disposition through testament or any disposal of that kind.

I have two or three otaer little article that 1 should like to mention,
but which I will not discuss.

If there are any questions, T shall be glad to answer them if T can.

If not. I thank you for vour indulgen e.

(The brief feferred to and submitted hy the witness is as follows:)

RECOMMENDATIONS IN RESPECT TO THE PROI'OSED NEW REVENUE
ACT OF 1428

{Bubmitted by the American Institute of Accountants, by Jamea Walton, Esq., of Pitts-
burgh, In its behalf and by the special committee on Plttsburgh Chapter, P'ennsylvania
Iostitute of Certified Public Accountants, George ¥, Herde, C. . A I M. Cumming,
C. P. A, and James Walton, C. I'. A, In {ts behalf and hy James Waltop, Fsq., in behalf
of certaln unorganized taxpayors)

. P’REFACE

In this discussion there has been excluded any expression of opinion regarding
rates or =ulijects of ‘axation. The motive {n <0 dolng wesx to limit the article
to questions having ne politico-economic fluvor wWhatsoever,

The chapters have heen arranged in a somewhat arbitrary order but in adopt-
ing same it was attempted to present the various subjects according to helr
finportance ax viewed by the taxpayers as a whole,

It must not be assumed that this purports to be a comple e dixcussion of all
the obhjectionable features of the act, That is precluded by the cfreumstances
of the case.

I THE OUTSTANDING ORJECTION TO THE ACT 18 ITR GENERAL RETROACTIVITY

Certainly we must be all agread that it is fundamentatly uufair to change the
effect of the taxpayers’ act after the act has been perfaormed. Busin. ss demands
that a man be able to estimnte his tux liability as he goes wlong from one traus-
action to another.




REVENUE ACT OF 1928 53

Ntorey, the eminent jurist and textbouk writer, has said :

* Retrospective laws are, inde.d, generally unjust; and, as has heen forcibly
sald, neither aceord with ound legislation uor with the fundumental principles
«f the social compact.”

It appears from gection 1 of the proposed new act that Title I, of which there
are 3 subtitles, ¢ parts, 15 snpplemeits, and sections running up to 322 in hum-
ber (thuugh not entirely consecutive), is to be effective retroactively from Jan-
uary 1, 127, Title 11, of 5 parts and 18 sections, i3 also proposed to be made
retroactive from Junuary 1. 1927. Title I refers to the intome tux proper and
Title II refers to the m.scelluneous tuxes, such as estate tax, tax on admnissions
and dues, and other excise tuxes. The Committee on Ways and Meaus of the
House =uy¥s (p. 12) this is the reason why the income-tax title of the 1926 gct
ix not repealed bhut allowad to remain in full force for the collection of taxes for
1925 and 1926, ax well us taxes under prior acts, except as moditted by 1itles
HI. ¢ * ¢ ]1V,and Vof the proposed new act. There are 27 sections in Titles
I, IV, und V, nearly all of which are retroactive for various perivds of time
back and beyond Jenuary 1, 1929, and some of thein have the most far-reaching
effect, as will hereafter be pointed out.

At thln point, however, we are moved to ask why attempt to make Title I
and Title 1I effective us of January 1, 1927. Not only the taxpsyers hut the
courts and the Members of Congress are opposed to such character of legis-
lation. Further, it results in all sortx of confusion aud dithculty of wadinin-
istration. It is true that the revenue act of 1918 was not flually approved
und signed by the President untll February 24, 1919, but still wax made
effective as of Junuary 1, 1918. But this was n war measure, and 1 here were
the most cogent reasons for doiug what was done. But this proposed new
revenue act of 1928 i not to be considered by the Sepate Finance Committee
until April 3, 1925. Certainly that committee will take a month or six weeks
upon it and surely several mure weeks will be consumed by debate on the floor
of the Nenute. After that the bill will have to go to the conference committee
and then to the President for signature. It is at leaxt probable that the
final apjwoval of the act may be postponed untili after the summer recess of
Congres Thus, we would have an act finally approved in the latter part
of the year 1928 aud generally effective from January 1, 1927,

1 (A). OTHER SECTIONS ARE RETROACTIVE BY OPERATION A8 OF VARIOUS DJatES

While Titles I and Il are to be specifically retroactive, yet all through
Titles 111, IV, and V are ~ection after section which will operate retroactively
and us of widely different dates., For instances, section 113 (a) ¢8) is to
operate retroactively back to December 31, 1920; rection 113 (&) (7) is to
operate retroactively biack to December 31, 1017 ; and section 276 (h) and wsec-
tionp H0C are to operate retioactively without any time limit at all. To cap
the whole thing., it is proposed, by section 612, to repeal section 1106 (a)
of the 1926 act, and that the repeal is to be effective as of February 26, 1928,
the date of original paxsiage.

Dues the present Congress wint to precipitate ail the confusion and Htl-
gation sure to result from such a schbeme” And what occasion is there for
it How can such a proposal be reconciled with the statewment which nppears
on pike 1 of the House Ways and Means Committce teport—

*We are again in the happy position of having a ~urplu~ of revenue ln the
Treasury * * *  which enables ux to reduce taxation.”

'y all wmeans, tather than  indiseriminate retroact.vity. the act 2hould
rerttivm the soutid doctrine of prospective tax legislution ouly.

Other sections with varying retrouctive operation are 301 to 07, 601 toe 418,
T4, T, and TGO

I T Most URLeNT Nt Is CORBECTIVE BOARD oF Tax ApPPEALS LuGISL.TION

The ~itmation a« it sow is hefore the Board of Tax Appeals s intoler: ble
both trom the standpo ot of the Gorument and frow the standpoint of the
taxpayer. Over 2L ca~es are pencing undecided on March 1, 1928, and mfl-
lions of dollars of tax i< being jeopindized through delay., The lnnger a tux
romains uncollected, the less chance thert is of ultimate collection. Secretary
Mellon correctly states the situation, quoting from the Pittsburgh Qun Teole-
yraph of Tuesday, April 3, 1928
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* BREARDOWN THREATENED

“¢There is no use minimizing the serlousness of this sitaatien! Mellon
added. ‘It is not too much to s=ay that the whole, carefully thought-out
machinery, which was hopefully =et up in 1924, {2 threatened with a complete
breakdown.

“*In spite of work hy the advisory committee in the last six monthx 60
per cent of the deficiencles of tax asserted were appenled. There were pending
before the board 21,381 cases March 1. Working with u'most expeldition the
board can only dispose of avout 3.000 cases a yveur. except hy stipulation.'

“ Mellon said that to dispose of disputed tax cases a change of poiicy
appears desirable. The Treasury will adopt a new course unless the Finance
and Ways and Means Committees advise to the contrary.

“‘A sensible syatem of administration would permit the settlement of
cares whenever the odds on a question of law are all acainst the Tresury,
instead of compelling litigation." Mellon said.”

Therefore. it would seem to he the duty of Congress to Immediately xtrike
out the evilr which are causing congestion.

Firstly, we see that nearly one-half of the time of the Board of Tux Appenls
is consumed in listening to arcuments on jurisdictional questions and consti.
tutional questiona. From the testimony of Chairman TLittleton hefore the
House committee. p. 54, it appea=s there are over 1.100 caxer pending which
involve the constitutionality of sectfon 2R0 of the 1926 act.  Therefore. ot
there !mmediately he incorpornted into the act this section:

“In all enses now undecided or hereafter decid-d by the T'nited Statex
Board of Tax Appeals or hy any Tederal court. wherein by veason of the
statutes or otherwise, there arises n question of confi‘c*ing turisdiction hetween
the United States Board of Tax Appeals and the Federnl courts. the s*atute
shill be construed in faver ot (he lurizdiction of the Federal conrts™

Secondly, it is not bellered that it was the intention of Congress to vest
the Board of Tax Appeals, a branch of the executive department, with juris.
diction to decide a constitutional question adversely to the Government. There
appears to be doubt about this in the minds of some of the members of the
Bon:lrd of Tax Appeals. Therefore, let there be immediately enacted, this
section :

“The United States Board of Tax Appeals shall have no jurisdiction what.
soever to declare unconstitutional a section of any Federal revenue statute,
or to construe any Federal statute as being unconstitutional.”

Thirdly. it seems to be incumbent upon Congress to do something to decrease
the number of appeals going to the Board of Tax Appenals. There i3 no ques-
tion now hut what a large number of appeals are taken merely for the
purpose of delay. Many other appeals are pending in which the Government
will be unable to collect the tax, regardless of the decislon of the hoard.
These are simply deadwood blocking progress. Therefore, let the statute be
amended so as to provide—

(a) That the appeal may be granted either to th> Board of Tax Appeals
or to a Federal court.

(d) That the appeal may be ohtained, not as a matter of right. but on a
petition to the Federal court of the district in which! the taxpayer resides.
Theat such petition <hall he granted only upon the taxpayer making a primary
or prima facle showinz that he has & meritorious defense azainst the tax
and that the court be empowered. in its discretion. to require a hond of the
taxpayer in order that the Qovernment may be assured that the tax will not
be jeopardized while the appeal is pending. T.et it be provic ' that there
shall be a preliminary hearing on such petitions which must be nrasented to
the Federal court within 60 days from the commissioner’s notification letter,
and that, upon hearing the court may grant the taxpayer an appeal either to
the Board of Tax Appeals or to the local Federal court or to the Supreme
Court of the District of Columbia, the taxpayer being allowed to indicnte his
preference. Upon perfection of such an appeal, hearings shall be had upon
the merits and the appellate procedure shall then be by a writ of error to
the Circuit Court of Appeals or the Court of Appeals of the District of
Columbia.

To make the suggestion specific. let section 274 be amended to read as
follows :

“If. in the case of any taxpayer, the commissioner. after the passage of this
act determines that there is a deficiency in respect of the tax imposed by this
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title or imposed by any previous revenue statute, the commissioner is nuthorized
tc send & notice of such deficlency to the taxpayer by registered mail., Within
60 Jays after sach notice is mailed (not counting Sunday as the sixtieth
day), the petitioner may flle a petition with the district court of the United
States for the district of which he Is tien an inhabiant, or the Supreme Court
of the District of Columbia if an iuhabitant thereof, praying for the allowance
of an appeal on the merits of the deficiency proposed by the commissioner, and
such appeal may be allowed to either the United Ntates Bonrd of Tax Appeals,
to the district court of the United Stcates of the district of which the taxpayer
is then un inbabitant, or to the Supreme Court of the District of Columbia.
Upon the making of such petition for appeal it shall be the duty of the district
court, or the Supreme Court of the District of Columbia, as the case may be,
and jurisdiction is hereby specifically vested in sald courts, to cause prelim-
inary hearings to be had upon said petition to determine whether or not it
does appear that the taxpayer has n reasonable prima facle defense. legal or
;iqultalrle. agningt the imposition of the deficiency proposed by the commdis-
oner,

“Upon a satisfactory showing by the taxpayer that there is n reasonable
question of the correctness and propriety of the commissioner’s propoved de-
ficlency, the taxpayer’s petitlon for apjean! shall thereupon be allowed and
«aid appeal may be either to flie United Stutes Board of Tax Appeals, or the
district court of the United States for the disrict In which the taxpayer is
then an inhabitant, or to the Supreme Court -f the District of Columbia:
Prorvided, That before granting such petition. the court shall make inquiry
as to whether the payment of any deficieney, ultimatelv found to be due from
the taxpayer, might he jeopardized by delay incldent to the appeal, and if so
determined. it shall be the duty of the court. as a prerequisite to the granting
of the appeal, to require the taxpayer to submit an indemrity bond in such
reasonable amount as will adequately protect the interests of the Goverument,
not exceeding in any case the amount of the nlleged deficlency plus a reason-
able amount for interes: and costs, Fxcept ax may otherwise be specifically
provided. no ascessment of a deficlency {n respect of the tax imposed by this
title or any previous revenue act. and no distraint or proceeding tn court for
fts collection shall be made, hegun, or prusccuted until such notice of the
taxpayer's rvight to petition for appeal has been madled to the taxpayer, nor
until the expiration of such 60-day period thereafter. nor until such petition
<hall have been acted upen by the appropriate Federal court: Provided, hmo-
erver. That {t sholl he the duty of the Federnl courts to nct on sald petitions
as expenditifously as possible. Notwithstanding the provisions of section 3224
of the Revised Statutes. the making of such assessment or the beginning of
such proceeding or distraint during the time such prohibition i in force mry
be enjoined by u proceediug in the proper court.

“(b) Upon the granting of said petition the vourt shull make an order speci-
fying whether the United States ‘Board of Tax Appeals. or the distriet court
or the Supreme Court of the District of Columbia shall huve jurisdiction,
acceding, so far us is consistent, to the wishes of the taxpayer in this respect.
Service of n certified copy of said order upon the collector of internul revenue
or upon the United States district attorney shall operiate as a stay of the assess-
ment and collection, or attempfed assessment and collection of the detlciency
until a final decision upon the merits. Upou heuring, the United States Board
of Tax Appegls, or the appropriate Federal court to which jurisdiction is con-
ferred as herein provided, shall hear and consider the case upon its merits, both
legal and equitable and, if the hearing be before a Federal court, the tuxpayer
shall be granted a trial by jury upon questinps of fact If he so demands. Such
proceeding shall be, in all respects, in conformity with the established rules of
law and rules of evidence of the Federal jurisdiction, and conform to the
procedure now obtaining therein.

*(c¢) After a hearing, whether by the Board of Tax Appeals or by asFederal
court, there shall be a judgment entered, agreeable to the facts as found, and
to the law as applicable, which may be either a judgment agalnst the taxpayer
for the correct amount of the tax, or a judgment against the United Staies {or
the recovery of any overpayment which may be found to be due the taxpe yer.
Such judgments shall be, in all respects, similar to the judgments in all other
civil actions and, if against the United Btates, shall be pald in accordance with
the provisions of section 1088 of the Revised Statutes.

“(d) Judgments of the Board of Tax Appeals shall be subject to appellatc
review by either the Court of Appeals of the District of Columbla or the respec-
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tive circult courts of appeals of the United States of the circuit of which the
taxpayer iy an isbhabitunt, Judgments of the NSuprewe Coury of the 'District of
Columbia sball be subject to appellaie review in the Court of Appeals of
the District of Columbia, and judgwents of the district courts of the United
Btates subject to appellate review by the appeopriate circult couris of appeals
of the United States, Such appellute review shall be by either appeal or writ
of error accurding to manner and procedure now or hereafrer legally prescribed
by tlhe judicial code and Federal statutex for appellate procedure in civil actions
at law.

“(¢) Further appellate review to the Supreme Court of the United Staes
may be granted upon allowance of a petitivn for cectiorari in the munuvr pre-
scribed by section 240 of the Judicial Code.”

The ennctment of this simple legislation will do away with all the confusion
which row exists and make it possible to repeal a great many sections in the act
as it now exists, which sections have piled vn the confusion. Stopping the juris-
dictional and constitutional questions before the board will wipe vut thousands
of cases at once. It will also save many gruy hairs for the Federal judges.
The requiring of a prima facle showing and the possible requireiient of a bond
will erase additional thousands of delay and frivolous cases as well as those
cases wherein collection of the tax is impossible.

The feature of allowing the taxpayer to indicate where he wishes his appeal
to be heard and empowering the district judges to control the flow of cases
serves a double purpose. In this way Congress can learn what the taxpayers
think of the Board of Tax Appeals and cah make a direct comparison of the
eficiency of their work as conipared with the courts proper. The lmportance
of controlling the flow of cases s0 as to direct them to that court able to dispose
of them most expeditiously is outstandingly evident.

Another source of confusion and consequent lost motion in the Federal courts
is the utter impossibility of a clear understanding of section 283 of the 1926
act. A mere glance at the dreadfully involved phraseology of the section is
enougb. Conflicting court decisions are already at hand-—Chicago Rallway
Equipment Cv. v. Blair, Commissioner (20 Fed. (21) 10) in the seventh circuit
court of appeals, and Blair, Commissioner v. Curran, first circuit court of
appeals, February 4, 1928. and others. Therefore, for the purpose of clarity
let us have this scction at once:

* Where a taxpayer has flied an appeal under the revenue act of 1924, the
court procedure thereafter shall be controlled and governed by the appro-
priate statutes in effect while said revenue act of 1924 was In effect, regardless
of what proceedings may have been had in the Board of Tax Appenls after
the passage of the revenue act of 1926.”

The reason for this is obvious too. A taxpayer has pleaded his case on the
theory of the law in effect while the 1924 act was operative. He may have
even tried his case on that theory. His subsequent court procedure should be
that which was in effect when he filed his pleadings. Section 283 of the pres-
enl(:1 lmct probably 8o intends but it is too complicated and involved to be
unders .

1II. FILING of A CLAIM FUBR ABATEMENT TO BE DEEMED TO MHAVE STAYED THE
STATUTE OF LIMITATIONS

It is proposed, in rection 611, in effect, that the filing of a claim for abate-
ment against any alleged additional tax assessed prior to June 2, 1924, shall
have operated as a waiver by the taxpayer of the statute of limitations. Re-
specting this the House Ways and Means Committee report, page 34, reads:

* However, the Supreme Court has recently held in a cuse in which the
period for assessment expired prior to the enactment of the 1924 act, that the
perind for collection was limited to five years from the date on which the
return yas filed. Decslons “pon claims in abatement are being mude every
day. Amounts have been paid, ure beilng paid. by the tuxpayer even though
the statute of limitations may bave run. Exceptivnally large amounts are
involved. Accordingly it is of utmost importance to provide that the pay-
ments already made should not be refunded. In order to prevent inequality
it i also provided that the amounts not yet paid may be collected within a
year after the enactment of the new act.

* Yeur committew uppreciates the fact that this provision will probably be
subjected to severe criticism by some of the tuxpuyers affected. However, it
must be borne in mind that the provision authorizes the retention and collec-
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tion only of amounts propefly due, an@ merely withdraws the defense of the
statute of lmitations. If it is determined that the amount paid is in excess
of the proper tux liability, computed without regard to the statute of limita-
tions, such excess will constitute an overpayment which may be refunded or
credited as in the case of any other overpayment.”

Here, then, admittedly, is more proposed new legislation to overcome court
decisions, in this jnstance that of the Supreme Court in Bowers, Collector, v.
New York & Albany Lighterage Co, (273 U, 8. 348), February 21, 1927, This
Supreme Court decision has been followed by Federul courts and the Board
of 'Tax Appeals in perhaps more than 50 cases, and unduubtedly additional
cases are pending hearing or pending decision. By the proposed new legisia-
tion the commissioner is to be given power to now go ufter and cullect the
ulleged additional tax, notwithstundiug the decisions of the courts whereby the
tux has been ordered refunded.

The House Ways and Means Committee truly said this proposed legislation
* will be subjected to severe criticlvm.”

Firstly, it as well as severul uther propoxed sections heretofore pointed out
is udmnfttedly desigued to snwve the face of the Buregu of Internal Revenue
when courts have decided the commissioner was wrong. Legislation of such
it character is contrary to public policy and of utter bud faith, If the com-
missfoner {8 to be permirted to run to Congress and obtain retroactive legis-
lation to uphold him in alt instances where the eourtz have ruled he was
wrong. we do not need any revenue uct at all. All that Cungress needs to
do is pass a bill providing that the tax shall be such amount as the commis-
sfoner may determine. Taxpavers will understand that they might as well
pay everything the commissioner demands In the first instance, because the
next succeeding Congress will retroactively validute everything the commis-
sfoncer claims.

Secondly, it will result in a state of legal und judiclal chaos Indescribable.
What is to be the effect on cases declded by the lower courts and pending on
appeal or where the right of appeal still remains? What & to be the effect
on cases pending bhefore circuit courts of nppeals or the Supreme Court or
even decided by thie Supreme Court?

Thirdly, the reasons for this legislation advanced by the House Ways and
Mcans Committee appear to be based almust entirely on mistakes of fact.
This committee says: “Amounts have been paid. are being paid, by the tax-
payer. although the stutute of limitations may have run.” This ean not be
any more true than the platitude, “A fool iz horn every miuute.”” And must
legislation be degigned to enable the Government to retufa pog<ession of mo:ey
paid to it under a mi<apprehiension of the law?

Fourthly, the House Ways and Means Committee says * exceeptionally large
amounts are involved,”  Is that aceurate” What is the nature and character
of these assessments of alleged additional tax which taxpayers have met with
claimx for abatement. A large number of them are xo-called jeopardy assess-
ments summarily finposed because the expiration dite of the statute of lMmita-
tione was cloxe at hand. From actunl experience it may be =ald that these
random feopardy assessments are worth only a fraction of their face value.
Another large part of these assessments are against taxpayers of the war-baby
fly-by-night character who were financially unable to pay when the assess-
ment was made (prior to June 2, 1024) and, of course. arc still less able to
pay at this present date. Honest and responsible taxpnyers, guided by the
advice of honest counsel (may we assume that the majority of taxpayers and
counsel are such). have paid what tax they legally and legitimately owed as
soon as the commissioner assessed ft.

Fifthly, the House committee says the legislation is * to prevent inequality,
¢ ¢ ¢ that payments already made should not be refunded.” WWe certrinly
have reached a ridiculous state of affalrs when our Congress seeks to justify
an unexpected additional tax on one group of taxpayers because another smaller
group have Ilready paild such tax. To put it another way: 10 men are to be
punished in order to * prevent fnequality ¥ in the punixhment already voluntarily
suffered by one man under a mistake,

But the truth is that the * payments already made " necd not he refunded—
at least that is the law cf the Court of Claims. Observe:

*The plaintiff’s (taxpayer's) contention that the act furnirhes a right to
recover all taxes collected after the cxpiration of five years from the date of
faxpayer’s return presents a theory that manifestly c¢an not be sustained.
¢ * 07 (Toxaway Mills v. U. S, Dec. 7, 1925, 61 Ct. Cl. 363.)
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When this cuse reaches the Supreme Court. the Solicitor General of the
United 8tates confessed error on authority of Bowers v. New York & Albany
Literage Co. (273 U. 8. 346) end moved the court to * reverse the judgment of
the Court of Claims." Thus we are unfortunately without a decislon on the
merits by the court of last resort.

When the mandate of the Supreme Court, issued on the motion of the Gov-
erhment, reached the Court ot Claims, that court safd:

“s & ¢ the cause having been reversed it only remains to obey the man-
date * * * We think it proper, becausc of other cases, to say that the
Jurisdiction of the Court of Claims in this class of cases grows out of the
statute providing for a refund of taxes by the Commissioner of Internal Revenue
where they have been erroneously or jlle; sally collected, and since the decision
of the case by this court in December. 1925 {61 Ct. Clx, 383), the revenue act of
1926 (44 Stat. 9, 113) hax been passed, which, nmung other thiugs, provides:

“*8mc, 1106 (a) The bar of the statute of limitations nguinst the Unitet States
in respect of any internal-revenue tax shall not only operate to bur the remedy.
but shall extinguieh the liability ; but nv credit or refund in respect of such tax
shall be allowed unless the taxpayer hus overpald the tax.’

“The effer* if any, of this act upon the right of a party, except in the inxtant
case, to a ) .d of all taxes paid after the bar of the statute hax fallen Is a
question not conicluded by the judgment hereln.” (Moss, judge; Graham, judge;
Hay, judge; and Booth, judge, concur. June 68, 1927.)

So we see that the payments which the House Ways and.Means Committee
was fearful would be refunded, can not be refunded through the Court of
Claims by reason of section 1108 (a) of the 1926 act.

It may be said that there is u recent contradecision where the taxpayers sued
the collector for his refund in the United States District Court and relied on
the common-law plea in axsumpsit.  In thisx case, however, the alleged tax was
paid prior to the enactmen: of 1106(a) of the uct of 1026, (See Gore v.
Nichols, Collector, U. 8. D. C. Massachusetts, Junuary 19. 1928.) If Congress
dexirex to clinch the matter, all that seems necessary is a little addition to sec-
tion 1108(a) whereby it shall cperate on all tax cases, whe her before the Court
of Claiins or in the United States district courts,

Kixthly, the enactment of this nroposed uew legisiation would h» tentamount
‘o a deceit of the taxpayers. [u official regulations 45, articles 1032, {ssued
April 17, 1919, and ugain in the same regulations, revised and issued January
28, 1921. and «till again in the xame artlele of regulations 62, February 15,
1922, the taxpayers were officially notified—

*“The filing of a claim for abatement does not necessarily operate as a sus-
penrion of the collection of the tax or make it less the duty of he callector
to exercvize due diligence to ptevent the collection of the tax being jeopardized.
He should, if he deems it necessary. collect the tux and leave the taxpayer .o
his remedy by a clnim for i1efund.”

Such official regulations htve never been repealed. Still further evidence
that the bureau hax always recognized that the flling of a claim In abatement
did not xay the sta ute of limitatious Is found on page 3914 and 3IMN3S of part
18, Heurings before the Select Comuwmittee ou Investigution of the Bureau of
Internal Revenue. United States Sei:ate, in the following:

“ The CHAIRMAN. If the Supreme Court sustained the deciston of the circult
court of the second district, then the Government really loses ull of these taxes”

“ Mr. Greae (Solicltor, Bureau of Interial Revenue). Yes, sir; it would.

“Mr. Nasa (Assistant to Commissloner of Interinl Revenue). I would not
fay that, because & great many of our collectors on thevre claims for abatement
require a bond, and they would have nn action on the bond even {f the court
held against us on the assessment. The bond is u personal transaction be!ween
the collector and the taxpayer, a requisite that the collector requires when he
accepts a claim for abatement instead of enforcing collection. I would not bhe
surprised if the collector at Detroit has a boud on this General Motorx cave,

“The CHAIRMAN. But you have no record ax to whether he has or not*

““Mr. Nasu. As 1 say, it {8 a personal transaction in his office. It is some-
thing that was not required under the law before 1024, The 1924 net now
requires a bond with a claim in abatement. * *

* 1 am not familiar with the controversy that the Texuﬁ collector had with the
department about requiring a bond. I have always understood that it was
the privilege of the collector to require a bond. that it was his responsibility,
and that the department held the collector's bond for the collection of the tax.
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He was liable under his own bond. 1 do know that in the New York office—
1 spent several months there & few years ago auditing the office—that the
present collector and his predecessor made a practice of requiring a bond on
every claim for abatement. The collector has heen subjected (o a grent deal
of criticism on the part of many taxpayers for requiring the bond, but he has
held to this policy very strictly.

“The CrAIRMAN., Would the bond be sufficient to cover =uch a claim as this,
of $17,000,0007

“Mr. NasH. The bonds usually cover the amount of tax involved plus inter-
est for 18 months or two years in advance.

“The CHAIRMAN, But in case the collector does not get a bond, does his
bond {n turn protect the Government?

* Mr. Nasu. Hin bond is presumed to protect the Government, ¢specially in
an important case.  In 8 case like thix the collector’s bond ix for about $250.000.

*The CHAIRMAN. No {n the ovent of hix not requiring a bond from a tuxpayer
making a claim in abtement, the Government would not e protected in any
such a claim as this?

“Mr. NAsH. Not under the previous acts. Senator. Under the 1924 act the
collector is required to get a hond.™

We may now pass to the thing which has caused the trouble. Al-
though section 3182, Revised Statutes, act of December 24, 1872,
limits the commissioner’s jurisdiction to determination an:l assess-
ment of the tax and section 3183, Revised Statutes, act of March 1,
1879, makes it the exclusive duty of the respective collectors of inter-
nal revenue to collect the tax. the Burean of Internal Revenue had,
for a long time, been encroaching upon the duties and interfering
with the collectors. Every tax practitioner knows it. Evidence of it
is officially reported on pages 39:32-39:33 of part 18, Report of Select
Senate Investigating Committee. Sixty-eizhth Congress. Having
been interfering with the dutiex of the collectors, the bureau in
Washington is in an embarrassing position. An easy way out is to
ask Congress for retroactive legislation.

This proposed new retroactive legislation is easily the most. per-
nicious and the most unjustifiable of anything in the new act.

IV. IT Is PROPOSED TO REPEAL ('ERTAIN SECTIONS OF PBIoB AcTs EFFECTIVE TO
DATE OF ORIGINAL PASSAGE

By section 600 (c) it §s proposed to repeal 1108 (b) of the 1926 act effective
on the expiration of 30 days. By section 612 it is proposed to repeal section
1106 (a) of the 1926 act effective February 26, 1926, the date it was enacted.
The importance of 1108 (u) from the Government's standpouint is pointed out
by ‘the Court of Claims in Toxaway Mills v. United States supra. The House
Ways and Means Committee, in explanation, says, page 33: '

“ Section 1108 (a) of the 1026 act failed to resolve many doubtful questions
o5 to the legul effect which follows the expiration of the period of limita-
tions ¢ ¢ o

This means that a succeeding Congress will attempt to repeal the act of itg
predecessor and make such -<peal effective retroactively back to the date of
original enactment. Could the Democratie Congress of 1913 have repealed the
Republienn McKinley Act of 1807 and made the repeal effective as of 1807?
The Supreme Court has xafd such a thing cun not be done. (See Ogden v.
Blackledge, 6 U. 8. 272 (1804) ;: Postmaster General v. Early, et al., 8§ U. 8.
136 (1827) ; Town of Koshkonong v. Burton, 104 U. 8. 688 (1882) ; District of
Columbia ». Hutton, 143 U. 8. 18-27 (1892); U. 8. v. Clafiin, 04 U. 8. 546
(1878).)

Also Judge Denlo's excellent opinfon in People v. Board of Supervisors, 16
N. Y. 424 (at 431-3), citing Ogden v. Blackledge., supra.

The importance of section 1108 (a) lies in the fact that once the statute
of limitations has run, a tax case is closed beyond resurrection. It provides
*“ the bar of the stutute of limitations * ¢ * ghall not only operate to bar
the remedy but shall extinguish the lability.”



60 REVENUE ACT OF 1928

If it is repealed it will mean the reopening of any number of cares which the
taxpayers have long xince helfeved were settled and closed. It will further
mean that the taxpayer public will have lost confidence in the stability of income
tax legislation.

If any amendment of this section s necessnry it would <eem to be only a
clarification of the Incongruous second clause which reads. ** But no credit or
refund * * * chall be allowed unlesx the taxpayer has overpaid the tax.”

This clause is worse than needless. It has merely served to cast doubt upon
the question whether a taxpayer might recover a tax collected from him by
distraint after the statute of limitations had expired, unles« ut the same time he
proved the tax was otherwize not correctly owing from him. This clause has
actuanlly operated to defeat the very purpoxe of the section as stated by the
conferees of the House and Senate, House Report 356, Sixty-ninth Congress, first
session.

V. INvALID WAIVERS ARE PROPOSED TO BE VALIDATED

By section 276 (b) und by section 506, the latter a specific amendment of
278 (c¢) and (d) of the 1926 act. it is proposed that a consent (or waiver) by
& taxpayer to the assessment and coliection of the tax. dated und executed
after the statute of limitations has become operative against the commirsioner,
shall, nevertheless be valld and have full legal efficucy. This ix a radieal
change from the present statute and from all prior stitutes.

In the first place, this ix attempting to put into legislation a conclusion of
law. A waiver. which Is nothing but a contrict. when given after the statute
bas already h:urred collection of the tax. Ix totally null and vold for the obviouy
maoban t:mt there is no consideration flowing from the commissioner upon which
to base it. N

This propased lesixation was before the joint and advisory cemmittees, and
after due consideration they specifically and positively recommended ugainst
its adoption, page 17. sayins:

“8ection 1106 (n) of the 1926 act ®* * * raises certain questions with
respect * * °* to waivers executed after the ruunjuge of (he Hmitation
perfodx for a~ssessment or collection. It ix recommended that such waivers he
not effeetive {f executed after the running of such Hmitition periods.”

The Hirie Ways and Mexns Committee mukex ne comment or explunation
of thelr reaxon for adopting it. But whoever s responsible for it (presumably
the Treasury Department) must have recosuized that all these waivers, given
beyrond the expiration date of the statute. were worthless, otherwise it woull
n;l)c have been regzarded necessary to inject this prop: sed new legislation into
the act.

The learned Roard of Tax Appeals hax held. in Joy Floral Co. v, Conunis.
sloner (7 B. T. A. d00), July 29, 14927, that these waivers or consents are con-
tracts, but that the benefts of citizenship amd the rizht te do business are
sufficlent conxideration to validate a consent or waiver even if given after the
statute has barred the tax. With fitting respect for that tribunal such decision
is wrong and contrary te all precedent, .

If the consent or waiver is given or executed before the statute hax expived
there is then a mutual good and valuable consideration. On the one hand the
commissioner agreex to withhold or forbear assessment and efforts to colleet
while. on the other hand, the taxpayer ayrees to waive the right to plead the
statute of limitations and thus give the commissioner additional time to
determine the correct tax liability.

The Bureinu of Internal Revenue has all along recognized that xuch consid.
eration there must be, Observe the phraseology employed. In appeal of
Warner Sugar Refiniug Co. (4 B. T. A 5. C. C. H. decixion 1416), decided
April 21. 1926, the waiver or consent reads:

* In consideration of the assurance given it by the officials of the Rureau
of Internn) Revenue that its liability for all Federal taxes for the year ended
December 31, 1917. shall not be determined except after deliberite, intensive,
and thorough consideration. ®* ¢ * hereby waives any and all statutory
limitat'ons us to the time for assessment * ¢ *°

To say. as does the Board of Tax Appenls. that the benefits of citizenship
and the right to do buxinexs nre adequute considerations after collection of
the tax har become barred ix like a hichwayman saying to hix victim in a
holdup. “1 have given you the opportunity to avoid being shot: that is ade-
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quate consideration for the mouney taken from you.” The controlling law on
the question may be seen in the following citations:

**While a promise not to plead the statute, whether made before or after
the debt §s bagred, does not amount to an acknowledgment thereof or a
promise to pay it, yet, if made before the debt is barred, and in consideration
of forbearance to sue, and the creditor does forbear to sue upon the faith of
the promise, it is binding upon the debtor. ®* ¢ *® An agreement not to
plead the statute of limitations, if upon good conaideration, is valid, and
forbearance to sue is such good consideration. But after a debt is actually
barred by the statute, a mere naked promise not to plead the statute has no
validity, as it is @ mere nudum pactum.” (Wood on itmitations, sec. 76, vol.
1, pp. 405-408, citing many cases.)

“ It is difficult to see why he may not, for a valuable conslderation, agree
to walve or abandon the defense of the statute altogetber. This must be,
however, upon valuable consideration, to entitle plaintiff to insist upon the
ngreement as an estoppel.” (Mann v. Cooper, 2 Court App., D. C. 288.)

“ It has always been recognized by law that if pending the running of the
statute, the time of payment is extended by the creditor with the assent of
the debtor, the statute does not run during the time of suspension. * ¢ ¢
There was a written request from the defendunts that proceedings should not
be taken until requested by them, accompanied by a written prom se or propo-
sition te waive the statute If the plaintiff would forbear legal proceedings, and
upon familiar principles of law the subsequent compliance of the plaintiff with
the request constituted a sufficient conxideration for the promise.” State Loan
& Trust Co. v, Cochran, et al., 130 Cal. 253 (1900).)

To the seme effect are Andreae r. Redfield, 88 U. 8. 234-5 (1878) : Randon v.
Toby, 52 U. 8. 518 (1850) ; Shutte r. Thompeon, 82 U. 8. 150 (1872) ; Wells,
Fargo & Co. v. Enright, 127 Cal. 669 (1900) ; Holman v. Omaha & C. B. Ry. &
B. Co., 117 Jowa, 271 (1902) ; Insurance (‘0. v. Blondgood, 4 Wend. 852 (N. Y.) ;
Gaylord v. Van Loan, 15 Wend. 308 (N. Y.) ; and Trust Co. v. Cochran, 130 Cal.
245,

There Ix, however, 8 moure poignant reuson for objecting to this proposed
chunge in the law, Whom will it affccc? Who has given walvers or consents
after the statute has run? Only the taxpayers without competent legal advice
or those in such d:stress financially as to be unable to meet the commissioner's
threats to impose summary uassessment followed by distraint and seizure of
properly. The taxpayer, having proper legal advice and financially able to
do so, has refused to sign such walvers or consents and told the commissioner
to go ahead and do his worst. If the commissioner has nevertheless forced
collection by distiaint, such taxpuyers have recovered, with interest and costs,
by institut'ng suit in the courts. (See Bowers, Collector v. New York & Albany
Lighterag: Co., 273 U. 8. 346.)

Thus, by this pernicious legislation, the ignorant und financially crippled are
to be caught while the wise and well to do are escaping.

LI1ABILITY OF TRANSFEREES AND FIDUCIARIES IN THE CABE OF TBANSFERRED ASSITS

By section 272 (k) and sections 311 and 312, and sections 602, 604, and 605,
some radical proposed new legislation has been incorporated in the bill, The
House Ways and Means (Committee tells us (p. 24, their report), that section
280 of the act of 1920 does not xpecifically provide any limitation period
in the case of a transferee, and that they have provided for this in sec-
tion 311 (b) (2) of the proposed new act. They also tell us that they
have incorporated some new legislation as 311 (b) (3) by providing that
the personal liability of the fiduclary may be assessed not later than one
year after such liability arises, or not later than the expiration of the period
for the collection of the tax upon the decendent's estate, whichever is the
later and that this change has been made to prevent the running of the statute
of limitations in a caxe where the executur disposes of the assets of the estate
dur.ng the latter part of the six-year period.

This legislation respecting the liabllity of transferees and fiduciaries war.
rants careful consideration. In the first place, section 811 (a) (1) (Section
280 (a) (1) of the 1926 act corresponds), attempts to prescribe s method
for the assessment, collection, and payment of (1) the liability at law or in
equity, of the transferee of property of a taxpayer; and (2) the liability of
& filduciary under sec ion 3467 of the Revised Statutes.

99310—28——5
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Prior to the enactment of section 280 in the act of 1926. which is now pro-
posed to be reenacted with certain changes designed to strengthen it, it may
safely be sald that no oune, at least no lawyers, ever considered that un
indivi.dual's liability “at law or in equity " could be determined in any other
way than by a proceeding in a court of law or in u court of equity of competent
jurisdiction.

In the second place, n« ther the t:ansferee of a trauzferor, nor the fiduciary
of a donor has any liablity whatssever at law for the antecedent income tax
liability of the tramsferor or the donor. Ouly by a court of equity of com-
petent jurisdiction and with full plenary equity power can such liabllity be
established and in no other way. It ix true that under svetion 34067 of the
Revised Statutes of March 2, 1799, it is provided:

“ Every executor, administrator, or assignee or other person who pays any
debt * * * hefore he satisflies and pays the debts due to the United Stutes
¢ s ¢ chall become answerable in his own person for the debts due the
United States.”

But this is a contingent Hability. The executor or administrator must have
due notlce of the debt and he is Hable only to the extent of the value of the
assets coming into his hands. Furthermore, the United States must proceed
in the proper courts when it seeks to enforce this linbility, Observe:

“The assignee (or executor) is linble only if he hax had notice of the debt.
¢ ¢ @+ Apnd only to the extent of the value of the assets coming into his
hands.” (U. 8. v Clark, 25 Fed. case, 447, No. 14807; U. 8. v. Barnes, 31 Fed.
705.)

“To secure priority, the right thereto must be asserted In that (bankruptey)
court and worked out through the bankruptey court.”” (U, 8. r. Murphy, 15
Fed. 689.)

For the commissioner or even the Doard of Tax Appeals to attempt 1o de-
termine the liabilitv of an executor, administrator, or assignee under this sec-
tion Is simply out of the question. It is utterly beyond their Jurisdiction.

Naturally, when the conunissioner tried to enforee this seetion its consti-
tutlonnlity was attacked. The matter came up in the United States District
Court of Kentucky in the case of Owenshero Ditcher & Grader Co. vr. Lucas,
collector, 18 Fed. (2d), 798, decided April, 1927, and the court moxst properly
declared the section unconstitutional. Not only that, but the court ixsued an
fnjunction restraining the collector from attempting to proceed under it. This
fact is pointed out on page 15 of the report of the joint and advisory committee.

Now. in order to overcome the evident unconstitutionality of the section it
is proposed by section 602 to amend Title IX of the revenue act of 1024, by
adding new sections 912 and 913. By section 912 it is proposed that the burden
of proof in a proceeding before the Broad «f Tax Appeals shall be upon the com-
missioner to show that an individual is liable as a transferee of property of a
taxpayer. By section 913, upon application to the hoard a transferee of
property of a taxpayer shall be entitled. under rules preseribed by the board.
to a preliminary examination of books, papers, documents, correspondence, and
other evidence of the taxpayer. It is further provided by this proposed section
913 that the board may require, by subpena, the production of all such books.
papers, documents, correspondence, and other evidence which. in the opinion of
the board, is necessary to enable the transferee to ascertain the liability of
the taxpayer or preceding transferee, and will not result in undue hardship
to the taxpayer or preceding transferee, This proposed addition to the statute
was recommended by the joint committee and the advisory committee (pp. 15-
16). In their recommendation these committees point out:

“ Sectlon 280 (of the 1926 act) is capable of harsh application, and many
complaints have been received about it. Properly employed, it serves a useful
purpose, particularly in cases of colorable transfers. Nevertheless, it deprives
the transferee of important advantages which he would have as a defendant in
the Federal courts. Chief among these is the right, by appropriate process, to
bring the transferor and other transferees before the court, etc.”

The important, outstanding, and insuperable defect in this scheme of legis-
lation is (1) that the commissioner is not a court of law or a court of equity;
and (2) that Congress has not vested the Board of Tax Appeals with full
plenary equity jurisdiction. nor any equity jurisdiction at all.

Such board can not render a decree. nor a judgment, nor can it compel the
attendance of witnesses. Moreover, it is conceded that this Board of Tax
Appeals is merely & quasi-judicial tribunal with restricted and limited powers,




REVENUE ACT OP 1928 63

all of which Is discussed in more detail hereafter. Substantinlly all that the
Bourd of Tax Appeals has apy power to do is to prevent the commissioner from
forcing puyment of the tax by a distraint proceeding in certain limited cases.
80, to assume that the commissioner or the Board of Tax Appeals can determine
the liability * at law or in equity " of a trausferee, i1s out of the question. As
the court said in the Owensboro-Ditcher case, to attempt to do so would deprive
an individual of his property without due process of law.

Innsmuch as this entire scheme of legislation would undoubtedly be upset
in the courts, it probably needs no further discussion. However, it might be
pointed out that by section 272 (k) and section 311 (e) It is proposed that a
deficlency letter mailed to the tuxpayer at his lust-known nddress shall be
sufficient * for the purposes of this title, or if mailed to the person subjuect to
the liability at his last-known uddress shall be sufficlent for the purposes of
this title even if such person is deceased.”

It upheld as consti.utional. a letter sent to a dead wan at his lnst-kuown
address shall be sufficient to fasten a tax liability on some one else—his chil-
~dren, his heirs, his beneficiaries, his legatees, or his transferees. indiscrimi-
nately. How can it possibly he mailed to the person subjeet to the labil.ty
when such person cau only be determined et a subsequent time by an appro-
priate pruceeding in a court of law or in a court of equity”

Another incongruous thing appears in the lust clause of 311 (b) (2):

. “The period of limitation for assexsment of the lability of the transferee
shall expire one year after the return of execution in the court proceeding.”

To understund this it Is necessary to know that by sectlon G053 the com-
mis<ioner {3 still permitted to utilize his common-law remedy through a pro
ceeding in a regularly constituted court of Iaw or in a court of cquity against
anyone whom he may consider or regard as the transferee of the assets of a
taxpayer. In other words, he can try to force anyone whom he considers n
transferee or fiduclary to accept the jurisdiction of the Board of Tax Appeals
or he can bring suit against such alleged transferee or fiduciary in the dis-
trict courts of the United States on the equity side. It is not certuin hut what
from this section the commissioner might resort to hoth proceedings. If he
should fail in one, he migh resort to the otber. But the beginning of the suft
agninst the transferce suspends the operation of the statute of Hmitations,
(See 277 (3) and (4) of the act of 1926 and the correlated sections of al)
prior acte) _If the commissioner i< able te prevail fu his court procecding
acainst the alleged transferee or fldueiary. he will obiain on behalf of the
United States a decree and judgment against such transferee or fiduclary.
Whether or not a money judgment in favor of the Unjted States ix subject
to any statute of limitations need not be discussed at thix point. It will
certainly remain alive as lang ax {8 provided by the respective law of the
particular State in which the judgment has been had. Thus it will be seen
that there is utterly no necessity for the commissioner to have one yeu. after
the return of execution in the court proceeding within which to assess, hecause
it he is able to recover at all through a court proceeding no assessment is
necessary. The commissioner. on hehnlf of the United States, will recover hy
virtue of the court's decree and judgment,

Section 311 (d) provides for a suspension of the “ running of the statute
of limitations where the commissioner has mailed a deficlency letter to the
transferee or fiduciary. or during the period in which the commissioner is pro-
hibited from meking assessment in respect of the liability of the transferee or
fiduciary, and for 60 days thereafter.”

The substance of this entire scheme of taxation is that the Commissioner
says: :

“ First. John Smith, I nccuse you of being & transferee;

‘“ Second. I will take upon myself the powers of a court of equity to deter-
mine whether or not you are a transferee;

“Third. I will determine the question without giving you an opportunity to
appear in your defense: and

“ Fourth, If you complain of what I have done. you must come to Washing-
ion all);l,suhjvct yourself to the alleged jurisdiction of the Board of Tax

ppeals.’

.+ ~‘But that is not all. By section 604 it is proposed to be enacted:

“ No suit shall be maintained in any court for the pmrpose of restraining the
assessment or collection of (1) the amount of the lability, at law or in equity,
of a transferee of property of a taxpayer in respect of any income, war-profits,
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excess-profits, or estate tax; or (2) the amount of the lability of a fiduciary
under section 8467 of the Revised Statutes in respect of any such tax.”

This section 804 is new legislation, yet it comes under Titie III, which pur-
ports, under section 1, to contain only modifications of the revenue act of 1028
and prior acts. If this section has any legal force or efficacy at all, it does
not appear whether it is intended to be retroactive, or if so intended, whether it
shall be retroactive back to the beginning of 1928 or to the beginning of 1927.
Under and by virtue of this section 604 the commissioner, in addition to belng
the accuser, judge, jury, and executioner of the unfortunate transferee or
fiduciary, is proposed to be made sufe and immupe from any interference by
any court. By way of explanation or justification of this section 604, the
House Ways and Means Committee report (pp. 81, 82) says:

“The enforcement of the lability (trapsferee's) through court process
has been fmeffective. * ® ® Because of a recent decision of a Federal
district court (Owensboro-Grader v. Lucas, referred to above), ® * * the
committee deems it advisable to provide specifically that the administrative
proceedings should not be interferred with by collatera! court p »

This statement by the House Ways and Means Committee at once leads to
the question, Why has the enforcement of the transferee's liability through
court process been ineffective? There are only two possible reasons, The
first is that the commissioner has not pursued the remedy of court process
vigorously and diligently. The second is that the Federal courts are more
kindly disposed toward taxpayers than the Bureau of Internal Revenue. But
is that any reason to attempt to vest the Commissioner of Internal Revenue
with this alleged jurisdiction to indiscriminately assess one man’s tax, who
frequently may be dead, against some other man, upon the commissioner's
mere assertion that such man is transferee or fiduciary?

The whole scheme is {ll-cuncelved, would work a dreadful hardship on
any individual whom the commissioner might single out as an alleged trans-
feree, and, what seems to be most important, it is unnecessary. The solution
of the whole question is either, first, give the commissioner an additional
period of time within which to proceed in a court of law or in a court of
equity against transferees or fiduclaries, if such additional time is necessary
. to save loss of taxes legitimately due. The alternative is to vest the Board

of Tax Appeals with full plenary law and equity jurisdiction. The latter
would undoubtedly meet with the violent objection of tnxpavers ilving at u
distance from Washington.

In conclusion on this point, it may be interesting to observe, by a concrete
case, how this alleged “ fiduciary llabllity” works out. John Smith, then
living with his wife Jane, makes an fabulous profit on a tramsaction in the
year 1019, When he makes his tax return for that year, on March 15, 1920,
the commissioner asserts, nearly flve years thereafter, that the profit was
erroneously reported and that $10,000 additional tax i{s owing. In the mean.
time, in 1920, the man has divorced his wife Jane, and In the year 1921
he marries Mary Brown. In the year 1923 he dies. Mary Brown is appointed
administratrix of his estate, which, it is found, amounts to not more than
$5.000 net. His first wife has gotten the largest part of the profit he made in
1919 in the divorce settlement, and she is out of the picture. The commissioner.
nevertheless, immediately proceeds under section 280 against Mary Brown
Smith without, of course, knowing (or caring?) that she has never received
estate funds equal to the amount of the claim for additional tax.

It has been stated that there are now before the Board of Tax Appeals
more than 1,100 undecided cases involving this question. Why? The only
possible explanation is that the board is walting for Congress to Inject retro-
active constitutionality (sic) into the statute. It is sorrowful to contem-
pinte the loss in tax collection which will result from the delay.

VII. ADDITIONAL TAX ON REOBGANIZATIONS RETROACTIVE BACK TU DECEMBER
31, 1820

This particularly iniquitous proposed new legislation appears as subsection
(8), paragraph (a), of section 113. On its face it looks like a mere carry-
forward of section 204 (a) (8) of the respective acts of 1924 and 1926. Bat
on scrutiny it will be discovered that a very important excepting clause in the
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law as it has stood since 1924, has been omitted. Note the difference in
phruseology :

ACT OF 1924 AND PRESNENT ACT OF 1924 AN NOW PROPOSED IN 1S (A Ny

If the property (other than stock or If the property waux acquired after
se-uritiex in a corporation, a party to December 31, 1920. by a corporation,
a reorganfzation) was acquired after by ihe Issuance of its stock or xe-
Dcember 31, 1920, ¢ ¢ ¢ hy the curitles in connection with a trans-
Issunnece of ftx sxtock * ¢ ¢ the action deseribed in section 112 (b)
baxis for determining wain or logss (5) ©® * ¢ the basis for deter-
shall be the same as it would be in  mining gain or loss shall be the sume
the hnnds of the transferor. ¢ ¢ * ax {t would e in the hands of the

transferor. * * ¢

1t will be seen that under the new propoxed legislation. even when one
corporation, through a merger or reorgauization, exchanges ttx stock for the
stock or securities of n predecessor corporation, the basix for determining the
guin or ioss on the cale or disposal of the stock of such predecessor corpora-
tion will be the coxt (or March 1. 1913, fair value. whichever i« applicable)
to the stockholders of the predecessor corporation.

In the first pluce, it ix doubtful If this section Is constirutional. The decision
of the Supreme Court in Bowers r. Taft. where the basis for gain or loss of
property acquired by u donee is under conxideration. will probably control the
conktitutionul question here invoived.

In the recond place, ft ix retroactive legisiation of the mo~t pernicious kind
and will levy a penal tax on transactions which have been legitimately con-
snmmated on the strength of the law ax it then existed.

Thirdly. it will prevent. or nt least discourage. corporate reorganizitions
and mergers which are necessituted by the growth and development of the
country's industrinl and commercial life. For instance. Proesident Coolidge
himself recogunizes the necessity of rallroad mergers and reavgunization- as
being economically advisable.

The House Wayx and Means Committee (in itx report bottom p. 18, top p.
19)fa‘tltempts to Justify this proposed new legislation hy st situation illustrated
as follows:

“ Suppose thut individuals buy all the stock (1.000 shares) of Corporation
A at $100 a shatre at a time when the assets of A are worth R100.000. Ruppose
the assets of A appreciate in value and become worth $1.000.000. Suppose
further that the shareholders of Corporation A organize a new Corporation
B and exchange their stock in Corporation A for the stock of Corporation B,
This transaction under the 1928 act and under the proposed bill ix A tax-free
transaction. Corporution B then sells the stock owned by ft in Corporation
A for $1,000.000, which is the fair market value of the assets of A. Obvlously
the gain of Corporation A should he $900,000. the amount by which the
$1.000.000 reulized from the xale exceeds $100.000. the cost te A's stockholders
of their stock, since the transfer of their stock to B {n exchange for the stock
B was tax-free.”

This illustration ix all right us far as it goex. But the learned House W:ays
and Means Committee apparemly falls to see that the £000.000 of profit Is not
Carporation I¥'s profit at all. [t accrued and came into being before Corpora-
tion B wax organized. No far asx Corporation B Is concerned, the £300.000 of
“profit " is a pure and simple fiction. KRtil. there might e some justification
of resorting to taxing fictionary profit If the actual or veal profit isx excaping,
But that dvesn’t happen here. When Corporation B distributes to its stock-
hoiders the $900.000 proceeds from the sale of the stock of A Corporation, xuch
distribution will agnin be taxable to these stockholdors ax dividends at varying
rates up ux high ax 20 per cent. Thux. the profit on the ~ame transaction is to
be taxed. first, by a flctlon to Corporation B at the rate of 11 per cent and
then the actual profit is again tax-d to the stockholders .t vary rates up to
20 per cent.

Why force a corporution to ppr a tax on a theoretical profit which acerned
long before the property. the subject of the taxation. came into the hands of the
corporation? The Government loxes no tux by leaving the law as it is. Lot the
corporation pay a tax on the profit which actually neernes te them and let the

w_
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stockholders pay a tax on that which they recelve by way of dividends, or hy
way of liquidation distribution in excess of the original cost of March 1, 1913,
value, to them.

The change proposed to be made in section 113 (a) (7) from the present
law, as contained in section 204 (a) (7) of the act of 1026, is preclisely the
rame in design and effect. The same ~aving clause, * other than stock or
securities in a corporation, a party to the reorganizution,” is proposed to be
omlitted. Section 113 (a) (7) =pecifically refers to those cases where, after
a reorganization, N0 per cent of the interest or control remains in the same
persons, By this objectionable section, where there has been a reorgunization
effected through the exchange of stock or securitles and 80 per cent of interest
or control remalns in the same persons, the hasts for determining profit in the
case of the sale of the stock by the acyulring corporation is to be the cost or
Mearch 1, 1913, fair value to the transferors.  And this ix to apply ‘o reorgani-
zations effected as far back asx December 31, 1017, The House Ways and
Means Committee report (p. 19) sayvs, regarding it: motive, that the purpoxe
for the (ham:e in 113 (u) (7) and 113 (0) 8):

. * To remove any doubt the uew bill (proposed new bill) omits
these words of limitation thuy making it clear beyond doubt that in the exam-
ple above Corporation B would have a busls of only $100.000 for the purpose
of computing the gain derived from the xale of ftx =tock in Corporation
A, * * * The bill therefore mukes this clarifying change.”

There is no need to clarify 204 () (7) und 204 (a) (8) as they appenred for
four years in the respective acts of 1924 and 1926. It is perfectly plain from
these sections that it was not then the iatent of Congress to penalize by way
of an added alleged tax corporations which merged or reorgunized. If the
House Ways and Means Committee now propoxes to put an insuperable ob-
stacle In the way of such mergers or reorgunizations, by every token of justice
rud fafr dealing, it should not be made to apply to transactions ualready
cohLsummated.

VIII. BABIS FOR DETERMINATION OF GAIN-—TO BE DIMINISHED RY DEPRECIATION AND
DEPLETION ON COST PRIOR TO MARCH 1 1913

In the Jast sentence of subsection {2 of parngraph (b) of section 111 it is
provided that where property s nequired before March 1, 1913, and the cost
is in excess of the March 1. 1913, fair value. depreclation on such cost shall
be computed from date of acquisition regurdless of how jong before March 1,
1013 ; that in such cuses cost less deprecintion bothh before and subsequent to
March 1, 1913, =hall be the hasix for the computation of tazable zain or de-
ductible loss, This is substantinlly the same as provided in section 202 (b) (2)
of the act of 1026, It is contrary. however, to the decision of the NSu reme
Court In the Unifted States v. Ludey (274 U. 8, 205), decided May 16, 1927.
However, that case was decided under the provisions of the 1917 act in which
there was no provision in anv way slmilar te section 202 (L) (2) of the 1926
act. In the Ludey case the Supreme Court said, nmong other thing~:

“We can not accept the Government's contenidon that the full amount of
depreciation nnd depletion sustained, whether allowable by Inw as a deducetion
from gross income in past years or net, must be deducted from cost in aseer-
taining gain or loss.”

This conclusion of the Sapreme Court ix manifestly just and fair to the
tnxpayer. In computing taxable gain in the year 1925 it doex not seem fair that
deprecigtion for some remote period back of 1913 should enter into the caleu-
lation when the taxpayer neither claimed or received any benefit from such
anclent dcepreciation. Moreover, this particular =ectlon wlll be a breeding
ground for an unlimited number of controversies. Who can say in 1928 what
the proper depreciation deduction was for 1912, 10 years age, and even beyond
that? The commissioner, of course, uses what hus sometimes been termed the
¢ straight-line” method of applying arbitrary fixed rates, straight down the
line from date of acquisition. Such method is not applicable in all cases and
depends entirely upon the extent and degree of replacement and upkeep. (See
Huugh & Keenan Storage & Transfer Co. r. Heiner. Col,, 20 Fed. (2d) 921.)
In the recent case of Nouker Ice Cream Co, . Commissioner (B. T. A. Docket
No. 11397, decided January 7, 1928) the Board of Tax Appeals split on this
q?esgi%n by a 9 to 7 decision, That case. however, was under the revenue act
of 1918,
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IX. PIVIDENDS OUT OF EARNINGS ACCUMULATED PRIOR TO MACH 1, 1011, ARD TO BE
MADE TAXABLE .

By section 1153 (n) of the preposed new act dividends out of corporate earn-
ingy accrued prior to March 1, 1913, are to be taxable in exactly the same way
and at exn~tly the same rates as ordinary dividends. This change Is proposed
to be made effective hack to January 1, 1927. This will put back Into effect
the Supreme Court decision in the case of Lynch v. Hornsby (247 U. 8. 339).
It was to overceme the effect of this decision (in the district court) that a pro-
viston was juserted in the act of 1916, section 2 (a) (2), that dividends to be
taxable must be out of earnings accumulated subsequent to March 1, 1913.
Thix provision has been consistently incorporated into every one of the suc-
ceeding revenue acts,  Ag alleged justification for the proposed change the
House Ways and Means Committee report says (p. 20) :

* Over 14 years have eclap=ed =ince March 1, 1413, and most corporations
have distributed the surplux accumulated by them prior to March 1, 1013, It
seems nn appropriate time (particul irly in view of the resulting simplification)
te eliminate this exemption.”

In the Arst place. if it were true that most corporations have distributed
the surplux accumuliated by them prior to March 1, 1913, then what s the
parpose of thix change fn legislation? If such surplus has heen distributed,
it will not result in any beunefit to the Government by way of an additional
soutce of taxation.

In the second place. it is, indeed. difficult, in fact almost vidiculous, to
Justify  thix proposed change on the basis of resulting ** simplifieation.”
Wherein comes the simplification” In the one case the particular dividend is
nontaxahle, but by the proposed change in the law it is to become taxable
in full.

Thirdly, the House Ways and Means Committee is very much mistaken when
it nssume= that mest corporations have distributed the surplus accumulated
by them prior to March 1. 1913, Under the law (sec. 201 (h) of the respec-
tive acts of 1841~ 1921, 1924, and 1928) there can be no distribution of surplus
accomuiated prior to March 1, 1913, until there has been n complete and en-
tire distribution of all surplus accumulated subsequent thereto, Since no
corpenition can survive which attempts to distribute gll its current earuings,
it thus necessarily follows that every present corporation which was in exist-
ence prior to Murch 1. 1813 §s almost sure to have on its books earnings necu-
mulated teoth prior to that date and subsequent to that date,

Fourtbly, by unanimous ¢onsensus of public opinion, we are agreed upon tax
reduction. Why, theaw. go out and dig up a new subject of taxatlon which
for 12 yeanrs the taxpyers have been lead to understand would be tax free.

X. SPECIAL TAX ON PERSONAL HOLDING COMPANIES

By section 104 (a) and (b) we huve over two pages of proposed new legisla-
tion. Says the House Ways and Means Committee.(p. 17, their report) :

A personal-holding company is defined to mean any corporation (except a
banking or insurance corporation) if 80 per cent or more of its gross income
is derived from rents, royxalties. dividends, interest, annuities, and gains from
the sule of securities, and if efther S0 per cent or more of its voting stock,
as defined, i owned or controlled directly or indirectly by not more than 10
individuals, or the right te receive S per cent of its dividends ix vested in
such individuals directly or indirectly, It isx believed that corporations falling
within the clas< thus described are more likely to accumulate thelr surplus
to evade surtaxes than other corporations. Proviston is made in section 104
that If such a company permits its undistributed profits, as defined in the
section, to exceed 30 per cent of the sum of its net income plus dividends and
tax-free interest received an additional tax shall be imposed on such net in-
came ~0 increased. equal to 23 per cent of the uundistributea profits.”

To legislate that n corporation shall be deprived of its right to decide for
itself how much of its eurnings ~hall be accumuluted, ‘vith the alternative
of suff-ring an added exaction of =o-called tax, which savors very much of a
penalts. i{s =0 outstandingly opposed to sound public policy that it should not
serfously be considered for a minute. Many corporations, coal companies for
instance, and corporations generally in the agricultural sections, are now
husbanding their resources to the very limit. Many of them would be caught



68 REVENUE ACT OF 1928

in the mesh of this ill-conceived proposed section 104. Other so-called family
corporations such as Ford Motor Co., committed to an extensive program of
expansion, would find themselves In serioux ditficulty. It is not enough to
merely assume that this particular section was motivated for a sulutary pur-
pose, What little good it might possibly accoumplish will be offset a thousand-
fold by the irreparable damage which will result from it.

It should be noted that neither the joint committee nor the advisory commit.
tee recommended any such legixlation as thix. Anad the administrative Jdimfi-
culties are outstandingly evident. Arbitrarily 8) per cent is fixed as the dead
Hne of demarcation between the xheep and the goats, without elasticity. The
man wWho divides his holdings with his family escapes if there are more than 10
in the family. but Is caught if he hus a family of less thun 10.

XI. CORPORATIONS FORMED OR AVAILED OF TO EVADE SUBTAX

This subject in covered in wsection 104 (¢) of the proposed new act, which
is similur to section 220 of the 1928 act and the same section of all the pre-
vious acts back to the act of 1918. There is one difference however, that the
additional so-called tax (or penalty), on corporations formed or availed of to
evade surtax is now to be 25 per cent of the net income whereas, in the prior
acts it was 50 per cent of the net income. (P. 18, House Ways and Means
Committee Report.)

The Joint Committee and the Advisory Committee recognized that this stat-
ute was obscure and difficult of administration, saying (p. 11):

“The two greatest difficulties facing the administration in applying the
present provision consist, first, in proving the ‘purpose’ to evade, and, second,
in proving what constitutes ‘ the rensonable needs of the business.! The evi.
dence necessary to prove the first point is almost always unobtainable, and the
definition of the reasonable needs of u business, required In the second case, is
generally beyond the power of the bureau, at least, in (he case of operating
companies.

“The incentive to incorporate in order to avold surtaxes has largely dis-
appeared. In fact, there is now noted a tendency to disincorporate. To-day &
resident of New York, subject to the maximum surtax, who holds property
through a corporation, pays in Federnl and State taxes on the corporate in-
come 10 per cent more than he would pay in State tax and normal Federal
tax as an individual.”

It was further recognized by the relect committee of the Senate, Rixty-eighth
Oongress, that this section was not only difficult of administration but that
there was u serious question as to whether it was constitutional. It is also
to be noted that even Mr. Gregg, the then solicitor of the Burenu of Internal
Revenue, recognized the administrative difficulties. The outstanding relevant
portions of the report of that committee are found in part 18, pages 3862,
8883, 3866, 3867, 3868, 3091, and 3792, and read:

“ Mr. MansoN (counsel fof committee). Here is the case of the Halvey, Stuart
Co. and the Corporation Securities Co, (Consolldated), of New York. They are one
were $2,583.018.07. They declared $70.000 dividends. They declared a stock
dividend of §2.500,000, Their assetx are entirely fnvested In securities, and it
i8 very clcar that they do not come under section 220.

L] ] [ ] [ ] * [ ] L

* Senator JoxEs of New Mexico. By the way, have we heen furnished with
the information which we asked for some days ago as to how much tax bhad
been collected unger section 2207

“The CHAtgMAN, No; I would not say that we had been furnisL.ed with the
information. We had u general statement from Mr. Gregg yesterday. vut ho
figures were mentioned.

* Mr. GReoo. I do not have any figures,

“The CHAIRMAN. Are we going to get the figures?”

“Mr. Grmoa. 1 can take up the three cases that I have been able to find and
ascertaiin the nmount of tax involved in them: but I told the committee that it
was trivial. Section 220 of the 1924 act, of course, has not been in uperation;
but it is better thun the old act. much better.

‘ Senator JoNxES of New Mexico. Well, I anticipated tha* the amount of tax
will not be much more than under the old acts, and I do not think it should be,
because these ar- legitimate transactions.
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* Take the care of Halsey, Ntuart & Co. that you huve mentioned there.
That, to my mind, clearly does not come within the provisions of section 220,

* Mr. Maxson. It dees not come within the provision. of section 220.

" Mr. GrRoe. There are very few cases where you can apply section 220,
although I think section 220 under the new law can be applied to the family cor-
poration.

* Senator Joxea of New Mexico. I constider the Warner (‘o. a fawmlly cor-
poration, now that it is out of the active buxiness for which it was jucorporated ;
and I certainly think the Bonfils Corporation, of Denver, was n family cor-
poration.

*“ Mr. Groag. From Mr. Mansun's statement of the facts, it certainly would
appear to me that section 220 would apply to that case.

* Senator JONES of New Mexico, I doubt that it is constitutional. I do not
think. under an income tax law and under authority merely to levy income taxes,
that you can force a dissolution of 8 corporation.

[ * L ] [ ] L] [ ] [ ]

* Mr. MANsoN. It is manifext, ux we have gone through these, that section 290
does not reach the evil that it wax Intended to rench, to the extent that I think
Congress anticipated that jt would.

* Senator JoNES of New Mexico. 1 might say here, as one individual Member
of Congress, that I never expected that it would.

L 4 L 4 L] L] L] [ ] [ 4

* Mr. MansoN, Under such circumstances, of course, as applied to manufactur-
ing companiex and things of that sort. there Is no force or effect to the statute
whatever.

L ] * » L] [ ] L ] [

*Once the commissioner :ttempts to pass on questions of that sort, I can
see no limit to the discretion this act gives him. [ belleve that the act vests
him with that discretion. [ do not know of any case in which he has attempted
to exercise 1t. I can see many cases. There are some of these cases that I
have called to the attention of the committee where it is clear that they come
within that.

* Senator JoNEs of New Mexico. If the charter of the corporation authorigzes
them to do that sort of thing. how can the commixsioner be vested with lawftul
authority to say that that is not within the business of the corporation?

* Mr. MaxsoN. The corporation luws of many States will permit a corpo-
ration to be authorized to do anything that Isx not inherently wrong.

* Senator JoNEs of New Mexico. I have had occasion to investigate the char-
ter of the United States Steel Corporailon and that charter is broad enough to
cover every kind of imuginable line of business.

* Mr. MansoN. They could not run a national bank, but outside of that I
suppose they could do anything,

* Senator Joxes of New Mexico. They could not run a nationnl hank; that
is true; but they could uwn the <tock of 1 natfonal bank,

“ Mr. Maxsoxn. Yex

“ Senator JoNes of New Mexico. I think that is true geuerally of modern
charters of cornorations, that they make the charter <o thit it can engage in any
Hne of legitimate business, and then it §{x up to the directors and stockholders
to determine what line shall be the prineipal line. or which shall be the side llne,
or u possibke line,

“The CnairMan. I would like to ask Mr. Gregg if he wlll not present one of
those three cases, so that we may get the theory on which the bureau applied it
in one of those caxexs.

“ Mr. Grega. Yes, sir.

“The CHAIRMAN. In other words, we have not n xingle caxe before us as to
how the bureau has applied it in the few cares that it hur applied it

*“ Senator JoNes of New Mexico, And if there are three cases, let un have
all three of them. I would like to have every cnse where that section 220 has
been applicd,

“The CHAIaMAN. The number. of course, miakes {t sound humeorous, but,
at the same time, T would like an futerpretation of how it should be applied,
and whether we get any results from the application.

“Mr. GrREGO. I rather think that the committee, from the remarks this
morning, will think that we applied it where we had no authority to apply it.
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“ Senator JoNEs of New Mexico. If you have made it work, we want to know
that. I sssume that among ull of the taxpuyers of the country there are
some of them who are stupid, and it may possibly be that you have found
two or three stupld ones and you have caught them by reason of their
stupidity.

* Mr. GrEca. And not by reason of our alertness.

* Senator JonNEs of Ne'v Mexico. Your alertness in discovering the stupldity
may be commendable.

“ Mr. Grpoa. The chnirman seems to apprevla‘to the humor of that. .

L] [ ] [ ] L [ 4

“Mr. Grmoa. Here iR n statement prepiared on March 15, 1024—we hnve
not had one prepared since then—giving a list of the cnxes where the question
of xection*220 was raised in the audit. and giving the disposition and ctutun
as of that time as of those cases,

“if the committee wanis me to, I can rend it. It probably is not com-
plete. I happen to know one case where that was congtdered which is not
on here: ro I know it ix not complete. No accurate records have Iwen kept
of the section 220 cases,

“The CuatrMAN. You. then, have no fnformation us to the asmount of tax
collected under section 220?

“AMr. GREoG. No, I can give you a Mt of the ones thut we have heen able
to find, where section 220 was rafsed. and what action was taken on it

“The CnairMaN. I would like to have that in the record.

* Senator Joxes of New Mex‘co. Yes: I think that ought to be read.

“Mr. Greoa. Do you want me to read it?

*The CHAIRMAN. Please,

“Mr. Grma. The question was ralsed in the cnse of the Bermont Oil
Co. for the years 1018, 1919, and 1920,

“As to the dispoxition of the case, it was returned to audit on November
2, 1923. Section 220 not applied.

“ Senator JonNrs of New Mexico. Nection 220 not applied?

“Mr. GrRoG. Yes, sir. Bronx Iron & Steel Co. The question was raised
for 1018, 1019, and 1920. Section 220 not applied.

“ Crescent Bed Co. (Ltd.). New Orleans. La. The question was raised for
the years 1918, 1919, and 1920. Sectlon 220 upplied for all years involved.
The case {8 now in the =ollcitor's office on appeal.

" 8eaator Jonrs of New Mexico. You have not gotten your money yet?

“Mr. Grmoa. No, sir. Dodge Bros, (Ine.). Detroit, Mich. The question was
raised for 1918, 1919, 1920, and 1921, Section 220 applied for 1918. 1019, and
1020. This was prepared as of March 15, 1824, The case went to the solicitor's
office, and it is Indicated here that it is In the solicitor's office on appeal. [
know that the case has been dispoxed of and section 220 wns not appliel.

“Dodge Bros. Realty Co., Detrolt, Mich. The same question was rajsed
there. and it is indicated as being in the solicitor's office for a deci~lon on
appeal. Section 220 was not applied.

“Hamtrarck Heating & Plumbing Co. The question was ralsed for 1018,
1019, 1920, aad 1921. Section 220 was not applied.

“ Kent Iron & Steel Corporation. The question was raised for 1918, 1019,
and 1920. Section 220 was applied for 1918, but not for 1919 or 1920,

‘ Senator Jones of New Mexico. It was applied for the year 19187

“Mr. Greoo. Yes, sir,

“ Sengtor JoNES of New Mexico, Has the money heen collected?

“Mr. Greoa. 1 do not know what the status of it <. ¥as it, Mr. Nash?

“ Mr. Nasn. I do not think <o,

“The Murlyn Corporation. The question was ralsed for 1918, 1019, and
1020. Section 220 was applied for 1018 and 1919. The case is marked *In
the rolicitor's office on appeal’ I do not know what action was taken on the
appeal. I do not remember it, but I do not think it has been acted on.

* Rockaway Rolling Mill. The question was raised for 1918, 1919, and 1920,
Section 220 wns applied for 1918 ; sent to audit March 11, 1924, for as<essment,
since no waivers were flled in the case. The appeal in that case will be taken
after the assessment {s made.

“8hermar Investing Corporation. Section 220 was applied for 1918 and
1019. It is in the solicitor's office on appeal.

" Theodore Smith & Sons Co. (Inc.). Returned to audit June 22, 1820.
Section 220 was applied for al! the years involved.
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“ Senator JoxEs of New Mexico. What became of that case? Have you gotten
the money in that case?

“ Mr, NasH. That would have to pass through the collector’s office to see
whether or not the collections have actually been made. I assume from what
Mr. Grezg has read that the assessments have been made.

“Mr. GrecG. Storz Beverage & Ice Co. Section 220 applled for all the
years involved, the qu-3tion being raised for 1918, 1019, and 1920, The case ls
in tne solicitor’s officc on appeal.

“Talbott Commercinl Co. The question was raised for 1018, 1019, and
1020. Section 220 was applied for all years involved, and that cuse Is in the
solicitor's office on appeal.

“The CHAIRMAN. When will those appeals be decided, Mr. Gregg?

“Mr. Grea. I do not know, sir. It is quite possible that some of them
have heen decided. I did not have an opportunity to check them very care-
tully, becnuse I did not get this report—-

“ Senator JoNEs of New Mexico. There are not many of them. Suppose you
have them checked over and see whether any money has been collected on
any of them.

“The CHAIRMAN. In view of the fact that the bureau is going to file some
statement with the committee later, they might fille a statement with respect
to that inquiry of Senator Jones.

“ Mr. Geeca. I have gone through the cases on appeal, where the solicitor,
on appeal, held that section 220 applied. I can read the opintons in those
caxes, If the committee desires.

“The CHAlRMAN. I would llke to have them, because I think that is im.
portant.

“Mr, MANSON. Are those opinfons published, }r. Gregg?

“ Mr. Grego. I do not think so. I am very sucl that they are not."

It will be noted from what was brought out by this select committee that
up to May, 1925, there was little or no tax collected under this rarticular
section.  Undoubtedly, taking into account the added difficulties, th: fact that
the xection was of doubtful constitutionality, and the fact that litt's or no tax
was resulting therefrom the joint committee and the advisory committee
recommended (p. 11) in lleu of section 220, that some incentfve be given cor
porations to meke legal distributions, saylng:

“Allow the corporation a deduction in computing net fncome equal to. say,
20 per cent of the excess of dividends patd over dividends received, the dedue-
tion i1 uo cnse to be more than, say, 23 per cent of the eorporation’s taxable
net income before such deduction. In the computation. no account should be
taken of stock dividends.”

This recommendation seems reasonable and, moreover, it scems feasible,
There is no explanation as to why this very meritorious recommendation was
not adopted unless, it might perhaps be a statement on page 2 of the House
committee report, which reads:

we o ¢ Your committee (Houxe Ways and Moeans Committee) did not
have thue to properly consider all of them (the recommendations of the joint
and advisory committee).”

NXII. CONSOLIDATED OR AFFILIATED RETURNS

It wus recommended by the joint committee nted concurred in by the ad-
visory committee “that consoliduted returns ax such ™ be discontinued or
abandoned. Baot in lieu thereof, it was suggested that where one affilinted
corpe.ration sustains u net loss. such loss, with the consent of the coiporation
sustaining it (p. 14). should be offset or charged ngainst the net income of any
other corporation with which it wus afilated.  Thix would secomplish sub-
stantially the same tesult as to permit the filing of it consalidated or affilinted
return, as has been done under the previous statutes as far back as 1917,
It would seem that the House Ways and Means Committee intended to adopt
the recommendation of the joint and advisory committees (p. 20, thelr report),
but section 118, proposed by the House Ways and Means Committee, was
dropped from the Bill while ft was under consideration on the floor of the
House.

Therefore, in the proposed bill we find xections 45 und 141 (n) as the proposed
controlling legislation on this subject. Section 45 Is a carry forward of section
240 (f) of the revenue act of 1926, But there has been a change of phraseology
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which, though appearing inconsequential, yet in fact is insidicusly menacing to
taxpayers. Under section 240 (f) of the act of 1926 the phraseology was:

* The commissioner muy, and at the request of the taxpayer shall, * * ¢
make an accurite distribution or apportionm-nt of gains * * ¢ deductions
® ¢ ¢ and convolidate.”

Ry section 40 the phraseology proposed iI:

* The commissioner ix nuthorized to distribute or allocate income * ¢ * |t
he determine:: * * * |t necessary, in order te prevent evaxion of taxes or
civarly reflect income.”

We thus see thut hereafter the whole thing is to be placed in the bundx of
the commissioner, Whether or not such a delegation of power is constitutional,
or whether or not the section would be unconstitutional as Lelng too arbitrary
or capriclous is a question. But it muxt be conzidered that probably one-hult
of the vast floadd of tax litigation hax urisen froin regulations which the tax-
;my;-; hus contended the commissioner made without authorization in the law
tuelf.

Naturally, the commissioner will see to it that the interests of the Government,
r0 far as the amount of tax is concerned, are amply satisfied. Thus the objec-
tion to the chunge in the phraseology of thix section 45 is outstanding.

But if the phraseology were allowed to remain as it was in section 240 (f) of
the act of 1026, with un inclusion of the cliuse “ at the request of the taxpayer
shall,” it would then seem that we have all the legislation we need upon the
subject of cousolidated or afiliated returns. Section 141 (a) provides that the
present law respectin.; consolidated returns ghall remain in effect for the year
1927 and 1928 only. There can be no righteous objection to this If the text of
section 45 18 altered <o s to give the taxpayer himself something to <ay In the
matter,

When a manufacturing or fudustrial eorporation expands it< bushness tngo a
new State it has been found, owing to legnl complications, that it i« expedient
to organize a new and separate corporation to conduet the buxiness {n the new
State. For the first several years the new corporatlon is almost sure to
sustaln a loss wetting started.  If the purent corporation ix to he denied a
deduction in I*s tnxable income of the loss sustained by its new subsidiary or,
In fact, if there Is even any doubt about it, it will at leaxt have sonie deterring
effect an expansions of husiness generally, and thix would certainly be decidedly
against publie poliey.

Tt must be remembersd that the entire scheme of consclidated returns wis con-
ceived by the Treasury Departiient and may be said to be now fairly well
warkd cut. Whether a1 group of corporiutions mny or may not file 1 consol-
dated return s now settled in neariy all cases. The abolishiment of ceon-
soliduted returns would require an unscrambling of consolidated accounts
which, over a periot of 10 years, have been lnborionsly worked out by the
corporations, to the satisfuction of the commissioner. The result would he
bardship to bhoth the Government and to the taxpayer. New controversies
would arise ax the result of the enforced change. and the probabilities are thai
Congres< wonld eventualiy conclude or recognize thit considerable amounts of
tax were belng lost hecause of the friction that affilluted corporations are deal-
Inge with the parent corporation at arw's length when., In fact, they are not
but are in reality the mere branches of the parent. 1t is probably <ufe to say
thut any law which forbid< corporations to be tiuxed in aceordanee with faet
atd compels a tax In accorduuce with fiction is almost cortain to prove
unsatisfactory,

NUE INVERTMENT Saks

New legislation governing the nuuner and methotd of reporting income frons
installment sales is continued in section 44 (a0 (L) () and (&), The sub
stance of the chunges is, First, that the initlal payment may be 40 per cent
fastead of not move than 25 per cent of the selling price. as the commis<foner's
regulations have lherctofore provided: Second, that in compating net Leone
for the year of clinnge or of any subsequent yvear, amounts aetwlly received
during such years on account of sales made in prior years must he ineluded
in the comjatation of current taxable income. regardless of whether here-
tofore fully included in taxable income while taxpayer was on the acerual
basis: and third. that there shall be a (ealization of gain or losx if the lnstall-
ment obligations are distributed, transmitted, sold, or othierwise disposed of.

There has never been auy statutory authority for reporting taxable income
on the installment basis until the revenue act of 1928, But in each of the
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regulations promulgated by the Treasury Depurtment, governing the revenue
acts of 1917, 1018, 1821, and 1924, the comm ssloner specifically permitted the
m:king of computation or returnx of taxahle income on the installment basis,

When the questlon reached the Board of Tax Appeals {u the caxe of nppeal
of B. A. Todd (Inc.) (1 B. T. A. 762, decided March 16, 1425), the hoard
held that such manuer of making roturns was neither warranted by the
statute nor did it accurately retlect the income of the taxpnyer. Therefore, In
the revenue act of 1926. xection 212 (1), Congresss pecifically authorized the
making of returns on the installment basix and, by sectlon 120X of the same
act of 1926, sought to make section 212 (d) have a retroanctive effect so as
to apply to ali the previvus revenue acts of 1916, 1917, 1K, 1921, and 1024,
Whether or not a subsequent Congress can retroactively interpret the revenue
acts of previous Congresses running hack as far ax 10 years Is extremely
doubtful. The fmportant thing from the standpoint of the taxpayers Is
however. whether or not, during the year or years in which the taxpuyer
goes on the installment hasix, he must include in the income of that year
the profit realized on xalex made in prior yeurs, upon which he hax anlready paid
a tax on the accerual baxis at the rates applicable in such prior years,

The commissionel's regulations upon this question have vacillated. Regu-
tn.jons 33, articles 116-120, interpreting the act of 1917, are indefinite upon this
point.  Article 42 of regulations 45, promulguted April 17. 1919, and the same
article of the same regulation promulgated December 20, 1919, attempting to
Interpret the net of 1918, provides that income of this charac er, resulting £1em
rales in prior years, muxt aguin be reported In the years of change to Install.
ment busis. Then came a letter issued by the Treasury Department, dated
July 17. 1820, which was given general pullication. and shor Iy there.fter,
Office Decizion 623, 3 Cumulative Bulletin 105, in which it was provided that
puyments received during the year of change to the installmeni bnsix resulting
from transactions of prior years, upon which a tax had already been paid,
need not be included n the {ncome of the current year on (he installment basis.
This was followed hy Treasury Declsion 3082, 3 Cumalative Bulletin 107, to the
rame effect ; by the 1020 edition of regulations 45, issued Janunry 25, 1021, ngain
to the same effect; by the sume article 42 of regulations 62, iu futerpreta lon
of the act of 1921, and by the snme article 42 of regulations ¢35, interpretation
of the revenue net of 1924, all in accord.  Thus, for the period Apefl 17, 1919, to
July 17, 1920, he Treasury Department raled that the income from prior
yeurs' sales must again be reported on the installment basis to the extent of tne
pronortionate part of the cash receipts from such prior yveary' sules realized
during the current year of change to the fnstallmen basis. Then from July
17, 1920. until October 15, 1920, the rule »f the Treasury Department was
exuctly to the contrary—that such income need not be brought into .he compu-
tation of the current year of change to the installment hasis, it having been re-
portedd as taxahle income In the prior year or years while the taxpayer was on
the acerunl basix,  On October 13, 126, regulations GO were {ssued interpret-
ing the uct of 1926 and. by article 42, the Treasury Department again went back
to its orlginal interpretation which pevalied from April 17, 1919, to July 17,
190, The nex event was the decision of the Board of Tax Appeals in the
ease of Blums (Ine) (7 R T. AL 737 July 26, 1027), in which the Ronrd of
Tax Appeals held that, when Congress enacted section 212¢d) and section 1200
of the revenue act of 1926, it was the intent to adopt the Treusury Departiment’s
original interpretation which prevailed for a Jittle over two years awl not the
interpretation that prevadled from July 17, 1920, und thereafier,

It ix evident that the correct interpretation of the statute must remuin in
doubt until the courts have passed upon it. Upon this point the House Ways
and Means Commitiee (j. 15) says:

“The committee does not deem it desirable retvoactively to validate or fn-
validate such construction (by the hoard in the Rlum declsion) but leaves the
matter to judicial determination.”

It should be noted that since section 44 of the proposed new act isx proposed
to be made effective us of January 1, 1927, the House Ways and Means Com-
mittee does attempt to retroactively valldate the Blum decision back to Jauu-
ary 1, 1927, but staps there. Much objection has been raised hy the taxpayers
that, where installment sales of prior years have been fully reported and full
tax paid thereon upon the accrual basis, it [g double taxation to require that
any part of such profit must again be included and tax paid upen it when the
taxpavyer changes to the installment hasis. It i« true that it is double taxation.
but. even so, except In those rare instances where the businexs ix on the down-
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grade, the taxpayer is still ulLle to save tax by going upon the iustallment basis
In sj’ite of it. Moreover, in granting a taxpayer the privilege of changing to
the installment bas.s, Congress hus undoubtedly the right to prescribe the terms
and conditions upon which It may be done.

In consldering this question the joint committee and the advisory committee
report (p. 12):

*“On the other hand, there ix no substantial ground in equity for making
the payment of a low rute of tax in u previous year a ground for permitting
a taxpayer to return an saltogether subnormal amount of income in a later high-
tax year.

“ The double-taxation feature 'n the past has not, in our opinlon, imposed any
serfously unjust buwlen. This conclusion is strongly supported by the fact
thut the original regulations embodied this feature, yet the option was freely
avalled of under those regulutiors. The adoption of the method has aflways
been optional. The substance ¢ the grievance of complaining taxpayers in
regard-to the past in reality scemms to be that under nmended regulations, for
a time in force, otrer taxpayers of the sume class received much more favorable
treatment. It does not, however, seemn that this Inequity as between taspayers
in the same class should be remedied by & further concession to the claxs ut the
expense of the generel body of taxpayers.”

It muy be snid, however, that the flluxtration of the amount of tax saved
{p. 15, House Ways uvnd Meuns Commitiee report) in the cuse of a tuxpayer
changing from the accrual to the installment busis must be un extreme cuse.
By that illustration. in the year 1919 it is shown that a taxpayer reduced his
tax from $497,854.20 1o §133,330.70, In spite of the double-tuxation feature,
~fth lesser proportions of saving for the years 1918 and 1820. No savings to
this extent can possibly b2 nccomplished if averages are taken.

Objectionable feature—'This is puragraph (d) of section 44, which provides
that there shall be a realization of gain or loss if installment sules’ obligations
are disrributed, trapswmlitted, sold, exchanged, or otherwise disposed of, und the
basls for making the coauputation of guin or loss shall be the excess of the
face value of the instaliment obligution over an amount equal to the Income
which would be returnable were the obligation satisticd in full. In simple
English, thix meuns that if an installment obligation s dispused of, profit
immedintely is realized to the extent of the excess of the umount realized there-
for over the cost of the merchundise of which the installment obligation repre-
sents the consideration.

It the realization resulted from a bonn fide sale and represented cash or
substantially the equivalent of cash, there could be no compiaint by the tax-
payers. But what is to result if the disposal comes about through a 1 quida-
tion of the business, And what iIs to be the interpretation if the taxpayer
pledges his Installment obligation as cullateral security. The Treasury Depart-
ment has been known to hold that such pledging as collateral constitutes a
disposal. It unquestionably is technieally a cond tional dispesal. And what is
to Le the resull If the taxpuyer discounts his installment obligations at & bank,
which bank accepts them, not on the financial strength of the maker's signa-
ture, but on the financlal strength of the indorsement of the taxpayer. This
is frequently done and undoubtedly would have to be considered a dispusual,
although in truth and substance it is really a borrowing by the taxpayer,

Section 44 (d) should he made to read:

“1f an ifnstallment obligation is =atisflel at other than its face value or
distributed. transmitted. sold. c-xchnngv(], or otiierwise disposed of through a
bona tide sale for (1) cush or (2) l)rupvrt) having a rcadily realizable market
value, guin or loss shall peselt ¢ ¢ 08,

XIV. LEGISLATIVE IPOWER TO RE DELEGATED 10 THER (COMMISSIONER

All through the proposed new act it i< repeated time after tme that this
and that shall be so and »», * under rcguhnluns preseribed by the commissioner
with the approval of the Secretary.” ANl this reiteration might be dismissed
as surplusage, were it not for a statement which appears at the bottom of page
19 and the top of page 20 of the report of the House Ways and Means Come-
mittee, where it is satd:

“It ‘s necessary to delegate to the commissloner power to prescribe regu-
lations, legislative in character.”

This statement at least discloses the intent of the committee and might be
interpreted as disclosing the intent of Congress. With this statement to back
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.

him up and with hiy repeated authority to draft regulations all through the
act, the commssioner isx sure to carry a taxpayer into court whenever his
regulations are disputed. Therefore, it may be predicted that here in the seed
for a lot of litigation which could be forestalled by clarifying the act.

The law is:
“ Congress can hot delegate legislutive power to any executive officer although

ft may confer upon exccutive officers power to cnforce the statute and to
determine the existence of facts” Pittsburgh Melt'ng Co. . Totten, 232 Fed.
604; 146 C. C. A. 620; 248 U. S. 1. United States v. Sugar et al, 252 Fed. 79;
164 . (. A. 191; 248 U, 8. 578, United States o, Butter et al, 195 Fed. 657;
115 C. C. A. 463, IHurwitz r. United States, 280 Fed. 100, United States v,
Blasingame, 116 Fed. 654, Iselin r. United States, 270 U, 8, 243. :

ven If it were constitutionally possible to delegate legistative power to the
commissioner wherehy he could determ ne the tax to be at such figure as he
saw fit, such would muke the uct so arbitrary as to offend the fifth amendment
to the Constitution. (See Nichols p. Coolidge. dectded by the United States
Supreme Court, May 31, 1927.)

The Cuairyman. Is Mr. J. Borton Wecks here?

Mr. Weeks. Yes. . i

The Cuamryany. Mr. Weeks represents the American Motorisis

Association.

STATEMENT OF J. BORTON WEEKS, PRESIDENT AMERICAN
MOTORISTS' ASSOCIATION, PHILADELPHIA, PA.

The Cuamyax. Will you give your name and address to the
reporter?

Mr. Weeks. J. Borton Weeks, Philadelphia,

Mr. Chairman and gentlemen of the committee, I shall, by your
leave, consume but a very few minutes in expressing the viewpoint
of the American Motorists Association on the portion of this bill
which deals with the 3 per cent tax or the 114 per cent tax on the
sale of automobiles.

My principal purpose in asking an opportunity to aﬁpear before
you to-day and to be heard is to correct an impression that has gone
out in the last few days to the cffect that the automobile owners of
America are not interested in the proposed repeal of this tax, and
that only the automobile manufacturers are interested. I think the
real situation is just the reverse. While the automobile manufactur-
ers may be active in the matter, the people who are really inter-
ested are the people who buy and the people who pay are the auto-
mobile owners of America.

Senator Kixe. Are not the dealers, and not the manufacturers
the ones whe are largely responsible for this sentiment in favor o
the repea! of taxes on automobiles?

Mr. Weeks. I would say that the dealers unquestionably contrib-
ute somewhat to that sentiment. but after all, when all is said and
done, the people who pay are the automobile owners,

You are all familiar with the advertisements that appear profusely
in the newspapers and magazines stating the prices f. o. b. this
place and the other place of manufacture. That is not the price that
you and I pay for an automobile. That is the manufacturer’s price,

The Cuamman. If you had no tax at all on automobiles, it would
not change it.

Mr. Weeks. That is exactly true; but the tax is added to that.
When you buy from the dealer you pay that f. o. b. price plus a tax.
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The CHatrMAN. Certainly. ‘

“;lgr. Weeks. And plus certain service charges to get the car deliv-
e .

The CaairManN. Do you represent the American Automobile
Association {

Mr. Weeks. No, sir; the American Motorists’ Association. The
American Motorists’ Association is an organization operated entirely
independently of the American Automobile Association.

The CuairmaN. What position do you hold ?

Mr. Weeks. I am president of it.

The CHAIRMAN. ere is its headquartersf

Mr. Weeks. We have headquarters here in Washington and in
Philadelphia.

Senator Kina. Is it composed largely of dealerst

Mr. Weeks. No, sir. It is composed exclusively of automobile
owners. The structure of the organization is that the American
Motorists’ Association is a national affiliation of a large number of
automobile clubs located in different parts of the country.

Senator Kinc. I would like to say that I have had hundreds of
letters and telegrams in regard to this matter, but not one single one
has come from the ordinary public. They have all come from deal-
ers and representative manufacturers.

Mr. Weeks. I might say that so far as the American Motorists’
Association is concerned, it is a national organization of automobile
owners which is not in any way contributed to or in any way sub-
sidized by the manufacturing interests. We are entirely a civic
organization supported exclusively by the dues of the individual
members to the various clubs comprising the national organization.

The Crairatan. What organizations are subsidized ¢

Mr. Weeks. I would ask to be relieved of the necessity of making
that statement, if you do not object.

b’(l)‘he CuarMaN. Why? The committee ought to know something
about it.

Mr. Weeks. I think it is very well known that the American Auto-
mobile Association is largely contributed to by the National Aute-
mobile Chamber of Commerce.

Our association is purely an organization of individual automo-
bile owners which receives no support from any sources but our own
members’ dues.

Senator SHORTRIDGE. You are here opposing the 3 per cent or the
11, per cent?

iir. WEeeks. Yes. We are opposing any tax, and we are, if you

lease. refuting the statement op the distinguished Secretary of the

‘reasury to the effect that the motor-car owners ure not interested
and that the business end of the antomobile life of the country is
ull that is interested.

Our organization has put itself and our various member clubs,
through 1ts magazines, on record publicly as being opposed to a
continuance of this tax.

"Senator Reen of Pennsylvanie. Do you think you will get the
benefit of it if the tax is reduced or repealed ?

Mr. WEEks. May that question be made a little more specific.
Senator?
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Senator Reep of Pennsylvania. Yes. In the past we have reduced
taxes on automobile parts and reduced taxes on automobiles them-
selves; but so far as I am able to learn the facts, the purchaser got
mighty little benefit out of it. It was absorbed by the automobile
companies themselves. 1 could give you illustrations of that which
lead me to wonder whether, if we do what you say, the people whom
you represent will be the beneficiaries,

Senator Couzens. Will the Senator say how anybody but the
user could be affected ?

Senator Reen of Pennsylvanin. ‘The manufacturer will get it.

Senator Couvzens. The manufeoturer has been passing it on or
n(;ding it to his invoices. 1 have scen hundreds of invoices to that
effect.

Senator Reen of Pennsylvania. I will give you some illustrations.

We reduced the tax on automobile parts on February 26, 1926, and
ti‘nis is the way some of the invoices of the Packard Motor Car

—p—
0

Senator Couzens. May I correct the Senator before he commences
to quote thoset I have no reference to automobile parts. I am
talking about mo’or cars; and this one tax that is now before us is
on motor cars and not on parts.

Senator Rexp of Pennsylvania. I will follow that with motor cars.

Senator King. There may be some analogy.

Senator CotzenNs. No; because it has been some time since we have
had a tax on parts.

Senator Reev of Pennsylvania. It was repealed in 1926. In May,
1925, the Packard Co. charged $11.55 for the exhaust manifold on
their Model 443-8 Sedan.

Senator Snorrribar. At that time there was a tax of 5 per cent?

The Cuairman. Three per cent.

Senator Reep of Pennsylvania. That included the tax. The tax
was taken off in July, 1926, and the purchaser of that manifold did
not get the 3 per cent. ‘The manufacturer did. ‘The selling price was
announced at $11.55.

Another part in May, 1925. was $97.85. The tax was taken off,
and in July, 1926, the price was announced as $97.85, and raised in
August, 1927, to $130.

For cylinder and piston, May, 1925, the list price, including tax,
which they are always carefue to mention was $100.60. In July,
1926, the tax was off, and the announced price was $100.60.

It did not do the purchasers of those parts much good to take
the tax off, did it?

The tax they state usually is lumped with an item for handling
and transportation. The bes’ information that T can get is that
those items were not reduced when the tax on passenger cars was
reduced from 5 to 3 per cent.

I have a large number of illustrations here. Here is one. When
the tax was reduced from 5 per cent to 3 per cent under the 1926
nct, effective March 29 of that vear, the Chevrolet Motor Co., during
February, delivered a car at Royal Oak, Mich., to the user, for a
price of %688, The reduction of the tax from 5 per cent to 3 per
cent made a difference in the price which the dealer would be re-

39310—28-—- 6
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g}xired to pay of $10. During the month of March the Chevrolet
otor Co. absorbed this amount of tax and delivered the car to
Royal Oak for $678. On April 1, two days after the law was re-
pealed, the Chevrolet Co. increased the price $5, making it $683
placing the $5 in a reserve fund to be used for the junking of old
cars. The purchaser knowing he was getting the Chevrolet at $5
less naturally would make no complaint. The Chevrolet Co. thereby
absorbed 50 per cent of the reduction.

I have a lot of illustrations here all tending to show that the
moto:ii:ilts of the country will be disappointed if they do get the tax
repealed.

Vhat is your answer to thatt

M. Weeks. My answer is that in the first place, so far as an anal-
ogy is drawn between accessories and automoLiles——-

nator Kinc. But this was automobiles.
4 Mr. Weeks. Yes; but I am answering the accessory aspect of it
rst.

There has always been in the billing by the manufacturer for new
cars a distinct item of tax included over the advertised price, so that
the public is sensitive to that situation and can readily ascertain
whether it is getting that saving or not.

1 understand, furthermore, that the automobile industry has
definitely pledged itself in public utterances—and that is the only
thing I can rely on—that in the event of this reduction it will have
no eftect upon tiw advertised price of their cars, and this tax item will
be elimincted from the price which is charged to the dealer.

Scnator Kixa. Do you think they would consent o a provision in
the bill, assuming that we might insert such a provision without sub-
jecting ourselves to criticism. that they are bound to carry out those
understandings?

Mr. ?\mes. Is your question, should the bill contain such a pro-
vision !

Scnator Kixa. Do you think the manufacturers would be willing to
have that provision put into the bill, that they are bound to carry
out those understandingst

Mr. Weeks. I have no contact with the manufacturers and I can
not speak for them.

The Cuamrxan. Did you ever sec an invoice from a manufacturer
in which the tax was separate from the price of the car?

Mr. Weeks. No, sir.

The Cuamrman. Of course. There never was one.

Senator Couvzens. I deny that. That is abcolutely not correct.

The Cuairman., What is that?

Senator Covzens. That the automobile tax is not added to the list

rice.

P The Cramrman. I did not say it was not added. I asked him if he
ever saw an invoice from n manufacturer in which the cost of the
car was one item and the tax another item.

Senator Couzens. There are thousands of such invoices,

The Cnammmax. I have never scen one, nor have I ever heard of
one.

Senator Kina. T have seen invoices showing the price of the car
and the tax, but not separately stated,
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Senator Couzens. I have seen them separate and distinct.

The Cuairman. Did you ever know a dealer to do it?

Senator Covzens. That is the one who does do it, because he is
the one who deals with the individnal purchaser,

The Cuairman. I have never seen any invoice with the tax
seperate,

Senator Couzens. We will get some invoices in here to show it.

Tha Cuaikman. Where a dealer has sold a car and then added the
tax to it

Senator Couzens. Where the list price of the car is quoted, say,
“ $600, f. 0. b. Detroit.”

The Cuairman. I am speaking of the Jealer.

Senator CouzeNs. Where the list price was stated in one item
and the tax in another item. I say I will produce invoices to show
that that is correct. It is immaterial whether it comes from the
dealer or the manufacturer. I will point out that the tax is added
in a separate and specific item; and 1if this law is repealed they can
not add that to their invoice.

Senator Reep of Pennsylvania. Has your association ever made
any effort to protect your members against this inaginary freight
charge that is added to the price of cars¥

Mr. Weeks. We made no effort aside from our appearances before
the House commiittee on this measure,

Senator Reev of Pennsylvania. I am speaking of the freight
charges, this f. o, b, Detroit freight calculation, which in most cases
is wholly imaginary.

Mr. Weeks, No; we have not. )

Senator Reep of Pennsylvania. Was it ever brought to your atten-
tion that during the average year the Ford Co. makes over $20,000,-
000 in imaginary freight allowances which are added to the delivery
price of the car, although the car is actually assembled near the
point of delivery?

Mr. Weeks. No, sir; that is information to me.

Senator SnorTRIDGE. Do you mean to say that they charge the ulti-
mate purchaser or add to the price of the car the item of freight
which the shipper did not pay?

Senator Reep of Pennsylvania. Absolutely.

The CHairmaN. Certainly—millions of dollars.

Senator Rexp of Pennsylvania. In a case against the Ford Motor
Co., which was tried before Judge Sears in Detroit. the evidence
brought out showed that the Ford Motor Co. in 1923 had made a
net profit on freight charges pretended to be paid and not actually
paid of $25953,000; in the %rst 11 months of 1924, a profit of
$22,918,000.

Senator SuorTripge. That is obtaining money under false pre-
tenses,

Senator Reep of Pennsylvaria. Of course, they sell their product
for all they can get.

Senator SHortripGe. But if they positively assert that they have
paid so much freight and have not paid it——.

Senator Reeo of Pennsylvania. The price qoted is f. 0. b. Detroit.

Senator Covzens, They do not assert that, Senator.

The Cuamyan. But they get the difference, all the same.
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Mr. Weeks. The tax is not included in the f. 0. b. Detroit figure.
The tax is always over and above that. That is one of the items
that go in along with the freight and the servicing of the car to
bring it into shape to deliver it to the customer.

The CHArMAN. Certainly.

Senator Kinc. Has yvour association made an examination to find
what the charges were for freight service? Did you know they were
charging you f. 0. b. for cars. assuming that they were shipped as
cars, made up and assembled ready for delivery instead of shipping
them in part to sume nssembling point. where the freight, of course,
was very much less than if they shipped the car itself. and they were
also churging the dealers and it was passed on, of course, to the con-
sumers. service charges which some believe they never rendered. or
at least that they did not render sufficient service to make the amount
that they have included in their costs?

Mr. WeEks. T know there is and always has been more or less of
a discussion over what the difference is. what comprises that differ-
ence between the f. o. b. price and the price the purchaser paid.
Naturally the service charge is going to vary somewhat. It includes
the getting of the car in cundition for delivery. Some dealers put
more gas and oil in than dthers and do various other things to the
car in order to get it in shape for delivery. Freight of course varies,
and the tax is added.

The Cuairmax. Yon had no idea that the Ford Co. made $25.-
006,000 a year, had you?

Mr. Weeks. No. sir: I had no idea. if that is a fact.

Senator SportrinGe. Take. for example. a Ford car. The price at
Detroit . 0. b. wonld be how much—say. $500 or %600/ It is to be
delivered at Mcnlo Park. Calif.  What items now are added to that
f. 0. b. pricet

Mr. Weeks. The freight would be added; the tax would be adde:l :
the service charge to get that car in readiness to deliver to the
customer would be added. Tt might be that that particular dealer
would have to send several miles to have that new car. when it is
taken off the freight ear. towed to his shap to get it in readiness
to deliver. The mechanics work on it. tune it up, run it around and
put oil and gas in it and get it in shape to deliver to the customer.

The Crammas. That is part of the retailer's job. He gets his
percentage of the amount that he sells the car for and all of that
exgt;lnse is incluled in what he charges.

nator Couzens., Not necessarily.

The Cuammax, He has to pay it, anvhow,

Senator Cotzens. The consumer has to pay most of it.

The Cuamryvas. First, the dealer has to pay it. and then he pusses
it on to the consumer. The manufacturer does not pay it.

Senator Cot - 1:xs, Oh. no. '

Mr. Weeks. | respectfully sugrgrest to this committee that vou ean
no doubt o out in this locality or any other locality and gather lots
of cases, but in the long run. if all of the fixed items of tax or other
charges are added to the cost of an article which is 1o be eventually
sold to the public. the publie will have to pay if an item is added. ani
will benefit if the item is deducted.

Senator Suortrince. That is your position ¢

M
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Mr. Weeks. Yes, sir. I might say also—and I am not geing to
take much more of your time—that this measure was originally an
emergency measure. and that since it enactment originally the auto-
mobile owners have paid $1.100,000,000 under this excise tax to the
Federal Government, and if there is any relevancy in making a comn-
parative assertion the Federal-aid contributions of the Government
during that period have been $658,460,000.

Senntor Warsu of Massachusetts, What sources did the aid come
from?

Mr. Weeks. The Federal (Government.

May I be peritted to file this five-page brief with the connnittee
which summarizes our viewpoint?

The Cuamrman. Yes. Just hand it to the reporter and it will be
inserted in the record.

(The brief referred to and submitted by the witness is as follows:)

AMERICAN MOTORISTR ASSOCIATION,
Washingtun, D, €,
Yo the hunorable Senate Finaonee Conanittee;

Mr. Chairman and gentlemen of the committee, 1 represent the 256,700 mem-
hers of our asscecintion, which is composed of individual elubg throughout the
country, and also have the honor to be the president of that associntion and
glso the Keystone Automobile Club—the largest motorimg elub in the Fast—
having 46.000 members.

At the outset T desire to agin emphatically renew my deninl muade on
Wadnoesday of this past week, following Secretary Mellon's testimouy before
your committee to the offect that the motorist is not interestea in the repeal
of tlus tax.

Speaking in behalf of thix quarter of a4 million users, who are members of
our clubw, I desire to say to you unegquivocally that as users we arve unalternbly
opposed to a continuution of this tax,

Our asseciation has repeatedly zone on record with the Treasury Dbepart-
ment and Congress, fnsisting that the tax, as 0 war-time measure, should have
been repeald when the emnergency was passed.

The repeal of this 3 per cent excise tax is not a matter of dollars with them,
bt of principle. .

The theory of the Govermment at the outset was that the tax wux a just
ane brecause it taxed luxuries. That theory still prevails in the minds of the
administration. ax exemplified by Secretary Mellon's statement before the
House Wayx and Means Committee, on the opening of the hearings on’ the
House side when the Secretary compared the nutomobile tax and a tax on the
Drempsey-Tunney fight, .

In hix rather extensive analysis the Seeretary compared the automobile ex-
cise tax with that of the tax paid by cigar and cigarette smokers, tobacco
chewers, world serfes, prize fight and theater tickets, showing clearly that the
aatomobile user ix not diseriminated aguinst and that he i not paying a higher
rate than the users of the foregoing mentioned luxuries.

The automoblle user objects to thix classification and ax stated at the ontset
advocittes the repeal of the 3 per cent excise tax ax a matter of principle,

Ax an argument for its retention the Secretary further avers that it is but
a 3 per cent tax and fs levied upon the factory, or whelesale price, which he
points out ix much smaller than the retail price. the nutomobile tax amount-
ing to but 2 cents for every dollar paid by the ultimate consumer. The figures
ghow, however, that this is the equivalent of £§23.50 per vehicle which waxs pald
ol 2700504 nutomobiles duaring the year ending Aupmst 31, 1927, and which
netted the Federal Government $65.574.303.

The contention is thaut beeanse the tax is sma" it i< just. We dispute this.
If the principle Is wrong, it is wrong. With probably not the same degree
of feeling but «till with a slight inclination that way. the motorist feels much
as did the participators in the Boston tea party. That tax was small but it
was not just,
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stripped of all camouflage, this is a sales tax, pure and simple, sought to
be retained because it affords a simple and convenient way of raising a goodly
sum for the Federal Government, The fear 'as been openly exzpressed by the
Secretary thut the Government will lose this source of income. His testimony
on this before the House Ways and Means Committee was as follows:

“Once the automoblile tax is repenled it can not be reimposed in time of
peace.”

Our reply ix that if it were a just tax it could be reimposed. The fact that
once it is off the bouks that ft is lost forever, appears to the motorist as being
argument for its repeal, rather than its retention.

If this be a sules tax, as we contend, then you have opened the food gates
for sales taxes on every other comimnodity sold throughout thix country—a
theory of taxation wlich has never been accepted as sound.

The Secretary, before your ownh committee, has suggested that this tax is
being fought solely by the automobile manufacturer, It is a fact that the auto-
mobile industry has been the prime mover in the fizht for its elimination. hut
we feel that they have no selfish motive in urging its repeal.  They do not pay
the tax but merely act as a collection ageney for the United States Govermmment.

The fear that the manufacturer will not eut his price If the tax is repealed '
may or may not he justified. It I certain, however. that if it i< retained he
can not, and we believe that if it is removed the law of supply and demand
will force the manufacturer to pass this reduction on to his enstomers,

I do not dexire to burden you with figures, as you doubtless have them by
heart by now in so far ax they relate to the automohile industry, There are
jJust two fizures, however, that I desire to call your attention to, the aggre-
gate amount that has been paid by the automohile users of the country in
excise taxes, which Is approximately 8£1,100,000,000, In the same tise, since
October 4 1917, the date of the excixe tax, the Federal Govermment has )
expended £658.460.000 in Federal aild for highwayx.

As a principle of taxation. the motorixt ix firm in the belief that the taxes
he puyx should be expended in improvement of highways, but as the figures
stand approximately half he has paid has been expended by the Federal Gov-
ernment in other channels.

During the last fiscal year, according to the fizue s of the Bureau of Public
Roads, the 21580806 motorists of the country paid a total of S474.304.07
in license feex and gasoline taxes, while the expenditures of the Federal
Government were less than 8 per cent of thix sum for Federal aid.

" To recaplitulate, the motorists’ viewpoint snay be brietly summed up as
ollows : .

1. We believe that the tax is anfair, diseriminatory, and unnecessary and
should be repealed.

2. The tax was # war-excise tax, originally imposed on musical jinstruments,
sporting goods, articles of wearing apparel. perfaes, fur articles. firearms,
and a number of items fn addition to putomobiles,  The majority of these taxes
have been removed. ¢

3. The retention of the automobile tax is unfair and discriminatory in view
of the removal of the tax fromm namerocus other suhjects,

4. The necessity for the tax no longer exists,

5. The retention of the tax in the Government's permanent fiseal plan is
unwarranted and would be an unfair discrimination against the man of very
maoderate means, who comprixes the big percentage of the pissenger-car users
of to-day.

6. It ix a tax on a uecessity and should be <o considered in the construction of
any tax program,

AMERICAN MOTURISTS' ASSOCIATION,
By J. BogroN WEEKS, President.,

The Cuairman. Mr, Kirk D). Holland will now be heard.

STATEMENT OF KIRK D. HOLLAND, ESQ.. TAX COUNSELOR,
WASHINGTON, D. C.

The Cuatrmax. Do you wish to be heard in regard to section

424! .
Mr. Horraxp. Yes, sir,
The Crarrman, Have you n brief?

N ————————
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Mr. HoLLanp., Yes, sir.

The Cuamyan. Do you want that brief made a part of the
hearing ¢

Mr. HoLranp, Yes; if vou please.

The Cnamrman. You may just hand it to the shorthand reporter,
and he will make it a part of the record.

Mr. Horraxp, All right.

The Cuamymax. You may state whom you represent.

Mr. Horraxp. I have stated that in the beginning of the brief and
I will just read it now.

The CrammaN. You do not need to read the brief, T take it.

Mr. HoLnaxn, I am just going to comment on it a little. It is only
composed of two pages.

The Ciaeman. T thought you said you would let that be made
a part of the record. Suppose you do that and just comment on
it and say what you have to say by way of connnent.

Mr. Horraxn, All right.

Senator Warsu of Massachusetts. It is very short, Mr. Chairman.

The Caamyax, T know. But there is no use of his reading that
to us. He may just go ahead and comment on it.

Mr. Horraxp., All right.

(The communication referred to is here made a part of the record,
as follows:)

Wasnixaron, D, C., April 10, 1928,

Ion. Reep Ssoor, Chairman, and
Members of the Finanee Committee,
U'nited Statex Scenale.,

GENTIEMEN : I represent  the following munufactuvers: American  Bosch
Magneto Corporation. Itabert Bosch Magneto Co., Wugner Electrie Corporation,
Parts Corporation. Kokomo Manufacturing Co., Spicer Marufacturing Corpora-
tion, Mechanics Machine Co.—all manufucturers of elecetrical units or universal
joints,

Our objection to section 424 is s follows:

The main clause of the section limits the application of the law to manufac-
turers who were assossed taxes only under s<ubdivision (¢} of seetions 900 and
60O of the rovenue acts of 1921 and 1924, respeetively,  Under the siid seetions
was listed 21 subdivisions.  If the main elanse <hould reidd * No refund shall
be made of any tax iezally or erroneously collected,” then the provisions under
subdivisions (a), (b). and (¢) would apply to all manufacturers or business
enterpriscs, and no refunds would be made to any of them, because all taxes
are, directly or indirectly, passed on to the consumer in the price of the article
or service,

I onuly suggest this change for rour consideration, to forcibly bring to your
attention that section 424 doex not grant us the sHne egnal rights extended to
other taxpayers. We hplieve whete taxes have been determinet to have be-
collected Hlegally or erroncously from the manufactucer. they should be re-
funded. We believe they should he refunded to those manufacturers upon
whom @ tax was imposed by subdivision 3 of sald section of said revenue acts,
the same s to all other taxpuyers. We are not asking for a special provisfon
in the law which will grant us some specinl privilege.  We are only asking
that we he allowed to secure refund uncer the same uniform provisions of the
law that apply to all other taxpayers,

Subdivision () of section 424 1. R. 1 = (riets the payment of judgments of
courts to actions hegun prior to February 25, 1027, to only such manufacturers
from whom a tax was illegally collected under said sectlons of =aid revenue
gets. No such date applies to any other class of taxpayers in respect to pay-
ment of judgments of courts,

subdivision (I provides that no refund shall be made of taxes illegally
collected unlexs sueh amonnt was not directly or indireetly colleeted from the
plrchaser. Why make this apply to these manufactiurers only’”

e



84 REVENUE ACT OF 1928

We are only asking that subdivisions (4) and (b) be amended to read as
follows:

“(an) Except pursuant to a judgment of a court; or

*(bj Unlecs it is established tu the satisfactlon of the commissioner that
such umount was in excexs of the umount properly payable upon the sale or
lease of an article subject to tax or that such amount was collccted on an
article not subject to tar and was not directly or indirectly invoiced to and
coullected from the purchaser or lessee by the manufacturer, producer, or im-
porter. or that xuch amount. although collected from the purchuser or lesses,
was returned to him prior to February 28, 1927 *°; or

1 have changed subdivision (a) only by striking out the date. The subdivi-
gion will then trear judgments rendered by the courts in our favor, the siame
as judgments declded in favor of other tuxpayers.

The words in italics have been inserted in subdivision (b) und represent
the changes desired,

The dite in subdivision (a) is manifestly unfair to manufacturers, who were
guing along with the Treasury Department under the impresston that their
claims would be pald, und under the further impression that they had plenty
of time under the stutute of limitations in which to file petitions for refund
fn the Federial courts. 1 refer to such wmanufacturers as the Spicer Manu-
facturing Corporation, whose cluim was allowed fn December, 1926. prior to
the above date. but was never paid.  Notice of adjustment was mailed to its
representative, and now under the provisions of thix act a judzment of a
court woulll not be paid except “in an actlon duly bexun prior te February
28, 1927." The claim of the Americun Bosch Magneto Corporation and the
other manufacturers nuamed above were only finally rejected by the Treasury
Department in the fall of 1927, At that time petitions were filed in the
United States Court of Cluimx asking that judgments be allowed against the
United States in favor of viach of the above manufacturers.

In the case of the Wagner Electrle Corpimation and the Mechanics Machine
Co. they recelved, after the date nnmed in subdivision . the following notjce
from the commissioner:

“ You are advised that the evidence sulinitted in conneetion with sour einim
No. ¢ ¢ o shows that you did pot putss the GiIX on to Your customers
but that the tax was putid hy your firm. It appears, therefore, that
your tirm ¢an not comply with the terms of the law.

“® + & your claim ®* * * {ix her-by rejected.”

We only axk that you do pot take awvay frem us the privilege which is
extended to Gl other axpayers of enering suit axainst the Government
within two years ufter cluims have heen rejected by the Treasury Depirtment;
and if the courts declde that such taxes have been jllegally collected from us,
and render Judgment in our favor, that same he paid.

Yours very truly.

Kire D, Honnasn,

Amendment to flouse reverne acet Noo 1 section 424, subdivisions cay and (b},
puge 188, to read as follows:

“(a) Except pursuant to a judgment of a court: or

(L) Unless it is established to the ~atisfaction of the commissioner that
such amount was in excess of the amount properly payible upon the sale or
leuse of an article subject to (ax or that such amount was ecolliceted an an
article not subject to tar (il was not divectly ov indivectly inroiced to
and collected from the purcliiser or lessee by the wanufacturer, producer, or
tmportery, or that such amount, although collected from the porchaser or
lexsee. was returned to him prior to February 28, 1927: or

strike nll the words after “court ” in sabdivision (a). as indicated above

In subdivision (b) insert the words which are in falie \

Mr. Horraxn, A~ T have stated in my brief, I represent the Amer-
ican Bosch Magneto Corporation. Springficld. Mass.. the Robert
Bosch Magmeto Co.. the Wagner Electric Corporation, the Parts
Corporation, the Kokomo Manufacturing Co.. the Spicer Manu-
facturing Co.. and the Mechanies Machine Co.  They are all manu-
facturers of electrical units and of universal joint~.

IIINNNNNNNNNNN———————



REVENUE ACT OF 1928 : 86

Our objection to sceetion 424 i~ first, that the main clause of the
section limit~ the application of it to subdivision (¢) of sections
600 and 900 of the revenue acts of 1918, 1919, 1921 and 1924,

Under these sections GO0 and 900, there were 21 other subdivisions
taxing other lines of manufactures, and the other 21 subdivisions
are permitted to get refunds. and only subdivision (c¢) is pronibited
under this law from securing refunds, unless they return the money
to the ultimate consumer. which it i~ impossible to do.

Senator Kixg. Well. then, you want to keep ii.

Mr. Horraxp, Do you mean. do we want to keep the money!?

Senator Kine. Yes,

Mr. Horrasn, Sure. we want to keep the money that we paid.

Senator Kixa, Yet you charge it to the nltimate consumer. do vou
not !

Mr. Horeaxn, We did in the ~ense that we charge our eapital tax
to the ultimate consumer.

Senator Kixe. Sure.  You charge it to the people that you sold
to, and you got it. and now you want a1 vefund of the money.

Mr. Hovrraxn, It went in as expense. the <ame as with other
manufacturers,

Senator Kinag, I am opposed to that.

Mi. Horeaxn, Well, et me say one other thing. so that you wmay
be opposed to it too,

Senator Kixe. All right,

Mr. Hovrasp, Let us make in general. with no refunds, providing
that no refunds shall e made for any taxes illegally or erroneously
collected, and then no one will get any refunds at all.

Senator Kine. You want us to <anctify the wrongs we have com-
miftted by committing another.

Mr. Horrasn, Oh. no. We are not asking vou to extend to us
any special legislution. but that you will fix it <o that we can get
something back that i~ contrary 1o what anybody else has.  But we
are just wanting to get ours back under the <ame uniform provisions
of law as anyone clse enjoys,

The Chuamryan. Do you want this to be retroactive!?

Mr. Honranp, No: we want to strike the date out. first, in sub-
division (2). We do not see any reason why we should put this
back and make it—well. for instance, T will say, answering the
Senator in regard to whether we want it back or not and keep it-—

Senator Kina. I thought von were talking about the vears 1923,
1924, and 1925,

Mr. HoLraxn, We go back to 1919, when it was first made,

The CHairyMan. 1921 was the first act,

My, Howraxn, Well, no: we paid our faxes in 1919,

The Cuamrman. Not under tLis clause. ‘The first act was in 1921,
and that was section 900, and then in 1924 it wa< continued,

Mr. HoLasp, We paid a tax in 1919 as well.

The Cuagsan, There was no question that ever arose as to
that.

Mr. Horeasnp, We have i up right now, where we are denied a
refund. T handed vou one exhibit there, Scnator.

The Cramyan. Yon may just go on with vour <tatement. The
principle i~ exactly the <ame. whether for one vear or another.




86 REVENUE ACT OF 1928

Mr. Horraxp, All right. He asked about 1921, Now. we think
that if it is a good thing to apply this to people under subsection
\¢) of sections 600 and 900, then it onght to he as to every other
manufacturing enterprise.  And if they base a tax on another clause
then you ought to refuse to refund it to them for the same reason.
If you will make it read as to the main clause all right,

Senator SuortRIbGE. Have you suggested in your brief the lan-
anage?

Mr. Horraxn, Yes, sir. T have it attached to my brief.

Senator Warsa of Massachusetts. Would yvour amendment atfect
other industries than those vou have named !

Mr. Hornaxn, Oh. ves. It would affect several other industries
that were taxed asx manufactureres of automobile parts,

Senator Warsit of Massachusetts. Ncecessories or parts,

Mr. Horraxn, Yes, sir.

Senator Warstt of Massachusetts. How would it affeet the revenues,
Mr. Chairman!?

The Cuamyax. You know, Senator Walsh, it came about first in
the appropriation bill, the makiag of a direet appropriation to cover
these items that the tax was coliected upon and which the conrt held
were not parts of an antomob’le.  Then on the floor of the Senate
there wax a long discussion, aad sn amendment was adopted to the
appropriation act, preventing the pavment of any claims unless it
could be shown that they were not passed on to the ultimate consumer.
Now, that ix how it came up.  In the ease of the witness here, it was
passed on, but now he wants the Iaw here to say that, notwith~tanding
he collected that money from the ultimate consumer. that he col-
lected that much more money than he wounld otherwise have done,
that he wants it hack.

Semitor Warsit of Massachusetts. Up to the time of this amend-
ment they all paid it, a< T ander and.

Mr. Horraxo, May I say that when I suggested here in an=wer to a
question by Senator King that we admit we passed it on, that we do
not admit we passed it on exeept in the sen-c that evervone else passed
it on: for in~tance. as a part of the expense. And vou vefund income
taxes to manufacturers crroncously assessed-—-—

The Coamaan (interposing). Let us get at it in this way: In the
ease of your companies in arrviving at the cost of an article you take
every expense connected with it into consideration?

Mr. Horraxn, Certainly.

The Cramymax. Now. in that consideration of cost items you in-
cluded the 3 per cent included in the law at that time!?

Mr. Horraxn, Yes, siv: just like State and county taxes,

The Cuamyax, Exactly.

Mr. Horraxp, But I will read to vou from a letter received from
the Treasury Department.  This s addressed to the Mechanies
Machine Co.:

You are advised that the evidence submitted in connection with your claim,
inctuding the statement frem your secretarvy, shows that you did not puass
the tax on to your eustomers but that the ta, was paid by your firm. It
appears, therefore, that your firm can not comply with the terms of th's
law, anmd your ehim is, therefore, rejected,

The Coarrmax. That is true,

Tt
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Senator Rrep of Pennsylvania. They paid the tax but absorbed
it themselves.

Mr. HoLraxp., Yes., sir.

Senator Rekp of Pennsylvania. And that is why you can not get
the money back that was illegally taken from them?

Mr. Hortann, Yes, sir,

Senator Rerp of Pennsylvania. So far as the Wagner Co. s
concerned. T understand it will be taken care of by the bill ax it
comes to us from the House of Representatives.

Mr. Horraxn, We do not think so. I talked to Mre. Alvord, and
when we et that he is going to contend that only sieh coneerns
as paid the tax—that i<, that sold their product and maybe @ vear
afterwards the Treasiry Department assessed them the tax, and
then they had it up. of course. then it would not be paesed on. be-
cause it was not Hgured on in the expenses, They arve the only ones,
That ix, the 2 per cent that failed to pass it on, that the House
talked about. Thev are the only ones. Now. then, there wov no
tax

The Craesan (interposing). You did not lose one cent there,

M. Horrasn, Yes: represent a concern, and b own 40 per cent
of the stock. that the Treasuey Department says must pay tlns tax,
that the Treasiey Department asscssed this ‘excise tax. and they
threatened to close onr busimess, and we had to o 1o the banks and
borrow the money. S00000 at one thme. and we prote-ted that it
would haukrupt the concern. We did that and we lost the emire
business on that a» ount.

The Coatesax, Welll that i~ a ditferent proposition,

Mr. Hovraso, Tiis the same proposition.

The Coamyvax. Noo that i~ quite a different proposition. What
I mean to =ay i< this: As T vnderstood vonr testimony, vou state
that whatever item vou had to sell. and 1 do not know whai it was,
but whatever ittem you =old, in avriving at the cost of it vou took into
account every expense and melided in that expense was the 3 per cent
tax ymposed upon antomobile parts. Now, that being the case, you
sold that at vour regular profit——

Mr. Hoveasne (Ginterposing). Noo that i< aomistake, 1 did not say
that.

The Cramvas, Wellowhat Towean to <ay is this— -

Me. Horraxn, Te cue our prrofits,

The Coameyan. You put it into vour cost, aned therefore von <old
the item on the basis of cost plus whatever pereentage it was, Now,
\\lwn vou sold that yeu never thonght that von would ever get that
3 per cent back, dud you?

Mr. Horraxn, Well, we did not know at the time that we wonld,
notwithstandims the fact that we protested,  But. Senator Smoot,
when you say that we put it in and ealendated the cost. we conld not
help recognizing the fact that it was costing that much additional,

The Cnamyan. Certainly.

Mre. Horzaso, But I do not mean to say that we sold at a profit
alwavs then, We may have lost money on it.

The Coamran. Certainlyv: and that is the case in all husinesses,

Mr. Hocvaxn, We did not increase the cost of our items. I stated

few minutes ago an answer to Senator lne's question that the
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consumer would not get the tax back if we got it back, that it would
not benetit him. But we will turn it around the other way: If we
increase the taxation and add the tax to the manufacturer. and he
does not increase his price. then is the consumer paying it?

The Cramryax. Well, the manufacturer does, or if he did not
mayhe he could not make the ~ale.

Mr. Horeaxn. Yes: that is true.

Senator Rito of Pennsylvania. I think the Congress has got itself
into an impossible position in trying to trace this thing down to the
person who pay= it. I do not «ee what right we have to extort money
from the taxpayer which under the law he was not obliged to pay
and then refuse to refund it on the ground that somehow or other
he has arranged his business to make up the loss from somebody else.

The CuairstaN. When the bill was reported to the Senate no such
thing was contained in it. Bui the Appro[wiation Committee made
a direct appropriation, and Senator McKellar brought it up on the
floor of the Senate and it was overwhelmingly voted into the bill.

Senator Covzexs, Was not that on the recommendaticn of the
Treasury Department ¢

The CrHamyaN. No: I think not.

Senator Couvzens. I feel that it was.

The Cunamryax. They did not appear before the Appropriations
Committee 1 know.

Senator Cotzens. Mr. Alvord says they did. I think they recom-
mended it in the House of Representatives.

Senator Rekp of Pennsylvania, We might as well say that a State
should refund a tax collected illegally on the ground that the party
who paid it had had many costs.  You can not unseramble this thing.

The Cuairmaxn. That 1s true.

Senator Covuzexs. It only provided that where it could be so
located. If it was scrambled and then unsegregated, of course, 1t wa~
not proposed that it should be returned.

Senator Rekn of Pennsylvania. I think it i« immoral for the
United States to retain money that it says it has illegally collected.

Senator Covzens, But here is the case: Assuming. for instince,
that we were to refund all of these automobile taxes, and the auto
mobile dealers or manufacturers had added the tax to their invoice,
would 1t be fair to refund all these taxes after having collected it
from the axtomobile users?

The CHArrMAN. You can not do it justly.

Senator Covzens, This gentleman represents the Amervican Bosch
Magmeto Corporation. I should like to ask him .f in billing their
magnetos out to anvone, whether to an individual purchaser or to a
manufacturer, they added any tax.

Mr, Horuaxn, No: not to the manufacturer, of course, because
there were exemption certificates.  We did not charge any tax to a
manufacturer because he paid a tax himself on what he did. But
in the beginning. for a !vw months anvway. we did add the tax
separately on the invoice,  Afterward objection was raised and we
were foreed to discontinue that tax. and we did not raise our price
but absorbed the tax. We notified our customers accordingly. No
far as that was concerned in the acceptation of the term we paid
the tax ourselves.
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Senator Couzens. In those cases where you state you added the
tax until objection compelled you to take it off. was that it?

Mr. HoLLaNnp. Yes, sir.

Senator Couzens. Do you want the Government to refund that tax
to you, too?

Mr. HoLraxp. Well, not necessarily.

Senator Couzens. Have you made claim for that?

Mr. Horranp. No.

The CrarmMaN. Your proposed amendment would do that.

Mr. HoLraxp. No; we are not making claim for that. My pro-
posed amendment does not suggest that where we bill the tax sepa-
rately, because we do not say anvthing about (¢) clause of this
amendment. It is only in subdivision (b) that we ask any change,
and there we ask a change of the wording to definitely determine
what you mean by “ indirectly passed on.”

The CuarMan. Here is what you say:

Unless it is established to the satisfaction of the commissioner that such
amount was in excess of the amount properly pay:iable upen the sale or lease
of an article subject to tax or that such umount was collected on an article
naot subject to tax ¢ * *

That is what you mean for us to put in?

Mr. HoLraxp. Yes, sir. ,

The CrHArMAN. And you say:

And wuas not directly or indirectly iavoiced to awnd collected from the pur-
chaser or lessee by the manufacturer, producer, or importer.

Mr. HoLLaxp., Now, that is it.  If we did not bill it. then we say
we did not pass it on. And if we did bill it. we do not want it back.

The Cuamyax. Well, vour own s~tatement was that vou put it into
the cost and sold the article with no intention whatever of getting a
rebate.

Mr. Horranp. Noj; we do not say that.

The Cunamryan. Well, you did say that.

Mr. Horraxp. May I correct myself if I ~aid that! We say in
the beginning we did bill it as a separate item. We are not us&ing
here that that be changed. and we are not asking for the money
back. We say only where it was not invoiced: that i~ the language
we use. We want a defining of the passing of it on. That is what
we want defined.

Senator Cotvzexs. When the amendment was made that Senator
Smoot referred to, it was particularly provided that vou might even
ret it back, if you passed it on to the purchaser and could prove it.
%Ve went further than you asked at the time.

Mr. HorLraxp. But they do not agree to that in these letters. We
did not pass it on at all, and they say we can not get it back.

Senator Cotzexs. But that is not our interpretation.

Mr. Howrraxp. Here are two cases where they do not do it. And
here is another case, that of the Spicer Manufacturing Co., where
the claim was allowed in December, 1926, and they refused to pay it
on account of this appropriation bill.

The CHARMAN. ) 'Ymt is the date of those letters?

Mr. Horraxp. This one is dated December 29, 1926.

The Crairman. Fhat was based upon the appropriation bill.



90 REVENTUE ACT OF 1928

Mr. HorLaxn. The claim is allowed, and then

The Cuamarax. The letter from the department at that time was.
not based upon the 1926 law but upon tfle appropriation bill that
was passed 1n 1926,

Mr. HoLLaxp. That is right. But we want to say that we never
have gotten the money.

The CraryMaN. Because vou have not been able to show that it
was passed on as provided for in the appropriation bill.

Mr. Horraxp., In December. 1926, no: this provision never was
attached to the appropriation bill of that year. It was passed Feb-
ruary 25, 1927,

The Cuamrmax. What was that?

Mr. HorLranp. This proviso, that you must return it to your cus-
tomers.

Senator Reen of Pennsylvania. The claimant was allowed two
months,

Mr. HoLLaxn. This was cut two months before that time.

Senator Covzens, Bat no appropriation was made to pay the
claim,

Senator Rero of Pennsylvania. That is right.

Mr. Horasp, Under this act we can not expect to get our money
even then,  We thought we were going to zet our money back.  And
this letter says that a check by the disbursing clerk of the depart-
ment for the amount refunded is forwarded herewith, but it was
not done.

Senator Warsit of Massachusetts. How does the Treasury Depart-
ment feel toward this matter?  Are they svmpathetic with your
position ¢

Mr. HoLLaxn. No, sir.

The Cramryax. Mr. Alvord calls my attention to the fact that
at that time there was no money at all available with which to
pay. and they had to wait until the passage of the appropriation
bill; and if there had not been that provision in the appropriation
bill all claims would have been paid. but the provision in the appro-
priation bill prevented the Treasury Department from paying them.

Senator Kixe. Because of the proof required in the act.

Mr. Horraxp. We say to you that we were forced to sue on thix
adjustment claim. but we say that the committee put in this law-

The CrarrmaN (interposing). We understand the situation thor-
oughly. If there 13 any other point you want to present to the
committee we will be glad to hear you. You are not the only
person: there are a good many others interested in the same thing.

Senator Kixa. You have presented fully in your brief your point.
as I understand it.

Mr. HorLLanp. Yes. All we want is an opportunity to go into
court and have the court give us a judgment and we ask that it he

aid.
P The Cuamrman. Your proposed amendment is here Lefore the
committee.

Mr. HoLLaND. Yes, sir.

The Cuamevan. Al right, we thank you.

(The witness left the stand.)

The Criatrmax, Now. Mr. John F. McCarron.

Y S
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STATEMENT OF JOHN F. McCARRON, ESQ., ATTORNEY AT LAW,
WASHINGTON, D. C.

The CuairMaN. You may go ahead and give your full name, ad-
dress, and whom you represent.

Mr. McCarrox. I have given my name and address, and I repre-
sent myself and clients. T first desire, gentlemen of the committee.
to direct your attention to page 209 of the bill. section 608, para-
graph (b). and with your indulgence I shall read that particular
section of the bill:

In the case of o claim filed within proper time and disallowed by the com-
missioner after the enactment of this aet. if the refund was muade aftes the
expiration of the period of limitation for filing suit, unless w.thin sach period
suit was begun by the taxpayer.

That is held to be an erroneous act upon the part of the commis-
sioner. I wish to say, gentlemen of the committee, that that provi-
sion is bound to bring about a multiplicity of suits. At the present
time, and as the practice has been for a great many years, when o
claim is filed within the statutory time and 1x rejected, if yvon do not
sue within the two-year limitation. yon may have that claim reoy.ened
after the expiration of the two-vear limitation providing that that
ruling has been upset by the commissioner himself or by a court of
competent jurisdiction.

Up to the present time that practice has worked out very weil in
that regard.  And I may say to vou. Senators, that if a small tax-
payer had his claim rejected it would not justify him to go to court,
Lut. under the provisions of this bill he would be required to file suit
within two years after the rejection of his claim in order to pre.
serve his rights.  And yet there might be a <uit pending in court
that would settle 500 cases, or perhaps 1.000 eases, and it would not
he necessary for those suits to be filed. Yet under the provisions of
this bill the taxpayer would be required to file a ~uit within the two-
vear limitation, otherwise he would he barred from having his claim
reopened under a court decision,

I can think of that in a number of cases

Senator Kixe, Let me interrupt you: Do yon think there is any
analog® between a caxe where the Government has collected taxes
and the ordinary obligations hetween individuals? Tt seems to me
vou can not invoke that. I do not see where the taxpaver may sit
down idly. speenlating upon the result of a lawsuit, before he pre-
sents hix elaim.  If 40 people owe 40 other people, they may not sit
down and wait for another to sne in order to bring about the estab-
lishment of a controverted question, and that situation has run into
some legislation. or prnduco(fs some legislation in advance to stop the
running of the statute of I:mitations because some lawsuit is pending.

Mr. McCarron. Let me say in answer to your question: We will
say that here is a section of the law where the courts have not inter-
preted it. A case is pending in court. And over here is a taxpayer
who has a refund claim for $£100, and he feels he has the right 1n his
contention, that that tax should not be assessed. A taxpaver who
has a larger claim may go to work and file suit, and he carries that
it on up to the Supreme Court of the United States. and the
Supreme Court, we will say, affirms his contention. The %100 claim-

-
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ant, if the taxpayer had not filed his claim within the two-year limi-
tation, gets no refund.

Now, I say that that is not right. I say that that taxpayer should
have the benefit of that proper ruling that is made by the court. And
it has been the practice amﬁs the practice at the present time. And
I say to you Senators that this will bring a multiplicity of suits. I
say to you frankly, sirs, that I <aall advise my clients to file suit
within the two-year limitation in order to protect their rights. But
it is not right to compel them to go to the expense of filing an indi-
vidual suit, and then go and ask the court to hold up the trial of the
case pending the determination of the same question in another suit.

Senator Reen of Pennsylvania. Mr. McCarron, do you know of any
other section of the tax law or situation in the system of taxation in
which a taxpayer who allows the statute of limitations to run aguinst
him gets the benefit of someone else’s diligence?

Mr. McCarrox. 1 do not. Senator Reed.  And I will <ay that ] am
not asking that he be not barred hecause of the fact that he has not
been diligent. DBut when le files his cluim for a refund within the
four-year limitation. or five-year limitation. under the particnlar
act under which he makes nis clnim. he has been diligent to the ex-
tent that he has filed it, and taken advantage of the statutory period.

But now you want to increase the statute of limitations on him
by saying that unless he files a suit within the two-year limitation
period he shall gret no benefit from a subsequent ruling: and it may
take more than two yvears to get such a ruling.

Senator Rerp of Pennsylvania. In other words, for the purpose
of toleing the statute along you would treat the filing of a claim for
refund as equivalent to bringing suit?

Mr. McCakron, I would. and that has been and is the practice, if
you please. Sen:tor Reed. at the present time. In other words. I
would give to the.« taxpayers who come in : nd file cluims within the
statutory time the benefit of whatever subsequent ruling would be
made by the courts. I think thev are justly entitled to it.

Senator Warsu of Massachusetts  Of course, we have passed many
bills here paying back money as the vesult of the decisicns by the
Supreme Court of the United States,

nator Rerp of Pennsylvania. Yes: but 1 think this is very bad
policy. The man who sits placidly by and sleeps on his rights should
not have the bencfit of other people’s diligence,

Senator WaLsi of Massachusetts. Could not he file his claim with
the cominissioner !

Senator Reep of Pennsylvania. That is Mr. McCarron’s point, that
the filing of a claim for refund should be considered as beginning
suit and prevent the running of the statute of limitations,

Senutor Kixa. Would you also add to his position that he would
stipulate to abide by the result of the trial in the other case, and
that if it is ndverse he will abide by it1

Mr. McCareoN. I think that is a matter of law, and that it would
have to be determined by the facts of the particulur case. I think
stipulations of that kind are entered into at the present time between
the cummissinner and the taxpayer, to abide by the decision: or where
the courts have continued the trial of cases the lower court. pending
a decision in some other case in the higher court.

T ——
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But, Senator Reed, I want to make one observation in answer to
vour last statement, if you please. I want to illustrate this, that
where you have a test suit in which you may be testing out a question,
you file your refund claim within the statutory time, and that one
test suit may decide 2,500 cl: 'ms. I may say to you, without any
degree of boasting or anything of the sort, that I had a case in the
Supreme Court of the United States, and I represented the S. S.
White Dental Manufacturing Co., of your own State, on the question
of whether or not the sequestration of its property in.Germany was
a loss under the taxing statute, That was a very important question
s0 much so that we won that case in the lower court, in the Court of
Claims, and the Supreme Court of the United States granted a writ
of certiorari to review the judgment below, and that case was affirmed
by the Supreme Court of the United States about a year ago.

The Board of Tax Appeals has cited that case in the Remington
Typewriter case that was decided by it. I simply mention that to
represent a class of cases. But I am looking at the small tuxpayer
as well as the large taxpayer. You can conceive of a situation where
a man has only $150 coming to him, and he does not want to go to
the expense of filing suit, of employing an attorney, and paying for
the printing of his petition and whatever other costs may be involved.
e <hould not be required to do that.

I think if T correctly quote the Secretary of the Treasury, when he
was here last week he said they are trying to get away from these
legal propositions and endeavoring to arbitrate questions.

I wish to say that T wrote a leter to Congressman Rainey. of Illi-
noi<. a member of the Ways and Means Committee of the House, at
the time this matter was up in the House, and I should like to insert
a copy of that letter at this time as a part of my remarks, and in more
detailed explanation of this particular sect on.

The Crairysan, That may be done.

(‘'The letter referred to is as follows:)

Deervner 14, 1027,
ITon, FIrsey T, Raivey.
Voaited States Haouse of Representatives, Waxhington, D, C.

My Jiar MR RaiNey: With further reference to my telephone conversatfon
with you o regard to sabparvagraph oo of section GOR of the new tax bill,
HL R. 1, which is set forth on the top of page 212 of said bill, T have to say
that, in my judgment, the entire parageaph of subection (h)y should be stricken
from the Bl The snbsection will eertainly bring aboue 6 mubriplicity of
suits, Under the law at the present time when @ elaim is tiled within the
stittutory time and is rejected e the Commissioner of Tuternal Kevenue or,
i not acted upon by him within <ix wosths atter the date of the filing of the
claim, siit may be commenceod within two years from such date or from the
ditte of the rejection of the claim.  Under subsoction (hy if a test sult is pend.
ing M court and there are 500 other caxes involving the same point, it will be
necessary to fite a sait in each of <idd easex in order 1o protect the rights of
the taxpayer. This ought not to be, and it will mean greatly increased work
for the Department of Justice and the general eounsel’s office of the TJureau -
of Internal Revenue, as well as adeded expense to the taxpayer. It is bound
to bring about # great congestlon of the dockeis in the courts aml can serve
no useful purpose,  The present practive of veapening s retund clalim filed
within the statutory time where the erroncons ruling is overturned by a court
dedtsion ur by o snbsequent rling of the couiissiviier Is very sdisfactory,

The Government does nat lose anything beeause if it s an erroncons ruling,
it should be eorrected and if the rouling is correet, there will be no need o re-
open the refund clalm. Furthermore. the small taxpayer who is unable to

99310—-28—-7
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afford the expense of filing suit in court wiil be denied relief in the event of a
f;lviomble court decision in 2 test case invoiving the same situation as in his
ciaim.

I recall your attention to this paragraph in the hope i1nat semethin:: miy be
done toward eliminating it from the bill as it Is bound to work au injustice
to a large number of taxpayers causing them added expenses, aud it is also
bo;::d to cuuse a large expenditure by the Government in defending such
suits.

Very truly yours,
Joux F. McCagrroxN.

Senator WaLsu of Massachusetts. Don’t you think something ought
to be done to stop this multiplicity of su:ls?

Senator Reep of Pennsylvania. Yes; and I was wondering while
Mr. McCarron was talking whether we might not sanction an agree-
ment between the commissioner and a group of taxpayers as a class,
that the ultimate fate of their cases should be determined by some
pending suit. In other words, instead of requiring them to go to
the expense of bringing individual suits, and incurring the employ-
ment of an attorney and other expenses by reason of having a scpa-
rate suit docketed for each taxpayer in the class that we might get
the same result by permitting an agreement between the taxpayer
and the commissioner that the decision should, in the long run, be
controlled by the test case.

Senator WaLsu of Massachusetts. It is done in many other cases.
I have in mind at this time an immigration case which was held up
pending the scttlement of a case.

Senator Reep of Pennsylvania. If I were one of a thousand per-
sons who had a claimn against you and I brought suit it would be
quite the businesslike thing for the other 999 not to sue but to abide
by the decision in my test case. And I was wondering whether some
such plan miglit not be worked out. I can see the disadvantages
of the situation against which Mr. McCarron protests. It means
thousands of unnecessary suits if we insist upon the present bill.
At the same time I do not see any justice in a man sleeping on his
rig_;hts for 10 years and then waking up and wanting to have a
refund.

Mr. McCarrox. Where he files his claim for a refund and makes
his protest he has served notice on the Government of the United
States that it is an erroneous ruling and that he should not have
been required to pay that tax and that he demands a refund of it.

Senator Reep of Pennsylvania. You are talking about the small
taxpayer who sometimes feels aggrieved enough to ask a refund.

Mr. McCarron. Yes; or any taxpayer.

Senator Reep of Pennsylvania. I am thinking also of the taxpayer
who hires a lawyer every year and makes claim for everything that
his imagination” can possibly justify. Your suggestion ‘would give
him the benefit of anything decided on any one of fifty questions that
he raises.

Mr. McCarroN’ The reason I am suggesting to strike out that
provision in the section is that the present practice has worked very
well over a period of years. It seems to me that we ought to let it
alone. We are trying to change the administration ?eature, one
that I feel from my personal knowledge in the practice of the tax
law has worked very well, and I think that statement can be con-
curred in by those wls;o are familiar with the practice.
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Senator Warsn of Massachusetts. Did your committee deal with
this matter. Mr. Parker?

Mr. Farxer. Yes; indirectly.

Senator WarLsu of Massachusetts. Did you make any recommend:i-
tion on it?

Mr. Parxrr. That was one of the legal phases. We made a report
on it, but the explanation is quite a long one and I do not suppose
You would want us to go into it at this time. But it is connected up
with 1t.

Senator Reep of Pennsylvania. The present practice and the prac-
tice suggested by Mr. McCarron, and the one that I have mentioned,
are all exceptions to the general rule that a failure to comply with the
statute should extinguish the remedy. We are all agreedy,, I think,
that the general rule is wise, but the question is ‘as to the exception
that might be provided.

The Crairman. Is that all?

Mr. McCarron. There are one or two things I should like to direct
your attention to. I refer now to page 184 of the bill, section 412,
club dues tax, and I will read that particular section:

(d) As used in this section the term * dues” includes any assessment
irrespective of the purpose for which made; and the term *“initiation fees”
includes any paywent, contribution, or loan required as a condition precedent
to membership, whether or not any such payment, contribution, or lean is
evidenced by a certificate of interest or indebtedness or share of stock, and
irrespective of the person or organization to whom paid, contributed, or loaned,

I wish to direct your attention to the case of Charles K. Lukens ».
United States, No. E-486, decided by the Court of Claims cn Novem-
ber 11, 1926. I think this particular paragraph secks to nullify that
decision of the Court of Claims, that was acquiesced in by the Burecau
of Internal Revenue. That decision stated that a tax upon a pro-
prictary certilicate of ownership in a club is not an initiation fee.
Now, this particular paragraph secks to cover that particular classi-
fication, that is. proprietary certificate, by calling it an initiation fee.

Senator Warsir of Massachusett.  Tf vou joined the Congressional
Club out here and should buy a bond for $1.000. and by paying $100
vou are taxed on the $1.000, you arc exempt on what? ’

Mr. McCarnrox. If it is a proprietary certificate at the present
time under the Lulkens case you are exempt from taxation. But be-
fore that decision the Treasury Department ruled that that was an
initiation fee and the tax was on the initiation fee. The Court of
Claims stated in the Lukens case that it is not an initiation fee and the
department acquiesced in that decision. Now, by the terms of this
paragiraph it secems to me that it seeks to nullify the decision of the
Court of Claims in the Lukens case.

The Cuamrman. Why should it not he considered an initiation fee?

My, McCarrox, Because of the fact, as the Court of Claims point-
ed out very well in its opinion, and T am not going to read vou tha
opinion, but I should like to read an excerpt from the court’s deci-
ston, which I think is very clear in that regard:

From the Iacts of this case it is evident that the plaintiff is one of the
owners of the property and franchives of the club, and that the proprietary
share of stock ma'kes him so. He together with the other members of the club

elected@ a hoard of directors which proceeded to set up by-laws for the govern-
ment of the cluh. Among those by-laws was one fixing an initiation fee of
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proprietary members of the club, which they so fixed at the sum of 3100,
It is not perceived how the purchase and ownership of thé stock can be con-
strued iute being an initiation fee. It has none of the earmarks of such a
fee. There is no definition in the statute nor any words therein which lend
themselves to such a construction. The words * initiation fee’ used in the
statute must be given their common and ordinary meaning, which is the pay-
ment of 2 sum of money that will enable a person paying it to enjoy the priv-
fleges of the club, and which once paid will never be returned to the person
paying it. In this case a share of stock or its value can be in certain con-
tingencies repaid to the party paying it or to his estate. We can not construe
the statute to enlarge the meaning to impose a tax rot contemplated nor in-
cluded. The meaning of the words of this act can not be enlurged to include
that which has been omitted by the Congress.

In other words, the cowrt having construed it to mean that a pro-
prietary certificate js not taxable. and the cases having been settled
along that line, it seems to me it is unfair to other taxpayers to come
along now and say that because they have an ownership in a club,
that that shall be construed as an initiation fee, when. as the court
very clearly puts it. a share of stock or the equivalent value of it
may be paid back to the member or it may be paid to his estate.
But an initiation fee is something different, and that is something
that passes out of the ownership or control of the member. and he
does not get it back. But in the case of a certificate of ownership
he has something in the club of a tangible nature that will he paid
back to him or to his estate. It seems to me therefore that the pur-
pose of this section is clearly to nullify the decision by the Court of
Claims, and I do not think that should be done.

Senator Warsu of Massachusetts. Is not there a distinction be-
tween an initiation fee which includes a proprietary ownership in a
club and one that does not ?

Mr. McCarrox. There is as construed by the Court of Claims in
this case under the existing law.

Senator Warsit of Massachusetts. If you have to own a bond and
to pay a certain sum in order to be initiated into a club, why should
not all that be included as an initiation fee?

Mr. McCarroN. For the reason, as I have just pointed out, that
you become a part owner of the club by reason of yvour proprietary
certificate. DBut as the holder of an initiation receipt yvou do not
become an owner. There is the distinction. And there may be
different members in a club, there may be proprietary members, and
there may be other classes of membership, other members who are
not proprietary members, and yet all will pay an initiation fee, and
this proprietary certificate is entirely separate and distinct from an
initiation fee.

Senator WarLsit of Massachusetts. You make no distinction be-
tween membership in a club which permits its mnembers to voluntarily
own stock or certificates in the club and one that compels them to
own them in order to become a member.

Mr. McCaxroN. Yes, As it now stands, this construction having
been put upon the act bjr the Court of Claims and acquiesced in by
the department, it should stand, I think.

Senator StortrIDGE. Is that certificate assignable?

Mr. McCarron. I think it many cases it is.

Senator SnorTrIDGE. To a nonmember?

Mr. McCarroN. Yes; I think so. But that would depend entirely
upon what the by-laws provided. But as a general rule I would say
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it would be assignable, because it is an interest that you hold, the
same as if you would go out and buy an interest in an apartment
house, because in these apartment houses where shares of stock rep-
resent ownership, it seems {0 me you are in the same category.

Senator Snowrrripee, It iz yvour contention that Congress should
not be called upon to override this decision ?

Mr. McCarrox. Yes, sir.

Senator Reen of Pennsylvania. We are constantly called upon to
meet court decisions, and it keeps Congress jumping around like a
boy killing snakes.

Mr. McCagrroN. Very much so, and in that case, if my recollec-
tion serves me correctly, there was no effort sought by the Govern-
ment to get a writ of certiorari from the Supreme Cowrt of the
United States. Tt was acquiesced in.

Senator Reeb of Pennsylvania. They got their writ of certiorari
from us,

Mr. McCarron. That is where they are seeking it now. I may
say to you that that Lukens case came from your own State.

Senator Reep of Pennsylvania. That does not matter to me,

Mr. McCarroN, One moye yroint and then I am throngh. On
page 215 of ‘the bill, I think, there should be one section stricken
cut. Paragraph (d), and this deals with section 614, interest on
overpayvments. My suggestion is that you amend lines 9 and 10:

After the expiration of such period even though allowed prior thereto,

That you strike out the words “even though allowed prior
thereto ™ and insert * Febrouary 28, 1927.” The purpose of that,
Senators. is this: You will recall that in the appropriation act of
February 28, 1927, there;,was placed a provision that all claims in
excess of $75.000 should be sent to the Joint Committee on Internal
Revenue Taxation and remain there for a perind of 60 days before
they should be paid. My propesition is that there has been no in-
terest paid during that period. Under article 1371 of Regulation
69 of 1926 act. and it is also in the act itself, the commissioner is
given authority to sign the first schedule of overpayments, and there-
fore the refund <hall date from the payment of the overpayment or
the crroneous tax to the date of the signing of the first schedule.
This first schedule is signed prior to the expiration of the 60 days.

My point i~ that this class of taxpayvers who do claim less than
$75.000 do not have to wait the expiration of the period of 60 days
in order to get their money, and now that the Government is paying
interest to the taxpayers on the monev that it holds and that be-
longs to them, as well as collecting interest from the taxpayer on
money that belongs to it, it scems as a matter of fairness and equity
and justice that during that 60-day period the claim remains here,
it having already been adjudicated, that interest should be paid. It
seems to me that that could be very easily corrvected by the amend-
ment that I suggest.,

I thank vou very kindly for your courteous hearing.

Senator Warsu of Massachusetts. What is the attitude of the de-
partment toward that suggestion, which scems to be a very simple
one?

Mr. Arvorn. The provision in the deficiency act that the refunds
in excess of $75.000 be submitted to the joint coinmittee was not in-
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serted in the suggestion of the Treasury. The provision, however,
did require the stopping of the running of intevest. and it rather
seemed to me that interest ought to be allowed up until as near the
point as you possibly can of the date of payment.
Senator Wars of Massachusetts. T agree with you.
The Ciamgman. Now Mr. Butler may come around.

STATEMENT*0F CHARLES HENRY BUTLER, ESQ., ATTORNEY AT
LAW, WASHINGTON, D. C.

Mr. Burner. My, Chairmian, I simply want to call the commiitee’s
attention to the fact that up to the present time under the Treasnry
decision, I think No. 3240, the commissioner has opened claims where
tliere has been a decision in favor of the taxpayer, or a reversal by
himself of his own decicion. although the time to sue had expired.

I want to call the committee’s attention particularly to the class
of cases like Nichols . Coolidge, which is one of the cases affecting
estate taxes, and which was held by the Supreme Court for nearly
a yvear. During that time a very large number of claims based upon
it were decided adversely to the taxpavers. Numerous taxpayers,
who were affected that way, including ourselves, were given to
understand that under 3240. if Nichols ». Coolidge was decided ad-
versely to the Government those claims would be opened.

After the decision we applied to the commissioner’s office. and
our claim was reopened, and we were told that the amount affected
by Nichols ¢. Coolidge would be allowed. but with the statement
that there were some other adjustments which would reduce the re-
fund. While the adjustiment was going on, this question of 1106
came up, and the commissioner has declined to proceed with the
rchearing of our claim. We were so told by the general counsel’s
oftice,

This was exactly opposite to what happened in a case which we
had, affecting munitions taxes. We argued the case in the Comt of
Claims, which decided in the taxpaver’s favor, and the department
decided not to apply for certiovart,  That refund was atlowed by the
court, but the commissioner opened a claim which he had denied
two vears and six months before, and allowed it. although the time
to sue had expired. and that claim was paid prior to the time we
collected the claim aflowed by the Court of Cliims.

Now comes this question : Under the provision of H. R. 1 as passed
by the House it has been suggested and there seems to be an idea in
the general counsel's oftice that it is not sviiciently plain to justify
opening claims denied prior to passage of this act and we hope that
t]lle section will be construed or so modified that T. . 5240 will not
be affected as to claims denied prior to the passage of this act where
there have been decisions justifying the reopening of claim.

As to claims deniced subsequently to the passage of the act, whether
the same practice as has prevailed heretofore shall be applied is a
matter for prospective legislation.  But we hope that this provision
which is already in H. R. 1 will be so clear that the commissioner
will consider its intent to be that these claims, where suits have not
been brought relying upon his promise to reopen will not be atfected
and that they can be reopened under the custom which has prevailed
under the income tax law and its administration for many years.
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For instance, take taxation of stock dividends. I do not know
how many thousands of refunds were made there. Taxpayers gener-
ally were notificd that if that case were decided adversely to the
Government they would get their refunds. In these other cases they
got them, regardless of the fact that suits had not been brought
within two years.

Now, to make a sudden change where there are many cases under
coasideration which would be reopened by the conmissioner under
the practice, which he has held up because he thinks Congress con-
templates he should not have opened them. T hope that it will be
made so plain that the general counsel’s oflice may interpret that
T. D. 3240, allowing these claims denied before the passage of the
act and affected by subsequent decisions may be treated as heretofore.

The Cuaamman., The conmittee will now stand adjourned until
to-morrow morning at 10 o’clock.

(Whereupon, at 4 p. m., Tuesday, April 10, 1928, the committee
adjourned until the following morning, Wednesday, April 11, 1928, at
10 o’clock.)






REVENUE ACT OF 1928

WEDNESDAY, APRIL, 11, 1928

UNITED STATES SENATE,
ComMI1TTEE ON FINANCE,
Washington, . C.

The committee met, pursuant to adjournment, at 10 o’clock a. m. in
the committee room, Senate Oftice Building, Senator Reed Smnoot
presiding.

Present : Senators Sinoot (chairman). McLean, Curtis, Shortridge,
Edge, Reed of Pennsylvania, Couzens, Gerry, King, Harrison, Walsh
of Massachusetts, and Barkley.

The Cuairyan. If the committee will come to order we will begin
the hearing. Is Mr. Henry, of the American Automobile Associa-
tion, here? Is Mr. Martel here?

Mr. George P. McCarLum. Mr. Chairman, I will speak for Mr.
Martel, inasmuch as he is before a committee 1n the House of Repre-
sentatives.

The CuamrmaN. You may come forward and make your state-
ment.

STATEMENT OF GEORGE P. McCALLUM, ESQ., VICE CHAIRMAN
OF THE MOTOR BUS DIVISION, AMERICAN AUTOMOBILE
ASSOCIATION

The Cramaran. You may give your name and address.

Mr. McCarrum. My name is George P. McCallum. I am vice-
chairmuan of the Motor Bus Division of the American Automobile
Association, with offices in the Mills building, Washington, D. C,

Speaking for the motor-bus operators generally, we would like to
make the request that the exeise tax be taken off of automobiles
generally, and motor busses in particular.. It is my province to
speak more particularly, however, with reference to the motor bus.
Our association represents about 3,500 operators using about 20,000
busses. This industry has grown very rapidly in the last two years,
so that to-day we are probably classed among the large public
utilities. No other public utility at this time is bearing any portion
of this excise tax, and in view of the development of motor-bus
transportation throughout the country, assuming, as it does, such
large proportions, and contributing, as it does, to such a large extent
to the transportation system of the country, we feel justified in ask-
ing this committee particularly to remove the excise tax from motor
busses.

The CaairMAN. Your busses never pay any tax toward maintain-
ing the roads, do they? 101
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Mr. McCarnrey. I will get to that in just a moment.

The C'HamraraN. You intend to cover it, do you?

Mr. McCarnusm, Yes, sir.

The Cuatrvan, All right. You may proceed.

Mr. McCarnuym. There are 48500 units of a modern. luxurious de-
sign of motor busses in operation, common-carrier busses, operating
over 263,000 miles of road. In addition to those 44,500 busses in
common-carrier service, there are 36,000 motor busses used in carry-
ing school children and teachers,

For the year of 1927 common-carrier motor busses carried
2.220,000,000 passengers.  If yon add to that the 300.000,000 <chool
children that were carvied. then the motor busses of this country
carried better than two and one-half billion passengers.

On the question of tax, to which you just ref vred, the total annual
tax on common-carrier bueses, under the 1926 law, exclidding Fed-
eral income tax and personal property tax, amounted to $22.000.000.

The Criamyax. That was on the property itself?

Mr. McCannvy, Gasoline tax and so on.  If the Federal income tax
and personal-property tax levied against the $500,000,000 worth of
equipment. terminals, ete.. were included, then the total tax would
run between %£28,000.000 and £30.000,000. The license fees and the
gasoline tax alone amount to a little over 300 per bus per year. If
rou add to that the Federal exeise tax and other taxes which we pay,
it brings it up 1o S700 per bus per vear.

In anzwer divectly to your question, Mr. Chatrman, we certainly
do contribute a direct tax to the highways of this conntry. Motor
busces use a ot of garoline. and in nearly every State there is come
form of licen<e tax. In addition to that, we pay some kind of licence
fee for the privilege of operating in the various States. In Michi-
gan we pay 1 oper hundived for a license fee to get our permit to
operate. In addition to that we pay a tax of 3 conts,

The Crarryan. %1 per hundred what?

Mr. McCorrea. $£1 per hundredweight, For that reason, and par-
ticularly ealling your atiention to the fact that the motor-bus indus-
try has grown until it is to-day one of our large public ufilitics, we
are respeetfully asking that this excize tax be removed from the motor
bu:. You did remove it from the truck. because it was serving a
public purpose. We are doing the same thine.

Senator Covzens, May T avk the witness if the manufacturer
adds the excice tax?

Mr. McCarnvy. Oh, yes. We pay that tax, an. of course. that is
reflected in the rate strncivre: must be.

Senator Covzexs. T an not roferring to that, T am talking about
when vou buy a bus from the manufacturer. Does he add ta the
price of the bus the war tax?

Senator Warsu. As a separate item?

Senator Cevzens, Yes; as a separate item.

Mr. McCarruy. T do not know whether it is earried as a separate
item, but we pay it, of course.

Senator Couzens. Well, T do not know. There is some contention
that the tax is absorled in some ecases by the manufacturer. Is
it billed to you separately on your invoice when you buy a bus?

Mr. McCarrom. I could not answer that question. I wish to
state that the bus people of the country are in hearty accord with
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the Statements made by Mr. Henry. president of the American
Automobile Association. with respect to the removal of the tax from
all automotive products. They feel that the tax was an emergency
war-time levy and its continuance now that the emergency is past
and uther industries have been relieved would constitute an unjust
dizerimination against automotive trade and private transporta-
tion by individuals. They are, however, more particularly concerned
with the removal of the 3 per cent tax on the motor but. for they
foel that a more questionable diserimination has been counienanced
by the Government in classifving and taxing the bus under the
~same head with the private passenger car when it ranks with the
Largest of enr present-day public utilities,

When the excise tax was first levied under the emergencey war
revenue act which became effective in Octoher. 1917, there was
every excuse for Congress noi making a sepurate classificaiion for
the notor bus.  Siach bus transportation a~ was provided ot that
tinie was either by revamped mator trucks oi by extended and other-
wire endarged passengor-car chassisc Nevveec was infreguent and
sporadie, and very few peoples if any, dieamse 1 that the bus would
ever reach the status of a great and much-value:l public utility.

In the past 10 vears. however, a great evolation ha~ taken place,
and to-day it ix possible to reach practically every part of the country
by motor bus: 4.£500 imite of a modern Inxurious design. operating
over 265000 milex of route on regular and frequent schedules arve
providing transportation between nearly every city and hamlet in
the country,  In addition to these L0500 hursos i commaoni-earrier
~erviee, 36,000 other bisses are being used every school day in carry-
ing school children back and forth from home 1o school, )

Aecording to 1927 ficures. the vearly common-carvier hu- traflie’
of the connaey has reached in toqand nambers a tocd of 2 220000000
passcengers, not counting the 300.000.000 passengers carried by school
buesos. The grant total of all pascengers carried by bisses would
amount to over two and a Lalt iitlion, Suveiv on ageney of travei
of this imagnitede i« big enough to take its place wader dis evn name
with the great utilities of e countey and reecive the <ame con-
stderation in macvrs of taxation as is exteaded to other publie-
CerTIee groups.

Seeretary Mellon. in his report to the House Commitfee on Gctober
31, satd that in his opinion the automobile is a semiluxury article
and the exeise tax upon it should be retained. I do not care to go
into the merits, either pro or con. of the Seeretary’s contention for I
thinic his arguments were very ably refuted by Mr. Hemry. How-
ever, T <hould hke to conuaent that while it is hardly hlely Mr,
Melton intended to include the bus in his characterization of the pas-
senzer car. his reference. under the classification of the law and
with no exception being made for the bus. implied that all passenger
carriers were luxnries. A\« a consequence, if the recommendation of
the Secretary were to be accepted with no distinction heing made
between private and public carriers the motor hus would continue
under the handicap of being the only public utility suffering from a
war time emergency Jevy.,

To vefer further to Secretary Mellon’s report. mention was therein
made of the heavy taxes paid to the United States Government by
the railroads. The motor-bus industry, aside from the Federal ex-
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cise tax, is also contributing very heavily to the Federal Government.
Not counting the tax paid on income by the different bus manufac-
turers, the bus industry, with a gross annual operating revenue of
$312,500,000, makes a big contribution each year to the Government
in the form of individual and corporate income-tax returns. .

For a comparatively recent entrant into the field of transportation
the motor bus is laboring under an enormous tax burden. The Fed-
eral excise tax from which we seek relief here to-day is one of many
levies imposed upon us. This tax alone is relatively light when
measured against our total tax bill. Let me cite you a few figures:
The total annual taxes on common-carrier busses under the 1926 law,
excluding Federal income taxes and personal-property taxes,
amounted to over $22,000,000. If the Fedl()aral income tax and the
personal-property taxes levied against the $300,000,000 worth of
equipment, terminals. garages, etc., were included, the total would
run up to twenty-eight or thirty million dollars. This means that
the average tax per motor bus engaged in common-carvier service, in
license fees and gasoline taxes alone, amounts to a little over $500 per
year. With all taxes included in the total the average figure runs
to nearly %700 per year. Considering the fact that the average
gross revenue per bus is $7,000 per year it can be scen that over 7
per cent of the annual gross receipts is spent in taxes. As all taxes
are charged against the cost of operation and thus reflected in the
rate structure the burden is, of course, borne by the public.

The motor bus is very new in'its role of a public utility, dating its
existence in public service from the year 1917. It isn’t right that its
early development as a necessary economic factor should be handi-
capped by heavy governmental penalties when ali of our other trans-
portation facilities were given every advantage in their youth, even
to the point of subsidy.

This committee, gentlemen. has an opportunity to lighten the load
somewhat and to encourage the progressive development of highway
transportation,  Taking the hus chassis production figure of 15.000
for the year 1926 and using an average valuation factor of $6,000
per unit, the total amount of the excise tax paid annually to the
Federal Government by the bus industry will hardly exceed $2,750,000,
Considered in terms of governmental tax income this does not repre-
sent a great amount., but considered in terms of relief to the operator
and to the public, this item, if deducted from the bus operators annnal
tax hill. would make a very appreciable difference.

In the committee’s last revision of the revenue act. presumably
because of the utility feature involved, the 3 per cent tax on motor
trucks was repealed. Other units of transportation. including the
railroads and pipe-line carrviers, were relieved of all emergency war-
time taxes as early as the year 1922. This being so, is it fair that the
motor bus. now one of the greatest and most necessary of onr public
utilities. <hould continue to suffer under a war-time levv? We do
not think so and we are sure that this committee with the facts before
it will not think so. We appeal to you gentlemen of the committee
not for a concession which is not rightfully ours but for considera-
tion comparable to that extended to all other agencies engaged in the
public service.
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Remove the 3 per cent tax on motor busses and you remove an un-
necessary burden from transportation and. in view of the application
of the tax to school busses, also from education.

STATEMENT OF PAUL W. PINKERTON, ESQ., CHICAGO, ILL,
REPRESENTING THE ILLINOIS CHAMBER OF COMMERCE

The Criamyax. Yen may state your name and residence.

Mr. Pivgerrex. My name is Panl W, Pinkerton, 30 North La
Salle Street, Chicago, I 1 represent the Illinois Chamber of Com-
merce. I am a member of the firm of Ellis. Pinkerton & Co., cer-
tified public necountants, and am president of the American Society
of Certifiedd Public Accountants, the national organization of my
profession,

The Cramyax. Are you going to read from that statement ¢

Mr. Pixkerron. Not all. I have had copies of it distributed for
the use of the members of the committee.

The Ilinois Chamber of Commerce. through the members of its
constituent chambers, has a total membership of 60.000 business ans
professional men of the State of Illinois, representing practically
every range of human endeavor, and rvepresenting practieally the
full spread of human income.  We feel that because of the position
of Tllimwis in the economie life of the Nation the opinion of the 1li-
nois Chamber of Commerce and the opinions of its members repre-
sent a cross section of the opinion of the citizenry of the entive
United States of Ameriea,

I appeared belore the Wayvs and Means Committee of the House
of Representatives. and T am not going to bother the Committee on
Finance with any repetition of the testimony which was given hefore
the Committee on Ways and Means,

The Coavarvan, Thank you.  We have the whole of it here.

Mr. Pinsewrox. T werely want to call attention to scme things
which have come up in H. R, 1 «ince the hearings before the Com-
mittee on Wayvs and Means of the House of Representatives.

The first of the e had to do with section 611 of H. R. 1. Going
back into the historical background for section 611, we find that
in prior years it waz possible for a taxpayer to avoid immediate
payinent of tax by filing a claim in abatement when he objected to
an assesstent whieh was made against him, It is =aid that the Com-
missioner of Internal Revenue assumed that the-e claims in abate-
ment acted as waivers and that he did not have {o proceed to take
any action toward colleetion within any time limitation whatever,
After the statute of limitations had run he attempted to collect
some of the taxes which he had oviginally propo-ed to assess and
which had been abated by the filing of these claims in abatement.
The Supreme Court held that the earlier law provided that the tax
must be colleeted within a certain number of years, and that nothing
in the way of a claim in abatement postponed or extended that privi-
lege, and that. therefore, the commissioner had no right to collect
the tax after the expiration of the statute of limitations.
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The Ciramryan. Mr, Pinkerton, were von here vesterday when
James Walton addressed the committee?

Myr. PiNnkertoN. T was not.

The Cuamman. His statement made to the committee was prae-
tically the same as yours in relation to section 611. We gave him
over half an hour to 2o into it,

Mr. Pixgertox. Wonld it be fair for me to ask if his statement
was convineing?

The Cuamvas, The committee has not fully decided that, and
will not until the hearings are over. T must not express an opinion.
My opinion is there may be a change in section 611 as reported from
the House.

My, Pingerrox. Thank you. May I just say for the record that
the Illinois Chamber of Commerce is very strongly opposed to the
theory of section 611 on three major grounds: First, it is unfair in
that it grants to the Treasury Department the right to reopen in-
numerable cases without granting the same rvight to the taxpaver:
second. that unless fraud is involved busxiness should naot be subjected
to this reopening of old cases. In the interest of economie stability,
a case once closed should be forever closed, becanse wherever we
have that condition business is kept in constant turmoil. And third,
hecause this is an entering wedge into a new type of vetroactive
legislation. whereby a statute of limitations ean be repealed after it
has once run.  Nothing like that. <o far as T know. has ever been
attempted before. It ix a very dangerons precedent.  We ave
nnalterably opposed to it.

May T «ay also that T know personally nobady who is affected by
section 611: and on my committee, the committee on Federal taxation
of the Illinois Chamber of Commerce, there was only one member
who knew anybody that might be affected by it. Because none of
us has any acquaintance with any person who might be affected by it,
none of us is personally interested, yet we feel that it would be an
extremely dangerous precedent to build into the income-tax legisla-
tion any provision of that character.

Proceeding then to section 612, a very short section, which pro-
poses to repeal as of the date of passacze a certain section in the
revenue act of 1926. This. gentlemen. is another example of retro-
active levilation. The section which it is proposed to repeal is con-
fusing and hard to understand. to say the least. Perhaps it <hould
be gotten off the books, simply because no two people seem to agree
as to just what it says. But there is one thing in that section which
it is proposed to repeal that should remain for itself, and that is
the provision that the bar of the statute of limitations s<hall not
only operate to bar the remedy but shall extingnish the liability.
We have not had that in income-tax legislation until the act of 1926
was passed. It is unfortunate that that sentence was made a part of
such a complicated, twisted. distorted section as the one in which
it appears in the act of 1926. That sentence that the bar of the
statute of limitations shall not only operate to bar the remedy but
shall extinguish the liability should remain, in our opinion, in all
income-tax legislation.

The CuairMaN. Are you satisfied with sections 607 and 608 and
the elimination of section 604¢
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Mr. PinkertoN. It does not seem to me that cections 607 and
608 exactly and fully and practically cover this particular point in
section 612.

The Ciratrman, Why do they not? Can you tell me why they do
not? Those sections were intended for that. If you know why
they will not do it. I want you to say so.

Senator Snortrince. The statute of limitations refers to the
remedy.

The CHalrMAN. Yes,

Senator SuorTRIDGE. The ordinary statute of limitations does not
extinguish the liability or the debt due, but simply affects the rem-
edy. prevents the enforcement of the right.

Mr. Pixrerrox. I do not believe, as I remember sections 607 and
608, that they anywhere provide that the bar of the statute of
limitations shall finally extinguish the liability.

The CramrmaN. I know that is the object of them. to accomplish
that very thing, in our opinion. In your brief do yon recommend
a change?

Mr. Pinkerrox., We did not make that recommendation in the
written brief.

Senator StrortrinGE. In reference to section 6127

Mr. PixkerroN. In reference to section 612. Section 612 is not
mentioned in our written brief. Sections 607 and 608 enlarge and
clarify the situation with respect to the statute of limitations.

Senator SnortringE. Do you favor them as they came to us from
the House? \

Mr. PixgerroN, At least, we have found no fault with sections
607 and 608.

The Crarmax. The committee agreed with your position, but the
committee also thought that sections 607 and 608 did just exactly
what you are asking to be done.  Tf they do not, we want to change
them. Therefore, if that is the only subject you want to discuss at
this time, 1 would suggest that von sit down and if you think of any
amendment to it that you think will make it more plain, let us
know what it is.

Mr. PixkerroN. T can simply <ay that if in sections 607 and 608
they will add the statement that the bar of the statute of limitations
shall not only operate to bar the remedy, but shall al<o extinguish the
liability, we will have definitely and finally and clearly the valuable
part of the section of the revenue act of 1926 which section 612 pro-
poses to repeal.

Senator Covzens, Before the witness leaves that question, I should
like to ask him about it.

The Cuamrman. Certainly.

Senator Covzens. In regard to the statute of limitations, referred.
to in section 611, yvou said you were speaking for the entire member-
ship of the Illinois Chamber of Commerce in opposition to that
section.

Mr. PINKERTON. Yes, sir,

Senator Cotvzens. Will you commit your membership not to have
Lntroduced any special bills for rebate after the statute of limitations

as run? .
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Mr. PixkerroN. The Illinois Chamber of Commerce is very much
opposed to the attempt of the Treasury or any individual group in
coming and asking for retroactive legiclation, except such as may be
merely in the way of clarifying it.

Senator Couzens. That is not the point I raise. Frequently pri-
vate bills are inticduced asking that the Congress relieve certain tax-
payers because the taxpayers let the statute of limitations run, and
they ask for a special bill to waive the statute of limitations in that
respect, so as to get a refund from the Government, but object to a
waiving of the statute to enable the Government to recover.

The Cnairmax. There is not a session of Congress but what
numerous bills of that nature are not only introduced, but a good
many of them gre passed.

Mr. PixkerroN. May I answer the Senator’s question by reading
a few sentences from our brief:

Since our objection may seein from the above arguments to be based on the
unfairness of extending the statute for tHe benef: of the Government without
making a similar extension .-for the benefit of taxpuyers. you might be lwd to
feel that we would be satisfied were the Congress to make an equal extension
for the benefit of taxpayers. That Is not the case, It is our firm belief that
national prosperity is materially retarded by the constant effort to upset mat-
ters which have been settled. Business is kept in a state of turmoil and all
those rules of executive efficiency which require that matters be disposed of
once for all arec made impossible of application in the case of Federal tixes.
We insist, and we believe that you will apgree with us, that in the Interest of
economic stability a case once finally closed should in the absence of fraud be
forever closed. Feeling as we do, we naturally must agree that there should be
the same lmitation upon the taxpayer's right to claim refunds.

Seriator Couzens. I think we agree with that. T asked you if you
could commit your members not to have introduced special bills for
special relief, because the taxpayers let the statute of limitations
run.

Mr., PingesroN. I wish I could. I wish I could promise they
would not,

Senator Barkrky. How could the Illinois Chamber of Commerce
bind anybody in that way?

The Cuamxmax. He is here to speak for the chamber.

Senator Barkrey. He can not bind the individuals.

The Crmamrman. Certainly not.

Senator Couzens. I simply wanted to point out the inconsistency
in the attitude of some ofp the people appealing against any retro-
active feature which helps the Government, and insisting upon such
retroactive features for relief for themselves.

Mr. PixxerroN. Mr. Chairman, unother thing which was intro-
duced into II. R. 1 after the hearings before the House Ways and
Means Committee was the change regarding consolidated returns.

The Cuamyax. May I suggest to you that we have had that up
before the committee. ” If you have in this report of yours a real
suggestion to the committee, we would be glad to have it. That is
one of the sections that has been passed over, and one of the sections
that the committee, when they come to perfect the bill, is going to
make the changes in. '

Mr. PinkertoN. I am very glad to hear that. I will then leave
the matter as presented in the brief, saying that the Illinois Chamber
oftCommerce 1s very much opposed to the elimination of consolidated
returns.
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Then, gentlemen, is the question of the revision of what was
section 220 in the revenue act of 19262

The CHairman. That is section 104.

Mr. PingertoN. Yes, sir. :

The Cuaigmaxn. I think we have had all we want on that.

Mr. Pinkekron. All right, Senator. I feel that you are at least
sympathetic with our view in respect to it.

The CHairmaN. Yes,

Mr. Pixkexron. May I bring up one other matter, the question of
claims in abatement. It was formerly possible, if 2 taxpayer filed a
return which showed a greater tax liability than he afterwards
discovered to be his true tax liability, provided he had not yet paid
all the tax shown in the first return, for him to file a claim in abate-
ment and pay the tax shrown by his amended return rather than
that shown in the original return. Just an example, and this is
an actual case:

An individual taxpayer had his return made up Yy his book-
keeper from his checkbook, in which he had noted carefully the
source of all his receipts and the purpose of his disbursements, so
his return could be prepared showing all his cash transactions. That
return was liled and one-fonrth of the tax paid. Shortly afterwards
this particular taxpayer said to his bookkeeper: * You did not take
ont as a deduction that %$10,000 of bonds that I gave to my church.”
That was a church to which he had given ontright $10,000 of bonds
toward a building it was going (0 erect. It was not on his check
book, of course. The bookkeeper had either overlooked it, forgotten
it, or knew nothing about it. That taxpayer was compelled to pay
the tax shown by his original return and file a claim for refund and
wait two or three years for an examination, and submit proof of the
fact that these bonds had actually been transferred in that taxable
vear.

The Cramrastan. What year was that?

Mr. Pingerrox. 1926, The refund has not yet come through, but
he has been examined. Tt scems to us that that taxpaver, upon the
filing of his amended retarn, before he had paid the remaining three
installments of hi~ tax. should have been rvetieved from the necessity
of paying the tax shown in his original return. and have been al-
lowed to pay the amount shown by his amended return. The Govern-
ment’s assessment is made on the basis of information furnished by
the taxpayer in his return,  If he finds that information was incor-
rect and corrects it. it scems to me the Government should be as
willing to take his second statement of hLis tax lability as to take
his first statement. 1 know in a good many cases that situation has
worked real hardships.

The Ciamyan. It is since 1926, because that is the rule of the,
burcau now. ‘The hureau will deduct the amount of the tax that
would be due in such a case as you refer to of the $10,000 of honds,
if it were shown to them or called to their attention or proved to
them, and it would not take very long to do it.

Mr. Pixkerron. May T ask, Mr. Chairman, if you agree with my
stand on that?

The Ciamkman. Yes. In a case such as you have stated it ought
to be done. There is no question about that being done.

99310—28——8
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Mr. PinkerroN. May I ask if you will investigate that matter?

The Cuairyan, Yes,

Mr. PiNnkerioN. I have -had cases of that kind with the office of
the collector at Chicago since March 15 of this year, and they told
me absolutely and finally that nothing could stop the taxpayer pay-
ing that tax.

Mr. Avvorp. The bureau is supposed to have investigated such
s‘tuations in the last <ix months.

Mr. PixkerroN. The collector’s office at Chicago is not aware of
that fact.

I want to thank you gentlemen for your patience.

Senator Barkrey. Mr. Chairman. if we get through with . .
Agricultural bill to-day I am compelled to leave town for a few
days. I would like to register myself in favor of the entire removal
of this automobile tax. If it <hould he voted on by the committee
before my return, I would like to be so recorded.

The Cuamyan. I will see that vou are,

Senator Baexrey. I wouid like to make the =aime request as to
the admission tax. :

The Cramrman. Very well. The committee will stand adjourned
until 2 o’clock in my office in the Capitol. :

(Whereupon, at 12 o'clock noon, the committee adjourned for the
noon recess, to meet again at 2 o’clock p. m.)

AFTER RECESS

STATEMENT OF THOMAS P. HENRY, ESQ., PRESIDENT OF THE
AMERICAN AUTOMORILE ASSOCIATION

The Cramryan., You may state vour name to the reporter.

Mr. Hexry. My name is Thomas . Ifenry, and I am president of
the Armerican Autoniobile Association,

The CHamryvax. Did you appear before the House committee ?

Mr. Hevry. Yes, sir.

The CHamaxn. I thought you did. If there is any point you did
not cover before the House committee we would like to have you cover
it now. There is no necessity for repetition, because we have that
record here.

Mr. Henry. My statement would be along somewhat similar lines,
but in many respects somewhat different. I expect to bring up to
date the answer of the car owners to the argument of the Secretary
of the Treasury.

The CHarMAN. You may proceed.

Senator Covzens. A witness on the stand yesterday stated that

our organization was subsidized by the motor-car manufacturers.
{a that correct?

Mr. HExry. No; that is not correct.

Senator Couvzens. Do they contribute to your maintenance at all?

Mr. Henry. In no way.

Senator King. Have t{ey ever done so?

Mr. Hexry. The bus division of the American Automobile Asso-
ciation, which was established two or threce years ago on the sugges-
tion of the National Automobile Chamber of Commerce, was con-
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tributed to by the National Automobile Chamber of Commerce, but
no money collected from passenger-car owners throughout the United
States has ever been expended in the interest of that bus division,
The Nationai Automobile Chamber of Commerce, up to $10,000 a
year, agreed to contribute that much in proportion to the amount the
bus operators contributed, and the American Automobile Association
was the instrument to get the bus association started. It has never
in any way been suppcorted by the American Automobile Association
or the passenger-car interests, and none of the money from that
organization hus been used by the American Automobile Association
in connection with the passenger-car interests of the Nation.

Senator CovzeNs. Was your organization effected for the purpose
of securing legislation, or to promote more of an association and
cooperation between the users of cars?

Mr. Hesry. Originally it was established with the avowed inten-
tion of promoting the good-roads movement of the country, and was
the national organization in this country that got the first Federal-
aid bill passed. It was introduced and written by the officials of the
American Automobile Association, or, I should say, written by the
oilicials of the American Automobile Association, the original bill
that was signed by President Wilson.

Senator Barkiey. I do not think that statement ought to go into
the vecord unchallenged. The American Automobile Association
favored that legislation, but the Good Roads Committee of the House
of Representatives framed the bill that was finally passed, and it was
amended in the Senate. It may have heen on the suggestion of the
Anterican Automobile Association, but I do not think it is quite
fair to ~ay the bill they presented was passed without dotting an “1”
or crossing a “t.”

Mr. Hexky. No claim was made to that effect.

Senator Barkeey. I know the Good Roads Committee of the House
of Representatives held exhaustive bearings and rewrote that meas-
ure a number of times, It was ainended on the floor of the House.

Mr. TeNry. I said we prevared the first bill that was introduced.

Senator Barkiey. I thought you said you prepared the bill as
it was signed by the President.

My, Henry. I did not mean to give that inpression,

To answer your question directly, Senator Smoot, the total income
of the American Automobile Association for last year was $847,246.77,
which was expended in the interest of the motorists of the country.
Of that amount $10,000 was received from the National Automobile
Chamber of Commerce toward the establishment of a bus division,
and none of it was expended by the American Automobile Asso-
ciation in the interest of the passenger-car division of the association.

The Crairman. That was not my question, but I am glad to have
the information.

Senator Kine. What do you do with that $800,000 that you collect ¢

Mr. Henry. We spend it in the interest of the motorists through-
out the Nation. We appear before Federal and State legislatures
in the interest of legislation to benefit the motorist; we coordinate
the services of our clubs, arrange for the exchange of courtesies to
tourists, conduct safety campaigns, publish maps, tour books, and a
magazine, and in a collective way do for motorists and their local
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motor clubs what they can not do for themselves as individuals or

local units. o _ ]
Senator Warsu. You maintain bureans of information, do you

not ¢

Mr. Henry. We maintain bureaus of information in 1.047 cities
in the United States. In fact, we have a transportation systein. We
furnish touring information for our members all over the country.

I do not know what Senator Couzens had in mind. I had not
heard any reference that we were subsidized by the National Cham-
ber of Commerce, but there is no truth in it. We are appearing
next month before a committee in Congress in direct opposition to
the National Automobile Chamber of Commerce. That would cer-
tainly answer any such criticisin that has been made of the American
Automobile Association.

Senator Couzens. I just stated that there was a witness before
us yesterday, representing individual motor-car users, I think from
Philadelphia, who stated that some of these associations were sub-
sidized by the manufacturers. We asked him for more specitic
information, and he hesitated about giving it, and then consented
to say that the American Automobile Association was one of the
associations that was subsidized by the manufacturers.

Mr. Henry. If it comes to a question of the American Automo-
bile Association being on trial, we are perfectly willing to introduce
any testimony this committee might desire.

cnator King. You make a categorical denial of that charge, other
than the contribution to the bus interests?

Mr. Henry. Absolutely.

Senator BarkLry. What is the bill you just referred to, where you
expect to appear in opposition to the Automobile Chamber of
Commerce ?

Mr. He~ry. It is in connection with the regulation of the bus in-
terests of the country.,

Mr. Chairman and gentlemen of the committee, I appear before
you as president of the American Automobile Association. This is
an automobile owners’ organization having 1,047 afliliated motor
clubs with members in every State in the Union. Our organization
is chartered for service. not for profit. We pay no dividends. Our
officers draw no salaries, nor receive any form of remuneration for
their work for our association,

Our association is supported by dues paid by member clubs.
These clubs in turn are supported by the dues paid by their mem-
bers who are car owners. 'The national association as well as the
local clubs function as units entirely independent of the automobile
industry. I want to stress that very strongly. The policies of the
local motor clubs are determined by the automobile owners who are
members. The policies of the national association are determined by
delegates sent to our annual meetings with instructions as to how they
shall vote upon questions of general importance. We feel, therefore,
in presenting to you the views of our association, that we express the
views of the car owners of the country.

Some months ago I appeared before the House Ways and Means
Committee to urge that that committee recommend to the House of
Representatives that the 3 per cent hang-over war excise tax on
passenger automobiles be repealed under the present tax-reduction




REVENUE ACT OF 1928 113

program. The committee yielded partially to our request by recom-
mending that the tax be cut to 115 per cent. After full discussion
of the matter in the House, however, that body voted to repeal the
tax in its entirety. . .

When the bill came to your committee, you decided to withhold
vour recommendations to the Senate until the Treasury Department
could more accurately estimate the probable returns on income
carned in the calendar vear 1927. The Treasury Department has
made its report which indicates that there will be no important loss
in revenue. but contends that the expenses of the Government will
indrease to the point where tax reduction must be held within the
limit of approximately $200000.000. The House bill reduces taxes
in the amount of $290,000.000 a year.

The Crrairman. That is hardly correct, that there will be no loss
in revenue, :

Mr. Hexry. At the time they did not contend there wounld be a loss
in revenue, Since that time you will find they have reversed their
position.

The question which your honorable committee is facing is whether
or not you will recommend to the Senate a cut of $290,000,000 or
abide by the Treasury recommendation of a cut of not more than
%200,000,000. From our standpoint, the big question involved is the
retention or elimination of the automobile tax, which the Treasury
Departinent insists should be retained.

Among the arguments which the Treasury Department has used
to justify its position for the retention of the automobile tax are the
following: '

{a) That the movement to repeal the nutomobile tax is not populay,

{b) That the automobile tix should bhe retained because it furnishes a
hroad base on which to place a permanent sates {ax;

() That the automobile is a luxury:
(d) That the repeal of the automobile tax may result in a deficit in the

national revenue; and
(¢) That Federal aid on roads must he made dependent on the continunation

of the nutomobile tax. .

Most of these arguments were specific or implied in statements by
Mr. Mills and others for the retention of the tax. Let me take them
up in order:

When Mr. Mills made the point that the demand for the repeal of
the tax comes from the car manufacturers and not from the car
owners, he overlooked the fact that such national bodies repreventa-
tive of owners as the National Grange, the American Farm Bureau
Federation, the American Automobile Association, and the United
States Chamber of Commerce, have constantly urged the repeal of the
tax on the ground that it imposes an unjust burden on one class
of citizens and an unjust discrimination on one form of transporta-
tion.

As a partial answer to the Treasury’s statement that the movement
to repeal the automobile tax is not popular, I ask vour permission to
place in the record a number of telegrams I have received within the
past day or two from organizations and persons who, learning that
I was to appear before this committee to-day, sent in their views
on the matter. I will read two or three of these telegrams, which
are typical of the rest of them. I might state there have been over
two or three hundred of then.
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The Cuamman. I think I have received perhaps more than yon
have.

Mr. Hengy. 1 do not doubt that at all. sir.

This is from Senator Fess's home State. the State of Ohio, and
is from the president of the State association:

Oruanized motorists in Obio wish to voice their plea to the Senate Finance
Committee for the early elim nation of the wuar excise tax on cuomohiles,
Automobile owners have alveady paid over a billion dollars war tax.  We
strongly oppose retaining this tax.

All these telegrams ave practically the same.

Senator Warsi. What reply do you make to those telegrams?.

Mr. Henry. We made no replies to them. :

With two exceptions, all ¢f you gentlemen were members of
the Senate at the time the 1926 tax reduction bill was considered.
After mature deliberation. this comnmiitee recornmended to the Senate
that it vote to retain the 3-per cent tax on passenger automobiles
and replace in the revenue bill a 2 per cent tax on automobile truck
chassis and bodies above a certain value, the House having already
voted to repeal the truck tax. You took that recommendation to the
Senate but were overwheimingly defeated. By a vote of 55 to 12, the
Senate rejected the proposal for the reinstatement of the truci tax,
Not only that, but the Senate on an amendment offered by Senator
King and vory ably supported by Senators Simmons, Conzens, Har-
rison, and Edge of this commiittee, voted to repeal the 3 per cent tax
on passchger cars,

Senator Warsi. Did Senator King do that?

Mr. Henry. That is in the record.

Now, let me ask you in all frankness what cansed the Senate to
reject your recommendation and then vote to repeal the automobile
tax? Does it +tand to resson. genilemen, that the Senate did so
because a majority of the automobile owners were perfectly satis-
fied to pay the tax an'l no’inierest whatever in its repeal¢  That
argunient is further borne out by the chairman of this commirtee,
who =ays he has received a considerably jarger number of telegrams
than I bhave received, which would be a very large number.

Senator Warsir. Senator King. during vour absence, the ~tate-
ment was made that you offered an awendment in the Senate to
repeal the excise tax.

Senator Kixna. I offered a Lill at the lust =ession to ropeal the tax.

Senator Warsi. I thought by vour argument this morninge that
you had a different view of it.

Senator Kixea. T made no argument, Senator. If it should develop
I was right then, T might as<ume a different position. T will not
vote for any bill that will create a deficit. So far as taxing automo-
biles and other article: is cencerned. T should do it rather than create
a deficit.

Senator Warsn. I think you were right two years ago,

Senator Kixe. T thought I wax right then. and T am not sure that
I am right now. If I am convinced that T am right now, T shall
reverse the position I took then. These bitls are not fixtures. There
is nothing static in a tax law.

Senator SuxorrripGe. Mr. Henry, you realize, do you not. that to
take off this tax would create a los: of about $65.000,000 or
$66,000,000¢
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Mr. Hesry. Yes; I do. I had that in mind. And since you have
brought up that question, I might also state that the owners of motor
cars demand that tax be removed regardless of any other taxation
the Senate might consider, )

Senator Suowririnet. Whether there be a deficit or no deficit?

Mr. Hexgy. 1 did not say that. The motor car owners have al-
ways paid all the taxes necessary to pay, and will continue to pay
them, but first of all we insist this is of paramount importance and
should come off.

The Crameman. And so do the admission tax people. I wish it
were possible to take them all off.

Senator Harrisox. There is a surplus in the Treasury.

The €Harmaxn. Yes.

Senator Snorarivee. Due to the economy of the present adminis-
tration.

Mr. Hexry. The reasons which actuated the Senate two vears ago
and which are reflected in the position taken by the House in this
sesston are more insistent and compelling to-day than ticy were
at any tinme since the war excise tax was first placed on automobiles.

A survey conducted by our association recently indicates that anto-
mobile taxes are being increased at a tervific rate. It was found
that in 1927 State motor vehicle taxes increased three times faster
than motor vehicle registrations, I am going to ask your peris-
sion to file with the committec a map and detailed tabulation of the
figures covered in our survey, which briefly show that 23,238,000
motor vehicles were registered and that motorists paid, in the form
of registration fees and gasoline taxes, $552,629.000. During the
same perio ! motorists paid %60,535.000 in the Federal excise tax,
$15.000,000 in municipal taxes, and $125,000,000 in personal property
taxes, muking a grand total of $753,184,000.

The facts disclosed by our survey show to a greater extent than
ever before the heavy proportion of taxes that the motorists are
bearing, and afford a timely warning to the Federal (Government to
get out of a taxing field which is already over-exploited. In my
opinion the figures should elinch the argument for the immediate
repeal of the Federal excise tax.

Nenator Stiorrrince. The increase of city and local municipal and
State taxes on automobiles went toward the improvement of high-
wayvs and streets and roadways.

Mr. Hexey, That is not altogether true, sir,

Nenator Srowreine. The greater percentage of it.

Mr. Ifexky, Texas Loy taken 1 per cent of its tax for the school
progratn,  Georgia has retived some railvoud honds with it, and
Lord knows what has hapuened in other States. Some of it goes
into the general fund.

Senator Barkrey. The ad valorem tax on automobiles goes iato
the general fund. I think only the license tax and gasoline tax
goes to the support of roads.

Mr. HExky. We have insisted that all gasoline taxes must be
expended on roads. In most States we have heen successful,

I am told that & few Senat.rs are not sure how they will stand on
the automobile-tax question because they have not received a suffi-
ciently large number of requests from individual car owners to
convince them that their constituents want the automobile tax re-
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pealed. T should like to ask those who have put the question in this
way whether or not they voted for or against «lecreases in the rates
of income tax and increased personal exemptions on the basis of
requests from individuals. When they voted to take the war excise
tax off of diamond rings, silk stockings, fur coats, and other articles
of personal adornment, did they do so only after a deluge of per-
sonal requests? I dare say that neither they nor you had many
dire:t requests, but yon recognized the desire of the people of this
country to get rid of permanent sales taxes. You yielded to the
apparent national demand and did not wait until your file cabinets
bursted with stereotyped letters signed by individuals, You thought
first of the principle involved, and have consistently applied the
principle that there should not be a permanent sales tax to the
point that the taxes imposed during the war may be found on only
two manufactured products. namely, automobiles and pistols. It
is indeed humiliating that the motor-car owners of this country
must be thrown into the same bull pen with gunmea.

The specious reasoning of the Treasury Department with respect
to the classification of the automobile as a luxury and the recom-
mendation that it be made the object of a permanent sales tax be-
cause it is spread over a broad base, indicates to me that the depart-
ment will avail itrelf of any excuse it finds for denying relief to
motor-car purchasers, Only a few years ago the department insisted
that because the automobile was a luxury the tax should be retained.
Later the vehicle evolved into a semi-luxury. When the ridiculons
nature of this argument was brought honie, the Treasury sought new
reasons why the tax should be retained and to-day argues against
repeal on the ground that the tax has a “ broad base.”

Before discussing the “broad base” that the automobile tax
affords, I want to read to you gentlemen a paragraph from a letter
sent by one of your colleagues on the committee to the president of
one of our important State motoring organizations. 1 would ask
that you note particularly his description of the automobile when
he says:

I realize the general desire for the repeal of (e tax on pleasure autonobiles,
yet I thing that Congress did pretty well in 1926 in repealing the tax on trucks
and reducing the pleasure automobile tax from § per cent to 3 per cent.  If
it is possible to abolish it entircdy this year, I shall be very hapiy.

It is hardly conceivable that a member of your committee, a Uniied
States Senator, will at this stage of the development of automotive
transportation in this country, sponsor the retention of this tax on
the ground that it is a tax on pleasure vehicles. Lo hold such a view
he must shut his eyes on progress and refuse to recognize the fact
that 5,000,000 automobiles are owned by farmers. that 90 per cent
of all passenger cars are used more or less for business purposes,
that nearly 200.000 automobiles are used constantiv by doctors,
that hundreds of thousands of suburban residents are wholly depend-
ent on their passenger automobiles for transportation, and that auto-
mobiles travel seven times as many passenger-miles as do steam
passenger trains.

With respect to the distribution to the Federal-automobile tax
over a broad base, I concede that the tax falls upon a large number
of persons, but I do not concede that more people are reached by the
automobile tax than would be reached by the continuation of the
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tax on railroads, telegraph, and telephone companies and innumer-
able manufactured articles. Would not such products as cameras,
toilet soap, carpets, rugs, trunks, traveling bags, purses, men’s and;
women's hats. shoes. neckties, stlk socks and stockings, shirts. under-
wear, pajamas, petticoats. perfumes, and a myriad of pills and
tablets form bases of taxation broader than the 4,000.000 passenger
cars now sold annually? If it is necessary to tax transportation or
to put a sales tax on manufactured products wonld it not be more
equitable to place a general sales tax, or a general transportation tax,
on one and all alike and not single out the motor-car purchasers as
the objects of special and unwarranted diserimination? The relief
heretofore given those who paid war taxes on transportation and
manufactured products, has had the full approval of the Treasury
Department.  Why the Treasury has not prior to this time insisted
that the Federal-tax system be spread over a broad base. is one of
the puzzling questions that remains unanswered. Is broad base the
real reason for its insistence in this tax. or is the Treasury actuated
by such motives as were reflected by Mr. Mellon when in his testi-
mony before the House Ways and Means Committee he said, “the
automobile is one of the railroads chief competitors.”

Senator Svorrtincr. That was true, was it not?

Mr. Hexuy. ‘That thev ave competitors?

Senator SHorTRIDGE. Yes,

Mr. Hexev., Yes: but why is it the provinee of the Secretary of
the Treasury to bring that forward?

Senator SuorteinGe. T am not talking about his position, but that
was and is a faet.

Mr. Hexey. If it is a fact, then let the railroads be the first to
ask for relief. The Treasury Department has no business bringing
it forward,

The motoring organizations of this country are fully aware of the
devious and subtle methods that have been employed by the Treas-
ury Departnient in this session of Congress to confuse the issue be-
fore von and defeat the large demands of motor-car owners for tax
relief.  We resent most emphatieally the veiled threat that has been
passed on to us through official channels that unless we surrender
arms in this ficht the country will run the risk of losing Federal-aid
appropriations for good roads,

Tiie wethods that have been employed to confuse the issues of
tax repeal and the continnation of Federal aid are, in my opinion,
positively ridiculous.  Federal aid is an established poliey of this
Government and there is no reason whatever why the issues of tax
repeal and Federal aid should not be considered upon their indi-
vidual merits and as distinet policies. It is ludicrous that the Budget
Bureau. or any other administrative or execcutive agency of this
Government, should be permitted to dictate the policy that Congress
shall pursue with veference to the continnation of road appropria-
tions.

Senator Snorremce, Nobody is dietating.  Pardon me. T do not
wani to interrupt voit,

My, HeNuy., That is all right.

Senator Sptorrrince. You are imputing to the Treasury Depart-
ment the motive of dictation.
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Mr. Heney. But the statement came baldly from the Director of
the Budget that the President of the United States was going to
see Lo it that Federal aid was discontinued if this tax was taken off;
and that is what we resent.

Senator Saortripce. He might have suggested that it might
become necessary. .

Senator Warsu. The Treasury Department was pretty severe in
its statements.

Senator SuortripGE. I understand, but the Government must have
revenue. I suppose the thought is that unless they get the revenue
certain appropriations can not be made.

Scnator Bargrey. That is a2 matter for Congress to determine,

Sénator SHORTRIDGE. Yes,

Senator Kine. Being a Democrat and at time a rather severe critic
of the administration, I want to advise you that under the law it is
the duty of the Budget Burcau to make recommmendations to Congress
and to outline to Congress their plan to meet the expenses of the
operation of the Government, and they come here and submit a
message to Congress and submit their Budget. The President and
the Budget Bureau have a right to make recommendations. That
is not dictating to Congress. It is their duty to do it. They prepare
a budget and Congress may or may not approve of their recom-
mendations. So I do not think you are warranted in your criticism
of the President because of the recommendations which he may
make—the financial policy which he may advocate. He would be
dcerelict in his duty if he did not prepare t{e Budget and submit it to

ongress.

Mr. Hengy. If you wiil let me finish the sentence, it will probably
cover your objection.

Senator Warsu. It is not the duty of the Budget Bureau to tell
Congress what tax to repeal.

Senator Kinc. The President has a right to make rccommenda-
tions.

Senator Watrsn. 1 am speaking of the Budget.

Mr. Henky. In the opinion of laymen it is silly that these agen-
cies should be permitted to object to beneficial legislation by passing
down the line the word that it would be inconsistent with the
administration’s financial policy to continue the Federal road appro-
priations if the excise tax should be repealed. I do not believe the
veiled threat made has had the desirea cifect upon Members of
Congress,

The CHamaN. It is not a threat. In every single solitary bill
sent down there for a report, if it is objected to on the ground that the
revenues of the Government will not permit it, those identical words
are used. Not on this bill alone, but every bill that is sent to them,
even small claims of $1,500 or $1,000 or any amount. I think you
are taking the wrong attitude in saying that is a threat.

Senator HarrisoN. The language speaks for itself. It was a
threat. They were using the big stick.

The Crairman. It is not a threat at all.

I\g Hexry. The statement of the Treasury Department speaks for
itself.
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Senator SHortripge. I never understood it to be a threat.

Senator HarrisoN. You do not accept it as that.

Senator Suortripge. If it were a threat, it would not affect me or
frighten me in any way.

Senator HarrisoN. Of course not.

Senator Curris. Mr. Chairman, can we not go on with this hearing
and wet rid of it?  These side remarks do not help out.

The Cuameman, Proceed with your statement, Mr. Hemry.

Mr, Heaey. In presenting its story to you, the Treasury Depart-
ment has emphasized the danger of a deficit in the national revenue.
We would be the last people to appear before your committee who
would recommend that any such danger be incurred, but in touching
upon the matter 1 humbly submit that the former estimates of the
Treasury Department do not inspire any large amount of confidence
on the part of the American taxpayer in the accuracy of the Treasur
Department’s statement that $200,000,000 is the limit within whic
taxes may be safely reduced.  In this connection, I would call your
special attention to the recent hearings on revenue revision before
ihe House Ways and Means Cemmittee in which an illuminating an-
alysis of the Treasury’s errors in estimating probable surplus was
made by one who is universally recognized as one of the ablest
financial experts in the United States to-day, namely, Representative
Grarner, of Texas. On pages 30 and 31 of the hearings, you will find
an unchallenged staiement made by Congressman Garner in Mr.
Meilon's presence to the effect that, since 1924, the total error made
by the Treasury in estimating the probable surplus of Federal in-
come amonnted to $981.000000, If we may base our judgment on the
past experience with Treasnry estimates. it seems reasonable that the
surplus for 1929 and succeeding years will be a great deal larger than
the Treasury is willing to admit.

In conclusion, gentlemen of the committee, I respectfully submit
that you should approach the question of the immediate repeal of
this tax with a most sympathetic attitude and for the following
urgent reasons:

First. The automobile tax has vielded a total revenue of more
than $1,100,000,000, every cent of it borne by the consumers.

Necond. The automaobile tax is a special war excise tax, levied to
meet the cmergeney expenses incident to our participation in the
World War.

Third. The automobile tax diseriminates grossly against the pur-
chasers of new automobiles.

FFourth. The automobile tax is in principle a transportation tax,
and to retain it when all other transportation taxes have been re-
pealed is a further mark of discrimination.

Fifth. The automobile furnishes no broader basis for a permanent
excise tax than do many other products and commodities of a less
essential nature.

Sixth. The automobile tax, based on new-car purchases, does not
distribute the annual burden of Federal taxation equitably among
all motor-car owners.

Seventh. The automobile tax is not comparable with any other
tax now levied by the Federal Government except the tax on pis-
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tols, because these are the only special war-excise taxes now re-
maining,

Eighth. The automobile tax is a needless supersurtax on a class of
citizens who are now paying more than a fair share of State and local
taxes.

Ninth. The automobile tax is not needed at this time as a means
of raising revenue for the Federal (Government.

Tenth. The automobile tax is a war-time levy and should be re-
pealed as & major item in the present tax-reduction program.

In this connection, before leaving, 1 wish to say that the auto-
mobile owners, as I said before, think they are entitled to the repeal
of this tax, regardless of the reduction of any other form of taxation
this committee might recommend.

Senator Kixe. May 1 ask you one question?

Mr. Hengry. Yes, sir.

Senator Kixg. This is with reference to the question propounded
to you by Senator Couzens about the subsidy. Your organization
publishes a magazine?

Mr. Hexgy. Yes, sir.

Senator King. And you carry advertisements in that magazine at
a very great cost to the advertisers, and the manufacturers pay you
a good many thousand doliars annually for advertising ?

Mr. Hesgry. If the manufacturers think the medium is a proper
exploiting of their wares, they buy the space at a very reasonable
rate per page.

Senator King. But they do?

Mr. Hengy. They buy it.

Senator Kixa. How much do you receive from the manufacturers?

Mr. Hexgy. I could not answer that question. There are prob-
ably 20 pages of advertising from different manufacturers in the
American Motorist and probably less than 20 per cent is from auto-
mobile manufacturers.

Senator Kixg. Your receipts are between £50.000 and $60.000 a
year, are they not?

Mr. Henry. I imagine that would be a fair estimate.

Senator Harrisex. What is the circulation of the American
Motorist ?

Mvr. Hexry. About 150,000,

Scnator Snorrrivce. You think the repeal of this tax would inure
to the benelit of the purchasers of automobiles, do you?

Mr. Hengy. Absolutely.

Senator Suorrripce. Do you think the manufacturers would bring
that about?

Benator Warsu. Scnator, that was all gone over before you came
in. They have agreed to take that off.

Secnator SHortRIDGE. They have agreed to!?

Senator WaLsu. Yes,

Senator SHorTRrIDGE. Agreed with whom?

Senator WaLsH. As they did when we reduced it from 5 to 3
per cent.

Senator StorirInGE. I heard what was presented yesterday. Sen-
ator Reed submitted some figures.
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Senator Warsir. We spent a long time on it this morning. Tt is

in the record.

The Cratryan. It is in the record of this morning.
Senator SHORTRIDGE. Of course, I assume that was their theory

in supporting the aragument.
The CHarRMAN. Yes.

Motor vehicle registrations, registration reccipts, and gasoline-tar collections, by

Ntates, for the calendar yedar 1927
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Automobile registrations, registration feces, etc., and total rceeipts from gasoline
tarce (less refunds), 1927
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1 Approximated.

STATEMENT OF ROY D. CHAPIN, PRESIDENT OF THE NATIONAL
AUTOMOBILE CHAMBER OF COMMERCE

The CnammaN. You may state your name and occupation.

Mr. Cuarin. My name is Roy D. Chapin. T am president of the
National Automobile Chamber of Commerce, and 1 appear before
you at the request of its board of directors, to present the unanimous
petition of the motor-car manufacturers of America for a repeal of
the remaining motor vehicle excise taxes. I also represent, at their
request, the rubber industry, the Motor and Accessory Manufac-
turers, and the Automotive Equipment Association. Their particu-
lar interest in this situation is that whereas two years ago you saw
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fit to remove completely the tax on tires and parts, at the same time
to-day they are paying that tax, because every tire and every part
that goes into a new car has to pay a 3 per cent tax in the final sale
of the car. So you have not vet completely removed the tax.

The CaairmaN. "Vho pays the tax?

Mr. Cuarix, They pay it through us.

The Ciramaan. You pay the 3 per cent.  Tlie amount they bill you
is for the parts and the rubber. That is all. You pay a tax on it,
but they pay no tax.

Mr. Cirapin. They pay no tax, but it is still charged.

The Crramymax. Yon both paid it before,

Mz, Crrarin. The public still pays it.

The Cuamrman. That i what I mean.

Mr. Ciapin. I should like first to answer the question that was
asked of the last witness, whether or not the manufacturers charge
the excise tax on their invoices.

Every manufacturer in America charges an excise tax of 3 per cent
on his mnvoice, and it is passed on.

Senator Haekisox. Do they charge more than they actually pay?
It was charged here by one of the ofticials of the Treasury Department
that one concern paid erronecusiv around $20,000,000.

Senator Covzexs. I think the Senator is in error. He was speak-
ing in respect to the freight.

Scenator Hannisox. The serviee charge,

Senator Covzens., Yes.

Senator Harerson. Do they do that in the service charge? Do
they collect that much erroneously !

M, CraeiN, I do not think any erroncous charges are made.

Senator Havrison, Do they charge more than they actually have
to puy out?

Mr. Crmarin, The tax of 3 per cent is always charged, and the
dealer himself, not the manufacturer. but the dealer, charges in addi-
tion a handling charge and freight for delivery of a motor car, which
is a portion of his co=t of selling.

Senator McLeax. Do they charge more for freight than the freight
costs ¢

Mr. Crearix, As far as I know, Senator, that is not done by any-
body.

The Cuamryax. Now. you are speaking of the dealer. Senator
Harrizon has reference to the manufacturer billing cars f. o. b. Detroit
and then charging freight, whatever it may be. If it is to Salt Lake
City, they would charge the freight rate from Detroit to Salt Lake
City. And if it were assembled in Ogden and shipped down from
Ogden to Salt Lake—I do not say it is—-but if it were, they charge
the full freight from Detroit to Salt Lake City just the same.

Mr. CHarIN. You are getting to the question of assembling, which
is a question for the dealers. The dealers themselves will be repre-
senied here this morning to discuss what charges they put on.

The Cuamman. You know whether the manufacturer does it or
not, do you not ¢

Mr. Cuarin. The manufacturer charges first the tax, which
appears definitely on his invoice. He does not charge the freight,
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except in instances where he himself pays the freight because he
has an assembling plant. There are very few of these.

The CuHamrmaxN. They sell all the automobiles f. 0. b. Detroit, do
they not?

Mr. CuariN, Yes, sir.  All advertising carries the statement that
it is f. o, b. Detroit, f. o. b. Kenosha, f. o. b. Indianapolis, f. o. b.
Cleveland, or wherever it may be manufactured.

The Cuairyan. Then the amount of freight that would be paid
fror?n Detroit on a car is charged as a part of the cost of that
car

Mr. CuarIN. Always.

The CuHamrMAN. Always?

My. Cuarin. Always; by all dealers.

The Cuamrman. By all dealers and by all manufacturers?

Mr. CuariN. The manufacturer himself docs not pay the freight.

The Cuairman. I do not say he does, but does he cﬂarge it?

Mr. CuariN. No. he does not charge it the dealer charges it.

The Cuamyan, He charges that amount on the cost of the car,
does he not?

Mr. CHArIN. No,sir. 'The dealer pays the freight at his end. The
manufacturer does not pay it.

Senator Couzexs. I think I may clear the matter up, if you will
permit me.

The CHamryan. Certainly.

Senator Couzexs. The Hudson Motor Car Co., for example, has
nothing to do with the freight. They assemble all their cars. Is
that correct?

Myr. CHaPIN. Yes, sir.

Senator Couzens. They have no interest in the freight. The
dealer pays the freight and fixes the freight charge. In the case
of the Chevrolet or some of the General Motors cars or the Ford
Motor Co., they ship from the manufacturing plant to their assem-
bling plants. Ior instance, to serve Washington they have an
assembling plant at Kearny, N. J., and Chester, Pa. Any man who
buys a car in Washington may go to one of these plants and drive his
car to Washington. He then charges, as in the case of the invoice
I showed the chairman this morning, a freight charge which would
have been, as I understand it, the freight charge if it had been .
shipped direct by rail all the way from Detroit to Washington.

The Cuamman. That is right.

Senator Covzexns. But that only applies to those concerns that
have assembling plants in various parts of the country, and does not
apply to any of the rest of the industry, such as the Packard. the
I-%udson, the Essex. or any other company that has ne assembling

ant.

P Senator Reep of Pennsylvania. The fact remains that they charge
freight they do not pay. .

Senator Couzens. They charge freight they do not pay the rail-
roads. If you have a plant that costs $2,000.,000 a year in Chester,
and angtlfler plant in Kearny at $2,000,000 those have to be com-

ted for.

Senator Reeo of Pennsylvania. Of course.

Senator Couzens. That is the reason they charge the consumer in
Washington the freight as though it had been shipped direct from
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Detroit to Washington. Otherwise, all the cost vi maintaining these
assembling plants would have to be added to the price. The man
in Washington pays the same as the man in Detroit who has no
freight charge.

Mr. Crarin. I might say that if it were more profitable to assemble
all over the country, my own company would have these plants. The
reason we do not have any is because of the additional cost of manu-
facture outside of our own factory.

The Cuamman, If the statement is true -as to your particular
business, it certainly is not true as to Ford. The statement shows that
he made on that plan of selling f. 0. b. Detroit some $24,000,000 a
vear. His assembling plants ~ertainly did not cost him that amount
of money.

Senator Couzens. That has nothing to do with this legislatiton.

The CrARMAN. It has something to do with whether the tax is
taken off or not.

Senator Reep of Pennsylvania. It has something to do with the
ultimate consumer getting the benefit of a reduction.

The CHAIRMAN. Yes,

Senator Reep of Pennsylvania. A typical case is that of the Pack-
ard Motor Co., of New York, which sold their model 443, 8, sedan,
f. 0. b. Detroit, for $3,750. The quotation of dealers in New York
is $3,984, the addition of $234 being divided as follows: Tax, $78.75;
extra tire and tube., $54.50; transportation, $100.75. In checking
up the records of that company, the actual cost of transportation
of that car from Detroit to New York was $61. The company has
profited to the extent of $39.75 in freiiht charges, even if they
brought the car from Detroit to New York, and if they assembled 1t
in New York, presumably they made a further saving.

Now, if that is they way they construct their bills, what chance
has the ultimate purchaser of the car got to have any advantage of
anir reduction in this tax?

fr. Cuarv. I will answer that immediately. As I say, the in-
dustry is unanimous, and that includes the Ford Co., which does
not happen to be a member of our organization, in the statement
that the minute this tax bill is signed taking off the automobile tax
just that moment throughout the United States the delivered prices
of all motor cars will be reduced by the amount of the tax.

Senator Kiva. But they have been reduced during the past year,
according to the advertisements, without any diminution in the tax.

Mr. CHariN. I am talking about the dealers’ prices. The list price
on motor cars in all advertising is given as £, 0. b. the factory.

Senotor Kine. Because of the keen competition greater reductions
have been promised. Have not some of these reductions been
promised regardless of the tax, and will they not be made whether
there is any tax or not?

Mr. Craris. That is purely a competitive situation. I presume
my own company has had as much to do with price-cutting as any
company. We have always lowered the price at every oopg)ortunity,
and have done it intentionally, because we believed it ‘good business.

Senator Rexp of Pennsylvania. Is the Armleder Motor Co., of Cin-
cinnati, a member of your association?

99310—28——0
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Mr. CrarIN. No, sir. ‘

Senator Reep of Pennsylvania. They manufacture trucks?

Mr. Cuarin. I believe they do.

Senator Reep of Pennsylvania. It is reported to me that prior to
the repeal of the tax on trucks in the 1926 act their quoted price was
$3,000 plus $90 for tax; that immediately after the tax was repealed
their quotation on the same truck was raised to $3,090 f. o. b. Cin-
cinnati, Do you know of many cases like that?

Mr. CrarIN. There are practically no cases like that, but you must
take this for granted: That the cost of manufacturing of motor
cars will sometimes go up and down with individual companies.

Senator ReEp of Pennsylvania. The coincidence in this case is that
it went up the amount of the tax two days after the tax was repealed.

Mr. CaariN. They evidently found they could not make money.

Senator Reep of Pennsylvania. It has been suggested that they fig-
ured the purchaser had always paid $3,090, and would be willing to
do it in the future.

Mr. Cuarin. All companies raise and lower their prices without
reference to any other company. If there is any one thing that
proves there is no combination in restraint of trade in the motor
industry it is the variation in prices. On the very day some com-
panies will lower prices other companies will raise prices.

Senator Ence. Let me see if I get this correctly. Do I understand
that, should the tax be eliminated entirely or in part, immediately
upon that becoming a law all the motor companies in this association
will publicly announce that their present prices for cars, f. o. b. the
place of manufacture, plus, of course, the freight rate from that
place of manufacture to point of delivery, will be reduced in an
amount equivalent to the amount of the lowered tax?

Mr. Cuarin. Not the list prices. These never include the war tax.
All advertising states that the war tax is extra. I refer to the
dealer’s price.

Senator Epge. When you say the “list price,” that is the price that
is advertised, is it not?

Mr. Cuarin. The f. o. b. Detroit price, which does not include the
war tax, as you will notice. I want to make that very plain. We do
not try to deceive anybodf. We always make it evident in our adver-
tising that the buyer of the car pays that tax, and he would anyway.
He pays all taxes in the cost of anything he buys. He has to. Our
method of operation would be this: The minute this bill is signed
taking this tax off, every manufacturer will get in touch with his
distributing organization and dealers throughout the country, and
the dealer’s price will be lowered by the amount of the tax.

I can say very frankly that we have a precedent for this. Two
years ago you reduced the tax on passenger cars from 5 to 3 per
cent. That was made effective not on the date of the passage of the
bill, but was made effective a month after the signature of the bil..
What was the result? The result was a tremendous hardship upon
the automobile industry, because business almost stopped. Almost
every manufacturer in the business out of his own treasury con-
tributed the amount of the tax for that month, and instructed the
dealers to reduce the car by the amount of the tax immediately and
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not wait the full month., I do not know how much money it cost the
industry, but it was a great deal.

The Cuamrman. I would like to see all the excise taxes removed
from this bill, there is no doubt about that, but evidently from the
amount we can reduce the tax that can not be done. It 1s the duty
of the committee to decide what is best to be done to relieve those
who are the most needy, and, therefore, we want to hear you on that
point, as well as others who pay the excise tax. )

Senator McLran. Before you leave the point you were just dis-
cussing, suppose the tax is $50. If we should repeal that tax you
would not charge it? Naturally, you would not add the tax?

Mr. CuarIN. We could not.

. Sgnator McLeaN. But do you propose to reduce the price another
50

Mr. CuariN, No, sir. The dealer’s price on the car, which includes

that $50, would be lowered 350.

Senator McLean. Naturally, you would not charge the tax after
the law is repealed.

Mr. CuariN. No, sir. I understand that Foint has been brought
up, and I want to make it clear that that will automatically come off
the day that law is signed removing this tax.

Senator Ence. Your list price does not now include the tax, does it

Mr. Cuapin. It never has, and we make that clear to the public.

Senator HakrisoN. That is a charge that could not be made against
any of the automobile manufacturers except those that have the
assembling plants. Is that not true?

Mr. CuariN. Yes, sir. My own answer to that would be the fact
that while we are probably the third or fourth largest manufacturer
in the world, we have no assembling plant in this countr{v.

Senator HakrisoN. How many companies have assembling plants?

Mr. Cuarin. 1 think not over two, possibly three.

Senator HarrisonN. General Motors, and Ford, and what other
concerns?

Mr. CuariN. No other one that I know of.

The Cnairmax. Do not the PPackard people have them?

Mr. Cuarin. No, sir.

Senator Harrison, If there is anything in the charge, it could only
be charged against those two concerns? '

Mr. CuariN. As far as I know, Ford and Cheverolet are the only
two manufacturers, making the lowest priced cars in the greatest
quantity, who have found they can affeid to run assembling plants.

Senator Harrisox. Is Ford or General Motors represented here?

Mr. CuarIN. General Motors is.

Senator Warsu. Of course, they have to pay freight charges on the
parts shipped from the central factory to the assembling plant.

Mr. CHarIN. Yes, sir. And the cost of manufacture, when you
get into a small assembling plant, is very much greater than in the
case of your own plant, where you will turn out 1,500 or 2,000 or
more cars a day. It is no fun running an assembling plant. I can
state that. They simply do this: They do help business in the par-
ticular section in which they are located. We would all like to have
them, but we can not profitably operate them.
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Senator McLeax. Just how do they help the industry?

Mr. Cnarin. They give a good deal of empIO{ment to the par-
ticular section in which they are located. They buy quite a lot of
materials.

The CuarmaNn. Can you express the view of the automobile as-
sociation in this respect: Would you prefer the 3 per cent tax to be
taken off from automobiles entirely, and if that be done, one-half of
1 per cent increase over what we intended to increase the corpora-
tion tax?

Mr. CarariN. I can answer that very readil; We talked to Presi-
dent Coolidge some time this last fall). The President asked us that
very question, and our answer was this, as given by Mr. Erskine.
president of the Studebaker Co., and the industry will stand back
of it. His answer was that our first interest is for the purchaser of
our own product. We believe he is entitled to every protection we
can give him, and I think the reputation of the motor industry is
pretty good with the people for being fair with them and giving
them the lowest poussible price on our product. We feel that primar-
ily the motor tax should be removed, and we believe also you are
going to find it possible to lower the corporation tax.

Tfhe Q(‘IIAIRMAN. That is not what I asked you. Which wonld you

refer
P Mr. Cuarin. We prefer the elimination of the motor tax.

Senator Eoce. The elimination of the motor tax?

Mr. CuariN. Yes, sir.

Senator Kinc. And an increase in the corporation tax?

Mr. CuariN. That is the province of you gentlemen.

Senator King. If the alternative should be })resented to you, you
would prefer the elimination of the motor tax

Mr. CuarIN. For the benefit of 22,000.000 car owners in this
country ; yes, sir.

Senator King. Let me ask you one question in the light of the
suggestion made by Senator Reed. Do you think the manufacturers
have been absolutely accurate in the charges which they have made
for freight? The case to which Senator Reed called attention indi-
cates that they have billed the purchaser thirty-odd dollars more
for freigiit charpes than they actually paid.

Mr. CraPiN. The answer tc that is that the bill for transportation
charges included what is known as handiiig, which includes the
expense of taking the car out and putting it in shape for delivery.
ghetre is a customary charge for this by every dealer in the United

tates.

Senator Kina. What is that average charge for so-called handling
and service?

Mr. CaariN. I have no idea. It would probably vary from $6
to $30 or $40, depending on the size of the car.

Senator Kine. Can you conceive of a charge of $40 for a so-
called service and handling that is legitimate and honest?

Mr. CaariN. Well, Senator, my best answer to you is that the
competition in the automobile business is very keen, and if there is
anything in the world that every dealer and every manufacturer
is vitally concerned in, it is delivering their cars at the lowest
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poss&it:]v price which will permit them to keep business going
steadily.

Sena)t'or Ki~xe. Competition is not so great or keen as to materially
affect the earnings of General Motors and Mr. Ford and perhaps
others. Their earnings were stupendous. almost greater than any
industry in the United States. If competition is so keen as you
have indicated. how do you account for the enormous earnings of
those companies?

Mr. Cuarix. I do not think Mr. Ford has made any statement of
his past vear’s earnings.

Senator Kinc. Well, you know the situation of Mr. Ford. I do
not think that is a fair answer to my question. You do not mean
to say Mr. Ford’s earnings in the past have not been great. do vou?

Mr. CuariN. I am speaking of the past year.

Senator Kixc¢. But eliminating the past vear. when he was chang-
ing the tin lizzie to a superior kind of car. what do you say?

Mr. Crariy. He went through the same trouble that every manu-
fucturer has gone through. There is no guarantee that any one car
is going to be successful year after year, and if yvou go back through
the history of the automobile business you will find the mortalities
among the mannfacturers have been as great as those in any other
industry. There is no reasonable presumption that any company
will make money vear after year. The only reason the so-called stu-
pendous earnings that vou mentioned have come about is because
of the tremendous volume this industry enjoys. due to the fact that
the manufacturers everywhere in the country have adopted methods
of manufacturing that have been copied more than any other in-
dustry’s methods. not only in this country. but throughout the world.

Senator Kinc. You do not mean to deny that the automobile in-
dustry in the United States has made enormous profits, do you?

Mr. Cuarin. I think it has, and it is quite ertitled to them, be-
cause it has shown the way to all industries as to a better method of
manufacturing. If you will divide the total profits of any company
by the number of cars turned out I do not think yon would criticize
their earnings in any instance.

Sdenator Kixa. I do criticize the enormous profits that some have
made.

Mr. Cuari. If you divide it by the total number of cars, you will
find it is not very much.

Senator Kina. What were the earnings of (ieneral Motors this
last year?

Mr. CuariN. 1 could not say.

Senator Harrisos. The question wis asked you whether or nol, if
you had to determine whether you would get an eliminaticn of the
tax on automobiles or take a reduction in the corporation tax, and
your answer was that first yon would take the deduction in the tax
on_automobiles.

Mr. CHaPIN. Yes, sir.

Senator HarrisoN. And then take as much reduction as you could
get in the corporation tax?

Mr. CaariN. Yes, sir.

Senator HarrisoN. To eliminate the tax on automobiles it would
amount to about $66.000,000, would it not?
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Mr. CraPIN. Just about that amount.

Senator HarrrsoN. Under the estimate of the Treasury you would
still have about $124,000,000 to reduce the corporation tax and some
other tax, would you not?

Mr. CuariN. Yes, sir; under their present figures, I believe.

Senator Barkiey. If the Treasury's figures are wrong again, we
might reduce the corporation tax still more.

Mr. Cuarix. Every time there has been a reduction of war-time
taxes the representatives of our industry have come before commit-
tees of Congress in opposition to the motor excise tax. The record of
these hearings constitute a complete discussion of the issues. This is
particularly true of the appearance made by Mr. George M. Graham,
at the hearings before the Ways and Means Committee of the House
of Representatives,on November 7,1927. As a matter of saving your
time, I would suggest now that your committee can obtain a clear
view of the whole question by reference to the printed report of those
proceedings. Mr. Graham made a complete presentation and it is
all a matter of record.

The Ciamman. We have that record.

Mr. CuariN. That we have been able to make our case, I think,
is best demonstrated by the several votes which Congress has taken
on this matter.

Thus, in 1924, you reduced by 50 per cent the tax on tires, parts,
and accessories and entirely exempted from taxation motor-truck
chassis with a wholesale valuation of $1.000 or less, as well as truck
bodies having a wholesale value of less than $200.

Senator Barkrey. The other day Mr. Mills of the Treasury
Department suggested that when that tax was removed from auto-
mobile parts the manufacturers of all those parts went right on
collecting the same amount from the public that they did before.
Do you know whether that is true or not ¢

Mr. CuapriN. I do not know whether that is true or not. It
might be true in a few cases, but I could not tell what individual
companies are doing in isolated instances. The handling of parts
is something that is very difficult, because it involves changing costs
every day. You know what a car costs, but to-day you may build
enough parts to last for a year, and the cost of parts varies greatly
in every plant. '

Senator BarxrLey. It would be much more easy to apply that re-
duction to a part than a whole car, would it not?

Mr. Cuarin. No, sir, Senator; it would not.

In February, 1926, you eliminated the tax on trucks, tires, parts,
and accessories. One month later the tax on motor cycles and on
passenger cars, including busses, was reduced from 5 to 3 per cent.

As a result of the hearings last November, the Ways and Means
Committee voted in this session to report out a 50 per cent reduction
in the passenger-car taxes. Later, when the House considered the
subject that body voted to entirely repeal the motor taxes. ,

In the light of the past attitude of the Senate and the present
vote by the House, we feel that a prolonged discussion now would
suntplg' serve to take the time of a committee which is already fully
posted.
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In the interval since the House voted, however, statements have
been made by the Undersecretary of the Treasury, Mr. Ogden Mills,
on behalf of the Secretary which we feel should be answered in fair-
ness to ourselves and to our customers, the owners of 20,000,000 pas-
senger-motor vehicles now in operation in the United States.

In his statement before the members of the Ways and Means
Committee, Mr. Mills stamped the automobile as a “semiluxury”
and recommended that these taxes should be continued as a perma-
nent phase of a peace-time program. He also stated that it would be
inequitable to the railroads if the motor tax were repealed.

Evidently Mr. Mills did not find that his argument respecting the
car as a “ semiluxury ” or as a rail competitor fell on fruitful ground,
because he makes no further reference to it in his talk before your
committee. But he does recommend to you continuance of the tax
and also says the demand for its repeal—
does not come from the automobile purchasers but from the manufacturers and
dealers who have organized an intensive propaganda and of necessity do not
look upon our tax problems as a whole, but concentrate their attention on the
one tax which they believe affects their own interests.

In this statement, as in others which he has made during the course
of consideration of these taxes, Mr. Mills has either failed to famil-
iarize himself with the position of the motor industry or he has
ignored it. Yet, Mr. Mills has been a member of the Ways and
Means Committee and has heard our position stated in detail
repeatedly.

t is true that the manufacturers believe that this tax should be
repealed ; but it is not true that it is the one tax which they believe
affects their own interests.

Our plea for the repeal of the motor excise tax is and has been
based primarily on the question of fairness.

If we were considering simply our immediate interests, we would
ignore the excise taxes which we pass on to the consumer and would
ask for relief first from the corporation tax which we do pay.

But we hold that as manufacturers we have a responsibility to
gur customers and we believe that that responsibility should come

rst.

We have no objection now nor have we ever had any objection to
paying any tax as an industry which all industries are called upon

to pay.

lgut we protest the continuation of any tax which singles out the
user of the commodity which we sell for a discriminatory levy.

We protest it more because the whole trend in Congress since
the conclusion of the war has been to repeal these excise taxes when
and as revenue needs Eermitted, until to-day automabiles are left
alone in a category with pistols.

Senator Reep of Pennsylvania. Oh, no; tobacco.

Mr. CurarIN. I refer to war-excise taxes. The tobacco tax was on
before the war.,

The CrarMAN, They were all increased.

Mr. CrAPIN. When Mr. Mills says that we are alone in the effort
to have these taxes removed he ignores the farm and motor user
organizations who are here and who can speak for themselves.
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When he says that the manufacturers have organized an intensive
propaganda, he states a fact which has been generally known for
years and which we so far from concealing have stated to the
Cfon(mlggess and to the public as frankly and directly as we are capable
of doing.

He fﬁls to tell vou, however, that in conversation with the Secre-
tary of the Treasury representatives of the industry, three of whom
are present here to-day, as well as Members of Congress were told
two years ago that the Treasury had no objection to the removal
of these taxes when and as revenue needs permitted. It was not until
Mr. Mills’s appearance before the Ways and Means Committee, last
November, that the industry had any intimation of the change in
the attitude of the Treasury Department.

Senator Kina. Was there any change in their attitude? Was not
the attitude of the Treasury Department that they had no objection
to the removal of the excise tax. when and as the needs of the
Treasury justified it. and their contention now is that the con-
dition of the Treasury is such that it would not justify the removal
of this tax? Is there any inconsistency about it?

Mr. CHarIx. Yes, sir; in the statement before the Ways and
Means Committee of the House of Representatives, it was specifically
said by the Treasury Department that they believed this war excise
tax should be a permanent tax upon motor vehicles.

Senator Kine. Upon some theory that the situation of the country
and increasing the appropriations by Congress demanded that some
fixed source of revenue should be established. T suppose that was the
argument.

Mr. Caarr~y. It was a complete reversal upon the part of the
Treasury Department.

Senator Reep of Pennsylvania. I notice the annual report of the
Secretary of the Treasury for the last year recommended against
the removal of this tax.

Mr. CrariN. They wanted to keep it on permanently.

Senator Reep of Pennsylvania. Yes. That same recommendation
was made in the annual report of last year.

Mr. CuariN. With reference to the railroad situation, I was
curious to see just what the attitude of the railroad executives
might be, so I wrote the presidents of all the leading roads. Unan-
imously they have advised me they have no objection to the removal
of our tax and in 12 instances said they helieved it should be re-
pealed. I think that answers that question very completely.

The attitude of the railroad presidents is the more interesting
because it reflects the viewpoint of transportation men interested in
providing the public with efficient transportation at low cost.

We submit that the motor vehicle to-day forms one of our greatest
transportation resources. Yet, while Congress repealed the tax on
the use of railroad transportation shortly after the close of the war,
the tax still remains on highway transport.

Mr. Mills has attempted to *:l..er becloud the issue by saying
that the users should contribute to roads, and in a letter written by
the director of the Bureau of the Budget and filed with the Senate
Committee on Post Offices and Post Roads, we find this comment
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made on Senator Phipps's bill providing for the authorization for
Federal aid appropriations:

I have to advise that if th- existing Federal tax on automobiles is repealed,
the proposed legislation wou'd be in conflict with the finuncial program of
the President,

Yet it is a fact, as yoa gentlemen know, that there is no relation
between Federal aid and the motor excise tax. Federal aid was es-
tablished in 1916 as a basic policy of our Government, and installed
at that time. The excise tax was not imposed until the war, and
would not have been imposed then if it had not been for the war.

Mvr. Mills has utterly ignored the fact that the motor users of the
country are to-day paying about $700,000,000 in special and personal
property taxes to the States and municipalities exclusive of the war
excise taxes. This sum is more than enough to meet the current
costs of all highway improvement, yet everybody receives a return
from highway improvement.

To date, the Federal Government has actually spent about $600,-
000,000 for Federal highway aid, yet it has collected in these war
excise taxes alone more than $1,000,000,000 from motor users. So
we have a credit of at least $400,000,000.

Senator Curtis. Yes, but you have to pay it in the other tax. You
could not fairly limit yourself to one tax.

Mr. Cuarin. We pay for more than we have ever gotten back.

Senator Curtis. Everybody else has. None of us gets back what
we pay out for taxes.

Senator Reep of Pennsylvania. Somebody has got to pay for that
war.

Mr. Cuarin. Finally, the Federal Government has a very direct
interest in highway improvement. Without highways our national
defense, our Postal Service, our interstate commerce would suffer
an irreparable damage. The Constitution states ~pecifically that
roads are a matter of general welfare.

Bg what conceivable stretch of the imagination, then, can Federal
aid be predicated upon continuance of niotor excise taxes?

Mr. Chairman and members of the Finance Committee, there is
but one other point which we would like to impress upon you.

The whole policy of the motor industry since its organization has
been a consistent and persistent effort to drive down the cost of cars
to the users while maintaining quality.

How successful we have been every man here to-day who is a car
user has reason to know.

The dollar buys more in the motor car to-day in respect to the 1913
dollar than it will buy of any other commodity. .

Senator KiNng. What do you say as to the quality of cars to-day
compared with the quality 10 years ago? ‘

r. CrapiN. Far greater, much better.

The Cramrman. I think your statement is a little too broad when
you say it will buy more in the automobile industry than any other
commodity manufactured.

Mr. CraaPIN. Statistics that have been brought together by differ-
ent organizations demonstrate that point.

The Ciarrman. I can tell you a number of others.
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Senator HarrisoN. What are they?

Senator S»roor. One is the sugar industry that you have always
wanted to bill.

Mr. Cuarin. Nothing has been left undone on our part to offer
greater values to the public. Whole factories have been scrapped to
make way for improved machinery. Research laboratories have been
constantly maintained to find ways and means of cutting costs.

In our effort to provide modern transportation to the American
ublic at low cost we have gone far afield to search out new methods,
oth of production and operation.

Inevitably, we come to some barriers which we alone can not break

down. One of these is the discriminatory motor-excise tax.

The' motor-excise tax no longer has any justification other than
that it is easy to collect.

We ask you to repeal it, not for our relief, but for the relief of the
men and women wﬁo buy the vehicles which we sell, and who will
receive the full amount of the reduction.

Senator Reep of Pennsylvania. Mr. Chairman, I will have to ask
to be excused to go to another committee. I would like to say that
I do not think there is anything to be criticized in the large profits
that are made by these companies, because I think they have earned
them. I think they have given the public a return for what the
public has given them. But I do feel that in respect to a semiluxury,
as the pleasure automobile is, there is as much justification for a tax
as there is on tobacco. The tax on tobacco, in many cases, is 40 per
cent of the sales price to the customer.

Mr. Cuarix. 1t is a long argument between luxury, semiluxury,
and necessity. I can simdply suggest that if you stop using all motor
cars in this country to-day you would have the most serious upset
in business that ever happened in America.

Senator Reep of Pennsylvania. I quite believe that.

Mr. CuariN. In other words, the motor car has become such a
necessity that everything we do is bound up in its use.

Senator Reep of Pennsylvania. But the roads on Sunday are not
filled with auton biles that are driving as a matter of necessity.

Senator Epce. 1 would not call it altogether a luxury.

Senator Reep of Pennsylvania. I did not. I said “semiluxury.”

Senator BarkLeY. Before the automobile came along, a horse and
buggy on a moon-light night was considered a luxury.

The CuairmaN. Thank you very much, Mr. Chapin.

(Whereupon at 12 noon, a recess was taken until 2 p. m.)

AFTER RECESS

The committee resumed at 2 o’clock p. m., in its committee room in
the Capitol, Senator Reed Smoot presiding.

The CualrMAN. The committee will come to order, and we will
proceed with our hearings.

Senator Robinson, I believe you have a gentleman who desires to
be heard.

Senator Rorinson of Indiana. I do, Mr. Chairman, and I wish to
say that I proposed an amendment to H. R. 1, which reads as follows:
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On page 19, line 4, insert the following after the word * business

;)r attend;)ng meetings of trade or busincss osrganizations of which the taxpayer
S a member.

That would permit physicians in going to and from clinics and
State and national conventions and the like to make deductions for
the expense incurred in going back and forth and at the place of meet-
ing, in the interest of science, the preservation of health, and all that
sort of thing. Doctor Woodward is here. He is the head of the
organization and I should like to introduce him to the committee.
He can tell the committee much more than I can about this matter.

The Cuamrman. Very well, the committee will be glad to hear
Doctor Woodward. But I will just say that in the case of every
revenue bill we have had under consideration this same subject matter
has been up.

Senator %omxsox of Indiana. Yes; and I think the revenue bill
has been wrong up to date because it did not take care of it.

The Cuamryman. Very well. The committee will be glad to hear
Doctor Woodward.

STATEMENT OF DR. WILLIAM C. WOODWARD, EXECUTIVE SECRE-
TARY BUREAU OF LEGAL MEDICINE AND LEGISLATION,
AMERICAN MEDICAL ASSOCIATION, CHICAGO, ILL.

Doctor Woopwarp. Mr. Chairman and gentlemen of the committee,
the purpose of this amendment is to clarify the revenue act so as tn
procure for physicians the same right of deduction that is now ac-
corded to all other professional and business men and to corporations.

The CHAIRMAN. %o not say “ to clarify,” but to amend.

Doctor Woobpwarp. Well, we would like you to amend the bill, if
you will. 'We are not asking for any difference in rate, or anything
of that sort.

The CHairman. I understand that.

Doctor Woobpwarp. The revenue act as it now stands authorizes the
deduction of “traveling expenses, including the entire amount ex-
pended for meals and lodging while away from home in the pursuit
of a trade or business.” That appears in paragraph 1, subsection (a)
of section 214. The Commissioner of Il:lternal Revenue, however,
denies to physicians the right to deduct traveling expenses incurred
in attending meetings of physicians, surgeons, and their professional
organizations,

On June 26, 1922, the Commissioner of Internal Revenue promul-
gated a ruling as follows:

Amounts expended by a physician for railroad and Pullman fares and hotel
bills in anttending a medical convention are not ordinary and nccessary expenses
incurred in the pursuit of his profession and do not constitute allowable
deductions in his return.

That ruling was promulgated without a hearing and without an
investigation. It places physicians of the country in a class by
themselves. The matter was fought out in the case of ministers, and
the Board of Tax Appeals authorized ministers to deduct similar ex-
penses. It is allegeg in various letters that have been written that
there is an obligation on the part of ministers to attend their meet-
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ings. However, no such rule or showing of any such obligation was
gresented by the minister’s attorney in the course of the hearing.

hat a minister is under such an obligation I have no doubt, but it is
the same moral obligation that all professional men are under to
keep themselves abreast of their calling. And in his very arguments
and briefs you will find that the minister’s counsel refers to the fact
that the case is a case of interest to professional men, and especially
to ministers; but he does not limit hisplea to the claims of ministers.

Senator WatsoN. You think that doctors of medicine and doctors
of divinity ought to be on the same plane.

Doctor Wuopwarp. With respect to tax deductions, if you please,
yes.

The CuaaikmanN. But not as to fees, however.

Doctor Woopwarp. A closer comparison, however, may arise in the
case of chemists. A professor at the University of Pittsburgh was
denied the right to make deductions. He carried the case to the
Board of Tax Appeals, and the board decided that chemists, in this
case a professor in the University of Pittsburgh, might deduct travel-
ing expenses incurred in attending various professional meetings.
Now, Mr. Chairman, it is alleged in various statements and letters I
have seen that that particular professor wax under some obligation
to attend meetings, but there is nothing in the record to show that he
was under any more obligation to attend the meeting than any other
professional man is under similar obligations. Moreover, if you
will refer to the record in that case you will find that counsel for the
chemist argued substantially in favor of physicians, referring by way
of illustration to physicians and surgeons.

You will find, too—

Senator Warson. Mr. Chairman, what difference would this make
in the revenue returns?

The CHairMAN. We have not an estimate on it.

Senator WatsoN. Doctor Woodward, have you had anybody to
make an estimate of ‘he difference your proposed change would make
in the revenues of the GGovernment ¢

Doctor Woopwarp. It is impossible to say under this ruling because
no one knows to what extent persons other than physir’- ns are now
denied the right to make deductions on this account. M impression
is that they are denied that permission very, very seldom. because
we got few responses to letters we wrote asking people to join with
us in the movement.

There is nothing to indicate that the collectors of internal revenue
here. there, and elsewhere can not permit a deduction in the case of
anyone save a physician; but in the case of the physician there is a
hard and fast rule thut a deduction may not be made for this purpose.
So far as the medical profession is concerned the total amevat in-
volved is probably $100,000 a year. I have figured that out rather
carefully. We are interested to a considerable extent, of course, in
our own organization, and we figure that our own members in at-
tending our single annual meeting are mulcted of as much as $20,000
to $25,000 a year because of this ruling,

Mr. Chairman and gentlemen of the committee, all that we ask is
that the physicians of the country be placed on absolutely the same
plane as other people are.
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The CrairMaN. They are on the same plane now as are attorneys.

Doctor Woopwarn. But there is no ruling as to them.

Senator RoBinsoN of Indiana. There is a different ruling as to
physicians, placing them in a class all to themselves in this matter.

‘The CralkMaN. Do you mean to tell this committee that attorneys
can go to a gathering and deduct their expensest

Senator RopiNsoN of Indiana, I mean to say that they probably
do it in man%' cases, and because taere is no particular ruling applying
to their profession.

Doctor Woopwarp. There has been no definite ruling made on the
subject of attorneys at law, but there has been a definite and distinct
ruling made in the case of physicians, and therefore the collectors
of internal revenue are on notice as to physicians.

The CHammaN. There is no necessity for making a ruling on a
matter until a case con.es uﬁ to the department. But the depart-
ment would not permit it if they had the case raised. Do you gentle-
men here present who are connected with the automobile industry,
get your expenses deducted for such trips?

A Voice. No.

The CHairmaN. You never tried to deduct your expenses on such
trips, did you?

nother Voice. No; except while traveling on corporation busi-
ness.

The CaairmMaN. I mean while traveling on a trip of this kind, your
own personal expenses.

The Vorce. No.

Senator RopinsoN of Indiana. I should like to read this ruling
from the Treasury Department.

The CrairMax. I am not talking about the ruling.

Senator RoBinson of Indiana. As showing discriminations against
physicians, and physicians only:

 The burean has not made any general ruling in regard to deductibility of
traveling expenses incurred by buslness men, tradesmen, laboring men, and
professional men other than physicians.

The Crairmax. But that is the only one that has come there.
You can not cite a case against the others because no case has heen
presented there. And nobody has come to ask us since 1922 except
physicians.

Senator RominsoN of Indiana. In the Silverman case that was
done, and—

The CHaikmaN. He was a professor of chemistry. He was not
a chemist like we have out here in the mines in Utah, some of whom
come here every year to a convention.

Senator RoBinson of Indiana. What difference does it make in
principle?
| TgedCHAIRMAN. That is what the Iniernal Revenue Bureau has
decided.

Doctor Woobpwarp. Here is the statement made in the Silverman
case in the course of the argument before the Board of Tax Appeals:

The moment a corporation enters into this situation and sendn Its officers
anywhere it Is treated ax an ordin.ary cost of corporation bus ness.
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Now, we see no reason why the physician should not be allowed
to support himself and to pay his own expenses when a corporation
can pay the expense of its own particular persons.

Senator WarsoN. What class of persons attending meetings of
that kind have their expenses paid by corporations?

Doctor Woopwarp. Well, for instance, some physicians do when
they are connected with corporations. But this particular case to
which I have referred was that of a chemist and it refers to chemists,
engineers, and others.

lThe CrarmMaN. He was a professor of chemistry and did nothing
else.

Doctor Woopwarp. But we will draw a garal]el between the phy-
sician and the business man. In the case of Julius Forstman, docket
No. 2521, Board of Tax Appeals, Forstman was allowed by the cor-
poration by which he was employed $18,000 a year to cover enter-
tainment and traveling expenses. The expenses were incurred in the
interest of the company by entertainment in his home and elsewhere,
and in traveling, for the purp: ze of buying and selling merchandise
and in keeping in touch with the fashions of the United States and
in foreign countries.

Now, there was no question asked as to the deductibility of those
expenses. In the body of the decision the Board of Tax Appeals
says:

The commissioner does not contend that expenses incurred by petitioner in
traveling and entertainment on behalf of the company are not deductible.

Now, we certainly feel that if a man can travel in the United
States and abroad for the purpose of keeping in touch with fashions
and ordinary styles, if you will, that a physician ought to be per-
mitted to travel for the purpose of keeping in touch with science and
the art of medicine, which 1s, after all, for the benefit of the people.
The deduction in the Forstman case had reference, by the way, to a
commercial organization. These deductions in which we are inter-
ested have reference to organizations that are not profit-making
organizations.

he whole policy of the Government has been to support and to
encourage organizations of this sort. But here when a physician is
willing to give his time and money for the support of the activities
of these very organizations, the ruling of the Commissioner of
Internal Revenue comes along and says, “If you do, we shall tax
you for doing it.” That is the long an the short of the situation.

The CuarmaN. The physician who goes to a convention goes to
learn what he can from the addresses that may be made, and to meet
and talk with other physicians and get their views; to discuss what
fees they should charge, and really what can be accomplished by
way of new processes and inventions or new ideas that are promul-

ted or are under investigation. That is what they are there for.

Doctor Woopwarp. Of course, to keep himself abreast of the best
thtg;liis in his profession, for the benefit of his patients and the

ublic.
P The CuamMaN, For himself, too.

Doctor Woopwarp. Here is a ruling promulgated by the Commis-
sioner of Internal Revenue in reference to corporations, and we can
see no reason why they are permitted to have the benefit of these
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deductions and physicians are denied such benefit. You will ﬁnd
in a bulletin issued by the Chamber of Commerce of the United
State, General No. 806, dated December 31, 1926, the following:
Deductions with respect to chambers of commerce: In response to a request
from the National Chamber of Commerce for a ruling, the Bureau of Internal
Revenue has held that traveling expenses paid by a corporation sending an
officer or employee to a convention, of either the Chamber of Commerce of
the United States or the International Chamber of Commerce, are deductible
as business expenses by the corporation. The presumption when a sole pro-
prietorship or partnership sends one of the members to such a convention that
the expenses are incurred for the pleasure of the individual rather than for
!tlhe bu?gxless of the firm does not apply with respect to corporations, the bureau
as ruled.

The CrairmaN. That is true.

Doctor Woobpwarp. It is certainly illogical when it says that a
gentleman sent to such a meeting at the expense of a corporation
goes less for his own pleasure than for the benefit of the corpora-
tion. If there is any difference at all, it might be expected that the
man who goes at samebody else’s expense is much more apt to in-
dulge in side entertainment than the man who goes at his own ex-
penses, the professional man, the physician, if you will—who goes
to fit himself to carry on his profession.

I think there is clearly shown an injustice against the physician
in the statement of the commissioner that he has issued no such
ruling with respect to any other group. If that is a fair ruling let
him issue it against other business and professional men who sim-
ilarly attend conventions, meetings, or other gatherings, or else re-
scind this ruling which has been made to apply to medical men.
Unless that is done, the 94,000 medical men whom I represent will
continue to think that they are being grossly discriminated against.

Senator SHORTRIDGE. Let me see if I understand the situation: In
the case of a representative of the chamber of commerce who goes,
we will say, from San Francisco to New York, and incurs’ certain
expenses, d}:)es he under the ruling have his expenses deducted ?

octor WWoopwarp. Yes, sir.

The CHAIRMAN. Not to him. .

Senator SxorTRIDGE. To the chamber of commerce. But if 2 mem-
ber of the medical profession of California proceeds, we will say
to Philadelphia to attend a national gathering of physicians and
surg;ons:; his expenses are not deductible, is that the way I under-
stand it

Doctor Woopwarp. No; they are not deductible according to the
ruling made by the Commissioner of Internal Revenue.

The CHamyan. Senator Shortridge, the only mistake you make
in the comparison, is about the chamber of commerce. It does not
pay any tax at all. No chamber of commerce in the United States
pays a tax. _

octor Woobpwarp. But corporations, members thereof, do pay

taxes?

The CHairMaN. But a chamber of commerce is not a corporation
in that sense at least, '

Doctor Woopwarp. But the Chamber of Commerce of the United
States is a representative body.

The Cuamman. They are exempt. They do not pay any tax.
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Doctor Woopwarp., But the corporations that are represented at
those meetings do pay taxes.

The CuamrMaN. And therefore, even if they did pay the expenses
of representatives, the chamber of commerce would not have any-
thing from which to deduct those expenses. ]

Doctor Woopwarn. But the corporations represented in it do pay
the expenses of their representatives.

Senator SHORTRIDGE. Is not there a preference given to repre-
sentatives of commercial bodies and representatives of educational
bodies over other organizations, such as an organized body of physi-
cians and surgeons?

The CrairMaN. The law provides, and has always provided, that
a corporation that pays money out of the profits of the institution
to send a man on the business of the institution shall have that pay-
ment deducted from their profits,

Senator Epce. That is, any corporation organized for profit?

The CHAIRMAN. Yes,

Senator SuorTRIDGE. How about this organization of physicians?
Take the case I have suggested of the physician going from San
Francisco to Philadelphia to attend a gathering, may his expenses
be deducted from his income-tax return?

The CuairmaN. The only 3uestion involved is this: The depart-
ment ruiced that a physician doing business in Washington, or any-
where else, can have any kind of exemption on anything else, the
same as a merchant can have engaged in business. But if he goes
to a convention of physicians, his expenses for that trip are not
deductible from his net income. That is the ruling, and it would be
the same way as to the automobile association. They can not de-
duct it. If one of these automobile association men sitting here in
the room should go to a convention, and they are having conven-
tions almost all the time, such expenses are not deductibie.

Senator WarsoN. Well, Mr. Chairman, you better not put it into
their heads or they may be asking for it next thing you know.

Doctor Woopwarp. I doubt if there is one present who does not
deduct such expenses.

The Crairman. If they did that deduction would not be allowed.

Senator RopinsoN of Indiana. Here is an answer I should like to
make to the question propounded by Senator Shortridge: That in
any other profession or business the taxpayer can make deductions
and they can be ruled on by the local collector of internal revenue.
But with reference to physicians and surgeons, and with reference
to them alone, the Commissioner of Internal Revenue has promul-
gated a ruling that they may not even attempt to make a deduc-
tion.

Senator SHorRTRIDGE. Why is that so?

The CrairMaN. Because that is the only case that has ever come
up for a 1uling.

Senator RoBinson of Indiana. These cases ure coming up all the
time.
l.'The CuArMAN. Yes, as to physicians. This is the wording of the

we

All ordinary and necessary expenses paid or incurred during the taxable year
in carrying out any trade or business.
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In the case of a physician going to a convention it is the ruling
that it is not an ordinary or necessary expense.

Senator SHorTRIDGE. But why should it not fall into the same cate-
gory? Why, for instance, in the case of a physician proceeding from
San Francisco to Philadelphia, there to meet others enga%:ed in the
same profession or calling, as in the case of a merchant, why should
not such expenses be considered ordinary and necessary expenses#

Senator RoiNsoN of Indiana. That 1s just the point we make.

Doctor Woopwarp. That is our contention—that we should be
treated in the same way.

Senator Epce. It would seem to me that there is a discrimination
here. Now, take the corporation—

The CaARMAN. The cor;ﬁoration is entirely different.

Senator SuorTRIDGE. Well, but they have individuals who own
them and who represent them.

The CuHaRMAN. Well, it is the corporation that is first taxed, and
the stockholders who own the corporation, on which we impose a tax -
at the present time of 1314 per cent on its net income, then after that
money is distributed to the individual we tax it again.

Senator SHorTRIDGE. The gentleman seems to have a substantial
grievance here.

Senator WaTsoN., It would certainly seem to.

Senator Epce. That is the way it appears to me.

Senator SHorIRIDGE. Are they misinformed in regard to the
whole matter, Mr. Chairman? ‘

The Cuarrman. Why. it is a case that they want this credit.
And they are not different from any other people. Everybody
wants as far as possible to pay a light tax. We have now less than
4,000,000 taxpayers in the United States, taking into account cor-
porations, associations, individuals, and every class.

Senator SHORTRIDGE. Then. it would seem that the people are
rather prejudiced against paying taxes.

The CralrMAN. Oh, yes; more or less so.

Doctor Woopwarp. We merely want to be put in the same posi-
tion that other people are placed.

Senator Epcr. The question that appeals to me is: Is there a
discrimination here?

Senator SnorTRIDGE. That seems to be the important point.

Doctor Woobpwarp. Let e read the language of an official inter-
pretation by the Bureau of Internal Revenue.

The CHairmaN. Physicans and surgeons, gentlemen of the com-
mittee, are not the only ones who do not have such expenses
deducted.

Senator Rominsox of Indiana. Engineers and chemists get the
benefit of such deductions, and some lawyers get it.

The CHalrMAN. Well, they say they do not, and these representa-
tives of the automobile association here say they do not get any
such deductions. And I am quite sure that if the matter were put
uF to the Bureau of Internal Revenue you would find that members
of organizations similarly situated would not be given the privilege
of a deduction.

Senator RopinsoN of Indiana. But, Mr. Chairman, here is the
peculiar situation affecting physicians and surgeons: Owing to this

99310—28——10
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ruling promulgated by the Commissioner of Internal Revenue, when
a physician or surgeon seeks to get such a deduction from the locel
collector of internal revenue it is not allowed. In other words, as to
the physician and surgeon there is a definite ruling and the local
collector of internal revenue does not allow such a deduction. But
in other matters the local collector of internal revenue uses his judg-
ment about it.

The CuaimrmaNn. But they all come here in the end. Let me ask
the representative of the department: Do you know of any attorney
ever getting any allowance here for expenses incurred in attending
si;mg convention, held, we will say, in Philadelphia or anywhere
else ! -

Mr. Arvorp. No.

Doctor Woopwarp. I feel quite sure that many attorneys do, and
perhaps the gentleman does not know anything about it.

The CuarmaN. He knows about the returns.

Doctor Woopwanp, He does not know about the case of the indi-
vidual attorney.

The Cuairman. But he is an attorney himself.

Doctor Woopwagrp. May I read from a ruling by the Bureau of
Internal Revenue. This was their own interpretation of the act of
1918, when the provision for traveling expenses with reference to
deductions was narrower than it is now. In the income tax primer
issued by the Bureau of Internal Revenue, revised March 1, 1919,
they answered this question:

What constitutes an item allowable as a deduction as a buxiness expense?
The physician may claim as deductions the cost of medicines and medieal
supplies used by him in the practice of his profession; the expenses paid in the
operation and repair of an automobile used in the making of professional calls,
dues to medical societies and subscriptions to medical journals, the expense
of attending medical conventions.

That was in force when the revenue act of 1921 was passed. In
other words, they ruled that expenses incurred while attending a
medical convention were ordinary and necessary expenses of the
physician’s business. That interpretation was placed, too, on that
very same phrase by the rules and regulations section of the Bureau
of Internal Rvenue when 1. response to an inquiry from a physician
in O {0 as to whether he might or might not deduct those expenses
a letter was ﬂrepared in the Bureau of Interral Revenue to be sent to
him telling him he might do so in view of the income-tax rulings.
When that letter was given to the Commissioner of Internal Rev-
enue for signature it occurred to him that there might be some
question about it despite the previous practice and the official rulings,
and therefore it was sent to the solicitor. The solicitor, without any
inquiry into the custom and rulings of the bureau, cited a ruling by
the Attorney General, which held that a corporation could not deduct
gifts to the American Red Cross, and therefore that doctors can
not deduct traveling expenses. That is the long and short of it.

Doctors are willing to give their time and their money, but they
do not believe that they should be taxed for doing so.

Senator WarsoN. Do you mean to say that that is the reason he
assigned for so holding. Why, there is no analogy there at all. There
must be some mistake about that.
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Doctor Woobwarp. Scnator Watson, he based it on a ruling by
the Attorney General, in which he undertakes to define ordinary
and necessary expenses under that section of the law, and it has no
relation at all to traveling expenses. It has no relation to physicians.
" Senator SmortrIDGE. Pardon me a moment right there, but let
me ask: Under the ruling of the bureau as it now stands do I under-
stand that a physician attending a convention or gathering of the
members of his profession can not deduct his traveling expenses?

Doctor Woopwarn. Yes; because the collector of internal revenue
who complies with the law, or rather with the ruling made by the
Commisstoner of Internal Revenue, will not permit him to do it.

Senator SnortripGE. Whereas in the case of a commercial man
traveling on a directly commercial errand he may deduct?

Doctor Woopwarp. Men who go on commercial errands may do it.

The CHarMaN. But he goes for the company he represents. He
does not pay it himself, but the corporation pays it out of its own
income. And the man himself does not get the deduction; the
corporation does.

Senator Reep of Pennsylvania. But suppose he is an individual
owner of a store.

Senator SHorTrRIDAE. Yes; or a member of a copartnership.

Senator Ence. Doctor Woodward, when you referred a moment
ago to an opinion in the case of a corporation, not being permitted
to take credit for a contribution to the Red Cross, did you say simul-
taneously with that the old ruling by the commissioner was reversed ¢

Doctor Woopwarp. Not simultaneously.

Senator Epce. Well now, as I understand it, at that same time,
corporations were permitted to continue to make deductions.

Doctor Woonpwakn. Yes, sir; as to traveling expenses, as I under-
stand it; but as to physicians, the ruling was based on that opinion.

Senator Epce. And at the same time did they continue to permit
corporations to have credit?

Doctor Woopwarp. To make deductions?

Senator EpGe. Yes.

Doctor Woopwarp. They apparently do, from the ruling.

Senator Epce. I am like Senator Watson, I can not see the slight-
est relationship between saying that a Red Cross contribution is not
deductible and saying that the expenses of a physician or surgeon
attending a medical or surgical convention can not be deducted. The
whole thing looks like a Chinese puzzle to me.

Senator Warson. It is far afield so far as logic is concerned.

Senator McLEeax. Doctor Woodward, you have State conventions
gf me?dical men, where they have a mecting only of doctors in the

tate?

Doctor Woopwarn. Yes; or invited guests, and then we have na-
tional conventions. I represent the national body, the American
Medical Association.

Senator McLeaN. And you want this privilege to cover both State
and national conventions?

Doctor Woopwarp. It ought to cover all professional men alike.
All Erofessional men ought to be placed on the same basis. We are
not here asking any special privilege of any kind, but simply asking
that we shall not be singled out as an exception to the rule and denied
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the right to deduct expenses to medical conventions, while other
people attending conventions are allowed to take deductions.

Before I take my seat I should like to suggest this for the considera-
tion of the committee: The merchant who is in business in San Fran-
cisco can go to New York to buy a bill-of goods, and he can deduct
traveling expenses incident to that purchase. But the physician who
is practicing in San Francisco and who wishes to go to New York
to attend a convention in order to replenish his stock of goods, to add
to his knowledge and skill, is not allowed to deduct those expenses.

Senator SuortrinGE. Is that the situation now?

Doctor Woopwarp. Yes, sir.

Senator McLeaN. Then I would suggest to the physician attend-
ing such a convention, that he better go for the purpose of buying

a box of pills.
Senator Reep of Pennsylvania. And the merchant charges off de-

preciation, but the doctor can not do that.

Senator Epce. Suppose a lawyer is attending a meeting of the
American Bar Association, does he come under that provision allow-
ing a deduction for expenses?

Doctor Woopwarp. It depends upon the views of the local collector.
There is no special ruling apply to attorneys at law, and the individ-
ual lawyer does what he feels like is proper, and so does the local
collector of internal revenue.

The Cuairman. All right, Doctor Woodward, we thank you.

Senator Ropixsox of Indiana. May I offer this brief and memo

randum for your record?
The CnamrmMaN. Yes; they may be made a part of the record.
(The brief and memorandum referred to are here made a part of

the record, as follows:)
[ Revenue reduction bLill, Seventieth Congress, first session. H. R, 1]

A Brief in Support of an Amendwment to Section 23, Proposed by Senator
Robinson of Indiana, to Relieve Physicians from Discrimination with Respect
to the Deductibility of Traveling Expenses and to Establixh and Maintain
Uniformity with Respect to the Deduction of Such Expenses. Submitted on
Behalf of the American Medical Association

STATEMENT OF THE CASE

1. The revenue act of 1926 authorizes the deduction of traveling expenses by
all individual taxpayers alike. The deduction of traveling expenses by in-
dividual taxpayers is authorized by the following provisions of the revenue act
of 1926:

SEC, 214. (a) In computing net income there «hall be allowed as deductions:

(1) All the ordinary and necessary expenses paid or incurred during the tax-
able year in carrying on any trade or business, including a reasonable allowance
for salaries or other compensation for personal services :ctually rendered:
traveling expenses (including the entire amount expended for meals and lodg-
ing) while away from home in the pursuit of a trade or business, * *

The phrase * trade or business,” where it appears above, hias been uniformly
construed as covering the professions. Unde: any other construction, profes-
sional men would be taxed on gross incomes, while men engaged in trade and
business, as those words are ordinarily used, would be taxed on only net income.

II. The Commissioner of Internal Revenue denies the right of physicians to
deduct traveling expenses incurred in attending meetings of their professional
organizations, although other taxpayers are allowed to deduct similar expensex.
The Commissioner of Internal Revenue, on June 26, 1922, published the fol-
lowing ruling. to which he has adhered ever since and to which he still adheres :
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“Amounts expended by a physician for railroad and Pullman fares and hotel
bills in attending a medical convention are not ordinary and necessary ex-
penses incurred in pursuit of his profession and do not constitute allowable
deductions in his return.” ¢(Internal Revenue Bulletin, No. 26, p. 7. June
26, 1922.) )

The commissioner has not promulgated a corresponding rule with respect to
any group of taxpayers other than physicians, (Bureau of Internal Revenue
Files: IT: E: RR: HRC.)

The ruling of the Commissioner of Internal Revenue denying the deductibility
of traveling expenses incurred by physicians in attending meetings of medical
organizations was based on an inquiry by a physician as to how he should make
out his income-tax retirn. When the ruling was made there was outstanding
a ruling by the Bureau of Iuternal Revenue which held that such expenses were
ordinary and necessary expenses and were therefore ¢ luctible (Income Tax
Primer (revised Muarch 1, 1919), prepared by the Bur of Internal Revenue,
p. 15). That earlier ruling was made under the reven. . nct of 1918, which
did not specitically recognize traveling expenses as deductible. But under the
revenue act of 1921 and all subsequent revenue acts, which have specifically
included traveling expenses among the ordinary and necessary expenses that
are deduetible, the commissioner has denied the deductibility of the very same
expenses. No explanution has ever been given of this reversal of opinion.

The ruting of the commissioner is a guide not only for taxpayers in making
out their returns but also for the officers and employees of the Bureau of In-
ternal Revenue who audit such returns. Any such ofticer or employee is ap-
parently bound by that ruling to disallow any credit taken by a physician for
traveling expenses incurred in attending any medical meeting, at any time and
under any circumstances. Appeal to the Commissioner of Internal Revenue
from uny such disallowance is obviously hopeless, for the commissioner has
closed the case in advance so far as he is concerned, by bis ruling set forth
above.

I11. While the revenue act of 1926 authorizes appeals to the Board of Tux
Appeals and te the courts, the relief thus afforded is impracticable in the
present situation. A taxpayer agygrieved by a ruling of the Commissioner of
Internal Revenue his a right of appeal to the Board of Tax Appeals and to the
courts, The remedy, however, is here an impracticable one. The amount of
taxes involved is considerable us related to any group of taxpayers like the
medical profe-sion. but unfortunately such a group has no right of appeal uas a
whole. In the case of any individual tuxpayer. however. the amount involved
is so small in proportion to his entive income that he finds it easler to submit to
an unjust and unlawful exaction of taxes rather than to match his limited
resources against ull of the resources of the Treasury Department to text the
issue; hix right of appeal is of no practical value.

Morcover, the detafls of individual eases vary so widely that there is ne
certainty that a decision of the Board of Tax Appeils or of the courts in any
particular case would be applicd by the Commissioner of Internal Revenue in
any other case.  As evidence of the inndequacy of sueh precedents, the refusal
of the Commissioner to follow the decision of the Board of Tax Appeals in
the Appeal of Alexander Silverman (6 B, ‘I, AL 132%) may be pointed out,
The board decided in that case thar a1 chemist was entitled to deduet traveling
expenses incurred in attending professional meetings. The commissioner was
able, however. to tind in the decision of the board qualifieations and limitations
that in his judgment justify him in refusing to tollow the ease in determining
the deductibility of similur traveling expensesx incurred by physicians, A copy
of the decision in the Silverman case is appended,

IV. Senator Robinson of Indiana has proposed an amendment 1o the pending
vevenue reduction bill, I1. R. 1. dexigned to relieve physiciiins of the discrimina-
tion from which they now suffer with respect to the deductibility of traveling
expenses and to prevent similar diserimination in the future with respect to
any taxpaying group. To discontinue the discrimination now priacticed against
physicians and to prevent similar discrimination against any other group of
taxpayers, Senator Arthur R. Robinson, of Indian:a, proposed, February 1, 1928,
an amendment to the pending revenue reduction bill, H. R. 1, as follows:

On page 19, line 4, insert the following after the word * business™: “or in
?ttending b;neetings of trades or business organizations of which the tuxpayer
s a member:"”
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If Senator Robinson’s amendment is adopted, deductions of traveling expenses
will be a.thorized as follows:

Sec. 23. DEDUCTIONS FEOM GROSS INCOME.—In computing net income there
shall be allowed as deductions:

(a) Ezpenses—All the ordinary and necessary expenses paid or incurred
during the taxable year in carrying on any trade or business, including a
reasonable allowance for salaries or other compensation for personal services
actually rendered; traveling expenses (including the entire amount expended
for meals and lodging) while away from home in the pursuit of a trade or
business or in attending meetings of trades or business organizations of which
the taxpayer is a member.

Senator Robinson’s amendment is limited in its terms to attendance at
“ meetings of trades or business organizations.” It is understood, however, that
these terms are broad enough to cover meetings of professional organizations,
Certainly the phrase “trade or business” has heretofore been construed as
including the professions, and under that construction,physicinns and other
professional men have been allowed to deduct rent, the‘épenses of heating and
lighting their offices, salaries of assistants, the cost of necessary professional
supplies, ete. In any event, with the purpose of the amendment to afford relief
to professional men so clearly before Congress, it may be presumed that if
the present phraseology does not accomplish that purpose, the phraseology of
the bill will be amended so as to do so before the bill is enacted.

ARGIU'MENT

1. The ruling of the Commissioner of Internal Revenue denying the deducti-
bility of traveling expen~es incurred by physicians in attending medical meet-
ings has no support whatever in the opinfon of the Attorney General on which
the commissioner relies as a precedent. The opinion of the Attorney General
stated is utterly irrelevant.

In support of his ruling that holds that traveling expenses incurred by a
physician in attending a medical meeting are not deductible, the Commissioner
of Internal Revenue cites a decicion by Attorney General I'ahner, May 19,
1919. (31 Opinions of the Attorney General, 617.) In that oplnion, the
Attorney General held that under the revenue act of 1918 a corporation was
not entitled to deduct contributions to religious, charitable, scientific. or educa-
tional corporations or associations, No question was before the Atworney
General concerning deductions by individuals as taxpayers. No question was
before him as to the deduction of traveling expenses by either individua! tax-
payers or by corporations. In the course of his opinion, however, the Attorney
General said: .

“ It is also evident that the ordinary and necessary expenses contemplated hy
paragraph 1 of section 214 and 234 (of the revenue act of 1918). allowing deduce-
tion of ordinary and necessary expenses paid or incurred during the taxable
year in carrying on any trade or business fn the case of both individuals and
corporations, were not intendeqd to include all necessary expenses hecause the
two immediately succeeding paragraphs provide for deduciing interest and
taxes, both of which will be recogmized as necessary expenses: also the pro-
vision in regard to allowance for salaries. compensation, rentals, ete, indicates
that all of the expenses, which are contemplated under the terms u-ed in para-
graph 1 of these two sections, are expenses incurred direetly in the maintenance
and operation of the business, and not all of those which may be benefi ial or
even necessary in the broader sense,”

Certainly the Attorney General's comments neither require the commissioner
to deny, nor justify him in denying, the deductibility of any traveling expenses
whatever without knowledge of all the circumstances under which those ex-
penses were incurred. Deductibility is a mixed question of law and fact, and
the taxpayer is entitled to a fair judgment. He gets no such judgment under
the rule laid down. His case is judged hefore the event.

II. The deductibility of traveling expenses incurred in attending meetings
has been admitted by the Commissioner of Internal Revenue and the Board of
Tax Appeals in the cases of professional men other than physiclans. Appar-
ently the deduction of similar expenses by men engaged in the trades and in
business generally is commonly permitted. The Commissioner of Internal
Revenue can not lawfully deny the deductibility of such expenses in similar
cases simply because the taxpayer is a physician, nor can he by rule create
a presumption of nondeductibility in the case of a physician that does not
apply equally in the case of all other taxpayers.
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The Commissioner of Internal Revenue admits the correctness of a ruling
by the Board of Tax Appeals that traveling expenses incident to attending a
professional meeting are deductible when incurred by a minister (Appeal of
Marion D. Shutter, 2. B, T. A. 23, 4 Internal Revenue Bulletin, No. 33, p. 1,
August 17, 1925) and a chemist (Appeal of Alexander Silverman, 6 B. T. A. 1328,
6 Internal Revenue Bulletin, No. 37, p, 1, September 12, 1927). The commis-
sioner has admitted also the deductibility of traveling expenses incurred by an
engineer in attending a meeting of a committee of an organization of which the
engineer was a member (unpublished memorandum of the Solicitor of the
Bureau of Internal Revenue, May 13, 1922, Sol. I:1:20-5-3-72). And prior to
the commissioner’s ruling of June 26, 1922, the Bureau of Internal Revenue
officially admitted the deductibility of expenses incurred by physicians in
attending professional meetings, (Incote Tax Primer, revised March 1, 1919,
prepared by the Bureau of Internal Revenue, p. 15.) No reported case has
been found in which any business man, or a taxpayer engaged in agriculture
or in any of the mechanic arts, who has attended a meeting of a business or
trade organization on his own account has been denied the right to deduct travel-
ing expenses incident to such attendance. In cerain cases the commissioner
has authorized corporations to deduct traveling expenses fncurred in attending,
through their representatives, conventions of representatives of like organiza-
tions. (Bullctin of Chamber of Comnmerce of United States, General No. S08,
p. 2529, December 31, 1926.)

With respect to no group of taxpayers other than physicians has the com-
missioner ever issued a rule that declares in substances that no member of the
group can at any time, anywhere, and under any conditions attend a meeting
of a professional, business, or trade organization of which he is & member
under conditions that will make the expenses of such a.tendance deductible.
(Bureau of Internal Revenue files: IT: E: RR: HRC.) No justification or
excuse has ever been given for tne promulgation of the rule denying to physi-
ctans, and to no other class whatsoever, the deductibility of traveling expenses
incurred in attending professional mee!ings. Under the circumstances set forth
above it is obvious that legislation should be enacted to prevent the continuance
of such diserimination and to prevent similar discrimination against any other
taxpaying group.

The Commissioner of Internal Revenue has endeavored to support his denial
of the deductibility of physicians’ traveling expenses by a decision of the Board
of Tax Appeals in the case of a physician, Everett 8. Lain (3 B. T. A. 1157),
April 3, 1926, four years after the commissioner promulgated his ruling. Doctor
Lain was a member of a medical partnership that sought to enlarge its prac.ice
by having the partners attend professional meetings so as to enlarge the pro-
fessional acquaintance of the partners, It was on that basis that the right to
deduct traveling expenses was claimed, and it is difficult to see why that clnim
was not allowed. The decision was probably influenced by the fact that Doc or
Lain submitted his case without argument, while it was argued by counsel for
the Govetnment. The decision of the board affords no clue to the theory on
which it held that the expenses incurred by Doctor Lain and the partnership
were not deductible. It is impeossible, therefore, to determine what precedent,
it any. this case establishes.

II1. Pablic interests demand that every physician keep abreast of the science
and art of medicine. Attendance at meetings of medical organizations is an
important means to that end. Attendance, therefore, should be encouraged and
not penalized by taxation. Congress has recognized that fact by exempting
from taxation and otherwisce favoring medical organizations not organized for
profit. The ruling of the Commissioner of Internal Revenue that in effect
taxes attendance at meetings of such erganizations is inconsistent with that
principle.

The physician attends medical meetings so that he may enlarge his knowl-
edge of the science and art of medicine and pass along to his fellow physicians
the benefit of his own experience in the practice of his profession. His attend-
ance, while of immediate value to himself and to his fellow physiciats, is
ultimately of value to his patients and to the general public. To deny to him
the right to deduct as an expense of his profession the cost of such attendance
is in effect to tax him on the cost of attendance and therefore to discourage
attendance,

The public value of organizations for scientific, literary, or educational pur-
poses, not authorized for profit, is recognized by their exemption from taxation
(revenue act of 1926, sec. 231), by the fact that contributions or gifts to them
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are deductible in the computation of the Federal income tax of the donor (rev-
enue act of 1926, sec. 214, subsec. (). par. 10), and by the admitted deductt-
bility of dues paid by the members, ax ordinary and necessary expenses
(Regulations 69, Income Tax. revenue act of 1926, art. 103). It seems incon-
sistent with such recognition to penalize by taxation the members who attend
meetings, in order to profit by them snd to give their knowledge, skill. experi-
ence, ability. and energy to promote the activities of such organizations.

The Commissioner of Internal Revenue advances the hypothesis that the
proiessional men whose traveling expenses he admits were deductible, a minister
and i chemist, were under scme * duty " to attend the meetings 0 which their
claims of deductions related. while physicians whe attend meetings of medical
organizations are not and can not bhe under any such duty. The hypothesis
finds. however. no support in the records of the cases cl.ed. Nefther the minister
nor the chemist proved any rule or order of any superior authority requiring
nttendance or showed that he would have heen penalized if he had not attended.
The duty of attendance in each case was the same moral duty as the du'y of
every member of such an organization to support its activities and to profit by
the advantages it offers.

The Secretary of the Treasury. January 17. 1928, wrote :0 a correspondent
who inquired concerning the situation, that—

“If a member of the medican profession is compelled by the rules of hiy
organization to attend its conferences. then, there is reason to believe that ihe
Board of Tax Appeals., in view of its other decisions, would recognize the
expenses incurred as properly deductible from gross income.”

But why should a physician he compelled to appeal to the Board of Tax
Appeals and then to prove a rule of his organiza:ion compelling his attendance
at its meetings? The cost of the appeal would ordinarily exceed the money
saved the taxpayer. The allowance or rejection of claims for deductions of
traveling expenses in all cases other than those of physicians seems to rest
primary in the sound discretion of the officers and employees of the Bureau of
Internal Revenue., without any specific in< ructions from the commissioner.
Why, then, has he issued his mandate establishing a different rule for the
medical profession?

CONCLUSION

The wmedical profexsion asks only that it be placed on the same footing as
all other taxpayers with respect to the deductibility of traveling expenses
fncurred in attending meetings of professional, tradex, and business organiza-
tions. It asks that the special rule of the Commissioner of Internal! Revenue
be abrogated by legislation. and that the promulgation of any similar rule in the
fatuare be prevented in like manner. In support of its claim of the right to
deduct traveling expeuses incurred in attending meetings of medical organiza-
tions, the medical profession submits the argument in favor of <imilar attend-
ance with respect to another professional group, as set forth by the Board of
Tax Appeals in the appeal of Alexander Silverman (6 B. T. A. 1328), in
support of its findings that the traveling expenses of a chemist, incurred in
attending meetings of chemical organizations, are deductible. The board said:

“As the head of the department of chemistry, it was expected of and incum-
bent on him as such to keep abreast of his particular field of work and in touch
with other scientists in the sume field. which was done among other way: by
the preparation and publication of papers, by the reading of technical periodi-
cals, and by the attendance at such conventions where consideration of subjects
of a scientific nature were presented and discussed.

“The petitioner attended like conventions prior to 1921, did ~o attend in
1921 and has since so attended. such action on his part heing expected and
necessary, ax it wux of others similarly employed at the university, for the
purpose of keep'ng thoroughly informed in hix field of work and in touch
with other scientists, and in order to advance the interests of the university,
though his contract of employment does not specifically make mention of any
such activities and there was no provision made for repayment to him of
expenses so incurred.”

The Commissioner of Internal Revenue has acquiesced ‘n the decision quoted
above (68 Internal Revenue Bulletin, No. 37. p. 1. September 12, 1927). He
expressly. declined. however, to apply it as 4 precedent to the medical profession
(telegram of assistant commissioner, September 30, 1927). It iv for that
reason and because of the inadequacy of relief through the Board of Tax
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Appeals and the courts that this appeal i made to Congress for remedial
legislation.

Respectfully submitted.
WiLitaM C. WoUDWARD,

Brecutive Seeretary Bureau of Legal Medicine and Legislation,
Amerioan Medical Association.

UNITED STATES BOARD OF TAX APPEALS
{6 B. T. A. 1328]

(Alexander Silverman. Petitioner ». Commissioner of Internal Re\enue, Re-
spondent. Docket No. 10389, Promulgated May 12, 1927)

Amounts expended by putitioner, a professor of chemistry and a member of
the faculty of the University of Pittshurgh, in connection with the carrying on
of his profession, in attendiug scientific meetings and conventions, constitute
an ordinary and necessary business expense.

S. Leo Rushlander. Esq., and A. E. James, Esq., for the petitioner.

D. D. Shepard, Esq., for the respondent.

This proceeding results from the determination of a deficiency in income tax
for the yeur 1921 of $55.88 by reason of disallowance of a deduction of $558.76
claimed by petitioner as ordinary and necessury business expense for the tax-
able year in carrying on his duties as a professor of chemistry and a member
of the faculty of the University of Pittsburgh. The facts are found as stipu-
lated.

FINDINGS OF FACT

The petitioner is a resident of Pittsburgh, Pa. He keeps his accounts on the
basis of actual receipts and disbursements. Prior to and during the year 1921
he was at the head of the department of chemistry of the University of Pitts-
bargh, with the title of professor of chemistry, and has for the past 21 years
been a member of the faculty of that university.

As the head of the department of chemistry, it was expected of and incum-
bent on him as such to keep abreast in his particular fleld of work and in touch
with other scientists in the same field, which was done among other ways by
the preparation and publication of papers, by the reading of techuical peri-
odicals and by the attendance at such conventions where consideration of sub-
Jects of a scientific nature were presented and discussed.

The petitioner attended like conventions prior to 1921, did so attend in 1921,
and has since so attended. such action on his part belng expected and necessary
gs it was of others similarly employed at the university. for the purpose of
keeping thoroughly informed in his field of work and in touch with other scien-
‘tists, and in order to advance the interests of the university. though his
contract of employment doex not specificully make mention of any =such
activities, and there was no provision made for repayment to him of expenses
80 incurred.

In the taxable year mentioned petitioner, for the purposes and objects
mentioned, attended the American Ceram'¢ Society at Columbus. Ohio; the
American Chemical NSociety at Rochester, N. X.. and a meeting of the same
society in New York City, and. in so doing, lncurred and paid reasonabie and
actunl expenses for hotel rooms. wenls, and ratlrond fare to and from said
conventions, the sum of $358.75, no part of which sum has been repaid him
by the university, nor by any person, society, or organization whatever. Each
of the three trips mentioned ovcupied a week, and petitioner was in attendance
the full length of each econvention, and for each convention prepared and
delivered a paper or papers. By reason of the fact that petitioner was a member
of the council of the American Chemical Nociety. he was in attendance prior
to the gemeral convention season.

OPINION
Littleton. The board has held that expenditures of the character and made

under circumstances involved in this proceeding are deductible as ordinary
and necessury business expense. M, D. Shutter, 2 B, T. A. 23.) We have aiso
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held that expenditures made by a professional cartoonist for periodicals and
otker current literature and in attending political conventions, when properly
proved. were proper deductions as ordinary and necessary business expense.
(J. N. Darling, 4 B. T. A. 449.)

The hoard is of the opinion from the facis in this proceeding that the peti-
tloner is entitled to the deduction claimed.

Judgment will be entered on 15 days’ notice, under rule 50.

MEMORANDUM RELATIVE TO DISCRIMINATION AGAINST PHYSICIANS UNDER SUBSEC
TION 1 OF SECTION 214 (A) OF THE REVENUE ACT OF 19214, WITII RESPECT TO THE
DEDUCTIBILITY OF EXPENSES INCURRED IN THE PURSUIT OF THEIR PROFESSION,
PREPARED BY THE BUREAU OF LBEGAL MEDICINE AND LEGISLATION, AMERICAN
MEDICAL ASSOCIATION

I. Subsection 1 of section 214 (a) of the revenue act of 1926 authorizes
fndividuals, in computing their income taxes, to deduct “all the ordinary and
necessary expenses paid or inenrred during the taxable year in carrying on
any trade or business.” It specifically authorizes the deduction of * traveling
expenses (including the entir: amcunt expended for meals and lodgings))
while away from home in the pursuit of a trade or business.” It is applicitble
to all individual taxpayers alik», without discrimination. Tha Commissioner of
Internal Revenue, in applying this section, however, discriminates among vari-
ous groups of professtional men, to the detriment of the medical profession.
It is of this discrimination that the medical profession complains.

II. Under the provisions of the revenue act of 1926, stated above, the Com-
missioner of Internal Revenue allows a professional man who happens to be a
chemist or a minister, in computing his income taxes, to deduct traveling
expenses incurred in attending meetings held by professional organizations
Under a similar provision of an earlier act, referred to below, he allowed an
engineer to make similar deductions. If the professional man happens to be a
physician, the Commissioner of Internal Revenue denies to him the right to
deduct such traveling expenses. This denial ix in the fuce of a previous
affirmative ruling by the Commissioner of Internal Revenue that expenses in-
curred by a physician in attending professional meetings were ordinary and
necessary expenses of his profession and were deductible. The reversal of the
commissioner’s ruling with respect to this matter was made without hearing,
without argument, and without discoverable cause. The discrimination against
physicians, and in favor of chemists, ministers, and engineers was made without
inquiry into the practices of these several professional groups with respect to
sttendance at meetings of orgzanizations of their respective professions, The
action of the commissioner, therefore, does not represent a reasoned determi-
nation of a debhatable matter, based on an inquiry into the law and the facts,
A knowledge of hoth of.which was and i9 necessary to a determination of it,
and to such a reasoned determination of the issue the taxpayer is lawfully
entitled. The discrimination practiced by the commissioner is, in the judg-
melnt ?tl the medieal profession, therefore, arbitrary, unjust, oppressive, and
unlawful,

II1. In theory. the law provides a remedy through the courts whereby the
taxpayer can obtain relief from the comnissioner’s action. The remedy. how-
ever, is impracticable. For, while the sum of which the medical profession is
muleted by the commissioner’s ruling is in the aggregate large, in the case of
the individual physician it is relatively small, and the cost in time, energy. and
money of pursuing the remedy provided is so great as to lead the physician to
pay what he regards as an unjust exaction by the Commissioner of Internal
Revenue rather than to contest the issue in the courts. It is for this reason
that an appeal is made to Congress for a revision of ihe language of the revenue
act of 19268 that will prevent hereafter such & discrimination against the profes-
sion that is now practiced under the present language.

IV. The Commissloner of Internal Revenue cites in support of his denial of
the deductibility of a physician's traveling expenses the appeal of Everett S.
Lain (3 B. T. A. 1157), declded April 3, 1926. In that case the taxpayer was
a physician. He was a member of a partnership that to a large extent
secured its patients through acquaintances in the medical profession, such
acquaintances being made by the partners by attending meetings and conven-
tions of medical societies. The commissioner refused to allow the deduction
of expenses incurred through such attendance in 1920 and 1921, although at
the very time when the appellant incurred the disallowed expenses for attend-




REVENUE ACT OF 1928 151

ing meetings in 1920 the official Income Tax Primer issued by the Bureau of
Internal Revenue for the information and assistance of taxpayers, page 15,
expressly provided that “a physiclan may claim as deductions * * the
expenses of attending medlca! conventions.” Doctor Lain appealed ln his
individual capacity. The case was submitted without argument on his behalf
and was decided against him, the reason for the decision not being stated.

But to cite this case in justification of the commissioner’s ruling against the
deductibility of any traveling expenses whatsoever incurred by any physician
in the United States attending a medical meeting is at most to exculpate the
commissioner from responsibility for the diserimination of which the medical
profession now complains. It neither explaius nor justifies the discrimination,

V. The Commissioner of Internal Revenue acquiesced in the decision of the
Board of Tax Appeals in the appeal of Marion D. Shutter (2 B. T. A. 23), de-
cided June 10, 1925, in which a minister was allowed to deduct traveling
expenses incurred in attending a general convention of the denomination to
which he was an adherent. Recently an effort seems to have been made by the
Commissioner of Internal Revenue to distingnish hetween the case of this min-
ister and the case of a physician on the ground that it was the duty of the
minister to attend the convention. While some claim was made on behalf of
the appellant in this case to the effect that he was under “ obligation” to at-
tend the convention, the Board of Tax Appeals declared merely that “his
attendance at such convention was essential to his standing and position in
the church.” No evidence was submitted to show that he would have been
disciplined or dismissed had he not attended the couvention. The obligation
on the part of a physician to attend medical meetings is apparvently of as
much binding force as was the obligution on the part of a minister to attend
in this case.

VI. The commissioner has acquiesced also in the decision of the Board of Tax
Appeals in appeal of Alexander Silverman (6 B. T. A. 1328), decided May 12,
1927, thereby admitting the deductibility of traveling expenses by a chemist in
attending professional meetings. The Board of Tax Appeals found that it
was expected of and incumbent on the appellant, as head of the department of
chemistry of the University of Pittsburgh, “ to keep abreast in hig particular
field of work and in touch with other scientists in the same field, which was
done among other ways * * * by the attendance it such conventions where
consgideration of subjects of a seientific nature were presented and discussed.”
The hoard found that such attendunce on the part of the appellant was *ex.
pected and necessaty, as it was of others similarly employed at the University,
for the purpose cf keeping thoroughly informed in his fleld of work and in
touch with other scientists. and in order to advance the interests of the Uni.
versity, though his contract of employment does not specifically make mention
of any such activities and there was no provision made for repayment to him
of expenses so incurred.” The board said:

“The board has held that expenditures of the character and made under
under circumstances involved in this proceeding are deductible as ordinary and
necessary business expense. (M. D. Shutter, 2 B. T, A. 23.) We have also
held that expenditures made by a professional cartoonist for periodieals and
other current literature and in attending political conventions, when properly
proved. were proper deductions as ordinary and necessary business expense.
(J. N. Darling. 4 B. T. A, 449.)"

In rexponse to an inquirv addressed to the Commissioner of Internal Revenue,
Mr. C. R. Nush, assistant to the commissioner, replied, under dite of September
80. 1927

“ Decision Board Tax Appeals in appeal of Alexander Silverman is not prece-
dent for allowing expenditures incurred by members of medical associations in
attending conventions as deductions in computing net income.”

VII. The Commissioner of Internal Revenue ruled that attendance by an
engineer at a meeting of a commitiee of a professional organization of which he
was a memher was an ordinary and necessary expense of the practice of his
profession and was therefore deductible. (See Bureau of Internal Revenue,
SOL: I:1:20-5-3-72. dated May 13, 1922,) An effort was made to discriminate
between the case of an engineer and the case of a phyrician in that the engi-
neer's expenses wese sald to be “in fact directly connected with such member-
ship and activity. inasmuch as the taxpayer was required as an officer .of a
technical soclety to attend the meetings of the committee.”” But it did not
appear, however, that he would have heen disciplined or removed had he not
attended the meetings of the committee, or that he was in any way liable to a
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penalty if he did not paintain his membership in the organization. He was
no more required to attend the committee meeting than ix a physicinn required
to attend a meeting of his medical organization.

VIII. The Commissioner of Internal Revenue has held that a corporation
can attend, through a representative or repvesentatives, meetings of organiza-
tions. (See Bulleiin of the Chamber of Commerce of the United States,
General, No. 806, December 31, 1026, page 2529.) No evidence is required to
show that the corporation incurring such expenses is under any obligation
whatsoever to be so represented, and no limit is placed on the number of
persons whom it can designate to attend the convention. The discrimination
that permits a corporation to deduct traveling expenses incurred in attending
meetings of which it {s a member and yet denies the same right to a physiclan
is mide notwithstanding the facet that individual taxpayers are expressly au-
thorized to deduct traveling expenses while away from home in the pursuit of
a trade or business, while no such specific provision is made for the deduction
of traveling expenses by corporations.

IX. The discrimination ¢f which physicians now complain placed a burden
primarily on the physician. The burden falls, however, ultimately on the
medical organizations with which those physicians are identified, for it dis-
courages attendance at the meetings of such organizations, and it is therefore
contrary to the policy of the Government as expressed in the revenue act of
1926 and other revenue acts with respect to organizations of this character.
Such orzanizations are practically always scientific organizations, not for profit.
No part of the net earnings of such organizations, in so far as they may be
said to bave net earnings, inures to the benefit of any private shareholder or
individual. The policy of the Government as expressed in the revenue act is
to encourage the activities of such orgzanizations by exempting them from
taxation. (See sec. 231, revenue act of 1926.) Dues paid by physicians for
the support of such organizations are deductible as ordinary and necessary
expenses of carrying on the practice of medicine. (See sec. 214(n). par. (1).
revenue act of 1926, and article 105, Regulations 69, Bureau of Internul Reve-
nue.) In furtherance of this policy to promote the activities of such organi-
zations, contibutions, or gifts made in furtherance of their purposes may be
dedueted by the donor in computing his net income tax. (See sec. 214 (a),
par. {10), art. 251, revenue act of 1926.) With the policy of the Government
to promote these organizations and their activities 80 clearly expressed in the
revenue act itself, it is certainly a remarkable anomaly to find the act con-
strued =0 as to tax the several members of such organizations who are willing
to give up their time and money in attending meetings to carry on the work
of the orzanizations for the privilege of so doing.

In view of the facts stated above it seems clear that (ongress, when it
passed the revenue act of 1926, did not intend to discriminate against physi-
clans in the matter of the deduction of traveling expenses incurred in attend-
ing professional meetings. If the language of the act justifies such discrimina-
tion—and such a discrimination has been and is being made by the Commis-
sioner of Internal Revenue—then the language of the act would seem not to
express properly the intent of Congress. It is helieved by the medical pro.
fession that the language of the act. as interpreted by the Commissioner of
Internal Revenue. does not express the intent of Congress, that Congress in-
tended no discrimination against the medieal profession. For that reason an
appenal is being made to Congress in the hope that in the forthcoming revenue
legislation the language will be so clear that there will be no possbility of a
continuation of the discrimination that is now heing made.

The Cuairmayn. Mr. Wyvell, you may come around to the table.
We are anxious to conclude this matter this afternoon.

STATEMENT OF MANTON M. WYVELL, ESQ., ATTORNEY AT LAW,
WASHINGTON, D. C.

Mr. WyveLL, Mr. Chairman and members of the committee. I am

going to be very brief.
e CrammaN. We want to get through with this matter this

afternoon if possible.
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Mr. WyveLL. T wish to state that I represent the American-La
France & Foamite Corporation, which is the chief manufacturer of
fire-fighting apparatus in this country. I am going to tell you
briefly what happenend to the fire-fighting appar us manufacturers
when they came to deal with the Internal Revenue Bureau in con-
nection with the excise taxes imposed by the various acts.

The CHAIRMAN. Do you mean with reference to fire engines?

Mr. WyeveLL. Fire engines and all sort of fire-fighting apparatus.
It was the contention of the manufacturers of fire-fighting apparatus
from the outset that in no sense was fire-fighting apparatus an auto-
mobile within the meaning of the excise-tax laws. The industry so
stated its position to the Internal Revenue Bureau. The Internal
Revenue Bureaun apparently had no firm decision with respect to how
it should deal witfl the matter. The first ruling that came out was
made in January, 1918, inte: reting the 1917 tax act. That ruling
held that that portion of the apparatus, namely the engine, although
self-propelled, was manufactured for the primary purpose of pump-
inﬁ water onto a fire, was not an automobile, and. therefore, not
su ’lject to tax, but that practically all other apparatus was.

he Caamyax. That is, that that portion of your machine was
not taxable.

Mr. Wyvenn., That that particular machine was not taxable, the
pumping engine. although it was self-propelled. 'The next ruling
came out in May, 1918. Under that ruling the Internal Revenue
Bureau stated that articles sold to a political subdivision, that is,
cities or villages, were not subject to a tax at all; and therefore it
followed that practically no apparatus made and sold by fire-fight-
ing manufacturers was taxable, for the reason that except for the
small portion sold to private individuals or corporations it is all
sold to governmental bodies: Over 90 per cent of the fire-fichting
agparatus is sold to cities and villages, so thot Perhaps 95 per cent
of such apparatus is not subject to a tax at all. That ruling was
made in May, 1918.

Then in May, 1919, the ruling was affirmed, so that for a period
of approximately 14 months the bureau held that practically no
tax was due from this industry.

In July, 1919, the bureau squarely reversed itself and held that
it was subject to a tax, and spelled out a reason that although ap-
paratus was sold to cities, the tax being one on manufactures, they
were subject to the tax.

Senator SHorTRIDGE. Including fire engines too?

Mr, Wyvern. Well, I will come to that a little bit later.

Senator SunortRIbGE. All right. Pardon me.

Mr. WyveLL. Nothing was said in that ruling with respect to en-
gines. Then in October, 1919, another ruling was made, and I will
just briefly read a portion of it, and it is pertinent:

A self-propelled fire engine, if designed to carry onty such persons us are neces-
sary to drive it and to operate the pumping engine, is not tuxable.

That apparently exempted the pumping en;iine again. But that
only lasted for a short time, and a few months later we were advised
that the whole subject was undergoing further consideration. So
that bflm- a few months the industry was in suspense as to what was
taxable.
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A ruling came down in 1920 reversing all previous rulings, and
holding that fire-fighting apparatus was subject to the tax, placing
it under the classification of automobile trucks, but whereas the
industry had been taxed at 5 per cent it was now taxed at 3 per cent.

Senator SHORTRIDGE. And that included the engine.

Mr. WyveLL. Yes, sir; they did not exempt the engine at that time.
They held that everything of every kind and nature was subject to
the tax. You can readily see the confusion thrown around this prop-
osition. The com(fanies had been for 14 months not subject to the
tax, and then suddenly, in the midst of the depression of 1920, they
are called upon to pay enormous sums to the Government. And the
Government was %uite harsh with them and demanded that it be
gromptéy paid. The companies were embarrassed to pay it, but

nally did pay it.

The American-La France brought suit to determine the question,
and that suit came on and was tried, and finally went to the Circuit
Court of Appeals in New York. It was the American-La France
Fire Engine Co., as it was then called, that brought the suit, and the
Circuit Court of Appeals in New York unanimously held that it was
not the intention of the Congress to tax fire-fichting apparatus;
that fire-fichting apparatus was not an automobile, that its use of
the streets was merely incidental and occasional, being self-propelled
only for the purpose of getting to a fire and putting it out. That
decision was unanimous, that it was not subject to any tax whatever.
The bureau accepted that ruling and began to return the money col-
lected on proper application.

Senator StorTRIDGE. What year was that?

Mr. Wyvern. In 1925. That decision came down in April, 1925.
In the brief which I am going to furnish you—and I will be glad
to hand a copy to each member of the committee—reference is made
to that decision.

Senator SHorTRrIDGE. Has the bureau followed that ruling?

Mr. WyverL. The bureau has been following that ruling. Now,
our particular situation is this, and we are uIl) to this point now,
that the tax was illegal and the Government had no right to the
money, any more than it had the right to tax shoes or chairs or any-
thing else. They took the company’s money.

And, unfortunately, due to the confusion created by the bureau
itself, this company and some other companies were a few days
too late in getting their claims for refunds in, and we are asking the
committee for un amendment to germit the industry to receive back
the money to which it is entitled and which the Government took
without color of right whatever.

The Cuamman, Oh, that is a claim, and you will have to have a
special bill introduced to cover that. '

Mr. Wyverr. Mr. Chairman, may I submit that this was the biil
under which the money was taken from us——

The CuairmaN. Well, this is not a claim bill.

Mr. WyveLL. May I make this suggestion ¢

The CrarMaN. It is usual, and there is not a session of Congress
but what claim bills are introduced and passed.
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Mr. WyverL. But if we attempted to make this a claim as such in
a claim bill; you would have to deal with perhaﬁs 12 fire engine
companies, because to some extent they are all in the same boat, It
was the general bill that took our money away from us, and I think
it is only proper that this matter of refund should be dealt with in
the same bill.

Senator WaTtson. It was a ruling under the bill.

Senator McLeEaN. How much money did it involve?

Mr. WyveLL. A total of approximately $1,400,000 was collected
under this ruling. All of it has been paid back except apgroximately
$200,000. Not more than that is involved irrespective of interest.

Senator SHorTRIDGE. Relief would be by way of a separate bill.

The Cuamrman, That is all as I understand.

Senator HarrisoN. If the matter is so palpablfr wrong and the
failure of the return of the money was not the fault of these people,
I do not see why we can not write it into this proposition.

The Crarmax. This is the third revenue bill. and T do not remem-
ber that we ever made claims a part of a revenue bill.

Senator HarrisoN. And I do not recall a similar case.

The CuarMaN. Oh, yes; there was one here only yesterday.

Senator Harrrsox. Is the Treasury Department recommending
that this payment be made?

Senator McLeax. As I understand it, the statute of limitations
have run against it.

Mr. WyveLr. Yes; only 12 days. I have communicated with Mr.
Alvord. He knows my position in the matter.

Mr. Arvorp. The Treasury Department has taken the position that
a refund of money after the statute of limitations has run should be
covered by a separate bill in each case where the Congress wants
to cover 1it.

Senator Harrison. If T understand from the statement made here
there are some companies that paid the money and then got it back.

Mr. WyveLr. Well, some companies got their money back, and
some companies did not because they were too late in filing applica-
tion, in this case by 12 days, and we did not get it back.

Mr. Arvorn. They were treated the same as all other taxpayers.

Senator Reep of Pennsylvania. Some of them let the statute of
limitations rnn and some did not.

Senator WatsoN. Yes; but it is a great wrong and ought to be
rectified.

Mr. WyveLrL. You see, this was a monthly proposition. It was
not as simple as filing them once a year. Ancf) I will say that we
got a part of our money back, I may say the greater part of our
money back. But due to this confusion in the Internal Revenue
Bureau itself, we were confused and did not get some claims filed
in time. We asked the Government to pay the money back, and
thgly said no, the statute had run.

he CiairmaN. All right,

Mr. WyveLL. I wish this memorandum to be made a part of my

remarks.
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(The memorandum referred to is here made a part of the record,
as follows:)

AMERICAN-L'A FRANCE & FoAMITE CORPORATION,
New York, April 11, 1928,

MEMORANDUM FILED WITH THE COMMITTEE ON FINANCE OF TUHE SENATE RELATING
TO A PROPOSED AMENDMENT PERMITTING REFUNDS OF LXCISE TAXES ERRONEOUBLY
AND ILLBGALLY COLLECTED BY THE TREASURY DEPARTMENT ON THE THEORY THAT
FIRE-FIGHTING APPABRATUS AND APPLIANCES CONSTITUTED AUTOMOBILES

From 1917 to April, 1925, inclusive, the Internal Revenue Bureau erroneously
and illegally collected from manufacturers of self-propelled fire-fighting appa-
ratus approximately $1,400,000 upon the erroneous theory that tire-tighting
apparatus constituted automobiles in the revenue act of 1917, the revenue act
of 1918, the revenue uct of 1921, and the revenue uct of 1924,

The United States Court of Appeals, second circuit, in the case of the
American-La France Fire Engine Co. v. Riordun, collector (6 Fed. Rep., 2d
series. p. 964), held that it was not the intent of Congress to tax fire-fighting
apparatus, and, therefore, that fire-fighting apparatus was not included within
the excise-tax laws imposing- taxes upon automobiles, automobile trucks, and
automobile accessories. The Internal Revenue Burecau accepted the opinion
of the circuit court of appeuls as good law and returned to the various manu-
facturers of fire-fighting apparatus ahout $1.200.00, leaving about $200,000
not returned for the reasons sgtated below:

The Internal Revenue Bureau dealt with fire-flizhting apparatus in a serles
of rulings confusing and wholly inconsistent with each other. The American-
La France Fire Engine Co., of Elmira, N. Y., is the largcst manufacturer of
fire-fighting apparatus. and in January. 1918, The Treasury Department ruled
that a self-propelled pumping engine. being the inxtrument which actually
pumps the water through the hose and on the fire, was not an automobile, but
that other fire-fichting apparvatus should be classtd ax automobiles or auto-
mobile accessories and taxed at 3 per cent. In May, 1918, the Commissioner
of Internal Revenue, by rezulations 44, article 7. announced that article <old
to a State or political subdivision thereof for use in carrying on its govern-
mental operations were not subject to excise taxes. Approximately 90 per cent
of the fire-fighting apparatus manufactured by the Amcrican-La France Fire
Engine Co. and other fire engine companies is xold to municipalitics, and while
this ruling was in force the Internal Revenue Burcau collected taxes only on
fire-fighting apparatus sold to individuals, firms, or private corporations, and
thereafter the Government in ~omte instances refunded to the Ameriean-
La France Fire Engine Co. taxes paid under former rulings, Under date of
May 5, 1919, rezulations 47, construing the revenue act of 1918, was announced,
and article 10 of regulations 47 repeated the regulations that articles sold to
a State or municipal subdivision thereof by a manufacturer for use in carcying
on its governmental operations were not subject to the tax.

In the month of July, 1919, the Commissioner of Intern:l Revenue promulgated
Treasury Decislon No. 2897, which reversed the above-mentioned regulations and
decisions in regard to sales to States and municipalities. and further provided
that such reversal should have n retroactive effect. That thereafter and by
Treasury Decision No, 2930, issued October 7, 1919, the Treasury Department
again apparently ruled that pumping engines and perhaps other kinds of fire-
fighting apparatus were not subject to the excise tax. but this ruling was so con-
;ulsling that its menning was doubtful. A sentence in said ruling reads as

'ollows :

“A self-propolled fire engine, if designed to carry only such persons as are
necessary to drive it and to operate the pumping engine, is not taxable.”

This ruling was formally published as article 11 of regulations 47. Such fire-
fighting apparatus as was sllowed at be taxable was taxed as a pleasure auto-
mobile at 5 per cent.

These rulings necessarily resulted in the greatest confusion with respect to
what taxes, if any, would be demanded. Conferences were held by representa-
tives of the American-La France Fire Engine Co. with Treasury officials concern-
ing the situation, Then later the Treasury Department notified the American-
La France Fire Engine Co. that they were «till uncertain with respect to the ta>
Hability of fire-fighting apparntus and that the whole situation would be ro-
viewed in an addicional ruling. In the meantime they were informed that the
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Internal Revenue Bureau would accept claims in abatement with respect to
excise taxes claimed and not pald due to the existing confusion.

Thereafter and by Treasury Decision No. 2959 issued March 3. 1920, the
Iuternul Revenue Bureau reversed and modified the above ruling, to wit, Treas-
ury Decision 2930, and promulgated articles 11, 12, and 13 of regulutions 47,
and ruled therein that all fire-ighting apparatus of every kind and nature
should be regarded :as automobile trucks and should be tuxable at 3 per cent
instead of 5 per cent as in the case of ordinary automobiles. This ruling was
made retroactive, and the American-LaFrance Fire Engine Co. was informed
that they must now pay excise taxes at the rate of 3 per cent (3%) with re-
spect to all sales, whether made to a city, county, State, person, or corpora-
tion, and with respect to every Kind of fire-tighting apparatus, including pump-
ing engines.

The foregoing shows the confused condition in the Treasury Department
relating to the collection of excise taxes on fire-fighting apparatus,

This ruling. to wit, articles 11, 12, and 13 of regulations 47, very serlously
affected the finances of all manufacturers of fire-fighting apparatus. The
Internal Revenue Bureau. using the ruling as authority, suddenly called for
excise taxes now claimed to be due for previous years and months and for
periods of time when according to Internal Revenue Bureau rulings no taxes
were due. and with respect to certain Kinds of fire-fighting apparatus, which
had not heretofore been taxed. Moreover, this ruling came in a period of
great depression and it wuas very bard to raise money. The result was that
some of the smaller manufacturers of fire-tighting apparatus were forced to
the wall.

The American-La France Fire Engine Co. was suddenly called upon to pay
approximaiely $340,000 of alleged back excise taxes, when all the time it bad
becn trying to observe Treasury rulings, and it found itself in a very distressing
situntion. It was only by the curtailment of expenses, the rapid cutting down of
inventories, and by resorting very largely to the puint of exhaustion of ijts
credit at the banks that the American-La France Fire Engine Co. was able to
pay thes: alleged taxes, which afterwards the United Statew courts held to be
illegally collectedl.

Jueh time n tax was paid by the American-La France Fire Engine Co. it pro-
tested the tux under oath upon the ground that fire-fighting apparatus could
not he regarded as automobiles, and that it was not the intention of Congress
to inciade firc-tighting apparatus when it provided for the excise tax upon
automobiles, automobile trucks, aud autemobil: aceessories.

‘thercupen the American-lLa France Fire Engine Co. brought a suit in the
Cireutt Court of the United States, Western Distriet of New York, to recover
sums paid as exeise taxex during three of the preceding months. The suit was
carried to the Circuit Court of Appeals, Second Circuit, and by decision No. 169,
decided April 6, 1925, the circuit court of appeals held that fire-fighting appa-
ratus coulid not be classed as gutomobiles or automobile trucks within the mean-
ing of any of the excixe tax luws previously enacted : and that Congress did not
jutend to tax tire-fighting apparatus, since fire-fighting apparatus was used solely
tor the purpose of extinguishing fires, and that such apparatus was purchased
almost enmvirely by municipalities or for State purposes.

Thereupon the Treasury Deparviment accepted the above-mentioned decision
of the Circuit Court of Appeals, Secomd Circuit, and proceeded to make refunds
with respect to claims filed by the American-LaFrance Fire Engine Co., and
other fire-engine companies coveriug taxes paid by them.

Due to the eonfusion explained above which necessarily resulted from the
action of the Governtuent in promulgating retroactive. conflicting, and incon-
sistent rulings with respect to fire-fighting apparatus, the American-LaFrance
Fire Engine Co. was about 15 days too late in flling refund claims with
respect to certain payments of approximately $150,000 made in 1920 and as
these claims were not filed within the period of limitation then existing, the
Government refused to return to the American-LaFrance Fire Engine Co.
approximately $150.000 of the sums which the Government had erroneously
and illezally collected dexpite the protests duly and emphatically made. It
is sobmitted, therefore. that since the Governmenut illegally coliected the
above moncy, when no part of it was due or owing, that in all fairness
provision should now be made for the return to the American LaFrance Fire
Engine Co. of tBe sums to which it is entitled.

99310—28——11
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It is probable that other manufacturers of fire-fighting apparatus are entitled
to the return of not exceeding $50,000 by reason of similar situations., If the
amendment herein suggested should be adopted, the total amount which the
Government would be called upon to refund will not exceed $200,000.

Accordingly the manufacturers of fire-fighting apparatus respectfully request
that the attached amendment be enacted in the pending revenue bill, and
that it be placed in the bill after line 14 of page 188 of House Resolution 1
now before the Committee on Finance of the Senate.

Respectfully submitted.
v , President.

At the end of line 14, page 188, of the bill to reduce and equalize taxes and
provide revenue, and for other purposes, insert the following:

“(d) Where, prior to the enactment of this act, the Secretary of the Treasury
has fllegally collected excise taxes upon the sale of self-propelled fire fichting
apparatus erroneously taxed as automobliles, automobile trucks, automobile
wagons, or parts or accessories thereof under the revenue act of 1916, the
revenue act of 1917, or the revenue act of 1918, there shall be refunded to the
manufacturer, producer, or importer by whom sald taxes were respectively paid
the sums so paid with interest from the date of payment upon the allowance
by the Commissioner of Internal Revenue of refund or credit claims therefor,
and such claims for refund shall be considered and passed upon by the Com-
missioner of Internal Revenue if the same shall have been filed before the
passage of this act or within one year thereafter and notwithstanaing any
period of limitation that might otherwise be applicable thereto.”

The CramrmaN. We will now hear Mr. Griffith.

STATEMENT OF WARREN E. GRIFFITH, VICE PRESIDENT OF THE
gggONAL AUTOMOBILE DEALERS’ ASSOCIATION, TOLEDO,

Mr. GriFrFrTH. I am the head of a committee that is here in the in-
terest of the removal of the war tax on mctor cars, and I am accom-
panied here by Mr. C. E. Fisher, president of the Uppercu-Cadillac
Corporation of New Jersey, Newark, N. J.; Mr. Edward J. Foley,
H'esident of the Foley-Chevrolet Co., Newark, N. J.; Mr. Harter B.

ull, president of the Harter B. Hull Co., of Baltimore, representing
the Dodge cars.

The case for the dealers was presented in detail before the Ways
and Means Committee of the House of Representatives last fall,
and I think that unless there are some questions about details of
that presentation, I will eliminate that in the interest of your time.

The CrHAIRMAN. Yes; it is fully given here in the hearings held by
the Ways and Means Committee.

Mr. GrirrrTH, The information was given quite fully before the
}\:Vay.s and Means Committee of the House and appear in their

earings. ,

The Cuamman. If there is anything additional that you desire to
say we shall be glad to listen to you.

r. GrirrrrH. I want to put myself and also the other members
of the committee at the service of the Finance Committee of the
Senate in answering any questions that may have arisen here per-
taining to this subject since the hearings before the Ways and Means
Committee of the House. I understand that there are a number of
questions that have come up.

The Crmamman. The only question in the minds of the most of
the Senators is whether we can afford to do it. I think the most of

i
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them would like to take all these excise taxes off. But that is the
only question.

Mr. GurrritH. The point that we would like to make is the same
as the manufacturers would make and the owners would make, Mr.
Chairman, and that is the fact that it is a very representative group
perhaps permeating more largely into the population of the ﬁnitecf
States than you tﬁink, and that the tax is really paid in a very
large number of cases by people who would be benefited tremer.
dously by not having to pay it, and that the expense of collecting
the tax is a tremendous burden on the automobile dealers, who are
really tax collectors for the Government.

W{en you recall that a 60-days’ su(rply 0% new automobiles is
constantly on hand on the floors of the dealers of this country, about
600,000 automobiles, with $10,000,000 in taxes, which automatically
go into the capital structure of those dealers, which cost $1,000,000
to $1,500.000 to carry, and upon which there can possibly be no
profit, it becomes a burden upon a group of merchandisers who can
not well stand additional burdens.

Senator Reep of Pennsylvania. Think of what we are doing to the
tobacconists.

Mr. GriFritn. How is that?

Senator Reep of Pennsylvania. Think of what we are doing to
the tobacconists, where we are charging 40 per cent in some cases on
the selling price of cigarettes.

Mr. Gurrrrrn. Senator Reed, I should really hate to be put in
the category with tobacco.

Senator Smortringe. Who pays the tax now?

Mr. GrirFita. The purchaser. ‘

Senator SnorTRIDGE. Do the dealers pay the tax?

Mr. GriFFiTH. Yes: the dealer pays the tax and collects it.

Senator Watson. He collects the tax?

Mr. GriFriTH. Yes.

Senator SHorTrRIDGE. But who is it that ultimately pays the 3 per
cent tax?

Mr. GrirrFitH. The man who buys the automobile.

Senator Suortribge. Not the manufacturer ?

Mr. Grerrrma. No, sir.

Senator SHortrIDGE. And not the dealer?

Mr. GrrFrrTH. No, sir; except for the time being.

Senator SmortripGe. But the purchaser of the machine pays the
tax,

Mr. GrirFrTa. Yes, sir.

Senator Rrep of Pennsylvania. Who pays it to the Government?

Mr. GrirriTH. The manufacturer.

Senator HarrisoN. You would rather be put in the category of
the chewing-gum people, whose tax has been lifted, I take it.

Mr. Grierrra. That is a little better than tobacco.

Senator Suortringe. Well, I question that, and so does the Senator
from Mississippi.

Mr. GrirFiTH. Another matter which I should like to brin up
quite definitely here is, that should the committes recommen the
removal of the war tax, because that is what it is, and I think you
will, you were committed in principle, both branches of the Con-
gress were committed in principle two years ago to the rebate of the
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tax on motor cars already on the floors of dealers and already paid
for to the Government. As was pointed out this morning by Mr.
Chapin, immediately upon the signing of the bill which would re-
move the war tax from automobiles the public will get the benefit
of it in its entirety. Now then, it should not be that the dealer
would have to pay that overlapping tax, because he would imme-
diately have to give the purchaser the benefit of it.

The CuiairmaN. We can provide for 60 days’ time.

Mr. Grrrrrra. I understand, but at the time the bill came out of
the House, Mr. Chairman, the original recommendation of the Ways
and Means Committee on the 1% per cent compromise it was left
i;ll as it applied to the rebate of tax so that it was not taken care of
there. .

The Cuamman. In the last bill we provided that there would be
a floor tax, and that could be provided for again.

Mr. GrrrrrrH. Are there any other questions?

Tll:le CrammaN. I think we understand the situation pretty thor-
oughly.

r.y GrrFrrra. All right, I thank you.
(The witness left the stand.)
The CuamrmaN. We will now hear from Mr. Frederic Brenckman.

STATEMENT OF FREDERIC BRENCKMAN, WASHINGTON REPRE-
SENTATIVE OF THE NATIONAL GRANGE, WASHINGTON, D. C.

Senator Suortriice. I believe you represent a farmers’ organiza-

tion?
Mr. Brenckmax. Yes, sir: the oldest one in existence. It is 61

years old. ) i
Senator Reep of Pennsylvania. Do the farmers want the tax taken

off of Rolls-Royces?

Mr. BrenckMmaN. I will tell you briefly what the policy of the
National Grange is with reference to Federal taxation as outlined
at our last annual meeting, which was held at Cleveland, Ohio, last
November: The policy of the National (Grange may be stated in
this way, that we are in favor of debt retirement rather than tax
reduction. And we come to that conclusion by virtue of the fact that
the interest on the national debt at this time is over $£600,000.000 a
year, which is just about as much as it cost to run the Government
all told back in 1910.

The Cuairman. And a few years ago it was a billion dollars.

Mr. BReNckMAN. Yes, sir.

" The CaairMaN. And we have saved that much of the taxes any-
ow,

Mr. BrenckMaN. We feel that rather than reduce the taxes it
would be well to get rid of the national debt, and the interest charge
just now is about what it cost to run the Government 15 years ago.

owever, in outlining a policy it was very distinctly stated that if
there is to be any tax reduction in the judgment of the Congress,
that we are in favor of a complete repeal of the war-time tax on
automobiles, and for the reason that we consider this tax discrimina-
torlz, unjust, and—

't, h:’ HAIRMAN. As to the admission tax it is the same way, is
it no
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Mr. Brexckmax. Well, I am not prepared to say about thut.
But we are especially opposed to the permanent imposition of this
automobile tax as a sales tax. The National Grange has always been
opposed to the idea of a sales tax. Now. looking at it from the
standpoint of the farmer

The CHamrmMan. 1 wish I could take you for about half an hour
over to my office. I think I could show you how foolish your atti-
tude is on that proposition.

Mr. BrenckMAN. From one-fifth to one-fourth of all the auto-
mobiles in the United States are owned by farmers, and the farmer
is peculiarly hard hit along this line. In the first place he has a
road tax to pay. and in the strictly rural districts the maintenance
of roads falls very largely on farm property. Even in our State of
Pennsylvania. Senator Reed. we have 70,000 or 80,000 dirt rvoads,
and the farmers largely maintain those roads. There is very little
help from the State. So first there is the road tax. and then in
practically every State T suppose the farmer pays a license fee or
a4 regiscration fee on his car. And then there i the driver's licenge
fee. And then there is the gasoline tax. and if we add the war-time
automobile tax the farmer pays in most cases five taxes on his
automobile.

We do not take the position that the antomobile is a luxury. It
has been said occasionally that the automobile is a luxury. and the
attitude of some people ts that the farmer ought to have an auto-
mobile because it is 2 luxury. But the antomobile is a necessity for
the farmer. He has need for it. In the first place. it would be
very difficult for the farmer to get over the roads to-day if he would
try to go back to the horse and buggy. because he would he passed
by vehicles going faster than the horse can travel. and would be
crowded off the road. We feel that the farmer needs the antomobile.
and we do not think that the Government is justified in continuing
this war-time tax when practically every war-time tax has been
removed. Now, that is the attitude of the National Grange.

Senator HarrisoN. That is especially true of trucks. because the
farmers have to have trucks.

Mr. BRENCKMAN. Yes, sir: trucks are very necessary and helpful.

The Crairman. But tracks are free now.

Senator HarrisoN. There is no tax on trucks now?

The CuairMax. No; none whatever.

S(;‘nator Harrisox. Well. the farmers have been able to win that
much. :

Senator Reep of Pennsylvania. Mr. Brenckman, just a question or
two: We know that in the last analysis it is the ultimate consumer
that pays every tax.

Mr. BrexckMAN. Yes, but this tax is particularly shifted” onto
the ultimate consumer because it is o arranged. There is not any
chance for the ultimate consumer to escape it in any way at all.

Senator Reep of Pennsylvania. The income taxes. and especiall
those of corporations, are all in the last analysis borne by t‘le ulti-
mate consumer. KEvery time a farmer buys a pair of shoes he is
helping to pay the income tax of the shoe manufacturer. Is it not for
the best interests of the farmer that we get these taxes down?

Mr. BReNckMAN. The income tax?

. Senator Reep of Pennsylvania. Yes.
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Mr. BrencemaN. Of course, we realize that somebody has got to
pay the taxes, and our theory is chat ability to pay ought to be con-
sidered in levying taxes.

Senator Reep of Pennsylvania. I think we all agree with you in
that. And when it comes to the income tax, the Government, of
course, has applied that theory, and it is the individual who pays
that tax. But your corporation income taxes, whether paid by rail-
roads or by manufacturers or what not, are—the most of them, at
least—paid by people who are selling to the population of the United
States as a whole. For that very reason I have felt all along that
a reduction of these taxes might lower the costs of goods that are
bought by the community.

Mr. BrenckMAN. That is probably true.

Senator Reep of Pennsylvania. And that that would be reflected
probably just as much in the farmer’s budget by the end of the year
as would the 3 per cent tax on the passenger automobile that he buys
occasionally.

Senator WartsoN. But the tax on an automobile is, of course, a
d}irect tax, and one that he feels, because he pays it when he buys
the car.

Mr. BrenxckataN. That is the position of the National Grange.

The CHairyan. Very well. We thank you, Mr. Brenckman.
The witness left the table.)
he Crammman, Mr, McKenna.

STATEMENT OF ROYAL T. McKENNA, GENERAL COUNSEL OF THE
MOTOROA%WD ACCESSORY MANUFACTURERS ASSOCIATION, NEW
YORK CITY

Mr. McKexNa. Mr. Chairman and gentlemen of the committee, my
name is Royal T. McKenna. I am general counsel of the Motor and
Accessory Manufacturers Association and also represent the Auto-
motive Equipment Association.

I appear here in opposition to the provisions of section 424. What
I have to say is embodied in a memorandum, which I will hand to the
reporter; and, as I have also furnished copies of that memorandum
to each member of the committee, I will not make any further argu-
ment on the point.

The CuiiairMaN. We will make that a part of the record.

(The memorandum above referred to is as follows:)

For ready reference in connection with the dixcussion of the provisions of
section 424 of the new revenue bill, the following memorandum is furnished
you:

Both the limitations on the a)ppropriations for refunding taxes illegally col-
lected *)rovided in PPublic, No. 660, Sixty-ninth Congress, and H, R. 5800,
Seventivth Congress, and subdivisions (b) and (c) of section 424 of H. R. 1, are
in direct conflict with section 3220, which section authorizes the Commissioner
of Internal Revenue to “refund and pay back all taxes erroneously or illegally
collected.” So long as section 3220 remains on the statute books it is a serious
injustice and Qiscrimination to withhold refund of taxes illegally collected from
one class of manufacturers, while refunds are being made, daily, to all other
classes of taxpayers from whom illegal collections have been made.

With regard to the question of whether or not the taxpayers at whom this
discriminatory and confiscatory legislation is aimed can be legally required,
as provided in subdivision (c) of section 424, to pass on to the consumer the
amount of any excise tax refunded to them by the Government, attention is

’
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respectfully invited to the decision of the Court of Appeals of the District of
‘Columbia in the case of Heckman & Co. (Inc.) ». 1. 8. Dawes & Son Co. (Inc.)
(decided April 5, 1926), in which it was held that the tax was paid by the
manufacturer for himself, and not for the purchaser, and that the purchaser
had no right of recovery, even though he had reimbursed the manufacturer
for the amount of the tax,

Subdivision (a) of section 424, which provides that no refund shall be made
-except in pursuance to a judgment of a court in an action duly begun prior
to February 28, 1927, is unconstitutional, in that it retroactively deprives
citizens of rights granted under section 3226 of the Revised Statutes, which
section provides that suit for recvoery of taxes illegally collected may be insti-
tuted at any time within two years after the rejection of a claim for refund.
In connection with the question of the constitutionality of subdivision (a)
attention is invited to the decision of the Supreme Court of the United States
in the case of Wheeler v. Jackson (137 U. 8, 245, 255), in which Mr. Justice
Harlan, speaking for the court, said:

“ It is the settled doctrine of this court that the legislature may prescribe a
limitation for the bringing of suits where none previously existed, as well as
shorten the time within which suits to enforce existing causes of action may
be commenced, provided In each case, a reasonable time, taking all the circum-
stances into consideration, be given by the new law for commencement of suit
before the bar takes effect.”

Also, in the case of Sohn v. Wuterson (17 Wallace 5§98, 597), Mr. Justice
Bradley, speaking for the court, said:

“ When a statute declares generally that no action, or no action of a certain
class, shall be brought except within a certain limited time after it shall have
accrued, the language of the statute would make it apply to past transactions
as well as to those arising in the future. But if an actlon accrued more than
the limited time before the statute was passed a literal interpretation of the
statute would have the effect of barring such action at once. It will be pre-
sumed that such was not the intent of the legislature. Such an intent would
be unconstitutional.”

There were pending in the office of the Commissioner of Internal Revenue on
February 28, 1927, numerous claims on which no action had been taken by the
commissioner, and on which no suits could have been instituted by the tax-
payers prior to that date, on account of the limitations of section 8226, Revised
Statutes. This section provides that no suit may “ be begun before the expira-
tion of six months from the date of filing such claim, unless the commissioner
renders a decision thereon within that time.”

From a mere reading of this section you will note that suit could not have
been brought on any claim filled subsequent to August 28, 1926, unless such
claim had already been declined by the commissioner. As a matter of fact,
numerous claims filed in the period from August 28, 192G, to February 2R,
1927, had not been declined on the latter date, and there are to-day pending
in the department numerous claims, filed within the statutory period, which
have not been declined.

Regardless of any contention that may be made as to the validity of the
proposed section 424 (a), it is submitted that, as a matter of equity and fair
dealing, opportunity should be afforded the taxpayer to bring suit for taxes
atleged, and in svme cases admitted by the commissioner, to have been fllegally
g(éllectigd, and upon rendition of judgment by the court such judgment should

paid.

If the provisions of section 424, as enacted by the House, are not entirely
eliminated, the least that should be done ix to set the date hefore which suits
may be commenced at six months after the enactment of this act (see Public,
No. 804, 69th Cong., approved March 4, 1927, which fixes the period within
which the Government might bring suit to collect amounts due in the opera-
ticn of raflroads under Federal control) and eliminate the words * directly or
indirectly ” from subdivision (b).

I am authorized to say that the Automotive Equipment Association, with
principal offices in Chicago, Iil., subscribe to the statements and contentlons®
hereinbefore made.

Respectfully,
Royar T. MOKENNA, General Counsel.

The CuairmaN. Mr. Austin, we will hear from you now. Will
you please give your name and address to the reporter{
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STATEMENT OF J. B. AUSTIN, CULVER CITY, CALIF.

Mr. AvstiN. Mr. Chairman and gentleman of the committee, our
troubles are administrative more than financial. While the law
exempts tickets sold for 75 cents, when they buy, as is customary in
the circus, reserved seats, the department has ruled that the two
transactions form one transaction, and, therefore, when a person
buys a reserved seat an entire 14 cents accrues on the accommodation.

nator SHORTRIDGE. Please make that plain.

Mr. Austin, The law states, * Tickets sold for less than 75 cents.”
An age-old custom with the circus is to buy a ticket outside and an
added reserved seat inside. There is no tax on the general admis-
sion, but when a customer elects a buy a reserved seat inside, the
department has ruled that the entire tax accrues on the transaction.

e ask that whatever exemption is made on the admission tax that
it be exempted like the income tax is; say, for instance, the estab-
lished price is $1,50, exemption $1. and tax 5 cents. We ask that
the exemption be passed on to the circus business in which, up to
the present time, we have never received a nickel.

Senator SHorTRIDGE. Do I understand that you can buy a general
admission ticket for 75 cents with no tax?

Mr. AvusTiN. No tax.

Senator SHorTRIDGE. But going inside the main tent if you wish to
buK a reserved seat——

Ir. AusTIN. Then there is a tax of 14 cents that accrues.

Senator Reep of Pennsylvania. They take it from t“~ customer
gradually instead of doing as the theaters dof

Mr. AusTIN. Yes, sir.

The CHaikmax. What do you charge for a reserved seat?

Mr. AustiN. Seventv-five cents. Now. gentlemen, our situation
has been further complicated by the various States passing admis-
sion tax laws. South Carolina has one and last week Mississippi
passed one. That makes 28 cents as accrued now under the State
and the Federal taxes, which is absolutely prohibitive.

Senator Reep of Pennsylvania. That circus tax is practically a
sales tax, is it not?

Mr. AusTin. No, sir; we pay all kinds of licenses in addition.

Senator Reep of Pennsylvania. No; but I mean this tax that is
imposed on the price of the ticket is practically a sales tax?

r. AUSTIN. 138, sil

Senator Reep of Pennsylvania. You say that Mississippi has just
adopted that?

r. AustiN. Just last Friday; and South Carolina had already
done so. Now, gentlemen, we think this: The 75 cents saving has
been passed on tc other forms of amusement. and in hundreds and
hundreds of towns the people have no other form of amusement
except the picture shows. They naturally get it into their heads that
the tax has been left off, and along comes the circus and announces
that it is still on and they look upon us as they formerly did. We
feei that in justice to our business we should have this exemption.
We know that yon are going to exempt something, and whatever
that is we think it should be exemptefs’ right down the line. The
form now reads: “ Established price $1.50, tax 14 cents, balance
$1.34.” We think it should read: * Established price $1.50, exemp-
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tion 75 cents. tax 7 cents.” We know that the admission taxes are
going to stay on, to a certain extent, and we think we are entitled to
our share of it in keeping with the other business.

Senator HarrisoN. Mr. Austin, here is a Mississippian in sympathy
with you.

Mr. AvsTiIN. Gentlemen, the idea is this: The circus business now
is psychological. No one comes until the psychological moment, at
8 o'clock. Ninety per cent of our patrons come in automobiles.
The people come to see the big show now. We sell all our tickets in
20 minutes. and we must make arrangements for even change. So
we just had to make that arrangement. Whatever exemption dyou
gentlemen decide on later, if we got that portion of it we would be
perfectly satisfied. ,

Senator Reep of Pennsylvania. You mean to exempt the first dol-
lar of admission tax instead of those under one dollar ¢

Mr. AvstiN, Yes; if anvone wanted to occupy the high-priced
seats they would pay on the added accommodation. It would place
all in our business on an equal footing. In the small towns, where
there is nothing but the picture show, we come along with a tax
hung up and they say. “ Well, there isn’t any tax; the tax is off.”

Senator Reer of Pennsylvania. You absorb the tax out of your
$1.50 now, do you not ? ,

Mr. AcsTin. In some cases, and in some cases we add it. The
feeling is such in «mall towns that we can not add it, but in cities
they understand that. They are broken into that. We have to carry
two sets of tax.

The CrairMaAN. Mr. Brokmeyer.

STATEMENT OF EUGENE C. BROKMEYER, GENERAL COUNSEL
FOR THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS,
. WASHINGTON, D. C.

Mr. BrokMeyer. Mr. Chairman and ﬁentlemen of the committee,
my name if Eugene C. Brokmeyer, and I am general counsel for
the National Association of Retail Druggists. We had the honor
in December to ask this committee to consider the suggestion that
the registration tax on retail druggists who are called on to dis-
pense narcotic drugs in aid of the sick be reduced from $6 a year
to §1 a year, because for many year=, until the war, the tax on re-
tailers and wholesalers and manufacturers and physicians was $1
a year. Origmally it was made that way simply to give the GGovern-
ment control over the supervision of the manufacture and distribution
of narcotic drugs, which was eminently proper, it having been the
duty of the Congress. of course, to eflect the International Opium
Convention.

The tax was increased to $6. and in 1926 it was reduced to $3 on
physicians, which we think was very fair and considerate, consid-
ering that they are practicing medicine.

Senator Watson. Was it $6 on doctors and physicians, too, during
the war? '

Mr. BrRoKMEYER. Yes, sir.

The CrarMAN. It is only $1 now on physicians?

Mr. BrokMEYER. It is only $1 now, and we ask that we be placed
on terms of equality with physicians, because we are partners, so
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to speak, and as your worthy chairman will bear me out the é)hfysician
rescribes and we compound the narcotic prescription and furnish
1t to the sick.

However, I read a very interesting and very persuasive statement
from the Secretary of the Treasury to a Senator, and in principle I
concur with the view of the Treasury Department, that it might be
dangerous to make too much of a reduction in this tax, because you
might weaken the identity of the Harrison Act as a revenue measure,
and the Supreme Court only ﬁesterday said that that is a very
Km:erml point in determining the constitutionality of the Harrison

ct.

We are in sympathy with that view, but we come with this
amended application, if I may be permitted {o put it in that way;
we $s;}sk you, if you can see your way clear, to reduce the tax from $6
to $3 a year.

{7 mg;:es this difference: There are some 5,300 retail druggists in
the country; and $3 a year saving to them would amount to $150,000
a year.

yS@gzﬁnﬂator SHorTRIDGE. About how much revenue has the law yielded
at '

Mr. BrokMEYER. At $6 it would be six times 53,000, or approxi-
mately something over $300,000.

If you could see your way clear to reducing it from $6 to $3, you
would still save for the Treasury $160,000, which would be still a
substantialy yield from a revenue point of view.

Senator SHorTrRIDGE. But $6 a year would not strike one as being
a very heavy burden. That is only 50 cents a month.

Mr. BrokMEYER, I would ask the same question if I were in your
place, Senator, and if I did not know that the retail druggist is a
man that makes his living by selling postage stamgs and dealing in
small-priced articles. As he pays some 30 or 40 different kinds of
tax, Federal, State, and local, every two or three dollars counts. -

Senator SHORTRIDGE. Yes; that is true.

Mr. BrorMEYER. So I will leave that in your hands.

The CHairMAN. Senator, that is all who are here to be heard
to-d% and we will adjourn now until 10 o’clock to-morrow morning.

(Whereupon, at 3.10 o’clock p. m., the committee adjourned to
meet at 10 o’clock a. m., Thursday, April 12, 1928.)

I N
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THURSDAY, APRIL 12, 1928

UN1TED STATES SENATE,
CodMITTE ON FINANCE,
Washington, D. C.

The committee met, pursuant to adjournment, at 10 o’clock a. m.,
in the committee room, Senate Office Building, Senator Reed Smoot
presiding.

Present: Senators Smooth (chairman), McLean, Curtis, Reed of
Pennsylvania, Shortridge, Edge, Simmons, King, Harrison, Walsh
of Massachusetts.

. The CuairMaN. If the committee will come to order, we will pro-
ceed with the hearing. I believe Mr. MacChesney is the first witness.

STATEMENT OF NATHAN WILLIAM MacCHESNEY, CHICAGO, ILL,
GENERAL COUNSEL FOR THE NATIONAL ASSOCIATION OF REAL
ESTATE BOARDS

The CHAIRMMAN. You may give your name and address.

Mr. MacCuesNEY. My name is Nathan William MacChesney, of
Chicago, Ill. T am general counsel for the National Association of -/
Real Estate Boards.

- The CHAIRMAN. You have already submitted a brief, have you not #

Mr. MacCuesney. I have already submitted briefs, which are be-
fore the committee and have sent copies individually to the meiubers
of the Senate committee, which attempt to cover the particular
matters in H. R. 1 in which we are vitally interested.

Originally, when I appeared before the House Ways and Means
Committee, we had a program which covered some 16 or 17 points,
as a result of numerous tax conferences with representatives of some
650 real-estate boards. As a result of the hearing and the general
sentiment, as far as we could sense it, there were certain items in that
program which we have dropped out, and we are coming before you
to-day with the program reduced to five points, which we believe to
be the most essential out of the several hundred which were originally
submitted to our national association, and only 5 points out of the
16 or 17 points which were argued before the House Ways and
Means Committee. In addition, I desire to be heard very briefly
with reference to two or three matters which were put into H. R. 1
and which, therefore, we did not consider before the House Ways
ar.d Means Committee in connection with the revenue act of 1926,

167
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In order to save the time of the committee I am going to brietly
refer to the principal points we wish to bring before you. I have
filed what I designate as a brief or *third memorandum,” covering
these points, with a letter of transmittal, which will be found on
pages 1 to 5 of the brief, together with a single-sheet summary for
the b -aefit of the committee which outlines the contents of the brief.

The CHAIRMAN. Just put the summary in the record at this point.

(The document referred to is as follows:)

NATIONAL AS880CIATION oF REAL ESTATE HBoaRys,
UFFICE OF THE GENERAL (COUNSEL,
30 North La Salle Street, Chicago, Il

To the honorable committee on Finance of the Senate:

The National Association of Real Estate Boards, through its general counsel,
has filed with your committee under date of March 31, 1928, a detailed brief
comprising the amendments to the revenue act of 1926 and H. R. 1 necessary
to the real-estate business and interests, of which this is & summary.

A. CAPITAL GAMINS

(1) Realty as capital assets:
(a) Rule as to investor.—The profit on the sale of realty should be considered

as a capital gain regardless of the length of time it has been held where 1t has
been acquired :s an investment in fact, whether by un ordinary investor, a
hroker. or an operator,

(b) Rule ax to real-estate dealer-—The profit on the sale of realty should
be held to be capital gain where the property has been held by the taxpayer,
regardless of his business or the purpose for which it was acquired, for more
than two years.

(2) Capital gain rate formerly fixed with reference to bracket in income
tax with maximum that of corporation tax. and proposed uct should be adjusted
on same prineiple:

In the case of any taxpayer (other than a corporation) who for any taxable
yeur derives a capital net gain or sustains a capital net loss the tux upon the
capital net gain should not exceed 615 per cent and not more than 6% per cent
of the eapital net loss should he dedueted.

B. COMMISIIONS FOR OBTAINING LONG-TERM LEASES

Commissions paid by either the lessor or lessee for obtaining u long-term
lease should be considercd as expenses deductible in the yeur in which they
become a definite liability, instead of being considered capital expenditures
to be amortized over the period of the lease.

C. SUBDIVISION PROPERTY

1. Deferred-payment xales not on installment plan.--The statute or regula-
tions should contain such an explicit definition of the term “ fair market value ”
as to remove from the realm of individual opinion the determination of the
question ax to whether or not ohligations of purchasers have a fair market
value, (See Brief, p. 22.)

2. Tustallment sales.—Section 212 td) of the revenue act of 1926 should be
amended so a5 to remove the 23 per cent initial-payment limitation on install-
ment sales.  (See Brief, p. 32.)

3. Subdivisioi—not lot—basis in suddivizions,—Nubdivixions rather than in-
dividual lot should bhe considered as the basis for determining profits. (Seé
Brief. p. 35.)

4, Syndicates and trusts—-1f capital is employed under the form of a trust,
agreement, contrict, or other financing method for the purpose of purchasing,
subdividing and/or selling rea! property under which it is provided for periodic
distribution of net proceeds of sale (or where in fact such proceeds have been
distributed) and which also provides for and/or contemplates complete liquida-
tion in due course of business (or where in fact such liquidation has taken
place) the income shall be taxable only to the beneficiary of the trust agree-
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ment or other imstrument and there shall be no taxable gain until distri-
bution shail have been made. Distributions as and when received by the
taxpayer may be applied against and reduce the investment and in that
event there shall be no taxable gain to him until such investment shall have
been returned. (See Brief. p. 88.)

——

D. DIVIDENDS OUT OF SURPLUS ACCUMULATED PRIOR TO MARCIT f, 1913

The policy of exempting from tax, distributions by corporations out of earn-
ings or profits accamulated 2nd increase in value accrued prior to March 1,
1913, which has obtained since 1916. should be continued. (See brief, p. 53.)

E. COMPULSORY DISTRIBUTION BY PERSONAL HOLDING COMPANIES

There should he no distinetion between a personal holding company as de
fined in seetion 104 () (1) of II. R. 1 and other corporations. There should
be no limitation upon the right of the corporation to accumulate profits in any
tuxable year other than the reasonable needs of the business,  (Ree brief, p. 57.)

Complete program of national association.—There are presented here five
major points. the first three of which were n part of the original program of
the national association for tux reduction and the last two of which were made
necessitry by reason of new provisions introduced in the bill by the ITouse of
Representatives, The full program of the national association for tax redue-
tion cons'sts of 15 points of which 7 nre not now beiug urged hefore thix com-
mittee, though we believe them worthy of consideration. The national associn-
tion is desirous of holding the measure of relief already given by the House
of Representatives in the bill now hefore you, on the following poiuts of our
program, which are discussed in detail in the supplemental brief filed with the
committee under date of April 10, 1928

PARTIAL RELIEF CONTAINED IN H, R. | IN THE SENATE

Ch Cooperntive aparine nts. --The owners or lessees of apartment buildings
operited altogether on the cooperative plan are given the right to dednet in
their individual income retarns the swns of money pail to the corporation on
account of taxes and interest,

(2) Iastclment salex—The seller of real estate may return the profit on
the installment basis if the amount of pavments received in the first year do
not exceed 40 per cent of the selling priee.  Heretofore this limit wax 25 per
cent. We think the rule should be the same as it is for personal property,

(3) Real catate hoards—Real estate boards were included with business
leugues, chambers of commerce. and boards of trade as exempt from fux if
not organized for profit and if no part of the net earnings insures to the henefit
of any shareholder,

We urge consideration and study of the full program as outlined in the
brief, and we hope the program here cet out will receive your favorable action.

Respectfully submitted.

NATiaN WineiaM MaoCHESNEY,
(eneral Counsel,
Of counsel :

MACCHESNEY, Evans & RoOBINSON

(NATHAN WILLIAM MACCHESNEY AND HARRY E. N\yoor. Of Counsel),

30 North LaSalle Street, Chicago.

MACCUHESNNEY & WHITEFORD,

K15 Fifteenth Street NW., Washington, D. C.

Mr. MacCrEsxNEY. The first of the points which T wish to discuss
is the question of capital gain. Originally, when the capital-gain
section was put in, there was considerable discussion about it and its
relation to the income tax law then pending. It was finally fixed on a
basis which is described by Mr. Montgomery as a normal tax of 8
per cent plus a surtax of 414 per cent, making a total tax of 121,
per cent. Originally, when the bill was introduced, it was fixed at
15 per cent. but was modified to 1215 per cent on the theory that it
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was unfair to individuals in the sale of capital assets as compared
with a corporation, and the 1214 per cent was arrived at as a maxi-
mum, because that was the corporation tax rate and had a definite
relationship to the normal and surtax in effect at that time.

Our contention with reference to capital gain now is that, if the
taxpayer is to be given the same advantage under the revision of the
present act that he had under the act at the time the 1214 per cent
went in, it must be adi'usted, because if, as a matter of fact, he is still
charged on the capital gain a rate of 1214 cents with a lower normal
and surtax rate, you are in effect postponing the advantage to the
average taxpayer. I cover this rather completely in the brief (pp. 6
and 11-18) with some illustrations which I would be glad to have
you look at, showing that under the act when it was passed a man
who had an income of $27,500 (brief, p. 15) found it to his advan-
tage to take advantage of the 1214 per cent rate, whereas a man who
now has a capital gain income gets no advantage from the 1214, cent
rate until he has an annual income of $65,000, greatly limiting the
number of people who are given the benefit of that provision, which
we think was not the intention, because it is generalf’y conceded that
the capital-gain tax is an unusual tax. Itis not in effect in other coun-
tries. It is not strictly an income tax, though it has been held by
the court to be within the law. It is generally felt that capital gain,
representing an accumulation of profits over a series of years, should
be at a lower rate therefore. You can raise it in either one of two
ways. You can actually raise it, or by lowering the other rates you
can destroy the relationship, because 1214 per cent now is higher
than it was when it was passed in relation to both normal and surtax
rates as well as to the corporation tax. That is the essence of the
argument.

Our other point is that the capital gain ta:, as administered and
now written, is a very great hardship upon the particular interests
we represent. Take, for instance, the matter of a home, or the
matter of a building which is compelled to be sold, and a man takes
a profit from it. He can not take advantage of it unless he has
held it more than two years. We have statistics tending to show that
about 100,000 homes change hands yearly in the country, and if a
man is compeiled by moving, if he gets another position, if he is
elected to Congress and wants to sell his house in Chicago and buy
a new one in Washington, he can not tell when that 1s going to
happen.

We are not asking this committee that a man who is in the subdi-
vision business, subdividing lots, should be given the benefit of the
capital gain tax on property of the kind he sells; but we are saying
that a man who buys a piece of property as an investment in fact
should have the advantage of the capital gain section at any time it
becomes necessary to sell that property. The most outstanding ex-
ample of that in the case of a real-estate dealer, for instance, is that
of a man who buys his own home to live in it, and he is in a totally
different kind of business. In that case it is evident that that is an
investment from any standpoint. It was not bought for the purpose
of his business, and when he sells it he ought not to be compelled to
pay a tax at the peak of his income but should be allowed to treat it
as a capital gain. We are asking that the two years limit with ref-
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erence to investors in fact, whether in real estate business or mot,
he removed. (See p. 1, summary.)

Then we are also asking that, so far as the real-estate dealers are
concerned, where they have held the property for more than two
years it should automatically become a capital asset to which the
capital gain section should be applicable. We say that because real
estate is not subject to inventory, as other classes of property, such
as securities are, where gains and losses can be taken currently.
would not be disposed to quarrel with a period higher than two
years. Perhaps three or even four years would more fully protect
the Government and meet our contention.

Our contention is that in the ordinary building enterprise, if a
man puts up a building for sale, is a real-estate dealer, and he holds
it two years, he has lost money on it, because the universal experience
is that & man who erects a building for sale and can not sell it in
the current year, he has made a failure of the enterprise. It may be
in certain classes of subdivision where improvements had to be put
on them, that the period of sale is extended into the second year,
and that is why I suggest the three-year period. But if a subdivider
has to carry his land, after putting it on the market, for more than
three years, the accumulation of interest and charges means that the
enterprise has been a failure, as far as a profitable enterprise is con-
cerned. It has become a capital asset, willy nilly, and therefore he
should not be compelled to pay on it as though it were a current asset.
(See p. 1 summary, and pp. 8-11, brief.) So much for that ques-
tion. T think that makes it clear as to our position, and it is elabo-
rated on in the brief.

The CHamrMAN. Yes.

Mr. MacCuesxey. The next point to which I desire to call your
attention is found on pages 4 and 18 to 22 of the brief and page 2 of
the summary, with reference to commissions for obtaining long-term
leases. There was a long series of decisions by the Treasury De-
partment deciding that question both ways (see our prior brief to
Finance Committee, dated February 7, 1927). in which it held that
a commission paid for a long-term lease is a proper deduction from
current income, and which it held in a final decision that it must be
amortized over the period of the lease. It is an absurdity to say to
a man who makes a lease that he must amortize the commission paid
over the life of the lease, because he never has that opportunity.

Take two specific cases, for instance, in Chicago, about which I
happen to know. One was a ca-e in which the commission paid was
$125.,000. The arnual rental was something like $40,000, so it would
take more than three years to get back the commission. In the other
case the commission has $16.000, and the annual rental was $4,500,
a leas: for 129 years. If it were spread over 199 years it would
mean the party who paid that commission for the securing of the
lease would have to pay a return upon an income which he did not
in fact receive,

The chairman may remember that he did me the courtesy of per-
mitting me to discuss this question with him, and there were two
alternative suggestions made with reference to this matter. (See pp.
21-22, brief.) It seems very unfair that a man who pays a com-
mission of that kind upon a piece of property should have an income
tax collected in advance of his receipt of any return, which is what
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it amounts to. We believe and ask here that it should be allowed
as a deduction from current income on some basis, The chairman
suggested that it was perhaps not wise to have the Government post-
pone it so long, and we discussed two suggestions. One was that
there might be a division of that income so that one-half of the rent
should be taxed as income immediately, and the other half should be
allowed to be applied as against the commission paid until such time
as it should be amortized. The other was that a shorter period
should be fixed in which presumably the ¢wner might get the advan-
tage of the amortization; in other words, amortize it over a period
of 5 or 10 years, so that he might during his lifetime get the advan-
tage of the deduction. It is very evident that where it is amortized
over a period of 99 or 199 years he is in actual effect wholly deprived
of the deduction, and it fixes a tax burden upon him which it seems
to us is wholly unjust and unfair.

It does not seem to us that it is fair, or that the Government really
contemplated that a tax should be fixed in such a way as to be pay-
able out of funds that were not or could not be received by the tax-
gayer. The Treasury Department has decided this both ways. They

ave wabbled back and forth so often that people did not know what
the rule was, but they finally reached the conclusion that it must be
amortized over the life of the lease. We ask that the old ruling
should be incorporated in the law. to be deducted from current
income, or that either the Government and taxpayer should divide
the income for the purpose of taxat'-m or that it may be amortized
over a shorter period like 5 or 10 yea  ‘ixing it so the taxpayer may
get the advantage contemplated by th. sovernment.

Now, the third point to which I desire to call your attention is with
reference to subdivision property, and is found outlined on pages 4
and 22-52 of the brief and pages 2 and 3 of the summary. That
covers three or four different points.

The first point is with reference to deferred payment sales. or
sales on the installment plan (pp. 22-32, brief). That refers to those
cases where property is not sold for cash, known technically as the
installment sales basis; in other words, where the amount received
is such or the character of the deferred payment is such that it can
not be treated as an installment sale. e are asking that the Gov-
ernment take cognizance of the actual condition of the market, and
that a man should not be taxed upon a sale of property where he
takes down, say, 40 or 45 per cent or a smaller payment, and the
entire amount in a mortgage back, where that mortgage is not of
such a character that it can be discounted in ordinary commercial
channels. We attempt to fix on page 22 of the brief a suggestion
that evidences of indebtedness shall be deemed not to have a fair
market value unless they ordinarily can be disposed of under normal
commercial usage at a rate of discount not in excess of 10 per cent, or
at a proportionately higher rate if the rate of taxation is less than 5
per cent per annum. That last clause, I may say, was put in at the
time Mr. William G. McAdoo and myself argued some specific
cases before Mr. Gregg, at the suggestion of Mr. Gregg, at the time
he was general counsel of the bureau. He suggested that while
there might be some rule arrived at when the paper was not com-
mercially discountable, that in order to evade it the taxpaycr might
issue paper without any interest rate so the discount would become
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very high. So we put in this additional clause: “ Or at a propor-
tionately higher rate if the rate-of interest is less than 5 per cent
per annum,’ to prevent that subterfuge being used against the
Government. Perhaps 10 per cent under extraordinary market con-
ditions is not sufficiently high. We would not quarrel with 15 per
cent, but ertainly a man who has to discount his paper at 20 per
cent is on the road to bankruptcy. Some of us know of these finance
companies that discount paper at 20 per cent, but a man can not
discount his paper with these finance companies if it has any length
of time to run, because it costs him too much. He can only discount
it when it will enable himi to go into the market at an earlier date
in such a way as to make more use of his capital.

We are asking, therefore, that in all these cases of deferred pay-
ment sales, where the payment is not made on the installment basis,
where paper is taken back, that a man shall be allowed to return for
income-tax purposes only the payments as received, unless the paper
can be sold in commercial channel: for a discount not exceeding 10
per cent. In other words, we do not believe that the Government
should say, as they have in case after case, that paper is good, or that
the proof has failed to show it was not good, notwithstanding, as we
point out in the brief, that no bank will lend any money on it, when
the paper is to all intents and purposes from a commercial stand-
point worthless. We ¢o not believe the GGovernment should take
the nosition, as the Treasury Department has in effect, that it must
be a bankruptey proposition before a man is entitled to the relief
granted.

Senator HagrkisoN. Do they make it incumbent upon the holder of
2 note to sue and get a judgment before he can get a rebate?

Mr. MacCHrsNEy. Og course, they give the right to rebate when
the paper is actually bad.

Senator HarrisoN. What do they call “bad "¢ Say the paper is
not collectible, you know it is not collectible, but you de not sue on it.
Have you actually got to sue on it before they hold it is not good?

Mr. MacCuesxey. No: I do not think you have to go that far, but
I think you have to set it up as an actual loss und ask for a rebate
on it.

The Cnamyaxn. If there is any question about it yvou have to
rove it.

‘ Mr. MacCuessey. Yes. Let me state a specific case.

Senator Harrisox. I know of several specific cases of my own.

Mr. MacCrrssey. Here is one of the most glaring cases. Here is
a civic institution with no income against which to charge a loss,
which conceived the brilliant idea that they could be business men
and make a large sum of money for the institution by buying a piece
of property and re-selling it. That happened in Florida. They re-
solrs it and got back a second mortgage. The tax was $52,000. The
Government made a demand for that $52,000 tax, notwithstanding
the fact that before the demand was made the property had been
foreclosed by the first mortgage o as to wipe out all the interest of
the owner and the interest of the second mortgagee as well. Here
was a civic organization attempting to make some money for public
purposes faced with a $32,000 tax which meant bankruptcy with-
out any income against which to charge it. So the right to charge it
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off as subsequent losses did not mean anything to them. We can
name hundreds of cases of that kind.

So it works a great hardship for the Government to insist that
paper which can not be discounted has a value for tax purposes, and
we think the Government should fix a rule by which, if paper in
ordinary commercial channels can not be discounted at a fair rate,
taxpayers shall be allowed to return for taxation the money received.

The second point under this is installment sales, which will be
found on pages 32 to 35 of the brief and pages 12-11 of the supple-
mental brief.

The Cuamraran. Your brief covers that pretty thoroughly.

Mr. MacCaesNeY. Yes, sir. '

The CHairymaN. I do not think you need take any time on that.

Mr. MacCuesNey. Then may I just cail your attention to this
point, without going into it in detail: On page 32 of the brief, and
also on page 12 of the supplemental brief which I filed with the
committee, I want to call attention to the fact that the House in-
creased the percentage from 25 to 40.

Senator HarrisoN. You do not want that disturbed ?

Mr. MacCHesNEY. We want to be sure that we keep at least that
much, but. we want to call your attention to one point in that connec-
tion, which is argued in the supplemental brief: That as a result of
the dimunition in the selling market and the great sales resistance it
is no longer possible to sell real estate in this country on a 25 per cent
selling contract, and the result is that it means that the owner does
not have the margin under the 40 per cent which he should have;
that in the West, with 25 per cent down and 1 per cent a month on
the propertﬁ, it still enables them to keep the sale within the install-
ment rule, but on a 115 or 2 per cent basis, which is the common
rule in Chicago and in the East, and is generally common east of the
Mississippi River, it would run from 43 to 49 per cent. We urged
before the House committee that if they would not give us the rule
applicable to personal property, which we felt might be applied to
real estate, they should allow installment returns where the payment
did not exceed 50 per cent. We think it should be a minimum of 43
per cent, and that 49 per cent would be fair. In view of the chair-

- man’s suggestion, I will pass on to the next point with the specific

request that the figure “ 40 per cent ” in the House bill be increased
to “49 per cent.”

The next is subdivisions—net lot basis in subdivisions—on pages
35 to 37 of the brief. It is our contention that the subdivider
should not be compelled to allocate the cost of property to specific
lots, but should be allowed to count the cost of the property against
that part of the subdivision which is being improved in such a way as
not to return for income-tax money received until the cost of im-
provement of that particular section has been returned, because it
1$ really impossible to tell in advance what the cost may be or what
the profit will be. For instance, it has been é)erfectly evident in
this last year that you can not set a sales schedule in advance and
be sure of carrying it through to completion at a given date, so as
to realize the rate of profit necessary to fix the income tax in advance.
We are asking that they should be allowed to return the particular
part of the property being developed, rather than allocate it to
particular lots, which is a very great hardship.
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The last point in respect to subdivisions, and the only one which I
desire to take any particular time on, is the question of syndicates
and trusts, found at pages 38 to 52 of brief. There are two amend-
ments before the committee on that point. There is one amend-
ment which vou will find on page 39 of our brief, in the right-hand
column, applicable to H. R. 1. There is another one which I under-
stand has been or will be submitted by Senator Shortridge to the
committee, which is an amendment to section 701, which I am in-
formed was prepared by Mr. Gregg and which is as follows:

AMENDMENT TO S8ECTION 701 (A) (2) OF THE REVENUE BILL

The term *corporation” includes associations, joint-stock companies. and
tnsurance companies. For the purpose of this act, trusts or other unincorpo-
rated angencles creited for the primary purpose of liquidating property as a
single venture (with such powers of administration as are incidental thereto,
including the acquisition, imiprovement, conservation, division, and sale of such
property) and the distribution of the proceeds thereof in due course to or for
the henefit of the persons beneficially interested shall not be deemed to be an
association, The trustee, or any person beneflcially interested in such a trust
or unincorporated agency, shall huave the right to apply the provisions of this
pardgraph in returning income for any year prior to the enactment of this act.

There was a slight conflict between these two amendments, which
attempted to cover the same situation, but in a conference yesterday
with the gentleman from California and ourselves we eliminated the
conflict. So I desire in behalf of the interests I represent to say to
the committee that we hope both amendments will be adopted. Both
the amendment suggested by Senator Shortridge and the amendment
on page 39 of our brief should be passed. The Shortridge amendment
is necessary to protect the trustee and is the proper way to compute
the income under trust but would constitute a great hardship on the
beneficiaries unless amendment at page 39, brief, is also passed, as it
is essential to protect situation as business is done generally in this
country, as will be explained by Senator Dencen. We urge the pas-
sage of both.

" The Cuamrman. Mr. Gregg is going to speak on these amendments.

Mr. MacCuesNey. Yes; both amendments.

The Cnairyan. Both amendments?

Mr. MiacCunesxey. Yes, sir. The essential point is this, that a
trust which is formed for the purpose of handling property, when
it is contemplated that it be liquidated as a single venture, and is not
a continuing trust. that such a trust should be taxable only in the
hands of the beneficiaries when distributed, and that there should be
allowed to the investor or landowner under those conditions a return
of capital prior to liability for taxation. That is enormously im-
portant to many of these men, because under the rule of the Govern-
ment which taxes trusts of that kind in advance of distribution an
operator is oftentimes taxed heavily upon theoretical profits, whereas
all the money is going to the investor. The amendment found on
page 39, with the one which will be presented by Senator Short-
ridge, both of which we strongly urge, meet a situation we feel is
vital to the real-estate interests of the country.

The next suggestion in our brief is found on pages 53 to 56, divi-
dends out of surplus accumulated prior to Marc‘rl’ 1, 1913, is of great
interest to us. Real estate and timberlands have not yet been liqui-
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dated, and profits realized, and the old rule exempting such dividends
should be retained.

The CaairmaN. We do not care to discuss that.

Mr. MacCHEsNEY. The last is in respect to compulsory distribu-
tion by personal holding companies found at pages 57-59 of our brief.
Our mortgage men all feel that to enforce this against real-estate
holding companies would jeopardize the accumulation of surplus to
amortize bonded indebtedness and result in lessening the safety
of such investments.

The CuarmMan. The same is true of that.

Mr. MacCHEesNEY. Now, just a word with reference to cooperative
apartments. The matter of cooperative apartments is of very great
interest to our big cities. I am advised that your committee the other
day struck out the provision by which the individual apartment-
home owner was allowed to deduct all interest and taxes paid as
provided by the House bill. It has also been indicated to me that it
was on the theory that there was some discrimination in favor of
the apartment-home owner as cooperative apartment corporations,
as against the ovdinary building corporation. This question is
covered quite thoroughly in the supplemental brief at pages 3 to 11,
which I hope you will look at.

It is not a discrimination, for the reason that the ordinary build-
ing corporation has a right to deduct from its income the payments
made for interest and taxes, whereas the cooperative apartment has
no income from which it can deduct it. ’l[l);erefore, to allow the
deduction to the owner of the particular apartment does not deprive
the cooperative apartment corporation of any rights and does not
give the people who are in it any advantage over the ordinary build-
ing corporations, because the ordinary building corporation does de-
duct it from its net income. Neither is it any unfair advantage to
the cooperative apartment-home owner, because you are only giving
him the same right which yon now give to the single-home owner on
the ground. We ask to be put on a parity, whether we live side by
side or one above the other.

I beg to call your attention also to the important discnssions on
installment sales at page 12, supplemental bricf. to taxation of real-
estate boards and need for additional clarifying amendment at page
15 of supplemental brief and meritorions suggestions on exemption
of residential property at page 18 of supplemental brief.

Mr. Chairman, I do hope the committee and the gentlemen who
are going to work on these amendments will take the trouble to look
through these briefs and illustrations which show the need to our
business in this connection, and on behalf of myself and the real-estate
interests of the United State, I thank you for your courtesy in this
matter.

STATEMF¥NT OF MORRIS L. ERNST, REPRESENTING THE REAL
ESTATE BOARD OF NEW YORK CITY

The CHAIRMAN. Give your name and address.

Mr. Ernst. My name is Morris L. Ernst. I represent the Real
Estate Board of New York City. I wish to take not over five min-
utes of your time.
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We are in accord with Mr. MacChesney’s poxition in regard to co-
operative apartments.

In regard to the capital-gain section, we believe the sound posi-
tion is that the capital gain should apply to real property, no mat-
ter if held to-day, 2 years, or 10 years. To come back to the in-
tention of that provision it is this: That there be a tax rate on the
sale of certain assets so as to prevent an abnormal or ¢xtraordinary
profit being taken at the time of sale. In other words, the theory
was that if a man held some stock as an investment he was not
allowed to take the market fluctuations in his inventory, even if they
showed no profit or losses, and if he held that stock for two years
it would pile onto him heavy income-tax returns, and therefore
Congress devised the plan of having a 1214 per cent rate. We say
real estate is one commodity in the world that Congress has decided
is not subject to inventory. In other words, in a declining market
the owner of real estate, whether an operator, a home owner, or
individual investor, may not take his losses. The owner of rare
paintings or rare books may inventory and take his losses as the
market declines. Not so with real estate.

Therefore, we submit that the profits and losses on real estate must
be treated consistently, and therefore the profit from the sale of real
estate, whether held for investment or otherwise. should receive the
benefit of the capital-gain section, so as to prevent the piling on of
undue or extraordinary profits in one year, which profits in fact
oceurred over a spread of years, The owner of real estate is now
allowed to have credit for those losses, because he could not put real
estate in his inventory.

Just one other word in regard to section 104. That section is the
outgrowth of the old section 220, the attempt of Congress to tax
the undue accumulation of wealth. We submit that in section 104
you have two inconsistent provisions.

,_Tllw CuairMan. I do not think you need take very much time
on that.

Mr. Ersst. I will not take much time. Part of section 104 looks
to the matter of the accumulation of wealth, and says, if it is unduly
accumulated beyond the needs of the business, there is a penalty.
The other part does not look to the purpose of it at all, but oni
looks to the source. When you come to look at the source. you loo
at the matter of unearned income, and in that is included rents,
which by no means are unearned. A man who has managed a piece
of property knows he does not get his income without some human
labor and energy in connection with the upkeep and maintenance
of the property. and to that extent we think rents should be excluded.

I would like to submit this brief. and I will furnish a copy to
cach member of the committee.

STATEMENT OF M. D. FERRIS, REPRESENTING CERTAIN OWNERS
OF FOREIGN-BUILT YACHTS

The CHarMaN. You may give your name and whom you repre-
sent.

Mr. Ferris. My name is M. D, Ferris. 1 represent eight owners of
foreign-built yachts. These vachts are now built or building outside
the United States, and were contracted for prior to December 1,
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1927, The gentlemen who are building these vachts are not unpatri-
otic in builsing yachts abroad. any morc than the man who buys &
foreign-built motor car or foreign paintings or a suit of clothes.

Senator HarrisoN. Are these Americans who are building these
yachts abroad ¢

Mr. Ferris. Yes, sir; these are American men who are building
them for their own use, pleasure yachts.

Senator Harrison. In foreign countries?

Mr. Fernris. Yes, sir.

The CuairdtaN. They are purchasing foreign boats. They are |
not building the boats.

Mr. Fereis. They are citizens of the United States, and these
yachts when built will come to the United States and be documented
under the laws of the United States. The class of boats I am speak-
ing of now are those over 100 feet in length. As it happens, all of
my clients are building that size.

Last year there was less than $8,000 collected by the Treasury De-
partment from their foreign-built yacht tax. I made an analysis of
the foreign-built yachts which have been built outside the United
States and are owned by Americans in the last 10 years. That analy-
sis appears on page 6 of my brief. In that period there were 4
American yards that built 108 vachts, and only 14 vards built more
than 1 yacht, and only 4 yvards built 6 or more. In only two cases
were there more than 10 yachts in 10 years built at any vard. Those
two vards are the Newport News Shipping Co. and George Lawler
& Son. of Boston. In only three years have there been more than
three vachts built in foreign countries for Americans, which were
over 100 feet in length. In other words. the ratio between American-
built yachts and foreign-built yachts is 10.8 to 1.4, showing the rela-
tive unimportance of the foreign-built vacht as compared with the
American-built yacht.

Senator Simymons. In that comparison did you take the length of
the vachts built in the American yards, the same as those built in
foreign vards?

Mr. Ferris. Yes, sir: I have prepared and would like to submit to
the committee the analysis I have made. Those are all 100 feet in
length. It shows the name, length, builder, place where built, and
owner.

The Cunamymax. That need not go in the record, but may be re-
ferred to.

(The document referred to was filed with the committee.)

Mr. Ferris. If we would go into the smaller sized yachts, T believe
there are many more built in the United States than are built abroad.
I think the proportion is much smaller of the larger vachts, The
value of these yachts i~ great to the United States in time of war or
other nationghneed. These yachts could be used by the Navy. They
could be used for scouting purposes. Many of them would be usable
for transportation of troops. A .vessel 260 to 280 feet long is a
vessei of considerable importance, and they are all built of steel and
have lDiesel engines, so they are about the last wrinkle in well-built
vessels.

The CaarMaN. What is the greatest length of the yachts now in
the United States?

R R
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Mr. Ferris. There has been recently built a yacht called the
Sevanora, which I think is 260 feet long. One of these vessels I am
representing, which is being built in Germany to-day, is 264 feet long.
I have secured a catalogue view which the members of the committee
might look over and look at the photographs, so they can see what
these boats are.

The Cramsax. You may file it,

q .L\I}ll'. Ferris. I would rather not file it. I have not permission to
o that,

Senator Stmyoxs. I wish you would go a little further and put
in the record the names of the persons who are having these' yachts
built abroad.

Mr. Fernis, I filed a brief, Senator.

Senator SimmoNs. Do vou give the name of each person having
these yachts built abroad?

Mr. Ferris. Those T represent. This other memorandum gives a
list of all the present owners of vachts that have been built in foreign
countries, so far as I know. That includes those owned and docu-
mened, and a small number that are not.

Senator Harrisox. How much is the tax increased on these yachts
in this bill?

Mr. Ferris, It is increased five times the existing rate. As you
all know, if a yacht costs $200.000 there is a certain class of men
who can afford that luxury. If a yacht costs $400,000, the differen-
tial being about 25 per cent cent, the number of men who can afford
that luxury is greatly reduced. There would be fewer yachts built.
There would be fewer vachts under the American flag, fewer yachts
available for the United States in time of war.

Senator Suortrince. There would be fewer vachts built abroad?

Mr. Ferris., There wonld be fewer vachts built anywhere, Senator,
because if the cost to build them in the United States is $400,000, and
the cost to build them abroad is $300.000, the difference may mean
that the yachts would not be built at all.

Senator SHorreince. That would not perhaps deter the multi-
millionnaires from building them.

Senator McLeax. How much does it cost to maintain cne of these
vachts for a peried of a vear?

My, Fereis, That is a very important question. I was just coming
to that. The cost of maintaining one of these large yachts is prob-
abl 7 at least 10 per cent of the original cost per year. That money
all goes to citizens of the United States. It is spent here in the
rep;air yards, in repairing. or painting, or whatever is done to the
vacht.

Senator Simyoxs. Would you not be going a little far in saying it
all goes to American shipbuilders? Probably a yacht might be in
some other country when repairs are needed.

Mr. Fernts. In cases of emergency, that is possible; but there is a
duty on repairs made in foreign ports.

Senator McLeax. How much does it cost to man one of these
yachts, to keeL it afloat?

Mr. Frrris. There is a gentleman here, Mr. Morgan, who is a naval
agchitfect, while I am a lawyer. He can answer that question better
than 1.
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Senator Snortrince. It depends on the size of the yacht and the
number of men.

Senator McLeaN. My point is that i is & very expensive luxury.

Mr. Fennis. There is no question about that.

Senator McLraN. The man who can maintain one and keep it afloat
and manned and supplied will not think very much of the difference
between $300,000 and $400,000,

Mr. Fereis. My experience has been that there is no class of men
wh(l) look on both sides of the dollar more than the men who own
Yyachts,

Senator McLeax. That is very likely true, but it is not necessary.

Mr. Ferris. Maybe that is the reason they have them.

Senator Suortringe. They are the men who give dimes away.

Mr. Ferris. T do not know any of them who are reckless with their
money.

Ser?ator HagreisoN. As T understand you, there are certain taxes
now imposed, and these gentlemen in the United States have con-
tracted abroad for the building of these yachts, and they are now
being built.

Mr. Fernis, Yes, sir,

Senator HakrisoN. When they are finished, five times the present
tax will be imposed ?

Mr. Ferris. That is what we want to avoid, so far as these gentle-
men are concerned. These particular boats were all contracted for
prior to this question coming up in Congress, and the House bill as
it is made now recognizes the equity of exempting these vachts now
building from the increase in rates. They are quite willing to pay
the tax which is now in force, becnuse they made their contracts
when that law was in force. The tax for a 100-foot yacht is $8 a
foot per year, which is a considerable sum per vessel.

As I say, the repair work on these yachts is all done in the United
States. There is one yard in New York alone that admits that its
work on foreign-built yvachts amounts to a gross of $100,000, so that
it is to the interest of the shipyards of this country that these yachts
should exist and should be owned in America.

Senator SiMMoNs. You mean it is to the interest of the people of
;his )country that these yachts should be built abroad instead of
ere ?

Mr. Fexris. Rather than not built at all.

Senator Srsyoxs. This is a very important question and has far-
reaching aspects.

Mr. Ferris. Yes, sir.

Senator Sryyoxs. T would be very glad if you would give us the
reason that leads you to that conclusion. It would apply to many
things besides yachts, if you could establish that contention.

Mr. Ferris. If the cost of building vachts is much less than in
the United States—— .

Senator Simymoxs (interposing). That is an argument of your
business.

The CHamRMAN. That is the argument here, too.

Senator Siyisons. He says it is to the interest of the United
States that they should be built abroad. I want him to give me the
reason for that proposition that he has just asserted.

PR
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Mr. Feriis, In the case of yachts there is more work in the way
of repairs and upkeep performed than is done on any other article
of commerce, because every owner wants his yacht to be in as good
shape as possible.

Senator SiyyoNs. You ean say that about the automobiles, can
you not? )

Mr. Ferris. No: because a1 man buys an automobile only for a
year or two. A man buys a yacht for a long period of vears. Many
are owned 15 or 20 years.

Senator Stmyoxs. When 2 man bays an automobiie he has to
begin repairing it in about a year after he gets it.

Mpr. Ferris. That depends somewhat on the car.

Senator SHorTRIDGE. About a weck.

Senator StmyMoNs. Yes; sometimes that is true. :

Mr. Ferris. The cost of those repairs each year is so large that it
may frequently run as high as 25 per cent of the original cost of
the vessel. and if these yachts are not built in America it is much
more important to this country to have them built abroad and owned
here than not to have them at all.

Senator McLrax. If they are built abroad, why do they not have
them repaired abroad? They stay abroad most of the time.

Mr. Frrris. I think you are mistaken in regard to that, Senator.
I think very few stay abroad. There may be a few, but it is negli-
gible, Theyv are mostly owned and home ported on the Atlantic
and Pacific coasts.

Senator Srmmons. They stay down in Florida most of the winter,
and then go over to Europe in the summer. do they not!?

Mr. Ferris. You are correct. There are a lot of them in Florida
in the winter, and they are in Long Island Sound and Chesapeake
Bay and other places like that in the summer.

Senator Hakrisox. Do they not”ever get out to (alifornia?

Senator SHorTrRInGE. Indeed. thpy do. Have vou the history of
the Venetia? Pardon me for interrupting, Mr. Chairman. The
statement was made that these yachts are very valuable in time of

rar.  The Venetia was taken over by the Government, and sank the
submarine that wrecked the Lusitania, and san'< another submarine
in the Mediterranean.

Senator Srmyoxs, Would it not have been just asx valuable if it
had been built in this country?

Senator Sportripce. T think it would be mach greater. because ’
thev would be better boats. I want them buiit in America. {—

Senator Kine. May I inquire whether there have been any yachts
built abroad and registered abroad. which were owned by Ameri-
cans?

Mr. Ferris. T do not know of any. Unless done as » subterfuge,
that would be contrary to the law of that country. If a yacht is
owned by an American citizen it could not be documented under the
laws of France or Germany.

The CHARMAN. Yor. are not talking for your present clients; you
are talking for some unticipated future clients?
b_ll}fr. Ferris. Not at all. T am satisfied with the wording of the

ill.

The Cuamemax. The House bill saiys that it shall not apply where

the contracts were entered into before December 1. 1927,

e———————
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Mr. Feruis. I am satified with that.

S?enator HarrisoN. You have no objection to this increase in that
tax

Mr. Ferris. Mot if it does not affect these contracts entered into
before; no.

Tie CuairmaN. Then there is no need of taking any time on that
question.

Mr. Feruis. I just wantad the committee to understand the situa-
tion.

The Cuamrman. We understand the provisions of the bill.

Mr. Ferris. If the committee desires, there is a gentleman present
who knows the practical side of this and who would like to say
something.

The CuamryMaN. No. We have had enough.

Slenat?or Kixg. If there is no change in the bill, you are satisfied
with it

Mr. I'erris. My clients are satisfied with it.

STATEMENT OF CHARLES LEDERER, ESQ., CHICAGO, ILL.,, REPRE
SENTING THE NATIONAL RETAIL FURNITURE ASSOCIATION

The Cuairman. You may give your name and address.

Mr. Leperer. My nane is Charles Lederer, Chicage, Il

The CirairmaN. You are here on installment sales?

Mr. LEpERrR. Yes.

The Cuamrman. Is the present law satisfactory to you?

Mr. Leperer. No. I want to submit an amendment,.

The Cuaigmax. Have you a brief suggesting that amendment?

Mr. Lreoerer. We have suggested an amendment and filed a
brief for the National Retail FFurniture Association.

The CuairmaN. Does that cover the question ?

Mr. Lepkrek. Except that some matters have to be called to the
attention of the committee to show the necessity for the amendment.
I will make it very brief. _

The Cuairman. Make it as brief as possible. We have a long list
of witnesses,

Mr. Leperer. I appreciate I should take not in excess of 10 min-
utes, and I may not take that.

I appear in behalf of the National Retail Furniture Association,
which has & membership of 3,500 ddealers throughout the United
States, and certain individual dealers who are not members of this
association.

We are suggesting an amendment to section 44, as set out on the
last page of our brief, to the effect that:

In any case where the grgss profit to be realized on a sale or contract for
sale of personal property has under the provisions of the revenue acts of 1916,
1917, 1018, 1921, 1924, and 1926 or this act been reported as income for the
year in which the transaction occurred. and a change is made to the install-
ment plan of computing net income, no part of any installment payment received
subsequently to the change, representing income previously reported in acceount
of such transaction, should be reported as income for the year in which the
installment payment is received.

The Cuairyman. That, of course, is a retroactive feati're.

Mr. Leperer. That is a retroactive feature. That is why I desire
the opportunity to address the committee.
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The Cuamyan. We will be glad to hear you on !hat.

Senator Kina. Did you file a brief?

Mr. Leperer. The National Retail IFurniture Association has filed
a brief. I will see that each member of the committee gets a copy.

X understand that an amendment was introduced in the Senate by
Senator Metcalf, which has been referred to your comuniitee. An
amendment is necessary because an inequitable double tax is imposed
upon installment dealers who in past years were permitted to change
their method of reporting income and can not now escape the eflect
of that which they were permitied to do in prior years, In the case
of one client I represent, who had been reporting upon the accrual
basis, the Commissioner of Internal Revenue allowed a change to
the installment Dasis in 1918. They changed from reporting on the
straight accrual basis to the installment-received basis; that is, from
reporting the entire profit on sales made on the instailment plan
before such entire profit was received, to reporting the profit on each
installment as received.

We believed, at the time we made this change to the installment-
received basis, that an installment of a sale, the entire profit of
which bad already been reported and the tax therecon paid, should
not again be reported for taxation. We belicved the law to mean
that where the entire profit on a sale prior to 1918 had been reported
on the straight acerual basis, the installment received in 1918 and in
subsequent years on that same sale need not be included in the
return for that year, nor any tax again paid thereon,

Senator Kine. Your contention is double taxation?

Mr. Leberer., Yes. That is our contention, Scnator; double
taxation. .

The Commissioner of Internal Revenue issued the following regu-
lations in 1919:

Such income may be ascertained by taking that proportion of the total
payments received in the taxable year from installment sales (always in-
cluding payments reccived in the taxable year on account of sales effected
in earlier years as well as those effected in the taxable yeitr) which the gross
profit to be realized on the total installment sales made during the taxable
year hears to the gross contract price of all such siles made during the
taxable year.

These regulations we believed applied only to include payments
reccived in the taxable vear on account of <ales effected in earvlier
years subsequent to the adoption of installment method wnd to tho<e
effected in the taxable year. We believed, therefore. that beeause all
of the profit on sales prior to 1918, the date of our change to the
installinent method. had been reported in full in prior years, no
installment received in 1918 and 1919 on such prior sales need be
again reporied in our returns for these yvears. OQur construction of
these regulations was subsequently verified by the commissioner
himself on QOctober 20, 1920, about a year after the issuance of the
above regulations. On that date the Commissioner of Internal
Revenue interpreted these prior regulations and promulgated new
regulations on the subject, specifically stating: oo

Where the entive profit from installment sales hax been inelnded in the gross
income for the year in which the sitle was made, no part of the jnstallment
payments received suhsequently on account of such previous sales, shall again
be subject to tax for the yoar or years in which received,  (Article 42, regula-
tion 45.)
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This regulation remained in feell force and effect from October 20,
1920, unti} the eflective date of the revenue act of 1926.

My clients had the right to close their returns during the entire
period of six yvears {irom October 20, 1920, to the elfective date of
the revenue act of 1926, under the regulations then in force. without
paying the double tax now claimed to have been required by the prior
regulations of 1919, which were in effect for only about a yvear. Asa
matter of fact my clients, late in 1925, asked for permission to make
payment of the tax found due under their returns in accordance with
the regulations then in force. which explicitly excluded double taxa
tion. The Income Tax Department informed us that the Commis-
sioner of Internal Revenue had issued instructions to close no re-
turns involving instaliment sale~ until a certain cae known as the
Todd caxe, then pending in the Board of Tax Appeals, was decided,
as that case involved the question of whether a taxpayver conld make
a return on the instaliment basis at all.

We were unable, theivefore, to pay the tax upon our returns com-
puted in accordance with the regulations then in force. although we
offered to do so. and now find ourselves in the situnation where we arve
compelled to pay a double tax unless a change is made in the 1928
revenie bill ax drafted,

Shortiy before the enactment of the revenue act of 1926, the Todd
ase was decided by the Board of Tax Appeals in which case the
board held that the Commissioner of Internal Revenue had no right
te allow any returns on installment basis. This ruling caused the
Senate to insert section 212(d) and section 1208 in the revenue act
of 1926, which act aflirmatively recognized the righy of the taxpayer
to make his return on the installment basis.  Under iie act of 14926,
the Commissioner of Internal Revenue promulgated a regulation re-
quiring a double tax for those making a change of accounting method
under the new act.

Senator Suorrripce. Was that: in harmony with that decision?

Mr. Leverer. The Todd case never touched that decision. It said
no return should be made on the installment basis. I doubt whether
this committee had in view any question of double taxation when the
act of 1926 was discussed here, because it was ther only concerned
with remedying the ~situation created by the Todd case.

In July. 1927, the Board of Tax Appeals decided a case known as
Blum’s (Inc.). in which the board held that Congress intended by
the revenue act of 1926, to require a double tax from all taxpayers
who changed from the straight acernal basis to the installment-re-
ceived basiz in any of the years prior to the enactment of the revenue
act of 1926, This decision wuas based upon excerpts from the con-
ference report and the report of the debates in the Senate of the
United States when the bill was pending. but a veading of these de-
bates in theiv entirety. I think, shows that the board was mistaken in
so interpreting that intention,

May I call attention to two excerpts from the debates in reference
to this matter? The Blum case was decided upon the statement that
the hovorable chairman made in this committee, but in quoting that
statement they did not quote vour honorable chairman i full. In
the Blum case they said that Senator Reed Smoot in that debato
macde this statement ;
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The committee intends that the installment provision of regulatious 45, pro-
mulgated on December 29, 1919, will he substantially followed in settling all
cases under prior acts of this provision.

That is to say. the regulations of 1919 required a double tax, which
was not true in the first place, but they so construed that regulation,
and they say that evidently this committee intended that the 1926 act
should carry with it a double tax feature where a change had been
made from the accrual basis to the installment-received basix. But
they omitted thix statement made by Senator Smoot. in the same
debate: o

It is carrying out the regulations of the depgrtment that have bheen in effect
in past years.

Those regulations were the regulations that were in effect for six
years, from 1920 to 1926, inclusive, decidedly and aflirmatively pre-
senting a double tax.

Senator David A. Reed, of your committee, answering the question
of Senator McKellar, made this statement.  Senator MeKellar asked
if this bill would open up all cases where payment has been made on
the installinent plan. and Senator Reed replied:

No, Mr. President ; it would not open them up, because for all these years the
Preasury regulations have provided what is now proposed in this bill, We are
making it retroactive o as practically to validate the regulations that hive been
in cffect for all these years. If we do not do this. then we will have to open
up the returns and assess additional taxes against all these people,

In the face of those statements in this debate the Blum case was
decided upon the ground that this Congress intended that there
should be a double tax carried by that act of 1926.

No appeal was taken by the taxpayer from the decision of the
Bourd of Tax Appeals in the Blum case, and I am informed that the
Giovernment settled the case with the taxpayer after the decision of
the Board of Tax Appeals by making allowances on items other than
the installment sales feature in that case.  As a result the Blum deci-
sion has become final.

The Senate amendments in section 212 (d) and section 1208 were
enacted to remedy the situation produced by the Todd deeision. and
there was no question of dounble taxation being considered at that
time, as the regulations in effect up to the date of the enactient of
that act did not require a double tax. It was only afterwards, when
the Blum case was decided, that that auestion arose at all.

My elients” returns for the vears i918 and 1919 which excluded
installment sales that had been previously reported on the acerual
basis, and upon which the tax had been fully paid in prior years,
were received by the Internal Revenue Comunissioner without objec-
tion as to this exclusion of such installiment sale<.  In iact, these re-
turns had been from time to time recognized by the Compe . Goner of
Internal Revenue as correet with reference to the installinent-sales
feature, both in conferences and communications to v<,  Our returns
were never audited by the department during the life of the 1918
and 1919 regulations, and we doabt that any returns tiled in 1918
and 1919 were in fact andited before the regulation of October 20,
1920, was put into effect. In fact, that regulation (of October 20,
1920) became the rule upon which all veturns not alremwdy andited
should be and were to be audited.

e}
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Nevertheless, on November 17, 1927, the Commissioner of Internal
Revenue issued his 60-day letter to us, which is equivalent to a judg-
ment in a suit at law, assessing against my clients the double tax
upon installments of sales received in the years 1918 and 1919,
although it is admitted without controversy that all of such install-
ments were reported in prior years and fully taxed, which tax it ix
also admitte | has been paid.

We contend that all taxpayers who prior to the enactment of the
1926 revenue act had changed from the straight-accrual basis to the
installment-received basis should obtain the benefit of the regulations
which were in effect for six years from October 20, 1920, to the
enactment of the revenue act of 1926, as these regulations were the
final regulations promulgated by the Cormissioner of Internal Reve-
nue under the then existing revenue act.

This proposed amendment does not give the right to taxpayers
who did not file returns on the installment-sales basis to now come
in and file returns on the installment basis for years past.

Those cases differ from our case, where prior to the enactment of
the 1920 act, we in good faith had filed returns on the installment-
sales basis in conformity with the regulations subsequently held to be
without warrant of law by the Board of Tax Appeals in the Todd
case.

As the taxpayers who so filed their returns in good faith are not
taking advantage in any way of the retroactive provision of section
1208 of the revenue act of 1926, it seems in all fairness that their tax
liabilities should be governed by the final construction of the act
under which they filed their returns, as evidenced by the regulation of
October 20, 1920, in effect for six years, and until the enactment of
the revenue act of 1926. The proposed amendment is to the same
effect as the regulation of October 20, 1920, and will not require any
substantial rechecking of the accounts, as a far greater part of these
returns filed prior to the 1926 revenue act have been checked and
audited under the regulations deemed binding prior to the decision
in the Todd case,

Senator Reep, What amendment do yon suggest? Do you sug-
gest cutting out the word “not ” in 44 (¢) ?

Mr. Leperik, We sugvest the followine amendment :

In any case where the gross profit to be realized on a sale or contract for sale
of personal property has been reported as income for the year in which the
transaction occurred. and a change is made to the installment payment received
subsequently to the change, representing income previously reported on account
of such transaction, should be reported as income for the year in wlich the
installinent payment is received; the intent and purpose of this provision is that
where the entire profit from installment sales has been ineluded in gros< income
for the year in which the sale was mude, no part of the installment payments
received subsequently on account.of such previous siles shall again be subject
to tax for the year or years in whieh received.

Senator Reup. Conld you not get the same result in fewer words?

Mr. Leverer. We tiied to do that, with the experts of this com-
mittee.

Senator Reen. Have vou the act hefore you?

Mr. Leoerer. Yes,

The Cuairvan, This is retroactive?

Mr. Leperer. This is retroactive, and must go in two provisions.
I think we could easily discuss that.




oo

REVENUE ACT OF 1928 187

Senator Reen. If you will look at the act, section 44 (c), as it
comes from the House. if you were to strike out the word “ not ”
in the last line, and add the words “ if a tax has been paid thereon in
the vear in which such sale was made,” would not that accomplish
your purpose?

Mr. Leverer, That would be all right for the prospective part, but
it wonld not affect the retroactive part. It would not help us.

Senator Reexp. It would take care of all future cases.

Mr. LrpErer. Yes.

The Cuamrman. Is paragraph (c) of section 35 satisfactory to
you, with the word ¢ not ” stricken out?

Mr. Leperer. For the future: but it would not help our case,
because we are caught in 1918 and 1919, when we thought that we
were filing with the permission of the Government, and paying only
one tax.

I will show you in a minute that if we did try to comply with the
regulations of the GGovernment now, we not only would not make any
profit on our sales, but we would actually lose a large amount of
money in doing business in those past years. We can not go back
and change that. We were invited in, and they sprung the trap.

The CrairmaN. The House took the position that they were not
going to provide for retroactive legislation, and this provision (c)
has nothing whatever to do with the past at all.

Mr. Leberer. No.

The Cramyan. Is it satisfactory to you now for the future?

Mr. Leverer. For the future, with the word “ not ” out; yes. But
may I say that in the House Ways and Means Committee, the United
States Daily reported that the Ways and Means Committee of the
House endeavored to compromise with this proposition, and inserted
in its original draft a provision to the eftect that the net income
upon installment sales returned for prior years should be held cor-
rectly returned if computed in accordance with the regulations ap-
plicable in respect of such taxable vear and in force at the time pre-
seribed for filing the return, which meant that if a man filed a minute
after October 20, 1920, he paid only a single tax, but if he filed a
minute before October 20, 1920, he paid a double tax, whereas all

regulations were retroactive, and the amendments and the revised

reculations were retroactive the very moment that law was in effect.
At that time, there being a retroactive effect to all regulations from
the very moment we filed our return in 1918, we ~honld be put in the
same position as anyvone who filed prior to the 1926 revenue act.

The above provision was finally stricken from the bill, and properly
<o, for it would have validated only such returns as were filed after
October 20, 1920, and would not have given relief from double tax-
ation to taxpayers who filed during the vears 1918 and 1919. Such
a distinction would have heen highly inequitable, because taxpayers
who filed in the years 1918 and 1919 filed under the same revenue act
as those taxpayers who filed after October 20, 1920. Moreover, the
commisgioner, by his regulation of October 20, 1920, amended his
prior regulations of 1919, and admitted thereby that his regulations
of 1919 shonld not have reqaired a double tax, thus reversing him-
self upon that proposition.

The Cuairmax. T have a great many letters on this matter here,
but this is the first ~tatement that I have scen or the first word that

@B
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I have rcceived indicating that they wanted this retrouctive. They
wanted it to apply to the future. For whom do you speak?

Mr. Leperer. For the National Retail Furniture Association and
for my individual clients who are interested in this thing intensely,
because their cases are cases where they were inviteil into’a change
from the accrual basis to the installment-received buasis on the rep-
resentation that there would be a «ingle tax. They read the regula-
tion. Their counsel interpreted it to that effect. and after they were
in the commissioner confirmed that in his rulings, which remained
in effect for six years. After that the door was closed, so that they
could no longer step out, and they were presented with a bill for a
double tax, which is ruinous.

Senator Reep. Why do you not take it to court?

Mr. Leverer. That is where it is, but, Senator, the Board of Tax
Appeals has held that this Congress intended that the act should
be retroactively a double tax.

Senator Reep. I think they are wrong, and so do you. The way
to find out is to take it to court.

Mr. Leperer. If we go to court, we can not raise the question of
whether this Congress intended that it should be a double tax, except
from the debates in Congress, and the Board of Tax Appeals has
said that their construction is that yon intended a double tax. We
are, therefore, running the chance.

Senator Harrisox. They did not believe the argument of the
Senator from Pennsylvania, Mr. Reed.

Mr. Leperer. I do not know.

Senator HarrisoN. He clearly stated the intention of Congress on
the proposition.

Mr. Leoerer. Yes, Senator Reed, yon clearly stated the intention
of Congress to be that there should not be a double tax. If one
court has already so misconstrued your language, and has quoted
only a part of your honorable chairman’s language, may not some
other court say, “ Well, that is the construction. in our opinion ”?
Should we not, therefore, be permitted. in this Congress, to ask this
Congress to correct a mistake which is attributed to this Congress
by the courts?

Senator McLeax. What is the amount involved?

Mr. Leperer. I can not give you the exact anonnts involved. One
client has $230,000. and there are various amounts.

Senator Reep. I do not see why yvou do not have one test case. Let
them pay the tax and bring their suit in the district conrt. and get
a Rrompt decision.

Mr. Leperer. We can not do that very well.

Senator Reep. Why not?

Mr. Leperer. We have to go through the routine of appealing to
the Board of Tax Appeals.

Senator Reep. No, yvou do not. You have your option.

Mr. Leperer. It was presented to the House committee, und in the
debates before the House committe we were offered this compromise
measure, and it provided in the draft. as I understand, to the effect
that the man who filed one minute after Qctober 20, 1920, was sub-
ject only to a single tax, and the fellow who filed one minute before
was subject to a double tax. Of course, it was inequitable. i

A ———————
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Senator Keep. You have not answered my question. You have
two remedies. One is not to pay the tax, and to appeal to the Board
of Tax Appeals. :

Mr, LeEpErer. Yes.

Senator Reep. The other is to pay the tax.

Mr. Leperer. And appeal to the board.

Senator Reep. No; not appeal to the board at all. Pay the tax
and bring suit right away, and you will get a prompt decision.

Mr. Leperer. We have that right. From the decision of the dis-
trict court there is a review in the court of appeals, and then the
Supreme Court of the United States. That is a long and tedious
process.

Senator Reep. Absolutely; but you will get your decision sooner
than you will from the board. You can take a test case that does
not involve very much money.

Mr. Leperer. I know; but we can not find cases on all fours on
all these questions. They differ. There are various phases. There
are many small amounts, and some large amounts.

Senator Reen. Out of 3,000 cases you can surely find a test case.

Mr. Leperer. There are not 3,000 cases. There are not more than
half a dozen cases, probably, involved in that period of 1918 and
1919. I doubt if there would be half a dozen. Those cases are cases
that have already traveled up to the Board of Tax Appeals. In
order to take the course you suggest, we would have to dismiss our
appeal to the Board of Tax Appeals, pay our tax, and then sue for a
refund, which is hardly practicable.

Senator Reep. It seems to me I could find a test case.

Mr. Leperer. I have been looking for one, but it does secin to me
r that where a court attributes to this Congress an intent which this

Congress has a right to say. from its records, was not the intent
of this Congress, that when the very bill in question comes before
it again, it is the proper forum for us to come to and ask you to di-
rectly state your intent.

Senator Reep. I do not see it. I do not see why Congress should
be expected to chase around patching up every mistake every court
makes, when you have a proper course of procedure.

Mr. Leperer. I said, before the House committee, that that was
not our purpose. I said I did not want any patchwork in any bill,
to stop up any decision of a court, but I said this bill came from a
Congress which tried to express itself clearly in its debates and in the
act, and that there is a doubt to-day in the departments as to what
the intent of this Congress was. Inasmuch as this new revenue bill
is up, I think it would be eminently proper for Congress to say
affirmatively, “ Our intent is that there should be no double tax.”

The Cuairyman. I think the committee understands thorougzhly
vour position.

Senator Syyoxs, I think the committee thoroughly understands
your position, but I do not agree with your proposition that the
courts will decide a case based upon the debates and the expression
of opinion of individual members of this committee or of the Senate.
I think the court might consider those things, and does always con-
sider then. :

Mr. Lenerer. I agree with vour statement.

99310—28——13
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“enator SrMmons. But the court must, in the last analysis, decide
the question upon the meaning of the language.

Mr. Lenperee. 1 did not mean to be understood in any different
light, but I do say that in the Blum case the Board of Tax Appeals
based its decision upon the apparent meaning of those debates in
Congress.

Senator Simsoxs. I think we understand your viewpoint.

Mr. Leverer. May I be given just one :ninute to say this. because
I want to leave this brief with the committee, and they may not
understand it unless U say this: I shall leave with this committee,
with the permission of the chairman, some statements showing that
by .actual computation, if a double tax were paid, we would. in each
of our sales, not only not make a nickel. but we would actually lose
money, because our sales were not based wpon any theory that we
would ever have to pay twice upon the same sale. If I-leave this
with the committee. I hope the explanation will be sufficient.

Senator Harrisox. I think your argument is very appealing,
myself. .

}Mr. Leveren. There have been several questions asked which I
would like to have had further time to answer. T realize how im-
portant this is to us.

Scenacor Simyoxns. It is very appealing to us, because I think. if
it does. in effect. impose a double tax. it is an outrage. We will
have to investigate that,

The CramrMan, Mr. Harold R. Young.

STATEMENT OF HAROLD R. YOUNG, REPRESENTING NATIONAL
RETAIL DRY GOODS ASSOCIATION

Mr. Youse. My name is Harold R. Young. I represent the Na-
tional Ekitail Dry Goods \ssociation, having a nation-wide member-
ship of xbout 3.000 stores, in each State in the Union, doing an
aggregate volume of business of $3,000,000,000, composed of a num-
ber of small corperations. with very widely spread stockholdings, F
but at the same time Laving in its member=hip the most progressive
retail Jry goods and department stores in the country.

I also represent the National Association of Retail Clothiers, hav-
ing a membership of approximately 6.000 stores.

At the outset I should like to say that it is the view of the two
ascociations which I represent that. rather than use as a basis for
the 1928 law the present bill now before you, with its many liti-
gation-provoking provisions, to which sufficient consideration has
not already been given, it would be preferable to amend, as to rates,
the 1926 law now in effect. deferring until sufficient time has been
given for study by the taxpavers of the country. under the leadership
of the Joint Committee of Internal Revenue Taxation, those admin-

! istrative provisions which are now contained in 1928 bill.

The CuamMax. You do not mean to just leave the administra-
tive features as they are in cases where we know there ought to be
an amendment !

Mr. Youxa. No, siv. Chairman. T should have made my state-
ment 2 little e¢learer. T mean the noncontroversial administrative

features.

e g
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I say that because the present bill, if the joint committee on in-
ternal revenue taxation had carried it out to its logical conclusion,
would have been quite an improvement upon the 1926 law, but the bill
in its pre-ent shape is neither self-contained nor all-comprehensiv..

The Cramryan. With respect to those things that the joint com-
mission have decided upon, and in cases where there is no question
that there should be amendments to the administrative features of
the 1926 Iaw, you would not object to those amendments, but leaving
the sections as they are. Is that your idea?

Mr. Younac. You mean the sections of the 1926 law as ihey are?

The Craryan., Yes,

Mr. YouNa. Yes, sir; because in the form in which it is now, it
is very confusing to those of the practioners who understand the form
in which the bills have been in the past. For instance, a section

* number does not indicate the title under which it falls, and I could
o on and explain further objections which we have to it in that
respect. They are contained in a brief which I want to file with the
cominittee,

The CHairMaN. You can file it at this time, and it will be a part
of the record. Is it very long?

Mr. Your~e. Noj it is not long.

The Citairmax., Have you had it printed ¢

Mr. Youxa. I have; and I am filing it with the committee,

(The brief referred to is as follows:)

WasHiNgTON, D. C., January 80, 1928,

Hon. REED NMO0T,
Chairman Comniittee on Iinance,
United States Scnate,

DEAr Sik: The taxation committee of the National Retail Dry Goods Asso-
ciation wishes to present to the Committee on Finance criticism of H. R. 1, -
the revenue act of 1928, which study of tl e act and of Report No. 2, which ’
accompanied its submission to the House by the Cominittee on Ways and Means,
has convinced it to be proper and necessary.

The Nutional Retail Dry Goods Association is a nation-wide organization
with a membership of ubout 3,000 storcs, with members in every State in the
Union, doing an aggregate annual business of more than $3.,000,000,000. It is
an organization for the most part of small corporations with widely spread
stock holdings, although it includes in its member<hip the most progressive
stores in the country. Its taxation committee for more than 10 years has
existed without change in personnel, although within the last ycar the member-
ship has wveen augmented by five new members. During these 10 yvears the
committce menibers have studied each successive revenue act and have had the
privileze of cooperating to a somewhat unusual degree with the DBureau of
A Imternal Revenue., at the bureau’s request, in matters pertaining to interpreta-

tions of the various acts and the adminisiration of revenue laws,

Referring directly to IL R. 1 as read twice and referred to the Committee
on Finance, it is our unanimous belief that one outstanding fault in this bill
is that it is neither self-contained nor all-comprehensive,

If enacted, it will be necessitry constantly to refer to previous acts, and the
amendments to previous acts, to know what the taxation laws of the United
States are to be from the date of the enactment of this bill. Further on in this
letter we shall comment more specifically upon the form and structure of the
act itsclf, which comments we trust will receive earnest consideration.

We desire now to refer directly to the following: Section 45, allocation of
4 income and deductions; section 141, consolidated returns of corporations.

H. R. 1 as originally reported December 6, 1927. by the Ways and Means
Commitice, contained on page 90, section 118, affiliated corporations, which
allowed any corporation which was a member of an affiliated group sustaining
a net loss in 1920 or any suceeeding year to transfer such loss to other cor-
porate members of the same afiitinted group. to be used by them as off<ets or
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credits against their net inccme. By amendment on the floor of the House this
section 118 has been eliminated.

During the years in which excess and war profit taxes were imposed by
revenue acts successively in force, certain percentages of invested capital of
corporations were allowed as credits. In the case of affiliated corporuations,
consolidated returns were required in order that such credits should be based
upon a percentage of the actual investment in all of the afliliated concerns
taken as a whole. If the revenue act of 1928 is adopted in the form in which
it has been read twice to the Senate and referred to the Committee on Finance,
we believe a reasonable construction placed on such elimination. by business
men, will be that the requirement during the excess and war profit yvears rhat
consolidation must be made was illegal.

The final incident of tax imposition is never on the corporation. It goes
down through the corporation to the stockholder. If by the laws of States
and by the laws of the United States it is legal for one corporation in the
furtherance of its interests to organize and control another corporiation by
direet ownership or by the control of its stockholders, all for the purpose of
better handling and better operation of its business, then any attempt to
depurt from the custom long established by preceding revenue acts to treat
such affiliated corporations as one, imposing taxes on the net income of all,
is to place upon the stockholders of such corporations a tax on income which
is not realized if any of the affiliated corporations have produced a net loss,

It may be said generally that the original corporation will be able in the
year 1928 to readjust its relations with its subsidiaries and affiliated cor-
porations so that the elimination of section 118, ax provided in the original
draft, will not be burdensome, but this can not be said of public-utility corpora-
tions, which are under control of either State or Nationa! Government, as
to mergers or dissolution of mergers.

A great railroad line is not always one corporation, but ordinarily a parent
corporation owning the main line with its numerous feeding lines owned by
separate corporations but with ordinarily a common-stock ownership. Rail-
roads have no control over their affiliations with such subsidiary lines. They
can do only that which is approved by the Interstate Commerce Commission,
and there is no element of fairness which says to the hundreds of thousands
of small stockholders in such companies, *“ You shaill pay an income tax on
that part of your investment which is profitable, with no relief in the way of
credit or off-set for that part of your investment in the same operating whole
which produces a net loss.”

As a specific illustration of the hardship which will result because of the
elimination from the bill of the right of offsetting the taxable income of one
affillated corporation or a group of afiiliated corporations by the net losses of
other corporate members of the same affiliated group, which hardship will
extend to those of the small stockholders of large corporations our committee
wishes to cite the result in the case of the American Telephone & Telegraph Co.,
the stock of which is owned by more than 440,000 stockholders.

The American Telephone & Telegraph Co. controls a majority of the stock
of all the State telephone companies. It will be very easy for your com-
mittee to establish the fact that not always are these separate State telephone
ccmpanies profitable, that in the past many of them have been decidedly un-
profitable. If the parent corporation, the American Telephone & Telegraph
Co. can not pay an income tax based on the net taxable income of all of the
companies taken as a whole, then the United States Government will take from
the 440,000 small stockholders of the parent company money in the shape of
taxes to which it is not entitled.

There must be no losing sight of the fact that the ownership of the State
telephone companies rests in the 440,000 small stockholders of the American
Telephone & Telegraph Co., and that these 440,000 small stockholders bear the
burden of the tax.

There is no question in the minds of our committee that the section, affiliated
corporations. which as reported to the Hou<e bore the section numbered 118
should be restored to the bill.

Section 10}, accumulation of surplus to evade surtares, 1928, or subsequent
tarable pears—We wish particularly to call attention to subdivision (¢) in
secetion 104, tax on corporations formed or availed of to evade surtax, and
subdivision (d), information statements. The Committee on Finance must
recognize that it is often necessary for many corporations, in order to success-

)
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fully operate and to provide for necessary expansion of its business, to retain
the greater part, perhaps the whole, of its earnings over a period of years until
either, in the case of a continuing corporation, a depletion of surplus caused
by losses in prior years has been corrected or, in the cise of i new, struggling
corporation, necessary surplus has been built up. It is difficult for any agency
outside the directorate of the corporation itself to determine the * reasonable
needs of the business.” The necessities of no two corporations are alike.

No arbitrary mandate contained in the revenue act of 1928 can fix that
percentage of net ncome which is reasonable to be retained in surplus. The
need of a corporativ: in building up its surplus for proper operation of its
business may require .“:at 100 per cent of its net income be retained, while
the retention of a very small percentage of the net income of another cor-
poration would be unreasonable. After a continued period of operating at a
loss a corporation often nas needs which only by careful finuncial budgeting
can again restore to an effective amount the eapital investment which it
requires. .

It is admitted that in certain, and we believe, very few cases, the commis-
sioner is entitled to information as to why under this section net income is not
distributed, but that he should be given mandatory powers to require as part
of the taxpayer’s return a statement giving in detail the reasons for such
accumulations if they are beyond G0 per cent, is dangerous in the extreme.
To give him such powers would mean that into the collector's office in every
internal revenue district in the country would go the most intimate secrets
of those corporations finding it necessary to retain more than 60 per cent of
their net income in addition to their surplus. Such information would become
available to all of the thousands of employees of the Bureau of Internal Reve-
nue attached to collectors’ offices, as well as to the thousands of employees
within the bureau at Washington.

The schedules which are filed as part of returns at the present time in most
cases disclose the fundamental facts of corporation operation so clearly that
from a study of them the commissioner can determine as to whether the build-
ing up of surplus.is beyond reason. If from such schedules he can not so
determine, or if for any other reason he is impressed with the necessity of fur-
ther information, he should without doubt have the power to require it of
the tax-paying corporation.

Our committee believes that subdivision (d), information statements, should
be changed from its present form of requiring corporations to file information
returns as to accumulations of more than 60 per cent of net income, to that
form which will permit the commissioner to ask the tax-paying corporation for
such information, if in the discretion of the commissioner the return itself and
the schedules attached thereto dn nov give the commissioner sufficient in-
formation.

One of the most unfortunate conditions attached to the Bureau of Internal
Revenue is the turnover of its employees, both in Washington and in the scat-
tered collectors’ districts. The information required by 104 (d) would quickly
become familiar to all employees to whom employment in the Bureau of Internal
Revenue is but a step in their business career. The information might disclose
to irresponsible employees the secret plans, for years in advance, of growing
corporations, which, if the bureau employees should leave the bureau, might
ecsily be spread to the corporations’ competitors. Under our suggestion dis-
seminarion among bureau employees of such vital information would be re-
stricted to the corporation audit section at Washington, and the danger of
disclosure reduced.

Seetion 115, distribution by corporations.—The Ways and Means Committee
reperting the bill to the House commented on this section as follows:

“TUnder previous revenue acts corporate distributions from surplus accumu-
lated prior to March 1, 1913, were exempt from tax. There appears to be no
reason for ..mtinuing this exemption indefinitely. Over 14 years have elapsed
since March 1, 1913, and most corporations have distributed the surplus accumu-
lated by them prior to March 1, 1913, It seems an appropriate time (particu-
larly in view of the resulting simplification) to eliminte this exemption.”

Amendment 16 to the Constitution of the United States “the Congress shall
have power to lay and colleet taxes on incomes, from whatever source derived,
without apportionment among the several States, and without regard to any
census or enumeration” wis submitted to the legislatures of the several States
by a resolution of Congress passed on July 12, 1909, and by proclamation of
the Secretary of State dated February 25, 1913, was duly ratifled.
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In the revenue act of 1913 there is the following provision:

“A. Subdivision 1. That there shall be levied, assessed, collected, and paid
annually upon the entire net income arising or accruing from all sources in
the preceding calendar year to every citizen of the United States, whether
residing at home or abroad, and to every person residing in the United States,
though not a citizen thereof, a tax of 1 per centum per annum upoan such income,
except as hereinafter provided; and a like tax shall be assessed, levied, col-
lected, and paid annually upon the entire net income from all property owned
and of every business, trade, or profession carried on in the United States by
persons residing elsewhere. * * *

“D. The said tax shall be computed upon the remsainder of said net income
of each person subject thereto, accruing during each preceding calendar year
ending December thirty-first: Provided, however, that for the year ending
December thirty-first, nineteen hundred and thirteer:, said tax shall be com-
puted on the net income accruing from March first to December thirty-first,
nineteen hundred and thirteen, both date~ inclusive.- ¢ * **

This provision, for simplicity, sets March 1, 1913. as ¢he date on which taxes
on income, without regard for the originui provision in the Constitution, that
‘“no capitation or other direct tax shall be laid unless in proportion to the
census or enumeration hereinbefore directed to be taken,” sxhall become con-
stitutionally effective rather than the date of the Secretary’s proclamation.

Such date, March 1, 1913, has been recognized by all succeeding revenue acts
as the diate of constitutional effectiveness. Court decisions and Treasury de-
cisions have recognized that profits accumulated before March 1, 1913, arve not
protits which can be taxed, but that the distribution of such accumulation is,
in fact, a distribution of principal, not of profits.

We are firmly of the opinion that no itct of Congress can make constitutional
the taxation of profits accumulated prior to the ratification of amendment 16,
by which the imposition by the United States of taxes on a lhasis other than
population, was made leg:lly effective.

Section 606, closing agrcements—Unquestionably there is jn this section a
meeting of the requirement that there shall be absolute finaiity in agreements
between the taxpayer and the commissioner.

Section 606 would bar to taxpayers rights which, it the time of execution of
agreements, had never been determined by court decisions. It would bar to
them rights resulting from a discovery that there had been at the time of the
agreement, errors in governing regulations, later discovered and corrected. It
would even bar them If subsequent revenue icts had changed the basic law.

Even though under such circumstances the Government might in certain
cases retain tax moneys illegally collected, and in other cases be harred from
collecting taxes legally due, we are firmly of the opinion that finality of settle-
ment by agreement is an administrative provision, the sanctity of which should
be as strictly safeguarded as that of a statute of limitations,

Section 611, collection stayed by claim in abatement.—Nothing has heen more
disturbing to business in reecent years than uncertainty as to tux liability,
Many corporations are still carrying large reserves against contingent liahilities
for taxes accruing as long ago as 1918, Credit is impaired and plans for ex-
tension of business are seriourly hampered by the inability of taxpayers to
secure the closing of their tax ciaxes. Under these conditions, the bar of the
statute of limitations has come to be looked upon as the only guarantee of safety
against further demands for taxes. Section 611 directly destroys this guar-
antee and violates flagrantly the principle of ending controversy by limitation.
Without providing any equivalent relief for taxpayers whose just claims for
refund are barred by limitation, it sets aside limitations which the Supreme
Court of the United States has deelared to be effective against the Government.

The principle involved in xection 611 is more important than any amount of
revenue that may he at stake. The income tax law can not long he retained
as the bulwark of our revenue system if the confidence of taxpayers in its fair
and honest administration is destroyed.

In section 1108 (a) of the revenue act of 1926, Congress placed its seal upon
the principle that statutes of limitation are inviolate in thexe words: “ The bar
of the statute of limitations against the United States in respect of any internal
;‘:ﬂ;}e'x!llue tax shall not only operate to bar the remedy, but shall extinguish the

ability.”

It is unthinkable that Congress in 1928 should repudiate this doctrine by a
-retroactive repeal of section 1106 (a) (see sec. 612, revenue act of 1928) and
reopen cases barred by prior acts.
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Section 611 ruises but one question of moment—"Are statutes of limitations
meaningless?” If sections 611 and 612 are enacted no taxpayer can ever know
when his tax liability for any year is satisfled.

Section 13, taz on corporations.—As reported to the House by the Ways and
Means Committee, H. R. 1 fixed the rate of tux on corporations at 11% per
cent. By amendment on the floor of the House, the section was chunged to
provide for a gradvuiion of taxes when the net income of corporations, less the
credit allowed in s~ction 26, is not more than $15,000, 5 per cent being the
rate on the amount not in excess of $7,000, 7 per cent on the amount in excess
of $7,000, but not more than $12.000, aua 9 per cent on the amount if $12,000
but not more than $15,000

We believe this change is entirely illogical. For the first time it injecrs 2
system of double graduation of taxes into a revenue act of the Unitod States.
double because a corporation is not in itself an ntity but a collection of indi-
viduals, and a graduated tax upon a «orporation is therefore the first graduated
tax upon the individuals holding the stock of that corporation, In 'he present
system of surtax upon the income of individuals, there is the secomd graduated
tax on that part of inecome which individuals receive as dividends from cor-
porations.

It 1s illogical also becituye it arbitrarily defines a small corporation as one
which has a net income of not more than $18,000. By setting up such a line
of demarcation between small and large corporations, it implies that a corpora-
tion having an income of $18.100 ix a large corporation and net eatitled to any
relief.

It is inequitable because if there is any merit in the principles underlying
such double graduation of taxes, it should be applied to all corporations, just
as the graduated tax on individuals is applied to all individuals, Ax an ex-
ample of its inequity, a corporation having a net income of $18.0i0 dedueting
the credit of $3.000 allowed in cection 26, will pay the following gviduated tax.

First bracket, $7,000 nt dpereent oo e e . $350
The second, $5,000 at 7 per cent o o derae cacee e e 3650
The third, $3,000 at 9 per cento ol eeoee. eeem 200

A total tax uncier the graduated plan of . . . __._ . ... 970

Another corporanton has a net income of only $100 more, a net income of
$18,100. Under the credit allowed in section 26 to a domestic corporation earn-
ing more than $25,000. this corporation also can deduct $3,000, giving it a tax-
able income of $15,100. on which it must pay a tax of 115 per cent, $1,736.50
or $766.50 in excess of the corporation which had an income of $18,000. It must
therefore he admitted, if the computation of the tax in these two cises is eor-
rect, that the second corporation because it earnad $100 more than the first
corporation, has paid on that $100 additional earning, a tax of 76615 per cent.
Of eourse the proposer of the amendment which <o changed section 13, had no
intent to impose a tax so high in rate on income in excess of that of the small
corporation which he intended to favor, but notwithstanding that he did not
so intend, the fact remains that the section as it now reads has that vesult,

There is no guestion in the minds of our committee that seetion 13 shouid
be restored to the form which it was reported by the Ways and Means Com-
mittee to the House,

INSTALLMENT SALEN

The Ways and Means Comuiittee in report No. 2 on H. R. 1, stated as to
installment sales, that it was leaving the matter to judicial determination, As
4 matter of fact, judicial determination already had been based on the law as it
was written. According to the law, there was no chance for the Board of Tax
Appeals. or the courts to set upon the law any interpretation other than that
at which they arrived. Our committee believes no criticism of the action of he
Ways and Means Cominittee for its action on this point can he too severe,
There is no right and no power conferred upon Congress by constitutional
amendment 16, to impose doable taxution. and unless the revemie act of 1928
corrects the error made in the enactment of the 1926 law, the benefits of re-
porting income on the installment basis will be barred to those who have not
before used such form of report. The income tax law is based upon the profit
content in a consummated transaction. It was never intended to be computed
upon an anticipated profit. Installment sales are not completed transactions,
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and yet many firms and many individuals in business have in the past used a
cash or accrual basis, and have reported all of the profit contained in an in-
stallment transaction, even though payments had not been completed. As the
law is now written such person chunging to the installment basis, made vahlid
by the law itself, must necessarily pay a tax upon profits upon which it has
already paid a tax, in faet has paid all of the tax for which the luw calls, To
say to such taxpayers wishing to avail themselves of the privilege of reporting
on the installment basis that they must pay a tax on profits already reported is
to say to them most emphatically, that the benefits of the installment basis are
not for them, but for those who in previous years have gone to such a basis.
This is so decidedly unfair that it would seem that comment on the subject
beyond the point of calling it to the attention of your committee is unnecessary,
but our committee feels it can not dismiss the subject without expression of our
belief that both the 1926 act and the proposed 1928 act as they relate to in-
stallment sales, are violative of the dune process provisions of constitutional
amendment No, 5.

This committee’'s recommendation as to installment sales does not extend to
the granting a firm doing an installment business, which heretofore has re-
ported all its profits on such business as taxable income, the right to ask a
redetermination of previous years’ tuxes, in the event it should elect to change
to the installment basis which is provided by law. On the contrary, we belicve
that such firm has had all opportunity to avail itself of the advantages provided
by the installment sections in previons revenue acts, and that if it did not
care to report on the installment basis in previous years, it should not have the
privilege of redetermination and to any consequent refund of taxes paid in those
years, although as already set forth, it should have the privilege of making the
change without incurring the penalty of double taxation on profits already
reported.

STRUCTURE OF THE NEW BILLL

Our reference throughout this letter has been to H. R. 1 as read twice and
referred to the Committee on Finance in the Senate of the United States.

Our committee velieves the form of the new act, if it were carried to a logical
conclusion, wovid be a decided iinprovement over the form of previous revenue
acts, but we would respectfully call attention to the fact that the purpoese of the
Ways and Means Committee in adopting the present form or structure of the
act, has aot been carried through, with the result that in its present form it
hus not been simplified, but is much more confusing than any previous act. It
i& neithier a self-contained nor all-comprehensive tuxation bill. It is necessury
to refer to previous acts and the amendments to previous acts, to know what
the taxation laws of the United States arve to be from the date of the enact-
ment of this act.

Title 1.—Title 1, income tax, seems to carry further than any of the other
titles, the intert of the Ways and Means Committee to draft a self-contained
bill, but even title 1 is incomplete, for title 3. “Amendments to 1926 income tax ”
must be read in conjunction with title 1 to arrive at an understanding of the
tax on individuals and corporations, and even then complete understunding
can not be had without further reference to previous acts and to amendments
to previous acts. Our committee recommends that the contents of titles 1 and
3 shall be merged.

We have later suggestions to make as to the numbering of the titles in the act,

Title 2, miscellancous tares—Title 2, miscellnneous taxes does not dizclose
what the estate tax is, without reference to the previous acts, for it consists
largely in amendments to the previous acts, with no setting forth as to what
the law is to be after enactment. Complete knowledge of the law can be had
only by reference to this act and several preceding uaets, We believe this {s
true of all the sections in title 2, and we again recommend that title 2 shall
be so rewritten that it will be self-containing of the law prevailing after en-
actment, without necessity” of referring to any other acts,

Title 3, amendments to 1926 income tar—Our criticism of this title is incor-
porated in our criticism of title 1.

Title 4, administrative procedure—The same criticism as 10 form which we
have made of the preceding titles, applies to title 4. We recommend this title
be so rewritten that it contains the law in entirety, as it will be after enactment.

Title 7, general provisiona-—Title §, general provisions, seems to more nearly
approach the ideal aimed at by the Ways and Means Committee than any of
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the preceding titles, but reference to section 702 will disclose the necessity of
referring to previous acts, particularly the act of 1918, for complete knowledge
as to the full coverage of the section. The same criticism, therefore, attaches
to title 5 which we have made in regard to the other titles,

The foregoing is criticism confined entirely to the structure or arrangement
of the new bill. We wish to extend our criticism, by pointing out the fact that
tiere is no linking up of section numbers with title numbers. One of the out-
standing excellencies of previvus acts has been that a section number was always
indicutive of the title in which the section fell, There was no question with
any one even slightly conversant with the tax law, that section 700, the capital
stock tax in the revenue act of 1926, could be found in title 7, nor that section
800, stamp taxes, could be found in title 8.

We believe there would be a decided improvement if that part of the revenue
act of 1928 which is really introductory to the et itself, should be given the
title 1, * Introductory provisions.” In its present form, title 1 is income tax,
subtitle A is * Introductory provisions.” Subtitle I3 is * Geéneral provisions,”
the matter of which proceeds directly to taxes on individuals. If title 1 could
be used to cover only * Introductory provisions,” then title 2 could become gen-
eral provisions, if “ general provisions ” is the proper title, but it seems to our
committee that the proper title to use is * income tax.”

The other titles would then be advanced so that there would be six titles
instead of five, and then there should be a renumbering of sections in con-
formity with former acts, and in agreement with titles, so that in each section
number there would be a revelation of the title to which it belonged.

The eriticisin of form and numbering which we have respecfully raised in the
foregoing, is not met nor overcoine by the table of contents which is a part of
the act.

In closing our criticisin on the form or structure of the act, we wish to call
attention to one case which we think shows most emphatically the need of re-
writing of the 1928 act, so that it will be 21l inclusive. Section 600 (2), the
revenue act of 1926, imposes a tax on pistols and revolvers, There is no mention
at all in the present print of the revenue act of 1928 of this section as having
been repealed or retained. Not having been repealed, it is still the governing
tax, and it certainly should be incorporated inte the revenue act of 1928, This
specifie case illustrates the necessity of the changes we have suggested.

It is not enough for the Ways and Means Committee to stute they have re-
duced the pages of previous acts by fifty or more, if such reduction results in a
sacrifice of accurate knowledge of the law by the taxpayer who must under-
stand that law. The result of such sacrifice is not simplicity but complication
and unnecessary confusion,

Comment in this letter hus been confined to H. R. 1, as referred to the Com-
mittee on Finance. At the invitation of the Joint Committee on Internal
Revenue Taxation, we submitted to that committee a brief, and also made pre-
sentation of the matter therein to the Ways and Means Committee. Believing
the suggestions in the brief prepared for the Joint Committee on Internal
Revenue Taxation to be pertinent and relevant to your consideration of II. R,
1, we are inclosing copy with this.

Yours respectfully,
CoMMITTEE ON TAXATION,
NatioxaAL RETAIL DRY Goobs ASSOCIATION,
CARLos B, CLARK, Chairman.

Mr. Youne. I want to deal briefly with two or three points to which
I should like to direct the particular attention of the committee.
. Mr. Lederer has gone quite into detail as to the installment feature,
in which we are very much interested. The income tax law is based
upon the profit content of a consummated transaction. An install-
ment sale is not a completed transaction, and it was never intended,
we believe, that the tax should be computed upon an anticipated
profit. There results in the present installment sales law a double
taxation, which we think is unjust. M. Lederer has largely covered
our views.

I think, also, that the discussion which occurred in the Senate on
February 4, 1926, and the statement by Senator Rced on the floor
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showed clearly that the intent of Congress was that we should not
have double taxation, as provided under the December, 1919, regula-
tions, but the regulations, revised 45, as promulgated Janunary, 1920.

I should like to say in this connection that our committee does not
want to be understood as recommending the granting to a firm doing
an installment business, which has heretofore reported all its profits
on such bases #s taxable income, the right to ask a redetermination of

revious years’ taxes in the event it should elect to change to the
mstallment basis as provided by law.

We think tnat section 1208 (d), the retroactive section, has caused
all the trouble which you have experienced. On the contrary, we
believe that a firm such as I have mentioned has had all the oppor-
tunity to availsitself of the advantages provided by the installment
sections in previous revenie acts and that if it did not care to report
on_the installnient busis in previous years it should not have the
privilege of redetermination and the right to any consequent refund
of taxes paid in those years, although, as already set forth, it should
have the privileze of making a change without incurring double
taxation on profits already reported.

Senator SimMoNs. Let me understand you, please, with regard to
this expression *double taxation” which you are using. I do not
know whether you use it as meaning that you have to pay a specific
tax twice or whether, under some different r cthod of computation.
you would have to pay an additional tax. Which do you mean? Do
you mean that if, under one method of computation of yonr tax, you
pay a certain amount, and then the department decides that that was
the incorrect method and assesses you at a larger amount, that you
would not get credit for the smaller amount?

Mr. Youne. Senator Simmons, I think I understand your ques-
tion, and I think I can answer it. Section 212 (d) gave the taxpayer
the right of reporting on the installment-tax basis. Those who, prior
to that time, reported on the accrual basis had already paid the tax
upon the entire profit realized. Then, when they go upon the in-
stallment-tax basis, under the privilege given under 212 (d), the
commissioner is reopening cases and requiring the payment of a tax
again, under the installment-tax basis, a pro rata, it already having
been paid. '

Senator Simyoxs. Are you not allowed any credit for what you
have already paid?

Mr. Youna. There is a credit. I can not answer that question,
because I am not an accountant. There is a credit. but it still
results in the paying of a tax which you have already paid.

The Cuam»aN. An increased tax?

Mr. Youxa. An increased tax.

Senator SimyoNs. An increase, instead of a double tax?

Mr. Youxne. Yes.

Senator Simyons. That is where you confused me. You say
“ double tax ” where you mean an increased tax?

Mr. Youxa. They have already paid the tax upon the profit. Our
law, as I said at the outset, does not conteniplate the payment of a
tax upon an anticipated profit, but on.y a tax upon the completed
transaction.

Senator Reep. Let me see if I can not clear it up by an illustra-
tion. Suppose, in 1917, a furniture store had sold this table for
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$200, payable in two years, $100 in 1917 and %100 in 1918. The
table cost them $100 originally, <o there is a profit of $100. These
people reported that transaction as consummated in 1917 and they
paid their tax on the $100 profit in 1917, although half of the pur-
chase price had not been received and would not come in until the
next year. The commissioner said * that is all right. You paid your
whole tax on the whole transaction that year. ‘'Thervefore, you
do not pay any tax on this deferred installment of the purchase
price. which comes in in 1918.”

Now, then, retroactively they have construed the law to mean that
although they paid the tax on the whole profit in the first vear, the
year in which the sale was made, nevertheless they must also pay a
tax under the 1918 rates on that installment which was received in
1918, ignoring the fact the whole transaction had been taxed in the
prior year.

The ('mamryax. Providing, however, that they elect to pay under
the installment plan rather than the original plan?

Senator Reen. Yes, At the time they were given that election in
the regulations of the Treasury Department, this system of double
taxation of the profits was not dreamed of.

Senator Simyoxns. The illustration yon give would be a clear case
of double taxation?

Senator Reen. Yes,

Senator Siysmoxs. And something that we never intended ¢

Senator Reen. I am sure we never did, and that is why T said we
never did, on the floor of the Senate.

Senator Srmaoxs, It is amazing to me to hear that the depart-
ment has made any regulation or ruling that requires them to do it.

Senator Rerp, For six years, Senator Simmons. from 1920 to
1926. their regulations were exactly in accordance with your under-
standing and mine, and then, all of a sudden, they turned around and
put in new regulations and said “ no matter if you did pay the tax
on the whole transaction in the original year, nevertheless we have
changed the rule now, and you have to pay a tax again on the in-
stallments from that transaction in the succeeding year.

Senator SimmoNs. That is the reason I asked the question,

Senator Reep. How in the world the Board of Tax Appeals ever
reached that conclasion I do not see.

Senator Simmons. I thought it was only increased taxation he was
complaining of, but according to your explanation it is a double
taxation.

Senator Ence. There was not not any additional legislation?

The CHAIrMAN. Yes. The regulation was made after the passage
of the 1926 act.

€. nator Epce. Based upon what is in the 1926 act?

The CHAaIRMAN. Yes.

Senator Reep. We provided in the 1926 act just what the regula-
tions had theretofore provided, that the taxpayer might have his
option, whether to pay on the transaction at the time it was consum-
mated, or whether to pay on the proportion of cach installment that
constituted profit.. The regulation had said that he might do that,
s0 we put it in the 1926 act to make it permanent. Then, down at
the end of the bill, in section 1208, we said that the provisions of
subdivision (d) of section 212, where he was given the option, shall
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be retroactively applied in computing income under these earlier acts,
and on that, without any more from Congress, the Board of Tax
Appeals has decided that we meant to tax the same transaction twice
in the year in which it was made and the year in which it was paid.

Senator Simnmons. Senator Reed, you make the point, which I think
is well taken, that if that matter was presented to the court we would
get a decision in conformity with the equities of the situation.

Senator Reep. If it were my client, I should take it to court in the
quickest possible way. Mr. Alvord, have I stated that incorrectly?

Mr. Arvorp. No.

Senator Reep. If I have, I wish you would correct me now,

Senator Simmons. I think we ought to hear from the tax board
upon that matter. I understand they made some recommendation
about it.

The CuaikMAN. The recommendations we made in this bill were
made by the joint commission.

Senator Reep. If I have misstated it, I wish you would correct me
now, so that any misunderstanding will not become fixed.

Mr. Avvorp. The only additional point I might make, Senator. is
that in the conference report, under section 212 (d), the conferees
stated that they were intending to ratify the double-tax regulations,
and not the single-tax regulations. Furthermore, I believe that was
the general understanding at the time.

Senator Reep. We never saw that. That may have been sent to
the House, but there was no such statement in the report to the
Senate.

Mr. Arvorp. That was in the statement to the managers of the
House.

Senator Reep. I never saw it.

Mr. Arvorp. It was the statement in the conference report upon
which the department relied, and, to a large extent, I believe, upon
which the Board of Tax Appeals relied.

Senator Reen. I am sure no member of the Senate conferees would
have agreed to that.

The Cuairman, I think every member of the committee now
understands that thoroughly.

Mr. You~xc. May I point out one other thing?

The CuairMan. We will take it up. Senator Reed has distinctly
stated exactly what it was. We declared it in 1208, and then in 212
(d), just as the Senator says.

Senator SporTRIDGE. We can straighten it out when we get into
executive session,

Mr. Youxa, May T make just one statement that I think will
clear it up? The commissioner finds justification for his position,
and T believe the Board of Tax Appeals does in its decision, in a
very simple error which occurred in the discussion on the floor of
the Senate between Senator Smoot, Senator Reed, and Senator Sim-
mons, wherein Senator Smoot said, * The committee intends that
the installment provisions of regulation 45, promulgated on Decem-
ber 29, 1919 "—

Whereas I think you meant to state the regulations promulgated
January 20, 1921, which statement is supported by the later state-
ment by Senator Reed, when Mr. McKellar asked him what effect
it would have, and whether it would result in opening up all these
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cases. Senator Reed said “ No, Mr. President, it would not open
them up, because for all these vears the Treasury Regulations have
provided what is now proposed in the bill.”

What was proposed in the bill, according to a reasonable inter-
pretation, was revised regulation 43, as Senator Reed pointed out.

The Cuamrmax, I think those are the 1919 regulations.

Mr. Youx~e. The revised regulations is 1920.

The Cuairyman. I know: but the regulations of 1919 to which I
referred there, are the regulations upon which the change was made.

Mr. Youxea. The regulations of 1919 were the regulations which
provided for double taxation, and I think Mr. Alvord will bear me
out, whereas it was the intent of Congress not to provide for double
taxation, as the statement of Senator Reed has indicated.

Senator Reen. Why can you not answer my question to the other
gentleman? Why do you not take this to court? If you can get
into court you will get to a forum where a tax law is consirued, in
case of ambiguity, favorably to the taxpayer, The very best you can
say of this is that it is ambiguous?

Mr. Youne. Yes,

Senator Reep. If given a construction favoring the taxpayer,
surely double taxation will not he permitted.

Mr. Youxa. True.

Senator Rekp. No American court will require the payment of
a tax twice on the same income, unless the language of Congress
drives it to it, and this language does not.

Mr. Yousa, Yes, sir: but would we not be confronted with the
apparent intent of Congress

Senator Suorrrinse. Has there been an erroncous interpretation
of the law?

Mr. Youxe., That is our contention.

Senator Saortrinek. Is it your contention that this committee, or
the Congress, could grant relief?

Mr. Youne. Yes.

Senator SHeRTRIDGE. You ask that relief be granted by a bill now
under consideration?

Mr. Youxea. Yes.

Senator SuortripGe. Rather than to compel you to go to court
with the consequent expense and delay ?

Mr. Youna. Rather than to compel us to go to the expense of
litigation; yes. That is our position.

Senator Rekp. I think we understand the issue. We can decide
it in executive session.

Mr. You~a. The next sections with which I would like to deal
are, jointly, sections 45, 141, and 118. Section 118 was originally in
the bill as reported to the House, and was stricken out. That section
and section 141 would deprive different units of a consolidated
whole——

The Cuamrman. I was going to say that that deals entirely with
consolidated returns.

Mr. Youne. That is true.

The Cuairman. I hardly think it is worth while to take the time
of the committee to discuss that,

Se}xlmtor Reep. The committee has its mind pretty well made up
on that.
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Mr. Youne. On section 104 there are two objections.

The Cnaigmax. I think the same situation applies to that section.

Mr. Youxe. The committee has its mind made up. We object
particularly to the information reports, which wounld divulge
secrets,

The next is section 115, on distributions prior to-—

The Cunamrmay, The same thing applies to that,

Mvr. Youne. The next is one upon which I assume the same condi-
tion of mind exists on the part of the committee. with reference to
611, claims in abatement.

The Cirairman. We have the record full of that.

Mr. You~se. And your mind is already made up on that?

The Cramryan. Mine is. I do not know about the other members
of the committee.

Senator Stmyons. In ather words, I think we do not want to sit
here as a court to try to correct all the errors made by the department
in its rulings. I think that when the department has made a clear
crror in its rulings the best conrse for you to pursue 1s to go into the
courts. I do not think our committee 1s reqnired to sit here and pass
laws to correct errors in their rulings, unless the law needs amend-
ment. If the law needs amendment, then we ought 1o amend it.

Mr. Youne. Under section 611, Senator—-—

Senator Simmons. But where the law is clearly, as I think it is
in this case, in favor of the tapayer, but the taxpayer has not fol-
lowed his remedy, I do not think he ought to come here and ask us
to revise all the erroneous rulings of the Treasury Department.

Mr. Youne. Does that statement also apply to the attempt made
in section 611 to overrule the decision in the New York & Albany
Lighterage Co. case?

Senator Siarmons. No. I think that is another thing altogether.

Senator HarrisoN. That has been discussed very fully.

The CrarmaN. That has been discussed. I do not think there is
any need of spending any time on it.

Mr. Younc. Are you interested in hearing a discussion on the
graduated tax on small corporations? I should like to point out,
or just a moment, the effect that is going to have. .

T}'le CHarrMaN. We have not had anybody speak on that.

Mr. Younc. As reported in the bill at present before you, under
section 13, there is a tax upon small corporations, less the cred:*
provided in section 26, where the income is not more than $13,000,
5 per cent on the amount not in excess of $7,000; 7 per cent on the
amount in excess of $7,000 and not more than $12,000; 9 per cent
on the amount in excess of £12,000 and not more than $15,000. That
has a peculiar effect. We think it is entirely illogical, first, because,
for the first time, it injects a system of double graduation of taxes
into the revenue act. It is double because the corporation is, in itself,
not an entity, but a collection of individuals and a graduated tax
upon a corporation is therefore the first graduated tax upon the
individuals Yxolding the stock of that corporation. ‘

In the present system of surtax upon the incomes of individuals,
there is the second graduated tax upon that part of the income which
the individuals receive as dividends from corporations. It is illogi-
cal because it arbitrarily defines as a small corporation one having
a net income of not more than $18,000; that is, with the $3,000 credit.
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By setting up that line of demarcation between large and small cor-
porations, it necessarily implies that a corporation having an income
of $18,100 is a large corporation and not entitled to any relief, and
I can show you in a moment just how that will work out.

Senator Simmoxs. Does not that same thing follow in our gradu-
ated income tax?

Mr. Younc. Not to the same extent, as I shall point out in just
a moment.

It is inequitable, because if there is any merit in the principles
underlying such double graduation of taxes, it should be applied
to all corporations, just as the graduated tax on the income of indi-
viduals is applied to all individuals.

As an example of its inequity, a corporation having a net income
of $18,000, deducting the credit of $3,000 allowed in section 26 of
the act, will pay the following graduated tax:

In the first bracket, $7,000, at 5 per cent. it will pay $350; in the
second bracket, $3,000 at 7 per cent, $350; in the third bracket, $3,000
at 9 per cent. $270, or a total tax of $970.

Then, another corporation, which has a net income of only $100
more, or $18%,100, with the credit allowed by section 26 to a domestic
corporation carning more than $25,000, can also deduct $3,000, giv-
ing it a taxable income of $15.100, on which it must pay a tax of
1115 per cent. or $1.736.50, or $766G.50 in excess of the corporation
which had the income of $18.000.

Senator Reen. In other words, it gets $100 more income, and that
requires it to payv $700 more taxes?

Mr. Yousa, It pays $766.50 more tax than the corporation with -
an income of %100 less.

Senator Epce. That is based upon the 1114 per cent provision con-
tained in the present bill.

Mr. Youna, Yes. ‘That will necessitate closer policing by the
Bureau of Internal Revenue. hecause of the desire to shift income
to come within the lower brackets, where the percentage of tax is
that high.

Just one more thing and I will have concluded. I have dealt
with the structure of the bill. I should like, as we outlined before
the Ways and Means Committee

Senator Hakzison. Is your organization satisfied with 1114 per
cent as a corporation tax?

Mr. Yovr~a. We are satisfied with the 1115 per cent, but the matter
of rates is a matter in which we do not feel that we are as well quali-
fied, lacking intimate information as to the fiscal requirements of
the Treasury, as the Treasury Departinent is itself, to determine the
amount of income.

Senator HarrisonN. So you are not recommending any particular
rate?

Mr. Yorxa. We think that is wholly within the discretion of the
committee,

Senator Siammoxs. Do you think that 1115 per cent would be a
reasonable tax?

Mr. Youne. I do not feel that I am prepared to answer that ques-
tion, Senator. I think that is peculiarly within the province, not of
an outside agency, but of those who know more intimately the de-
tails of the fiseal requirements of the Treasury. '
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The Cragman. You have no desire whatever to have rates lower
than would bring suflicient money to maintain the Government?

Mr. Youne. That is it.

Senator Simaons. That is not what 1 said.

The Cuammax. I did not say it was,

Senator Simyons. I am assuming that the finances of the Treas-
ury Department will justify a reduction to 11145 per cent. I was
asking vou if you thought, 1f the financial situation of the Govern-
ment would justify it, that that would be a reasonable amount of
tax for you to pay! Do you think it ought to be lower than that?

Mr. Youne. Qualified as you have qualified it, Senator, I should
say 1114 per cent, because we all desire to get as low a tax as the
fiscal conditions of the Treasury will permit, but I do not think I
am qualified to answer the question.

Senator Simmons. Then, you would like to have 11 per cent?

Mr. Youna, I would like to have it down to 5 if the fiscal require-
ments of the Treasury would permit it.

Senator Ence. If we could repeal the income tax law we would
not have to deal with the stru:ture.

Mr. Youne. I do not think I am qualified to answer the question.

Senator Simmons. I do not think so.

Senator SHortRIDGE. The witness has made a very frank statement.

Mr. Youna. One more statement, and that is with respect to an
amendment to the law to allow corporations to deduct donations for
charitable contributions. That is just as much a business expense
for a corporation as it is for a partnership. If you have charitable
organizations coming into your stores, it is absolutely necessary to
give to them. It is not a deductible item. They do not take that
into consideration when they make the demands upon you. They
do not take into consideration the fact that it is not a deductible
item when they make the demand, whereas your competitor, a part-
nership across the street, has it as a deductible item, which is unfair
and unjust.

Senator Reep. Do you not think it is ultra vires a corporation to
make charitable contributions?

Mr. Youna. That is a question that might be debatable.

Senator SuortripGE. It would depend upon the laws of the dif-
ferent States, and the charter.

Mr. Youxe. It would depend upon the local jurisdiction. I think
the corporations, if that privilege were given them, are sufficiently
interested so that they would not make contributions that are out
of line with their ability to make them.

Senator SHorTRIDGE. Do you think the corporations would be
more charitable if they were granted the privilege?

Mr. Youxe. I think that would be the tendency, but even now
they are compelled to make donations, which is a business expense,
and they are deprived of the benefit of deductions.

Senator SuorTrRipGE. They think they ought to have that priv-
ilege, the same as a partnership or an individual ¢

%I . YouNG. Yes,

Senator Reep. I do not see why we should encourage officers of
corporations to be charitable with other people’s money. That is
what it amounts to.
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Mr. Young. I think they are so controlled by the board of direc-
tors that they would not exceed, Senator Reed, the amounts that they
knew would be approved by the board of directors.

The CuairMax. The corporations of the country can not get
along without it, for instance, at Christmas time.

Senator Simmons. I think a corporation, being a soulless con-
cer(xll, would not contribute to cliarity unless it was in its interest
to do it.

Mr. Younc. They are compelled to do it.

The Cuarman. They are compelied to do it.

Mr. Youne. It is in its interest, even fiom a competitive stand-

»oint.
: The Cuamman. Mr. Hausserman.

STATEMENT OF JOHN W. HAUSSERMAN, REPRESENTING INTER-
ESTS IN PHILIPPINE ISLANDS

Mr. Havusserman., Mr. Chairman, and gentlemen, I have in mind

" the section relating to income from sources within the possessions
of the United States, the Philippines, and Porto Rico. You are

;frfba(})ly sufficiently familiar with the tax situation in the Philippine
slands.

Pricr to 1918, all income taxes were paid to the Philippine Govern-
ment. Up to 1918, there was no attempt on the part of the Federal
Government to collect any taxes on business conducted in the Philip-
pine Islands. In 1918. during the war, the provisions of the 1918
act were sufficient Lo cover Americans doing business in the Philip-
pines, although it did not cover Filippinos, or other nationals doing
business in the Philippine Islands. It has always been a question
whether Congress rea}ly intended to do it, and for a number of

ears
y The Cuairman. There is no question with the Committee that
Congress decided to do it.

Mr. Hausserman. The courts have so held.

After the year 1918, the whole machinery of the Philippine Gov-
ernment and the War Department became interested in trying to
get Congress to put the Americans back where they were prior to
1918. Tk Philippine Legislature unanimously passed this reso-
lution:

Be it resolved by the Scnate and House of Representatives of the Philippincs
concurring, That the resident commissioners be, and they hercby ure, instructed
to ask Congress for the amendment of the United States internal revenue act
of 1918. in the sense that American citizens who &re bona fide residents of the

Philippine Islands, shall not be subject to any income tax greater than that
required of other residents of said islands.

That was followed by a cablegram from General Wood and Mr.
Forbes. Subsequently General Wood became Governor General,
and the fight was Jzept up.

In 1921 you attempte«f, I thought—and we all thought—to rectify
that situation, and you passed a new amendment, 262.

SEo0. 262. (a) In the case of citizens of the United States or domestic cor-

porations, satisfying the following conditions, gross income means oply gross
income from sources within the United States:

99310—28——14
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(1) If S0 per centum or more of the gross income of such citizen or domestic
corporation (computed without the benefit of this section), for the three-yvear
period immediately preceding the close of the taxable year (or for such part
of such period immediately preceding the close of such taxable year as may be
applicable) was derived from sourees, within a possession of the United

States; and
(2) If, in the case of such corpuration, 50 per centum or more of its gross

income (computed without the benefit of this section) for such periud or such
part thereof was derived from the active conduct of a trade or business within
a possession of the United States; or

(3) If, in the case of such citizen, 50 per centum or more of his gross income
(computed without the benefit of this section) for such period or such part
thereof was derived from the active conduct of a trade or business within a
possession of the United States either on lus own sccount or ax an employee or
agent of another.

We all thought that solved the problem from 1921. We attempted
to get the Congress to make it retroactive, so as to cover 1918, and
all subsequent acts.

There are possibly 2,000 Americans over there that may be subyject
to that income tax. As a matter of fact. not over 15 reading that
law considered that they were liable, and paid the tax. No machinery
was put in force out there to collect the tax. No attempt was made
to collect it, so the situation resolved itself down to about 14 or 15.
I, being one of them, paid the tax under 1918.

In 1921 I made my return, complying with that, and under the
rulings of the Collector of Customs I was exempt on iny Philippine
revenue, because 80 per cent of the whole came from the Philip-

ine Islands, and, as we all thought, 50 per cent of my income came
rom the active conduct of the business.

I proceeded along for four or five years, feeling perfectly recure,
but 1n 1926 I received a very polite note from the taxing unit here,
which said that they had reaudited my account, and that I was not
entitled to the benefit of section 262.

Why? Well. they admit that 80 per cent of my income was
derived from the Philippine Islands. They admit that during all
that time, and all the preceding years, I was in the active conduct
of a trade or business, but they said, “ The business that you are
actively conducting and managing is a corporation, and to make
up this income of 50 per cent you have to include your dividends,
and the dividends that you receive from that business which you
are managing and conducting come by virtue of your ownership
of the stock, and not because of your active conduct of the busi-
ness.” Hence, I was eliminated.

Now, it so happens that this is the situation. Justice Fisher and
mi\]rself were trying to think this morning of any American over there
who does not do business, outside of the professional men, in the
form of a corporation. We could not thing of a single one. Of
course, the lawyers have partnerships, and there is no question that
they are exempt. Doctors, as a rule do business as partnerships,
and they are exempt. The same applies to dentists and professional
men. But when you are in the active conduct of business, you
usually incorporate.

That being the case, the department has construed it. It says
there is no ambiguity in that language. They will concede that
there is no doubt that if the attention of Congress had been called
to it, and they really wanted to relieve all actual, bona fide busi-
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ness men in the island from that tax, in order to assure that they
‘were only exempting bona fide business men there, they would have

described, or made a method of determining whether they are

-actually, bona fide business men, engaged in business,

First, you must show that 80 per cent of your income come from
the Philippine Islands. That is pretty good evidence that the
fellows in the Phillipines are actually interested there. But that
is not sufficient. They do not want to make that a haven of safety, or
a safety zone for tax dodgers, and let them take their money to the
Philippine Islands and invest it, and thereby become exempt from
taxation. You must be engaged in the active conduct of business.
They could foresce that a tpers(m might open a little shoeshining
parlor and consider himself actually engaged in business, so they
said that his income that he seeks to exempt must, at least to the
extent of 50 per cent, come from the active conduct of the business.
the way it is worded, that will apply to a partnership, or to an
individual who owns the whole of his business, but if he happens
to incorporate his business, he is not exempt. So, the result is that
under this construction the section, as written, has absolutely no

ractical value in the Philippines, except for lawyers, doctors, and

entists. So far as the real business men in the Philippines are con-

.cerned, Americans in the Philippine Islands, it has no practical

application, because we all. as a matter of fact, do business in the
form of a corporation. I am not the only one.

Senator Reep. Is that carried into the subsequent revenue acts
since 1921¢

Mr. Haussermax. Yes, sir. We have it exactly in this one, with-

-.out an amendment.

Senator Reep. What section ¢

Mr. HausserMaN. Section 251. Just to show you how unjust
that is—

Senator Simyoxns. Do you mean that if your part of the divi-
dends or receipts from the activities of the corporation should
amount to 80 per cent, and that represented 50 per cent of your
income, that because vou receive that through a corporation you
would not be entitled to the benefit of it?

Mr. HaussermaN. Received as dividends. I am there actually
managing that whole business and conducting it. All the dividends
distriﬁuted to all the shareholders are the result of my active opera-
tion and conduct of the business, but because my share that I get
is in the form of dividends I am not entitled to the benefit of section
262.

Senator Stmmons. Would that be true if your share of the divi-
dends amounted to 80 per cent of your income?

Mr. Hausserman. It does not say 80 per cent. It says 50 per
cent. As a matter of fact, my dividends amount to about 80 per
cent of my income. It is all I have. They are calling on me—

The CHalRMAN. But your income is more than 50 per cent in the
corporation ¢ ’ ’ .

Mr. HaussermaN. Oh, yes; but I am a shareholder and conse-
quently I am not entitled fo that benefit. Now, if I were a corpora-
tion—

Senator Simmons. That is to say, you are not actively engaged
because it is done by a corporation ?
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Mr. HaussermaN. They will admit that I am physically actively
engaged in the conduct of that business. .

enator SiMmowns. But you are doing it through a corporation.

Mr. HausserMaN. Yes. )

Senator Reep. Did you ever corsider paying yourself a salary in-
stead of dividends? '

Mr. HaussermaN. Yes; but I could not do that without committing
a fraud upon other shareholders who are actual shareholders in that
particular business.

The CaHAIRMAN. You do draw a salary?

Mr. HaussermaNn. Certainly. They will concede that my salary,
if it amounted to 50 per cent of my income, would be exempt, but
my salary does not amount to 50 per cent.

Senator Simmons. What Senator Reed meant to imply was that
ygu. ought to get the benefit of a very shrewd corporation lawyer’s
advice.

Mr. HausserMaAN. We have had all that. We think you ought to
leave that section just as it is, but with this proviso:

Provided, That for the purpose of this subsee ion dividends shall be deemed
to be derived from the active conduct of a trade cr business where the tax-
payer is actively engaged in the conduct of such trade or busivess, @ither on
his own account or as the employer or agent of another.

That shows that dividends ought to be included.

The Cuarryman. We will adjourn until 2 o’clock.

(Whereupon, at 12 o’clock noon an adjournment was taken until
2 o’clock p. m.)

AFTER RECESS

The committee resumed at 2 o’clock p. m., in its hearing room in
the Capitol, Senator Reed Smoot presiding.

The CuairMaN. If the committee will come to order we will pro-
ceed. Mr. William S. Elliott, I believe, is the first witness.

STATEMENT OF WILLIAM S. ELLIOTT, ESQ., CHICAGO, ILL., GEN-
ERAL COUNSEL FOR THE INTERNATIONAL HARVESTER CO.

The CHakMaN. You may state your name and address.

Mr. Eiuiorr. My name is William S. Elliott, Chicago, Ill. I
am general counsel for the International Harvester Co.

The CrairMAN. Proceed, Mr. Elliott.

Mr. Evviorr. The matter I wish to present is a proposed amend-
ment to section 165, employees’ trusts, which I think is within the
spirit of the present section, which has been in the law since 1926,
but which amendment I think carries out the intent more fully.
This section is intended to encourage certain provisions by em-
ployers for the benefit of their employees. It does so by providing
that a trust created by an employer for the exclusive benefit of
the employees, in the way of stock-ownership, profit-sharing, or
pension plan, that trust as such shall not be required to make an
income-tax return, the tax being deferred on the interest on the trust
funds until it is actually distt‘iguted.to the employees.

The problem I wish to present relates exclusively to pension funds.
I do not think it has any bearing on the other things mentioned,
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stock ownership or profit sharing, because pension funds involve
a special situation of building up a reserve out of which to pay
pensions. The question of pension plans is a very live subject at
the present time throughout the country with a good many other
concerns besides the International Harvester Co. That company
was one of the pioneers of the pension plan, starting it in 1908.
During each year from 1908 to the present time it has set aside
a pension reserve out of profits upon which it has paid tax; that is,
this reserve has not been deducted for tax purposes. It has set
aside in its pension reserve a certain amount to mect the future
liabilities under the pension plan. This fund is not trusteed. It is
part of the assets of the company. I have been told and shown
figures—I do not know how accurate they are—that of some 600

ension plans now in force in the country, only about 20 per cent
ﬁave had their funds trusteed to date.

I assume that it was considered that such a trust is desirable, be-
-cause it protects the fund for the employees, and Congress has pro-
vided in this section that the interest also can be accumulated on that
fund tax free for the protection of employees. The matter has be-
.come a large subject in the last two years, because of two or three
instances where there was expectation of pensions on the faith of
which employees had been working, which had been defeated, when
the fund was not trusteed. There have been cases where the corpora-
tion became insolvent, and the pension reserve went into the assets
and to the creditors. I have heard of one case where stock control
-of a corporation was bought up and the control taken out of the
hands of the people who wanted to build up this fund for employees.
In such a case there is nothing to prevent them from turning the
pension reserve back into the surplus, or distributing it as dividends,
or using it to increase the value of the stock.

There have been some instances in the Chicago district which
have circulated through the employees of other companies, where
one large company got into financial difficulties and their pension
fund went to the creditors or the stockholders, I do not remember
which, and it has affected the whole morale of employees in that
district. There is always considerable effort by agitators to discount
to employees anything a company does for them, and to say:

You can’t eount on this. Let us get something for you. Look at this other
company. These men worked on the faith of this pension plan, and it was
taken away from them and went to the creditors.

We want to trustee our pension reserve, and there are a lot of
.other companies who want to do the same thing, not because of any
tax benefit they will get by it, but to put the fund where it is abso-
Iutely beyond the control of the company and will be devoted in any
(feven]t to the employees so the employees can work in the faith of that

und.

Now, under section 165, as it is drawn now, I might first state to
you how it would work out in a new pension plan which is now
starting, ana the point I wish to make is that it does not quite meet
the situation with the companies which have heretofore established
a pension plan and want to change their existing plan from the
nontrustee form to the trustee form. If a company starts a pen-
sion plan at the present time under which, we will say, they provide
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that an employee can retire at 60 years of age and 30 years of
service. The Treasury Department allows'|a deduction for the
money applied to pensions, on the theory that it is in the nature of
deferred compensation. We will say a man enters the employ of a
company at 30 vears of age and retires at 60. During each of those
30 years they are paying him in cash wages of so much, and they
are putting into the pension fund each year a cash amount, say 2
per cent of his salary. When he gets to the age of 60 he retives,
His expectancy of life is 12 years, and they must have on hand at
that time a fund sufficient, with interest. to pay him out a pension
during the next 12 years, exhausting both interest and principal.

The pension fund is on an actuarial basis, and is in the nature
of an insurance annuity, where vou pay in «o much money for o
many years. and they pay you out so much money for <o many vears,
The present section 165 encourages such trusts by saving that it
an employer establishes a trust fund and pays inte that fund the
amount necessary to build up the reserve and pay out the pensions,
he may deduct that as an expense of the business, It further encour-
ages it by saying that while that money is in the fund and the interest
is accumulating on it, that intercst shall not be taxable hecanse it
is a part of that reserve, and will be distributed at a later date.

Now, that is the way it applies on a new trust.  Our problem
1s that we have had our pension fund for 19 vears. and I
think most of the established industries of the country have had
pension funds for probably not that long. but we will say on an
average of 10 years. During that period they have appropriated
out of their income each year a certain amount and set it up on
their books as a pension reserve, the money still remaining the
property of the company. If they wish to shift from their present
pension plan to a trustee plan. it involves transferring to the trnstee
not merely the additions to the fund in the future hut the reserve
already accumulated.

I have taken that up with the Treasury Department, and I know
that attorneys for other companies have done the same thing. 1
think I am stating the fact when I say they are svmpathetic with
the situation, desire to help the trust to be formed. and recognize
that a deduction should be allowed in some way. The only pro-
vision in the law permitting it, is that the employer may deduct
the ordinary and necessary expenses of the business. The annual
addition to the pension fund comes within that definition. but when
you want to transfer a reserve accumulated during several past years.
the point comes up that that is an abnormal amount which has no.
direct relation to the business of the year, and I think I am stating
their position when I state that they feel it is a matter for- legislative-
consideration and policy. and that if the Congress wishes to take
a position on the matter it should be stated in the law.

Section 165 is where the matter should be dealt with. and I have
suggested a wording here, simply to make a concrete suggestion,
adding to this section which deals with the various features of
employees trust, the following:

An employer establish'ng or maintaining a1 pension trust may deduct as
an expense of business amounts transferred to such trust representing pension:

reserves accumulated under a pension plan previously in force and not
theretofore claimed and allowed as a deduction, provided that the reasonable-
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ness of all such deductions actuarially determined with respect to the
pension oblization to be provided for shall be subject to the review and
approval of the comunissioner.

(Complete proposed amendment inserted at end of testimony.)

Senator Reep of Pennsylvania. Has the trust reserve been de-
ducted from the employer’s inconie in past years?

Mr., Eruiorr. It has not, Senator; no.

The Cuamman. They have generally got it, whether they pay it
into the company or the company pays it out.  What he wants now
iIs—

Senator Reep (interposing). I know what he wants, but I thought
that had been deducted herctofore.

The CualrMAN. No.

Senator Reep. Under your pension plan an employee who reaches a
given age alter a given length of service is entitled to a certain speci-
fied amount?

Mr. ELuiort. Yes, sir.

Senator Rrep. Based on his rate of pay?

Mr. Erviorr. Yes, sir.

Senator Reep of Pennsylvania. And that is considered to be de-
ferred compensation to the employee?

Mr. Erviorr. That is the basis of the Treaswry Department’s rul-
mgs. It is in the nature of additional compensation.

Senator Reep of Pennsylvania, If the earnings of this fund were
taxed as the earnings of other trusts are taxed, the employer would
be required to put in more money each year in order to build up the
reserve fund.

Mr. Evviort. Yes, sir.

Senator Reep of Pennsylvania. His contribution would have to be
increased by an amount equivalent to the tax which the Government
would take from the trust?

Mr. Erriort. Yes, sir.

Senator Reep of Pennsylvania. So that the employer gets the
benefit in his operating expense of the nontaxability of that fund?

Mr. Eruiorr. Yes, sir.

Senator Rrep of Pennsylvania. The employer is the beneficiary
of that tax exemption given by section 165 and not the employee.
Is that not right?

Mr. Erviort. That is correct to this extent: I would rather say
they both get the benefit. The employee gets the benefit of working
on the assurance that there is an irrevocable provision to provide
for his penston, and to get away from these situations which are
shaking the faith of the whole employee class.

Senator Reep of Yennsylvania. You did not catch my question.
Inasmuch as the employer would have to increase his annual pay-
ment into the trust by an amount that the trust was taxed, in order
to have a sufficient fund. it necessarily follows that the employer,
and not the employee, is the beneficiary of the tax exemption which is
given by section 165.

Mr. Ewviorr. He is the beneficiary of the tax exemption in a sense.

Senator Reep of Pennsylvania. Yes. And the employee, when he
finally receives his share of those accumulated earnings, pays a tax
on them as a part of his income in the year in which he gets them.

Mr. Erviorr. That is correct.
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Senator Reep of Pennsylvania. 1 am wondering about the wisdom
of section 165 in its entirety. Why should we make an exception
in such cases? What useful purpose is served by exempting that
variety of income?

Mr. Evriort. I came here with the assumption that that had been
in the original law, and had passed the House and that, so far as
it stood, the policy of it had been approved. Even if you wipe out
the present section and say that the fund in the employees’ trust
shall pay an income tax, that would be a collateral question to the
one I am now presenting. The point I am now presenting is that
if, as it does, the Treasury Department permits you to deduct as an
expense of the business the money which you put into a trust to pay
back to your employees, then that provision should be so worded as
to enable companies with existing pension plans to come under it.

Senator Reep of Pennsylvania. Yes; I caught your point. You
want to increase your deduction by the aggregate amount of all the
reserves you have set up in the past, which you are now going to
turn over to the trust?

Mr. Erriort. Yes.

Senator Gerry. Under the statutes, it would go into the trust?

Mr. ErviorT. Yes, sir.

Senator Gerry. And you want it so it will be set aside but not put
into a trust?

Mr. Ewviorr. No, sir.

Senator Reep of Pennsylvania. They set up a reserve ir: the past,
Senator, over a series of years. Now they are going to create a
trust to make the fund more secure. They want to take credit as a
business expense for this payment which they make in one year of
all the accumulated reserve for past years.

Mr. Erniorr. Do not forget that during the past years we have
paid an income tax on this money which has been appropriated out
of our taxable income and put in the reserve. The average tax paid
on the money now in the Harvester Co. reserve has been 11 per cent.

Senator Reep of Pennsylvania. I am not quarreling with your
suggestion, Mr. Elliott, because I see the comparative justice of it;
but I got you off the thread, because I wondered what was the sense
of the original section.

The Cuairstan. Let us take your own practice. In the past you
have not put it into a trust, but put it into a reserve.

Mr. Evutorr. It stands as a reserve on the books.

'The CrairmaN. The company paid a tax on that reserve?

Mr. Ervtorr. Yes, sir.

The Crairman. Now, you want to change that policy and put it
into a trust. Do you want to treat the amount you have already
been taxed as a trust amount, or do you want that retroactive, so
that no tax shall be paid on that portion on which you have already
paid a tax?

Senator Reep of Pennsylvania. He wants to get a retroactive
exemption on it.

The Cuairman. That is what I wanted to know. He wants a
retroactive provision.

Mr. Evviorr. Whether it is retroactive or not, the Treasury De-
partment’s theory is that what was paid out in pensions is allowable
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as a deduction, and it is also their theory that it is deferred com-
pensation. If, during the last 19 years we had, in addition to the
cash salaries, paid that other 2 per cent to the employees, it
would already have been deducted and saved us the 11 per cent tax.
Because we held it to pay pensions in the future, we paid 11 per
cent to the Government on that additional amount. If we had
kept it or paid it out directly to the employees, we could have de-
ducted that and got the money back when we paid it. If we trustec
it, then when the actual pension payments are made to the em-
ployees later we can not deduct them, because that would not be
a transaction by the company.

The Cuairman. If vour suggestion is adopted. it would mean
giving the Harvester Co. whatever tax they have heretofore paid
on that fund?

Mr. Erviorr. It would save that fund.

The Cnairman. That is the result of it?

Mr. Erviort. Let me state it this way: I presume, as the Treasury
Department says. it is in the nature of withheld compensation.
There are three possible times to pay to take the deduction. You
might pay these employees the additional £ per cent in each year
in which they earn tﬂeir compensation and provide that they invest
it with an insurance company and buy themselves annuities. That
would be deducted at once. At the other extreme, yon can keep it
.and pay it out to them as an anruity when they reach the required
age. That would also be deducted. The third intermediate situa-
tion is that you can transfer it to a special tr 't which would be
in the nature of an insurance company’s actuariul fund, out of which
to pay annuities. The law says that you can deduct that, so far as
starting a new-plan at this time is concerned. If our pension fund
were now trusteed and the deduction allowed we would not be getting
any deduction which we would not have had if the present law had
always been in force.

As we view it we are not anticipating our rightful time of deduc-
tion. We view we have set aside for additional compensation this
fund during the last 19 years, during which period we might have
deducted the amount, and could have done so if we had trusteed our
reserve at the start. We believe the companies which have been
foresighted enough to start a plan for the benefit of their employees
in advance of that provision of the law should not be penalized
over those which start such a plan at the present time.

The CHamrman. The objectionable part to me is that you are
going to take exemption immediately for this period of years by
transferring it to the trust fund. There would be some justifica-
tion for splitting that up into the years that you have already paid
and taking credit for those amounts, as you would have done in
the first place, but you are asking to take the whole amount for
nineteen years and have remitted upon that amount the taxes which
were imposed, just what you could have done heretofore, but you
did not do it.

Senator Reep of Pennsylvania. How much do your accumulated
reserves amount to?

Mr. Eruior. $13,000,000.

Senator Reep of Pennsylvania. How much was the annual income
of the Harvester Co. last year?
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Mr. Eiviorr. 1 can not tell you what it was for tax purposes.
The published report was $23,000,000. There were reserves that
were not permitted for tax purposes, fire-insurance reserves, and
such as that.

Senator Rerp of Pennsylvania. That would give you pretty com-
plete tax exemption for the next year?

Mr. Erurorr. It would if taken in one year, but I am not insistent
on getting it all in one year. 1 want to present plainly the logic
of the proposition. I do not think we are anticipating an admitted
right of deduction in claiming it now. It is rather claiming now
what might have been over 21 years.

The CHamrman. It is not the fault of the law; it is your own
fault.

Mr. Erviorr. I do not get that.

The CHairman. I thought you said it was 19 years.

Mr. Evruiort. Yes; it is 19 years, not 21.

The CHamrMaN. You come in now and want that whole deduc-
tion made in one year which, of course, would mean the Harvester
Co. would not pay any tax next year, and perhaps half the next year.

Mr. Erviorr. Even so, you are admitting we might have had it dur-
ing the last 19 years.

The CuaimrMaN. Certainly, but you did not decide to do it that
way.

l\)ir. Eruiorr. 1f we could begin with some assumption, might 1
ask you to consider whether it is desirable to encourage the protee-
tion of pension funds for employees?

The CramMmaN. Yes: I believe in that.

Mr. Ecvuiorr. By far the larger number of people employed are
with the established concerns of this country which already have
pension plans, over 600 of them, and none of those companies
can ever go under a trustee form to protect their emplyees in a
plan which is conceded to be beneficial. Can you not devise some
equitable method for doing it? You ave recognizing that the item
is of a legitimate nature for deduction. but the objection is that the
deduction is in year of a fund accumulated over a period of vears.
Could you not provide that where the reserve is trusteed, the deduec-
tion should be taken over a period of three or four years?

The CHamMaN. I think I understand what you want.

Mr. Eruiore. We have 40,000 employees. so that $13.000,000 re-
serve would be only $333 per employee put into that recerve for
future payment. I do not think the problem is essentially different
from that of a company having 400 employvees and $130.000 of re-
serve. It is only larger because of our large number of employees
and because we have had it in existence for a long time. T will
leave that question with you.

There is one other thing, and that is the last sentence of this pro-
posed amendment. which says:

This section shall apply to similar trusts ereated and maintiined jointly by
a group of employers for the Lenefit of their employees.

I ask to have that put in to clarify a point which T think the
Treasury Department would be glad to have clarified. The first
sentence says: “A trust created by an cmployer * * * for the
exclusive benefit of his employees.” 1t is singular. This amendment
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makes it clear that the section covers a pension plan for an affiliated
group, which is quite essential for two reasons. One is that an
employce may be shifted from one¢ company to another, and if it is
not a joint plan that would break his service record and he would
have to start to build up his 30 years of service again. The other
is that it cnables the companies to puui their reserves and work out
better actuarial results. I think such joint pension plans have been
recognized by the Treasury Department as coming within section
165, but they feel the section needs clarification.

I 'might say that I addressed to Mr. Alvord, your legislative ad-
visor, some time ago a lctter on this subject, and if agreeable to
him I would like to have it go in the record.

The Crairman. It may be inserted in the record at this point.
(The document referred to is here made a part of the record, as
follows:)

RIGHT OF EMPLOYEES TO DEDUCT TRANSFERS TO PENSION TRUSTS CREATED ¥OB
BENEFIT OF THEIR EMPLOYEES
February 4, 1928,
Mr. BE. C. ALVORD,
Treasury Department,
Washington, D. C.

DEAR SIr: Referring to our conversation last week, I understood you to say
that if I would submit n written statement of the pension problem on which
I was seeking light, you would give further study to the question of whether
it could he adequately handled by regulations or was a matter for legislative
.consideration. llerewith is a statement of the problem which I hope will be
sufficient for the purpose,

1. In the administration of the income tax law, pension payments have long
been recognized as proper bus ness expenses and allowed as deductions on the
theory that the paymeuts formed a part of the compensation scheme and were
in the nature of deferred compensation,

2. Where pension plans have taken the form of building up a trust fund by
annual transfers of cash or securities to a teastee who thereafter mikes the
‘pension payments, the Treasury Department, I understand, has permitted the
deduction of such annual transfers  lieu of the direct payments to employees,

3. A pension plan in the form of a trust gives greater assurance to employees
that the future pensions, in reliance on which they may have worked for many
years, will be paid irrespective of the solvency of the employer or any action
.of the creditors or stockholders. Presumably in recognition of this fact the
1926 revenue law has expressly encouraged the trustee form of pension plan
by a special deferment of taxation. Section 219 (f) defers taxation of the
earnings of such trust funds until actually distributed to employees,

4. There has recently been un actual case of a large company whose em-
ployees lost all pension rights and expectations due to the fact that the pension
fund was not adequately secured to them against the rights of stockholders
and creditors: that is, no assets sere trusteed, but the pension liablities were
reflected in the balance sheet by a reserve. This case has had much publicity
and has naturally caused comment among employees of many other companies
with nontrustee pension plans, and raised doubts in their minds. Obviously
full faith and reliance by employces on a pension plan is essential to its
suceess.  Without this the morale of the organization is not built up, continuous
employment and raduction of turnover of labor are not obtained and the vitllue
of the pension plan to the business which justifies the deduction of the peusion
payments as a business expense ix greatly decreased. For these reasons there
has been a distinet movement in recen{ years toward the trusteeing of pension
funds. This movement I assume both Congress and the Treasury Department
regard as desirable.

1 am reciting the above facts, with most of which you are doubtless fumiliar.
simply as the foundation of the problem presented, which is this:

The problem.—Does the income tax law as it now stands and as interpreted
-and administered by the Trensury Department, adequately provide for the
-special transaction involved in changing an existing pension plan in nontrustee
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form to the trustee form. or ure these transactions so penalized by way of
taxation that the cost of the change is made prohibitive?

The special transaction involved in such a change of pension plan is the
transfer to a trustee of cash or seccurities to the amount of the company's
pensfon reserve built up by annual appropriation over a period of yeurs against
the accrued and growing )iabilities as more of the employees approuach the
pension age. If the amount so transferred is deducted in computing the tax-
able income of the employer in the year of trunsfer, the question arises whether
the Treasury Department (while recognizing the right to <educt the usual
annual transfers to a pension trust) may not deny the deduction of the initial
large transfer because of its size and lack of relation to the business of the
particular year. It is believed the deduction should be allowed for sound
accounting and business reasons, aside from any public policy to encourage
the protection of employees by trusts, for the following reasons:

(a) The law does not require or state that the test of an ordinary expense
be the relation to a particular ye:ir's income. A pension payment, being in the
nature of additional compensation, is essentially an ordinary business expense
and deferred compensation actually earned in prior years should be permitted
to be deducted in any year in which paid. In other words, the employer has
in theory withheld a certain amount of compensiution over the period. say
20 years, during which the employee has been working, for the purpose of pay-
ing a pension over a subsequent period, and this amount in its entirety is
paid over to a trustee for the benefit of the employee.

{b) The employer has had no previous right of deduction as the law and
regulations do not permit ‘he deduction of pension reserves set up on the
employer’s own books. Such reserves, therefore, represent protits upon which
the income tax has already been paid and which, if the trustee plan were not
adopted, would be recovered back in future years as pension payments are made
from time to time direct {0 employees. With the trusteeing of the pension
fund, however, this right of the employer to deduct the individuul pension
payments is lost as these payments are thereafter made by the trustee. In
other words, if the employer is not allowed to deduct the initial transfer to the
trustee of the pension fund thereluvfore built up, he would lose forever the
right to deduct this amount from taxable income, which right he should have
as a matter of law and public policy. and can retain by maintaining his pension
fund in nontrustee form.

(¢) There is no difference in principle between deduction of the initial
transfer to & peusion (rust and annual additional transfers. So long as the
pensfon plan itself is reasonable and the total amounts trusteed do not exceed
a reasonable reserve against the expected liabilities, no Qistinction should be
made. All such payments are proper business expenses.

Simply as an illustration I will refer io the pension plan of the International
Harvester Co. which has been in force since 1908, the company being one of
the pioneers in cstablishing such a plan. During this period annual appro-
priations out of profits have been transferred to a pension reserve, against
which the individual pension payments to date have been charged. The balance
of the fund now in reserve is more than five times the amount of the ordinary
annual appropriations. Actuarial computations show this reserve to be essential
to meet the accrued and growing liabilities which must be paid in the future,
and in fact no sufficient alone for this purpose as ii must be built up in future
years, as in the past, by further appropriations, The unexpended balance now in
this pension reserve has been returned in prior years for taxation and taxes paid
thereon at an average rate of between 11 and 12 per cent.

In the earlier years it would have been difficul: to establish a pension trust
as the capital needs of the company required the use of all reserves in the
business. In more recent years, however, it has been possible to invest the
grea'er part of the pension reserve in securities and, if practicable, the company
would now like to consider irusteeing the funds in order to give its employees
a guaranteed protectipn. But if this involves loss of the right of deduction for
tax purposes, the penalty is, of course, too great and the company must con-
tinue its pension fund in i's present form.

We believe this is a matter of great and general importance. The great
majority of established Industries, railroads, utility companies, etc., have exist-
ing pension plans, many of them of long years’ standing, and under most of these
the pension funds are not trusteed. I have seen an estimate made with some
care, that less than 20 per cent of existing pension plans provide for trusteeing
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of the funds. If ii is the legislative purpose to encourage pension trusts—and
this is certainly in line with the bost-considered and broad-minded humani-
tarian and business policies—it seems clear that such legislative purpose will
be largely defeated unless adequate provision is made for the change of existing
pension plans to the trusiee form.

If your considration of this matter should lead to the conclusion that there
is any uncertainty whatever under the existing law, may I suggest ‘he de-
sirability of clarification in the new revenue act rather than by department
regulation? The trusteeing of a pension fund is a definite irrevocable aclion
which obviously employers will be loath to take without the most definite, ir-
revocable assurance that they are not thereby ineurring heavy and unnecessary
tax burdens.

Very fruly yours,
WiLrtiaM 8. ELLIOTT.

I’ROPOSED AMENDMENT To SECTION 163 REVENUE Act or 1928

It is suggested that section 163 of the revenue act of 1928 as passed by the
ITouse be amended to read as follows, the italic words being new:

SeEc. 165. EMPLOYEES' TRUSTS.—A\ trust created by an employer ss a part
of a stock bonus, pension, or profit-sharing plan for the exclusive benefit of
some or all of his employees, to which contributions are made by such em-
rloyer, or cmployees, ot hoth, for the purpose of distributing to such em-
ployees the earnings and principal of the fund accumulated by the trust
in accordnace with such plan. shall not be taxable under seetion 161, hut the
amount -contributed to such fund by the employer and all earnings of such fund
shall be taxed to the distributee in the year in which distributed o made
available to him. Such distributees shall for the purpose of the normal tax
be allowed as credits against net income such part of the amount so dis-
tributed or made avajlable as represents the items of dividends and interest
specified in section 25(a) and (b). An employer cstadlishing or maintaining
a pension trust may deduct as an erpense of business amounts transferred to
such trusi rcpresenting pension reserves accumulated wunder a pension plan
previously in force and not theretofore claimed and allowed as a deduction,
provided that the reasonablencss of all such deductions actually determined
with respeet to the pension obligations to be provided for, shall be subjeet fo
the review and approval of the commissioner. This scction shall apply to
similar trusts created and maintained jointly by a group of employers for the
bencfit of their employces.

PURPOSE OF AMENDMENT

Section 165 of the House bill, which is substantially the same as 165(f)
of the 1926 law, indicates an intention to encourage trusts for the benefit of
employees by dealing with the questions arising in this comnnection and
disposing of them in a fair manner. One important question has not heen
dealt with and up to date the Treasury Department has not seen fit or heen
able to clarify it in the regulations, although it is a question actually con-
fronting many employers who ‘desire to create pension trusts for the henefit
of their employees. This question is whether the pension reserve accumulated
under a prior pension plan in nontrustee form ean he deducted as an ex-
pense if transferred to a trust. If the deduction can not he made at that
time, it is lost forever and the cost of converting the pension plan to a trust
form bcomes prohibitive.

The last sentence of the proposed amendment relating to joint trusts may
not be necessary as it is believed the Treasury Department considers such
trusts as coming within the section. However, it is an important matter which
it would be well to clarify. It is believed that the great majority of the
pensfon plans maintained by large industries with affiliated and subsidiary
corporations, are joint plans for the benefit of the employees of the whole
related group. Such joint plans are desirable and should be enconraged for
two reasons: (a) Only in this way can the continuous service records of
cmployees transferred from one affiliated company to another be recognized
as a basis for pension; (b) by pooling the reserves and dealing with a larger
group of employees, better actuarial calculations can be made and the security
of employees is increased.
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EuMprLovYEES' PENSION 'TRUSTS, SECTION 163. ADDENDA TO ORAL STATEMENT OF
Wiiriam 8. Ernvlorr

1 desire to add a few words to my oral statement of yesterday, in answer
to two questions from mewbers of the committee, which at the moment I was
not prepared to unsxwer adequately.

TAXATION OF INTEREST ON PENSION TRUST FUNDS

One niember of your committee questioned the policy of ~section 165 as it now
stands in deferring taxation on the income of pension trusts until distributed.
The thought seemed to be that this benefited the employer rather than the
employves, through increasing the accumulation on the pension fund and thereby
reducing the pavments into the fund which the employer would be obliged
to make. This would be true onty if we fassume a fixed and identieal scale
of pensions, which assumption is not justified.

As & matter of fact, pension rates vary and have frequently been changed,
and the determining factor has ordinarily been what the business will stand;
that is, ability to pay. Pensions are paid ouf of the principal of the reserve
plus the accumulations of interest thereon, and where the amount of the
principal is fixed by what the employer can afford to set aside for this pur-
pose the scale of pensions to be paid is dircctly affected by the rate at which
the interest accumulates. The policy with reference to taxing such interest
therefore directly affects the scale of pension payments.

In this connection, an an:ulogy should be noted with scection 203, which ex-
empts from taxation the interest on the reserves of life insurance companies
up to the amount of 4 per cent per annum, thereby enabling such companies to
build up their reserves more rapidly and pay out larger amounts in proportion
to the principal paid in. A pension trust is a reserve of precixely the same
character and deserves equal and perhaps more favorable treatment,

Doubtless there will be no difference of opinion as to the desirability of
having industry take care of its own surerannuated employees; but the cominit-
tee may not kuow how serious the problem is which now eonfronts the industry
of the country as & whole and to what extent encouragement is needed. Unly
recently have actuarial data and calculations become available to show the
unexpectedly heavy burdens ahead, which will tax the ability of most, if not
all, concerns to maintain their present pension rates.

In this connection I refer to ut careful study of tha problem in three articles
in the Annalist of November 20, November 27, and D.cember 4, 1925, and quote
the opening paragraph of the first article, entitled * Industrial pension plans
collapsing,” by Gurden Edwards:

“ Unforseen and unprovided for contingencies coming to light in many
industrial pension pians in the United Stites threaten a general breakdown
of these well-intentioned schemes upon which hundreds of thousands of cor-
poration employees are trustfully depending for support in their old age.
Some disquieting failures and unavoidable abandonments of apparently prac-
tical plans have already occurred, and scientific analyses recently made by com-
petent experts of one after another of those still in operation show many
more of them to Le inevitably bound toward. a similar fate unless radical

measures of relief ar: promptly found.”

TRUSTEEING OF PENSION RESERVES ACCUMULATED UNDER A NONTRUSTEE PENSION
PLAN PREVIOUSLY IN FORCE

The chairman of your committee suggested (if I understood his thought
correctly) that a company which had established a pension reserve in
nontrustece form had by its own election failed to take advantage of the
right to deduct its annual add tions to such reserve as an expense of business,
which deductions it admittedly could have taken if the funds bad been
transferred to a trustee at the time; and hence it might be argued that the
company should not now be permitted to claim the deduction on transferring
the accumulated reserves to a trust, which, in effect, would give it a refund
of taxes voluntarily paid.

This argument (which I do not understand the chairman intended to be taken .
as his own) will not bear analysis. There can be no waiver of a right
which does not exist; and the company in question never had a right to claim
the deduction in prior years us the pension reserve had not been definitely
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parted with by conveyance tc a trustee. The fact that it might have been
trusteed seems immater.al. as there was no requirement that companies elect
once for all to trustee their pension reserves: and only in recent years has
it become clear that this isx necessary and advirable to reiain the confidence
of employees and make pension plans a success,

Nor is there any basis for arpuing that a company should be estopped to
claim an otherwise proper deduction on the ground that its former conduet
has misled the Government to its injury. On the contrary, the deferr.ng of
the deduction (resulting from the deferrving of the trusteeing of the pension
reserve) has benefited the Government. not injured it, that is, the Government
has received a given amount of taxes at an ecarlier date. The amount of the
tax over a period of years is the =ime whether the pension fund is trusteed
at the start or later.

Nothing :n the situation justifios the sanalogy of an undeserved or improper
refund. It is conceded that the Treasury practice regards a pension plan as
a proper and laudable feature of a compen:ation selieme and the general
prineiple applied has been to pennit the deduction of pension expense when
ever the employer has definitely parted with the money for the benefit of his
cmployees, either by trausfer to it trustee or by direct payntent to employees,
Furthermore alinost all pension plans when init:ated have heen, and have
to be. retroactive, that is, giving credit for prioy years of service, which
recessitates building up o reserve against accrued liabilities s.milur in all
respects to the reserve which would have bheen built up in prior years against
the same liabilities if the pension plan had been initinted at an earlier date,
Such reserves required to meet the increased liabilities resulting from the
retrogetive features of a pension plan, 1 understand, have been permitted
to be deducted in the year in which set up and trusteed, 1 subm t that
the situation involved in converting a pension plan from noutrustee to trustee
form is precisely the suame,

If, then, pension expense (which the ‘Creasury Department considers in
the nature of detferred compensation) ix a pioper deduction in comput ng net
incomne, which optionally could have Deen taken in the past, if the pension
reserve had beent trusteed from the start. aid also optionally can be taken
in the future, if the employer veruses to trustee such rexerve and retains it
until finally paid out to employees—ix it log.cal or fair to say that chis
right of deduction is lost entirely if a pension plan is changed from a non-
trustee to a trustce form, that is, by the trusteeing of the accumulated reserve?
Further, would it be wise tax policy to <o penzlize the conversion of ex.sting
pension plans into a form which gives better protection to employees?

As 1 see it, the rew problem presented by conversion of a pension plan
from nontrustee to trustee form is not the propriety of deducting the trusteed
funds (which deduction is recognized as a legitimate expense and would have
been taken at an carlier diate under the most approved and best form, that
is, the trust form). Nor is it because it deprives the Government of any tax
it should have. On the contrary, the Government iias received all the tax
it should have at an earlier date. The only »ew problem presented is the
possible disarrangement of the Government’s estimates of revenue between
years, which might re~ult from the allowance of unusually large deductions in
one year, that is, the year in which the pension reserves accunulated during
a number of years are conveyed to a trustee, This, I agree, is a practical
difticulty, which may require a solution. I submit, however, that the answer
should not be to deny to the taxpayer the right of deduction altogether, but
rather to provide for spreading the deduction over a period of, say, three to
five years, beginning with the year in which the pension reserves are trusteed.
In this way the effect on annual revenue would be slight,

In conclusion, may I repeat that tLe problem of eonverting existing penslon
plans from a nontrustee to a trustee formn is a serious problem now confront-
ing many industries, Employees’ confidence in pension plans not secured by
a trusteeing of the funds has been badiy shattered. The protection of em-
ployees, the indirect benefit to employers of bettering labor conditions, and the
indirect benefit to the Government through keeping industrinl relations in a
sound ccndition, all suggest that an important question of public policy is
involved, toward the solution of which Congress may well give some assistance,
It should be possible to find some practical solution equitable to all parties
concerned, employees, employers, and Government.

Respectfully submitted.
WiLtiayu 8. ELLIoTT,
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STATEMENT OF BENJAMIN C. MARSH, ESQ., WASHINGTON, D. C,,
REPRESENTING THE PECPLE'S RECONSTRUCTION LEAGUE

The CHamyaN, You may state vour name and residence.

Mr. Magrsu. Benjamin C. Marsh, Bliss Building, Washington,
D. C., representing the People’s Reconstruction League, sometimes
known as the People’s Lobby.

Mr. Chairman. I regret that there are only one or two members
of the committee here. The rest are busy trying to vote a gold brick
relief for the farmer, to be vetoed by the President. Perhaps you
will é)ardon me for directly addressing myself to the question of some
relief for the unemployed workers of this country.

We want to oppose vigorously the Mellon plan to reduce taxes
on those best able to pay, the wealthy of this country, and point
out the absolute injustice of the present revenue bill, which makes
about a million and a half bankrupt farmers and about 4,000,000
unemployed pay more taxes in proportion to their ability than the
wealthy people of the United States.

The CaairmaN. How can the farmer pay any tax?

Mr. MarsH. Through consumption taxes. and you ought to vote
to repeal the Fordney-McCumber Tariff Act, because that makes
the farmer pay an exorbitant tax on many things. I am answering
your question.

The CHamrmas. This is a revenue bill?

Mr. MarsH. Yes.

Senator SHorTRIDGE. You do not believe in the protective tariff
theory ?

Mr. MagrsH., Our observation is that the protective tariff operates
to make millionaires and millions of unemployed and pauper farm-
ers. The benefit of it should be made to apply if it were a protective
tariff, but it never will be. because it protects the few against the
many.

Se);mtor SnxorTRIDGE. That is your theory?

Mr. Magrsu. It seems to me the facts which I will cite you, from
our own Commissioner of Internal Revenue, answers that question.
t is not my theory. I will give you facts which I have secured

from official Government documents.

The Saturday issue of the New York Times, April 7, states that
there was an increase of $2,083,590,851 in price of 216 stocks in
March. That was just March, 1928. An analysis of these stocks on
the New York Stock Exchange since May 1, 1927, shows these issues
have increased in value by $5,575,945,228.

The CaairMAN. That has not increased in value at all, but the
public is crazy in buying the stocks. That is all there is to it.

Mr. MarsH. Let me read this to you.

The CuamrmaN. You can not take care of a man who wants to
gamble. L.

Mr. Marsa. Apparently you do. That is what your legislation
does. He has to he a rich man if he wants to gamble.

The Cramman. Oh, no. Lots of them borrow money for that

puﬁ)ose. _
r. MarsH. Let me give you some figures from your own report.

T}l:le CuammaN. I will not interrupt you. I know the purpose
of this,
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Mr. Marsu. The purpose of this, Mr. Chairman, is to get irto
the record the position of the large number of farm and labor
organizations and the general public.

The Cuairmax. The purpose is to get these things in the record
before this committee and send them out broadcast.

Mr. Magrsn. I do ..ot know whether this committee desires only
to hear the wealthy. If it does, I wish vou would say so.

The Cuairman. I did not say that. That is the interpretation
you seem to want to make. All who have asked to appear before
this committee have been given an opportunity to appear, whether
they were poor or wealthy.

Mr. MarsH. You have tried to prevent my putting in this record
the })osition of the {)eople I represent.

The Cualrmaxn. I did not try to prevent it at all.

l?ena?tor SnxorTrIDGE. What section do you want to address your-
self to?

Mr. Marsu. I want to discuss the organic principle, not the ad-
ministrative principle of this act. I do not know the section num-
bers. You may renumber the sections. The first is that the surtax
should be retained as at present or increased, certainly above $75,-
000; that the Federal estate tax should be restored to at least 40
per cent and retained for the Federal Government.

Senator SHorTRIDGE. Have you considered the question of whether
the State should impose an estate tax?

Mr. Marsu. I have.

Senator SuorTRIDGE. Or the Federal Government?

Mr. Marsi. Certainly. The States do not need any estate tax.
The States can not collect an estate tax now, or a progressive income
tax, because people can evade State jurisdiction.

The CuamrmaN. They are doing it now.

Mr. Marsu. Pardon me. They are not. They are not collecting it.

Senator SuorTRIDGE. They collcet some of it. )

Mr. Marsu. They raise a little of it.

Senator SHORTRIDGE. Some people claim that each individual State
should have the right to impose an estate tax.

The CaalrMaN. Most of them are doing it.

Senator SHORTRIDGE. And most of them are doing it.

Mr. Marsa. And getting very little out of it.

Senator SHorTRIDGE. They get as much or more than the Federal
Government could, operating at a distance.

Mr. MarsH. Of course, tﬁe distance has nothing to do with it,
because you understand the Federal Government is the only Govern-
ment chat has jurisdiction throughout the United States, the only
Government which can see that no wealthy man can evade his tax
by evading jurisdiction or changing his residence. The various
States can raise all the revenue they need, with the exception of
three or four agricultural States where the Federal and State Gov-
ernment own up to 70 per cent of the land, by taxing land values.
The Federal Government needs the revenue. It is evident that the
European Governments are not going to repay our Government,
certainly not for a long time to come.

Senator SuortrinGe. They are all paying except France, and I
think she ought to be made to pay.

99310—28——15
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Senator Reep of Pennsylvania. She is paying $30,000,000 a year.
Senator SuorTrIDGE. Not on the main debt.
Senator Reep of Pennsylvania. Oh, yes.
Senator Snortrince. Twenty cents on the dollar.
Senator Reep of Pennsylvania. No. After the settlement was
signed she began to pay according to its provisions, $30,000,000 a
ear.
7 The CramrmaN. She has been paying $20,000,000 right along.
Mr. Marsu. Let me give you a few figures which I obtained from
the report of the Commissioner of Internal Revenue. In 1926 there
were 9,546 persons each with an income of over $100,000, with an
aggregate net income of $2,372,000,000. Income and surtaxes on that
were only $371,000,000, leaving them on an average $205,000 each.
The 693 individuals who had an annual net income of over half a
million dollars in 1926 had left on an average nearly $1,000,000 after
ﬁaylng such tax, $672,000,000 in round figures. gecretary Mellon
as suggested that Jrou should reduce the surtax on those receiving
between $14,000 and $75,000. I could not get the exact number, but
the nearest I could get was those having an income of from $10,000
to $100,000. There were in 1926 320,369 persons with an annual
net income of from $10,000 to $100,000, but they paid in income and
surtax only $328,686,876, and had left an average of $26,163 after
paying the taxes.
ow, as to the Federal estate tax, it is obvious from the campaign
made here last year for the repeal of that tax, delegations coming
from Florida and other States, that it is the intention of most
of the States to attract capital by not i.sing inheritances or estates.
I might say, lest you think I have gone to some radical labor
college to get my education, that I did not. I took four years gradu-
ate work in the extremely conservative schools at Chicago University
and the University of Pennsylvania. Senator Reed will bear me
out that there is no more conservative institution than the Uni-
versity of Pennsylvania.

Senator Reep of Pennsylvania. You could not be as radical as

the House of Representatives that wrote the 1918 act.

Mr. Magrsn. I think it is time for Congress to be as radical as
that Congress. I agree with you there.

The net taxable income subject to the estate tax of those who died
in 1926 was $1,961,000,000, upon which the tax was only $138,000,000,
and the Federal Government’s share was only $101,000,000.

Mr. Chairman, we have heard an awful lot about the surplus in
this country. I am sorry that none of the Democratic members of
the committee are here.

The Cuairman. You can tell it to Senator Simmons. He wants
the tax repealed.

Mr. Magsn. I think they are absolutely in error in their program
of trying to reduce taxes. We ought to be honest, it seems to me, and
candid. Professor Tugwell, of Columbia University, makes the
statement that 70 per cent of the American people are not getting
enough to maintain a reasonable standard of living. That is quite
correct. That means that onli30 per cent can be normal Americans.

There was introduced in the Senate a bill by Senator Wheeler,
and in the House by Mr. LaGuardia, to provide, one bill $25,000,000,

II ‘

e |
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and the other $75,000,000 to look after the children of the strikers,
the unemployed, such as the textile workers and bankrupt farmers.
Mr. Lewis, president of the United Mine Workers of America, wants
to appear in favor of it, as well as Mr, McMahon, of the textile
workers, representatives of the machinists, and I think of the
American Federation of Labor. There are a million and a half chil-
dren in the United States who are not getting a decent amount of
food. You are going to have to appropriate a great many millions
of dollars to take care of that kind of a situation, and for unem-
ployment insurance, because anybody who is frank will tell you
that no matter whether you nationalize the bituminous coal mines,
no matter what you do, our unemployment, as pointed out in an
article in the current Colliers, is going to keep on increasing, because
we are the most efficient nation in the world, so efficient that we are
going to increase our unemfployment materially, and you will have
to look after the children of those people, as well as appropriate for
flood control and farmers’ relief in election years. The Federal
Government has got to face that proposition.

Now, I said you are going to cancel the debts. I think that is
true. I talked some time ago with a gentleman who had been in
conference with Mr. Morgan and representatives of bankers in
Europe, and he told me they would do it just as soon as they could
get the American people to stand for it. I am not sure it is not a
good thing.

Senator' REep of Pennsylvania. They are making a very poor
start. They have had 10 years, and have only a handful of votes
in either house.

Mr. MarsH. I question very much the advisability of compelling
them to pay, for one reason that if they do pay it will be paid in
farm products, which will bust the American farmer worse than
ever.

Senator Reep of Pennsyjvania. Let us think about that for a
minute.

Mr. MarsH. Yes, sir. o

Senator Reep of Pennsylvania. Foreign governments are paying
us about $240,000,000 a year, as I understand it.

Mr, MarsH. What is the net debt ?

Senator Reep of Pennsylvania. That is more than is paid into
the Treasury annually by about 95 per cent of the individuals pay-
ing income tax in the United States.

r. Marsa. That may be, as to their payment, but may I refer
you to the current bulletin of the National City Bank, in which
the statement is made that Great Britain’s investments abroad are
now about equal to those of the United States, in spite of her plea
of poverty? !

enator Reep of Pennsylvahia. The point I make is that the
foreign governments are now’paying more in the United States
Treasury than about 99245 per cent of the total population of the
United States.

Mr. Marsu, If {ou figure only the direct tax, but when you
come to figure all, the indirect taxes the people of the United States,
who are good to vote and work, are paying, consumption taxes,
tariff, internal revenue, consumlerfion taxes of every sort, I think you
will correct your statement. ey are paying much over a billion
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instead of $240,000,000. The tariff is supposed to fall equally on the

rich and poor. I do not know who has a better right to buy delight-

ful and pleasant things than the people who produce a large share

of the wealth. That may be a wrong theory, but I still believe—

b l’f?he CHamryaN, Mr. Marsh, will you tell us about the revenue
i

Mr. Marsy. I am only answering questions.

Senator Reep of Pennsylvania. I am to blame. I digressed.

Mr. Magsu. If you do not want me to answer questions, I will
not do it.

The CuairyaN. That is all right.

Mr. MagrsH. There is no excuse of any sort for a reduction in the
surtax. It should be increased at least to the point where we could
begin bringing down the nationul debt largely within a short time
and still meet domestic needs. The Federal estate tax is essentiall
a national tax, which has got to be collected by the only agency which
can exercise centrol thronghout the 1Taited States. Every State in
the Union. wich the possible exception of Arizona and a few other
Western States where the Federal and State Governments own two-
thirds or three-fourths of the land, can raise taxes by taxing land
values, and other State taxes. but the IFederal Government is the
only one that can levy and collect these national taxes. if the Secre-
tary of the Treasury wants to do it. I make that point. I mean
progressive income taxes and progressive inheritance and estate
taxes. The Federal Government needs those taxes. The Navy De-

artment has recently issued a book entitled *The Navy as an

ndustrial Asset,” and has in it a list of our ships of the Navy located
all over the world to get trade for the United States. That is a
dangerous policy.

You have heard members of the chamber of commerce and repre-
sentatives of the business interests ask you to take off various taxes.
You have had pleas to repeal much of the taxes on the wealthy. and
the Secretary of the Treasury says you ought to reduce taxes. I
think I pay too little income tax. 1 went before the Ways and
Means Committee during the war and asked them to double the
tax on myself, as well as on Messrs. Morgan and Rockefeller. but
for some reason they declined to do it. With an income of from
$4,500 to $5,000 a year, I can perfectly well afford to pay $50 or $100
more income tax, rather than the 10,000,000 farmers of the United
States with an income of a few hundred can afford to pay $5. instead
of the $50 or $75 they pay in indirect taxes. We ask you to repeal
all these indirect taxes. {Ve a‘)peal for some consideration by this
Congress for the million and a half or two million indigent farmers,
and four million unemployed.

What America needs to-day is not an increased production. God
knows we are the most marvelously efficient country in the way of
production in the world. If we paid decent wages to the working
men and the farmers got decent prices, we could consume practically
everything we raise, except wheat and cotton, instead of exporting
a large percentage of our products. I think this revenue bill should
be directed toward meeting the immediate situation, and help to in-
crease domestic consumption. :

If there are any questions, I will be glad to answer them, and 1
appreciate your courtesy, Mr. Chairman.
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STATEMENT OF ALFRED L. SMITH, SECRETARY AND GENERAL
ﬁEmAGERKOF THE MUSIC INDUSTRY CHAMBER OF COMMERCE,
W YOR

The CrairyMaN. Give your name and address to the reporter.

Mr. Syrta. Alfred L. Smith, 45 West Forty-fifth Street, New
York City; secretary and general manager of the Music Industry
Chamber of Commerce.

The Music Industry Chamber of Commerce is a federation of
various associations of various branches in the music trade. I speak
more particularly in behalf of one of them, the National Association
of Music Merchants, practically all of whose members sell on the
instailment plan, and a great many of whom have been reporting
their income on the installment basis in accordance with the regula-
tion of the Treasury Department for the last eight years. ,

I listened with a great deal of interest this morning to various
other speakers on this topic and realize that the subject has been
very well covered and that your time is limited, so I will take only
a moment or two to address myself to two points only.

I speak now in behalf of any of our people, if there are any, who
wish to change from now on to the installment basis and do it with-
out this double taxation. We are perfectly willing that the Treasury
Department regulation shall include this double-taxation feature, as
fur as the feature is concerned; but we do not think that our people
who during the past vears have relied on the department regulations
and changed from the accrual to the installment basis should now
be compelled to pay additional taxes that they never dreamed they
would have to pay when they made the change. There is an element
of unfairness in that which has not been brought out to the commit-
tee, as far as I know.

This does not apply merely to those few cases which have not been
settled, which is still in isi)ute between the taxpayer and the
Treasury Department. It applies to all of the cases settled, such as
those in which the statute of limitations has operated, and our people
who have been on the installment basis and individual taxpayers have
not the slightest idea whether the Treasury Department is ever going
to come to them and demand an additional payment. They have no
way of foretelling that. Some of our people have receivedy demands
from the Treasury Department for additional payments on this
account of double taxation, and have had to pay it.

I understand that it is going to be almost impossible, or at least
that it is not feasible for the Treasury Department to go back and
reaudit all the returns made on the installment basis, which means
that those taxpayers who, for one reason or another, have their
past returns brought up in connection with some controversy with
the Treasury Department—possibly some controversy over a future
act—and in that way have called to the attention of the department
the fact that they cflanﬁed to the installment basis, presumably are
going to receive these demands and have to pay this double taxa
tion, whereas many other taxpayers will not have their returns
cglled to the’ aitention of the Treasury Department and they will
not have to pay it. Some of their competitors will have to pay the
double taxation, in our opinion, and others will not.
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We submit that it is not fair, and we think that in justice to all
concerned, when taxpayers, in good faith, in accordance with the
only reguiations which could govern them in making their returns,
make those returns, the administrative department of the Govern-
ment should not change those returns later.

Just one other point. We think, from studying what has gone
on before, and what has resulted in the present situation, that the
situation came about through a mistake. It seems to us that it is
clear from the debates in Congress, and from personal talks we
have had with Members of Congress who are interested in this
matter, that Congress did intend, at the time of the passage of
the 1926 act, to offset the Todd decision of the Bourd of Tax
Appeals, and, to use a layman’s term, lcgalize the Treasury Depart-
ment regulations. As has been brought out before this committee,
the only statements made to Congress on the floor of the Senate
covering that point were definitely that it was the intention of this
provision to legalize those regulations as they then existed, and no
one made any statement to the contrary.

It has been suggested that we should go to the courts,

The Crairyan. Do you agree with the statement that has been
made here by two other speakers with relation to that?

Mr. SyitH. Yes.

The Cmamyax. Then I do not think it is necessary to take
further time on that.

Mr. Syita. With respect to the suggestion that we should go to
the courts, our people do not like litigation any more than anyone
else does. It seems to us unnecessary if, as we understand it, there
was only a mistake, and the people who passed this law, namely,
Congress, in 1926, now working on an amendment of the very same
act, could very easily put language into the act to show that that
was their intention. and provide that returns on the installment basis
filed prior to 1926 should be considered correctly filed if filed in
accordance with the regulations in effect at that time.

The CrairMaN. We have had amendment after amendment sug-
gested here.  If we begin to put one amendment in, where are we
going to stop ?

Mr. SuitH. I think the amendment I desire would be the same
amendment that all taxpayers in this situation desire.

The Cuamrmaxn. The contention has been that a double tax has
been paid.

Senator Reep. This would, however, apply to a good many thou-
sand persons.

Mr. Smite. Yes. I know in our industry it would probably apply
to a great many small dealers.

Senator Reep. Right at this point can we not hear from Mr.
iWalkex; who had something to do with the installation of those regu-
ations

The Cramrman. T am going to call Mr. Walker. Mr. Walker, we
will hear from you.
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STATEMENT OF JOHN E. WALKER, WASHINGTON, D. C., IN BE-
HALF OF UNITED STATES GRAPHITE C0., SAGINAW, MICH,, AND
GREEN-CANANEA COPPER CO., NEW YORK, N. Y.

Senator Reep. Will you not address yourself, Mr. Walker, first to
this installment sale business?

Mr. WaLker. Mr. Chairman and gentlemen of the committee, as
you probably remember, 