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REVENUE ACT OF 1938

WEDNESDAY, MARCH 30, 1838

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.
The committee met, pursuant to adjournment, at 9:30 a. m., in
the Finance Committee room, Senate Office Building, Senator Pat
Harrison (chairman) presiding.

STATEMENT OF WILLIAM 0. DOUGLAS, CHAIRMAN, SECURITIES
AND EXCHANGE COMMISSION

Mr. Dovaras. Mr. Chairman, under section 1t of the Public Utility
Holding Company Act, our Commission has two major jobs that now
lie aliead, in view of the decision the other day by the Supreme
Court upl’wlding the constitutionality of the registration provisions
of the statute. Those two jobs are, generally speaking, first, corpo-
rate simplification, and, second, geographical integration of utility
properties.

The corporate simplification problem 1is, genemnlly speaking, one
designed to eliminate those tiers upon tiers of companies that we
find in many of the holding-company systems, The standard in
the statute is, speaking broadly, this, that a holding company may
have some children, and it may have some grandchildren, but it
may not have great-grandchildven or relatives of an even more dis-
tant relationship. That means, in many of these situations, elimi-
nating one company, two companies, three companies, or four com-
panies, the design of Congress being to bring the sccurity holders
of the hLolding company closer to the real values in the opernting
companies. The problem under the integration provision of section
11 is to bring these properties into compact units, properties that
are contiguous, operating in one or more States, rather than the
scattered types of properties that you find in many systems. Now
those are (?m standards that Congress has given us to apply, corpo-
rate simplification and %eograplncal integration.

There ave two ways of doing it under the statute: One is to have
the companies themselves come in with their own voluntary plans
under section 11 (e¢). Another way of doing it is for the Commis-
ston, by the procedure outlinedl in the statute, to effect those objec-
tives or reach those objectives by orders that it enters itself. That is
compulsory in form and in effect.

Our Commission has adopted the general policy of working with
the industry, running our Commission on the basis of a service sta-
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72 REVENUE ACT OF 1938

tion, trying to get the industry to do these things under its own
motive power, and we have been successful, I may say, to date in
that objective, and the temper of the industry today is one of work-
in;’i‘in cooperation with us,

he first order that we entered under section 11 was in the case
of American Water Works last December, where American Water
Works worked out its plan under the aegis of the Commission, and
where we approved the regrouping and the corporate-simplification
program. We think, by and large, that will be the pattern that these
companies will follow, namely, one of voluntary action. Neverthe-
less, even though that is the procedure that we think and hope they
will follow, namely, doing the thing that Congress has said that they
should do under their own motive power, we cannot blink the fact
that they are doing it as the result of a cougressional mandate,
That is, they are not doing it just as a matter of managerial dis-
cretion, they are doing it because Congress has said, “You niust
simplify your corporate structure and you must integmte geographi-
cally your 0])omtin¥ properties.” So even though the particular
plan is voluntary in form, it is, in essence, compulsory.

The CramyaN. In view of the Supreme Comrt decision Monday
you think it would be motivated more, do you not?

Mr, Dovorss, The Supremo Court did not pass upon the constitu-
tionality of this section that I am speaking of, section 11, but it
did uphold the registration provisions of the act, which means that
the companies must come in.  The big job for them to do once they
come in is, first, corporate simplification, and, second, geographical
integration.

Now, Mr. Chairman, it is our view that since the Government is,
in effect, telling these people that they must do this, even though
the doing of it may be voluntary in form——

Senator BamLey. If they did not do it you will do it for them,
You have a gun on them.

Mr. Douvcras. Yes. We are responsible to the Congress, and if
th%)g did not do it we have to do it. That is our job.

nator BaiLey. It is compulsory?
: Mr. Dovoras. It is’ compulsory even though it is voluntary in
orm.

Senator CoxNarLy. Your theory is it would be less painful if they
do it the way they wanted to do it than it would be if you ramnied
it down their throat?

Mr. Douerss. Yes; there is no question but what the brains that
built up those crazy hierarchies of utility holding companies can do a
construetive job in reducing them to a more simple pattern, along the
lines set by Congress for thiem to follow, and bring the whole private
utility industry into greater order and stability, in line with con-
servative practices, and so on. There is no question but what the
brains are there to do it, and I think there is the desire, by and large,
for them to go ahead. The ice jam-is out, in other words, and there
is every indication that they want to go ahead and do the job in a
constructive way. ’

Senator Kixa. I was about to ask you, Is there any purpose to
reduce the unit to very small units so that probably they could not
operate as efficiently as if the geographical field was a little largert
I have in mind a case where the power comes over a long distance,
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probably over the mountains, and it would not be very near geo-
graphically, and yet the power can be obtained from that and other
-more distant sources cheaper than the source at a nearer point.

Mr. Doucras. All of those engineering points come into it. Itisa

uestion of integration, turning in part on the question of efficiency,
the state of the art, and so on, as Congress has set up under section
11 (b?. But, Mr. f)hairman, since this is a compulsory transaction
that they are going to be engaged in from now on, it does not seem to
us fair and equitable for the Government to force them to do this
and at the same time to collect taxes as the result of their doing it.
So we are here this morning, Mr, Chairman, suggesting to the com-
mittee that some modifications of the capital-gains tax as respects
such transfers be considered by the committee %or immediate enact-
ment into the law. Now that the ice jam, so to speak, has gone out,
our big {'ob at the Commission is to put the tl‘ivate utility house in
order.  We think we can do it, and we think we can do it expedi-
tiously and constructively if this tax barrier is removed.

Now, specifically, that comes down to this, summarized generally:
This is not just lifting, willy nilly, the tax on capital gains from these
companies. It is a recommendation that where our Commission has
entered an order under section 11, either in pursuance of a voluntary
plan or as the result of an involuntary plan, Congress avoid thrusting
on them—as the result of the doing of the thing that is embraced in
that order—certain taxes otherwise not payable, That does not mean
that if we collapse an intermediate holding company and require those
securities to be distributed to the top company, that there will at no
subsequent time be any payment of a tax; but it means that that col-
lapse and that transfer which is effected under our order is not tax-
able and that the tax base, generally speaking, is substituted or, in
some instances, transferred into the hands of the transferee, who later,
in case of a noncompulsory transaction, does pay the tax. In other
words, it is a rather narrow exemption, just for those immediate
transactions that are effected as the result of the order that the Com-
mission entered.

Senator Barkrev. This exemption is insulated then, in a sense, to
the actual transfers made necessary by the order of the Commission
for which you speak?

Mr,. Doveras. That is right.

Senator Barkrey. It has no relation to past or future transactionst

Mr, Dovoras. That is right, The basis is either substituted or
transferred into the hands of the transferce, and in case of a subse-
quent noncompulsory transfer by him, then the tax statute, as presently
written, comes into Hla{. We down at the Commission do ot desire
to put the gun at the liead of a utility company and say, “transfer
these,” and then to have another branch of the Federal (‘i,overnment
collect $2,000,000, or $1,000, or $230,000 as the result of doing what
we are forcing it to do.

. Now, this proposed amendment has been worked out by the legisla-
tive counsel; some of our men sat in on the conferences that led to
the drafting of it; some of the representatives of the Treasury, I be-
lieve, were also there. I can, if you like, Mr, Chiairman, just touch
some of the high spots on this.

The amendient referred to by Mr. Douglas will be found at the
end of his testimony.

The CxarMAN. { wish you would,
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Senator Kinoe. How do you deal with the losses?

Mr. Dougras. There is no recognition of gain or loss,

Senator Kixo. I would imagine there would be considerable paper
values or losses in this comqusory or voluntary reorganization.

Mr. Doucras. There is no recognition of either gain or loss.

The Cuairstaxn, This amendment that is now being distributed is
the outcome of many conferences between your organization, the
experts of the Commission, and the Treasury officials sitting in?

Mr, Doveras, Yes; that 1s correct,

The CrairmaN, And the Treasury officials have looked over it and
are thoroughly familiar with itt?

Mr. Dovoras. The Treasury officials have looked over it. I have
not had a chance to talk with Mr. Magill since he has seen it, but
the staff of the Treasury, or some of the staff of the Treasury, I know
were in on the conferences. I do not purport to speak for anybody
but the Commission this morning,

The Cuatryax, All right.

Senator Towxsexp. Have you estimated what it will do in the
way of taxes—what effect it will have on the collecting of taxes?

Mr. Douveras. That is rather difficult for us to estimate. I would
not believe, however, that this source of taxes was ever com}mted
or was ever figured upon. I mean I think if the taxes did roll in it
would be more or less of a windfall.

The Cuatryray. But it has not been estimated by the Treasury as
part of the Budget.

Senator Barkerey. Well, it is not a tax that has ever been collected
heretofore in identical terms, therefore there would be no lass, appre-
cli‘able? loss, as compared to previous collections on transfers, would
there

Mr. Dovoras. Well, there has never been, Senator, a situation com-
parable 1o this.

Senator Barkrey. There may have been some transfers made in
due course of business, but they are so inappreciable that we need
not consider them? '

Mr. Doveras. Yes; and if they are made in due course of business
under this propoesed amendment they would still be taxable. ‘The
test of exemption is the presence of an order of the S. K. C. under
section 11. There is one further qualification to that: The original
order under this proposed nmendment must have been entered by the
Commission prior to January 1, 1940,

Senator Kixe. 19402

Mr. Douevas. 1910. In other words, we are looking forward to a
period of less than 2 years where we think the major job will be
done, so this is for a limited period of time, specifically addressed
to the section 11 problem where the Commission itself has entered
an order. Administratively, if the Congress adopted this amend-
ment, we would operate closely in cooperation with the Treasury
ro that we would make certain that our order was not being abused
hy the industry. ‘ :

Senator Connarry. The only companies that applies to is utility
companies? :

Mr. Doucras, Yes. This is gust an order entered under the Pub-
lic Utility Holding Company Act,
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Senator CoNnarry. You do not say so. This amendinent does not
eppear to restrict it to utility companies. Of cowrse you have no
authority in any other case, except utility companies. .

Mr. Dovcras. On page 5, line 17, the term “order™ means an order
i\ntomd under section 11 of the Public Utility Holding Company

ct.

Senator Coxyarry. Well, on page 1 you say, “the exchange is
nude by the transferee corporation in obedience to an order of the
Seeurities and Exchange Commission.”

Mr, Dovonas. An “order” is defined on page 5 as an order under
section 1. We enter all soits of orders, but it would only be ap-
plicable to that type of order.

Senntor Barkiey. Could not this amendment be worked out with
less language? It seems very simple.

The Cuairyax. The experts certainly tried to get it as simple as
they could. They have been working on it for 2 or 3 weeks.

M. Dovoras, Now there are a few high points in this, which are
purely illustrative, that I ean run through, Mr. Chairman,

Under subparagraph (A) there ave covered exchanges by holders
of securities in a registered holding company or a majority-owned
sobsidiary thereof, where such securities nre surrendered or ex-
changed for any other securities. ‘Tho purpose of this subparagraph
is to facilitate the elimination of these useless companies, or com-
panies that under the standard of the statute are not permitted to
remain.

Now, take a case on this chart where subholding company I, down
there on the lefthand side of the page is going to bo eliminated.
That is a subsidiary of H.  Now, one way of eliminating that. wonld
Le to have II make an offer to the public security holders of I, that
is the members of the public who Iloltl securities in L, to exchange
those securities in L, that they own for securities that 11 has, so ns
to get the public ont,  With the public out, L, all of whose remain-
ing securities are held by H, could then be collupsed. ‘That is one
simple, normal way of doing it, and we have done something of that
Eind alveady. .

Senator Vaxorxpera. I wish you would get some word Dbesides
“collapse.” It makes me nervous. )

The Cuatrsrax. The thing that would be collapsed is the transfer
which wounkl be made?

Mr. Dovgras. It would go out of existence,

Senator Barkpky. You could use “disintegration,” but that is
harder to pronounce. .

Mr. Doveras. Under existing law there woukl be no exemption
for the security holder making the exchange. The entire amount
of his gain would be recognized—I am speaking of the security
holder of L—and wonld be measuved by the difference between the
fair market value of the securities received and the tax basis, in most
instances his cost, of the securities surrendered,

Under the proposed amenduent neither any gain nor loss is recog-
nizd to the sharcholders of L unless they have received, in addition
to securities, something like cash; that is, cash or its equivalent.

The Cramsan. In that case what happens?

My, Dovaras. In that case they are taxed to the extent that they
receive cash, to the extent of the boot received. That is the general

53215—38—pt. 4+——2
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grinciple that runs all the way through here, with one exception that
will come to. :

As.sumin% JuSt an exchange of a security for another security, these
security holders of s are being shoved, so to speak, by mandate of
law from one investment situation into another investment situation,
and there is attached to the new securities that they receive the basis
of the old securities that they held. But as the result of that transfer
tlles\; are not forced to pay taxes.

nator Kina. What becomes of the poor little tidbit way down
in Q1 Does he get anything? Do those people that have any stock
or securities get anythingt

Mr. Doveras. Well, he is a little closer to the real values than the
fellows way up at the top in most of these situations.

Senator Coxnorry. He is in the operating company, and that is
the only sound outfit in the whole business.

Mz, {)onams. Now, under subsraragmph (B) we have a more
ﬁeneml provision that covers exchanges of property by registered

olding companies or their associate companies for other property,
regardless of tlhe ownership of such other properties,
ow, as one illustration, take company X up there at the top.
It may be desirable to eliminate company X from that system;
company H, the next company down, might make an offer to com-
ggny X in return for these 10 percent of the H securities owned by
to deliver to X other securities that H has in its portfolio. That
eliminates X as a holding company. By definition, a holding com-
any is a company that owns 10 percent or more of the voting secur-
ities of another utility company. X is therefore eliminated in pur-
suance of the program of corporate simplification.

Now, under the existing law, as I read it,.there would be no gain
recognized to H because it wonld be merely retiring its own stock,
but X would have a recognized gain equal to the difference between
the fair market value of the securities received and the tax basis of
the H securities surrendergd.

Under the propesed amendment no gain or loss would be recog-
nized to either X or H except to the extent that the securities deliv-
ered to X are of the nonexempt class, such as cash or its equivalent.

Well now, another illustration under subparagraph (B) would
arise where it was desired to eliminate minority owned subsidiary Y
from the H holding company system. That is_over on the left.
The securities of Y owned by H under H’s portfolio are to be sold
or traded to anyone in exchange for any kind of property; that is,
H is going to cut Y loose from this system,

Senator Kixo. It does it by paying tax or by giving him stock in
a new corporation that might be organized?

Mr. Dousras. Yes; they might exchange the stock that they held
in Y for, say, a transmission line or a generating plant, or addi-
tional securities in one of these other subsidiary companies, since
Y, for example, might be a company that could not practically be
geosgemphical y integrated.

nator CoxNorey. In this set-up is Y an operating company?

Mr, Dovgras, Yes. Now, under the existing law both H and the
other party to the trade would be taxable on the full amount of the

in which each realized at the time of the exchange. The fact
that the stock which H disposes of is stock in its own subsidiary, ie
immaterial under the present tax law.
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Under the proposed amendment, no gain or loss would be recog-
nized with respect to H except to the extent of the nonexempt prop-
erty received; that is, cash and its equivalent, short-term paper, and
so on. The other party to the exchange would be treated the same
as under existing law, unless he could qualify for nonrecognition in
the same manner as H; that is to say, if the property or the securi-
ties of Y were being transferred to an outsider who is not under the
umbrella of a Commission order under section 11, that person Pags
the usual tax; but if that transfer is pursuant to an order of the
Commission whereby the transferee is under the umbrella of an
order under section 11, then that transferce gets the same kind of
exemption as the transferor does. )

Senator I{1ixo. Mr, Douglas, do not you perceive complications that
are almost inextricable in trying to assess taxes where these changes
are taking place? How are you going to determine value? How
are you going to determine losses or gains{ .

Mr, Doveras. Well, you get that in any of these situations. First,
the computation of what the basis for the old securities or roperty
is; second, what the fair market. value of the new ones is. That is a
problem on which T have had no experience, because I am not a tax
expert, and I de not purport to be.

untor Kina. That i1s a problem for the Treasury experts, or
Treasury officials, the collecting agencies of the Treasury Department,

Mr. Dovaras. Yes; it is,

Now, another illustration under subparagraph (B) is where one
of these subsidiaries, say K company, owns a transmission line and
a distribution system which extends into the territory of some other
system. Now, one of our typical problems there is to get these
physical assets properly grouped in the light of the stututory stand-
ard. Now, one og the things that mi%ht be done there would be
to have K exchange that transmission line and distribution system
that Jies outside of its territory for a generating station belonging to
another company that lies inside its territory. That might be a
swap. Now, under existing law, as I read it, only property held
for productive use or for mvestment may be exchanged, tax free,
for property of like kind; that is, a transmission line for a trans-
mission line or a generating plant for generating plant, but not a
transmission line for a gencrating plant. Hence, in the transaction
stated, there might be a recognized gain to both parties. Under the
proposed amendment no gain or loss will bo recognized to either
party if it is a registered holding company or an associate company,
and the transfer 1s made pursuant to an order of the Commnussion
under section 11.

Now, under subsection (C), we are dealing there with what might
be called partial liquidations to shareholders. For example, W off
there to the right is:-the company which, let us assume, may not
properly be cousidered as a part of the integrated system H under
section 11 (b), and its securities, that is the securities of WV, owned
bg' H are therefore distributed directly to the shareholders of H.
that W gets out of the system. It is just lop!)ed off, sloughed off.

Now under existing law, as I read it, the fair market value of the
securities received by the shareholders of H would be treated as a
taxable dividend to the extent that they are attributable to earnings
and profits accumulated since February 28, 1913, and, to that extent,
would be subject to both normal tax and surtax, and any value in
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excess of this amount would be treated as a return of capital and
would reduce the hasis of their stock in the H company.

Under the proposed amendment, 1o gain or loss would be vecog-
nized to the s*nareholdms of H from the receipt of the sceurities dis-
tributed. If those shareholders subsequently sold, there would be
brought into play the normal provisions of the law. But where we
are requiring the company to distribute those securities, the incidence
of the relevant tax is postponed until a transaction appears which is
of a noncomlmlsory nature,

Senator Coxxarry. In that case it amounts literally to partial
liguidation?

Mr. Doveras. Yes: partial liquidation,

Now, to recapitulate, nnder existing Iaw as a general rule the indi-
vidual shareliolder enjoys the nonrecognition privilege only if he
exchanges common stock for common stock, or preferred stock for

weferved stock, in the same company 5 or if he exchanges his securities

n & reorganization, which terny, by definition is, generally speaking,
limited to a mere change of identity or form, a recapitalization, a
statutory merger or consolidation, or a transaction wherein substan-
tially all of the stockholders transfer their stock to a corporation in
exchauge for its stock and have an 80-percent control of such corpom-
tion after the transfer. Under the proposed amendnients an indi-
vidual stockholder can receive, tax free; seeurities, with cettain ex-
ceptions, such as short-term securities which arve almost the equivalent
of cash, from any registered-holding compuany or majority-owned
subsidiary by way of exchange or distribution, where it is under order
of the commission.

Senator Coxxatny. When yon say “tax free” your mean hy reason
of that transfer?

Mr, Dovaras. By reason of that transfer. e would pay o tax
on any gain to the extent of the boot received and the property would
acquire in his hands a substituted basis,

Senator Towxsexp. ‘The boot would have to be received in cash?

My, Doveras. In cashy or what is defined in this proposed amend-
ment as a nonexem)t security, which ineludes cash, or what. for nor-
mal purposes, may be considered its equivalent.

Now amder sulsection (D) there is more liberal treatment ac-
corded, under the proposed amendment, to transactions between
members of a system group, that is companies within one holding
company system, 1, ¢, where the common parent owns, directly or
indirectly, at least 90 percent of each class of stock, other than stock
whicl is_preferred as to both dividends and assets, of these com-
mies.  In other words, where you have a elosely held group (cloly
teld in the sense of one top company having 90 percent, divectly
or indirectly, of each class of stock of the underlying company,
except the preferred stock which I have veferred to) when we hit
that situation, Mr. Chairman, and start moving properties around
within that system under section 11 of our statute, it is something
like taking them from the left-hand pocket and placing them in the
right-hand pocket. )

There was some discussion as to whether or not we ought to have
as a standard test for a system group 100-percent ownership by a
common parent. That would not be worknble, because that situation
does not always obtain. There may sometimes be a small interest
outstanding in the hands of the public. So 90 percent was adopted,
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90 percent was as far as we felt we could go downward, in order
to minimize, insofar as practicable, the inequity which might be
done to any minority interest by reason of the use of the transferred
basis which is provided for in connection with system-group trans-
actions,

Tet me give you an illustration. If a 90-percent owned company
bought from a similar company for $10,600,000 a plant with a basis
for tax purposes in the hands of the seller of $8,000.000. wh}ch basis
is transferred, that is, goes with the property, then the buying com-
pany wonld in the future be allowed to take depreciation on the basis
of only $3,000000 and not $10,000000. Thus its earnings, after
payment of taxes, would be smaller than if it had been permitted
to depreciate on the basis of $10,000,000. Now that might be in-
equitable to some of the minority interests in that situation, As far
as the system is concerned there is no difference, in my olpunou, since
the plant was depreciable on the £8,000,000 basis in the hands of the
selling company. Whether it is in the right-liand pocket or the left-
hamd pocket, as far as the system is concerned, does not seem to make
much difference. But thie minority interest in the buying company
is adversely aifected.

Senator Coxyarry. The 10 ‘mrcont might be penalized by trans-
ferving from one company to the other.

Mr. Dovaras. We thought it necessary to select a transferved basis
for a transaction within a system-group, since we felt it desirable to
grant nonrecogiiition of gain or loss, even in case where cash was
the sole consideration, for the reason that it seemed to us that with
these 90-percent-owned companies, cash moving around from one
to the other was like putting it from one pocket into another pocket.
If those transactions were necessary, in the view of the Commission
toward effectuating the objectives of the Congress in the Public
Utility Holding Company Act under section 11, then the mere fact
that it might be in the form of cash should not bring down the
burden of the tax as long as it was within a closely held system,
I will give yon a few illustrations of that pavagraph (D), if you
like, Mr. Chairman.

The Cuatrmay. T think it would be very well, because I am going
to ask to have placed in the Congressional Record your explanation
of this, so that others who might be interested may read it.

Mr. Dovaras. Take S company; S company has properties which
have a market value of £5,000,000, but. a basis of $4,000,000 for income-
tax purposes, and, in order to eliminate the S company, the R com-
pany pays the S company $5,000,000 for its properties. Now, under
the existing law S company realizes a taxable profit of, I believe
$0,000,000, and R company acquires the properties at a basis of
$5,000,000 in defermining its depreciation or gain or loss upon n sub-
sequent sale.  Now, umﬁr the amendment no gain or loss is recog-
nized to S_company upon the sale, and R company is required to
use the basis of $4,000,000 in computing depreciation and for future
Inconje-tax purposes. In other words, R takes the basis that S had
that is téansferml to R, and there is no recognition of any cnpitaf
gain to S,

Senator CoxyarLy, Although the stockholders in S8 would have
made $1,000,0007

Mr. Doveras. T beg your pardont
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" Senator CoxxaLLy. The stockholders in S company would have
made $1,000,000%

‘Mr. Doucras. That is just as respects that transfer. On payment
of that money to the outside stockholders, these stockholders would
be taxable.

Suppose that R buys the property of S and pays for it with its
own newly issued senior securities, Under the present law S would
be taxable on the gain measured by the difference betsween the basis
which the property had in its hands and the fair market value of
the securities recelved; after the transaction the property and the
securities would each have a basis of $5,000,000. Under the amend-
ments no gain would be recognized to S and after the transaction the
property and the securities would each have a basis of $4,000,000.

Assume that R sells its interest in V to T for cash or for I’s newly
issued senior securities. Under existing law R may have a taxable
gain; under the nmendments no gain is recognized.

If R later sells all or part of the securities for cash, under existing
law it would be taxable on the gain measured by the dillerence be-
tween its own old basis for its interest in V and the amount of cash
received. Under the amendments no gain or loss will be recognized
to R if it uses the proceeds from such sale to retire its own senior
securities. Furthermore, if such procceds are in excess of the
amount used by R to retire senior securities, the recognized gain or
loss to R will be Jimited to such excess; and if the amount received
by R at the time of their sale is in excess of the fair market value of
the securities at the time of their receipt, only the gain limited to the
extent of such excess would be taxable.

Senator Vaxoexarra. When you get throngh with the collapse, is
the total amount of securities outstanding the same as it was in the
first place?

Mr. Dovoras. The colla pardon me for using that word——

Senator VanpeNeero. You have got me using it now.

Mr. Douctas. —would normally involve capital structure simplifi-
cation as well as corporate simphfication. That is under the stand-
ards of the statute the type of security which is normally available
for the holding company (though not exclusively) is not debentures
or what not, but common stock. Now, there are exceptions to that,
but normally you get a more conservative capital structure under this
statute. The statute envisaf;es doing the job not only of a corporate
simplification, but incident to that a recapitalization which takes the
water out, and so on.

Senator Kixa. What becomes of the innocent purchasers who have
been purchasing for years at high prices, who have small holdin
a few shares? They would be wiped out entirely, would they not

Mr. Douoras. Well, if there is no value there—

" Senator Vanpexpera (interrupting). They collapse.
* Senator Kina. But they paid cash for their stuff,

Mr. Dotagras. We are not setting up, under this statute, any system
for the underwriting of losses that investors have suffered in these
systéems. The operation of the statute is designed to preserve the
real value there, taking out the water and reducing these companies
to a conservative basis.” Some people are going to realize finalty that
they have a piece of paper rather than something of real value.

gmntor Connarry. Your job is to justify values as you find them.
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Mr. Doucras. Yes, Our job is to see to it that the values that are
there are preserved for the benefit of the security holders. We can-
not manufacture values any more than any other group can manu-
facture values.

Senator Townsexn, Have you any basis on which you fix values?

Mr. Douveras. The Congress has given us, under the statute, various
types of criteria to apply. For example, in the issuance of securitjes
under section 7 the standards are quite explicit, e. g., “Is this security
reasonably adapted to the earning power of the company?” They
are all in the statute, and we try to apply those.

The Crratrstan, Congress laid down the measuring stick and that is
what you have got to follow.

Mr. Dovoras. That is all we are trying to do, to follow those
criterin. The question of values is not an easy one, as you knoyw.

Senator VanpexBere. And is one of the purposes the purpose to
bring the total stock outstanding down to a parallel with the values
that are apparent? .

Mr. Doucras. Yes; to get rid of these tiers upon tiers of companies
and the crazy pyramiding, where the fellow who paid $100 in the
top company for a share of stock could not, with all of the matle-
mfatiﬁ'pns available, figure out what value he had. There is no way
of telling.

Senntfr VaxpeNpera. Suppose he has a loss as the result of this
comp;llsory reorganization, can he deduct that loss under this amend-
ment

Mr. Dovcras, There is no recognition of gain or loss. If le is
forced to take a security in exchange for the security that he has,
that is true,

Senator Coxxarry. Mr, Douglas, right tliere, by reason of the
forced transfer that might be so, but if his stock was worthless when
he transferred he could get credit for that, could he not?

Mr. DovaLas. Take the case that we have not finally disposed of
yet. Wo had a case where there were, I think, four or five holdin
companies on top of an operating company. Anyway you want
to figure it there was nothing left for the security ho¥ders of three
of those companies, unless you just wanted to do what the holding
company promoters did and start manufacturing value.

Senator Grorat. In all cases you would ﬁgive the paper back?

Mr. Doveras. In those cases, those people that held securities in
those top three con:f)anies would not get anything.

Senator Groror. Not even the paper?

Mr. Douerss. There would not be anything to distribute to them,
therefore there would not be, as respects them, any trausfers of any -
securities })ursnant to an order of the Commission, In other words,
they would not come under the umbrella because they are just
sloughed off, there is nothing to pass u{) to them. The other pro-
visions of the statute would be applicable to them, but not the pro-

amendment,

Senator Basrkiey. In auy case where the operating property, which
formed the basis of sl the pyramided structure above it, were of
sufficient value to have justified the issuing of this stock in one tier or
another, there would be no actual loss to those who held stock in
the hol(iing com!igny?

Mr. Dovaas. That is right.
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Senator Barkiey, That may be a very rare sitnation. It is pos.
sible in some cases that it does exist. ‘Therefore, there would be no
loss by this consolidation and elimination., -

Mr. Dovaras. Oh, yes; you have got good holding company sys-
tems as well as bad holding company systems. I mean you have
got all shades of corporations all the way through.

Senator Coxnarwy. The point I am trying to arrive at is your
amendment only applies to the gain or loss that might occur Ly
reason of the enforced transfer?

Mr. DougLas. Yes.

Senator Coxxarry, If a man had already suffered a loss in his
stock, if he paid $100 for the stock, and after the transfer it was
worth $10, e could take the $90 loss under the other general provi.
sions of the statute, could he nott .

312\)[“ Doveras. That is true if he later sold what he received for

Senator Coxyarry. Whatever the applicable stataute is.

My, Dovaras. That is true. :

Senator CoxNarrLy. Your proposition is that by reason of the en-
forced transfer it is the value as of the date of the transfer and no
loss or no profit should be taken, is that it?

Mr. Dovaras. That is correct; no gain or loss would be recognized
at that point.

The Crairman. Mr. Dounglas, T wanted to ask you this question:
There have been some of these imlding companies that have already
liquidated voluntarily, does this amendment apply to themn the same
as to the future?

Mr. Dovgras. Yes; it would. because those companies—I think of
one or two—where the actual transfers hiave not as yet Leen made.
"The transfers are dependent upon the ability of the company to get
some financing, and under the present condition of the capital mar-
ket it is not practicable to do very much financing. So while they
have got their paper plans laid out and while the Commission has
said, “O. K., those rluns are all right, you can go alead and do it,”
they have got to sell some securities to raise some cash. Therefore,
they are just marking time. So an order cemes along, and there
will be supplementary orders and those supplementary orders would
protect them.

The CuaisyaN, So the same rule would apply under this section of
this compulsory liquidation, the same rule would arply to those who
have already liquidated as to those that might liquidate in the future?

Mr, Dovcras. It was the intention to do that,

Senator VaNprxeerg. Well, the protection of this individual stock-
holder that Senator Connally is talking about would finally depend
upon the interpretation of the Treasury Department as to whether
there was any connection between the disclosure and the order which
you had issued.

Mr. Dovaras. Yes.

Senator Vaxpexeerg. The stockholder would finally be at the
mercy of the Treasury’s interpretation,

Mr. Dovorss. Under that hypothetical case, the case where we just
said there was nothing for the top three holding companies, no value
at all for them, those securityholders would not be under the umbrella
of our order, because they would not be getting anything. There-
fore they v:ould fall under the other provisions of the statute, and
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whether the other provisions of the statute would permit them to
take n loss is something I ought not to testify on, because I am not
a fax expert.

Senator VaxpeNsere. It permits them to take a loss provided they
make a gain, otherwise it docs not.

Senator BurLkrey, Does this exempt corporations that have already
dissolved under compulsion?

My, Doteras, As 1 told the chairman, it is designed to do that.

Senator Burkrey. It is designed to do that?

Mr. Doveras. Yes. We have just started on that. While we
entered a couple of orders. the process is just getting under way.

Senator Burkeey., You nican nobody has dissolved yet?

Mr, DoveLss. There may have heen some actual dissolutions; I
do not want to say that there have not been,

Senator BurLkrey. Anyway, vou intend this to exempt them?

Mr. Dougras. To the extent—

Senator Burkiey (interrupting). Well, to the same extent as the
others?

My, Dovaras. That is right. This is not designed to go back and
reopen completed transactions; it is not designed to do that.

nator Burkiey. There would be no occasion to do that, because
there are no completed transactions under compulsion; is that right?

Mr. Douveras. Well, things move pretty fast from day to day.
do not want to say, Senator, that there are not. There may be. I
do not. think there are any of any significant consequence.

Senator Kixe. It is not retroactive to completed transactions, but.
it deals in future?

Mr, Dovoras. That is right. I think, Mr. Chairman, that that
covers the high spots.

Senator LA ForLerre. If you have finished with (D), Mr. Douglas,
I wouild like to ask you whether you anticipate that once the provi-
sions of this amendment are publicly known whether there will be
any effort made to lower this 00-percent percentage under (D) and
whether you have said or you care to say as to the reasons that you
arrived at 90 percent, and any reasons you have, if you have any, as
to why it should not be reduced below 90 percent {

Mr. Doveorss. I do not know, Senator La IFollette, the extent to
which there might be a drive to get that percentage lowered.

Senator I.a Forrerie. Well, they get more favorable treatment, do
they not?

Mr, Dovaras. They do.

Senator L Forrerre. As long as there is any historic experience,
as long as there is any more favored treatment to be had, whenever
you draw a line the people that do not come within it are always
anxious to get (he line moved over so it will include them. T would
like to know if you have given us all the reasons that you have for
having fixed it at 00-percent ownership, under section (D).

Mvr. Dovaras. I have tried to, Senator Ia Follette. The reasons
are to permit certain types of conservative transactions in a pure
holding compauy system group. It would be our desire, if prac-
ticable, to put that at 100 percent, but if you put it at 100 percent
you are, as a practical matter, not going to include a number of
situations, where the contro) is just a little short of 100 percent. You
will, in owr judgment, accomplish conservatively the objectives of

53215—38—pt. 4——3 -
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permitting some prompt action; some elbow room in moving around
within these systems, if it is kept at 90 percent.

Now that is purely an arbitrary figure; there is no question about
it. I would be lere opposing any reduction of that very vigovously,
because if you start moving it down then you are opening it up toa
large number of cases that, in my opinion, would give rise to abuses
to minorities in these systems. But I think that the possible injury
to minorities wonld be minimized if it is kept at that figure of ®
!I)‘ewent, and at the same time you will permit a little elbow room.

here is no particular magic in the formula of 90 percent that was
worked out. That is pure i arbitrary; it is designed merely to give
a little flexibility., I would like to go on record as saying I would
not like to see it reduced.

The CuairsaN, Is there something else now?

Mr. Doveras. I think that covers it all, Mr. Chairman.

(The amendment referred to by Mr, Douglas is as follows:)

On page 05, after line 23, insert the following:
“(7) ExcHANGFES AND DISTRIBUTIONS IN OBEDIENCE TO ORDERS OF Situ-
RITIES AND EXCHANGE COoMMISSION,—

“(A) No gain or loss shall be recognized to the transferor if stock
or securltles in a corporation which i3 a registered holding company
or a majority-owned subsidiary company are transferred to such cor-
poration or to an assoclate company thereof which Is a registered hold-
fng company or a majority-owned subsidiary company solely in exchange
for stock or securities (other than stock or securities which are non-
exempt properiy), and the exchange is made by the transferee corpo-
ration in obedience to an order of the Securitles and Exchange
Commission.

“(B) no gain or loss shall be recognized to a ransferor corpo-
ration which is a stered holding company or an associate company
of a registered holding company. {f sucli corpowition, in obedience to
an order of the Securities und Exchange Commission transfers proj-
erty solely in exchange for property (other than nonexempt property),
aund such order recites that such exchange by the transferor corpora-
tion is necessary or appropriate to the integration or shnplification of
the holding compauy system of which the transferor corporation is a

member.

“(C) If there is distributed, In obedlence to an order of the Securi-
ties and Exchange Commission, to a sharebolder in a corporation which
Is a registered holding company or a majority-owned subsldiary cow-
pany, stock or securities (other than stock or securities which are non-
exempt property), without the surrender by such shareholder of stock
or securities fn such corporation, no gain to the distributee from the
recelpt of the stock or securities so distributed shall be recognized.

“(D») No gain or loss shall be recognized to a corporation which is a
member of a system group (1) If such corporation, in obedience to an
order of the Securities and Exchange Commission, transfers property
to another corporation which {3 a member of the same systein group
in exchange for other properiy or money or (il) {f there is distributed,
in obedience to an onder of the Securities and Exchange Comntsston,
to snch corporation as a sharcholder in a corporation which is a
wember of the same system group, property or money, withont the
surrender by such shareholder of stock or reruritics in the corpor-
tion making the distribution. If an exchange or distribution with
respect to which no gain or loss IS recogulzed under the provisions
of this subparagraph may also be considered to be within the provi-
sfons of subparagraph (A), (B), or (C), then the provisions og this
subparagraph shall apply to the reciplent corporation which is n mem-
ber of the system group involved in such exchange or dlstribution. It
the properiy reccived upon an exchauge which is within the provisions
of this subparagraph couslsts in whole or In part of stock ur securlties
fssucd by the corporation from which such property was recelved, and
if in obedience to an order of the Securitles and Exchange Commis-
slon such stock or securities (other than stock which is not preferred
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s to both dividends and assets) are sold and the proceeds derived
therefrom are applied in whole or in part in the retirement or cancel-
lation of stock or of securities of the reciptent corporation outstand-
Ing at the tline of such exchange, no gain or loss shall be recognized
to the recipient corporation upon the sale of the stock or securitles
with respect to which such order was made; except that if any part
of the proceeds derived from the sale of such stock or securitles Is not
so0 applicd, or if the amount of such proceeds I3 In excess of the fair
market value of such stock or securitics at the time of such exchange,
the gain, it any, shall be recognized, but in an amount not In excess
of the proceeds which are not so applied, or in an amount not more
than the amount by which the proceeds derived from such sale exceed
such fair market value, whichever is the greater,

*“(E) (1) It an exchange (not within the provisions of subpara-
graph (D)) would be within the provisions of subparagraph (A) or
(B) if it were not for the fact that property recelved in exchange
consists not only of property permitted by such subparagraph to be
recefved without the recognition of gain or loss, but also of other
property or money, then the gain, If any, to the rccipient shall be
recognized, but in an amount not in excess of the sum of such money
and the fair market value of such other property, and the loss, if any,
to the recipient shall not be ,

“(1i) If an exchange is within the provisions of clause (i) of this
subparagraph and if it includes a distribution which has the effect
of the distribution of a taxable dividend, then there shall be taxed as
a dividend to each distributee such an amount of the gain recognized
under such clause (1) as is not In excess of his ratable share of the
undistributed earnings and profits of the corporation accumulated after
February 28, 1013. The remalnder, if any, of the gain recognized under
guch clause (1) shall be taxed as a galn frola the exchange of property.

*“(F) As used In this paragraph and In section 113 (a) (17)—

“(1) The term ‘order of the Securities and Exchange Commission®
neans an order issued prior to January 1, 1940, by the Securities and
Exchange Commission to effectuate the provisions of section 11 (b)
of the Pablic Utllity Holding Company Act of 1833 (including any order
issued by the Commission subsequent to December 31, 1939, in which
it Is expressly stated that an order issued prior to such date Is amended
or supplemented) and which has become final in sccordance with law.

“(il) The terms ‘registered holding company’, ‘holdipg-compauy sys-
tem’, and ‘assoclate comgpany® shall have the meanings assigned to themn
by section 2 of the Publie Utllity Holding Company Act of 1035,

*(§i1) The term ‘majority-owned subsidiary com;mny‘ of a registered
holding company means a corporation, the stock of which. representing
in the aggregate more than 50 per centum of the total combined voting

wer of all classes of stock of such corporation entitled to vote (not
ncluding stock which is entitled to vote only upon default or nonpay-
ment of dividends or other speclal circumstances) is owned wholly by
such registered holding company, or partly by such registered holding
company and partly by one or more majority-owned subsidiary com-
panles thereof, or by one or more majority-owned subsidiary compantes
of such registered holding company,

“{iv) The term ‘system group’ means one or more chalns of cor-
porations connccted through stock ownership with a common parent
corporation If—

“(1) At least 00 per centum of each class of the stock (other than
stock wirich 18 preferred as to both dividends and assets) of cach of the
corporations (except the common parent corporation) is owned directly
by one or more of the other corporations; and

“(2) The common parent corporation owns directly at least 9 per
centum of cach class of the stock (other than stock which s preferred
fls to boll‘zi dividends and asscts) of at least one of the other corpora-

ons; an

“(3) Each of.the corporatlons is either a registered holding company
or & majority-owned subsldiary company.,
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“{v) The terin ‘nonexempt property' means—

“(1) Any conslderation in the form of a cancellation or assumption
of debts or other labllitles (including a continuance of encumbrances
subject to which the property was transferred) ;

“(2) Short-term obligations (iucluding notes, drafts, bills of ex-
change, and bankers' aceeptances) having a matarity at the time of
fssuance of not exceeding twenty-four months, exclusive of days of

Tace ;
& "(3; Securities jssued or guaranteed as to principal or lnterest by a
government or stubdivizsion thercof (including those issued by a corpora-
tion which Is an instrumcntality of a government or subdivision
thercof) ;

“(4) Securlties which were acquired after February 28, 1038, unless
such securities (other than obligations described as nonexempt property
In clause (2) or (3)) were acquired In obedicnce to an order of the
Securitles and ¥xchange Commission;

*“(6) Money, and the right to receive money not evideuced by a
security other than an ohligation described as nonexempt property in

. clause (2) or (3); and

“(vl) The term ‘stock or securitles’ means shares of stock In any
corporatlon, certificates of stock or Interest In any corporation, notes,
bonds, debentures, and evidences of indebtedness (including any evi-
dence of an Interest In or right to subscribe to or purchase any of the
foregoing).

“{@) The provisions of this paragraph shall not apply to an exchange
or <istribution unless (1) the order of the Securities and Exchange
Commission in obedlence to which such exchange or distribution was
made recites that such exchange or distribution is necessary or appro-
priate to effectuate the provisions of sectton f1 (b) of the Yublie
Utllity Holdiug Colmpany Act of 1035, (il) such order specifies and
itemizes the stock and sccurities nnd other projerty which is ordered to
be transferred and received upon such exchange or distribution, and
(iii) such exchange or distribution was made in obedicnce to such ¢; Jer
and was completed within the time prescribed therefor In such order.

“(H) I an exchange or distribution made in obedience to an order
of the Securities and Exchange Commission is swithin the provisions of
this paragraph and may alco be considered to be within the provisions
of any other paragraph of this section, then the provisions of this
paragraph shall apply.”

On page 103, line 2, after “(15)” Insert “or (7.
On page 109, between lines 16 and 17, insert the following:

“(17) ProPeRTY RECEIVED IN OBEDIENCE TO CERTAIN ORDERS OF SECURITIES
AND EXCHANGE COMMISSION,—

“(A) If the property was acquired upon an exchange described
in section 112 (b) (7) (A), (1), or (E), the basis shall be the sawme
as In the case of the property cxchanged, deercased in the amount
of any money received by the taxpayer and increased in the smount
of gain or decrcased In the amount of loss to the taxpayer that was
recognized upon such exchange under the law appticable to the year
fn which the exchange was made. If the property so acquired con-
sisted in part of the type of properly permitted by section 112 (b)
(7) (A) or (B) to be received without the recognitlon of galn or
loss, and in part of nonexempt property, the basls provided In this
paragraph shall be allocated between the properties (other than money)
recelved, and for the purpose of the allocation there shall be assigned
to such nonexempt property {other than money) an amount equivalent
to its falr market value at the date of the exchange. Thls subpara-
graph shall not apply to property acquired by a corporation by the
issuance of {ts stock or securitles as the consideration in whole or In
part for the transfer of the property to it,

“{B) 1f, in conncctlon with a transfer described In section 112 (b)
(7) (A), (B), or (E), the properly was acquired by a corporation,
either as paid-in surplus or as a contribution to capital, or in consid-
eration for stock or securities issued by the corporation recefving the
property (including cases where part of the consideration for the
transfer of such property to the corporation consisted of property or
money fn addition to such stock or securities), then the basis shall
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o the same as it would be in the hands of the transferor, increased
in the amount of galn or decreased In the ammount of loss recognized to
the transferor upon such transfer under the law appticable to the
year In which the transfer was made.

“(C) If the stock or securitles were recelved in a distribution subdb-
Ject to the provisions of section 112 (L) (7) (C), then the basis in the
case of (he stock in respect of which the distribution was made shall
be apportioned, under rules and regulations preseribed by the Com-
missloner with the approval of the Secretary, between such stock and
the stock or sccuritles distributed.

“(D) If the property was acquired by a corporation which is 8 mem-
ber of a system group, and if gain or loss to such corporation from

- the recelpt of such property was not recogunized by vivtue of the provi-
sions of section 112 (M (7) (D), then the Lasis shall be the same as it
would be in the hands of the transferor; except that if such property is
stock o securitles issued by the corporation from which such stock
or securities were reccived and they were Issued (i) as the sole con-
sideration for the property transferred to such corporation, then the
basis of sueh stock or securities shall be either (1) the same as in the
case of the property trausferred therefor, or (2) the fair market value
of such stock or securitles at the thne of thelr receipt, whichever Is the
lower; or (i1) as part consideration for the property transferred to
such corporation, then the basis of such stock cr securities shall be
elther (1) an amount which bears the saina ratio to the basls of the
property transferred as the fair market valie of sueh stock or sccurities
at the time of their recelpt bears to the total falr market value of the
entire consideration recefved, or (2) the falr market valie of such
stock or securities at the time of thelr receipt, whichever is the lower.””

On page 117, line 21, beginning with “In,” strike out through the perlod in
line 3, page 118§ and insert In lleu thercof the following:
“In the case of amounts distributed (whether before January 1, 1838, or on or
after such date) in partial Hquidation (olher than a distilbution to which the
provisions of subsection (h) of this section are applicable) the part of such
distribution which is properly chargeable to capital acconnt shall not be con-
sidered a distribution of carnings or profitg.”

On page 120, line 25, beginning with ~The,” ttrike out through line 6, page
121, and insert in {fcu thereof the following:
“The distribution (whether hefore January 1, 1938, or on or after such date) to
a distributee by or on behalf of a corporation of its stock or securities, of stock
or securitles in another corporation, or of property or money, shall not be
considered n distribution of earuings or profits of any corporation—

*(1) i€ no gain to such distributee from the receipt of such stock or
securitles, property, or money, was recognized by law, or.”

On page 135, line 15, before the comma fnsert N comma aund the words “or

under the provisions of section 112 (b) (7) (C) of this Act.”

STATEMENT OF HON. JOSH LEE, UNITED STATES SENATOR PROM
THE STATE OF OKLAHOMA

. Senator L. Mr. Chairman, it is my purpose to prove the follow-
m% contentions:

“irst, that this administration is committed to the policy of pro-
tecting dry States from the importation of liquor,

Second, that the dry States are not recciving Federal protection
from the importation of liquor; and )

Third, that the amendment which I propose will afford protection
for the dry States from the importation o} liquor.

PLEDGE TO PROTECT DRY STATES

As to the first contention, 1 wish to quote from the Democratio
platform of 1932, After the paragraph which declared for the
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repeal of the eighteenth amendment, the Democratic Party, in order
to give assurance to dry States that they would be protected, pledged
itself in its platform as follows:

We demand that the Federal Government effectively exercise its power to
enable the States to protect themselves against importation of Intoxlcating
liquors in vlolation of thelr lawa.

Then, again, I wish to quote the words of the Democratic candi-
date, Franklin D. Roosevelt, in his acceptance speech at the Chicago
convention in 1932:

I say to yon now that from this date on the elghteenth amendment is
doomed. When that happens we, as Democrats must and will, rightly and
morally, enable the States to protect themselves against the importation of in-
toxicating liquor where such fmportations may violate their State laws.

Then followed the adoption of the twenty-first amendment by the
Congress of the United States first and by the State conventions
afterward. ‘The first paragraph of the twenty-first amendment re-
pealed the eighteenth amendment. The secondt paragraph guaran.
teed protection to the dry States in the following language:

The trasportation or importation into any Stute, Territory, or possession of
the United States, for delivery or use thereln, of intoxicating lquors, in
violation of the laws thereof, is hereby prohibited.

Then on December 5, 1933, President Roesevelt, in proclaiming the
date of repeal of the eighteenth amendment, in order to further em-
phasize the guarantee of protection for the dry States, made this
significant statement :

I call specific attention to the authority given by the twenty-first amend-
ment to the Government to prohibit transportation or fmportation of Intoxl-
cating liquors into any State in violatlion of the law of such State.

There was no doubt in the minds of the average citizens of the
United States that it was the intent and purpose of the Federal
Government to protect dry States from the importation of liquer,
Ministers of the gospel who were opposed to repeal itself guuted the
President’s words with the full belief that the States could still re-
main dry and have the protection of the Federal Government.
Members of the Democratic Party in their campaign speechies as-
sured the people of dry States that they would have Federal protec-
tion from the importation of liquor. In fact, the question was never
raised nor was it ever doubted even by the opponents of repeal that
Ishe Federal Qovernment would give Federal protection to the dry

tates.

The language of the twenty-first amendment was so plain that
there was no room for doubt. It says, in pure, unadulterated
Fnglish:

The transportation or lmportation into any State, Territory, or possession
of the United States, for delivery or use thereln, of intoxicating liquors, in
violation of the laws thereof, is hereby prohibited.

It is so plain that “the wayfaring man though a fool need not err
therein.® It is so plain that “He who runs may read.” ‘

This administration is unequivoeally pledged to protect the dry
States from the importation of liquor.
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Now what is the history? On March 3, 1917, Congress passed an
act that protected the dry States from the importation of liquor in
the following language:

Whoever shall order, purchase, or cause intoxleating Hquors to be trans.
ported In interstate commerce, except for sctentific, sacramental, medicinal,
snd mechanical purposes, into any State or Territory, the laws of which State
or Terrjtory prohibit the manufacture or sale thercin of intoxicating liquor
for beverage purposes, shall be punished as aforesald: Provided, That nothing
herein shall authorize the shipment of liquor fnto anny State contrary to the
laws of such State.

The punishment preseribed by law for violation of the above stat-
ute was a fine of not more than $1,000 or imprisonment of not more
than 6 months, or both, and for any subsequent offense, imprison-
ment for not more than 1 year.

This statute was anended January 11, 1934, by the law known as
the Liquor Taxing Act of 1934, the only change being that the Dis-
trict o? Columbia was included. :

The Federal officers were successful in enforecing this law. Here
I wish to quote in part from Mr. Charles N. Champion, assistant
district attorney of the eastern district of Oklahoma. He writes:

The Federal officers of this district have been diligent fn enforcing the above
statute and, as I recall, in no Instance was there an acquittal. No question was
ever ralsed by the Federal Government as to whether the above statute was
enfor¢ible or applicable fn Oklaboma, and, frankly, I am of the opinion that
had the question been ralsed the courts would have held that the statute was
applicable and enforeible in this State. .

Now, that is the law of 1934. ‘Then the punishment was a thousand-
dollar fine, or 6 months in jail, or both.

Senator Kixe. That statute scemed to afford ample protection for
the States!?

Senator Lek. It did until repealed by the Treasury Department,

The CHaRMAN. Senator, did you offer an amendmient that went to
the Judiciary Commi(tes on this proposition?

Senator Lre. Yes; I offered an amendment to the act of 1936.

The Ciatmsray. Was it somewhat similar to thist

Senatoi Lee. Somewhat similar to this; yes. I think it is some im-
provement,

The CuairyaN. What is tho status of that amendment that went
to the Judiciary Committee?

Senator Lee. Senator King can answer that.

Senator Kina. It was sent to a subcommittee of which I am chair-
man, and I intended to call the committee together to take charge of
it just as soon as we get the chance,

The Cuaryan. As I understand your contention, the law is not
being enforced in Oklahomayj is that right?

Senator Lee. That is right; but let me say, according to the Treas-
ury Department, it is not appiimble, and that is the reason. I would
}:kel;o goon withthis. I haveitin sequence. I believe it will unfold
itself,

Senator Townsexp, Is Oklahoma the only State to which it is not
apgilcable! ;

nator Lee. Noj there are three dry States, T guess there are four—
Kansas, Mississippl, and Tennessee. . ’
Senator TowxseNp. And Oklalioma.
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Senator Lee. T am not familiar with the other States, but that is
what I undesstand, L .

The district attorney of the eastern district of Oklahoma pointed
out that under the law of 1934 in no instance, as he remembered, had
there been an acquittal under that law, and they were prosecuting and
getting convictions. He says:

No question was cver raised by the Federal Government as to whether the
above statute was enforcible or applicable In Oklahoma; and, frankly, I am of
the opinton that had the question been rafsed the courts wounld have held that
the statute was applicable and enforcible in this State.

Then, on August 27, 1933, Congress passed an act known and desig-
nated as the Liquor Law Repeal and Enforcement Act. It reads as
follows:

The shipment or transportation, in any manner or by any means whatsocver,
of any spiritous, vinous, malted, fermented, or other Intoxlcating liquor of any
kind, from one State, Territory, or District of the United States, or place non-
contiguous to but subject to the jurisdiction thercof, which said spirituous,
vinous, malted, fermented, or other intoxicating liquor is Intended, by any
person interested therein, to be recelved, possessed, sold, or in any manner usod,
elther In the original package or otherwise, in violation of any law of such
State, Territory, or District of the United States, or place noncontigious to but
subject to the jurlsdiction thereof, 1s hereby prohibited.

The_above-quoted act was formerly known as the Webb-Kenyon
law which was retained in force by the 1935 act. It, however, Thas
no penal provision, and therefore, no criminal prosecution could be
based thereon. .

Then in 1936, Congress passed the Liquor Enforcement Act of
1936, which was approved June 23, and became effective 30 days
later.

Senator Kixa. Is that the one under which you elaim no enforee-
ment is possible? L. . '

Senator Lee. That is right. This act was passed to muke the
twenty-first amendment effective. It was the law that followed the
adoption of the twenty-first amendment. It was intended to provide
a_penalty in order to make the twenty-first amendment. effective,
The Members of Congress, both the House and Senate, evidently had
in mind when voting for the passage of the Liquor Enforcement Act
of 1936, that they were thereby vitalizing the twenty-first amendment.

There was the feeling when this law was passed that the party

ledge of protection to the dry States had been fulfilled, hecause the

anguage of the twenty-fist amendment says that the importation
of liquor into States in violation of State laws is prohibited, and
the Liquor Act of 1936 was to vitalize this part of the amendment.

The particular section of the Liquor Act of 1030 that was to make
effective this ﬁ;uamnty of protection is found in section 3, which
provides as follows, and I hope you will follow this, because this is
the point at issue:

(a) Whoever shall Import, bring, or transport any intoxicatlug Hquor into
any State In which all sales (except for sclentific, sacramental, medicinal, or
mechanical purposes) of intoxicating liquor contalning more than 4 per centun
of alcohol by volume are prohibited, otherwise than in the course of continuous
Interstate transportaticn through such State, or attempt so to do, or nxxist in
so doing, shail: (1) If such Hquor Is not accompanled by such pernit or
permits, license or licenses, therefor as are now or hereafter required by the
Jaws of such State; or (2) if.all importation, bringing, or trunsportation of
intoxlcating liquor Into such State Is prohibited by the laws thercof; be gullty
of a misdemeanor and shall be fined not more than $1,000, or hprisoned not
more than one year, or both.
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The Treasnry Depatrtment to whom we look for the enforcement
of this law was largely responsible for the language of this provision,
Reptesentatives of the Treasury Department sat in the counsels and
helped draft this provision, according to Mr. Stewart Berkshire,
Deputy Commissioner of Internal Revenue, I believe he is here this
morning, and I am sure he will say the same thmF.

There was certainly no feeling on the part of the Members of Con-
gress that theg:‘ha(l in the passage of this act, repealed the liquor-tax-
ing law of 1934, and removed the Federal protection from the States.
‘There was, on the contrary, the satisfied feeling that théey had dis-
charged their duty in accordance with the party pledﬁe and the
twenty-first amendment. The laymen were certainly un er the im-
pression that the dry States were given full Federal protection by the
passage of this law, because the law violators themselves who are
usually the first to find a loophole, never thought of attacking the law
never oiice raised the question of the applicability of the law. Had
liquor racketeers presumed for a moment that this law would not
protect the dry States, they would immediately have started a caravan
of liquor into the dry States. but this did not happen because they
were under the impression, as were most people, that the passage of
the Liquor Enforcement Act of 1936 strengthened the protection of
the States rather than destroyed it.

Officers of the law continuved to make arrests and prosecutions for
the importation of liquor into dry States, except the Federal agents
who operate under direction of the Treasury Department.

Here I wish to quote another pamgrash from Mr. Champion’s let-
ter. Bear in mina that he is assistant district attorney of the East-
ern District of Oklahoma. I quote:

After the passage and approval of the above act (the Liquor Enforcement Act
of 1838) this oftice continued with the prosecution of cases in this district
egnlust persons for introducing and transporting tax-paid whisky fromn elthér
Arkansas or Texas {nto Oklahoma. Arrests have been made altogether in such
cases by the United States marshal and his deputies.  After the passage of the
Liquor Enforcement Act of 1838, above quoted, investigators of the Alcoho! Tax
Unit refused to adopt the cases.

May I again call your attention to the fact that tho United States
marshals and United -States district attorneys continued to make
arrests and to prosecute after the passage of the Liquor Enforcement.
Act of 1936, but that the investigators of the Alcohol Tax Unit serving
under the Treasury Department refused to adopt the cases. 1 ask you
to bear this in mind because the straws show the way the wind is
blowing,

Senator Kixa, However, the district attorneys could have gono
ahead regardless of the attitude of the Treasury Departmenti

Senator Ler. They did, as he just said in his letter,

Then 1 have another letter from the United States marshal of
another district, which I will quote later.

Now, I wish to show that not enly did the Federal officers of dry
States believe that the Liquo» Enforcement. Act of 1036 was intended
to protect dry States from the importation of liquor but that officers
of wet States believed that_the law gave dry States protection and
offerd their Lielp to the Federal Government to effect that protection.

Mr. J. R. Ramsey, Texas supervisor, Tax Liquor Control Board,
on August 7, 1036, just a little bit over a month after the Liquor
Enforcement. Act hiad been approved, wrote a letter to Mr. G. H.

532153—38—pt. 4—1
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Moorenian, Federal investigator,” Alcohol Tax Unit, Wichita Falls,
Tex., in which he pointed out that he had evidence indicating that
lu‘uor' was being shipped from Texas into Oklahoma and offered his
full cooperation in prohibiting such importations.

Then a week later Mr., J. C. Palmer, district supervisor of Loui.
siana, Mississippi, and Texas, Internal Revenue Service, under the
Treasury Department, wrote to the deputy commissioner in Wash-
ington, D. C.,, and called his attention to the suspected importation of
liquor from Texas into dry States. The district supervisor wrote, in
part, as follows: :

It appears that the Texas Liquor Control Board is deslrous of cooperation
with this Bureau and such other governmental agencies as may have jurlsdiction
to Investigate violations of this character. It appears that under act of Con-
gress, June 23, 1938, effective the thirtieth day following its cnactment (Public,
No. 807, 74th Cong., H. R. 8368), sectlon 6 places viotations of this character
under the jurisdictlon of this Department. ¢ ¢ *

Now, that is the district supervisor. It is quite evident that Mr.
Palmer, acting district supervisor of the Internal Revenue Service
for three States, also believed that the Liguor Enforcement Act of
1936 “places violations of this character under the jurisdiction of this
Department,” the Treasury Department,

ow, the Members of Congress who voted for the Liquor Enforce-
ment Act of 1936 believed that it gave Federal protection to the dry
States. The liquor racketeers evidently believed that the law was in
effect and gave protection to dry States. The district attorneys of
the dry States and the United States marshals evidently believed that
the law was effective in the protection of dry States. The Liquor
Control Board officers of wet States believed that the law was in.force
in the protection of dry States, and even members of the internal-
révenue organization evidently believed that Congress had some pur-
pose in passing the Liquor Enforcement Act of 1936.

But surprise of surprises, out of a clear sky, the General Counsel
of the Treasury Department announced on the 27th day of February
1937 that the Liquor Enforcement Act of 1936 did not protect dry
States from the importation of liquor. Seven months after the law
had been effective, the Treasury Department strikes it down,

This decision on the part of the Treasury Department was not the
result of a lawsuit, but it was on the initiative of the Treasury De-
partment itself.

The Cramyan, Did they contend that the Department of Justice
had jurisdiction and not the Treasury Department?

Senator Lee. I never saw such contention. That was not the basis
on which they struck it down.

This opinion was rendered in a memorandum for Mv. Harold
N. Graves, assistant to the Secretary of the Treasury, and was signed
by Mr. Herman Oliphant, General Counsel for the Treasury De-
partment, and sets forth this sentence in the last paragraph:

The laws of Oklahoma have not provided for a permit system; therefore,
that State may not reccive Federal protection under the Liquor Enforcement
Act of 1030.

It must be recalled that the State of Oklahoma was born dry.
It is the one State that has prohibition written in the State con-
stitution. When Oklahoma became a State in 1907 it came into
the Union with prohibition written in its constitution, the supréme
law of the State. Since that time it has, of course, passed statutes
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making effective this constitutional. prohibition. -The laws of Okla-
homa, as do the laws of other dry States, exempt the sale of alcohol
for certain purposes, namely, scientific, sacramental, and medicinal

ur, S, X )
P The liquor laws of Oklahoma have been in effect, therefore, since
statehood, and have been operating with as much satisfaction as
laws of that nature usually operate, and the twenty-first amendment
specifically provides that the importation of liquor into States in
violation of the laws of those States is prohibited. . .

Senator Kixg. Was not that statement of Mr. Oliphant really an
invitation for the States to supplement their laws by providing for
the permit, so that if they did then the dry States would be pro-
tected? The sentence which you read indicated, or it was an intima-
tion, that because they had no permit system therefore.the law was
not applicable.

Senator I.ee. May I read this paragraph? I think it will answer
the permit argument.

Senator Kino. All right, .

Senator Lxe. Sections 2596 and 2601, Oklahoma Statutes, 1931,
make provision for alcohol for scientific institutions, universities,
and co}leges, hospitals, and bonded apothecaries, druggists, and phar-
macists. Under the provisions of section 2596, supra, the Governor
is authorized and empowered to prescribe rules and regulations in
accordance with the constitution and laws of the United States
for the sale of alcohiol for these excepted Y(ur‘poses and in accord-
ance with this provision of the statutes of Oklatioma Governor Mur-
miT promulgated such rules and regulations as the law required.

ow, evidently, the State of Oklahoma iustituted a permit system
that measures up to the desires of the Treasury Department, but
Mr. Oliphant, General Counsel for the Treasury Department, states
that the laws of Oklahoma have not provided for a permit system,
therefore that State may not receive Federal protection under the
Liquor Enforcement Act of 1936. )

n_this regard the question might be raised in your mind: Is
Oklahoma an exception? Does the law protect the other dry States?
To answer that question it is only necessary to read a paragraph
from the circular sent out from the Treasury Department under
date of April 16 to the district supervisors, quoting:

It {s understood that there are now no States, Yo which this act applles, that
bave permit or license systems covering fmportations of liquor,

Therefore, it is evident that Oklahoma is not an exception, but
all of the dry States have fallen short of Mr. Oliphant’s require-
ments in order to enjoy Federal protection. o

Now, in faiiness to the General Counsel, it should be stated that
there is one other 'provision in the Liquor Enforcement Act of 1036
which would entitle dry States to Federal protection; that is, if the
States prohibited all importation of liquor without exception for any
purpose whatever, then they could enjoy Federnl protection from the
meortatmn of liquor. According to the opinion of Mr. Oliphant,
only where the States measure up in one of these two provistons ¢an
they enjoy Federal protection—that is, prohibit all liquor without any
exception or else have a permit system that meets his requirements—
and no single State in the Union met those requirements, According
to the decision rendered by the General Counsel of the Treasury De-
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artment, tht makes the 14w null and void, since there is not a single

tate in t'hb Union that prohibits a]l importation of liquor without a
giriglé exception, and since, according to the memorandum sent out
from the Treasury Department— : -

CTeds ilm%%fﬁtb'oh that’there aré how o States to which this act applies that
bhave perih o

b “or l!cfhbe'a’yatemb CoYering Importations ‘of liquor.

" Therefdre, séttion 3 6f the Liguor Enforcement Act of 1036 has no
purpose,‘sincs it does not apply to a single State in the Union. The
Elembex_'s of Congress who passed it were simply voting for three
pgkvr;?ph’s\df idlewords, " ' o '

_When Congress passes'a law, it is r{)mume'd that the different de-
partments of government will support that law. It'is presumed that
the law will have the full backing of all depdrtments of the Govern-
ment. Now, what happeneéd in the cass of the Liquor Enforcement
Act of 1936, which was passed for the purpose of carrying out the
twénty-fitst amendment? Was it aftacked by enemies 6f the Govern-
mentf No. Was it challengé Igr those who wished to profit by the
importation of Hquor into dry, Statest Noj it was not’ challenged.
Was it tested in a hard:fought:lawsuit with the liquor 'interests on
oile side end the Government stoutly defending the law on the othert
Noj; it was not tested in a lawsuit, It was beaten down by the Treas-
u}il'y Deipartment, an arm of the Government that should have been its
champion. : ‘

OnPFebruary 27, 1937, out of a clear sky, the General Counsel of the
Tréasury Départment, on its own initiative announced to the world
that- the Liquor Enforcement Act of 1936 did not protect the d
States from the importation of liquor. So far as 1 know, that is
unprecedented. Has any court ever'decided this case in accordance
with the decision of the ury Department? No.

"1 wish to quote again Assistant District Attorney Champion, who
writes as follows: L , ’

‘When this opinfon was called to my attention, I dld not agree with the ruling
of the General Counsel of the fr{‘egsu_ry Depattment, ang!'mbs:guqntlx 1 con-
tinuéd to prosecute persons in this distflct for Intréducing ‘aid’ transporting
whisky from Arkansas and Texas into Oklahoma. The question had not been
rajsed and presented to the court as to whether or not this statute was applicable
and enforceable in Oklahoma, and, naturally, I took the position that the law
was enforceable untll the Federal courts had held to the contrary. ‘

Now, may T quote from a letter written November 22, 1937, by
John P, Lo n, United States marshal of the northern ﬁistrie& of
Oklahoma, 8 months after this law had been passed, 8 months after
it had been announced null and void, in which he says:

Dran 3zxatos: T notice b{ the press that you are golng to take some action
with regard to the Importation of intoxicating liquors into Oklahoma. I am
very glad, indeed, that you are taking this in hand, and I want to give you
?hréetg ttthe situation as it is here, 8o that you may be fully advised regardin
atter, -
. On January 11, 1034, Cohgress passed an act prohlbiting the Importation of
41l intoxieat!ng liguors into iy terrltors.  Under this act 1 personally, with my
men, proceeded to catch those bringing In whisky from’the outslde territory,
and bave now slmost a reom full of tax-pald whisky which was being Imported
1'9.}30 ,tae‘smte‘s,ln violation of this act, and which we captured from those
rting. . R ‘ o . C
.. You understand that thé Tréasury Departirient issuea tevenue licenses to sl
intoklcating 1lquors In the 8tdt¢ 6f Oklahoma, and there was, up to July 1 of
B o e s oot inoy them Seaors. that the mhiks
¢ he cily of Tulsa. 0. su -thege, dealers that the yrhisk
Importéd from’ Arkansas and ﬁlt,ssourl. - "
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_ 7 The'Cuimuan; 1 niay say, Senator, in a- letter : from tha,sgp.erﬂ
counsal of thé Industria Alooixol Ynstitute, which wds written March
25, they said they have examined this amendment, and they respect-
full ‘suggested that the amendment would not fae germane to the
qgin'g reveriue bill and should not be attached as a rider thereto.
t-ig stated that-the purpdées and-objéct of ahy-amendmerit té such

sctd.silould be left for consideration of the Committee on ‘thé
udiclary., - - .- - S
Senator King is chairman of that subcommittee... I am wondering

if he can give ainy assurance to the committee that they are going to

take the matter uR: , e

Senator King. As soon as erou are going to take the tax bill out of
here it will be the first thing that the committes will copsider. - ..

Senator. Lee. Of courss gm i rsons or departments gre
against something th&% use every means of tage to prevent its

assage. In gogdfaith I would not offer this if kdid not feel it was,
in principle 3 enforced by

¥ 0 & revenue bill, g be
the' Reveny’ Qiq“or business hR

pd spirit, germane
¥’ Department.. Th always been
turned ovef to them.: iy werd the ondp that struckijt down, and

therefore#ou can seq that it)is simbly a gr¥ans to further yelay this.
edifte protectibn. Ifygur Statejlegislature
Sppeal’ t .the Trégsury De-
partmg } ye&r. In thefneantime
the lighor is flooding our e and the Tregéury e;ilartmen is doing
i they willj not en.

v ’ -7 H \
;Bv Department will wint to be
"X réegived a resolution Passed by

. Persopall Py sfjould be Pro §f from the
importatjons of liquor into th%ag‘- nd that the ] # enforced.

nato¥ Lee. Now, may Ir our atlentipfl to the ffct that this
letter of Logan wag'Written Novem , and ingt he writes—
I quote agaly: : Ty - .

“dfter ‘we had Just picked up $#0 truck loads of

whisky ® ¢ o,

Therefore, th ates marshal wga#dntinuing to prosecute
liquor violators undmm obgrbwt*he writes me November 22
that only a fow weeks before that he had picked up two truck loads o
whisky. I call this to yopr attention to further substantiate the state-
ment that it was the opinion of the Federal officers, contrary to the
niemorandum issued by the general counsel in February, 8 months
before, that the Liquor Enforcement Act of 1936 did prohibit the -
imgortation of liquor, - Coio . .

ou will see from these two quotations, one from the United States
Marshal of the Northern District of Oklahoma, who continued to
etiforce the law against liquot yiolators after the memorandum issued
bﬁy the ury Depar{ment, and the Assistant District Attorney of
the Eastern District of Oklahoma, who also continued to prosecuts
violations of the liquor law after the Treasuty Department had an:
nounced that the Liquor Enforcement Act of 1936.did not apply.
: Now, to continue the letter from United State Marshal John nt
- A few Weeks ago, after we' had Just picked up two Vruck ldads of Whisky,
Captain Burkett, who represents; the alcohol fax unit for scvetal States; came
bere and held a conference with the United States Attorney Mauzy and myselt
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__ with regard to the matter and brought an opinion from Washington that we
should not aby longer molest these importers because of a certain act passed later
which cast some doubt upon the authority to do so.

That answers your question, Senator King, as to why we could
not go ahead. It was because they sent down and had the. district
attorney and marshal to stop molesting them as they brought in the
Ytiquor. He said:

Ko I gave orders to my men to not trouble fmporters of intoxicating liquor.

Senator ConNaLwy. Is that prosecuting for not paying tax?
Senator Lee. Noj for bringing it into the State in violation of
the law, He continues:

Of course, had the second act (referring to the Liquor Enforcement Act of
1038) not been passed, the first act (that fs, the liquor law of 1934) is suf.
ficlently clear and plain enough so that the marshal's office would clearly
understand what his duty was and could enforce it against all importation
fnto Oklahoma. .

That is the law of 1934, but the law of 1936, according to the
Treasury Department, repealed that. In other words, accordin
to the decision of the Treasury Department, the Liquor Act which
Congress passed in 1936, repealed instead of strengthened the prohi.
bition laws that protected dry States.

Therefore, let me ask you: Do you think that the members of
Congress intended to repeal protection from the dry States? The
courts in interpreting laws quite often.look to the intent and spirit
of the law. In this regard I wish to quote from a few decisions
referred to in a brief prepared by Judge Sam H. Lattimore, Assist-
ant Attorney General of Oklahoma.

In Ozaiwca v. United States, 360 U. 8. 178, 07 L. edition 199, 43 8. Ct. 65, the
Court said:

“It I the duty of this court to give effect to the intent of Congress. Pri-
marily this intent Is ascertained by giving the woids thelr natural significance;
but if this leads to an unreasonable variance with the policy of the legislation
as a whole, we must examine the matter further. We may then look to the
reason of the enactment, and fnquire into its anteredent history, and give it
effect in acordance with its design and purpose, st crificing, If necessary, the
liternl meaning in order that the purpose may not fail.”

,l;l Barrett v. Van Pclt (268 U. 8. 85, (9 L. ed. 857 45 S. Ct. 437}, the Court
sald:

*“The court will not be prevented from giving effect (2 n legislative intention
of which it Is satisfied by a too rigid adherence to the very word and letter of
the statute.”

In Sonthern Sarety Co. v. United States (23 Fed. (24) 55), e Tirenit Court
of Appeals, Eighth Clrcuit, In an opinion by Judge Sanborn, sald:

“One of the cardinal rules for the construction of a statute is that it must
be given a rational, =ensible construction, and that, if this be consonant with
its terms, ft must have the interpretation which will advance the remedy and
repress the wrong.”

In Rodrnbough v. United Statcs (25 Fed. (2d) 13), the Circuit Court of
Appeals, Third Circult, stated the rule as follows:

*The fundamental of statutory construction §s that courts shonld ascertain
and give effect to the Intent of the legislative body. When, because of doubt-
ful langnage In a statute, two possible intentlons appear, the courts must
select the one which is mtional aud sensible, and which bears most directly on
the oblect which the leglslative body sought to obtaln, or the evil which It
endeavored] to remedy or avold.”

Now, with reference to the Liquor Act of 1936, does anybody be:
lieve that it was the intent and purpose of Congress to pass a law
that did not apply to a single State in the Union, so far as protection
is concerned, but one that repealed the protection for the dry States
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that we were alréady receiving? And yet that is the interpretation
Pliced upon this statiite by Mr. Oliphant, the General Counsel of the
Treasury Department.

The decision itself is not one that would be readily agreed to,
Judge Sam Lattimore, Assistant Attorney General for the State of
Oklahoma, has prepared a very able brief and filed it in the Tenth
Circuit Court oP Appeals in which he disagrees vigorously with the
opinion of the general counsel of the Treasury Department. I wish
to quote a reference from that brief:

Again it was the defendants and not the Government who contended that the
Federal act was not applicable. It was argued that before the Reed anmend-
ment could be applied, the laws of Tennessee must establish absolute and com-
plete prohibition of intoxicating liquor without exception. The distelct court
refused to so hold. The conviction of the varlous defendants was atfinmed by
the circuit court of appeals. We quote merely the first paragraph of the
syilabns. which is as follows:

“To »eivler the Reed amendment (Act March 3, 1917, sec. 5 (Compt. S:. 1918,
secs. 873%a, 103872-103%7c) ), prohibiting the transportation of liquor in inter-
state commerce, except for certnin purposes, into any State ‘the Iaws of which
prohibit the manufacture or sale therein,’ of Hquors for beverage pirposes, ap-
plicable to a State, {t must have adopted & general policy of prohibition through-
out its territory ; but it {s not essentlal that such prohibition should be lterally
without exception.”

That is right in the face of the General Counsel’s decision,

Senator Kina. May I ask you a question?

Senator Lee. Yes.

Senator Kixo. You have State statutes that are dry in character?

Senator LeE. Yes.

Senator Kixa. That is, statutes prohibiting the transportation and
sale of intoxicating liquors?

Senator Lee. Yes.

Senator Kixa. Have you, notwithstanding the opinion of M,
Oliphant, gone ahead and tried to enforce your State laws?

Senator fms. Oh, yes, we have.

Senator Kixa. In the State courts, I mean,

Senator Lee. Yes.

Senator Kixa. Why cannot you enforce the law? .

Senator Lre. When they are coming in truck loads and they
are armed with these Federal licenses, 339 of them in one district,
and they can sell to them because they have got the Federal licenses,
why, it is an impossible task.

nator Kine. It seems to me that your district attorney or your
attorney general ought to enforce that State law.

Senator Lee. We are doing our best.

Senator Kine. Your attorney general ought to enforce the State
law and tell the Federal Government to go to pot if they interfere
with the State law, because with the repe&ﬁ of the eighteenth amend-
ment it restores the matter to the State and the gtate can pass a
law interdicting the transportation and sale of intoxicating liquors
into the State. It seems to me you ought to enforce your own law,

Senator BuLkiey. I think we are pledged to. help the State,

Senator Kina. I agree with you. 1 see no reason why the State
should not enforce their own law.,

Senator BuLkeey, They should; but we have to do our part, too.

Senator Lee. It is_rather difficult for a State officer, when tha
Federal Government has offered them an invitation to go ahead and
ship in, and then arm them with licenses. I ask you if that is in
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. keeping with the President’s statement, saying, “We, as Democrats,
must and: will, rightly and morally, enablé the States’{ -Is that-en-
abling them? - Then the Democratic platform says, “We demand
that the Federal Government effectively exercise its power to enabla
the States to protect themselves.” I have a letter from the district
attorney that says they absolutely are clogging the highways with
bootleg liquor. :

Senator Barxirey. But they have Federal licenses suthorizing the
shipment and sale, : : ,

nator Lee. I never saw one.

The CuairmMaN, They were issued to protect the fellow in the State
from prosecution by the Federal Government. We amended the law
the last time and the Supreme Court, I understood, or some'court,
{nmed‘ on ‘the proposition that they could net, in (fry States, issue

hese licenses.

. Senator Lee. They ought to be issued so that they are null and void
and revoked when used in dry States. . ‘
. Senator HerriNg. You are right; they do issue those in States
where it is contrary to the State law. , . '

Thg Cuarman, The Supreme Court invalidated the law that we

assed. :
P Senator BarkLey. They held it unconstitutional. '

b;l‘};e Cuamrman, That is what I wanted to ask the Department
about.

Senator Lee. Assistant District Attorney Charles N. Champion
writes me under date of February 14, 1938, as follows: .

On December 21, 1938, the United States grand jury iin the eastern judicial
district of Oklahoma returned an indictment against one Ermon Dunn, charging
him with Introducing and transporting 45 cases of tax-paid liquor from Fort
Smith, Ark,, into the eastern district of Oklahoma. Dunn was tried and con.
victed In the Federal court and sentenced to serve 1 year In prison and assessed
a flue of §1 on execution. Dunn appealed from the judgment and sentence to
the tenth circuit court of appeals and on appeal raised only one ground for
reverzal of the case, and that was that the search and selzure of his automobile
by Federal officers without a search warrant was unlawful and a violation of
his constitutional rights. ,

In September 1837 I went to Denver, Colo., and appeared before the circuit
court of appeals and argued this case. No question was rafsed by the defendant
as to whether the act was applicable or enforceable in Oklahoma. After this case
had been argued before the circuit court of appeals the attorney general In-
structed this office to file a supplemental brief fn the Dunn case presenting the
views lor the Treasury Department as dlisclosed by the ruling of the general
counsel.

Here we see the unprecedented situation where one armi of the
Government, an administrative arm, set up to enforce the law in
opposition to the belief on the part of Congress that the law pro-
hibited importation in dry States, in opposition to the belief on the
part of the district attorneys and the United States marshals that
the law prohibits the importation of liquor, in opposition to the belief
on the part of the liquor racketeers, In opposition to the belief on
the part of the people of the United States that dry States are pro-
tected from the importation of liquor, and in opposition to the pre-
sumption in favor of every law, until that presumption has been over
ruled by a court of law, we see the arm of the Government charged
with the enforcement of a law, securing the aid of another arm of
the Government, namely, the Department of Justice, in this unprece-
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dented beating down of a law, in this unheard-of nullifying of a law
without court decision, - : C e -

In this case what was the defendant’s claim for appeal? Was it
that the 1936 Liquor Enforcement Act was not applicable? Noj; he
aﬁ)pealed on other grounds, It was left for the Government that
should have been the champion of the law to come forward in defense
of the defendant, the violator of the liquor law, with a supplemental
brief in which it is argued that the law 1s null and void.

Tet me ask you if this is in accordance with the party pledge,
which says:

We demand that the Federal Government effectively exercise its power to
enable the States to protect themselves agalnst importation of intoxleating
liquors In violatfon of thelr laws.

Do_you think in this case the Fedoral Government is effectively
exercising its power on the side of the States in their efforts to protect
themselves ug‘ainst the importation of liquor? On the contrary, this
arm of the Federal Government is effectively exercising its power
to beat down the law, ’

. T]l_elll, again, may I quote the language of the President, in which

e said:

We, as Democrats, must and will, rightly and morally, enable the States to
protect themselves against the Importation of futoxicating liquota where such
importation may violate their State laws.

Again contrast in your mind this language with the attitude of the
Treasury Department in removing protection from the States. Then
call to mind again the vigorous, clear, unmistakable language® of the
twenty-first amerdment, which says that the transportation or impor-
tation into any State of intoxicating liquors in violation of the laws
thereof is hereby prohibited.

Then, again, picture for yourself the situation of the legislative
branch of the Government being entively thwarted in its purposs by
the executive branch of the Government, to whom Congress looked
for enforcement, assuming the role of judge and nullifying the act
of Congress by stating in effect that Congress lias pa a silly law
which has no meaning. It has no effect. It does not apply to a
single State or Territory. It is a dead letter. Congressmen and
Senators who support it liave been made to appear foolish by passing
a law ¢hat has no effect. This law does not apply to a single State
in the Union. We passed a farce, a null, a nothing.

Is it your opinion that the Senators and Congressmen who voted
for the i(Exor Enforcement Act of 1936 had in mind that it was to
have no effect other than to repeal Federal protection from dr
States? It is my contention that Congress fully intended that this
law be put into effect—the twenty-first amendment—which guarantees
protection to the dry States.

May I ask you to go a little further with this contrast of how the
Treasury Department has nullified the pledge of the (Party, the Fledge
of the President, the constitutional amendment, aud the act of Con-
gress, by calling your attention to the letter of United States Mar-
shal John Logan 1n which he points out that in his district alone, the
Northern Judicial District of Oklahoma, there are 339 Federal liquor

riits or licenses, and that there are 116 in the city of Tulsa alone.

hese permits are turnished by the Treasury Department.
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May I read another paragraph from United States Marshal
Logan’s letter: : .

Another thought along this line that wonld stop the importation of whisky
fnto Oklahoma also would be an act to prohibit the Treasury Department from
selling & revenue liceuse for the sale of intoxicatiug liquor in dry territory. As
it is, as I have siated, there are 339 dealers in this district who have reveunue
Hcenses and who sell tax-paid whisky; that is, whisky that has boen mmade in
onts*de States legitimately under the revenne law and bears the proper revenue
stamjt.  If the revenue department was not allowed to sell revenue licenses
to whisky dealers, then the marshal's office could stop all sale of tax-paid
whisky in a dry State, whercas the S1ate authorities now seem to pay but very
little, if any, attention to it.

Let me ask you is the sale of these liquor licenses which permit the
holders to sell liquor in dry States in keeping with your idea of hoiv
the Federal Governmment should effectively exercise’its power to en-
able the diy States to protect themselves, or is that in keeping with
President Toosevelt’s words when he said, “We, as Democrats, must
ad willy rightly and morally, enable the States to protect them-
selves,” or is it in keeping with the letter or spirit of the twenty-first
amendment?  On the contravy, it is a violation of all three,

Now, adil to that the fact that without challenge or lawsuit, with-
out provocation, the Treasury Department announced to the world
that the dry States have no Federal protection, that liquor can be
brought into the States in violation of State laws, and we will furnish
liquor licenses to those who wish to sell liquor in these States, and
the States are lelpless, because we liave notified the Federal officers
that they are not (o raise a finger.

Scn1ator Vaxpespere. Did you say that was a Treasury announce-
ment

Senator Lee. I am paraphrasing it. Yes; that is a Treasury an-
nouncement. ‘That is what it amounts to, They told the Federal
officers, the district attorney, and the marshal, without securing the
aid of the Justice Departient in doing it, they told them not to make
arrests, not to file cases, and not to touch these fellows.

Senator CoxNarvy. Senator, when you complain about issuing Fed-
eral licenses, in my State, under prohibition, the issuing of Federal
licenses lins helped the State to enforce the law, because all the State
had to do was to introduce the Federal license. That raised the
oresiumption that the fellow had engaged illegally in selling liquor.

f they did not issue the licenses you would not have that probf.

I believe we ought to protect the dry States, but I am just making
the point that the Federal (fovernment, in issuing a heense, does not
necessarily license the violation of the State law, it just taxes his
Federal businéss. The State can come in and prosecute him if he
violates the State law.

Senator Lre. We have got a case there of a man with 45 cases of
liquor. The grand jury of the district did its part. The Govern-
ment itself initiated the defense for Ermon Dunn who was facing a
penitentiary sentence of 1 year. A United States marshal had ar-
rested Ermon Dunn, liad caught him red-handed with 45 cases of
liquor; the district attorney had done his duty; the Federal court
had done its duty, and the criminal had appealed on the ground that
the search and seizure was without warrant, but the criminal now has
a strong champion on his side, The Attorney General of the United
States has divected the district attorney to file a supplemental brief
in behalf of the liquor violator.
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Nov, therefore, I submit to you that the dry States are now with-
out-protection from the Federal Governmrent and that.the Treasury
Department that prepared in large part, if not n!logetheri the
language of the Liquor Enforcement Act of 1936, and then declared
it null and void in 1937, is entirely out of harmony in its attitude
with the pledge of the party, the President, and the twenty-first
amendment; and, further, that liquor is llooding the S‘taw of Okla-
homa in violation of our laws, and that the Federal Government is
giving no protection. Not only is the Federal Govermment giving no
protection, but the attitude of the ‘Treasury Department is aiding
and abetting the violation of our laws.

Our legislature will not meet for a year; therefore, we must look
to the passage of this amendment for the protection of the States
in keeping with the pledge of the party, the President, and the
twenty-first amendment. . .

This amendment will give dry States protection. ‘The third con-
tention is that this amendment will give the dry States that protec-
tion. It is in keeping with the Liquor Enforcement Act of 1936, It
simply plugs a technical leak created by the voluntary decision of
the Treasury Department. 1t is in full keeping with the language
of the twenty-first amendment. It simply, in the Ianguage of the
amendment itself, says that:

(a) Whoever shall Inport, bring, or trausport any futoxieating liquor futo
any State In which all sales (exeept for sclentifie, sacraméntal, medicinal, or
mechanieal purposes) of fntoxicating lquor are prohibited, otherwise than in
the course of continuous Interstate trausportation through such State, or nt-
tempt so to do, or assist in so doing, =hall, if the fmportation, bringing. or
tratsportation of such intoxleating lqguor Into such State Is prolihited by the
laws thereof, be gullty of a misdemeanor and shall be fined not more than
$1,000 or fmprisoned not more than one year, or both, All intoxicating llquoe
imported, brought, or trausported into any such State, otherwise than in the
course of continous interstate transportation, through such State, except when
consigned to a deater In intoxicating liguor for sclentific, sacramental, medicinal,
or mechanical purposes, shall be presumed to have beea lmported, brought, or
fransported into such State contrary to the provistons of this seetion, and the
burden of proof shall be on the claimant or the acvused fo ‘rebut such

presumption.

(L) For the purposes of this section “intoxicating lquor” shall be defined fn
the manner {n which it is defined by the laws of the State Into twhich it Is
imported, brought, or transported.

Now, may T summarize my arguments. First, I have })oime(l out
that this qdmlmstl_n!ion is committed to the protection of dry States
from the importation of liquor as evidenced by the language of the
twenty-first amendment which says—

The (ransportation or importation into any State, territory, or possession
of the United States for dellvery or use thereln, of intoxicatlng liquors, in
violation of the laws thereof, is hereby prohibited.

Second, T have shown that due to the voluntary striking down of
the Liquor Enforcement Act of 1936 by the Treasury Department,
tl;ol_btntes are left without Federal profection from the importation
of liquor.

And finally, I submit that this amendment. will give protection to
the dry States, and {as!g that it be accepted by the committee,

The CuatrmanN. We will meet this afternoon and hear the views of
the Treasury Department on this proposal,
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AFTERNOON SESSION

(The hearing was resumed at 2:30 p. m., at the conclusion of the
recess at noon.%

The Crarstan, Mr. Magill, you heard the statement of Senator
Lee this morning with reference to the failure of the Government to
cooperate in the matter of law enforcement, and you heard what he
said with reference to Mr, Oliphant’s opinion. Do you desire to say
anything with respect to this matter, or will some other representative
of the Treasury Department make a statement? .

Mr, Maoitr. T have asked Deputy Commissioner Berkshire to coms
up here, who was in charge of the Alcohol Tax Unit, because I think
that he is thoroughly familiar with the situation.

The CrAmsan. All right, Mr. Berkshire,

STATEMENT OF STEWART BERKSHIRE, DEPUTY COMMISSIONER
OF INTERNAL REVERUE, TREASURY DEPARTMENT

Mr. Besksmire. Mr, Chairman, the Liquor Enforcement Act of
1936, passed on June 23, was passed after careful consideration by
officials of the Treasury Department and after careful study by mem-
bers of committees of Congress. It was drawn in an efort to get
away from some of the obnoxious provisions of prohibition, the prose.
cutions for small possession cases, and an endeavor to stop Fiquor
at the State line, to obviate the necessity of an investigation of each
and every shipment as it approached and crossed the State line. It
was intended that the State do something if it really wanted protec-
tion from the Federal Government.

The administration did promise, I take it, to enable the State to
protect itself. 1 think that is the language as quoted by the Senator,
not that the Federal Government would build about every dry State
a wall and thereby prevent every shipment into that dry State—an
impossible task, we take it.

it was believed that if the State, if it is really dry, could either
prohibit all importations of liquors within its borders or if it desired
to permit importations for certain purposes, excepted legitimate pur-
poses, siuch as medical, sacramental, scientific and mechaniecal ’lpur-
poses, inat it put a permit requirement on those im&)onations. hey
would not be many, and it would not be a difficult problem for the
State to enforce. We have never had any objection from any dry
State to the provisions of this act.

Senator HerriNa. I want to make one right now then.

Mr. Berksuire. There has been no reason presented, and we have
conferred with present officials from States Wh{)this might not rea-
sonably be met, Senator. It is the Treasury Department's consid-
ered opinion, not only from the standpoint of the possibility of ade-
quate enforcement by the Government, but from the standpoint of
efficient and adequate protection of the State, if the State wants it,
that the present act be utilized, and we believe that the State might
get protection by meeting these simple requirements. .

Senator Barey., How can the Statc get protection when the United
States Government, has full control of the instrumentalities of inter-
state commerce and permits the shipment of liquor into the prohibi-
tion State? Now, you answer me that. You say we could get the
protection. How could we get protection under those circumstances?
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Mr, Berksaire. Under the present law, Senator? -

Scnator Bamey. I just want to know how we would get the pro-
tection, .

Mr. Bergsuire. It is thought they would get it under the present
law, if the State of Oklahoma, as an illustration, either prohibits all
importations or chooses to authorize the importation for medicinal
purposes, as it does, and requires that these importations be accom-
panied by permits. ‘Then the officer may determine when he finds an
importation approaching the border or anywhere within the State on
the way to one of thess legal dealers, if it is accompanied by a permit,
he knows immediately whether there is a violation without following
that shipment to determine whether or not somewhere it is going to
violate some law of the State. The mere finding of the shipment
crossing the State border without something to indicate that it is for
a legal or an illegal purpose in itself is not a prima facie case, and no
reason for seizure—no probable cause to seize the shipment.

Senator Herrixa, Mr, Chairman, we are not blaming the Treasury
Department, because I think they are carrying out the terms of the
law; but I would like to have someone justify to me the sellinﬁ of
permits and taking money for them within my State to do n thing
which is illegal and not permitted under the State law. We have
none of those things.

The CuairyaN, That is the thing that I thought the act of 1936,
that we passed, prevented. We tried in the law, use I know that
I offered the amendment—and did not the Supreme Court come in
and invalidate that law? .

Mr. Brrrsnuire. No, sir; I don’t think so, Senator.

The Cratrman. What §s the situation with respect to that?

Mr., Bsrgsuire. The situation with respect to the sale of stamps,
Senator, in all States?

g The CuairyaN, I know I have had that general complaint in my
tate,

Senator Barkiey. It has never been regarded as a permit. I re-
member when I ran for Congress the first time, I advocated the pas-
sage of & Jaw that would prohibit the issue of a permit by the Fed-
eral Government to sell liquor in dry territory.

Senator HerriNg. That is what I should like to have explained.

Senator Barsrey. The court held that it was not a permit, that it
}was a tax levied upon the sale of the liquor of the dealer, whoever
le was.

Senator HerriNe., He is not permitted to sell it.

Senator BArgLEY. Noj it is not regarded as a permit.

Senator HerriNg. It authorizes a tax on an illegal act.

Senator Barkrey. If he sells liguor without paying the tax, he is
violating the laws of the United States, and so every time a man is
indicted in a Federal Court, he is indicted for an offense described
. a8 selling spiritous or malt liquors without the payment of the tax
required by the Government. ‘That was the difficulty. I tried to get
legislation of that sort, but I could not do it, because it was not re-
garded as a permit. It is not now regarded as a permit; it is merely
a f('tl)'llection of a $25 tax levied upon a man who is engaged in the sale
of liquor.

Mg. BsresHire, That is right,

Senator Kixa. In my State, the State has control of the liquor, but
many persons there have a license, one of these certificates.
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Mr. Bergsuige, Stamps.

Senator Kine. They are prosecuted under the State law if they are
violating it.

Senator Herrixe. But there are 2,000 people paying a tax to do
something which is illegal under our law,

Senator Kixo. When a man has one of those licenses or whatever it
is from the Federal Government, we used to regard that as prima
facie evidence that he is violating the State law.

Mr. Berxsmire. This is a receipt and not a license [reading from a
tax receipt]:

The payment of the tax imposed by the internal-revenue law £hall not be held
to exempt any person from any penalty or punishment provided by the laws of
any State for carrying on the same within such State or fn a manner to author-
fze the commmencement or continunnce of fuch trade when ft fs contrary to the
laws of such State.

Senator Herrine. Why should you take money from a man when
you know that he is prohibited by the State law from doing the thing
that you are collecting the money for?

Mr. Bergsuire. The statute imposes the tax on the individual, not
the individual in Oklahoma or Texas or New York, but every ndi-
vidual in every State. In other words, to satisfy the uniformity
provisions, as I understand it, it has got to be left in just that way.
The Supreme Court in the Constantine case (288 U. S. 287), when it
overruled the penal provisions of the statute imposing a $1,000 tax
on a person who carried on the business of selling liquor in a dr
State, the Court in that case said that it was unconstitutional with
respect to the $1,000, but that the $25 that he had paid was paid
properly, and in accordance with the law,

Senator Gurrer. Who drafted thist Mr. Oliphant, or Mr. Alex-
ander, or what Treasury official?

Mr. BeaksHir, It was prepared in the Treasury Department.

Senator Gurrey. They prepared it with the idea of enforcing the
liquor law in dry States}

{r. Berksuire, Yes, sir. .

Senator Gurrey. And Mr. Oliphant writes a letter saying that
they cannot enforce it, is that right? According to Senator Lee's
statement ?

Mr. Beresnire, You are speaking now of the opinion that Mr.
Olif)hant rendered with respect to whether or not this act applied to
Oklahoma?

Senator Gurrey. That is the case I have in mind.

Mr. BergsHIRE. Yes.

Senator Lex. Does it apply to any dry State?

Mr, Bersuire. It does not apply to any State and it was not con-
templated that it should unless its requirements were met,

Senator Lze. It was intended to repeal the law of 19341

Mr, Besksmire, It did repeal the law, necessarily by implication
os it did by express provision as I understand; yes, sir.

The Cuamstan. Let me ask you if this is the law that you have
reference to. This section 403, special excise tax on carrying on
liquor business. Is that what you are discussing?

{r. Bergsuire. That is 701, is it not, Senator?

The Cuairman. Yes.

Mr. BerxsHIRE. Yes, sir,’
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The Ciamrsran. Is that the same matter that the Supreme Court
passed onl .

My, Berkshire. It held that the penal provisions of section 701
were unconstitutional, but that the provision which levied a tax of
$25 on every dealer whether in a dry State or not, was legal and
proper.

Senator Gurrey, That is not a new tax, that $251

Mr. Berxsuire. No.

Senator Gurrey. And there it put a revenue license on?

Mr. Berksuige. That is right.

The Csiatrytan, What is the opinion of the lawyers who have
looked into this matter with reference to re‘)ealing the right of the
Federal Government to sell these permits that yon have as an ex-
hibit liere, in dry States, in States where the law Tas said that liquor
could not be sold? It is a difficult matter for some of us to explain
to our constituents—after we passed the constitntional amendment to
say that the dry States were going to be protected, and the Federal
Government is now issuing these permits in those dry States, I have
not been able to explain it. I do not see any logic in it.

Senator CoNNatry. Mr. Chairman, let me suggest right there. Ido
not regard the Government doing that as rea Iy a lundrance to the
enforcement of the State law, because the law requires that you post
it in the place of business, does it not? The license?

Mr. Berksuire, Yes.

Senator Coxyarvy, If you go into a_bootlegger’s place, the first
thing you would see is a Federal liquor license which 1s presumptive
evidence,

Senator Herriya, Here is the hindrance in that.  You know that
the bootlegger does not fear the State authority like he does the
Federal authority. And the possession of that permit by him is
something that is difficult to reconcile,

Senator Coxvarry. On the other hand, suppose he does not pay
{hat tax at all. Suppose the Federal Government does not tax him?
You have not got anything more on him.

Senator Herrine. Surely you have.

Senator Connyarvy. What have yout

Senator Herrine. Perhaps the Government will cooperate with
us then. He thinks that he is taxed by the Government to violate our
aw,

Senator ConxNarry. I am in favor of the Webh-Kenyon Act. Has
that been repealed?

Mr. Berksinre, Yes, sir; but reenacted.

The Cuasmstax, When?

Mr. Bergsine, They never had a penal provision in that, Senator,
in the first place.

The Cuamsrax. But. I can understand Senator Connally’s proposi-
tion that a fellow is foolish to go into a dry State and get one of
these permits, because it is evidence as against the State au-
thorities prosecuting him for violating thie law. It almost makes
a prima facie case, and yet, so far as my State is concerned, the
overwhelming evidence is, and you eannot convinee them otherwise—
twh): slno;akl the Federal Government isswie these permits in dry
erritory
. S(-nn?or CoxxaLvy. It is not a permit; it is a niere license; it is a
ax.



106 REVENUE ACT OF 1938

The Cramyax. Well, that is the situation.

Senator Coxxarry. In my State, where they ave allowed to sell
liquor, you tax him, You put a $25 tax on the fellow that is in
the business of selling liquor, and why should you exempt him
in Oklahoma or any other State and not in my State?

Senator Hrnmixa. Because our drug stores do not sell liquor.
Under our State law, he does not sell it,

Senator Coxxatry. But he is subject to the Federal tax, I want
to help the dry States, but I do not regard the issue of this $25 tax
as & hindrance to the enforcement of the State law. .

Senator Herxixe. It has been with us.

. The Cuanviax, It. does not show that the IFederal Government
is cooperating with the dry States in the enforcement of this law,

Senator Bawky, If we give notice to the State that we have sold
this license to a man in the State, and now if the State wishes to
enforce its prohibition laws, all it has to do is to say that the posses-
sion of this license is prima facie evidence of having liquor in the
State. Why does that not put the burden on the State, and at the
same time sgi\’e them full authority to control this liquor traflic as
far as the State could go?

The Cuamryan. That would be very helpful in the prosecution by
the States,

Senator Kino. No man can show this license and plead that as im-
munity and plead that as protection from violatign of the State laws.
I would like to ask Senator Ice, us I did this momingf why they
did not go ahead and enforce their own State laws? The frouble
is that the State wants us to enforce their State laws.

Senator Herrino, Noj they do not. )

The Cramraax. “'hge are we maintaining a prohibition force
maintaining great numbers of agents in the Government service an
they are in my State, which is a dvy State; why are we doing it if
they ar;s not going to render assistance to the State authorities in the
matter :

Senator Kixe. It is not the obligation of the Federal Government
to enforce State statutes.

Senator Burkiey. I think what Senator King said is exactly
right. T should think that a sale of liquor in a %tate in violation
of the law of the State is not a violation of the Federal law at all,
but I do not think Senator lee’s proposition goes to that. It is
directed to the proposition of shipping li(klllor into the States, and
that is our business, and it is expressly in the Constitution that it is
unlawful to do that, ,

The Cuarrmay. I thought that was prohibited by the Webb-Ken-
yon law, and you say that was repealed and there was no penalty
attached to it? -~

Mr. Berksuire. That is correct, Senator,

Senator Gurrey. What I cannot understand is why they passed
this law at the suggested recommendation of Mr, Oliphant, and then
Mr. Oli*)hant turns around and writes an opinion that we cannot
enforce 1t, when he has not had a court opinion.

. Senator Kino. He has not said that they cannot enforce the State
aws.

Senator Gurrey., He said it cannot ngp]y to Oklahoma. And
Oklahoma i§ a dry State.; I have all of the sympathy in the world
for Senator Lee in his position. .
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Mr. Berksiire. Let me clarify that position just a little bit,

Senator Connarvy, As I view it, we could do this. The Federal
Government could certainly prohibit shipping in interstate commerce
any liquor into a dr{r State, but that is not a tax matter. That is a
police regulation. We do not like to mix up taxes with police regula-
tion.

Mr. Berksuire. Now, Senator Guffey, at the time the bill was
passed, certainly these committees went into this matter very, very
cavefully. Here is what the House Judiciary Committee had to say:

The determination of whether an offeuse has been co:nmitted turns upon the
existence of a State peimit system or a complete embargo on all bringiug of
fiquor into the State. In the former case, it will be an offense to ship intoxl.
cating liquor unaccompanled by permit or license in the State. In the latter, it
will be an offense merely to trausport such liquor into the State.

Now, from the reports of the committees, it was certainly the defi-
nite notion of the committee, and we will take it of Congress, that
unless the State had the permit system, it would not apply to that
State. Oklahoma does not have a permit system. It did not take n
great lawyer to write that opinion, I take 1t. Here is the way that
that happened.

We had a letter from our supervisor asking us whether or not
they should take over certain cases, certain seizures being made down
there by United States marshals, and here was the predicament we
found ourselves in: We wers taking those seizures and we were dis-

ing of property of individuals, automobiles. We knew that Okla-
loma did not have any permit system, and we felt like we did not
want to be disposing of automobiles under an act we did not think
applied, and we asked for an opinion. The opinion was broadcast,
and it was used I think in the trial of some case, It had no more
weight, I take it, than the merits that it contains. It was not being
used to cut under Oklahoma and take advantage of anyone. It was
merely presented for what it was worth, and I take it that any
lawyer or any man present can read the act, and I think it would
be conceded that this law does not apply to the State of Oklahoma
if it does not have a permit system,

Senator Kino. But it does not supersede the State law, and the
State could prosecute any man who violated the State law.

Mr. Berkstige, Certainly,

Senator Lee. Mr, Chairman, may I ask a question there?

The Crairyan, Yes.

Senator Lee. What was that third paragraph written for? It
ap{)lied to any State. .

Mr. BerusHire. It was certainly contemplated—it was known, of
course, that it did not ag ly to any State. At that time we had a
number of dry States. Many have gone wet since. That law has
been on the books since June 25, 1936. I do not believe the Senator
will contend that if they had a legislature tomorrow to pass an act
putting a_permit provision on importations, which this legislation
authorized, that they would have any difficulty, and you would have
a smooth working piece of machinery to do the Jo

The Cuamryan (interposing). As I understand Senator Lee's con-
tention it is that his State is dry and he wants the cooperation of the
Federal Government in being maintained dry, if possible. Now, the
Webb-Kenyon law which was passed a great many years ago—I voted
for it—I understand that it has not been repealed. You said that it
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has been, These other gentlemen lere say that it has not been re-

led, but I understauf that it had no penalty. The Webb-Kenyon
aw prohibited the shipments of liquor from one State into another,
from a wet State into a dry State

Senator Coxnarry, Here is what it did, if you will permit me, It
made liquor shipped in interstate commerce subject to State laws
when it reached the boundary, It did not specifically make it a
Federal offense as I understand it, but it took away the interstate
character of a Mquor shipment when it went across the State line. It
then became subject to the State law, Under the old law, if it was
an interstate transaction, the State could not do anything about it.

The Cuairyan. That may be right. I knew it left to the States
the jurisdiction of this matter. But why could the law not. be con-
sidered by the proper and appropriate committee, to put teeth in the
law whereby liquor shipped from a wet State into a dry State would
fuﬁ‘er a&ertain penalty? Wouldn’t that get at what you ave trying

o get at

nator Lee. Yes, My, Chaivman; but let me ask the witness.
‘There are in effecting three bills pending now—this amendment and
a bill that passed the House known as the Carver bill, which simply
reworded the twenty-first amendment and passed the House and has
been before this subcommiittee for nearly a year now.

The Ciraryan. Before a subcommniittee of this committee?

Senator Lex. Senator King is the chairman.

Senator Kixg. Only appointed at this session of Congress, how.
ever.

Senator Leke. Now, I want to ask the witness: Do you or the
Treasury Department favor any of these three proposed hills?

Mr, Berksmire. No, sir; we do not. I think we have a better law
now on the statute books,

Senator Lie. There is your answer. The situation is, Mr, Chair-
man, that they are against any Federal law which will make the
Federal Government have to do an_\'thin};. If our State legislature
were in session, I would ask him—I don't know that they would do
it—but T would ask them to pass a law that would meet he require-
ments as Mr, Oliphant lays themn down. No State has done that, but
it is a year until our legislature meets, and the Treasury Department
is going to oppose the passage of any bill, Mr, Chairman, and T be-
lieve this is appropriate to this bill. I would not even strain a point,
It goes to the same department that will have charge of it, and this
would immediately effect the cure, whereas the other way we will be
met by opposition by the Treasury Department on every hand. They
oppose everything except making the States write the law like they
say they have got to write it.

Senator Kixa, Let me ask you a question there, if T may, Senator.
You have a law in your State forbidding manufacture, sale, or trans-
portation of intoxicating liquors, have you not? ’

Senator Lee. Yes,

Senator Kixa. If I should carry into your State a jug of liquor,
T could be prosecuted under your State law., If1 shoulf open up a
saloon there or some sort of a bawdy house or anything else where
I sold liquor, I could be prosecnted under your State law?

Senator Lee. Yes. )
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Senator Kina. There is nothing in Mr, Oliphant’s letter and noth-
ing in the attitude of the Federal Government to interfere with your
State laws, Why don’t you enforce your own laws{

Senator Lee. Does the Senator not favor Federal aid to help keep-
ing the liquor from coming in? I am sure the Senator does, as he
has expressed himself. Human nature is human nature. And it is
announced to the world that the Kederal Government is not doing
anything about it.

nator King. Let me interrupt. you again, Senator, if I may, In
my State, we had prohibition for a number of years before the
eighteenth amendment. We enforced the law, We did not have anfr
trouble at all, and after the Federal Government passed the eighteenth
amendment and took it over, we had lots of trouble and the State
ceased to function, But when the responsibility rested upon us to
enforce onr own laws, we enforced them, and we drove the boot-
leggers and drove the saloon people out of the State, and we had
a dry State, \Why don’t you enforce your own law instead of devolv-
ing upon the Federal Government. for the enforcement of your own
statutes?

Senator Lee. I take it then that the Senator is opposed to any
Federal aid, and he is clinirman of the committee, so, Senator, you
see how much chance I have to get the bill out there.

Senator Kixa. I will promise you a fair hearing.

Senator Lre. Will you promise me a favorable report

Senator King, I will say that I do not promise you now an unfa-
vorable one. ] Laughter.]

Senator Geonce. May I make a statement about this matter?

The Cuairran, Yes.

Senator Georee. I can see very well why the Federal Government
through the Treasury Department and the Aleohol Control Board,
whether it is a sef)am(e bureau oy comes in under the Treasury, why
it would be very loathe te go back into the business of running down
bootleggers and prosecuting them., We had that experience when
we had the eighteenth amendment. Now, there is a bill—I am not
saying this by way of opposition to Senator Lee's bill—there is a bill
before the Judiciary Committee—perhaps two. When the subcom-
miltee meets to consider it, I propose to offer an amendment giving
the Treasury plenary power to cancel permits and licenses, whole-
salers and retnilers, who sell liquors for shipment into a dry State
or who permit it to go out of their place of business charged with
knowledge or chargeable with knowledge that it is destined for con-
sumption in a dry State. I think that could be effective and fall
properly within the regulatory power that the Treasury might en-
force without. involving the Government. again in this running down
of individual bootleggers and prosecuting them, and I have been
waiting for the subcommittee of the Judiciary Committee to meet
so that I could go in and offer this amendment. ™ -

Senator CoxNarry. Senator George, may I suggest just there, that
I am informed! that when a man takes out one og these licenses in a
dry State, it is not onlf posted in his place of business, but it is
posted in the office of the collector of internal revenue. If that is
true, the State law enforcement officers could go in to the collector
of internal revenua and get a list of everybody that has got these

licenses, and then just march in on them and nail them.
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Senator Grorag. That is true. That has to do with the State's
enforcement of the police power. I can see a great virtue in that.
I think our experience under the eighteenth amendment ought to
have taught us a great many things, but I think the Federal Govern-
ment should exercise the plenary power revoking the licenses, becauses
they all have to have that license. :

nator Herrina. They have that power now.

Senator (roroe. Yes, I know; but it is not as specific as it ought
to be, and I think Congress should go as far as it can to say abso-
lutely that when ship.nents go into these dry States, any State whose
law prohibits the sale of intoxicants or whenever the wholesaler or
distributor has reason to believe that it is going there, that then it
shall be mandatory on the Treasury to forfeit his permit and his
license. I think that will do the dry States more good than suything
else, and I think it will keep the Federal Government in their proper
field of activity.

‘The CramryaN. If there were such a law as that, the Delparlment
of Justice would have the duty to enforce it. They would have to
enforce that Federal law.

Senator Georoe. They would enforce it through the license system,
I think. It isnot in opposition to Senator Lee's bill that I made that
statement. I merely made it because it represents my own best view
of how the thing onght to be handled, and ss I say, I expect to go
before the Judiciary Committee as soon as it takes up this matter.

The Crairsan. We have several members of the Judiciary Com-
mittee here,

Senator Kixe. May I say that the bill before the subcommiittee of
which I am the chairman, that that bill will be taken up as soon as
we get tl)mu%l(;‘wlth the tax bill, and we will be glad to receive the
views of anybody. I have an open mind. I will say frankly that
I only feel that the State ought to enforce its own law and not de-
volve responsibility upon the Federal Government.

Senator Lze. I wonld not ask to have the State shirk any of its
responsibilities in that regard, but I do not want that job to be
doubled as it is in the cass now because of the attitude of a Federal
arm of the Government. May I say that I have talked to Mr. Cogan
of the Treasury Department and he tells me that the report on that
bill before your committee is in process and that it will be unfavor-
able for two reasons, because they think that it is unconstitutional,
and because they think it is impracticable of application. So you
see the only chance I have got to plug this leak is through this chan-
nel, They are going to oppose any move except for Oklahoma to
change its laws to fit their views.

Senator CoxzarLy, You are assuming that the Judiciary Commit-
tee will do what the Treasury tells them. That does not necessarily
follow. Some of us do not obey the departments.

Senator Lee. We cannot expect to write a law that would be ap-
Elroved by the Treasury Department, a law that would do any good.

ere is a statement from the Judiciary Committee on the congres-
sional intent of that law that most of us here voted for and thought
that we were voting for a law to effect the carrying out of the
twenty-first amendment, instead of n law to repeal the law of 1937,
This is the House Judiciary Committee report :

It 13 to enforce the twenty-first amendment to the Constitution of the United
States which was declared to be effective on December 5, 1833, and which guar-
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antees Federal protection to dry States against liquor law vlolators directer]
from outside their borders.

That is the congressional intent written into the Judiciary Com-
mittee report of the House.

The CnairmaN. Well, Senator Lee, I think this committee under-
stands it exactly, and so far as I am concerned I am in sympathy
with the objects that you have in mind, but I do think that this matter
ought to be attended to by the Judiciary Committee. I am in sym-
pathy with some legislation that will protect dry States against
these shipments from wet States,

Senator L. Senator, if your committee votes that way, would
your committee and youn feel that I was going over your heads, in a
way, if I would offer this on the floor?

The Ciampax, We would not. We will_have to stand by the
bill, that is, I would. I would have to stand by the bill, but there
woukl be no hard feelings if you should offer on the floor of the
Senate your proposition.” I think it would be very well to have
the question discussed.

Senator Lee. It will be delayed too long, I fear, and it won't have
any effect if you turn me down. ) .

The Cuamrmax. Well, T will say this, that Sevator King, who is
chairman of the subcommittee, has stated that just as soon as we get
throngh with this bill, he will take it up.

Senator Lee. With that understanding, thank you.

Mr. DBraksume Senator Harvison asked a question which was
never answered, aud that was on the question of the levying of the
tax on the occupation in all of the States alike, and there is a para-
graph in the opinion written in the Constantine case handed down the
year before last by the Supreme Cowrd, which I think is very enlight-
ening. In that case there was impose(i the usual tax, the tax that we
are talking about, plus another tax which was penal in its pro-
visions, and during prohibition, it was $1,000 in addition to this
other tax—the one that we are talking about now. The Cowrt said:

Third: The repeal of the cighteenth amcendment renders it necessary to
determine whether the exaction iz In fact a tax or a penaity. If it was Iaid
to rafse revenue fts vatldity is beyond question nofwithstauding the faet that
the conduct of the business taxedd was in violation of law, The United States
has the power to levy exclses upon oceupations, and to classify them for this
purpose; and need look only to the fact of the exercise of thie occupation or
calling taxed, rezardless of whether such exerclse 18 permitted or prohibited
by the taws of the Unfited States or hy those of a State. The burden of the
tax may be fmposed alike ocn the just and the unjust, It would be strange
if one earrying on a business the subject of un exeise should be able to excure
himself from payment by the plea that in carrying on the husiness he was
violating the law. ‘The rule has always heen otherwise. The tax finposed
by Itevised Statutes 3244 affords an opposite illustration. That act lmposes
an excise, varying In nmount, upon different forms of the liquor traftic. The
respondent paid the annual tax of §25 thereby revuired, despite the fact that
he was violating local law In prosecuting his business,  Undoubtedly this was
a trie tax for which he was liable. The question {s whether the exaction of
$1.000 1n addition, by reason solely of his violation of State law, is a tax or a
penalty, If, as the court below thought, T01 waz part of the enforcing machin-
ery under the amendment, it automatically fell at the moment of repeal.

The Cuamstax, Of course, it raises another question. If this com-
mittes should attempt to just impose this tax of $25 on persons in
States where the law permits liquors to be sold and to prohibit it in
other States, would it not violate the principle that the tax laws
have to be general in character?
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Mr. Berksuire. That is the whole point. If there is any question
about that, there are some of our attorneys present who have given
that matter a great deal more study than 1 have.

Senator CoxnaLry. Did the court uphold that $1,000 tax?

Mr. IBt:aKstE. No, sir. It held it was unconstitutional and was
a penalty,

natg:' CoNNarLy. That was a tax on dealers under prohibition,
was it nott

Mr, Berksuire. In operating in violation of the laws of the State.
And the $1,000 which they decided was a penalty was unconstitu-
tional. The one of $25 was not unconstitutional,

Senator Herrina. Because it is a tax{

Mr. Berksuigre. Becauss it is a tax.

Senator Herrino, That is pertinent in this bill,

The Cruairstan, We could raiss that to $1,025, and the Supreme
Court, under what you have just said, would say that it is a revenue
matter and in the [igwer of ngmf

Mr. BerksHire. That is right.

Senator Herrixo, How can Congress justify imposing a tax upon
citizefns of a State to an illegal act? I do not see how you can
justify it. ,

) Sen)t’itor Conyarry. They are not authorizing an illegal act. They
are just taxing everybody that sells liquor, whether it is dry or wet.

Senator Herrinoe, It is against the law to sell liquor, and you say,
“We will take $25 from you so that you may do it.”

Senator ConNarLy, Noj; it is not that. .

Senator HerriNo. Well, they say, “We won't prosecute you.”

Senator CoxnatLy. It is not a violation of a Federal law. I am
in sym{)athy with Senator Lee’s proposal, but it looks to me that it
is fune y & police matter and not a tax matter. It would be better
to let it go through the Judiciary Committee, but I do not regard the
Federal Government taxing it has any impediment in the enforce-
ment of the State law. If they can prove that he has a Federal
license, it is certainly some presumption that he is violating the
State law.

Senator LoNeroaN. All of 25 yenrs ago I was in the office of the
collector of internal revenue-in Hartford, Conn. We had local
option. One of the wettest States in the Union—we have 169 towns,
and each town votes whether or not it wants a license, It is done
every 2 years wider petition. Out of the 169 towns, I doubt if we
had over 30 or 40 that were wet. The collector of internal revenue
sold these permits to residents of all towns, whether they were wet
or whether they were dry, and I was surprised at the time, and he
explained to me that that was the law, and they assumed no respon-
sibility. So that this is no new feature; it has been the law for a
long, long time, And the authorities in each town enforced the law.
I do not think there is any new feature here.

Senator Kina. We did it in Utah when we were dry.

Senafor LonereaN. The United States QGovernment does not say
when we sell you this that “We give you a permit to go out and
violate the law.” It does not say anythingxi)f the kind.

Senator Warsn. Furthermore, when somebody in a dry town was
convicted under the State law for violating the intoxicating liquor
law, that person immediately ran to the Internal Revenue ﬁ) t a
permit or else he would be charged with violating a Federal law
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and hmf'e to pay a penalty besides his permit, is that not right,
Senator

Mr. LoNerean. It certainly would be right now.

Senator WaLsH. As soon as a conviction haE»
court, the Internal Revenue Department wou
“This is & sale of liquor.”

Senator LoNereaN. That is right. ) .

Senator Wavsi, “And you have no Federal permit to do it; there-
fore you must pay the penalty now as well as take out the permit.”

Senator LoNercaN. Yes. .

Senator CoxNaLLy. You call it a permit. It is not a permit at all.
It is just a tax receipt,

The Cuairsan, I desire to place in the record the report from the
Secretary of the Treasury on Senator Lee's amendment,

MazrcH 23, 1038.

ned in t-he State
appear and say,

Hon. Par. HARRISON,
Chairman, Senate Firance Commiitice,
Unlted States Senate.

My Dzar Ma CHAIBMAN: Refereuce fs made to an amendment which Senator
Lee proposes to Incorporate in the pending revenue bill ¢o amend section 3
of the Liquor Enforcement Act of 1036, This proposal was transmitted to you
by Senator Lee with his letter of March 18, 1038, which you sent to Under
Secretary Magill on the same day, Senator Lee’s amendment s a revision of
8. 3209, introduced by him on January 24, 1933, and now pending before the
Senate Judiclary Committee.

An analysis of the bill reveals that it would change section 3 of the Liquor
Enforcement Act of 1036 in-n number of particulars. Under section 3 in its
present formn a State s eligible for protection under the act only if all sales
thereln of intoxicating liquor containing more than 4 percent of alcohol by
voliune are prohibited, except sales for sclentific, sacramentai, medicinal, or
mechanieal purposes.  Under that sectlon, such a State will now be given
Federnl assistance only In the event that it has (a) forbidden all fmportations
of intoxleating liquors or (b) provided by its laws for permits or lceuses to
accompany liquors being brought Into it.

The present standard of State eligibility for Federal protectlon under the
Liquor Enforcement Act of 1038 s State prohibltion of all sales of {ntoxicating
llquor containing more than 4 percent of alcoho), except sales for scientifie, ete.,
purposes. Senator Lee’s proposed amendment would substitute therefor a more
liberal standard which would apply to all States which prohibit all sales of in-
toxlcating liquor, as defined by the laws of such States, except sales for
scientific, etc., purposes.

Senator Lee's proposed amendnment would also eliminate the requirement of
a State permit system for imported llquors. In Hen of this permit system
Senator Lee’s amendment would, In effect, substitute a presumption that all
Intoxicating liquor fmported into a State, entitled to protection under the Lee
amendment, otherwise than in the course of continuous interstate transportation
through such State, shall be presumed to have been imported into such State
contrary to Federal law, except when consigned to a dealer In intoxicating liquor
for sclentific, sacramental, medicinal or ntechanieal purpoeses. It would also
provide that the burden of proof shall be on the claimant or the accused to
rebut such presumption. .

The pu of the Liquor Enforcement Act of 1036 as stated In part by the
House Judiclary Committee in its report thercon (Rept. No. 1238, 74th Cong.)
“Is to enforce tle twenty-first amendment to the Constitution of the United
States, which was delared to be effective on December 5, 1033 and which guaran-
{tees Federal protection to ‘dry* States against liquor-law violations directed from
outside thelr borders.”

Sectlon 3 of that ,act was subjected to the most searching study by the
judiclary committes of both Houses and it was enacted Into law because the
committees and the Congress felt that the only effective method of extending
Federal assistance in the enforcement of the twenty-first amenddment was by
adopting a standard which if met by the States would enable them to secure
Federal assistance in preventing importations of liquor t':ouu'ariv1 to their laws.

Senator Lec In his letter to you states: “It is my contention that our State has
& prohidbition law in spirit and letter and that we are entitled to Federal pro-
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tection from the importatton of liquor from other States, and in this regard,
may 1 quote the words of President Roosevelt in his speech of acceptance in
Chicago §n 1932 ‘

‘I say to you now that from this date on the elghteenth amendinent i3 doomed.
When that happens we as Democemts must and will, rightly and momlly crablc
the Statcs (o protcet themaelres agajnst the fmportation of intoxicating liquor
where such fmportations may violate thelr State laws,' "

I have ftalicized the words “enable the States (o protect themselves” Locause
I believe that the enactment of the Liquor Enfurcement Act on June 25, 1936,
fulfilled that promise anud the lack or fallure of protection to the States has been
dne solely to the fallure of such States to model their legislation In such fashlon
as to avail themrelves of the protection affonled by Congress. The congressional
intent In enacting section 3 is further Indicated by the following excerpts fromn
the report of the House Judiciary Connnittec on the Ml which became the Liguor
Euforcement Act of 1030 (Houxe Rept. No. 1258, 74th Cong.) :

“The deterinfnation of whether an offense has been committed (under xee-
tion 3) turns upon the existence of a State lceese or permit system, or a
complete embargo on all briuging of tiquor into the State, In the former cise
it will be an offense to ship intoxieating llquor wnaccompanied by a permit or
Heense Into the States: in the Latter it will be an offense merely to teansport such
lquor Into the State.

“In the abzence of either one of these two control methods it wontd be exoeed-
Ingly diticult to make cfiective administrtion of a Federal protective system
feasible, since the legality of a Mquor shipment Into a State conld be determined
only by fuvestigation of the use for which It was intended.  The estiablishment
of Federal machinery as elaborate as that of prohibition days would be required
in the sbsence of State cooperation taking the form of one or the other of the
control methods devised.

* * *  d * * 1]

“Briefly, the permit system will operate in this fashion: When a *dry’ State
permits certain shipments of fntoxicating liquor, but has no permit system to
cover them, it will receive no Federal protectfon ; when a ‘dey” State has i permit
system appHeable to some shipments fnto the State, but not to atll, it will recelve
Federal protection only to the extent of ifs permit requirements; when a ey’
Ntate has a permit system applicable to all shipments, it will recelve full Fuoderal
protection.” ) .

Fromn a practical standpoint 1 beliove that Scpator Lee’s atnendment wonld
groeatly Increaxe the enforcement dithiculties which the Govermment woult be
likely to cucounter. His amendment faits to provide any means for determin-
ing whether n shipment of lquor Is consigned to a dealer In intoxicating Hquor
for scfentifie, sacramental, medicinal, or mochanleal purjoses.  Presumaliy the

. amendrient contemplates that ordinary shipping documents in common eom-
mereial use shall evidence the consignment of the llquors to such a dealer. 1t Is
likely that even thls evidence would be absent in the case of shipments Im-
ported by other than common airrler.  Shipping documents are tn myriad
forms. They tssue from multitudinous sourees and under no siugle authority.
Experience has shown that illicit tralickers in Hqior make froe use of fat=e
shipping documents  On the other hand, In a comparible sltuation, under
existing taw, all fmportations would require a permit which wounld issue from
a single sonrce of governmental authority, the State itself, Such permits wonld
presumably be oa sotne sort of distinctive paper, serially nutnbered, on a
standard form, and bear other evidence of thelr anthentlefty which would nuke
Identificatlon easy and forgery difficult. 1t s evident then that the States have
complete control over the authorizattons for the lawful Introduction of liquors
into the State. Thus the States (in the language of the President) under
present Federal law, are cinabled to protect themselves agalnst the fmportations
of Intoxleating 1iquor.

A further objectlon to Senator Ioc's amendment may be stated. Under the
amendment each State is given the anthority Lo define what constitutes “intoxt-
cating lquor® the prohibition of the sale and fmpcrtation of which will
entitle It to Federal protection.  Thus, one State might define In-
toxicating lquor as llquor contalning more thun & percent of alcohol; an-
other State 14 ‘xx-rmnt; and n third State might define such term as applylng
to distilled spirfts only. Obvlously, there contd he 48 definitions of fntoxtcating
Hquor. Under this analysis, the proposed amendment would be a distinet de-
parture from the purposes for wirich the Ligqnor Enforcement Act of 1038 was
cnacted. It could result In fostering State monopoly In intoxleating llquors,
and require Federal protection of States which in every real scuse of the word
are “wet” States.
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As I have stated, the standards !ald down by section 3 of the Liquor En-
forcement Act in Its present form ans a prerequisite to ji*edere! protection, were
the result of intensive consideration of this problemn by the Cougress, In view
of these clrcumstances, I suggest that any proposal for a departure from these
stuudards ghould receive an equally exhaustive exainfnation,

Senator Lee's proposal apparently is predicated upon the influx of tax-pald
liquor Into the State of Oklahoma, It would seem that the deplorable conditlon
of which he writes is due largely to the fnactivity of State officers. Under
date of February 21, 1638, Scuator Lee addressed a letter to the Attorney
Geueral of the United States and seat a copy to me. In It, he quoted a signif-
cant paragraph fromn a letter addressed to him by Charles N. Champlon, assist-
ant district atterney, eastern district, Muskogee, Okla. I quote In part from
that paragraph:

“For the past several months, I am told, the traffic on the highways leading
from Arkansas nud Teaxs into Oklahoma has been congested by the bootleggers
fn Oklahoma hauling tax-pald whisky into the State for sale. Of course, as
you know, the State and county otticers nre making very little, if any, effort
whatever to enforce the State prohibitory lawx. The result s, of course, that
Oklahoma 13 practically wet and Is receiving no tax whatever from the sale of
liquor and all of the tax Is going to Arkansas and Texas.”

For the foregoing reasons I strougly recommend agalust the adoption of the
proposed amem!ment.

Yery truly yours,
H. MoRraENTHAU, JI.
Sccretary of the Trcasurys,

The CramsaN. We will take this matter up later. Mr. Mehl
the Assistant Chief of the Commodity Exchange Administration of
the Department of Agriculture, is here. Some of the members wish
to hiear him regarding this tax on sales of produce for future delivery.

Senator Kixe. We had some testimony on that.

The Ciratryan. Yes; we have had testimony. The section is on
page 343 of the bill. The Houss has placed it at 1 cent.

Senator Kixa. Mr, Tumulty made a very able presentation and
wiote a very fine brief. Do you agree with that, Mr. Mchl?

STATEMENT OF J. M. MEHL, ASSISTANT CHIEF, COMMODITY EX-
CHANGE ADMINISTRATION, DEPARTI{ENT OF AGRICULTURE

. My, Menn. Mr, Chaivman, the Commaodity Exchange Administra-
tion has no direct interest in the subject of this tax, and [ would,
therefore, like to have the record show that I am appearing at the
request of the committee and in_place of Dr. Duvel, who is absent
from the city. I find that Dr. Duvel had oxpwssc(i his view con-
cerning the tax in a letter which was addressed to the chairman
of the Ways and Means Committee of the House under date of
February 24. Do you want me to put that in the record? Lo
. The Cuamryan. Give it to us for the record. Without objection,
it will be inserted. L. . .

(The following document, by direction of the chairman, was in-
serted in the record:)

FeBruAry 24, 1038,
Hon. RoBrRT L. DOUGHTON,
Chalirman, Ways and 3cans Commitice,
Housc of Representatives.

Deag 28, Dovclitox: ursuant to a motion made by Mr. Viuson when I was
before your committee last Thursday I give the following involving the matter
of tax on futures transacttons:

Based on iy experience of more than 15 years in the admiuistration of the
Graln Futures Act and the Commodity Exchange Act, it 1s my bellef that—

{a) It would be of value to the commodity markets if this tax could be
climinated entirely. It places a particularly heavy burden on the scalpers who
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k)
give flexibility to the market. In fact, without the presence of sealpers a
futures market cannot function effictently in that hedgers desiring 1g sell a
future as & protectlon against loss would be compelled to sell at a lowe¢ price
and hedgers desiring to buy a future as & protection against the sale of.flour
would be compelled to pay a higher price than justified. In the former case
the result would be a lower price to producers and in the latter case a higler
price to consumers.

.{d) If it is deemed cssential to provide a tax on futures transactions the tax
should not exceed 1 cent per $100 of the value. The present 3-cent tax is
excessive and a burden on the market. Moreover, with a rate of tax of 1 cent
per $100 made to apply to all sales it i3 believed that the returns in revenue
will be approximately the sane as under the present 3-cent tax in that there
will result a larger volume of trading and a corresponding increase in the
stabllity and flexibllity of the market which will be of value both to producers
and consumers.

(¢) During the period from May 10, 1934, to the end of Deceindber 1037, the
tax was 3 cents per $100, which rate of tax s now {n effect. During this same
period the average price of No. 2 Hard Winter Wheat at Kansas City was $1.095
per bushe), whereas during the 8-year perfod from July 3, 1924, to June 21, 1032,
with a tax of 1 cent per $100 the average price of the same grade of wheat at
Kansas City was $1.154. During this first period of approximately 315 years,
involving a tax rate of 8 cents, the average annual volume of trading in all
wheat futures nt Chicago was 8404,000,000 bushely, compared with an average
annual volume of trading of 11,904,000,000 bushels during the 8year period
involving the 1-cent tax. Comparing these two periods, there was approxi-
mately 40 percent more trading during the 8-year period under the 1cent tax
than during the 3%-ycar perlod under the 3-cont tax.

1t {9, of course, not claimed that the higher rate of tax was the cause of the
loner average price or of the lower volume of trading. There are so many
factors which enter §nto price and volume of trading that It is fmpossible to
measure cause and effect. -

There {3 transmitted herewlith a table showing the volume of trading fn all
grains on all markets by fiscal years einding June 30 of the years dezignated.
Tha totals listed in thig table include scratch trades, 1. e., futures bought and
sold on the same day on the same market at the same price for the account of
the same person which trades are not taxed under the present law. In the case
of graing, scratch trades represent from 25 to 30 percent of the total. The
tax applies equally well to futures sales of commodities other than grain, but
figures covering the volume of trading for other commoditles are not available.

Very truly jours,
J. W. T. Duver, Chlef.

[Enclosure.)
Yolume of trading in ’{uu.rea, all grains in all confract markets—for the flacal
year ended June 30
[fl'bonsands of bushels)
1021 e aeeaeaas . 23,808 434§1930. ... .o..... 21, 199, 527
1022 e, 19,852,453 11930 ..ol 13, 630, 875
1923, ..-.-..216,139,333}1032. ... ... . ......... 11,74 1
1024 el 20,403,54501033. . ... ... _... 18, 213, 781
1025, et 30,496,050 011934 ... ... _ ... ...... 13, 9
1926 oo aeas 21,602, 75311035 . ... ...... 11, 019, 147
1927 e 19,720,662 11936 ... . __.._....__ 12, 110,086
1928 . eieeaa.. 19,304,242(19037. . .. ... _...... 16, 672,281
1920 .o iiiaans 25, 312, 472

Mr. Menurn, I will not take time to read the letter. In substance
it recommends first the elimination entirely of the tax on future sales
of produce on commodity exchanges, .

nator CoNxarLy (interposing). Wheat, cotton, and everything?

Mr. Menr. All commodities that are sold on the commodity ex-
changes for future delivery. And secondly, the recommendation is
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made that if it is not seen fit to eliminate the tax entirely, that it
should be reduced to not more than 1 cent per $100 of value instead
of the present 3 cents. .

I said that the Commodity Exchange Administration has no direct
interest in this subject. It does have an indirect interest in that it
wishes to see a futures market that will serve most adequately the
needs of hedgers and handlers of the actual commodity. To be of
value to hedgers, a futures market must be liqguid. It must be a
readily available market. It must be a market which will absorb
instantly fairly large buying and selling orders without price dis-
turbance. Sucfn a market does enable distributors of the actual com-
modity to oPeri\te on a smaller margin of profit, because it enables
them to shift the burden of price risk which would otherwise be a
part of their dost of handlinE. .

In any broad futures market, like cotton and wheat, there are four
yroups of traders—hedgers, spreaders, scalpers, aud ordinary specu-

ators. I shall not take time to (listing;‘ush between those groups °
except to say that the scalper—and I think that name is unfortunate;
§ prefer to call them “in and out traders”—

Senator WaLsa (interposing). Excuse me for a moment. Is it
your Positiou that you are opposed to this tax or willing to have it
repealed but that you want some legislation from some other commit-
teo of Congress on this subject?

My. MenL. Noj; we are not seeking any other legislation,

Senator Warsii, Do you expect us in this bill to bring about the
remedy that you are suggesting?

Mr. Menr, Yes; I propose to indicate presently that this tax—and
I am viewing it entirely from the standpoint of market utility—
im]poses a burden upon a special kind of trader only, the one least
able to bear it and perform his proper function in the market.

Senator Watsu. Have you an amendment to substitute for this
revenue-raising provision? -

The Cuairyan, The proposal would be to eliminate this tax alto-
gether if his suggestion wers carried out, Senator,

Senator Kina. He is asking for no legislation, as far as I know,
excelpt a recommendation to repeal the tax.

T ;e Cuamryan, How much revenue is involved in this tax of 1
cent

Mr. Maciey. The yield for the current fiscal year was about $5,-
000,000; that was at 3 cents. Reducing it to 1 cent would presumably
cut that down. You will notice on page 344 of the print there was
also a change, I think at the suggestion of Dr. Duvel, that struck out
this exemption of so-called scratch sales, and that would have the
effect of somewhat increasing the revenue, but we feel the loss would
be about $1,000,000,

Senator CoNNALLY. Your theory is that a tax in any amount is a
deterrent to transactions on the board, and you want to encourage
these to have the utmost freedom?

Mr. MenrL. Yes; in that it is a real burden on a special group of
traders, the in-and-out traders. They are sgeculators in a sense, but
not in the sense that they play for large profits.

Senator CoNNALLY. They are not professional traders, but men that
coms in now and thenf
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Mr, Menw They are specialists, known as scalpers. They trade
on short turns in the market and do not as a rule take cven an
overnight position, Their interest is in eights and quavters. The
function of the scalper is to absorb a preponderance of selling orders
or buying orders until such time as they are taken up by other
traders, including hedgers. :

The Craimyan, Senator Capper, I may say that Mr, Mehl, who is
testifying, is the Assistant Chief of the Commodity Exchange Ad-
ministration and is talking on the stamp tax on sales of produce for
future deliver)l'.

Mr. MenL. If you will permit me, I would like to discuss for a
moment what we consider the function of the so-called scalpers, or
in-and-out traders,

I was interested in reading some of the previous festimony, and
particularly interested by the suggestion that perhaps this tax was
intended to penalize the speculator. I don’t know anything about
that, but if that were the purpose of the tax, it would fail of that
purpose completely, because the big speculator is not interested in
eighths and quarters; he is interested in finding a market trend,
either u)‘) or down, and riding it for profits of 5 or 10 cents a bushel.
Obviously, if & man goes in, say, and sells short 100,000 bushels
of May wheat futures at $1 a bushel, and a month later buys them
back at 90 cents, he has made $10,000, and a tax of 3 cents would be
only $30. ‘That is no burden on that type of speculator. And if he
could lose $10,000, he could also stand a tax of $£30.

But the tax does vitally affect this special group of - traders
which are commonly referred to as scalpers. The viewpoint of
the in-and-out trader is entirely different from that of the grenenal
run of speculator. His attention is focused on the minute fluctuations
during the day instead of on changes in fundamental conditions. The
profits and the losses of the in-and-out. trader are measured in terms
of cighthis and quarters of a cent a bushel.

Senator CoNNaLLY. Is he of any benefit to the market—that kind
of a trader?

Mr. Menr. Yes. His main contribution to the market by way of
cushioning and temporarily holding purchases and sales until they
are absorbed by other traders. We know that in the wheat market,
for example, on the Chicago Board of Trade—which is the largest
futures market in the world—if it were confined to hedging orders,
it would be unusual if the orders to sell and the orders to buy woult
come into the market exactly at the same momeant. The scalper who
is interested in the eights and the quarters is keen to see when there
is a preponderance of selling orders and if theve is no change in the
market conditions, he is willing at a slight dip in the market to come
in and become a biyer, because he knows from common experience
that in a fow minutes, or even in seconds, there will be another onder
on the other side. I think the scalper is responsible for stepping
down into graduations of eights and quarters what otherwise would
be larger price fluctuations during the day. ‘

Senator Kina. Does your organization, after long experience and
investigation, reach the conclusion that it is beneficial to the producer
of wheat and grain and what not to permit these transactions on the
exchange! Does it facilitate sales and does. it depress or does it
augment the prices?
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Mr, Menr. Under the present system of marketing—and I do not
feel that I should become a defender or a condemmner of the present
system, because the policy of Congress has, for the time being at
least, been written into the Commodity Exchange Act. It vecognizes
futures trading us a valid and a proper kind of insurance, and there
is no question that in the present system of marketing—I am not
saying that there cannot be a better system—the hedging facilities
rovided enable handlers and distributors to move grains and cotton
rom the farm to the ultimate consumers at a smaller cost per unit
than tlhey otherwise could.

Senator Coxxarny, Your theory is that it is a sort of insurance?

Mr. Menn. Yes.

Senator Connarry. In other words, if I buy and I know that I can
hedge against it, I will be more apt to do it. I do not want to
interrupt the witness, but I move that we eliminate it entively.

The Chramstan. You had some questions to ask, Senator Cappert?
There was a representative from your State here who opposed the
removal of this tax. That is why T am calling it to yowr attention.

Senator Carrer. Is not the weakness of this system that the pro-
ducer, the farmer, has nothing to say about this market? And it
means more to him than anybody else. He has no part in the set-up
of the market,

Mr. Menu, Excepting as through his cooperative associations he
may participate in the exchange.

Se;nator APPER. Yes, they can. They had a long hard fight to

t that.
gPMr. Menr. And our law—the Commodity Exchange Act—gives
them the privilege of representation on the exchanges.

Senator Caprer. But that is only a small part of the volume of
trading done by the farmer.

Mpr. Ment. That is correct.

Senator Capper. Which tax will bring in the most money for the
E‘(')I\}ornment—the present tax in force or this new tax set up in this

i

The Cuamsrax. The House reduced it to 1 cent, as you recall, and
then put in scratch sales also.

Senator Carrer. I would like to know what is the net result of that?
Whetlher that will bring in more money to the Government than
comes in under the present law?

Senator Wawsu, If we wiped out the House provision, the testi-
mony is that we lose $5,000,000.

Mr. Maain If you strike the House provision out you lose about

000,000,

Senator Caprer. Then the bill as it comes from the House is a
better plan than the present law{ .

Senator ConNaLLY, According to the testimony, it is recommended
that the entire tax be eliminated.

The Craryan., The theory is that it would be better if the whole
proposition were stricken out,

Senator Carper. I would like to hiave a comparison of the net result
of the present law and the plan that is embodied in this bill. Which
will bring in the most money?

Mr. MaaiLi. Senatar Capper, the present law yields about $5,000,000,
and we estimate we till get about $1,000,000 less under the House
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provision, In other words, it represents a net reduction altogether
of about $1,000,000. - .
TSeIm;tor Carper. So it is an advantage to the Chicago Board of
rade
Mr. MaoiLt. We contemplate that we would get that much less
money from the new provision,
(At this point further report of the proceedings was discontinued.)



