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SOCIAL SECURITY DISABILITY INSURANCE
PROGRAM

WEDNESDAY, JANUARY 25, 1984

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, D.C.
The committee met, pursuant to notice, at 10:08 a.m., in room

SD-215, Dirksen Senate Office Building, the Honorable Bob Dole
(chairman) presiding.

[The press release announcing the hearing and the prepared
statements of Senittors Dole, Heinz, Durenberger, Grassley, Pryor,
and a memo from the Department of Health and Human Services
follow:]

(Press Release No. 83-204]

PRESS RELEASE

FOR IMMEDIATE RELEASE, DECEMBER 12, 1983

U.S. Senate, Committee on Finance, SD-219 Dirksen Senate Office Building

FINANCE COMMITzEE ScTs HEARING ON SOCIAL SECURITY DISABILITY INSURANCE
PROGRAM

Senator Robert J. Dole (R., Kans.), Chairman of the Committee on Finance, today
announced that the Committee will hold a hearing on Wednesday, January 25, 1984,
on the social security disability insurance program and proposals to modify the eli-
gibility review process.

The hearing will begin at 10:00 a.m. on January 25, 1984 in Room SD-215 of the
Dirksen Senate Office Building.

In announcing the hearing, Senator Dole said, "The periodic eli ability reviews
mandated by Congress in 1980 have generated real concern about the adequacy of
the disability determination process. Different standards are being used by State
agencies, which make the initial eligibility decisions, and administrative law judges,
who are reviewing those decisions. As a result, large numbers of beneficiaries are
being found ineligible for disability benefits only to have those benefits reinstated
upon appeal"

Senator Dole noted that with some States implementing their own standards of
disability while others are halting reviews altogether, "beneficiaries are no longer
assured of equal treatment in the various States. Clearly, steps must be taken to
ensure that the disability insurance program is administered in a nationally uni-
form manner. Only in this way can we ensure that the rights of the Nation's dis-
abled are protected under the law."

Senator Dole stated that the Committee will receive testimony on the disability
provisions of H.R. 4170, and S. 476, as well as other legislative or administrative
steps which might be taken to improve the accuracy and quality of disability re-
views. "The probable impact of program changes on the financing of disability in-
surance will also be addressed at the hearing,' Senator Dole concluded, noting that
"additional spending measures were not anticipated when the social security imanc-
ing bill was enacted last spring."

(1)
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Oamo TATmixT or SmATOR DoL
I am pleased to welcome each of our witnesses to this mornings hearing on the

Social Security Disability Insurance program and proposals to modify the eligibility
review process. The committee will be particularly interested in receiving your
views on the disability provisions In HR. 4170, the bill approved by the House Ways
and Means Committee, and on S. 476, which was introduced by Senators Levin and
Cohen. Certainly there is a great deal of concern about the way in which the Na-
tion's largest public disability program is being administered. We hope to have a
clearer view of how the situation can and should be remedied by the testimony we
receive today.

LWISATIV ACTIVITY IN 1989 AND 1988

The Committee on Finance last held public hearings on the disabilityinsurance
program in August.1982. At that time, a number of problems were ,hfihted.
Among them were the heaV workload for states conducting the new ellgiblityre-
views, mandated by the 1980 disability amendments, and the relative frequency
with which administrative law Judges were reversing the termination decisions
made by the state agencies.Emergency legislation was approved by the congress in December 1982. This legis-
lation, P.L. 97-455, allowed the Secretary of Health and Human Services to slow the
flow of cases sent to State agencies to take account of the backlog of cases and po-
tential staffing difficulties. In addition, face-to-face evidentlary hearings were man-
dated at the reconsideration stage of appeal for terminated beneficiaries, effective
January 1984. Under prior law, there was no requirement for face-to-face contact
with a decislonmaker prior to a hearing with an administrative law judge. Finally
the legislation introduced payments pending appeal. For the first time, terminated
beneficiaries were granted the option to elect continued payments pending their
appeal to an administrative law judge.

Many difficult problems remained, however, to which there were no easy or obvi-
ous solutions. For example, how do we protect individuals on the rolls who are se-
verely disabled and yet maintain the principle that people who can work must be
removed from the rolls? This, after all, was the underlying premise of the provision
in the 1980 amendments which mandates the 8-year review of continuing eligibility.
What is the proper treatment of people first applying for benefit relative to those
who have been on the rolls for many years? How can we ensure that this completely
federal program is administered in a nationally uniform manner? Presently, some
15 States are not processing eligibility reviews and another 9 States are operating
under court-ordered eligibility criteria. Allowance rates vary widely among the
States. How can we ensure more accurate and uniform decisions between the levels
of adudication? How can we ensure thorough and careful development of medical
and vocational cases?

The absence of quick or easy remedies has been clearly demonstrated on the
House side as well. The Ways and Means Committee has twice drafted legislation
for comprehensive disability reform, once in 1982 and agam in 1988. The two bills
were widely different in their approach. Neither bill has been considered by the full
House.

Our efforts to develop comprehensive legislation in the Senate, which began in
1982, continued through the end of the session in 1988. Throughout October and No-
vember, in fact, I met frequently with concerned Members of the Senate, including
Senators Cohen and Levin. In addition I met with Secretary Heckler and acting
Commissioner of Social Security, Martha McSteen, and my staff met intensively,

with the staff of 10 to 15 Members of the Senate, including several on this commit-
tee.

We made real progress. The difficulties and complexities were sizeable, however,
and we were unable to develop a consensus bill with the support of the administra.
tion prior to adjourning. And on the House side, as I mentioned earlier, the House
failed to take up the disability provisions in H.R. 4170, which were approved by the
Ways and Means Committee on September 27.

i should point out that when it became clear in the final days of the session that
formulating a comprehensive bill with bipartisan support would not be possible, I
brought legislation to the floor that would have ensured that the provision allow
payments to continue through appeal would not expire on December 7. The amend-
ment I offered would have extended this provision until June 7, 1984, giving Con-
gress time to enact further legislation without penalizing those who would be termi-
nated from the rolls during the winter months. The amendment would have also
extended the vitally important section 1619, which allows severely impaired ndivid-
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uals to continue receiving supplemental security income and medicaid despite sub-
stantial gainful activity. This legislation was approved in the Senate by a vote of 80
to 0 on November 18, the House, however, failed to act on this legislation prior to
adjourning. An extension of these provisions must be top priority.

ADMINISATION INMATIVES
While there is no denying that there are serious problems in the disability deter-

mination and appeals process, I believe it is worth noting that many improvements
have been made by the administration over the past 2 to 8 years. Through series
of administrative initiatives, positive steps have been taken In the area ofboth accu-
racy and fairness of decisions.

Among other important changes, face-to-face interviews have been introduced in
district offices for individuals preparing to undergo eligibility reviews; all medical
evidence available over a 12 month period must now be examined, more detailed
explanations of decisions are required; a larger proportion of the beneficiary popula-
tion has been classified as "permanently" impaired and thus exempted from the 8.
year review requirement- and a temporary moratorium has been placed on the
review of two-thirds of all mental impairment cases pending a revision of the crite-
ria used for determining eligibility.

I commend the administration for introducing these measures and I urge the ad-
ministration to step up its review of the workings of the disability program so as to
make further adjustments where warranted.

THE CHALLENGE BEFORE US

We have a real challenge before us. Identifying the problems in the disability pro-
gram is only part of the task. Finding solutions that compassionately and reason-
ably address those problems is the other, more difficult task. We must find remedies
that do not revive the explosive growth that characterized the 1970s and thereby
jeopardize the solvency of the disability program. I feel confident that we in Con-
gress can meet the challenge.

I look forward to hearing the testimony this morning.

OPENING STATEMENT OF SENATOR JOHN HEINZ
I want to commend the Chairman of the Senate Finance Committee for schedul-

ing this hearing on the crisis in the social security disability program. I am pleased
to see that the distinguished Chairman of this Committee has assigned this tragic
problem the priority it deserves.

I would like to bring to the Committee's attention a recent judicial decision that
has direct significance for issues we are here to consider. Two weeks ago, U.S. Dis-
trict Judge ack B. Weinstein ruled that the Social Security Administration has im-plemented a "fixed clandestine policy against those with mental illness," and or-
dered SSA to reinstate all mentally disabled New Yorkers terminated from the rolls
in the past four years.

Judge Weinstein's finding reconfirms what I have argued all along-the mentally
disabled have been singled out for unfair treatment by SSA and the methods em-
ployed to determine their capacity to work are badly flawed. he unfortunate result
of this policy is that tens of thousands of particularly defenseless people have been
forced through a lengthy, anxiety-ridden review and appeals process, and all-too-
many have been cruelly denied benefits.

The decision in New York stands as just the most recent of a long series of desper-
ate state and judicial actions to protect the disabled from what has become a nation-
al tragedy-the continuing eligibility review process. Currently, more than half the
states have either declared moratoria upon the reviews, are under court order to do
so, or conduct reviews under standards that differ from those of SSA. Responsibility
for the disability program does not lie with the states or the courts, however-it is a
Federal problem that only.Congress can resolve.

The social security disability program needs to be completely overhauled. We have
a schizophrenic review process that takes away benefits with one hand and gives
them back with another. We have a method of re-examining eligibility that does not
yield fair or realistic results about an individual's capacity to actually work. We
have purged the Federal rolls only to shift the expense of caring for the disabled to
state and local welfare programs, emergency shelters, and state hospitals.

To comprehensively reform the disability program we have to accomplish three
things. First, we have to institute a medical improvement standard to protect people
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who came on the rolls when different evaluatlonal criteria were In place and shift
the burden of proof of continuing eligibility from the beneficiary to SSA. Second, we
hays to Impose a temporary moratorium on all reviews of the mentally disabled,
pending revision of the method through which their eligibility Is determined. We
also need to require that a qualified psychology or psychiatrist perform the medi.
cal assessment of mentally impaired benefits. &ally, we have to bind all levels
of the disability decision-makin process to e set of uniform standards, defined in
regulations, and open for public inspection. Only these reforms will adequately re-
construct the disabIlity program

Mr. Chairman, we have witnessed the disastrous effects of the continuing disabil-
ity investigations for three years. Sound legislation to end this carnage is available
in both the Senate and the House. It is time for swift and decisive action.

OP o STATEMENT sy SxNATOR DAVE DURENDRoE
Mr. Chairmnm, I am pleased that our committee is addressing the Important issue

of disability reform, today. I was disappointed that Congress adjourned last session,
before enacting comprehensive reform.The continuing disbility investigations, mandated by Con in 1980, has
become a major concern for 80,000 Minnesotans who are severelydisabled. The im.
portance of this issue Is illustrated in a letter I received last week-I quote: "I am
extremely dismayed and frustrated to know that our elected leadership has chosen
to dally over these amendments for the past two years. In the meantime our most
vulnerable citizens are again the victims. How much longer must they endure
having their benefits denied or terminated."

These people have a right to be dismayed. Our past efforts have been dismal fail-
ures-Committee Print 98-98, indicates that 421,000 persons have been terminated
by State agencies under the supervison of the Social Security Administration. Over
half of those cases which have been appealed to an Administrative Law Judge have
been reinstated. There has also been a steady drop in the number of allowances of
individuals applying for social security benefits.

My first concern is correcting the real tragedy-the suffering that many benefici-
aries and their families endure because of the loss of benefits. As a result of the
review process we ean in 1980, thousands of disabled individuals who should not
have been terminated in the first place have been forced to live, for an average of 6
months, without necessary benefits-both the disability payments themselves and
the often equally Important medicare eligibility.

So serious is this problem that the States are starting to take the administration
of the program into their own hands. Several States have impoed moratoriums on
the continuing reviews, refusing to process the cases sent to them by the Social Se-
curity Administration. Other states have adopted their own standards to determine8e ltity.t is time to reonize that the 1980 continuing disability review process has been

a dismal failure. Whie the original intent should remain unchanged, we must
chane the process by which we carry out this intent-we need comprehensive
reform or our current process. In addition, as a cosponsor of S. 1787,1 want to stress
the need to retain sections 1619 (a) and (b) of the Social Security Act, which allows
continuation of benefits of Medicaid without regard to earnings and enables persons
with developmental disabilities to become productive workers and tax payers with-
out losing much needed support.

We need to address those issues, and today is our opportunity to provide needed
reform in order to ensure economic stability to the disabled of our nation.

OPamo SrATEmENT oF SENATOa CHAnLE GRAsLE
Mr. Chairman, I would like to express my appreciation to the chairman in sched.

ruling this hearing so shortly after the start of the second session of Congress. Con-
gress was unable to reach agreement prior to its recess last year, and I feel these
hearings are the appropriate place to begin consideration of the options available to
us which would correct shortcomings in the disability insurance program.

This is my first opportunity to hear from the stinguished Acting Commissioner
of Social Security rs McLteen and I want to welcome herto this committee. I
feel it is critical that before the senate acts on social security disability legs lation,
we have the chance to bear what actions the Administration has taken and is pro-
posing to take to provide for a fairer, more orderly DI review program.
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All of us have heard from constituents on the problems and frustrations encoun-

tered with the on-going disability review program. While I firmly believe such a
review process is necessary to prevent abuses In the DI program, we have a respon-
sibility to guarantee the judicious implementation of the review program. It is up to
this Congress to fashion a fair and workable continuing disability review program.

In1980 we adopted disability insurance beneficiary review to address the justifi-
able concerns that many individuals were on the benefit rolls who should not be.
There was considerable concern over the lack of oversight on who was receiving dis-
ability. Certainly the implementation and administration of the CDR program has
left much to be desired. However, I do not believe we should let the pendulum of
legislative activity swing too far back toward an abandonment of the CDI process. I
remain convinced we can craft a bill which can maintain the integrity of the DI
benefit program, while providing for the disabled of this Nation in a humane and
dignified manner.

Last year I supported Senator Heinz in his efforts to secure adoption of a provi.
sion to modify the the CDR process as it related to mentally disabled beneficiaries. I
have also supported legislation to continue to pay.

Benefits to individuals terminated from the disability rolls during their appeals
process. Clearly, It is time to address the problems in a comprehensive fashion, and
I want to commend my colleagues here today for their efforts in this important pro-
gram.

I look forward to hearing the comments and concerns of the wide range of individ-
uals and organizations who will testify today.

OPENING STATEMENT OF SENATOR DAVID PRYOR

Mr. Chairman, I have very mixed feelings about the scheduling of this hearing
today. In one respect, I believe this could be the first step toward much-needed Fi-
nance Committee action on a comprehensive disability reform bill. On the other, it
pains me to be reminded that another year has come and gone, and yet no substan-
tive action has been taken to correct the abuses that have continued in the continu.
ing disability investigations process for almost three years now. The opportunity to
once again focus on the disability issue vividly reminds me of the fact that these
ongoing administrative abuses translate into very unnecessary yet all the same very
real pain and suffering for hundreds of thousands of individuals.

I hope that the Congress inability to extend the temporary, stopgap benefit provi-
sions which allowed 'or the receipt of benefits through the Administrative Law
Judge level, and the subsequent moratoria imposed by the state and Federal govern-
ments, has sent the clear message to my colleagues that our Federal disability pro-
gramwis no longerin existence. I want to stress here that a mere extension of bene-
fits will not solve the problems which we have, to date, allowed to get completely
out of hand. I hope that Governor Clinton, my good friend from my own home state
of Arkansas, will be able to tell us what problems will remain for the states should
we fail to legislate changes affecting uniform standards, the evaluation of pain, mul-
tiple impairments, and in other areas.

It is my firm hope, Mr. Chairman, that your calling this hearing today represents
a sincere effort on your part to determine what our next steps must be, and that we
will move toward a speedy markup of comprehensive legislation.

I am a cosponsor of both S. 476 (which was introduced by Senators Cohen and
Levin) and of the Senate version of the Pickle legislation, which was introduced by
Senator Moynihan. I believe that both of these bills contain vital elements which
would go a long way toward straightening out the problems within the disability
program. I want to stress here that I have always strongly supported efforts which
would eliminate the undeserving from the rolls of any government program, as, I
am sure have most of my colleagues. But the situation in the disability program
has reached crisis proportions, and it snow time to act.

In addition, Mr. Chairman, when this committee addresses this legislation, I sug-
gest we also look to the disability and supplemental security income rehabilitation
services programs..Rehabilitation services restore disabled beneficiaries to produc-
tive employment with complete job skills, as opposed to tossing them off the rolls
through an arbitrary and unfair review process. Restoration to employment and
subsequent savings to the trust funds is a much more constructive approach for
them, for us, and for society as a.whole. The Pickle legislation contains amendments
to strengthen the program (with a cost of less than $5 million) and I would like to
see this Committee consider and support similar legislation.
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As a final comment, I would like to express my deepest dissatisfaction with the

cavalier manner In which this Administration has dealt with the whole issue of d/s
ability, and with its approach to the workings of the Social Security Administration
in general. A ftl year ago John Svahn was nominated to be promoted from his job
as Commissioner of Social Security to the post of HHS Undersecretary. I strongly
opposed Mr. Svahn's nomination, chiefly because of the manner in which he over-
saw carrying out of the continuing disability investigations. He was confirmed on
March 8, 1988, and since that date the Senate has not yet received a nomination for
the post of SSA Commissioner. I wrote the President last June urging that he send
the Senate a nomination and I find it unbelievable that this Administration has not
seen fit to nominate a Commissioner to take charge of an agency of such magni-
tude-one which at one time or another will touch the life of every single citizen of
these United States.

I am anxious to hear today's testimony, and most hopeful that we will soon be
working in markup sessions to develop comprehensive disability reform legislation.
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( j DEPARTMENTOF HEALTH & HUMAN SERVICES Soc1l4 Security Admnastralon

RO...to.B..Memorandum

oite January 13, 1984

From: li N. booker
Supervisory Actuary

ubect: Estimted O&SD2 Short-1Rnge Financial Effect of UR.N4170, as Reported by
the Committee on Ways and means

To- Harry C. Dallentyne
Chief Actuary

The attached tables present the estimated effects on the OAS! and DI rust
Funds of the various provisions comprising title IX of E.R. 4170. Title IX
relates mainly to the DI program and is essentially identical to Es. 3755
as reported by the Committee on Ways and Means on September 27, 1983. The
attached estimtes, therefore, are similar to those presented in a series
of*memoranda issued by the Office of the Actuary over the past several
months, which dealt with the earlier bill. Since the lest of these
memoranda was issued (by Richard S. Foster on October 20, 1983), it has
become desirable, for a variety of reasons, to update and revise the
estimates. The attached tables include the effects of thoie changes.
Table I contains the estimated additional OASDI benefit payments that would
result ftom the provisions of title IX of E.R. 4170. Tables 2 and 3
aumarize the bill's financial impact on the trust funds by means of
various "fund ratios." As discussed below, the attached estimates assume
enactment of the bill on April 1, 1984.

The new estimates reflect the effects of (1) recent actual economic and
program experience, (2) an expanded interpretation of the applicability of
section 901 of the bill, (3) a revised effective date for the
implementation of the bill, and (4) revised methodology. These changes
villa be discussed in more detail in the following sections.

RECENT ACTUAL EXPERIENCE

The estimates appearing in our earlier memoranda were all based on the
economic and program assumptions consistent with the alternative 11-3
projections of the 1983 Trustees Report, issued June 24, 1983. It is now
apparent that in 1983 the economy performed better than had been
anticipated. At the same time, however, net program financial experience
in 1983 was somewhat worse than expected.

In order to take account of these changes, we recently issued revised
estimates of the financial status of the OASI and DI Trust Funds under
present law (see November 16,-983 memorandum by Richard So Foster).
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Table 1.stloated addition OMOI benefit payments uWder o.3, 4170 meO reprtod by the OCMttoes on Ways Vd Neon

(in million)

Proeso!(in#ludino bill resort rauireentl)JOV Waiel improveasnla

Applid to nwaesj/..................... .... $30
Applied to pio terainatlom ................... 440
subtotal... .......... .................. 470

902 Study o osrning evaluation of pain........ .............-
903 guidelines for disability deteraintion:t

Multiple Impairments.............. ............... (2/)
Ne ,o Utitivi e... ...... 6...... ............... (/)

911 moratorius end tevied torls for smtal impdrent oases (
912 rceto-fes evidentiary hearing for CM reviews.... .....
913 Coninuation of benefits through AL3 ha0ig...............40
914 ulificatioe of esrtein medical professional ........ 1
915 Reltory standards for c ultative sxie.............. (1/
921 Unifora standards for diability dterainations........ (/)
922 Complionce with certain sourt orders................... ( )
92) Revision tovoctionl rhembilitetion reiebursaenat rules.,,
924 Advisory Concil end trial sor .......................
92$ Staff attorneys........................... ........--
(1/) Work evaluation in mnta i paor t eas ............... (2/)

Total btore ending current Stats erortorio on UM teraintionel
- With action 901 applied to no ceses only.....................70
-- With metion 901 applied to now case end prior toeraintion 2/ ...... 040

rista IgorTotal,

0300
1,170

$470
160

soo
210
710

$140

IoIto
51,9201,00

3,O0

to 10 o10 20 40
( ) 10 30

( (to ) (j/)

( ~ 10 20 30 So
130 150 170 640

(/ (2/) 2) (2/) +

(2/ ) (3/) (2/)

470 00 650 730 2,100
1,260 140 060 910 4,730

- .90Effect of ending current Stts sortore on CM tarsenotiona..... *...... 10 .0 (I/) --

Total after ending current Stat# eoratoria on CONterainatlona
i- VIth section 901 called to nw cases only.....*....o...............

.- With section 901 aplied to new cem#a nd prior terainetiona ...... ,.
60 390

630 1,200
560 650 730 2,410
40 t0 910 4,640

j/ Include* effect of "Plying medical improvement standard to Oil comes that Vill b pending a final decision of the
Secretary e of the assumed enactment es of Aril 1, 1984.

/ Estiste assume that pst C terminationa ould be reopened and evaluated under the new medical Improvement standard
and that reinstated beneficiaries would receive retroactive benefits from the sonth of toreinetion. Se covering
mmerendum for a discussion of this Issue.
Coat or saving les than S million.
No cost is shown for this provision since oiting Administratimn Initiative are expected to accomplish the em
results under present low, The financial offecta of the initiatives are described in a smeotndum by Richard S.
roster deted August 1, 1903.

/ Thie provision Ne the potential to effect benefit cots substantially, although euch effect cannot be estimated
since they Would depend on upredicteble court came and the Subsequent acting of the court. As en temple, If
future court eme mere to rpast past decisions oncerning the evaluation of pain, additional benefits of over
$1 billion could occur during 19441 as a emult of this section.

/ This Itee is contained In the comittes report only, end is not associated with a particular section of the bill.
Includes $340 Jillion due to continuation of benefits during spopl for pest CR terminations which reopened and
evaluated under the now medical improvement standard but re not reinstated.

Notes 1. Due to the uncertainty conosining the effectsof many of those propoelsa ectual experience could vry
sustentially fre the. estimates.

2. Estimates shown for each section aloe (1) re based on the assumption that current State-initieted moretoria
on CM terminations would gradually phese out evar the next 2.3 yeats, end (2) eclude the effsets of
Interaction with other proposals. Total costs for bill reflect such interaction.

3. Estimates ae based on the 190 Trustees Report alternative 11.8 assumptions i revised in November 1983.

Social Security Adinistration
Office of the Actury
January 1), 1984
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repayment of the OASI loan could delay or prevent the short-term deficiency
problems for DR, but vould have an offsetting, though relatively mail,
negaLive effect on the OASR financial position. The overall effect on OASD is
indicated in the third section of teble 2 vhich shove "trust fund ratios" for
the combined OASI and DI Trust Funds.

SFnCT O7 f.R.,4170,0OASP, "A-VTONATIC" TIRGIM

The worsening of the financial status of OASDI under H.5. 4170 could have
implications for certain "automatic" actions required under present low. These
"automatic" actions include, for example, the repayment of interfund loans from
the OI Trust Fund end the possible limitation of future benefit increases under
the "stabilizer" provision of the Social Security Amendments of 1963. The
trigSering of these "automatic" actions depends on the financial status of OASDI
as measured by certain "fund ratios" that ere similar in concept (but not in
detail) to the ratios shown In table 2. The various triggers end their
operation under our revised present lw estimates are discussed in detail in the
November 16, 1983 memorandum cited above.

In table 3,.attached, estimated trust fund ratios (under various applicable
definitions) are shown based on present low and the law as modified by
N.. 4170. The results in that table, based on the updated alternative RI-3
assumptions, show that the bill would bring the 1984 "stabiliser" ratio even
closer to the 15-percent trigger level. In addition, the lover "HI loan
repayment" ratios would further delay the repayment by OASR of the HR interfund
loan.

As we have described in other reports, it is not possible to state with
certainty whether or not the benefit increase "stabiliser" provision would limit
benefit increases in the near future under present law. On the basis of the
specific assumptions underlying the attached estimates, the benefit increases
vould not be limited. Novever, it is clear that enactment of U.R. 4170 would
increase the likelihood of such limitations.

Vith the exception of the revisions discussed above, the assumptions and
limitations on these cost estimates are consistent with similar restrictions
described in the October 20, 1983 memorandum mentioned earlier. In view of the
various qualifications, the attached estimates should be regarded only &s rough
indications of the possible financial effects of 3.1. 4170.

Eli X. Donkar

Attachments: 3
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Such reopeningS of- prior terminations would result in significant additional
program costs attributable to section 901 relative to our previous estimates,
vhich assumed an pssentially prospective application of that provision of the
bill. However, ve recognise that there is some uncertainty attached to the
outcome of attempts to have section 901 applied retroactively. Therefore, we
have shown separately, in table 1, the benefit cost associated vith riopening
all CDR cases since March 1981 involving terminations. The benefit cost of the
total bill is presented both with and without this additional coat.

EVFECTIVZ DATE

In all previous memoranda dealing vith H.R, 3755, it was assumed that the bill
vould be enacted at the betinning of fiscal year 1984 (i.e., October 1, 1983).
Bovever, since Congress adjourned on November 18, 1983, without acting on H.R.
4170, and villa not reconvene until late January, our earlier assumption is no
longer appropriate. As mentioned earlier, for purposes of the attached
estimates, we have assumed that the bill vould be enacted on April 1, 1984.
This assumption presents a small problem with respect to section 913. That
section provides for continuation of benefit payments during appeal through the
Administrative Law Judge level and is a continuation of a provision io present
low that expired on December 6, 1983.' for these estimates we have assumed that
the bill, if enacted, would provide for a retroactive application of section 913
to all CDR terminations after December 6, 1983.

REVISED ETHOPOD0LY
The current estimates reflect several improvements that were not included in our
previous estimates. first, ye have implemented somewhat more refined techniques
for estimating certain provisions of the bill. Second,we have improved our
basis for estimating the interaction among the various sections of the bill, and
between the bill as a whole and our present-law trust fund projections.

OVERALL IMPACT 0? H.R. 4170

The net effect of the above items Is to increase significantly the cost of the
bill over prior estimates, particularly when the cost of the potential reopening
of past terminations is considered. Table 2 indicates the impact of the two
sets of coat estimates on the financial condition of the DI Trust Fund. As is
often. done, the financial condition is evaluated using the customary "trust fund
ratio," i.e., total assets of the trust fund at the beginning of a year as a
percentage of outso during the year. DI assets, in this case, do not include
the $5.1 billion owed to DI by OASI until that amount is assumed to be repaid.

The DI "trust fund ratios" under the program as modified by HR. 4170 indicate
that the DI Trust Fund would be unable to pay benefits on time beginning in
about'1985 (under the retrospective version of section 901) in the absence of an
early repayment of the OASI loan. (Under the prospective version of section
901, the DI financial difficulties would be deferred until 1987.) An early
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In addition to reflecting current economic experience in those estimatese
took into account several specific actions,tbat are expected to hove an impact
on future DI program experience. In particular, the new present law estimates
include the effects of (1) a broader application of certain DI administrative
initiatives originally announced by the Secretary on June 7, 1983, (2) current
ISA procedures for implementing the pre-effectuation review of 65 percent of DI
allovances, and (3) a temporary coatinuation of the recent State-initiated
moratoria on the issuance of disability termination notices in continuing
disability review (QR) cases.

The financial effects of the first two items have been discussed in prior
memoranda in this series (see August 1, 1983 memorandum by Richard S. Footer).
The third item refers to the fact that certain States, repreenting roughly
one-third of the current workload of CDR cases, have declared moratoria on the
issuance of some or all disability termination notices. Our nev present-law
estimates incorporate the effect of currently existing State moratoria. We
assume, however, that in the absence of specific lqislative action,
administrative action would be taken to require nationwide uniformity in the
processing of CDR cases. Therefore, our present-slv estimates assume that the
current State moratoria would end over the next 2-3 years.

We believe that enactment of UR. 4170, or similar disability legislation, would
result in the lifting of the State moratoria. Thus, although the specific
provisions of the bill would increase DI benefit costs, the enactment of
H.k. 4170 vould have en indirect effect that would tend to reduce such costs.
We have reflected this probable indirect effect in the estimated total benefit
cost of the bill, as shown in table I. Estimated in table I for each provision
of the bill, however, are shown relative to present law (including the gradual
phase-out of the State moratoria). This convention has been followed so that
individual provisions can still be evaluated on a stand-alone basis, if desired.
We believe it is unlikely that the moratoria vould be lifted in response to
enactment of any single section of N.A. 4170 (vith the possible exception of
section 901).

KTROSPEncTIVEAPPLICATIO OFSkCTION 901

c 9 ot i states that these amendments "..shall apply with
respect to cases involving disability determinations pending in the Department
of Health and Human Services or in court on the date of enactment of the Act, or
initiated on or after such date." This languee could be read to include
certain pending and anticipated class actions in which the courts could be asked
to require the Secretary to apply a medical improvement standard retroactively.
Court decisions coning from such suits could force the reopening of cases
involving terminations*under the CDR process, possibly as far back as Krch
1981.

We believe that a amber of such court actions would occur and could require the
reopening and reevaluation of a large number of cases under the new standards In
section 901. Furthermore, full rights to appeal could be available in such
reopened cases and reinstated beneficiaries could receive retroactive benefits
from the month of termination.
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BACKGROUND ON SOCIAL SECURITY DISABILITY
INSURANCE

Basic Program Facts

The social security disability insurance (DI) program paysmonthly cash benefits to 3.9 million beneficiaries: 2.6 millionof these are disabled workers: the remainder are sp6uses andchildren. The DI program is financed entirely with Federalrevenues (a portion of the social security payroll tax--0.S% outof the 7% employee tax) and all eligibility criteria areestablished by Federal law. The program is administered onbehalf of the Federal Government by State agencies which arefully reimbursed for any expenses incurred.

DI outlays in 1983: $18 billion

average payment for disabled-worker
family: $841/month

Eligibility

Under the law, disability is defined as the inability to engagein substantial gainful activity by reason of a medicallydeterminable physical or mental impairment expected to result indeath or last at least 12 months. Generally, the worker must beunable to do any kind of work which exists in the nationaleconomy, taking into account age, education and work experience.
To be eligible for DI benefits, a worker must have credit for.'aving worked in covered employment for a certain period of time.Generally, this is satisfied if the individual has: (1) creditfor working at least one calendar quarter for each year atter1950, or if later, after the year in which he or she reaches 21,.and prior to the onset of disability and (2) 20 quarters ofcoverage in the immediately preceding 40 quarters. (There are-exceptions for younger workers and the blind.) Currently, about99 million people are insured in the event of disability.

Over 1 million applications for disability benefits are receivedeach year by social security district offices, and in about 32%of these cases, benefits are granted. The leading causes ofdisability among new awards involve the circulatory (28%) andmuskuloskeletal (17%) systems. The average age of disabled-worker beneficiaries is 53 years.

1980 Disability Amendments

A number of changes to the DI program were made by the SocialSecurity Disability Amendments of 1980 (P.L. 96-265), enacted
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June 9, 1980. The provisions were directed toward: (1) limiting
benefits so that they would not exceed the worker's predisability
earnings: (2) increasing the incentives for disabled workers to
return to work and (3) improving the administration of the
program to insure that benefits go only to those wbo are
eligible.

The legislation was prompted, in part, by concern over the great
expansion of the program during the 1970's. Between 1970-1980,
expenditures on the DI program rose from $3.3 billion to $15.9
billion. The number of disabled-worker beneficiaries nearly
doubled between 1970-1978--from 1.5 million to 2.9 million. The
number of new benefit awards to workers and their dependents
peaked at 1.26 million in 1975. (Awards have since decreased--
there were 641,000 in 1982.)

Among other important changes designed to improve administration,
this legislation required the Secretary of Health and Human
Services to review the continuing eligibility of disabled workers
at least once every 3 years (except where the disability is
considered permanent, in which case review may be less frequent).

CDI Activity

Between March 1981 and October 1983, approximately 1.047 million
eligibility reviews were conducted by State agencies. Some
458,000 individuals were found ineligible for benefits, amounting
to an initial termination rate of about 44%. This rate has
subsequently fallen to 41% (as of FY 83). In about 17% of the
cases for which a reconsideration of the initial decision is
requested, the termination decision is reversed. Among those who
request an appeal before an administrative law judge, the
termination decision is reversed and benefits are reinstated in
about 61t of the cases,

Termination rates vary widely among States-and jurisdictions. In
FY 83, for example, benefits were terminated in 18% of cases
reviewed in South Dakota and 67% of cases reviewed in Puerto
Rico.

Due to a number of recent court actions and actions taken by
States, on their own initiative, the CDI review process is not
being administered in a nationally uniform manner. Some 15
States are not presently processing eligibility reviews, and
another 9 States are processing reviews under court ordered
eligibility criteria.
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Issues of Concern

Key issues raised by the eligibility review process include the
followings

o The uniformity in decisionmaking and the basic standard of
disability from one stage of adjudication to the next

o the uniformity of decisionmaking from State to State, and
from jurisdiction to jurisdiction, and the viability of the
Federal-State arrangement for administration

o the appropriateness of current law and practice whereby
benefits may be terminated whether or not the agency is able
to show that the disabling condition has improved, but
nevertheless finds the individual ineligible for disability
benefits on the basis of ability to work:

o the proper treatment of individuals first applying for
benefits relative to those undergoing review

o the proper treatment of beneficiaries already on the rolls
prior to enactment of the 1980 amendments relative to those
now coming onto the rolls:

o the adequacy of evidence development procedures;

o the heavy backlog of cases before administrative law judges
(228 cases per ALJ) and the length of time prior to appeal (6
months on average)t and

o the impact on the solvency of the DI program of legislative
changes when coupled with an underlying increase in allowance
rates and ongoing administrative changes, and possible impact
on the triggering of a reduction in the January 1985 or
January 1986 COLA for all social security recipients.
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The CHAIRMAN. We are here this morning to have a long awaited
hearing on social security disability insurance legislation. Before
we hear from the witnesses-and we are very pleased to have three
of our colleagues here this morning-I would like to call upon
members of the committee for very brief remarks.

Senator Heinz.
Senator HEINZ. Mr. Chairman, first I'd ask unanimous consent

that the full text of my remarks be put in the record.
I just want to thank you, Mr. Chairman, for holding these hear-

ings. These are not the first held by the Finance Committee. I
hope, however, it will be unnecessary to hold any further hearings
because we will be able to report and enact 1 relation.

We have a critical situation where literally hundreds of thou.
sands of people are being cut off the rolls unfairly on a program
that they have contributed to. This is an insurance program. It is
one of the three social security programs, and the one that oper-
ates in the black year in and year out. Indeed, if it hadn't been for
the disability insurance program, we wouldn't have been able to
bail out the old age and survivors' program to a position of solven-
cy. So this program is something people have paid for and people
should not be unfairly treated.

As a measure of that ukifairness-with apologies to my good
friend, Pat Moynihan, who has also read this opinion, I will use his
States judge, U.S. District Judge Jack B. Weinstein, as a way of re-
iterating my concern that the mentally ill have been hurt most by
the continuin$reviews. Judge Weinstein ruled that the Social Se-
curity Administration, and I quote, "implemented a fixed clandes-
tine policy against those with mental illness" and ordered SSA to
reinstate all mentally disabled New Yorkers terminated from the
rolls in each and every one of the past 4 years.

It's very unusual for a Federal judge to interpret the behavior of
a Federal ency by means of motivation. But I must say, Mr.
Chairman, that I'm afraid-it's my experience-that Judge Wein-
stein is correct. The Social Security Administration's policy has
worked unfairly against the mentally ill, and many other groups as
well, and that policy must be changed.

We have a lot of witnesses here who are going to speak to the
specifics of that need, and those specifics are well known to the
members of the committee.

Thank you, Mr. Chairman.
The CHAnpaw. Thank you, Senator Heinz.
Senator Moynihan.
Senator MoYNmA. Mr. Chairman I would just extend col-

league's remarks on the decision by Judge Weinstein who is the
chief judge of the Federal District Court in the Eastern District of
New York. This was a case brought by the Corp.ration Council of
the city of New York alleging deliberate wrongdoing on the psart of
the Social Security Administration. Courts are usually reluctant to
assert with such vior that an administrative agency has been de-
liberately disregarding its own regulations and the interests of its
clients. However, in this case Judge Weinstein, a respected and re-
strained man, said that indeed there was a fixed clandestine policy
on the part of the Social Security Administration against those
with mental illness. He said of the Secretary of the Department,



18

and I quote: "the Secretary's practices have violated the require-
ments of her own regulations."

We are not just here to ask whether new laws ought to be adopt-
ed, but whether existing laws are being violated. Mr. Chairman, I
want to thank you for taking this up. But there has not in my long
experience in these matters evor been a case where a Federal judge
ordered every person taken off the rolls by the Health and Human
Services Agency, the Administration's people to be put back on the
rolls. That's how vigorous this finding was.

Senator HEINz. Would the Senator yield? He didn't order all
people be put back on the rolls. It was the mentally ill.

Senator MOYNIHAN. The mentally ill.
Senator HEINz. Although a small number of the total popula-

tion-about 10 percent of those who receive disability-is about 30
to 40 percent of all those who have been terminated because they
can't defend themselves. That is what is so unfair and cruel.

This Senate with the support of virtually every y on this com-
mittee, including, I think, Senator Dole-I can't speak for every-
body on the committee-supported an amendment, which I offered,
to place a moratorium on any further determinations regarding the
mentally disabled. Although that was dropped in conference be-
cause Jake Pickle wanted to handle it as a whole, the Senate is
overwhelmingly on record affirming, even before he made the
order, that Judge.Weinstein is correct.

Senator MOYNIHAN. We will stop there because other colleagues
want to speak.

We have a court order stating that the Health and Human Serv-
ices Department is in violation of its own regulations.

The CHAIRMAN. Senator Long.
Senator LONG. No statement at this time.
The CHAIRMAN. Thank you.
I would ask that my statement be made a part of the record. And

what I have tried to do in the statement is to recite what has hap-
pened in the course of the past couple of years, the changes that
have been made, the very intensive negotiations that occurred all
last year-I think with some 15 Senators, including the 3 that are
going to testify in just a moment here.

We do have some difficult programs. How do we protect the indi-
viduals on the rolls who are severely disabled, and yet maintain
the principle of people who can work must be removed from the
rolls? And I think some of these questions-and this was after all
the underlying reason for the change in 1980 by the Congress. And
I would hope that we can solve thi problem very quickly.

I think the fact that we are schlvling this hearing in the very
first week we are here, I hope, keeps our commitment to the wit-
nesses here this morning, and the members of the committee, and
also on the House side, that we are going to move on this as quick-
ly as we can. We have tried to develop comprehensive legislation. I
think we are very close to reaching an agreement. And I would
hope that the record that we make today will be a final record. We
hope to have a very intensive, exhaustive, complete hearing to
make the record, and then take action. And if we can all work to-
gether, it would seem to me that we can do that very quickly.
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So having said that, I will put this excellent statement in the
record.

Senator MOrNIHAN. Mr. Chairman, could I put portions of Judge

Weinstein's statement in the record?
The CHAIRMAN. Sure.
[The prepared statement of Senator Moynihan follows:]
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STATEMENT OF SENATOR MOYN.flAN FOIR SUI)MISS CON TO

Till. I"INANCH'; COJMMITTIE;I:'.; III'AIIN(C 103,3()10) (ON

SOCIAL SECURlITY DISABILITY INSUItANCE

.I. ;hajiu tih du UJ uuuii:ui ii ul. timLily uj. iy uoliuatyUu ol thiu

Committee and in the Senate, ,about tile iijusticos in the CUurrent

Social Security Disability Insurance Program.

i JitUe March of J191.L, tlu ';cu i..I. ; tirity Admii-i.L lI.i-tioll lliltj

reviewed the eligibility of wiore then one million recipients of

disability ioanoits; nu. ,ly hi. .1 ofE Lh:;u 1bu .iu c.i.ir.iui, muo:o I:11

445,500 disabled recipients, were terminated at the initial

stage of the review procos.s. Muota.I..I.y il.l boaeficiar.ie. o1

Social Security Disability, comprising nearly 25 percent of

ail Llioiu ruviewed and thu jCuup least able to cope with the comn-

lex review process, were hardest hit. The experiences of the

mentally disabled were well documented by Peter J. McGough,

associate director of the General Accounting Officet in hearings

before tile Senate Select Coinittee on Aging on April 7, 1983.

Mr. McGough reported that in a recent study of mentally disabled

beneficiaries, tie GAO found that;

Man individuals had their benefits terminated despite
having severe impairmaicnts, and in our opinion, having
little or nor capability to function in a competitive
work environment.

:1 should like to direct the Committee's attontioti to a

series of events in my own State of New York which offer compelling

evidence of the inequities in the current Disability redetermina-

tion process. These events underscore the need for prompt Con-

gressional action to rectify this situation, and to restore the
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credibility and integrity of the Social Security disability

pJrogram.

Since the incepLtio u. tiU eouOlieusiVu review uli

current disability cases in .190.1, lore than 25,000 porsom; liavo

been removed front the disability rolls in Now York. Ten thounrnd

of these individuals woer wi'1al ly i l . ( lu apj..o I , 11") pC'j ,',ol

of the mentally ill have won a reinstatement of their benefits.

Last July, Cosar A. IPriii.on, Comm i;t.i.mln(or ol1 tie Now York

State Department of Soc.ial ,11(,rvicon rtnI I11(v i ei al rorrici;iil .1

for administering the disabil..ty prot,rati, hal ted the furler

termination of disability benorits in Now York tintil I.1w U.,S.

Department of ilealth and Ituii= Survici. tiev.lopl,; ro;ivarilalj lu

standards for review. ilo date, iito new .stauldardt; have t4nll

published. I.n the montim [il.olwiny Coliii.siui: Iur 1.rai.es

directive, e] even o-her nt La tLa:; hi!iv(. ol Iowed Nw'w York ' 1 el.

Fifteen more states are operating under court-order or other

medical improvement standards.

Commissioner Perales is a man who takes no pleasure in

overulinj a dop rtmen : or i.11(! Ilk i'.,led IMilten; (t)vol 1lutmoit . I ul

assure you that he would not take such action without the most

compelling evidence that it was warranted. in discharging his

responsibilities -- as chief administrator of the State agency

serving the needs of the most poor and vulnerable citixons of

New York, and as the agent of the Federal Government for the

disability program -- Coumi.i.n i lor ICriles found hiimulf in a

conflict. The New York State Department of Social Services

estimates that as many as 50 percent of all disability recipients
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terminated From tile rol.ln wi I I have to lelpe d o)n ;l:.i aildI aIc;l

iubI..,iC Pi1,;0L4i' :l ,I , I ,elt2:. Ti ' liw ill') ,W V i l , iu l liII I l i 1 o.1ii -

mental illness staLndarCds uWd by the Sccial Security Adliinistra-

Lion were unworkable, inIQ.L tible, and clearly counterproductive,

lad til Ei.I ic )til.i.c I;ui V, ll. I 1, i.lIlj(,;- , , i i:,,ltcji.iuil (,Ii I.AJ. tli .

ua:.,iwi, L .i.uau;

On i'ebruary U, 1.98 1, Ne:w YoulA :;L i-L- iad New Yu :k Ci. ty Ii..tl

a lawsuit in the U.S. District Court fo tile E+astern District of

Now Yurk , iaija.ocjk i. Ill I Li ; :IUi.I. , Ci.t u Nuw Yoj:k v. Ilockl.or,

the City and State charged tlu Social Set:vices Administration

withL v. o I.iLij .iq ;ie u .citi-I U. . y AcL, by .eaagu); .i j uti Il.Wl i ..y

restrictive eligibility standards.

On January 11, 1984, J.udqjc Jack 13. Weinstein ruJed that: the

Social Security Administration had implemented a "fixed clandestine

poli.cy ,ipaic;I hww. thlo.e Wi.Lili II *,I a. I. .iIena. . " , Jt ( Wci.I"ISteil WrOt,

( u, ri, " ; i a /l i'0 kI ll , : II II I.fil.ll j +I'i ll( ;ta ra L I o f t h a

it l a.i iI:~c; ,l r : l'l , J )'V t. El i.id IIIE ain l U .u rc. i pUl , lil; ) .c: iu r

i.l,(JrliE IL lver"ln iLail i ia .l i l+al; i ill ''111 caufurau Lhii, law +a lih

;c: riapiaJ C] EE ' u p .l+rl +' Iiil. Ly Eil~ ruaccav.rr E r Lho . lh: o + l~ .

C 11 rL - - h;,! cilio;,11 u di ;lbi I L y. 'I'lli Cl

Itv'aE;"iifip~ o l ( fILllitiy h.l; lboon robuttead by oqv'donco of

dtli ll h tf l. O tr l:iLa; I I i 3l . l 1 .,1 l,.i',(Cilli EIiluU la i ca Ei by

lhca profsaion1n ch.lrood '.lh nstaVln8 them, The rosul

itil; ii4I i:ill. rly i:l. J e i ts I' hu ililI'i t lua baol.() iill cuE iLt;

cit Velilua t~: 1effect3 o1 :houran id 0a iO r /tAl Y l I, ll porso q*a

watiott, vI.;cy a i"i"ui Il.y P*. V; .l;a;I:ll.ltu [ruin e ffectivOly

confraorino lhe oyCo til,
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Judge Weinstein has an outstanding record as a fnir and

thoughtful. ijUri-St , llii; ulP ill i, iI :lli.t3 uitS;(. it ) . :eLi ti il. I

quote from his opinion onuu it(aii, and at sume lOn(itl:

t ThIu. Lu{.cIa °ra I ~ui ~l iI iL 'lllov lI lj'lduG i di ' ilt) ud pit ri; (lill;

Lis.u hi:L Lila ot. ih' Ll h i' ; i 1 a L1 kt I I y l l i l y l#.Iii,, 111.1f

'CS80 . tod a1* 1 U r i t L U I I I,~l t if f 1 ll licI|Iy i t, 1144illf d #it1 . lI it

"ll11nlti t y a L u11J:n g V j11 iffly lai still i ll) -.1ii el, i| n l i vi hI y

rtl.n Ot i L f any f it e l v it ic'nlI y dei.l- rliiiii.)., |jv Ihyt;ivnl ir l ulm l.nll
i lAI)l i lu{lli: %11{11 { C ll1411 I fl!I~l:Ul 1.4I1 re tII|I' lI~ tll l ~ill llt ichl

S I at p Ii i L' iih U " lI lII c I M Ii, ):l.' .i. : I.' d i t ui ii i I ' l i ii . iii I.f i 1 ii i

lins a titiLad or cif1 3a vha i~tivLvd Lo itiL fur ?I cmeieintrJ(e
lier iullI off Ilt |lol;l; Ih l 2 Illl h i

doc elr tll iiL I:s I: Itt. i li ; bil t(ll)ile Uy i|' lhi lo I 1 1I UrII011{:Il {II|I~il.I'IilUIII: 01A 1l l aid i v i1lia iii U : h al I V I I liill

1401toiInjInnirme'll;uit Im itia iim-ito fire of uric!, severity cthat

le i iInfn: oaiy miinlle Lo. tit slilt ;pv'vio.i.; t uvk bil; cnrm, n

caliderinj ll a t a, uucatititi, ind work oxprience, onsi llg

il anlly c)L ho r kil il' 1 .f U L i i iifu.lwork wh ich oxii;tu

in Ii e ati onal conowy,"

Ily reuulaL tin thu iu|c rutiary- *i adaptod aive-stop

"a1oquOnliAl aovaluAtion'i procos to dotorillo whether

individunin -- both litpp icantlt and roc points -- aro b
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1, v l if ;I.- T 1 T h1' p, .i 1t. i, It I' ,1.vi'lsl I U I , , I lt ,, Iollh I I1

A 1) it 11 y 1: (111 l i iii i Lh

At thel fLl'i.l Utolp, it th hoU!Otl LU prit'Ulllify utii~iilluut

li iiU1ili; LU to I)in IIIi u i ttI. ll t villy, lo ll cu l t Isht 4 i 1 i . (1 ist J o I to Ir

fro il ruicivilji bI).- I'j i1

A L" I. it i it v 0 11ili1ii ; 1 l in i ltv .1; ! v I . °if Ily t t vL' i i 1:, I vIli it v

toIbU Ii a r U I i' a c I t i m iti ,)L I ii v itil a n iI ; v vt rit T F mii

t-f Lhit iiif iViWp vi I u L , I , v U Vt: h
1 1 it r S P I : VL'ry itlG itl Lhi I: (I

!.nI. v c aIn' I " lii ni h l t.ItabI i i 1i I1 i3illI i 1 ilIt' f i fl t uli a 1 a l ip' I' I ii itr U I

Uhll i t.Il ii i ttc o il tia i'u I uuiiLl ; luL fUl' hI l itt lto So inl bLultV$ 'L~e

i'l. ti) i I U Uitl I iThl

Sir ci: irt :: CcLDi itl i pcv t:: . It.i.tib iil t ii ltti tui'ill * f ii lparulqt

til ,' 1I t o i 'i I 1 1ji t1 s ii ; I i I i i, i:. , i i.. (A " it : i. hU ii . (I , iI I t

If h clI ainntntt diut; not toaor equai tl hI a h t l n&t

Li Lu tc itvLLip cvquiru ti;i ui i L ; I amouIt oaf t aL aidividualls'i

I'onld u a w fuIncIonnc#l cips cit y (AF C) and a determination of

!,-'i, l. lItt " Iliii: Utuileni: j,) Uitilf lul , tLhu illi v 4 1it(t I to litu Ut Lliu

l.i uira nd c of Uthe w'o i' l p ,1 h u" Il per F r. O iill In t lpe asl, If It

(Il U lI I. hi ivi i ( ill(,)i %1U l ut ti ii hu p ii .i e il l L LU h isU ll-fitu
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."Veill is 111. 11v 1 vei ! gs(, L ot-. 1 1 s 1i, is i s IIIhr e r"Ii . . I

work, Lhu f i Li u up uh.11 tIur i t d IIuLor ,flatiO u) f hoLhit h1L

or iiio in o perforin %urk tiviv liblu IEh uigi o ljuue "in

a Ia n f cnnL lca t bo5.l tn titu 1ltioni I tc onomiy, I'lhii

iUiitt 0 1; liit1G .l f ) v til i.I] Ii I"JI L" n "lF If! .1t I lislei t ; tou i1111fl u I

func o nAl Ca Ion cLty, , dic ( ol it: o ld work vlooti'vUtit: I.. A

dulturmiliiint lol o f i;11 1i ifl. , ll u Ieito as I titit i.hijl; ps i l. i. ;

1. O tiu it i o I l (II.( ( i;tIu " V U t i to I i t 1|i s ,1 l t ll f l ' I I

All li t i.. l din oI nb il .y thciv : l l , ( Vt tied : by h 1,14! livw

Y( rk .; I.: u ( t otu 0 ( I.IC)ti :i I ,l:'y Iu' ",,*,i ,mt oso,. ( it I ('I II)

purn 1.1 t: Loa n C0I11t "ic I: Itbi!. rl I :.|11i1; ;I. I. . 1(1d tiu o(ch.il

l~tl~li[l~ ^ .,.{~l''. |{, (.;A).. ' The r,~l u v o-rd unif ly clilllm

or review t t compiled lby oI iy dif;suIa laty hboslyL;t wiu

US.lthur'r in.l iisltton fruin .ts lt- clnlpatit und hi& or.hor

trontin phynlcin sio , toc41 oI-ItI,-urn no it nritOI ly mutbo uu

W14 11 i u o CI 1r 1 fuf mit Ino i ;i iu. u ~C iitnt , tIt0 1 usa b unI 1t y

anillynl II v r I. 1o i'ol ; 1I )i l fit ilocit v I Il, (5ont o or WorO

colicultotivu ):nu inlontli fvctu a conitclCtin pisychint rit or

Il;y5.Iatsl'',l~' l. I. ' ,Ilo il tl to IIll -i l. 1 r11 .1l. l a lll',u 1U f11 ' L u

Ina %Iitnl riltti t rotl( o wl .n S tI. m:1. 1)I)D'rn ti;trut, iuut lon

'Il It ic I l sit yv1 itsul fr0ofain l1O0lnaIt o " 1 I c lito(1 t L ; I t v,

l1141dao oil th blesiltU of a uYIl(.%w or ltou rh It ? by #i 1;I:.I'I

p, y Lioi ui. j,,loyad by S LiL u U) 0tb Tile rovlow phyincitnCot

tl ' utLo: Ld Lu t' , o 1 .yl:i itL r i It : .it W Form (or I 11"
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(r It, ee iL 0 f I; flc:,e e1',.-eI,. , 1 l I, e o hit it N ;;A ,ctd Iil .

AtE: 011 V 10 0 )cL vo Itc it ie r a I tur fiIdI i t g I ; It u itc tillt ri 11r it I lea i P

In l . lec ary , lie l e l :. ite I m tc c | l , ic cl: t c.

ci ; ieeI e itI: a t e~* p t cc* i i t c i y cItoit i t i c. r vi cc ic i t. e I. attec rd a ht 10 a ut a c or i. i o r I :ai ut it vae rIo I" pb y ech ail rit:

axi natb p cei~:+ l, ;II ' i,; , uvide u l nh. higim,,., l l a

l trip cii c eucz t i l .ie I. il l iii h I i: o iiL j' i : I|IJIII :I tt tt L:II ilec J htl' c+ e u,,

utd |' 0 1] vc a Lt ii td o I Pa ,l fI'cI coe pc I ivo I't I vd I i) I L;|i I l e4-e,-

m i ttloi;ara I r do oi 1oiL'Ph c i~ i

Impn l),| i'IU(i rwanC Rl .i I i vu ui " IL vl; , Pil bl; IIq it liwt I|

ofl" roiattII foucr attri c .e pelc i Oit-IIly do ppiullo ic tll I

V r e U | e I II t1 ? V n I c ' ;ol w ; I ii cc v r I t 1 cPltI; i. i('clI; ii) t ee i c' t o r

0u l 1 Le L the : e:tin u p aii'm untsL i

Whcu Lithi ainLii r itLhu Qi D forem hiro, Ithro or ortr,

e" nli"O e vee. e +tla t.r II.eM a t l'n : vit: ihy i ;ii l at) I|;() nuat t ; s

I le.,. it di viduet) it atl l,"ti 1 I . hu jdu l f I'cctt1 i l t, i l I . lpe l: Ly

lC. u-Vu In to 3 9021 NSA had t"o f uI eui c. eict1 ti eckulcuil " c arvl'oec by

h I t va .I , i t i l t e. , ITo d nv ca noe I"t i r I e. ' u L 1 lnu

lWcve l .uun r ieor eilgttIiLucl 3.dtticntiog h thv 1ie11 ctinun utaitcu1 io l.

be1;1tu ,y .t....I A (c.,:',ir 'ace i , ccv t y , ; A, t I ll .i ieee ,,,'vi. ,

ate ta1 + i vie l.hiiit ie y is c l i c. ci "c vLuc i I.€ a ii lciioi l u tile i ce ' l I " . hic

ulk wh icic It lii* tll ci t eo eu iIfl toI"diLLvltt bl tvLsclr ; l.i uIl itl ihe

clVl lp'la a t h s "lmell~ u o u"~l} lCL v lmOi lud i:.lfl, ll|l'~lu to uti . .
is avun ouap atretLcito men t IaltPC L 1V Li n uc c i i i ct a k, "ucc ij: c i ndeec

job 1"v ce;Lcu ctLi c ue i ci. rae aI: I ie it e per rviIeI(Icit i td
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ro.°uio rkot i t al ii lu ill I II il i ria Iaaa oi'ill 11 111t a I a ial ll .

i ta 1 1* 1: .hii 1:V a ,Ill U a .a I a a' Ia* ii . I ; Ill. aill 1a *-11111 clll , i a f l ja l il

o1:ha r 1, L #iru 1i . , I1c uae1: l 1 a. 1va. a! t: L 1 r f caaaa Eruaa . I el h ;;A

CUUnLL'nl Offl. uo hnv i'aulni.ut Chatii f#I )"vlaalec c "tourko;hop

Uv lV til on" (if l:h : I a ., l a. il a 1gl i w u 1 t ll. it i a; ;mI if

a: i oallI i Lull taoo r, (I r toc h.-a I t k e t ; it 1a aaay proo hl I, y 1 faitI

'fi" u phyl; i v ci til U a, 1; u;a;, aag: il. 1 G Lh1 ) I v . u V L l v u I.

A fliullibiIity car'nlycD &IV ifcp nll Lt it StcaCo ODD aaployuac.

Afl ur coll idur lit: Llit a: 1e jail 'a; I(FC cIaU tI xpUriliu c" 111id

u ditc4 :t o l :| , I.|Ia i; 1)l'vl'aoa) dIau ilit i t Itt, h -:r L it- c I Il ii itL cla 1

rolurui to hin fov'naa: wor. or uopfiltt LI anr"y uobsLuliaitl

|llI O I o II d CiC y

All bci a. il. Isy I-,v .a;t'aL 01)) aiv . (a.a t ubja:: C ) C

"Q1ac i iLy A1;t; i" ICr l I, 1(v i l y cie | (l| j 1 a 11111 il (1;' Oi rel

Officop of.SSA. At tho Cilonal jovel (Tior" h.)l rovioiU

lIVU cot ht : Caitl by IhI~:116 :9v l it ,: 1ai .If yuLe. ai11 laye is . l4 i ll %ilho

hivo pour to ruvorao'tlily stig Co O)DD clot.u|°il lflaIL toll, lit oravao|r

to coasdact Ihe I ta ality a.l;orsinc ,g;ua:cia : , ofA ol fi li;

have conducted nannplo 'ovi tivun of. 81:n to ODD tlu'1,-.galgelit t- 11

it Got fiC ic.' L C. aia LU uav iaarI'U I1  tt olli iwhtl t iJuy V'I Lutald h 9U 5

nccureacy, thn t tho untforin pol I cfon of tho Dociial , c'IcrlLy

Aa iif ai ia I. rit L itil igra. htala ia la I Iuwul Joy I~tlu j I: ,Lull

*TWOa aliiteu Lva -V iO lI L f ic C l u l'l C Iu pour foretod 04 a It ihi' r

I (va:I by I. he Cc I cl 'OffJIa: tv of SSA In Iltil.l-. iaa ri: I Hlityl iaall Cu
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1I 1 (.111; Cr 010 All 1 1441-11 uIt Liea1,101:11 t 1111 )'IY 5O (I St11t)(I Cf I310 Wet (I

1 : 1. 1 . Lo et v u 1 l lh ' i . .e is i1. to I -) i I f l if to 1. #1el : ;f " 4.st i h.

toi S:h1 .1 l .i L I;eru G I (uee1

Dr. ot lur LuuLit ud iliIe isieL eli;Lee irau r'tI[|ue Lu l i lult.,a;c:

ruVi uwn coll;ti ilel. I' lie : loe, 1 jlrele l; for; r l i | i Uilet ' fU our tlt,

t u i t. ; e o1 ll )o f aict. t d .heel)i I i y CI¥ cl i i, A

I lifeaLU taaeeeii fI. o l at III in r re euie to e i heieoleh r I.,v;: eiii;t I| i li

rLgiui. cl1111 1 ; tiltU I"II'lld" I|liV;Lvi'sliutII; l u I'uc. ul 'ru Ltho 'ruviutw

Iell l . ll t: l , Id . 1C u la t elle I I tlt! J I m.eca: *i low 11 e ; I Iti ee;1"1

Judge Weinstein's oplif.on cjooa on L o ercr.Jbe how the

practices and procedures o" Liu outaJ. iouuurity Admi.LnlisHLiLioIe,

rogardiny tIh0 1 .ov.ow o" i. : mtltaiI.1y .iml;ti rc., , IiueflV, d whIvJ l:ual

fj:ojn esLablishIod :statutes aintd reyulatio-s:

(aeeet.aeee'y l:re Ie:l:ctl lealee; e+.e=ealeLea .t.lee eia~:ieel I; it i l. iy

Adleeil;lve:lulio hno uoteeiELueL)y $ollruu n policy which

lcI1ruttele)i; lhed: eceel, fi l y el, acl ilveh r iceec.ceelt; eceuho ecail eace ;:al..

or' t(111t1 leU3:h IU tLls:." I t ) i e .reel I y t: r l:ei n atfi c.cl l# 11i ( 'iiaillteca

tIlCtuIunt l ccepecviLy ito , ie.d , il; e ;,eeI;ii l11 t.kee

(ilucLionelt c11)ICiLy c0r eb1|lo y tic o111jluo in work. P'or
youilo lliO' l d v du l U c,. u dar 50 yahro D.f il;.), -1:11•0

I)noafiteption ofaI)jt yLto Iwork i n C octiv0lY conclulv0,

l;cr olclutv iuth vICdtueel t; ( Lheut.; oveur 50 yuerol of I c tI) m :h

bretsutpLationl ppliet itilisti Ul n forco and will also result ,in

it don'Ati of bofIofi tu lue;; Lhco Clnuaig1t\l not only Itno

n oever oy impAirad RFC, hut also hao extreme deftt oienCe
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III Lu ulsii: r 'vt cu li ) [ln i c tt-tiLull" if oductLi l ll uid work

axpur ii .cu , ThiU 1Ijunill; (if sifotcu lllio or th policy, tlhlguilJl
itI I . i t ifl l -l ot I f: L It Lis 11 i ,i it' 1 , i t i fI I 's till| r lv V i+l ; v |!o I 11 11 fit II , t Is it I lidl

afui :Lf ud BI)D or $$I itlp) I U lit; no l0 11 ) la Cc1 o16 1I uncit l

-tuo kort iU 1111 d l j1u1I; N( rit U uIvor, tIiiii WI ntr Iima are of I LI;

x I I t IL tic e ,

1i:4 t t I)tit 1; CrI: LV ia1 , a,'t .ulud I.hiL h ; i i I.ov 'Il. pI ]licy Ill.

followed coIlfiul eAntly f'oill 1978 U111;l I at lll(; I; U oll'tily

u L h u of I V b 3 I ts :, L' h91 ti t Nor I i) Set: tiri ty AIli oil i; Lir I ii (,

yiu d ' ) to I saI+; t to r is I I t ts 1li :f v ,l'4II .i I ii ll %14 ,Oii 1i: 1', "

fI r It tj i uj LI s i h: i I i r i h i I i I ii , I i 1 1 1-.ft I" 11111

1)L'ur iPi 11I'll ao ] y lift.ir 1# 1* 1 1 1 Ili: tif I li ;l et. 1wo;1uiI Ii t 11i i t I s I.,I

i t i l 'l u loll y i i y i t I i ti ll i0 l. I;Sl. I . io l i It i ii . is t• /I I) .i , ii

im|( Cd11;1. Of ItntI,1/[ Il:~ h lI(|l~ I! +fir II, ~~aii~~o i llli,ll,.lt, i V..

t C it I~i He, 111: I II!i I;u I It (A ~o I so ~ )) (1i id1 41.Ito v .

(1i tlh C i k' 19113) It h I l , it I# Ln i' irl d c i 'p I, hit l I iI:y

L . d 1. Iti1 111n rI.o I.iLai : it .;u .o ho i luOl.s w ithll ti ehu

( I{ : '':{ Iltea; ,. t lir h ;A

)-'v) (Ilt tic (it tih f ., :'I 11 iltll t D il cy il|.-i ihl;t L thio ;a

With mntal llnoo. n ova V1how1 n1m , In 1978, 1the Now York

0 f r i c , (f I) 1 ; 1*i, I I. y ou 1. . 1-111 it it 10l11 II t l t It 4 hatl vmi't l ly. III I

of the mental dianhliIty onson in which it had allowed
h I.n( 1 ; i I I I l,( Ih+.0V iti C. nl . V is. I i lll l It i 'r tol11 Idt 1 1) u tu r ' ud

Uy tu CentrAl Offlce' of SSA Upon Tier III review. When the

Ilu.%u Y rk I(Uiiiiijil SSA i fi a ial faiilud to follow sult n

Tier 11 reviews, the Stnto oouht clnrltfication of the

81-984 0-84-8
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!sultcy Lo l.vold kutinl cu,.l1ht I10twvun caii(lictlfi, luvit l ut

ruviow, thu ruoponuis 1rnu II.|tSi.ru wou o vary cls.r

goruntimiceluon t that 1110waic up I n ca 1 . t of m tentli d ih 111 iliy

hluuilil 110a ; bu L iittud a.] u LhIs as .] ; tI I .1 I: f la; li ,i '. 1 ii a a. as lla

uru isal,

J'he uf ucLo tit l:hu.a tri0i Veit:I(,II i ll' l1 ; liacy wurt:

doocr LI)qd Eti li ,l; ly' 0 i . AIIt I , sr * Goi. ses:t li | I jit itl

ptirticular ua is uroiap or aovuruy Ml lodividsiol who ii hr

opinion clnealy could not work, lse tonatif d f 1 :,11 I -h,

fi nidl nIsi ; Lit favor of graiiLt init dI ;ih llj ty hiu i.s ( I.., of 555

flatly ovarrslud, Ilh!
C toc t u r ti d ui . ailrl;Lod. rum 'ior Tl ruio rviuwo;

Lhat "in yomiloasn r utgcrkas i r l a u lstsifr VioctsIA0 liases I1is)oW4aas:asell ilicit

itOt consliduvud whoiU thu ImIwnirifIunt toa payclhatric.

Harvin 1.nchmian I ;' in 1 ry ltoist i fr .. tIa.aIL 011 y olde r

workers wore able to got muedical vocational allowancoo for
asaan: n1 ; r ii i1r t" i;, Ii

ouaLioatod that the affect of SSA'I policy w e to cu; the

litlillh(o fir dlif.ili II hty oil ltaw(miielllu u in ps;Yohsltric Cliliiu ill h il

D)r. Harlce Q nin" f -- s Consultiln ipsychitarl t witl

Lt*e Statu Office Of 0 "ab ity Detorinatlon$ who vas calboc

an A Wit s ane; for thu Io fe'nu" -- conf rlsud that prior to )gU,
he ha1d k.vur M un san llowinco of .bonoalt.n for it sonntally

ll yo.unoer worker who did not ost the lIstinllI this wai

(leapita the fact that he snw "many" cases whero he and hIs
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ill lJit1( t icit thdlf l ; VlV is bul 11V 1:11111: tIhis C).II IIIIIII: I:ti)dll

ttirk, J1hi 4 I 'tis I i Iif l4 u 11 off. "141I:I,4III tlc I toll) 4 .i :t i a ti d iit lu
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Judge Weinstein ordered concrete relief:- "the decisions

denying benefits or terminating benefits must be reopened and

determined by the Secretary using proper standards."

This is relief in full accordance with the court's remedial

powers under the Social Security Act and, I might add, with

the entire American legal tradition. I would argue, however,

that only the Congress can ensure that this despicable situation

never happens again.

What happend in my State of New York is by no means anomolous.

Governors and courts throughout the country have assumed the role

of protecting the rights of the disabled. It is not time for

Congress to reassume its responsibility. We ought not abdicate

our responsibility and authority in this area.
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The CHAIRMAN. And we are very pleased to have three of our col-
leagues-Senator Cohen, Senator Levin, Senator Sasser-who have
been sort of the leading edge in efforts to make responsible changes
in the law. And I'm not certain just who is going to be first. Sena-
tor Cohen?

Senator COHEN. I thought I might open, Mr. Chairman, and then
eld to Senator Levin to touch upon some of the specifics of our

The CHAItmAN. Fine.

STATEMENT OF THE HONORABLE WILLIAM S. COHEN, U.S.
SENATOR FROM THE STATE OF MAINE

Senator COHEN. Thank you very much, Mr. Chairman. I might
follow on your remarks last evening by saying "Good evening."

The CHAIRMAN. Right. We only kept you 15 minutes.
Senator COHF. We do appreciate having the opportunity to tes-

tify before the Finance Committee. By now, I think, the statistics
are familiar to all of us. Since Mdfch 1981, when these disability
reviews began, more than 470,000 beneficiaries have been disquali-
fied by the State agencies which have been applying the Social Se-
curity Administration guidelines. Of these 470,000, more than
160,000 individuals have been reinstated after appealing those ter-
mination decisions to administrative law judges.

I think we have waited too Iong to remedy a clearly inhumane,
inefficient and inflexible system for deciding who is going to con-
tinue to receive disability payments. Now it has been said by some
opponents of our legislation that many of those receiving disability
payments are alcoholics, malingers, or both. And the facts, I think,
are just to the contrary. Senator Levin and I have had disabled in-
dividuals found by. our subcommittee, such as a man who had a
shattered spine in a full body cast, being denied bdnefits. A woman
involuntarily committed to a mental institution was also terminat-
ed from the program as were individuals with advanced multiple
sclerosis and a man in an iron lung. They are among those who
have had their disability terminated, receiving notices from the
Social Security Administration that they are well enough to return
to work.

I was going to comment on the court case that has been men-
tioned by Senators Mo ihan and Heinz, but there is another case,
Lopez v. Schweicker, which contains quite a list of those apparently
unjustly terminated. I will submit the list for the record.

Let me just touch upon a few. James Board, a 48-year-old resi-
dent of California who suffers from diabetes mellitus, kidney fail-
ure residuals of spinal meningitis, bone deterioration, blo clots
and fistulas, had his benefits terminated.

Wallace Dorsey, a 58-year-old resident of California who suffers
from severe brain damage due to ongoing strokes with blindness,
uncontrolled high blood pressure, and inability to remain awake
for sustained periods of time due to damage to brain cells, had his
benefits terminated.

Trinidad Lopez is a 43-year-old resident of California who suffers
from residuals of a brain tumor, residuals from brain surgery, re-
siduals from spinal meningitis, and now has renewed leakage from
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his brain stem, which requires further surgery, yet his benefits
were denied.

Ronald Minton, a 38-year-old resident of California who is cur-
rently a patient in a State hospital in Nebraska, suffers from para-
noid schizophrenia and epilepy, but his benefits were terminated.

And the list goes on. I won't take any more time to go through
these, but will simply submit them for the record to give you exam-
ples of the types of cases in which benefits have been terminated
because of what I, Senator Levin, Senator Heinz, Senator Moyni-
han, and others believe has been a faulty review process.

What we have is a situation where we are striving for efficiency
at the expense of equity. In case after case we found that disabled
people have lost their benefits due to a paper oriented review proc-
ess, characterized by misinformation, incomplete medical examina-
tions, inadequately documented files conflicting standards, and er-
roneous decisions. I think what we have done is we have resorted
to the computer, and we scan those computers; we've rounded up
the disabled workers in this country; we ve pushed the discharge
button; and we have let them go into a free fall, into economic
chaos, which has resulted in some of them committing suicide,
others attempting to commit suicide, some of them dying from the
very conditions that the Social Security Administration said were
no longer disabling.

In a moment, I will yield to Senator Levin to go through the spe-
cifics of this comprehensive approach that we have been discussing
with the chairman for a number of months now. At times I believe
we have been very close to reaching an agreement upon the re-
forms.

I would just like to make the point that initially we were told
that.there was a 20-percent problem; that about 20 percent of the

-people who are receiving social security disabilit benefits didn't
deserve them. All of us believe that we have to have periodic re-
views to make sure that those people who are on disability who
aren't entitled to it are removed. But what we have come up with
is a 40-percent solution to a 20-percent problem. Forty percent of
those reviewed have been terminated. And then we force these in-
dividuals to go through a lengthy review process, which can last as
long as 12-to 18 months. Individuals who appeal were forced, nor
to temporary legislation which you helped to secure, Mr. Chair-
man, to bear the expense of going through that whole review proc-
ess without benefits only to be reinstated 18 months later. That is a
fundamentally unfair system.

Senator Levin and I have initiated legislation to try and bring
some sense of compassion to the problem, dealing with the reality
that we have to review these cases, but-should do so in a humane
and truly fair fashion.

I'm hoping, Mr. Chairman, that you will move quickly on this
bill. I think we all believe that the Government has a duty to be
just as well as efficient. But right now the disability review process
is neither.

Thank you very much.
The CJknI". Thank you very much, Senator Cohen.
[The prepared statement of Senator Cohen and information on

the Lopez v. chweicker case follow:]
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STATSXMNT OF WXIUAM S. COHRN
Mr. Chairman, I appreciate the opportunity to testify on urgently needed legisla-

tion, introduced by Senator Levin and myself, which would reform the Social Secu-
rity disability program.

By now, the statistics are familiar to all of us: since March 1981, when the disabil-
ity. reviews began, more than 470,000 beneficiaries have been dis qualified by the
state agencies which apply Social Security Administration guidelines. Yet, more
than 160,000 of these individuals havebeen reinstated after appealing to adminis-
trative law judges.

We have waited far too long to remedy a clearly inhumane, inefficient, and in-
flexible system for deciding who should continue to receive disability payments. Per-
hapo we are numbed by the statistics and have forgotten the injustice inflicted on
thousands of disabled people. As a result of a flawed review process, severe hard.
ships have been imposed on the disabled. A man with a shattered spine in a full
body cast, a woman involuntarily committed to a mental institution, individuals
with advanced multiple sclerosis, and a man in an iron lung are among individuals
who have received notices from our government informing them that they are well
enough to return to work.

In desperation, people have committed suicide after losing their benefits, and men
and women have died of the ailments that the Social Security Administration had
decided were no longer disabling. Even severely disabled Individuals whose medical
conditions had actually deteriorated since they were awarded benefits decades ago
have been dropped from the program.

The problem is a review process that strives for efficiency at the expense of
equity. Witnesses at hearings held by the Oversight of Government Management
Subcommittee recounted case after case in which a truly disabled person lost bene-
fit. due to a paper-oriented review process characterized by misinformation, incom-
plete medical examinations, inadequately documented files, conflicting standards,
and erroneous decisions. The General Accounting Office has testified that the mes-
sage perceived by the state agencies, swamped with cases, is to "deny, deny, deny,"
and, I might add, to process cases faster and faster and faster. In the name of effi-
ciency, we have scanned our computer terminals, rounded up the disabled workers
in the country, pushed the discharge button, and let them go into a free-fall toward
economic chaos.

The need for fundamental change in the disability reviews has been evident for
some time. Our failure to remedy this problem has fostered contempt for the rule of
the law and has permitted injustice to flourish unchallenged.

In response to congressional inaction, the states have taken matters into their
own hands. Half of the states no longer follow the flawed procedures and criteria
mandated by the Social Security Administration. In a dozen states, including Maine,
the Governors have imposed moratoriums on further disability reviews, while other
states have devised theIr own stadards for determining eligibility or are following
court decisions that require medical improvement in a beneficiary s condition before
benefits can be curtailed.

Legislation such as S. 476 is required to end this chaos and to ensure an equitable
review process. Senator Levin and I have indicated previously our willingness to
modify several provisions of our bill in order to reduce its cost. Indeed, the amend-
ment which we offered on the Senate floor last November represented such an
effort. Today, however, I would like to comment on S. 476, as introduced, because I
believe all of its provisions deserve the Committee's serious consideration.

First-and fundamental to a fair system-S. 476 would require that the claimant
be given a clear and complete notice of what the review process entails. Although
the SSA has taken steps to improve its notices, this basic safeguard should be incor-
porated into the disabit statute. Considerable confusion in the disability process
resulted from the agencys early notices, which simply told the beneficiary: "Your
case is due for review" to see if you "continue to meet all requirements." This
notice was misleading because it didnot inform disability recipients that they would
have to prove all over again with new medical evidence that they qualified for bene-
fits.

-Second, our legislation would require that the standards for determining disabil-
ity be issued as regulations subject to public notice and comment. This provision
would accomplish three essential objectives: It would promote uniformity in deci-
sion-making by requiring all adjudicators to use the same criteria- it would improve
the quality and consistency of the standards by involving the public, including the
medical profession, in their development; and it would ensure that everyone in-
volved has ready access to the standards. An attorney in Maine who represents the
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disabled recently described the current criteria as "secret" because the internal
agency guidelines used by state claims examiners are not available for public scruti-
ny and are so difficult for her to obtain.

Third S. 476 would institute a face-to-face meeting between the claimant and the
state adjudicator to humanize the process and to permit a more complete under-
standing of the individual's capabilities.

Fourth, the cornerstone of our bill is the section which would establish clear crite-
ria for terminating benefits. The specific criteria in S. 476 would clear the confusion
that shrouds the current review process and, for the first time, would provide
beneficiaries, attorneys, state claims examiners, and administrative law judges with
a clear understanding of the grounds for termination benefits. The bill would estab-
lish a general rule requiring the Social Security Adistation show medical im-
provement in the claimant's condition before benefits can be ended.

There are, however, specific exceptions to the medical improvement standard in-
cluded in our prop . These exceptions would allow benefits to be terminated if:

(1) The individual has benefited from advances in medical or vocational technol.
ogy or therapy which allow him or her to perform substantial gainful activity,

(2) Substantial evidence demonstrates that the individual's impairment is not as
disabling as it was considered to be when benefits were first granted;

(8) the initial decision was clearly erroneous or the result of fraud; or
(4) the individual has demonstrated an ability to perform substantial gainful ao-

tiAtthough I do not oppose the inclusion of a "prior work" exception to the medical

improvement standard, provided that it is carefully structured, I share the judg-
ment of the House Ways and Means Committee that anyone capable of performing
his or her prior work could be terminated under one of the exceptions already in-
eluded in S. 476 or the companion House bill.

Another provision of our bill would make permanent the continuation of benefits
pending ap-peal to an administrative law judge. I recognize that this is a costly pro-
vision, and Senator Levin and I have indicated our willingness to sunset this provi-
sion after a reasonable length of time.

To streamline the appeals process S. 476 proposes that the reconsideration step
be eliminated so that claimants could appeal directly- to an administrative law
judge.

jam aware that the Administration, in response to legislation passed in 1982 is
moving ahead with plans to implement an evident hearing at the reconsider-
ation stage of the appeals process. While I agree that a claimant should be seen by a
state examiner, I believe that an interview at the initial stage is the best way to
achieve this goal. In my Judgment, a reconsideration hearing is duplicative of the
hearing conducted b administrative law judges, and I am concerned that claimants
might be discouraged from appealing further to an ALJ. Also, whether they are fed-
eral or state employees, the hearing officers who will conduct these reconsideration
he apparently would not be covered by the Administrative Procedure Act,
which provides legal protections for administrative law judges to help ensure impar-
tial decions. For these reasons, elimination of reconsideration altogether seems to
me tobe a better approach.

S. 476 al6 woul clue language on pain in the statute. The Social Security Ad-
ministration's regulations require consideration of a claimant's pain in reaching a
disability determination. However, for a time, the agency eliminated the evaluation
of pain section from the POMS, the internal guidelines which set forth the stand-
ards for disability decisions, saying there had been an "improper emphasis" on the
role of pain. I would point out that Federal courts have reognized the importance
of p In disability determinations for more than 20 years. Although new guidance
on pain has been reinserted into the POMS, our bill would provide statutory guid-
ance on evaluating a claimant's pain to prevent future confusion or arbitrary dele-

ionslthe agent %e Committee to carefully examine the provisions of the bill af-

fecti he W s policy of Ising rulings on nonacquiescence when it disagrees
with a federal court decision but chooses not to appeal It. The implications of the
agency's current approach are troubling. When the SSA issues a ruing of nonac-
quiescence, it, in effect, forces an Identically situated claimant to go court in
order to obtain relief. This renders the ministrative proceedings pointless as the
disabled individual knows he will have to file a district court action if the adminis-
trative law judge follows the agency's policy and Ignores the court ruling. Moreover
the circuit court opinions in which the SSA has a noacquiesced have involved
major issues, such as medical improvement, which would have significantly altered
disability determinations had they been followed.
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Mr. Chairman, I want to emphasize that I support periodic reviews of individuals
receiving disability. Since a worker does not have to be permanently disabled in
order to receive benefits, it makes sense to recheck beneficiaries from time to time
to ensure that only those who remain disabled continue to collect disability checks.
Workers who have recovered should go back to work. Period reviews also provide a
useful check against the fraud that plagues virtually every Federal program.

But what we have now is a 40 percent solution to a 20 percent problem. The per-
centage of ineligibles was estimated to be about 20 percent when Congress passed
the 1980 amendments, but benefits are being terminated for twice that number.
Based on the administrative law judges' reversals of state termination decisions,
more than 160,000 mistakes have already been made, and that doesn't include those
severely disabled people who didn't pursue an appeal because they lacked the re-
sources, willpower, or understanding.

Government has a duty to be Just as well as efficient, and right now, the dblity
review process is neither. We should remember that the individuals receiving Title
U benefit have paid for this protection against disabling illness. This is not a wel-
fare program; it's an insurance program.

The legislation that Senator Levm and I have proposed would reform the disabil-
ity system to allow the SSA to eliminate from the program those who are no longer
disabled, while protecting the benefits of the truly disabled. While Secretary Heck-
ler deserves praise for the administrative reforms she has implemented, it is clear
that legislation is still needed to rectify the fundamental flaws in the disability pro-
gram. I hope that the Committee will promptly and favorably report S. 476 or com-
parable legislation.
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From Plaintiffs' Declaration in Support of Motions
for Class Certification and Preliminary Injunctive
Relief.

Lopez v. Schweiker

CAPSULE DESCRIPTION OF DISABLED INDIVIDUALS

1. RICHARD ALTON is a 36-year-old resident of Oregon who

suffers from permanent brain damage. His SSI benefits

have been terminated............o...................... 26

2. JAMES BOARD is a 48 year-old-resident of California

who suff6ts from diabetes mllitus, kidney failure,

residuals of spinal meningitis, bone deterioration,

blood clots and fistulas. His SSD1 benefits were

3. GEORGE BRIMIDGE is a 54-year-old resident of

California who suffers from disc disease and mental

impairment. His SSDI benefits have been terminated.... 38

4. ROBERT Z. BROCK is a 50-year-old resident of Arizona

who suffers from cerebral palsy. His M8DI benefits

have been terminated......... ..... . ............... 45

5. OUIDA BROWN is a 59-year-old resident of California

who suffers from crippling arthritis. Her SSDI and

SSI benefits are beingtrinated...................... 53

6. MICHAEL CARDENAS is a resident of California who

suffers from congenital retardation, sensorineural

hearing loss, allergy and asthma. His SSDI and SSI
benefits have been terminated ........ ................... 66

7. WALLI CARLSON is a 41-year-old resident of California

who suffers from a psychiatric condition and chronic
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alcoholism with accompanying physical residuals. Her

SSI benefits are being terminated............. ........ 83

8w JOSEPHINE CHAVERIN is a 62-year-old resident of

California who suffers from severe mental illness,

rheumatoid arthritis and various physical residuals.

Her SSDI benefits have been terminated ................. 91

9. PEYTON J. CLARK is a 49-year-old resident of

California who suffers from hypertension, cardio-

vascular disease and a nervous disorder. His SSDI

and SSI benefits have been terminated .................. 102

16. KATHERINE COLE4AN is a 48-year-old resident of

California who suffers from hypertension, diabetes

mellitus, arthritis, bladder incontinence and a ner-

vous disorder. Her SSDI and SSI benefits are being

terminated . . ........ . . . ............. 108

11. CAMELIA COUSINS is a 29-year-old resident of

California who is mentally disabled. Her SSDI and

SSI benefits have been terminated.....................114

12. MARILYN CROPPER is a 56-year-old resident of

California who suffers from hypertension, angina

pectoris, disc deterioration, ulcers and diabetes

mellitus with damage to her eyes. Her SSDI

benefits have been terminated........................122

13. MARY R. DIAZ is a 61-year-old resident of Arizona

who suffers from diabetes and arthritis. Her SSI

benefits have been terminated........................130

* 14. WALLACE DORSEY is a 58-year-old resident of

California who suffers from severe brain damage due

81-964 0-84--4
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to ongoing strokes with blindness, uncontrolled high

blood pressure and inability to remain awake for

sustained periods of time due to damage to brain

cells. His SSDI benefits have been terminated..........135

1)5 BERTHA EDWARDS is a 46-year-old resident of

California who suffers from severe nerve damage

from a work injury, high blood pressure, limita-

tion of motion and emotional overlay with a

history of suicide attempts. Her SSDI and SSI

benefits have been terminated. Her last forced

hospitalization for a suicide attempt was January

1983 ................................................... 140

16. IRVIN EVANS is a 50-year-old resident of California

who suffers from diabetes mellitus with severe nerve

damage in both arms, disc disease and blindness in

the left eye. His SSDI and SSI benefits were

terminated. .......................................................... 149

17. ROBERT FEULNER is a 52-year-old resident of Arizona

who suffers from a back injury, diabetes, high blood

pressure, chest pains and depression. His SSDI bene-

fits were terminated....................................155

18. CLARENCE FIELDS is a 39-year-old resident of

California who suffers from hypertension, arthritis,

asthma and mental illness. His SSI benefits are

being terminated......................................160

19. CELIA FOOTE is a 36-year-old resident of California

who is mentally retarded and who suffers from
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hypoglycemia, arthritis and schizophrenia. Her SSI

and SSDI benefits have been terminated ................. 165

20. JOSEPH G. FULLER is a 44-year-old resident of

Arizona who suffers from asthma and emphysema. His

SSDI benefits were terminated ........................ 171

21. ROY E. GETSCHEL is a resident of Montana who suffers

from alcoholism, seizures, ruptured vertebrae,

thrombosis and arthritis. His SSDI and SSI benefits

have been terminated................................175

22. MARCELLA GIRARD is a 48-year-old resident of

California who suffers from thrombophlebitis,

degenerative disc disease, bronchitis, tumors and

nervousness. Her SSDI benefits are being terminated...177

23. RONALD GRAY is a 47-year-old resident of California

who suffers from mental illness, cirrhosis of the

liver, high blood pressure, residuals of bone

injuries, poor vision and a connective tissue

disorder. His SSI benefits are being terminated ....... 182

24. HENRIETTA HAYNES is a 43-year-old resident of

California who suffers from recurrent anal stenosis,

recurrent bowel obstruction, resulting abscesses and

fistulas and bowel incontinence in spite of repeated

surgeries. Her SSDI and SSI benefits have been

terminated ......................................... 187

25. JAMES HERRON is a 42-year-old resident of California

who suffers from hydradenitis suppurative with

extensive painful lesions and draining abscesses.

His SSDI benefits have been terminated ................. 198
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26. EARLENE HILLMAN is a 56-year-old residen: -f Arizona

who suffers from degenerative arthriti- a:id depres-

sion. Her SSDI benefits were terminated ............... 204

'27. SHARON HILLYER is a 38-year-old resident of

California who suffers from rheumatoid arthritis.

Her SSI benefits have been terminated..................209

28. ROBERT HOFER is a 40-year-old resident of California

who suffers from disc disease and severe depression.

His SSDI benefits have been terminated ................. 215

29. ELIZABETH HOLMES is a 40 year old resident of

California who suffers from epilepsy with both

grand mal and petit mal seizures. Her SSDI and

SSI benefits are being terminated ...................... 222

30. JIMMIE JONES is a 47-year-old resident of California

who suffers from disc disease and mental illness.

His SSDI and SSI benefits have been terminated ......... 229

31. EMMA J. KELLY is a 48-year-old resident of California

who suffers from a herniated nucleus pulposous -- a

herniated disc -- despite three back surgeries. The

Social Security Administration tried to terminate

her SSDI and SSI benefits, but she won her hearing ..... 238

32) TRINIDAD LOPEZ is a 43-year-old resident of

". California who suffers from residuals of brain

tumor, residuals from brain surgery, residuals

from spinal meningitis and who now has renewed

leakage from his brain stem which requires

further surgery. His SSDI benefits have

been terminated ........................................ 250
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33. MARGARET MARTINEZ is a 60-year-old resident of

California who suffers from cancer of the stomach

and intestines and who undergoes chemotherapy

treatments which cause severe residuals. Her SSDI

benefits have been terminated ........................ 259

34. SHERILYN MEACHAM is a 30-year-old resident of

California who is mentally retarded and who suffers

from epilepsy and mental illness. Her SSI benefits

are being terminated.................................. 265

35.. RONALD MINTON is 38-year-old resident of California

who currently is a patient in a state hospital in

Nebraska. He suffers from paranoid schizophrenia

and epilepsy. His SSDI benefits have been terminated..273

36. ENDRE NEMETH is a 51-year-old resident of California

who suffers from liver disease, heart disease,

residuals of heart attacks, kidney disorder, asthma,

arthritis and hypertension. His SSDI benefits have

been terminated........... ............................. 286

37. ZOLA ORR ia a 39-year-old resident of California wh

suffers from residuals of cancer, recurrent pelvic

inflammatory disease, osteoarthritis and lymph-edema.

Her SSDI benefits have been terminated...............292

38. LOUIS ORTIZ is a 59-year-old resident of California

who suffers from diabetes mellitus with nerve

damage and crippling rheumatoid arthritis. His

SSDI benefits have been terminated....................298
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39. SAMUEL J. PARRISH is a 56-year-old resident of

California who suffers from arthritis and hyper-

tension. His SSDI benefits have been terminated ....... 304

40. JOHN J. PRESTON is a 57-year-old resident of

California who suffers from hypertension, angina,

3 vessel heart disease, peptic ulcer and arthritis.

His SSDI benefits have been terminated ................. 309

41. ANITA PROBERT, a resident of California, committed

suicide on February 10, 1983, at the age of 49 years.

She suffered from psychotic depressive reaction,

hypertension, pancreatitis, severe electrolye and

vegetative disturbances, gastric ulcers, ankle

edema, tardive dyskinesia and heart disease. Her

SSDI and SSI benefits were being terminated ............ 316

42. LEON RAMEY is a 55-year-old resident of California

who suffers from severe back injuries. His SSDI

benefits have been terminated..........................339

43. MARY RAPSON is a 38-year-old resident of Arizona who

suffers from hormonal dysfunction and chronic manic-

depressive illness. Her SSDI benefits were

terminated .......................... ..................... 344

44. SAMUEL RUVALCABA is a 45-year-old resident of

California who suffers from a severe spinal injury,

bulging anulus fibrosis. His SSDI benefits have

been terminated.....................................350

45. WILLIE SHAW is a 43-year-old resident of California

who suffers from chronic schizophrenia. His SSDI

and SSI benefits are being terminated .................. 358

-15-
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46. CARL H. SMITH is a 42-year-old resident of California

who suffers from chronic schizophrenia. His SSDI and

SSI benefits have been terminated.................... 367

47. EMBRICK STOOT is a 44-year-old resident of California

who suffers from heart disease, hypertension, a

nervous disorder and a respiratory disorder. His

SSDI benefits have been terminated....................377

48. JOEL TAPIA ia a 38-year-old resident of California

who suffers from severe mental illness. His SSDI

benefits have beenterminated.......................386

49. WALTER TELPHY, JR. is a 55-year-old resident of

California who suffers from disc disease, osteo-

arthritis and sciatica. His SSDI and SSI benefits

are being terminated......... .. ............ 393

50. EDWARD TREZOVANT is a 47-year-old resident of

California who is mentally retarded. His SSDI and

SSI benefits are being terminated........................400

51. HERMAN TWAITE is a 40-year-old resident of California

who suffers from severe residuals of repeated back

surgeries and back injuries. His SSDI benefits

have been terminated.............. ..................... 411

52. MICHAEL WALL is a resident of California who suffers

from chronic schizophrenia. His SSI benefits are

being terminated ............................ .* & . ................. 420
53. EDNA WEST is a 44-year-old resident of California who

suffers from chronic schizophrenia. Her SSDI and SSI

benefits are being terminated.......................422

-16-
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STATEMENT OF HON. CARL LEVIN, U.S. SENATOR FROM THE
STATE OF MICHIGAN

The CHAIRMAN. Senator Levin.
Senator LEviN. Thank you, Mr. Chairman.
I have somewhat mixed feelings in appearing before you today. I

must say that while I am delighted that the committee is holding
hearings, and I commend the Chair and other members of the corn-
mittee for doing so, I can't forget that it's over a year, almost a
year and a half now, that we first started appearing before this
committee on this issue. There have been many negotiations
during this year and a half, but the injustice continues. Hundreds
of thousands of Americans have had their disability benefits, which
they deserve, terminated. Administrative law judges and courts a
year or 2 years after these people have been kicked off the disabil-
ity rolls have come along and said those folks were unjustly re-
moved.

I'd like v point our finger just at the SBA or the OMB-and
much of tho problem does lie there--but I must say that Congress
has to bear it share of the responsibility as well, because Congress
has not acted to correct what is obviously an injustice, an outra-
geous and clear injustice to hundreds of thousands of American
citizens who we know are being erroneously removed from the
social security disability rolls.
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Senator LEVIN. The motives of Congress were good. We wanted to
remove people from the rolls who don't belong there. That is a le-
gitimate goal. We do not want apple on the rolls who shouldn't be
there. But, my God, with equal passion, we should want people on
the rolls who do belong there.

And just over this year and a half alone, we have witnessed
again tens of thousands of people being denied a benefit that they
aid for. This is not a welfare program. It is not a charity program.

It is not a gift. It is something that they earned and contributed to.
It is a trust fund to which they contributed.

This Government-and I'm not pointing my fin ger at any partic-
ular part of it-but this Government has wolated that trust as we
have stood and borne witness to these injustices. And it is time,
Mr. Chairman, to correct these Injustices.

What we have now is chaos. Twenty-six States have told the Fed-
eral Government they are ignoring our laws. That the injustices
are so bad that now over half of our States have said they will not
abide by the social security regulations any longer. That is unprec-
edented. It may be unprecedented since the Civil War that so many
States have told the Federal Government that they will not comply
with Federal regulations.

The National Governors Association has written the Members of
the Senate in support, of my and Senator Cohen's bill. We now
have over 30 cosponsors of our amendment and our bill. The Na-
tional Governors Association is on record as saying the following in
support of our bill: "The manner in which the 1980 disability rede-
termination amendments have been implemented has resulted in
large numbers of erroneously terminatdbenefits causing severe fi-
nancial and emotional hardship of eligible individuals."

And, Mr. Chairman, I would like to ask the Chair at this point to
include in the record that letter from the National Governors Asso-
ciation as well as letters from Governors of a number of States, in-
cluding the State of Kansas. Governor Carlin has written one of
the most eloquent letters that we have received, pointing out just
why it Is that Kansas is not going to abide by unut tules that
have been perpetrated by the Social SecurityL Administration upon
these reviews.

Our bill, S. 476, contains a number of provisions. No. 1 it would
require the Social Security Administration to show medical im-
provement when they want to remove somebody from the disability
rolls unless they can show fraud or error in the previous allowance
decision or they can show that the person has benefited from a new
medical device or technique, or that the person based on new diag-
nostic techniques is less disabled than previously thought. That is a
reasonable approach to this problem. We should not be removing
people from the rolls because they have a new person working i
the office who has made a new determination, or they found a new
judge who has reached a different conclusion with no new evidence.

Mr. Chairman, we provide that the Social Security Administra-
tion keep folks on the roll where there are medical findings of
pain, even though you can't show it on an X-ray. If there are medi-
cal findings of the presence of pain, that should be adequate to
keep peop on the rolls who were put there to begin with.



54

We allow the Social Securit Administration in this bill to con-
sider multiple impairments. Right now the Social Security Admin-
istration does not consider the cumulative effect of impairments.
They will not consider more than one at a time. What we say is
that you can look at all and add them together. The whole is not
greater than the sum of the parts, but for heaven's sake, it ought
to be at least equal to the sum of the parts.

And, Mr. Chairman, we continue the payment of benefits
through the administrative law judge. This has been a lifesaver for
some. But it has run out because of the action of one Member of
the House, which -stopped us from continuing the payment of these
benefits to the administrative law judges.

The CHAIRMAN. I think they can still bring that up though.
Senator LEVN. That is correct. Through a technicality, the Social

Security Administration has continued it for a few months. But is
going to run out unless we act..

But we are no longer able to simply say let's just adopt some in-
terim solution; let's just continue these benefits for another 6
months while we look at it. We have been saying this for a year
and a half. I must commend the Chair. I thin the Chair has
worked beautifully with us and with members of this committee to
try to reach a conclusion which is just to the people of this country.
But we must end the moral and the administrative chaos which is
out there. And our bill will end that chaos in a reasonable way.
And I'm glad the committee this morning is taking up our bi 1.
And I thank you for it.

[The prepared statement of Senator Levin follows:]
STATEMET OF SSNATOR CAm LEVm

Mr. Chairman, I have mixed feelings as I testify before this committee today.
While I am, of course pleased that the committee is taking up S. 476 for considera-
tion, I can oni reca : that it was In August, 1982-almost a year and a half ago-
that Senator &hen and I appeared before this committee on the same subject. In
that Period of time, tens of thousands, of severely disabled persons have suffered
through the anxiety inherent in the disability appeals process-where they have
been terminated by the state disability services only to be reinstated by an adminis-
trative law judge or a federal district court.

The comments of one person who experienced this process are rather telling and
sound more like the words of a prisoner of war than of a disabled American worker:

I pray that no one has to experience the grief, pain, and humiliation I've felt.
Mr. Chairman, S. 476, which I introduced aong with Senator Cohen now has a'

total of 85 cosponsors representing a broad spectrum of support. Those cosponsors
are, in addition to myself and Senator Cohen, Senators Boren Specter Dixon, Ken-
nedy, Heinz, Matsunaga, Pryor, Glenn, Nunn, Kasten, Moynan, Cochran, DeCon.
cini, Lautenber, Andrews, Boschwitz, Riegle, Huddleston, Hawkins, D'Amato, Pell,
Sasser, Durenberger, Quayle, Tsonga Bumpers, Stafford, Cranston, Byrd, Metz-
enbaum, Chafee, ingaman, and Saraes.

S. 476 is an effort to bring equity and order to the Social Security disability pro-
gram.

As my colleagues well know-from the reports they have been receiving through
their caseworkers back home--something is seriouslywro with the administra-
tion of the Social Security disability program. Severely disabled persons who should
be protected by the benefits of this program have been terminated in unexpected
numbers. The horror stories have proven to be not isolated examples but to reflect
the experience of tens of thousands of disabled people. And let me emphasize here a
fact that became obscured in the debate last session. The Social Security disability
program is an insurance program for our nation's workers. It is not a welfare pro-
gram. Each employee contributes a part of his earnings to the Disability Insurance
trust fund. (This is matched by a tax paid by the employer.) The workers of this
country count on this program as protection-insurance-against the unexpected
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event of a catastrophic illness or accident. Eligible beneficiaries have earned their
right to this benefit. That fact makes it all the more important that in the admnis-
tration of this program we take care not to deny benefits to any eligible, severely
disabled applicant.

Let me briefly explain how we got into the shameful situation we are in today
with this program.

In 1980, Congress enacted into law an amendment to the Social Security Act
which required the SSA to review every three years the eligibility of persons receive.
Ing Social Security disability benefits. This was based on a growing concern that
arge numbers of persons were receiving benefits who were really ineligible to do so.

was a reasonable management Initiative and one I endorse.yIt Is the implemen-
tation of that provision that has created the chaos and hardship we have been hear-ing so much about.To begin with, the reviews themselves were begun prematurely-before adequate

planning, training, and hiring of staff. Persons who had never been reviewed before
were not given adequate notice about what was expected of them and the type of
evidence they were required to produce to retain their el bilit. But most impor-tant, a signal was being sent from the national Social Securit office that the people
being reviewed were to be held to very strict standards, and that any error should
favor the SSA as opposed to the disabled worker. More weight was given to a one-
time exam by a SSA paid consultative physician than the -beneficiarys long-term
treating physician. The combination of these factors led to the unanticipated termi-
nation of 45-47 percent of the persons who were being reviewed-this was over
double the number of terminations the SSA Itself estimated would occur at the time
the 1980 amendment was considered and passed.

In 1982, support for the reviews began to erode as there were in cas ly dra-
matic press accounts of the effects these reviewed were having on severelyisabled
persons. Numerous congressional committees in early 1982 began oversight hearings
on the disability review process. House Aging held a hearing in May of 1982. The
Subcommittee on Oversight of Government Management, which Senator Cohen
chairs and on which I serve as ranking minority member, convened a hearing on
May 25, 1982 and heard testimony that should have embarrassed us all as public
officials. We heard the moving account of Mrs. Richard Kage, who described how
the disability review process forced her severely disabled husband to try to go back
to work, intensified the degree of his disability and finally was a causal factor in his
untimely death at the age of 49. We had documentation from Mr. Kage's doctor that
It was his medical opinion that the emotional anxiety surrounding the review proc-
es contributed to Mr. Kage's death. That is a stunning accusation. And it is not the
only such accusation that has been made about this process.

There were also hearings by the Social Security Subcommittee of the House Ways
and Means Committee, the Senate Aging Committee, and, of course, the hearing in
August of 1982 by this committee. Throughout all these hearings the testimonyhas
been the same. Something has to be done to improve the way in which these re-
views are being conducted to restore order and fairness to the disability program.

The congressional concern was complimented by a growing number of cases in the
federal courts. Numerous lawsuits have been filed challenging the standards used
by Social Security for terminating someone from the program and to date some half
dozen federal courts have held that Social Security hold have to prove that the
person's condition has changed or medically improved before the person can be ter-
minated. But the Social Seurity Administration has a policy o nonaccjuiescence
which means it picks and chooses those Circuit Court decisions with which it will
agree and refltses to follow those court decisions with which it disagrees. This means
tht although litigants were winning in the courts on the question of showing medi-
cal improvements before termination, these court decisions were not being applied
to other disability beneficiaries.

Two major class action cases have forced Social'Security to change its procedures.
In the Ninth Circuit, in a case entitled Lopu v. Schweicker, the fedeial district
judge ordered Social Security to follow prior decisions by the Circuit Court and re-
quire a showing of medical improvement prior to termination. The judge has or-
dered the SSA not only to apply such a standard prospectively, but also to review
those persons who have been terminated over the past two years and apply the
standard retroactively. The SSA is complying with that court oider, but it is also on
appeal to the Ninth Ciicuit That medical improvement standard, however, is being
aPlHed by the SSA only to persons within the six states covered by the Ninth Cir-

In the Eighth Circuit, a federal district court ruled that the SSA had used an er-
roneous process in reviewing the eligibility of persons with mental impairments and

i
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has ordered the SSA to review all persons with mental impairments within the Ju.
risdiction of the Chicago regional office who have been terminated without complet-
ing the full sequential evaluation process. That involves some 82,000 persons in my
state of Michigan alone.

In an effort to protect their own constituents, and to abide by the authority of the
federal courts, many states have taken action on their own to address the problems
in the disability program. At my last count, 17 states have imposed moratoriums onthe reviews of disability beneficiaries until Congress passes a reform bill or the SSA
straightens the system out administratively or they have imposed their own stand.
ard for terminations, which include a showing of medical improvement or change in
the beneficiary's condition. Nine other states are under court order to follow a medi-
cal improvement standard.

On June 8, 1983, Secretary Heckler attempted to bring some administrative re-
forms to the disabilit program. She instituted, among other actions a partial mora-
torium on reviews of those with mental impairments and initiateA a study of the
disability program. While her efforts were in the right direction, they were far from
solving the real problems which only comprehensive reform legislation can do.

When these reviews.started in March of 1981 there was no statutory protection
for the payment of benefits for these individuals while the were appealing their
termination decisions. This was particularly troubling in light of the fact that over
two-thirds of the persons who appealed their benefit terminations to administrative
law judges were being reinstated. The latest SSA statistics show that since March of
1981, of some 470,000 persons who have been terminated initially, 160,000 have been
reinstated on appeal and 120,000 appeals are pending. Seeing the human tragedy
that was resulting from this process-persons were losing their homes, their ability
to purchase basic necessities, and even their will to live while the appeals process
dragged on-Congress passed last year an emergency provision which continues the
payment of benefits through appeal to an administrative law judge. That provision
expired on October 1, 1983, and -we extended it to December 7, 1983, but unexpected.
ly failed to renew the extension before the close of the last session. The assumption
has always been that that provision was merely a stopgap measure until Con
could pass comprehensive reform legislation. Now we don't even have that. But, be-
cause the SSA pays benefits for two months beyond the month of termination, and
because the SSA has imposed its own nationwide temporary moratorium on termi.
nations, no one has been affected by our.failure to renew the aid-paid-pending provi.
sion. However soon it will be a different story once terminations are again proc-
essed by the SA. That is the deadline we now face on this legislation.

We introduced S. 476 on February 15, 1983. We offered an amendment to S. 476
on June 29. Let me briefly describe, now, Just what provisions are contained in this
bill and why.

(1) The bill requires that before a person receiving disability benefits can be termi-
nated, the SSA must be able to show medical improvement unless one of the follow-

factors is present:
in1A) There was error or fraud in the previous allowance decision;

(B) The person has-benefited from an advance in medical or vocational technol.

l New or improved tests or diagnostic techniques demonstrate that-the person is
less disabled than previously thought.
. The weight of court opinion supports-on the basis of procedural fairness-the
concept of medical improvement. Some courts have ruled that the burden in termi-
nation cases shifts from the beneficiary to the SSA to show a change in the person's
condition or a reason why the person is no longer found to be eligible; others simply
state that the SSA should show medical improvement. The MA has refused to
follow these decisions.

Applying a standard of medical improvement as that contained in S. 476 is only
reasonable and fair. When a disability beneficiary was initially allowed benefits,
Social Security was concluding by its own standards and tests, that that person was
so severely disabled as to not be able to do any job in the national economy. Now
Social Security has "tightened" the administration of the program and may judge
that same person, who has not experienced any change or improvement in his or
her condition, as no longer being eligible. Basically, the SSA is saying it changed its
mind; no other reason is ne .I think that's wrong and terribly unfair. Now if
the SSA can prove that the person was fraudulent in his initial application, or the
SSA committed an error in processing that initial claim, then the SSA should be
able to terminate that person even though the person's condition has not changed.
Likewise, the SSA should be able to take advantage of recent developments in the
medical field. Thus, if there is a new device that can better assess the extent of dis-
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ability or that can lessen the effects of the disability, then the SSA should be able to
require Its use and take advantage of the changes, regardless of whether or not the
befieflciary's condition has in fact improved. An example of this might be theadvent of the stress toot, which can now determine cardiac capability to a far lrat-
er degree than the standard electrocardiogram. S. 476 allows for these exceptons.
But where these factors are not present and where the Individual's condition has
not changed, then the SSA should be required to stand by its previous judgment of
eligibility. Frankly, 1 cannot see how a person can legitimately be terminated unless
one of these exceptions applies.

(2) The bill requires the SSA to consider multiple impairments In determining
whether or not a disability is severe or meets or equals the istig. This has been a
particularly difficult problem in the operation of the program. In order to standard-
ize the Judgements made on these disability cases, the WA has restricted Ito inter
pretation of qeverty and has precluded consideration of multiple impairments, If
one of the several impairments an individual may have does not alone, meet the
standards for disability set out by the SSA, then the person is denied benefits re-
gardless of whether or not the cumulative effect of all the impairments may, In fact,
exceed the severity of any single eligible impairment. That is simply unfair and un-
Justifiably restrictive.

(8) The bill requires certain improvements in the administration of the reviews-
better, more complete notice to the individual, the opportunity for a personal ap-
pearance with the state disability examiners before actual termination, and a thor-
ough documentation of the beneficiary's preceding twelve-month medical history
with foremost reliance on the comments of the treatment physician rs opposed to
the SSA ordered and bought consultative examiners.

(4) The bill establishes by statute a standard for consideration of pain. Earlier
hearing brought to light gross inconsistencies in the treatment of pain between the
state diaility examiners and the administrative law Judges-largely a result of the

SSA' us internal guidelines (the POMs) which were different fom the regula-
tions. The standard contained in S. 476 would allow for pain to be considered dis-
abling without proof of a medical cause (as the SSA now requires) if there are medi-
cal findings of the presence of the pain. Numerous court cases have similarly held,
and I will gladly provide the Committee with those cases if requested.

(5) The bill would make the payment of benefits through the administrative law
judge stage permanent law. Since these benefits are frequently the only object that
stands between subsistence and poverty for many of these beneficiaries, they should
only be terminated when the administrative appeals process has been completed
and the decision of the SSA is final. Not only does a beneficiary lose his or her bene-
fits, he or she also loses the important Medicare coverage which helps the benefici-
ary obtain needed medical treatment. The termination of benefit. is, therefore, a
very serious consequence and should only be done when the SSA prevails at the
AU level.

(6) The bill requires the Secretary to either appeal or acquiesce in decisions of fed-
eral circuit court.. This is a very difficult issue. Absent a direct court order involv-
ins an entire class of people, the SSA feels free to Ignore as to subsequent benefici-

res' decisions of eral district and circuit courts interpreting substantive law
except as they apply in the specific case being decided. Some believe that is violative
of the fundamental principle of the separation of powers as interpreted by the Su-
preme Court in Marbury v. Madwon. The SSA replies that it has the responsibility
to administer a national program and can't respond to decisions with which it dis-
agrees in less than a national way. Were it to follow a Circuit Court decision on a
national basis, It would be thereby elevating the Circuit Court of Appeal to the
level of the Supreme Court. Because of the SSA's arguments and would be comfort-
able with some modification of this provision in the bill. The change I would propose
would be to require the Secretary of HHS to report all acquiescence and nonacquies-
cence decisions and the reasoning for those d cisions Congress. This is a very im-
prtant policy question-the extent to which a federal agency can ignore federal dis-
trict and Wt court interpretations of law-and one that has implications govern-
mentwlde. I can understand If this Committee does not feel it can fully respond to
the problem in Just the SSA context -

(7)PThe bill requires that n standard for determining disability to be followed or
used by the SSA be made subject to public notice and comment and applied at all
levels bf the administrative process, from the state disability examiners to the Ap-
peals Council. I was shocked to discover that mny of the most important determi-
native standards and factors used by state disability examiners at the insistence of
the SSA are not published as regulations. One such example was an internal quide-
line or POM which listed 20 impairment as being ipso fa cto nonsevere, meaning if
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the person has one of these impairments, the person is deemed automatically not
eligible. Now I take issue with that standard substantively, but equally important, I
take issue with the process that allows such a standard to be used without public
knowledge. There really is no acceptable Justification for allowing standards of dis-
ability which so clearly affect the final outcome of the eligibility decision to be pro-
mulgated and made effective without public notice and comment.

Mr. Chairman, at last count 41,000 of the 44,000 lawsuits ending aat HHS
involved disability claimants. In Detroit the figures are equally stagger and the
percentages are.growing. According to figures compiled by the Detroit News.

In the year ending June 1982, some 987 Social Security cases were on the docket
in U.S. District Court for Detroit--Just under 16 percent of the total civil filings.

By June 1988, that number had almost doubled to 1,709 and represented one out of
four of the new cases coming into the court. In the first four months since June,
Social Security disability appeals accounted for 85.5 percent of new cases at the fed-
eral courthouse in Detroit.

By faftg to enact comprehensive reform legislation to clean up this chaotic
system, Congress is unnecessarily burdening our already overburdened federal
courts.

The actions by the states, the enormous growth in federal district court disability
cases, the tens of thousands of persons who are terminated only to be reinstated on
appeal-these are facts which compel your Committee's action on this legislation.
Congress must bring order to this administrative chaos, and for the welfare of those
workers who have invested in and placed their trust in this program to ensure them
against the financial loss of unexpected disability, Congress must act immediately.

Thank you for the opportunity to testify.

STATEMENT OF HON. JAMES SASSER, U.S. SENATOR FROM THE
STATE OF TENNESSEE

The CHAIRMAN. Since you are here to discuss the same general
issues; perhaps we can hear from Senator Sasser. Then we can
have questions.

Senator SASSER. Well, thank you, Mr. Chairman. Let me express
my appreciation to the chairman and to the ranking member, and
to the committee for allowing us to appear here this morning and
express our views on the social security disability system reform.

I'm grateful, Mr. Chairman, for the efforts that you and this
committee are making in trying to resolve a matter which has
plagued literally thousands, tens of thousands, of disabled Ameri-
cans in every State in the Union over the past several years. And
I'm optimistic today that an effective, fair, and permanent solution
to the problem will be implemented in an expeditious fashion.

Now I think the timing of these hearings only serve to under-
score the importance of expediency. Senators Cohen and Levin
have been diligent in pursuing their reform efforts over the past 2
years. And, of course, Senator Moynihan and Senator Pryor and
Senator Heinz, members of this committee, must be applauded for
their efforts, stalwart efforts I might add, in this regard.

Now Federal disability benefits are an integral and essential part
of the much discussed safety net. The distinguished ranking
member of this committee, Senator Lone, over 25 years ago-that's
a quarter of a century ago-led in the eight for these benefits. And
the intent of the major legislative proposals introduced since 1982
in the disability area have been to abide by the spirit of the disabil-
ity concept as it has been developed over the years.

We all know what the problem is. These proposals were made
necessary in large part due to the hasty acceleration of periodic re-
views by the Administraion begun in March 1981. Begun, I might
say, 9 months before the States were prepared or had been alerted



59

that they would be in a position to be called upon to make these
reviews.

Now I don't think any of us quarrel with the intent of the 1980
amendments mandating periodic reviews. If individuals are not dis-
abled or if they have recovered from their temporary disability,
then certainly they ought not to be receiving disability payments.
And I supported that legislation.

But we have worked, I think, a great injustice and a great in-
equity, and a most cruel inequity, on many deserving disabled
Americans in this country. And I suspect that there Is not a Sena-
tor sitting before this committee or on this committee this morning
that has not heard their constituents in their State in which the
cruelties and injustices have been outlined in great detail

In closing, Mr. Chairman, I would like to encourage this commit-
tee to take a look at the reforms contained in S. 2002, which was
offered by Senator Moynihan, Senator Pryor and myself in October
of last year. Now this is essentially the Pickle bill, H.R. 3755,
which has already been examined, and already been passed out of
the House Ways and Means Committee, and the Social Security
Subcommittee.

Let me end by sying, Mr. Chairman, something that we all
know here toda. That we need effective reform and effective
reform now. And I'm greatly encouraged by the action that you,
Mr. Chairman, and your committee are taking today.

Thank you.
[The prepared statement of Senator Sasser follows:J

TESnMON or SENAToR Jm SAS

The primary focus of these hearings Is to deal with an issue which is of vital con-
cern to more than four million disabled beneficiaries throughout the country,
namely reform of the Social Security Disability Insurance program.

The problems which have -arisen in the federal disability program over/the past
several years have given rise to deep concerns on the part of many of those in Con-
gres with respect to the adequacy and fairness of the process itself. This has
prompted numerous legislative proposals and approaches for modifying the existing
admilstrative system. Among the remedies which have been offered is H.R 8765 by
Congressman Pickle, which Is a comprehensive measure designed to reform the
review and appeal process. This legislation has been subsequently introduced in the
Senate as S. 2 by Senators Moynihan, Pryor, and me. It is in -support of this
measure that I appear before this committee today.

In short, it is my belief that a quick and effective resolution to the ministrative
problems encountered in the current process is imperative. Indeed, the timing of
these hearings serves only to underscore the importance of remedial action on the
part of Congress. The magntude of the hardships imposed by the current system on
deserving disability beneficiaries over the past three years has been well document-
ed and needs no eitherr elaboration here. The process currently in place must be
reformed in a way that eliminates what has effectively become a purge of the dis-
ability rolls. It is to this end that the committee must devote Its energies in the near
term.

To a great extent, the problems which have plagued the disability system over the
past three years are directly attributable to the decion to accelerate the implemen-
tation of periodic reviews in March 1981. The 1980 Disability Amendments mandat-
ed review of the disability roll once ever three as, beginning in Januar 1982. 1
supported this effort and have no quarrel with te intention of the legislation. The
implementation of the provision, however, has worked to pervert the original inten-
tion. Such perversion has been precipitated and exacerbafed by the Reagan Admin-
istration's decision to speed up the review process some nine months ahead of sched-
ule. This In effect caught the State disability determination units offguard and ill.
prepared to handle the enormous Increase in caseloads. The purge had begun.
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The federal disability program is an essential and integral part of the govern-
ment's safety net to protect those persons who can no longer support themselves or
their families. The government's commitment to this ideal has been strengthened
over the past quarter century. The distinguished ranking member of this committee
played a large role in securing the disability program and I admire his participation
in this regard. However, the time for comprehensive reform is now. We cannot sit
idly by and watch as thousands of deserving beneficiaries are systematically re-
moved from the disability rolls.

In December 1982, Congress passed H.R. 7098 which was a temporary approach to
the procedural problems in the administrative system. This was the result of
months and months of negotiation and onthe part of many Members,
including myself, to realize reform of a system which was erroneously terminating
beneficiaries at a rate of more than fifty percent. Upon passage of this legislation, it
was clearly acknowledged that the measure was temporary in nature and that effect.
tive comprehensive reform was needed.

One of the biggest disappointments of the first session of the Ninety-eighth Con.
gress was failure to enact comprehensive reform. Despite substantial pressure for
reform, the only action taken by Congress was a sixty-seven day extension of disabil-
ity payments through the appeals process. Such action only prolongs the inevitable:
a return to the disastrous policies and processes in effect prior to the passage of
H.R. 7098.

The bill offered by Senators Moynihan, Pryor and myself contains important leg-
islative remedies to many of the most serious deficiencies in the current system.
Among the provisions contained in our bill are the following: a detailed medical im-
provement standard of review for terminations of disability benefits; the require-
ment of the Secreta7 of Health and Human Services in conjunction with the Na-
tional Academy of Sciences to conduct a study concerning the subjective evidence of
pain in determining disability; a provision on consideration of multiple impair-
ments; a moratorium on mental impairment reviews; permanent contnuation of
benefits through the appeals process; regulatory stand for consultative examina-
tions; and a reqrement thatthe Secretary comply with the decisions of the circuit
courts of appeal.

This legislation represents a comprehensive approach to a complex problem, a
problem, made more complex by the costs not only in dollars but in human suffer-
ing. It is my sincere hope that this committee wil give the concerns addressed in
our bill through consideration and will act to alleviate the current administrative
deficiencies in a comprehensive manner.

ELIMINATE THE 5-MONTH WAITING PERIOD FOR TERMINALLY ILL

While immediate attention must be given to comprehensive. reform of the disabil-
ity review and appeal process, another isue to which I would like to direct the Com-mittee's attention is the five-month waiting period for payment of benefits to those
diagnosed as terminally ill. _. .

In August of last year, I introduced, along with Senator Durenberger, a bill whichwould eliminate the five-month wating period for the terminally ill. This i a

matter which has been acted upon by the Senate before and deserves attention.
During deliberations on the 1980 Disaility Amendments, the Senate adopted, by a
voteo 70-28, an amendment similar to the legislation I have offered (S. 1785).Un-
fortunately, the amendment was dropped in conference with the House.

S. 1785 currently has thirty consponsors, The cosponsors cross bbth political andideological bounds. The bill stipulates that terminal illness be defined as a '°medical-
ly determinable physical mparement which is expected to result in the death of
such individual within the next 12 months and which has been confirmed by two
physicians in accordance with regulations of the Secretary." By requiring that two
ph~vicians confr the extent of the illness, the definition is necessarily restrictive

As it currently stands, disabled individuals must undergo a 5-month waiting
perod before the receipt of their disability benefits. In actuality, however, the bene-

ficiary does not receive his or her first check until the seventh month, since benefits
are paid for only the first fll month after the wait ing period. The waiting perod
concept was ostensibly designed to reduce the cot of the system. Now cost-saving
measures, particularly in these times of exploding Federal budget deficits are cer-
t-ninly laudable, but there must be a line drawn between the benefits or reducing
expenses and the costs in terms of human compassion and basic equt ,

While no amount of money can ever replace the pai of a terminal illness or the
fears of imminent death, the ability to collect righfully owned compensation by
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virtue of a lifetime of contribution to the social security system can certainly work
to ease the financial hardships and burdens facing those in the last months of their
lives.

For those citizens who have paid into the social security system all of their work-
ing lives, who have contributed to our Nation through their labor and who expected
to collect retirement benefits, it comes as a rude shock at the mot trying time to
discover that their Government has found a way to save money by withholding bene-
fit, for the first 5 months.

Sadder yet are statistics compiled by the Social Security Administration which
show that over the past 3 years, the average person who is terminal and disabled
will live for only 2% months after that diagnosis.

For terminal patients with little means, the loss of income caused by the disabling
condition coupled with escalating medical expenses can be particularly onerous. It is
little comfort to know that the American Cancer Society estimates that 80 percent
of us will have cancer-855 000 last year alone. Two out of every three American
families will have cancer afflict one of their family members.

For families with little savings in this country, the financial hardships caused by
this disease and others can be absolutely devastating. On average, it costs $20,000 to
die of cancer in this country.

When viewed in strictly monetary terms, the costs of our bill is large. The Con-
gressional Budget Office unofficially estimates that the bill could cost from $200 mil-
lion to $300 lion per year. When viewed in terms of fairness and equity, however,
the costs pale in comparison to the benefits gained.

A CABS FOR lDERAJZATION

Another issue which deserves further committee consideration is that of federal-
ization of the disability system. This is not a new issue and is one which I have been
looking at for some time now.

One of the most unique aspects of the federal disability p rgram, from an organi-
zational perspective at least, is its administrative structure. Although It is a Federal
insurance program, the initial determination of eligibility and administration of
benefits rests with individual State Disability Determination Units.

The Federal-State administrative structure received critical attention as early as
1959. In that year, the House Ways and Means Subcommittee on the Administra-
tion of the Social Security Laws held hearings on this very subject. The following
year the Subcommittee released a report which raised substantial questions about
the Federal-State structure. The report went on to note that the disability program
was "the most difficult social insurance program, from an administrative stand-
point, on the statute books" at that time.

In 1974, the House Ways and Means Committee issued a report which roundly
criticized the Federal-State structure on the grounds that it was largely responsible
for the wide interstate variations in the disability determinations that were occur-
ring in the country at the time.

In 1978, the General Accounting Office released a study entitled A Plan For Im-
proving the Disability Determination Process By Bringing It Under Complete Feder-
al Management Should Be Developed which seriously questioned the efficiency and
effectiveness of the Disability Determination System under the existing Federal-
State arrangement. The report continued that the Federal-State relationship was an
"impediment to improving the administration of the programs because of (1) unan-
swered questions about the effectiveness and efficiency in the Federal-State relation-
ship that has existed almost twenty years; (2) questionable need for the process to be
closely aligned with the State vocational rehabilitation activities; (3) inability of the
principals to remedy contractual defects, such as clearly defining their responsibil-
ties; and (4) need for Social Security to have more effective management and con-

trol over the disability programs."
It seems to me that with the uncertainty surrounding the organizational effective-

ness of the current system, now may be the time to examine ways in which the
system can be streamlined and organized to spend the taxpayers money more effi-
ciently. While feder the disability program may be costly in the short-run, it
very well may prove to be cost-effective in the long run. Such alternatives should belooked at.

I have instructed the General Accounting Office to conduct an exhaustive study of
this issue and I anticipate their report within the next six months. At such time,
pending the conclusions of aie GAO report, I will consider offering comprehensive
lelation reorganizing the disability program.

81-964 0-84-
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I believe that this approach is particularly timely given the current revolt on the
part of many States with respect to disability determinations. In October of last
year I submitted into the Congressional Record a list, compiled by the House Aging
Committee, of States' actions up until that date. Since that time, other states have
taken unilateral action defying the Social Security Administration regulations relat-
ing to disability determinations
I am under the impression that Chairman Roybal will be presenting a detailed

up-to-date list during these hearings and I applaud him for his efforts in this regard.
In summary, let me reiterate my concern or the need for comprehensive disabil-

ity reform now. In the coming months, I will be paying close attention to the disabil-
ity problem and will be prepared to introduce legislation in the areas I have dis-
cussed here. In the meantime, I sincerely hope that this committee will undertake
the necessary action to alleviate the hardships and trauma confronting many thou-
sands of eligible disabled beneficiaries under the current system.

The CHWAIMAN. Senator Long, did you have a question?
Senator LoNG. Let me just say, Mr. Chairman, to the witnesses

and to all here that the Senator from Louisiana was one of the
original sponsors of the amendment to create this program. It
passed by a single vote when the Senate passed it, so you might say
that if t Senator hadn't voted for it, it wouldn't have become
law. I've always been proud to support a proposal to care for those
who are disabled.

We had testimony at the time we originally enacted this pro-
gram, to the effect that you are going to have a great number of
cases where the tests of disability are subjective. For example, even
doctors can't really tell whether a person is in pain, or to what
degree he is in pain. It was contended that this program was going
to be one where we could not control its cost.

Senator Heinz has correctly stated that as of this moment, the
program is operating within the estimated costs, or at least within
the tax that pays for it. But let's analyze that for a moment. On a
comparable basis, this program was estimated to cost 0.33 percent
of payroll at the time we first enacted it, and that is what it would
be costing now based on our estimates at that time. That was based
on how many disabled people we estimated that we had before we
were paying people to be disabled under the program.

This year, our taxes for the disability program are 0.5 percent on
employers, matched by 0.5 on employees, which is 1 percent of
wages in total. That's three times the original estimated cost. I
asked the staff to look up these figures, and it is my understandin
that at one point the long-range cost of this program was estimate
to cost eight times the original estimate.

I have all the sympathy in the world with people who are totally
disabled and who properly belong on the rils. But I'm concerned
about those who don t. I visited a friend some time back who I
wanted to help me do a little domestic chore-something he has
always been able to do. I asked him to come help me and he said,
I'm afraid I can't help you; I'm disabled. I couldn't see any differ-
ence in his situation, but he had had an accident with a chain saw.
I said, well, look, if you will bring the kit along, you show me what
to do, I can repair this thing myself if you will just show me how to
do it.

When he got there on the scene he said, well, hand me that, and
he went ahead and fixed it. He was able to do it all the time. He
was pretending to be disabled, I guess because since the Govern-
ment put him on the rolls, he felt he had to continue that image.
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It turns out the way it happened was that this fellow had gone
down to the Social Security Admistration and apparently they
didn't have all his records. As a result, he was not going to be enti-
tled to anything like the social security payment he thought he
had earned.

Apparently someone at the social security office said, well,
maybe we can declare you to be disabled. It wasn't his idea that he
was disabled-it was their idea that he was disabled. They proceed-
ed to put him on the rolls as disabled, and he is now drawing dis-
ability benefits. But that man was not disabled according to what
we had in mind when we passed that program.

In my own hometown, I've had communications from house-
wives, young women who have to hire someone to look after their
children while they are out either working or going to college. In
Baton Rouge their experience has been that if you want to try to
hire somebody for this kind of work, the odds are that mahy of
those who apply for the job will say that they are available to do
the work provided that they are paid In cash with no records ke t.
In many cases there are people who are on those disability rols.

When we first passed this program we had testimony about how
hagd it would be to deal with allegations of pain. Doctors were tell-
ing -us that doctors can't tell you for sure what degree of pain a
person has. You can see certain things on that X-ray, but all you
can tell is that he .might be in pain where he can't work and he
might not. Now, it is one thing for one person to have the pain that
you can't prove or disprove. And it's another thing for his life long
buddy to acquire the same pain at about the same time, and for
those two retire, you might say, at an early age on this disability
roll. The same symptoms, the same disability, almost as though it
were contagious, when you wouldn't think that kind of disability is
contagious.

Now as far as the Senator from Louisiana is concerned, I really
think that we ought to have a program to encourage and coerce
employers, if necessary, to hire handicapped people b6caue a lot of
people on our rolls are severely handicapped but not totally. dis-
abled. And we ought to try to encourage business, with tax advan-
tages or whatever-I would like to vote for it-to provide employ-
ment opportunities to people who can't otherwise get employment.

In times of high unemployment these disability applications go
way up. Why is that? People can't get a job and they have, there-
fore, concluded that they are dbled and ought to apply for dis-
ability benefits and seek to convince others that they are disabled.
It's far better to have those people doing what they can do, and set
aside jobs for them that they are capable of doing rather than
making them try to prove that they can't do anythin g.

Now let me say that as far as anyone who is truly and totally
disabled I am sympathetic for them. I would like to provide for
them. I have voted for it. I would like to continue to vote for it. But
I do think we have a responsibility to the taxpayers who are
paWig for all this. To make sure that is who we put on the rolls.

When the social security program was passed, Congress had a
doubt about the constitutionality of a Government insurance pro-
gram. So what did it do? It voted to levy a tax. We levy a tax on all
citizens in certain situations. Having voted the tax, we then say
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now we will pay you this benefit if you qualify for that benefit. In
that sense it is an insurance program. But we had doubts, and still
do, that we have the right for the Government to have an insur-
ance program. And, therefore, we operate it as a program where
we tax the public and then we provide certain benefits.

Now we are certainly providing a great deal more in benefits
than we had in mind when we levied the tax. The last time this
Senator ran for office, I had to lead the charge to raise this social
secunit tax to pay for the fact that that program, including the
disability program, appeared to be going broke.

It's no fun to ask the public to pay additional taxes for these
benefits. I recall when I ran for office last time that it was de-
scribed as the largest tax increase in history. As chairman of this
committee, it was said that I had persuaded the Congress to pass
the largest tax increase in history for social security.

Senator SAssa. I might add 4She Senator from Louisiana that I
ran for office last year. And that was raised against me. And I re-
member the Senator from Louisiana persuading me to vote for it.
(Laughter.] .

Senator LoNo. I regret to say that we lost some good troops, Sen-
ator, who followed their conscience on that issue. And I helped to
persuade them to do that. I feel sorry for them, but I thought it
was in the national interest that we do it. Insofar as we provide
what is necessary for people, I'm happy about it.

But I do think we owe a responsibility to taxpayers to see that
what we are paying for is something that is essential, something
that is necessary, something that must be paid for, and that we not
pay for the kind of cases I'm reporting bere of people who were
never intended to be on these rolls. They were perhaps handi-
capped, but not totally and permanently disabled. To hold a tight
rein on this program is difficult. It's no fun. Senator Dole told
about the gold coffin they were presenting him.

The CHAIRMAN. Somebody gave me a golden coffin yesterday.
They have just walked out,of the hearing in protest, about 50 of
them, when you started talking.

Senator LONG. Well, Senator, were you around here the time we
first took up the family assistance plan? I recall at that time we
had the welfare rights crowd running up and down that corridor
outside this hall shouting "Fifty five hundred doa or fight." So
if you can be intimidated by a gold coffin, I guess you don't belong on
this committee.

I think we have to see that this program is one that the taxpay-
ers can subscribe to, one that they feel that they are being treated
fairly with. But I would say that this requires that we do look after
the needs of those handicapped people who are unable 'to find
work. And I think that we ought to have something we don't have
here right now. It costs money, I suppose, but we ought to do it. We
ought to have a program to subsidize handicapped people, and to
put the pressure on employers to hire them. Some businesses, may
I say, are doing a fine job already when someone is handicapped.
They try to find a job that person can do and put that person in
that job.

We should not make this disability program a program for handi-
capped people if those people are capable of useful employment. In-
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stead, we ought to do more to provide employment opportunities
for handicapped people.

The CHAiauN. Thank you very much. There may be questions
of the panel. I would hope they would be brief because we have
about 25 other witnesses.

Senator Cohen, do you have another comment?
Senator COHM. I would like permission to put my full statement

in the record, Mr. Chairman.
The CHrMAN. Oh, sure.
Senator COHEN. Also, if I could just respond to a couple of points

that were made. No. 1, under this program, you don't have to be
permanently disabled in order to qualify for benefits. That's the
reason why we have the need for periodic review. If you are tempo-
rarily disabled, you can still qualify as long as you .are unable to

-engage in gainful employment and meet other requirements. You
don't have to be permanently disabled.

Second, it has been suggested that the program has doubled or
nearly quadrupled since it first began, and that somehow this is
due to an increase in either unemployment or mamgers or people
who are simply trying to rip off the taxpayers. In fact, what you
have had are some fundamental changes since this program was
orinally conceived. Back in 1956, only disabled workers aged 50
and over were eligible. Well, since 1960, workers of any age are eli-
gible. So there's a major difference right there.

In 1956, no dependents were paid any benefits. Since 1958, bene-
fits are now paid to dependents of disabled people. In 1972, the SSI
program that was created. In 1972, the OASDI benefits were in-
creased by 20 percent. In 1956, when the program was first adopt-
ed, you had 61.5 million people who were insured. You now have
100 million people covered. So there are legitimate reasons as to
w h the program costs have gone up.

There are people who have taken advantage of this system-and
we are trying to find a way to get at those people who are abusing
the system--but in the process of trying to get those people who
are malingers or who are abusing the system, we should not termi-
nate benefits for those people that I have listed in just a brief cata-
log of cases who are severely disabled, not simply handicapped in
one fashion or another, but severely disabled to the point they
cannot engage i amful employment. We ought not to be throw-
ing them off the rols the way we have been.

Senator LEVIN. Mr. Chairman, could my statement be made part
of the record?

The CHmAmAN. Sure.
Senator LEvIN. I would also like to comment on Senator Long's

point. There were more people perhaps on the rolls for a number of
reasons, including the ones that Senator Cohen just listed, by the
way. We want people off who don't belong there, Senator. And I
think we do with the same strength that you do.

But once you concede that if there are people being removed
from the rolls who do belong there, that that s an injustice that we
should correct. And all I can say in that regard is that two-thirds
of the people who appeal those removals are being restored a year
later, after they are thrown on welfare. And in some instances,
commit suicide.
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And two-thirds of the people appealing are being restored. It's
gotten to the point now where in my home district- this is so bad
in my district now that about a third of all of the new filings in
Federal court-35 percent, are social security disability appeals.
Twenty-six States, twenty-six States, have told the Federal Govern-
ment they will not obey Federal regulations. That's the amount of
the injustice. So I have to share with you you-and you are a dear
friend of mine-your feeling that we want to save money by remov-
ing people who don't belong there. The taxpayers have a right to
that. They have a right to our protecting this trust fund. Get
people off who don't belong there. But when you have the degree of
injustice that we have in this system-it's been going on now for 2
years. And let me repeat that one statistic and I am going to close.
The Social Security Administration estimated that these reviews
would result in 20 percent of the people being removed. And you
talk about a predicted number of people being on the rolls, and
that's fair. Twenty percent were predicted for removal as a result
of these reviews. Over twice that number have been removed.

You talk about excess of predictability. Now something is wrong.
Everybody in the States knows it. It's time that we in Washngton
understand it, and act to correct it without in any way diminishing
what you are saying. That we don't want folks on there who don t
belong. But again with equal passion, we should want people on
there who do belong.

Senator LONG. Let me just make this point clear. Of course, I
agree with a great deal of what you said, Senator. I also differ with
some of what you said. Now just to illustrate my point. My father
was one of those lawyers in Louisiana who persuaded the Supreme
Court that under our workers' compensation law a person was to-
tally and permanently disabled if he had lost a hand if he was a
carpenter, or a person who had been working, let's say, out on the
yard as a railroad man. This was based on the theory ,hat even
though the statutes specifically had a schedule for less than total
disability for the loss of a hand, the person had been disabled from
doing that particular job which he had done at an earlier period.

We didn't have that kind of thing in mind when we passed this
program. For example, I knew a man who worked in the railroad.
He lost his hand. He couldn't work on the railroad anymore, but
that didn't mean he was unable to do any work. He went into busi-
ness for himself, and he wound up being one of the most successful
men in the community. it

It's a tough job for somebody to tell people "no" in this area. I
can understand that. I can understand how a judge or an examin-
er, when someone comes and appears before him and that person
looks pretty pitiful, is inclined to say,: "Well, gee, I feel sorry for
that fellow" and to put him on the rolls.

The burden is on us, when we set up a program, to try to find
some way to see that it does not become an open-ended spending
programn-putting all kinds of people on those rolls that we did not
intend to be on there. •

For example, I don't think any Senator here would approve of
*the situation we have throughout the whole country where you've
got people applying for work and saying, "I am willing to work pro-
vided that I am paid in cash and no records are kept."
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Nor do I think any Senator would want to pass a program which
pays benefits to a person who could find employment and is capa-
ble of doing a job, but they decline to make themselves available
for that employment because the benefits are available to them. No
one wants people who don't belong on the rolls to be on there.

But it's the marginal cases we have got to deal with. I know Sen-
ator Cohen and others referred to-situations where it is clear they
are totally disabled, such as cases of people in wheelchairs, and
paraplegics. Now that's not the kind of case I'm thinking about.
That's not the case that gives me cause for a concern. The dase
that gives me cause for concern is these people that I can't see any-
thing the matter with.

Senator COHEN. Those people have been terminated. Those
people in body casts, iron lungs, have been terminated under this
review process. That's what we are dealing with.

Senator LONG. Now I'm not here to quarrel with you about that,
Senator.

Senator COHEN. Well, that's why we are here.
Senator LEVIN. Can we list you as a cosponsor?
Senator LONG. I want to provide for the people who are, in fact,

totally and permanently disabled. What I'm concerned about is
that we owe the taxpayers a better run for their money than to
have these rolls loaded down with people who are working full
time.

Senator LEVIN. We all agree with that. Everybody agrees with
that.

Senator LONG. Or people who could be working full time.
Senator LEVIN. We agree with that.
Senator LONG. Or should be working full time.
Senator LEVIN. And we all agree with that. The question is how

to prevent people from being removed from these rolls who can't
work, who are so severely impaired that they can't do any job in
the national economy. That's what the test is. Not permanently
and totally disabled. So severely impaired that they can't do any
-job in the national economy. I will make it part of the record how
many feet and how many hands have to be lost in order to qualify
for that particular designation rather than reading them to you
here because I know the chairman wants to move on.

[The information from Senator Levin follows:]
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National Governors' Assoclation ctaf L T

UaymoadC.khppad

November 17, 1983

TOt All Members of the United States Senate

We are writing to urge your support of floor amendments to be offered by Senator
William S. Cohen and Senator Carl Levin that would revise certain Social Security
Olsability Insurance (SSDI) provisions. While this reform package would not accomplish all
of the changes we believe are needed, It Is critical that Congress take Immediate action
to modify current polcles.

The SSDI provisions of the Social Security Act provide that the states administer the
eligibility determination process under federalrules and regulations. We share your go
of assuring that only those eligible for assistance receive SSDI. Apparently, however'fie
manner In which the 1980 disability redetermination amendments have been implemented
has resulted In large numbers of erroneously terminated benefits causing severe financial
and emotional hardship to eligible individual;$*

The Governors and their state agencies often are being held responsible for these
federal policies and procedures. As a result of such concernsp In August the Governors
unanimously approved a policy statement calling for six major reforms In the disabilty
process

1. Make permanent the temporary policy that continues Social Security Disability
benefits through the Administrative Law 3udge level In all Continuing Disability
Investigation cases.

2. Adhere to a medical Improvement standard before terminating benefits once
eligibility Is Initially established.

3. Publicly promulgate policies and regulations affecting the determination of
disability.

4. Require SSA to apply decisions of the Circuit Courts Appeal or appeal those
decisions with which It disagrees,

S. Provide for face-to-face evidentlary Interviews at the initial decision level.

6. Provide for a temporary moratorium on mental impairment reviews until such
time as the listings for mental impairment have been revised.

Each of these provisions is Included in some form in the disability package awaiting
House action. We urge the Senate to adopt the Cohen-Levin Amendment as soon as
possible.

To avoid yet another stop-gap measure, some action must be taken before the
temporary measure that continues benefits pending appeal expires on December 7th. To
be fair to the disabled citizens in this country and to the states which administer SSDI
eligibility determinations, a reform package should be passed by that date.

Sincerely,

I chard D. Lamm Governor Thomas H. Kean
Chairman Vice Chairman
Committee on Human Resources Committee on Human Resources
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4 STATE OF MARYLAND
EXECUTIVE DEPARTMENT

ANNAPOLIS, MARYLAND 21404

January 13, 1984
HARRY HUGHES

The Honorable Carl Levin
Ranking Minority Member
Subcommittee on Oversight of
Government Management

Committee on Governmental Affairs
United States Senate
Washington, D. C. 20510

Dear Senator Levins

Thank you for your letter of December 5, 1983 which
was signed also by the Honorable William S. Cohen, Chairo.
man of the Subcommittee on Oversight of Government Manage-
ment, regarding Maryland's decision to discontinue the
termination of benefits to persons currently under the
Title II Social Security Disability Program.

A moratorium was imposed in Maryland because current
federal policy is not clear and consistent with regard to
continuing benefit eligibility. Enclosed is a copy of the
statement released by Mr. David W. Hornbeck, State Superin-
tendent of Schools, on October 4, 1983 in which he discusses
the reasons for this action.

As you are aware, on December 13, 1983, the United
States District Court for Maryland issued a decision re-
quiring the Social Security Administration to employ a med-
ical improvement criterion when making Title II continuing
disability review medical (CDR) and medical-vocational
determinations for residents of Maryland. This injunction
has resulted in the SSA's implementing a moratorium on the
issuance of Title II medical or medical-vocational CDR
determinations and decisions.

Maryland's decision to discontinue the termination of
benefits has resulted in our holding in abeyance 594 claims.
The number of suspended claims would be significantly higher
had the SSA not suppressed the release of additional periodic
review claims to the Maryland State Department of Education.

GENERAL INFORMATION (301) 269-3431-TTY FOR DEAF ALTO. AREA 209-2eO/O. C. METRO 565-0450
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During Fiscal Year 1983, the State Department of Educa-
tion received 4,912 Title II periodic review claims. On
initial review, 1,369 of these claims were found to be in-
eligible for continued benefits. The Department believes
that many of the 1,369 persons whose benefits were terminated

under current SSA policies were truly disabled and unable 
to

sustain gainful employment.

Maryland encourages legislation to clarify the law and

establish a nationwide medical improvement standard for
benefit eligibility. The legislation should allow truly dis-

abled persons to remain on the disability rolls while pro-

viding for the removal of persons who have medically improved

and can maintain gainful employment. Additionally, the legis-

lation should make it.possible to remove persons who were
placed on the disability rolls incorrectly.

Thank you for your interest in this matter. Please
contact me if additional information is needed.

Si 
nc 

r

Gov mo
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1983 DEC 2' 10 26
COMMONWEALTH of VIRGINIA

ch ,,es . .AUU11Office of the Governor
o*,.,,so, Richmond 23219

December. 15, 1983

The Ilonorable Carii lLevili
e'he Illol'r.Ilv William S. Cohll DEC U' U 1983

U lited statvts Seaaati!
Committee on Governmental Affairs
Subcommittee on Oversight

of Government Management
Washington, D. C. 20510

Deal' Senators Levin and Cohen:

On September 28, 1983, 1 ordered the Virginia Department of RehalbilitativeServices, Disability Determination Services, to place a moratorium on terminatlioisresulting from periodic reviews of those persons receiving Social Securitydisability benef ts. / ordered this moratorium because of my grave concerns.. verine-continuhng impact of these reviews on the disabled people of thisCommonwealth. Under the moratorium in this Commonwealth, the DisabilityDetermination Services develops the Continuing Disability Review cases as usual.If the decision is to continue benefits, the decision is then effectuated. Ifthe decision is to cease benefits, the decision Is not effectuated and the caseis being held in our Disability Determination Services offices. it is Interes ingto note that the Social Security Administration has now i cted all liabilityylDeturmiatiom Services to hold cessatiois until further notice. This is essentiallywhat thi.s Commollwealth has brei doitni unclear its mnora toriii,.

As I hav repeatedly stated, the legislative reforms found iii what wasHR 3755, now incorporated in Title IX of HIt 4170, would go far to instillfairness into a system which is lacking at this time. I would urge quickaction on the part of the Congress during its next session on the above
mentioned reforms legislation.

Sincerely,

Charles S. Robb



72

STATE OF KANSAS

OFFICE () TI I ECGM \TNOII

John (arlin (;,'oov-, December 23, 1983

Honorable William Cohen
Honorable Carl Levin
Subcommitte on Oversight of Government Management
Committee on Governmental Affairs
S.O. - 326
Washington, D.C. 20510

Dear Senators Cohen and Levin:

I support your call for legislative reform in the Social Security Disability
Program and welcome the opportunity to provide input from the perspective of a
very concerned and committed State. We ware previously contacted by
Representative Edward Roybal, Chairman of the House Select Committee on Aging,
who requested similar information on the specific initiatives we have taken in
the administration of the Disability Program. Included with this letter is a
package of material we sent to Representative Roybal in June, 1983, which has
been updated with more recent information, This package outlines specific
initiatives which we have taken as well as the adjudicative philosophy under
which we operate.

You state that you have contacted us because we are one of 16 States to either
suspend Continuing Disability Reviews or use standards for the reviews which
are different than those imposed by the Social Security Administration. In
Kansas, we have continued to process review cases; but we have developed and
implemented our own decisionmaking guides, which we consider to serve as more
accurate measures of disability.

Our decision not to suspend the processing of these cases was a deliberate
choice. On the whole, we agree with the intent of the review process, which
is to remove non-disabled beneficiaries from the disability rolls.
Admittedly, there are some problems with the review process as it now stands;
but we do not consider it productive to suspend the entire review because of
isolated problems. Suspension of the review would simply delay the inevitable
and would create a case management problem in the future when the backlog of
cases would have to be processed.

Our difference with SSA is over the definition of who are truly disabled and
deserving of benefits. Our approach is less rigid than SSA's and gives more
weight to the human element than to rules and regulations. It is this basic
difference in approach that underlies the actions we have taken.
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We operate under the philosophy that we have a pblic trust to assure that all
Kansas citizens who satisfy the intent of the 1I receive, or continue to
receive, disability benefits. In those instances where we differ in our
interpretation of Tegislative intent, it is Auz3dractice to exercise maximum
discretion to the benefit of our citiz When SSA adopted a rigid policy
approach to the administration of the Disability program, we were confronted
with the very basic decision of maintaining a people oriented program or
adopting a more impersonal policy oriented program. We chose to put people
ahead of policy. 

We consider the action we have taken tu be significant for two reasons.
First, fewer individuals have had their benefits terminated than might
otherwise have been the case. One of our first initiatives was to recall
prior benefit terminations involving persons with either cardiovascular or
mental impairments for a post-determination review. As a result of this
review, 11% of the cardiovascular cessations were reversed to continuances and
22% of the psychiatric cessations were reversed to continuances. In addition,
our overall cessation rate decreased by 38% from February, 1983, to October,
1983. For those individuals whose benefits would otherwise have been
terminated, our actions have had a profound effect on their lives.

Second, the action of States such as ours has-had significance in modifying
the position of the Social Security Administration with respect to key
disability program provisions. Recently the individual States were given the
option of holding face-to-face hearings for beneficiaries who request
reconsideration of the determination that they are no longer disabled. This
was originally to have been a Federal function; but after a groundswell of
concern and protest from the States, Secretary Margaret Heckler decided to at
least offer administration of the function to the States, if they desired.
Her action indicates that the Administration can be responsive to the needs
and requests of the States. Unfortunately, it is a major effort to effect any
changes in the disability program this way, oftentimes necessitating a
concerted effort by the individual States, which may include court action or
executive order.

Historically, there has not been an effective and meaningful dialogue between
the Federal and State governments, particularly in the area of disability
policy. The first action we would like to see Congress take is to establish a
mechanism to allow State input into the formation of Social Security
disability policy and administrative changes. The goals and objectives of the
State and Federal governments should be the same, and by working together,
rather than against one another, we should be able to develop a system that
not only functions more harmoniously, but one which is more responsive to the
needs of our citizens, as well.

As for specific changes in the disability program, we are in general agreement
with the contents of House Bill 3755, entitled Standards of Disability. The
provisions we endorse in particular include: Section 101, which provides
standards for the termination of entitlement to benefits based on medical
improvement; Section 103, which requires that consideration be given to the
combined effects of all impairments regardless of their individual severity;
Section 201, which imposes a moratorium on the review of beneficiaries with
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mental impairments until the criteria have been revised; Section 202, which
extends the face-to-face hearing before a State Agency decisionmaker to the
initial benefit terminations; and Section 301, which would require uniform
standards for determining disability at all levels of adjudication. Section
304 calls for the creation of a temporary ton-member advisory council to
consider the medical aspects of disability. We believe that this council
should be established on a permanent basis and that its membership should
include appropriate State personnel, as well as independent medical and
vocational experts and Social Security Administration staff. The effective
use of such a council in developing disability policy which is realistic and
acceptable could help avert crises such as SSA is now experiencing in the
Disability Program.

Changes not In House Bill 3755 which we advocate include a general provision
that more discretion be allowed at the State level In making disability
determinations; and that unless specifically proscribed by statute, rule, or
regulation, the judgement of the State In individual cases, if reasonable and
defensible, should have precedence. We realize that SSA's need for decision
conformity and uniformity is valid, but we do not think that permitting more
judgement at the State level will significantly affect uniformity. Cases in
which a difference in judgement is critical to the decision make up a small
percentage of an overall caseload. However, it is those very cases to which
more weight should be given to the human element than is now allowed when
using a strict interpretation of SSA rules.

We urge that consideration be given to expanding the list of impairments
excluded from review to include beneficiaries of advanced age who have been
receiving benefits for extended periods of time. Currently, their are a
significant number of cases in which older beneficiaries who have been on the
rolls for from 10 to 30 years are having their benefits ceased. We contend
that as a result of having been declared disabled by the Federal Government at
some point in time, these individuals began to consider themselves disabled.
After years on the disability rolls these individuals adopt the lifestyle of a
disabled person. In their own minds, there is no question that they are
unable to work; and in reality they truly are disabled. It is unconscionable
to terminate the benefits of a 55 year old person who has not worked for 20
years and expect that person to be able to make the major readjustment needed
In his or her life to re-enter the work force. A possible guide for
evaluating such claims would be that if the beneficiarys' age and years on
disability added up to 65 (the usual retirement age), then benefits would be
continued unless there was -strong affirmative evidence to the contrary.

You state In your request to us that you want to share this letter with your
colleagues to show the dilemma State office holders are facing in the absence
of legislated reform of the Disability Program by Congress. The sharing of
this letter may prove useful, because as Representative Roybal has said, these
periodic reviews truly are a Federally-created State problem. However, as I
reported to Representative Roybal's Committee, to think that we are going to
solve the problem simply by substituting or adding more rules and regulations
is to misperceive both the problems and the solutions. The rules and
regulations that are now in place are basically adequate for purposes of the
Program. As written, they allow for flexibility and discretion at the State
level. It is in the application of these rules and regulations that problems
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aris +SSA has tried to interpret the rules and regulations in a very rigida inflexible manner, which is contrary to their Intent. A review andunderstanding of the rules shows that they are to be applied as guides. Theystress the concept of adjudicating each case on its own merits, rather thanusing an average-person approach. The complexity of the Disability Programdictates that we must operate on the assumption that there is no policy whichrcan cover every case and every issue, and that such absolute policy shouldneither be expected or sought. It is this very basic perception of the SSArules which is the point of discord between the States and SSA.
The healthiest changes Congress can make in the Social Security DisabilityProgram, and those which wi11 best serve the long-range interests of yourconstituents, are: (1) to establish a mechanism for State input into theformation of program policies and procedures; and (2) to return to the StateAgencies those discretionary powers in judging disability that have beensteadily usurped over the years.

Our goals are the same. The success of our common mission is absolutelyessential if we are to restore faith and equity to the disability process.Again, I thank you for this opportunity to share our thoughts with you at thiscritical time, and to convey our willingness to work with you in anymeaningful capacity to bring about the resolution of this most distressing anddi-sturbing problem.

JC:tdj
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STATE OF NORTH CAROLINA
OFFICE OF THE GOVERNOR

RALEIGH 27611

JAM96 0. HUNT. J11. JPi 3 0 1984
GOVERNOR

JanJary 26, 1984

Dear Senator Cohen and Senator Levin:

This is in response to your letter of Decearber 5, 1983, regarding
state actions and the need for reforms in the Social Security Disability
Program. On Septenber 7, 1983, I declared a moratorium on terminating
continuing disability benefits where no inprovement in the recipient's
medical condition had been demonstrated (Executive Order attache . The
reason for the moratorium was ny observation that people's Social Security
Disability benefits were being terminated even though they were unable to
wo$k and their conditions were uniM oved. Furthermre, I was convinced
that the Social Security Admuiistration (SSA) was illegally terminating
people becae,..njeglbij. .ty was being determined by standards set forth in
manuals and regulations, in complete disregard of federal couts of
appeals decisions interpreting these regulations and manuals.

Therefore, having determined that first, people who were disabled in
fact were being terminated, and second, the terminations were the result
of the applica-tion of illegal standards, I directed a moratorium on
cessation of benefits. The moratorium will remain in effect until congress
passes appropriate medical improvement standards, or until superseded by
another 'Executive Order.

Meanwhile, a class action lawsuit has been brought in the Fourth
Circuit to litigate the issue of SSA's nonacquiescence in three particular
Fourth Circuit decisions. The State has intervened on behalf of the
plaintiffs in this class action and consequently is now a plaintiff-
intervenor against the defendant SSA. The case went to trial in federal
district court on January 18, 1984, and we are awaiting Judge :Mtillan's
decision.

At the time of the moratorium, I was most optimistic that fi.R. 3755,
the Pickle Bill would be ratified. I still vigorously support that bill
as well as your original counterpart bill in the Senate. If we do not
get reform legislation for this program, we must continue to litigate
Social Security Disability issues Circuit by Circuit. I am not being
melodramatic or overstating my case when I say that the resulting
patchwork of Social Security Disability decisions nationwide will be
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disastrous for the disabled citizens of this country. Litigation, while
it is not the answer, is the only way we ourently have of protecting our
disabled. We must have fair an ocpetent legislation to insure that
this much needed program is efficiently and uniformly adtinistered.

I offer nr unequivocal support for your efforts on behalf of disabled
citizens. Please call on me or any of nv staff If we can help in ay way.

Since yp

81-64 0-84---6
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STATE OF ARKANSAS
OFFICE OF THE GOVERNOR Bill Clinton

State Capitol Governor
Little Rock 72201

January 24, 1984

The Honorable Carl Levin
459 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Levin:

Thank you so much for your letter of December 5, 1983, inviting
the states to comment on pending legislation on the Social
Security Disability Progtam.

Arkansas is one of the many states which was forced to act to
protect the interests of a large and growing disabled
population. On December 5, 1983, I imposed a moratorium on all
cessations of benefits. No Arkansas resident who is presently
receiving benefits will be cut off benefits due to a continuing
disability review# until Congress enacts and implements remedial
legislation insuring that the Social Security Administration is
required to abide by appropriate statutes and federal court
decisions,

We strongly believe there must be a national standard, set in
law, and that SSA must not be free-to- pick and choose which laws
to enforce or whether it cares to enforce any law. At present,
the Disability Program is controlled by a combination of
statutes, regulations, official instructions, directives and
internal policy statements, all having the force of law so far
as SSA and State Disability Programs are concerned.
Unfortunately, some of the regulations, instructions, directives
and policy statements violate the letter of intent of relevant
federal statutes. Further, SSA has refused to honor relevant
federal District and Circuit Court decisions which interpret and
seek to enforce the statutes. Because SSA may change its
interpretations at will, without public comment or regard to the
law or the courts, Arkansas' disability adjudicators are kept in
a state of flux.

Although the statutory definition of disability has not changed
in 15 years, there has been a tremendous shift in the "adjudi-
cative climate". In 1976, more than 40% of new applicants were
approved without need for appeal. In 1981, the initial
allowance rate was 22%. A large share of the dwindling
allowance is due directly to administrative changes:
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- SSA issued new instructions which now list as "slight"
impairments which previously were listed as "severe".
One listing means "disabled", the other does not,

- Previously the state Disability agencies had discretion
to show that certain impairments not included in the
"Listings" were equal in their disabling effect to
other impairments specifically listed in the regula-
tions. In 1975, more than 441 6f all allowances were
such "equals" cases; in 1982, fever than 9X of all
allowances were "equals".

- Written directives and policy statements strongly
hinted that more claims should be denied and that
allowances should be more clearly rationalized and
documented than denials.

The adjudicatory quagmire Is quite obvious, and its root is a
lack of proper rules and fixed standards. In Arkansas, after
the extent of the problem became obvious In late 1982, I began a
push to ensure that-the proper rules were enforced. In December
1982, we were allowing 22Z of all initial claims. In November
1983, we were allowing over 311 of all initial claims. Our
Continuing Disability Review cessation rate (those who were
receiving benefits and were then cut off as being no longer
disabled) was about 651 in November 1982. That rate had dropped
to approximately 25% in November 1983. The most shocking
observation, however, is that SSA called Arkansas' results
("accuracy rate") one of the best in the nation both when we
were denying almost everyone, and since we've grown more
concerned with following the law. The problem Is larger. In
Arkansas, as of September 1983, 61.21 of all claimants who
appealed their cases to an Administrative Law Judge won. In
1982, the Eighth Circuit also ruled for claimants-more than 601
of the time; that does not take into consideration the number of
claimants who won at the federal district court level. Thus,
within SSA, we see different standards between the Law Judges
and the State Agencies. And between SSA and the courts the gulf
is even wider. Clearly, no rule of law is being strictly and
consistently applied.

Together, these and many similar problems with the Disability
Program engender unnecessary anxiety in inAividuals and cause
unjustifiable problems for the states. But the states are not
acting precipitously. We recognize the need for calm, we
welcome the concern over costs and program integrity. Indeed,
it is Arkansas' position that a strict initial standard for
disability, together with some form of continuing review process
are absolutely necessary to public acceptance of the program.
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We are, however, concerned that major reform must be
implemented, without delay, at least in the following areas

Medical Improvement

We propose a standard on medical improvement in which a
disability beneficiary could not be terminated unless SSA showed
that the medical condition which led to the initial finding of
disability had improved and the beneficiary exhibited the
present capacity to return to the work force. In determining
the present capacity to return to the work force, the following
factors should be considered:

(a) Comparison of present and prior estimates of
residual functional capacity;

(b) Medical advances discovered or made available
since the initial determination of disability;

(c) Work place/access advances making it possible for
more handicapped persons to enter or remain in the
work force;

(d) The amount of unproductive time spent out of the
work force subsequent to the initial disability
determination; and

(e) Claimant's age, education and work history.

Beneficiaries aged SO years or older, who have been receiving
disability benefits for ten years or more, and who have not
demonstrated a capacity to return to their most recent past
employment, should be exempted from review.

Face-to-Face Interviews

The administration should be required to implement face-to-face
interviews prior to a decision on all initial and continuing
disability claims. There are several configuration options for
implementing this program. The simplest and least costly would
be retraining of Social Security District Office Claims
Representatives (CR) who handle these cases at the outset., The
CR could be required to elicit additional information and to
make more detailed notes on a claimant's appearance, movement,
complaints, and visible handicaps. SSA's own experiments show
the effectiveness of some variation of the face-to-face
interview in improving decisional quality. Combining the
Disability Hearing Unit, presently in place at the
Reconsideration level with the initial level interview should
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cover most major objections. Alternatively, the full
,evidentiary hearing, with related procedural rights, could be
moved up to the initial level, and the Reconsideration level
could be abolished.

Benefits Continuation

New legislation should make permanent the present administrative
policy continuing disability benefits through the Administrative
Law Judge level in all continuing disability review cases.
Congress previously recognized the need for such legislation,
but failed to take action in 1983.

Employment of Rules Rather Than Internal Policy Statements

SSA should be required to implement regulations affecting
disability determinations pursuant to the Administrative
Procedure Act. The regulations should be applicable to all
levels of SSA adjudication and be based on statute and
applicable court decisions. In this regard, MSA should be
required to acquiesce in, or appeal, circuit court decisions
modifying or abrogating its rules or regulations. Where two or
more decisions conflict, SSA should be required to seek
appellate clarification.

Consultative Examinations

Legislation should require that the States provide the
claimant's treating physicians with copies of consultative
examinations reports where there is a conflict of medical
opinion on the issue of disability.

Combination of Impairments/Pain

There is also a serious problem regarding determination of
disability where claimants complain of multiple impairments, or
where there is credible testimony regarding subjective
complaints (i.e. pain) but no objective medical findings. SSA
should be required to consider the combined impact of multiple
impairments in disability determinations. Where the combined
impact of two or more non-severe impairments is disabling, a
claimant should be entitled to benefits. Likewise, SSA should
be required to consider all relevant factors, including work
history, medical treatment history, alleged onset circumstances,
and claimant's credibility in determining whether a subjective
disability claim is valid. There should be no legal
requirements that objective medical findings support every
claim.
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Rehabilitation Emphasis Project

SSA should set up pilots to study the effectiveness of concerted
vocational rehabilitation efforts on younger workers. The
programs would take into consideration the individual worker's
education, training and skills, prior work record and present
residual functional capacity, together with present job
opportunities and targeted industry outlooks. The programs
would guarantee continued benefits and medical assistance on at
least a reduced basis for up to three years after the end of the
normal trial work period. Pilots would be in both industrial
and rural states and in states with both "large" and "small"
disabled populations. Financial incentives would be offered to
state rehabilitation programs for effective models.

Finally, the Social Security Disability Program is a national
program. There are, however, both state and federal features.

--mutual concerns require our combined efforts. It is my
Sincere desire that the Congress and the Administration will, in
the future, continue to work with the States in threshing out
the difficult problems.

I appreciate this opportunity to share our concerns with you.

Sincerely,

Bill Clinton

BC:cr:ew
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THE COMMONWEALTH OF MASBACHUSETTS

EXECUTIVE DEPARTMENT
STATE HOUSE * VOSTON 02133

MICHAEL S. OUKAKIS

January 9, 1984 , i JU.;

The Honorable William S. Cohen, Chairman
The Honorable Carl Levin, Ranking Minority Member
Subcommittee on oversight of Government Management
Washington, D.C. 20510

Dear Senators Cohen and Levini

Thank you for your leadership on the issue of needed reforms
in the Social Security Disability Insurance (SBDI) system. As you
well know, implementation of the continuing disability reviews (CDRs)
mandated by the 1980 amendments to the Social Security Act has caused
unnecessary harm to thousands of disabled people across the nation
and has severely strained the Federal-State partnership in the
administration of SSDI.benefits.

Many disabled beneficiaries terminated by the CDR process turned
to the courts to seek equitable treatment. However, the Social
Security Administration's policy of non-acquiescence with Federal
Court decisions has placed disabled people in a difficult position.
The policy of non-acquiescence forces disabled people to pursue their
claims to the Appeals Court to obtain legal rights which the administra-
tive process should provide on its own.

The Commonwealth found itself in an untenable situation because
of the conflict between SSA rules and Federal Circuit law. The First
Circuit Court of Appeals in Miranda v. HA, 514 F.2d. 996 (1975). and
in other cases has mandated the use of certain standards in terminating
disability benefits. SA, however, has consistently failed to follow
the Miranda standards. *As Govdfrnor of the Comonwealth, I have a
responsibility to out disabled citizens to see that they are treated
lawfully.

Last March, I directed the Massachusetts Rehabilitation Commission
to comply with the First Federal Circuit Court's Miranda decision and
other applicable decisions of the First Circuit, an action necessary
to fulfill my obligation to protect the welfare of the citizens In
the Commonwealth. As of that date, continuing disability claims are
processed under these standards, outlined In greater detail in my
March directive, which is enclosed.
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In addition, the Commonwealth is currently following SSA's
instruction that the Disability Datormination Sorvicus (DDS) not

send out Title 1I termination notices after December 7, 1983 due

to the expiration of the "benefits pending appeal" provision. In

fact, I had directed the DDS to be prepared to suspend these

terminations had Secretary Heckler not chosen to afford continued
protection to disabled beneficiaries while Congress is in recess.

I applaud SSA's action in providing these protections and hope they

remain in effect until Congress has the opportunity to act on a

continuation of this provision.

The significance of complying with Miranda is that Massachusetts
CDR cessation rate has dropped from the 30-451 level of the past to
a level closer to approximately 13%. The action Massachusetts has

taken to intervene in a pending lawsuit challenging SSA standards was

prompted by the need to achieve a final decision for those adjudicated

under our Miranda standards.nThe actions taken by other states to comply with local court

mandates and to fulfill their responsibilities to disabled citizens

highlight the need for federal remedial legislation. On that count,
I thank you again for your continued efforts to secure reform on the

SSDI program. Legislation which includes, at a minimum, a medical

improvement standard; continuation of benefits through the ALJ level;

public promulgation of policies and regulate one; compliance with
unappealed Circuit Court decisions; face- -face interviews before

termination of benefits; and a temporary/ atorum on review of the

mentally impaired until the Listipgs.-a, evised would, tore national
uniformity and fairness to thielvital
unifrmiy an ,n i;'

MSD/pt
Attachment

t
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THE COMMONWEALTH QF MASSACHYPETTS
EXECUTIVE DEPARTMENT

STATE HOUSE BOSTON 02133
- !.

AL a. AKIS

March 8, 1983

Elmar C. Bartels, Commissioner
Massachusetts Pehabilitation Comission
20 Providence Street
Bwton, Mh 02116

Dear Commissioner Bartels:

2he Camonwealth of Massachusetts has a proud history ofprotecting the rights of disabled people and developing program andpolicies that are responsive to their needs. )V administration valuesthat tradition. Many of the problemswe encouter with this programcurrently-exist in every other state. 7his letter expresses unrconcerns and directs certain Initiatives for the Disability Determinationservices program.

I Some of .. concerns and those of Secretary Carballo haverecently been addressed by the Massachusetts Special Commission onSocial Security Disability, and by the Comissioner's Task Force onSocial Security Disability, a group of disability advocates whom youconvened last Fall to help Identi y problems and develop solutions toresolve them. Other issues are currently receiving Congressionalattention, as new national Social Security Disability policies are
forged.

I am awre of the complexities of the issues involved, thevarying interpretations of federal and state laws, policies and directives,and the differing viewpoints and interests that affect the DisabilityDetermination program. Nevertheless, Z am committed to providing everydisabled person in the Cowronwealth full consideration for all theservices to which he or she may be entitled.

flerefores I hereby direct you to undertake and initiate thefollowing actions:

M
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1. Issue by March 31, 1983 written State policies and
procedures to ensure that Massachusetts Rehabilitation
Comission's standards for determining continuing eligibility
for Social Security benefits are consistent with'the First
Circuit Court of Appeals standards set forth in Miranda v.
Secretary of H.E.W. 154 f.2d 966 (1975) and any other
apli ble decisions of the First Circuit.

2. Request authorization from the Social Security'Administration
that Massachusetts be designated as a demonstration site for
a pilot program of face-to-face interviews with claimants
before reomending any cessation of their benefits.

3. Submit to the Secretary of the Executive Office of Human
Services by March 18, 1983 a Corrective Action Plan with
concrete implementation measures, to improve the quality and
accuracy of determinations on continuing disability
investigations (CDI) cases.

4. Report weekly to the Secretary of the Executive Office of
Human Services on the progress and status of the implementation
of the recommendations of the Corissioner's Task Eorce on
Social Security Disability.

5. Establish procedures for referral of denied recipients lto
vocational rehabilitation services provision of information
and referral to legal assistance as funded by the Supreme
Judicial Courts and informing recipients who are denied
benefits of their appeal rights and required procedures.

6. Request authorization from the Social Security Administration
for a demonstration program which would create a state-
operated claimant assistance program. ehJs program would
provide active individual assistance to denied recipients
on an individual case basis for thq purpose of assuring that
these persons have every opportunity for employment and
necessary supportive services.

We must continue to iirprpa adcess to governmental services for
disabled people to the end that' the may live and participate on a full
and independent basis in h comunAies of the Comonwealth.

'./ery uly yours '

(frj/ Governor"
MSD:1Mdm
cc: Manuel Carballo, Secretary

HS



87

STATE OF COLORADO
EXECUTIVE CHAMJERS
116 AI Gsal )I'l~n

Ih1nwr, CInrjdo A001
I'huu,. 4 W1186(a,..4 ?I

Nt~dwd 0. iemi

January i, 1984

The Honorable William S. Cohen
Chairman
Committee on Governmental Affairs
Subcommittee on Oversight of

Government Management
United States Senate
Washington, DC 20510

Dear Senator Cohen:

Thank you for your letter of December 5, 1983. Colorado is one of the
16 states which has suspended continuing disability reviews under the
Social Security Act. Please be assured that this is not a situation
of our choosing.

The Colorado Disability Determination Services had been enjoined by
the United States District Court from processing disability
cessations, and, pursuant to the Court's final orders, was directed to
apply a standard of adjudication requiring a showing of medical
improvement for benefit cessation. As you are aware, this requirement
is in conflict with Social Security Administration directives
published in the Federal Register, The effect of the freeze on case
processing has been to backlog more than 700 claims, which is the
equivalent of three and one-half work years. The agency also has been
placed In the position ofadjudicating claims by local rule rather
than those promulgated by the Social Security Administration.

I urge that the Congress act promptly to address the issue of required
medical improvement, so that Social Security disability decisions can
be completd on a more uniform and equitable basis.

If I can provide additional information, please do not hesitate to
contact me again.

Sincerely, ,

Ric ard D. Lamm
Gov nor
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The CHAIRMAN. I am fine, but there are other witnesses.
Senator LEvIN. Thank you.
The CHAIRMAN. Let me just say that it is our hope, as we have

indicated for some time, that we would have a full, complete, ex-
haustive hearing. We hope that the hearing will continue through-
out the day. If there are others who would like to submit testimony
for the record, they may. And I would hope that in the next couple
of weeks, nd beginning today, we will start negotiations from
where we left off when Congress recessed.

Senator COHEN. I believe the law providing for the continuation
of those payments through the administrative law judge stage ex-
pired on December 7.

The CHAIRMAN. We are waiting for the House to act on the tem'
porary extension of payments pending appeal, and send it back to
US.

Senator MOYNIHAN. Mr. Chairman, just a brief question, and it
has to do with taxpayers. In New York it has been our experience
that 40 percent of the persons removed from the disability rolls by
social security action then had to turn to public assistance to main-
tain themselves. They were, in fact, unable to support themselves
and public assistance then supported them-a taxpayer program as
against a social insurance program.

I wonder if you have some comparable reports from your own
States or your own studies.

Senator LEVIN. Our staff is scrambling.
Senator COHEN. I'm told that in my hometown of Bangor, Maine,

perhaps 25 percent of those terminated are now turning to welfare
assistance.

Senator MOYNIHAN. In Bangor, Maine, 25 percent of those who
have been terminated have to go onto public assistance that the
taxpayers of Bangor-pay for as against a social insurance program
which has been in place for a very long time.

Senator COHEN. Right.
The CHAIRMAN. That does not necessarily indicate they were dis-

abled. It may indicate they don't want to work.
Senator MOYNIHAN. Well, I think people in Bangor, Maine, like

to work.
The CHAIRMAN. I'm not talking about Bangor. [Laughter.]
Senator MOYNIHAN. I think you know your people well enough to

know whether they ought to be working. Don t you think, Senator
Cohen?

Senator COHEN. I would say that the people of Maine have a
reputation for being independent and work-oriented. They have a
great reputation for their work product.

Senator LONG. May I just summarize?
The CHAIRMAN. Sure.
Senator LONG. Let me just summarize what I think are the tax-

payers concerns. And keep in mind now that when I ran for office
last time, I was onthe receiving end of this thing about voting for
tl)e biggest tax increase in history.senator COHEN. Senator Dole is following in your footsteps be-

-cause he is trying to urge us to vote for big taxes this year, too.
The CHAIRMAN. No, no. You have been reading the wrong mate-

rial. [Laughter.]
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Senator LONG. Let me just give you three items here which indi-
cate my concern. When we put this program into effect the origi-
nal cost estimates-those made when the law was pa in 1956-
projected a 0.42 percent of taxable payroll long-range cost for dis-
ability insurance. Now in 1977-that's about the time when we
voted this tax increase-the 1977 report of the Social Security
trustees projected a 3.68 percent long range cost or more than eight
times-mind you, that's almost 4 percent of payroll-more than
eight times the original estimate. The 1983 trustees' reo rt, this
year, projected a 1.3-8 percent long range cost, about four times the
original cost estimate, on a comparable basis after adjusting for the
changes in covered payroll since 1956.

We have to decide how costly a program we are asking the tax.
payers to pay for. We can either put a great number of peo le on
the rolls or we can limit it- In either case, we ought to be willing to
spell out what we want. And when we do s, we ought to insist that
whoever is administering this program abide by the law. And if we
give the Secretary the power to carry out the law by regulation, we
ought to Insist that those regulations of the Secretary be complied
withi.

Now some of you mentioned those States that indicated that they
would not comply. Frankly, I must say that in my judgment that is
poor administration. If I had been Secretary-and I don't want to
be Secretary, God forbid-but if I had had that job and some Gov-
ernor had told me that he wasn't going, to comply with my regula-
tionq, I would have notified him immi ately that just the momentthe law permits the Department to do so, we would begin hiring
our own people to administer our program.

Senator Livm. Would you impeach all the district court judges
who are throwing out the SSA decisions then too? I mean sooner or
later you have got to face up to the injustice. It's either going to
happen inside the Social Security Administration or it's going to
happen in the Federal courts. The Federal courts are so sgted
withI what is goi '0n that they are correcting the injustices. Now
how do you get rid of all the, Federal court judges?

Senator LONG. Well, Senator, one way or the other I wouldn't let
them charge the taxpayers any 8 times, 10 times or 50 times what
the program was intended t cost.

Senator Lvam. I agree with that.
Senator LONo. I wouldn't let them load those rolls down so that

everytime you look around half the people you are seeing on the
street are on disability rolls. I'm not sayi* half are that,,way. I
wouldn't let it get that way.

Senator LVIN. Senator Cohen has indicated we've over the years
added categories of people, who are eligible. You can't say that
eight times as many people are there that belong there. It's eight
times as many people are there than we originally predicted when
the system started, but we've added new categories of people who
are elgible so they do belong there according to the Congress. Now
ma be we went too far. But I happen to agree with what you just
said. If there are people on the rolls who don't belong there, let's
get them off.

But, again, I think you would agree with us-and that's the
thrust oftis' bill-that if there are people who do belong there, we

thrustOf thi
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want them there. We don't want folks who belong on those rolls,
who contributed to the system, who have relied upon this system as
an insurance program, as a trust fund, being told after they've
been on it properly, without any face to face interview by the gov.
emnment, based on a paper review that suddenly you are off, you
are in the street, you are on welfare. We don't want that. I don't
think you want that. And I know you don't want that because you
are a decent human being. I don't believe you want that.

Senator LONG. Senator, let's Just understand this. I was all for
this program at a time when it took my vote to pass it. And I was
proud to support it. Now after we had that program for some years,
the Secretary of HEW, Mr. Califano, told me and told others that it
had gotten totally out of control; it's totally out of hand. At that
point, I recommended to the committee and the committee voted a
law to tighten up on the program. And, frankly, the intent of Con-
gress was clear to say that you have got too many people on those
rolls who were not qualified to be on there.

Now I'm not here to defend the kind of administration, one, that
put a great number of people on there who didn't belong on there,
and, two, just took them off without face to face interviews and all
the rest. I'm not here to defend that type of administration.

But I am here to defend the taxpayer and say he shouldn't have
to be burdened with paying for benefits which are going to people
who are able to work and who ought to be working.

Thank you.
The CHAIRmA. Thank you very much. I agree with Senator

Long that if we work out some compromise, we are going to try to
tighten up the Federal control over State administration. I'm not
impressed with the National Governors Association-on every issue
that comes before this committee they want more money. And I
just read a big glowing op ed piece in the Washington Post Sunday
signed by four Governors telling us we have got to do something
about Federal deficits. Two Republicans and two Democratic Gover-
nors spanking the Congress for spending money. They were here
yesterday asking for more money for child support enforcement.
They are here today saying we have got to spend more money in
this program. The willbe here tomorrow for revenue sharing.
They will be here the next day for something else. And they are all
putting out these big releases back in their States blaming the Fed-
eral Government for spending. And some States have surpluses.
Delaware is cutting taxes. And we are sending them revenue shar-
ing money. So I don't shed any crocodile tears for the Governors. I
have great respect for them and wish them well. [Laughter.]

The CHAmmAN. Thank you very much:
Senator SAswn. Mr. Chairman, could I ask unanimous consent

that my statement, written statement, be included in the record?
The O" Ln". Be happy to do that. And we will be working

with you in the future.
Senator SAssnR. Thank you.
The CHAIRMAN. We now have a panel consisting of Mrs. Martha

A. McSteen, Acting Commissioner of the Social Security Adminis-
tration; and Ms. Carolyn Kuhl, Deputy Assistant Attorney General,
Civil Division, Department of Justice.
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* I read two names, and I see we have five witnesses. Please identi-
fy our associates.

Mrs. MCS=N. Yes. I have with me Donald A. Gonya, Assistant
General Counsel; social security division; Louis D. Enoff who is the
Acting Deputy Commissioner or Programs and Policy; and Patri-
cia M. Owens who is Acting Associate Commissioner for Disability.

The CwmRmw. And, Carolyn, you are alone?
Ms. KUHL. Yes, Mr. Chairman, I am alone.
The CHAIMAoN. All right.
We are very pleased to have you this morning. We would be

pleased to have your testimony now. You can proceed in any way
you wish. If you can summarize your statement, the entire state-
ment will be made a part of the record. I know there will be ques-
tions from members of the committee.

Mrs. McSteen, do you want to begin?
Mrs. McSmREN. Yes.

STATEMENT OF MRS. MARTHA A. McSTEEN, ACTING COMMIS-
SIONER OF SOCIAL SECURITY, SOCIAL SECURITY ADMINISTRA-
TION, WASHINGTON, D.C.
Mrs. McSFr. Mr. Chairman, and members of the committee, I

am pleased to be with you today to discuss the process we have
made in improving the disability program. I would like to make it
clear from the outset, however, that the administration opposes en-
actment of disability legislation.

As I will discuss, we believe that the administrative and legisla-
tive reforms already accomplished make further reforms unneces-
sary. Therefore, the very high cost of the disability provisions of
H.R. 4170, about $6 billion in the first 5 years, are unacceptable,
especially at the present time when the safety margins of the
OASDI trust funds are relatively small.

With your permission, I am submitting a full detailed statement
for the record.

[The prepared statement of Mrs. McSteen follows:]

'N
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STATEMENT FUR THE RECORD

OF

MARTHA A, MCSTEEN

ACTIN CUrlISSIUNER

OF SOCIAL SECURITY

HEARINIb ON SOCIAL SECURITY

DISABILITY INSURANCE PRUbRAM

COMMITTEE UN FINANCE

UNITED STATES SENATE

WEDNiESDAY, JANUARY 25, 1984
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MR, CHAIRMAN AND MEMBERS OF THE COMMITTEE:

I AM PLEASED TO BE HERE TODAY TO DISCUSS WITH YOU THE

PROGRESS WE HAVE MADE IN IMPROVING THE SOCIAL SECURITY DISABILITY

DECISIONMAKING PROCESS, I WOULD LIKE TO MAKE CLEAR AT THE OUTSET

THAT THE ADMINISTRATION OPPOSES ENACTMENT OF DISABILITY

LEGISLATION, As I WILL DISCUSS IN MY STATEMENT, WE BELIEVE THAT

THE ADMINISTRATIVE AND LEGISLATIVE REFORMS ALREADY ACCOMPLISHED

MAKE FURTHER REFORMS UNNECESSARY, THEREFORE, THE VERY HIGH COSTS

OF THE DISABILITY PROVISIONS IN H.K. 417U--ABOUT $6 BILLION IN THE

FIRST 5 YEARS--ARE UNACCEPTABLE, ESPECIALLY AT THE PRESENT TIME

WHEN THE SAFETY MARGINS OF THE UASUI TRUST FUNDS ARE RELATIVELY

SMALL,

IMPROVING THE LIABILITYY PROCESS

AS YOU ARE WELL AWARE, THE IMPLEMENTATION OF PERIODIC REVIEW

OF DISABILITY BENEFICIARIES MANDATED BY THE CONGRESS IN 1980

BROUGHT TO LIGHT THE NEED FOR A NUMBER OF FUNDAMENTAL CHANGES IN

THE DISABILITY DECISIONMAKING PROCESS. IT BECAME CLEAR THAT THE

REVIEW PROCESS WAS CREATING HARDSHIPS FOR SOME BENEFICIARIES AND

THAT THESE HARDSHIPS HAD TO BE ALLEVIATED--EITHER ADMINISTRATIVELY

OR LEGISLATIVELY, BEGINNING EARLY IN 1982, WE BEGAN IMPLEMENTING

A SERIES OF ADMINISTRATIVE REFORMS TO MAKE THE DISABILITY

DECISIONMAKING PROCESS MORE RESPONSIVE TO THE NEEDS AND CONCERNS

OF THE DISABLED, IN ADDITION, THE CONGRESS ENACTED SOME IMPORTANT

81-964 0-84--7
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REFORMS IN THE DISABILITY PROCESS, WHILE THE EARLY REFORMS WENT

FAR TOWARD MAKING THE CDR PROCESS MORE FAIRl HUMANE AND EFFECTIVE,

ADDITIONAL EXPERIENCE, ALONG WITH CONSULTATION WITH THOSE

CONCERNED WITH THE DISABILITY PROGRAM, POINTED THE WAY TO THE

FURTHER MAJOR REFORMS THAT SECRETARY HECKLER ANNOUNCED ON JUNE 7,

1983.

1 WANT TO MENTION THAT A NUMBER OF THESE REFORMS IMPROVED THE

INITIAL DISABILITY DECISIONMAKING PROCESS AS WELL. BECAUSE OF THE

PUBLIC ATTENTION GIVEN TO THE CONTINUING DISABILITY REVIEWS (WK)

OVER THE LAST FEW YEARS, THE PROGRESS WE HAVE MADE WITH THE

INITIAL DISABILITY CLAIMS PROCESS HAS PERHAPS BEEN OVERSHADOWED,

TWO OF THE KEY LEGISLATED REFORMS (INCLUDED IN P.L. 97-455)

WERE THE CONTINUED PAYMENT OF BENEFITS DURING APPEAL (EXTENDED BY

P.L. 98-118) AND A FACE-TO-FACE EVIDENTIARY HEARING AT THE
RECONSIDERATION LEVEL. THE PROVISION TO CONTINUE PAYMENT OF

BENEFITS DURING APPEAL TO AN ALJ HEARING RELIEVED THE ANXIETIES

AND FINANCIAL HARDSHIPS OF MANY WHOSE DISABILITY BENEFITS HAVE

BEEN TERMINATED. ABOUT 93 PERCENT OF THOSE WHO APPEAL THE
DECISION TO TERMINATE BENEFITS HAVE ELECTED CONTINUATION OF

BENEFITS,

A BASIC ISSUE TO BE RESOLVED IS WHETHER TO EXTEND OR MODIFY

THE CONTINUED PAYMENT PROVISION BECAUSE IT HAS EXPIRED. UNDER

P.L, 97-455 AS EXTENDED, CONTINUED PAYMENTS CAN BE OFFERED ONLY TO
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BENEFICIARIES WHO WERE DETERMINED NO LONGER DISABLED BEFORE

DECEMBER 7, 1983,

AS WE HAVE IN THE PAST, WE STILL SUPPORT CONTINUED PAYMENT OF

BENEFITS BUT ONLY THROUGH THE FIRST EVIDENTIARY HEARING IN THE

APPEALS PROCESS, WE THINK PAYMENT THROUGH THE ALJ LEVEL IS

UNNECESSARY BECAUSE THE BENEFICIARY CAN PRESENT HIS CASE DIRECTLY

TO THE DECISIONMAKER AT THE RECONSIDERATION LEVEL, AS A RESULT,

WE BELIEVE THAT ERRONEOUS DECISIONS WILL BE LARGELY CORRECTED

EARLIER IN THE APPEALS PROCESS. ALSO, WE ARE CONCERNED THAT

PAYING THROUGH THE ALJ LEVEL MAY BE AN INCENTIVE FOR SOME PEOPLE

TU APPEAL TO THE ALJ LEVEL ONLY FOR THE PURPOSE OF POSTPONING

BENEFIT TERMINATION,

INCIDENTALLY, BASED ON THE RESULTS OF OUR PILOT PROJECT ON

PROVIDING AN EVIDENTIARY HEARING AT RECONSIDERATION, WE BELIEVE

THIS PROGRAM WILL IMPROVE BENEFICIARY SATISFACTION WITH THE

DISABILITY PROCESS. SINCE STATES EXPRESSED AN INTEREST IN

CONDUCTING THE RECONSIDERATION HEARINGS, WE HAVE GIVEN THEM THE

OPPORTUNITY TO DO SO, WE BELIEVE THAT GIVING THE STATES THE

OPTION TO PARTICIPATE WILL STRENGTHEN THE POSITIVE RELATIONSHIP

BETWEEN THE STATES AND THE FEDERAL GOVERNMENT IN THE

ADMINISTRATION OF THE PROGRAM, PRELIMINARY RESPONSES FRUM THE

STATES INDICATE THAT NEARLY ALL STATES ARE INTERESTED IN

CONDUCTING THE RECONSIDERATION HEARINGS; ONLY MARYLAND, NEBRASKA

AND WYOMING HAVE DECLINED,
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I MIGHT MENTION THAT THE RECONSIDERATION HEARING PROCESS IS

BEING IMPLEMENTED USING STATE HEARING OFFICERS IN STATES THAT ARE

READY TO CONDUCT THE HEARINGS, IN OTHER STATES, FEDERAL HEARING

OFFICERS WILL TEMPORARILY CONDUCT THE HEARINGS UNTIL THE STATES

ARE READYJTO-DO SO, (FEDERAL HEARING OFFICERS WILL CONDUCT THE

HEARINGS IN THE FEW STATES THAT HAVE DECLINED.)

LET ME NOW BRIEFLY NOTE THE MOST IMPORTANT OF OUR

ADMINISTRATIVE REFORMS, THESE REFORMS WERE DESIGNED TO MAKE THE

PROGRAM MORE RESPONSIVE TO THE NEEDS OF BENEFICIARIES WHILE STILL

ASSURING THAT WE FULFILL OUR OBLIGATIONS TO CONGRESS AND THE

TAXPAYING PUBLIC TO ADMINISTER THE PROGRAM IN AN EFFICIENT AND

EFFECTIVE MANNER.

0 WE REDUCED THE NUMBER OF BENEFICIARIES TO BE REVIEWED

EVERY 3 YEARS BY EXPANDING OUR DEFINITION OF PERMANENT

DISABILITY, NOW ROUGHLY 40 PERCENT OF DISABLED WORKER

BENEFICIARIES ARE EXEMPTED FROM THE 3-YEAR REVIEW,

0 WE SUSPENDED THE REVIEW OF MENTALLY IMPAIRED BENEFICIARIES

WITH FUNCTIONAL PSYCHOTIC DISORDERS UNTIL THE CRITERIA FOR

REVIEWING THESE CASES COULD BE REVISED. THESE

BENEFICIARIES WERE THE MOST PRONE TO INCORRECT

TERMINATIONS, PART OF THE PROBLEM IN THE REVIEW OF THESE

CASES IS THAT DIAGNOSIS, TREATMENT AND STANDARDS OF

MEASUREMENT OF THESE DISORDERS ARE VERY DIFFICULT$



0 WE BEGIN EACH CuR WITH AN INTERVIEW IN A LOCAL SOCIAL

SECURITY OFFICE IN ORDER TO EXPLAIN THE PROCESS TO

BENEFICIARIES AND ADVISE THEM OF THEIR RIGHTS AND

RESPONSIBILITIES,

0 WE INITIATED A TOP-TO-BOTTOM REVIEW OF DISABILITY POLICIES

AND PROCEDURES IN CONSULTATION WITH APPROPRIATE EXPERTS

AND THE STATES, AND HAVE INCREASED OUR EFFORTS TO SEEK THE

ADVICE OF THE MEDICAL COMMUNITY ON THE ENTIRE DISABILITY

PROCESS, THERE ARE .SEVERAL GROUPS CURRENTLY REVIEWING

BOTH PHYSICAL AND MENTAL IMPAIRMENT ISSUES, AND THEY HAVE

RECOMMENDED A NUMBER OF SIGNIFICANT ACTIONS,

-- I AM PARTICULARLY PLEASED WITH THE WORK DONE BY THE

GROUP REVISING THE CRITERIA FOR MENTAL IMPAIRMENTS IN

THE LISTINGS. THE GROUP, WHICH INCLUDES OUTSIDE

EXPERTS AS WELL AS SSA AND STATE AGENCY PERSONNEL, IS

CLOSE TO COMPLETING ITS WORK ON EVALUATING MENTAL

IMPAIRMENTS AND WILL BE SUBMITTING ITS RECOMMENDATIONS

TO US VERY SOON, WE HOPE TO HAVE A REVISED MENTAL

IMPAIRMENT LISTING PUBLISHED FOR PUBLIC COMMENT SHORTLY

THEREAFTER,

-- ALSO, WE HAVE ASKED A WORKGROUP TO CONSIDER HOW WE

MIGHT MAKE GREATER USE OF WORK EVALUATIONS IN MENTAL

IMPAIRMENT CASES TO ASSESS A PERSON #S ABILITY TO WORK,
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WE BELIEVE THAT THESE EVALUATIONS COULD BE VERY HELPFUL

IN PROVIDING A BETTER PICTURE OF WHAT AN INDIVIDUAL IS

ABLE TO DOI

CONSIDERATiON OF ADDITIONAL LEGISLATIVE REFORMS

BEFORE MOVING TO A DISCUSSION OF SPECIFIC LEGISLATIVE

PROPOSALS, I WANT TO COMMENT BRIEFLY ON THE COST OF THE DISABILITY

PROVISIONS IN THE BILL (HR, 4170) APPROVED BY THE COMMITTEE ON

WAYS AND MEANS ON OCTOBER 21, 1983, THE BILL WOULD COST ABOUT

$6 BILLION OVER THE FIVE FISCAL YEARS 1984 THROUGH 1988. THIS

INCLUDES UASII PROGRAM AND ADMINISTRATIVE COSTS PLUS SSI, MEDICARE

AND MEDICAID COSTS. I SHOULD EMPHASIZE THAT THE ESTIMATE

REPRESENTS COSTS ONLY THROUGH FY 1988o WE WILL PROVIDE AN

ESTIMATE FOR FY 1989 SHORTLY. THESE COSTS ASSUME THAT UNDER THE

LANGUAGE OF THE BILL THE COURTS WOULD BE LIKELY TO REQUIRE THE

MEDICAL STANDARD TO BE APPLIED RETROACTIVELY, REQUIRING REOPENING

OF CASES DECIDED OVER THE PAST 3 YEARS, (APPLYING THE MEDICAL

IMPROVEMENT STANDARD ONLY PROSPECTIVELY WOULD RESULT IN COSTS OF

ABOUT $3 BILLION OVER THE FIRST 5 YEARS FOR THE DISABILITY

PROVISIONS IN H,R, L40.)

THIS ADDITIONAL OUTGO FROM THE 01 FUND--WITH OR WITHOUT

REOPENING OF PAST CDR CASES UNDER,..A MEDICAL IMPROVEMENT

STANDARD--PROBABLY WOULD REQUIRE EARLIER REPAYMENT OF THE

INTERFUND LOANS THAT WERE MADE TO THE OLD-AGE AND SURVIVORS
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INSURANCE TRUST FUND FROM THE i FUND IN LATE 182, UNDER THE

SOCIAL SECURITY AMENDMENTS OF 1983o THESE LOANS DO NOT HAVE TO BE

REPAID UNTIL 1989, AND OUR ESTIMATES FOR PRESENT LAW INDICATE THAT

THE 0I FUND WOULD PROBABLY NOT NEED EARLIER REPAYMENT@ THESE

L6ANS MIGHT HAVE TO BE REPAID AS EARLY AS 1985 TO ASSURE CONTINUED

PAYMENT OF DI BENEFITS IF HR, 4170 IS ENACTED, EVEN WITH

REPAYMENT OF THE LOANS FROM THE OASi TRUST FUND IN 19851 THE DI
TRUST FUND RATIO IS ESTIMATED TO DECLINE TO 11 PERCENT--LESS THAN

2 MONTHS' OUTGO--BY JANUARY It 1989,

ALSO, THE INCREASED EXPENDITURES UNDER THE WAYS AND MEANS

COMMITTEE'S BILL WOULD REDUCE TRUST FUND ASSETS, INCREASING THE

LIKELIHOOD THAT THE AUTOMATIC STABILIZER PROVISION IN THE LAW

WOULD BE TRIGGERED, THIS WOULD MEAN THAT THE SOCIAL SECURITY

COST-OF-LIVING INCREASES FOR DECEMBER 1984 AND POSSIBLY OTHER

YEARS COULD BE REDUCED--BUT ONLY IF WAGES INCREASE AT A LOWER RATE

THAN PRICES$

NOW I WANT TO COMMENT ON SOME OF THE MAJOR ITEMS OF

DISABILITY LEGISLATION THAT WERE CONSIDERED IN THE FIRST SESSION

OF THIS CONGRESS.

CONTINUATION OF BENEFIT PAYMENTS-

THE FIRST ISSUE I WANT TO MENTION IS THE CONTINUATION OF

BENEFIT PAYMENTS DURING APPEAL, AS I INDICATED EARLIER, THE
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PROVISION IN THE LAW EXPIRED ON DECEMBER 6s WE DIRECTED THE

STATES TC HOLD TERMINATION NOTICES BEGINNING DECEMBER 7, BECAUSE

WE NEEDED TIME TO REVISE THE NOTICES DUE TO THE EXPIRATION OF

CONTINUED PAYMENT AND ALSO NEEDED TO ADVISE BENEFICIARIES OF THEIR

RIGHTS TO A RECONSIDERATION HEARING EFFECTIVE JANUARY 1,

WE PLAN TO NOTIFY THE STATES THIS WEEK TO RESUME PROCESSING

CESSATION CASES, BEGINNING IN FEBRUARY, OF COURSE, THOSE STATES

THAT ARE AFFECTED BY COURT ORDERS WILL PROCESS CASES IN ACCORDANCE

WITH THE COURT ORDERS, IN THE CASE OF CESSATIONS EFFECTIVE FOR

FEBRUARY, BENEFITS WILL BE PAYABLE FOR FEBRUARY AND FOR 2

ADDITIONAL MONTHS--THE LAST CHECK WILL BE PAID MAY 3.

MEDICAL IMPROVEMENT

THE ADMINISTRATION STRONGLY OPPOSES SECTION 901 OF H,K .4170

WHICH WOULD ESTABLISH A SEPARATE STANDARD OF DISABILITY FOR THOSE

ALREADY ON THE ROLLS, ABOUT THREE-QUARTERS OF THE COST OF THE

HOUSE BILL IS ATTRIBUTABLE TO THIS PROVISION ALONE,

THERE ARE NO STATEMENTS IN THE STATUTE AS TO WHAT STANDARD TO

USE IN DETERMINING A DISABILITY BENEFICIARY'S CONTINUING

ELIGIBILITY FOR BENEFITS, WE NOW USE THE SAME STANDARD THAT WE

USE IN INITIAL DISABILITY CASES.
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BOTH 0,, 4170 AND THE DISABILITY AMENDMENTS INTRODUCED BY

SENATORS COHEN AND LEVIN LATE IN THE FIRST SESSION OF THIS

CONGRESS WOULD PROVIDE A MEDICAL IMPROVEMENT STANDARD FOR

TERMINATING DISABILITY BENEFITS, As PART OF THE SECRETARY'S

DISABILITY REFORMS, WE UNDERTOOK A TOP-TO-BOTTOM REVIEW OF

DISABILITY POLICIES AND PROCEDURES, INCLUDING THE ISSUE OF WHETHER

AN ACCEPTABLE MEDICAL IMPROVEMENT STANDARD COULD BE DEVELOPED.

AFTER MONTHS OF STUDY OF THE ISSUE AND CONSIDERATION OF THE

STANDARDS IN BOTH THE SENATE AND HOUSE BILLS, WE HAVE CONCLUDED

THAT WE MUST STRONGLY OPPOSE A MEDICAL IMPROVEMENT STANDARD,

A BASIC PROBLEM WITH A MEDICAL IMPROVEMENT STANDARD IS THAT

IT WOULD CREATE DIFFERENT STANDARDS OF ELIGIBILITY FOR INITIAL

CLAIMS AND FOR CONTINUING DISABILITY REVIEWS, THIS WOULD BE

UNFAIR AND INEQUITABLE TO PEOPLE NOW APPLYING FOR BENEFITS WHO

COULD NOT RECEIVE BENEFITS EVEN THOUGH THEY ARE IN THE SAME

CONDITION AS SOME PEOPLE NOW ON THE ROLLS,

ALSO, A MEDICAL IMPROVEMENT STANDARD IS UNWORKABLE BECAUSE OF

THE DIFFICULTIES WITH COMPARING A PERSON'S CURRENT CONDITION WITH

HIS OR HER CONDITION AT THE TIME BENEFITS WERE AWARDED, THE TYPE

OF EVIDENCE USED TO MAKE A DISABILITY DETERMINATION IN THE PAST

FREQUENTLY DIFFERS FROM THE TYPE OF EVIDENCE CURRENTLY USED

BECAUSE OF CHANGES IN MEDICAL PRACTICE OR TECHNOLOGY,

CONSEQUENTLY, COMPARISON OF THE SEVERITY OF A CONDITION IN THE

PAST WITH A CURRENT CONDITION COULD INVOLVE MEASURES MADE ON TWO
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DIFFERENT SCALES WITH NO MEANS OF CONVERTING FROM ONE SCALE TO THE

OTHER,

IN ADDITION TO THESE SERIOUS CONCERNS, WE BELIEVE THAT

REFORMS IN THE DISABILITY PROGRAM NOW UNDERWAY MAKE SUCH A

STANDARD UNNECESSARY, THE MOST IMPORTANT OF THESE REFORMS ARE THE

FACE-TO-FACE EVIDENTIARY HEARING AT RECONSIDERATION AND OUR TOP-

TO-BOTTOM REVIEW OF THE DISABILITY PROGRAM,

MOST IMPORTANTLY, WE. BELIEVE THAT MOST OF THE PRESSURE FOR

ENACTMENT OF A MEDICAL IMPROVEMENT STANDARD HAS COME BECAUSE OF

THE INITIATION OF CDR'S AS MANDATED BY THE CONGRESS IN THE 1980

DISABILITY AMENDMENTS, BENEFICIARIES HAD NOT EXPECTED TO HAVE

THEIR ELIGIBILITY REVIEWED, Now, WHEN A PERSON IS AWARDED

DISABILITY BENEFITS HE IS TOLD THAT HIS CONTINUED ELIGIBILITY WILL

BE REVIEWED AND THAT SSA WILL PERIODICALLY REDETERMINE WHETHER HE

REMAINS SO DISABLED AS TO BE UNABLE TO WORK,

FOR ALL OF THESE REASONS WE BELIEVE THAT A MEDICAL

IMPROVEMENT STANDARD IS NOT.IN THE BEST INTEREST OF THE DISABILITY

PROGRAM, AND WE STRONGLY OPPOSE ENACTMENT OF SUCH A PROVISION EVEN

IF APPLIED PROSPECTIVELY ONLY.

FACE-TO-FAcEINTERVIEW AT INITIAL LEVEL

ANOTHER PROPOSAL THAT HAS BEEN SUGGESTED BY SOME DISABILITY

INTEREST GROUPS AND IS CONTAINED IN HR, 4170 IS TO ELIMINATE THE
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RECONSIDERATION STEP IN THE APPEALS PROCESS FOR DISABILITY

CESSATION CASES AND, INSTEAD, PROVIDE A FACE-TO-FACE INTERVIEW AT

THE INITIAL LEVEL FOR DISABILITY CESSATION CASES, THE

FACE-TO-FACE INTERVIEW WOULD TAKE PLACE AFTER A PRELIMINARY

UNFAVORABLE DECISION WAS MADE BUT BEFORE A FINAL DECISION WAS

ISSUED. THE DISABILITY AMENDMENTS INTRODUCED BY SENATORS COHEN

AND LEVIN WOULD NOT ELIMINATE THE RECONSIDERATION STEP BUT WOULD

INSTEAD REQUIRE DEMONSTRATION PROJECTS IN 5 STATES ON A

FACE-TO-FACE INTERVIEW AT THE INITIAL LEVEL,

WE AGREE WITH THE NEED FOR EARLY FACE-TO-FACE CONTACT BETWEEN

THE DISABILITY BENEFICIARY AND A DECISIONMAKER TO ASSURE CORRECT

CONTINUING DISABILITY DECISIONS, THAT IS WHY WE SUPPORTED THE

FACE-TO-FACE EVIDENTIARY HEARING AT RECONSIDERATION THAT WAS

PROVIDED BY P.L. 97-455. HOWEVER, WE OPPOSE SUCH PRE-TERMINATION

HEARINGS BECAUSE THEY WOULD ABANDON THE IDEA OF A RECONSIDERATION

HEARING BEFORE IT IS FULLY TESTED. THE NEW RECONSIDERATION

PROCESS MANDATED BY P.L. 97-455 SHOULD BE GIVEN A FAIR TRIAL,

PARTICULARLY IN VIEW OF THE HIGHLY SUCCESSFUL PILOT PROJECT

RESULTS, WE STRONGLY URGE THE CONGRESS TO GIVE THIS APPROACH A

FAIR CHANCE BEFORE CONSIDERING MAKING A WHOLESALE CHANGE.

MORATORIUM ON MENTAL IMPAIRMENT KEVIEWS

UNDER ANOTHER PROPOSAL--WHICH IS CONTAINED IN H.R. 4170 AND

THE DISABILITY AMENDMENTS INTRODUCED BY SENATORS COHEN AND
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LEVIN--THERE WOULD BE A TEMPORARY DELAY OF PERIODIC REVIEW FOR ALL

MENTALLY IMPAIRED INDIVIDUALS UNTIL THE CRITERIA FOR EVALUATING

MENTAL IMPAIRMENTS IN THE LISTING OF IMPAIRMENTS HAVE BEEN

REVISED, WE BELIEVE THIS PROVISION IS UNNECESSARY SINCE UNDER THE

SECRETARY'S INITIATIVES SSA HAS STOPPED REVIEWS OF ABOUT

TWO-THIRDS OF MENTAL IMPAIRMENT CASES--THOSE MOST PRONE TO

DECISIONAL ERROR--UNTIL REVISED STANDARDS ARE DEVELOPED, ALSO,

BECAUSE WE EXPANDED THE DEFINITION OF PERMANENT DISABILITY, THE

NUMBER OF MENTAL IMPAIRMENT CASES SELECTED FOR REVIEW HAS BEEN

FURTHER REDUCED,

MORE IMPORTANTLY, THE WORKGROUP, WHICH HAS BEEN REVIEWING THE

CRITERIA FOR EVALUATING MENTAL IMPAIRMENTS SINCE JULY 1983, WILL

BE SUBMITTING ITS RECOMMENDATIONS, AND WE EXPECT TO BE ABLE TO

IMPLEMENT THEIR RECOMMENDATIONS IN THE NEAR FUTURE, IN VIEW OF

THIS PROGRESS, A MORATORIUM IN MENTAL IMPAIRMENT CASES IS

UNNECESSARY.

APA RULEmAKING

ANOTHER ISSUE THAT HAS BEEN THE SUBJECT OF PROPOSED

LEGISLATION IS MAKING THE PUBLIC NOTICE AND COMMENT REQUIREMENTS

OF THE ADMINISTRATIVE PROCEDURE ACT APPLICABLE TO SSA RULEMAKING,

WE OPPOSE THIS PROPOSAL BECAUSE IT COULD RAISE SERIOUS QUESTIONS
AS TO WHETHER AN SSA POLiCY Is SUBJECT TO THE APA NOTICE AND
COMMENT REQUIREMENTS. THE APA PROVIDES THAT ONLY SUBSTANTIVE--NOT
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INTERPRETIVE--RULEMAKING IS SUBJECT TO THE PUBLIC NOTICE AND

COMMENT REQUIREMENTS* STATE AGENCIES OR ALJS MIGHT QUESTION

WHETHER THEY SHOULD FOLLOW AN SSA POLICY THAT HAS NOT BEEN

PUBLISHED UNDER THE APA ON THE GROUNDS THAT IT ESTABLISHES

SUBSTANTIVE RATHER THAN INTERPRETIVE POLICY, SUCH-A SITUATION

WOULD ADD CONFUSION TO THE DISABILITY PROCESS AND *WOULD GREATLY,

IMPEDE OUR EFFORTS TO ASSURE THAT UNIFORM STANDARDS ARE USED TO

MAKE DISABILITY DETERMINATIONS. ANOTHER SERIOUS PROBLEM IS THAT

THE PROVISION COULD BE INTERPRETED BROADLY BY THE COURTS WITH THE

RESULT THAT INTERPRETIVE RULINGS WHICH CONTAIN DETAIL WHOLLY

INAPPROPRIATE FOR REGULATIONS WOULD HAVE TO BE ISSUED AS

REGULATIONS,

COMPLIANCE WITH COURT ORDERS

THIS PROPOSAL IN H.R. 4170 WOULD REQUIRE US EITHER TO

RECOMMEND APPEAL OF CIRCUIT COURT DECISIONS WITH WHICH WE DISAGREE

OR TO ACQULESCE IN THE DECISION AND APPLY IT WITHIN THE

JURISDICTION OF THE CIRCUIT COURT,

WE STRONGLY OPPOSE THIS PROVISION. HHS HAS ALWAYS COMPLIED

WITH THE TERMS OF COURT ORDERS AS THEY RELATE TO INDIVIDUALS OR

CLASSES OF INDIVIDUALS NAMED IN A PARTICULAR SUIT, HOWEVER. OUR

POLICY OF NONACQUIESCENCE IS ESSENTIAL TO ENSURE THAT THE AGENCY.

FOLLOWS ITS STATUTORY MANDATE TO ADMINISTER THE SOCIAL SECURITY

PROGRAM NATIONWIDE IN A UNIFORM AND CONSISTENT MANNER. IN A
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PROGRAM OF NATIONAL SCOPE, IT WOULD NOT BE EQUITABLE TO PEOPLE TO

SUBJECT THEIR CLAIMS TO DIFFERING STANDARDS DEPENDING ON WHERE

THEY RESIDE,

THERE ARE SEVERAL REASONS WHY WE DO NOT RECOMMEND APPEAL OF

ALL CIRCUIT COURT DECISIONS WITH WHICH WE DISAGREE, FOR EXAMPLE,

IF THE SAME ISSUE HAS BEEN DECIDED BY A NUMBER OF COURTS AND THE

WEIGHT OF THE DECISIONS AGREES WITH OUR INTERPRETATION, WE MAY

DECIDE NOT TO RECOMMEND APPEAL OF THE MINORITY OF CASES WHICH

DISAGREE WITH OUR INTERPRETATION, TO APPEAL ALL SUCH CASES WOULD

BE ADMINISTRATIVELY EXPENSIVE, WOULD BE AN INEFFICIENT USE OF

LIMITED FEDERAL LEGAL RESOURCES, AND WOULD AGGRAVATE THE ALREADY

HEAVY BURDEN OF LITIGATION IN FEDERAL COURTS. IF, ON THE OTHER

HAND, THE WEIGHT OF THE COURT DECISIONS ON A GIVEN ISSUE DOES NOT

AGREE WITH OUR INTERPRETATION, WE GENERALLY RECOMMEND APPEAL OF

ONE OR MORE OF THE CASES AND MAY ALSO PURSUE OTHER REMEDIES SUCH

AS RECOMMENDING REMEDIAL LEGISLATION,

THERE WOULD BE ENORMOUS PRACTICAL PROBLEMS WITH

CIRCUIT-BY-CIRCUIT ACQUIESCENCE SINCE WE WOULD NEED TO KEEP TRACK

OF APPLICANTS AS THEY MOVE THROUGH THE DECISIONMAKING PROCESS,

DETERMINE WHICH CIRCUIT LAW SHOULD APPLY, AND SEPARATELY HANDLE

CLAIMS BY JUR1DICTION, SPECIAL PROBLEMS COULD ARISE WHERE THERE

ARE CONFLICTING DECISIONS WITHIN A SINGLE CIRCUIT, OR A CLAIMANT

OR BENEFICIARY CHANGES RESIDENCE WHILE A DECISION ON APPEAL IS

PENDING#
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THE PROPOSAL WOULD TAKE AWAY OUR OPTION TO CONTINUE TO

LITIGATE ISSUES ALREADY ADDRESSED BY THE CIRCUIT COURTS, THUS

UNDERMINING OUR ABILITY TO DEFEND THE MANY SUITS BROUGHT AGAINST

THE AGENCY EACH YEAR, FURTHER, REQUIRING US TO APPEAL ADVERSE

COURT DECISIONS TO THE SUPREME COURT OR ELSE FOLLOW THEM ALSO

IGNORES THE SEVERE LIMITATIONS WE FACE IN SEEKING SUPREME COURT

REVIEW. THE SUPREME COURT SELDOM GRANTS REVIEW IN CASES INVOLVING

A STATUTORY ISSUE OF FIRST IMPRESSION DECIDED ADVERSELY TO THE

GOVERNMENT, I UNDERSTAND THAT THE DEPARTMENT OF JUSTICE ALSO

.STRONGLY OPPOSES THIS PROVISION AND HAS COMMUNICATED ITS

OPPOSITION TO THIS COMMITTEE,

CONCLUSION

IN CONCLUSION, WE THINK THE LEGISLATIVE AND ADMINISTRATIVE

STEPS THAT HAVE BEEN TAKEN TO DATE HAVE IMPROVED AND STRENGTHENED

THE DISABILITY PROCESS, AND THE PROPOSED LEGISLATIVE CHANGES

DISCUSSED EARLIER ARE NOT NEEDED$
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Mrs. McSTmN. As you are well aware, the periodic review of dis-
ability beneficiaries mandated by the Congress in 1980 brought to
light the need for a number of fundamental changes in the disabil-
ity decision-making process. Beginning early in 1982, we began im-
plementing a series of administrative reforms to make the program
more responsive to the needs of beneficiaries while still assuring
that we fulfill our obligation to Congress and the taxpaying public
to administer the program in an efficient and effective manner. In
addition, the Congress enacted some important reforms.

The most important of these administrative reforms include: re-
ducing the number of beneficiaries to be reviewed every 3 years ex-
panding our definition of permanent disability; suspending the
review of the mentally impaired beneficiaries with functional psy-
chotic disorders until we revise the criteria; beginning each con-
tinuing disability review with an interview at a local social security
office; and initiating a top to bottom review of disability policies
and procedures in consultation with appropriate outside experts
and the States.

As part of this review, a group is revising the criteria for mental
impairments in the listings. The group will be submitting its rec-
ommendations very soon, and we hope to have a revised mental im-
pairment listing published for public comment shortly.

To date, we have finished reviewing about two-thirds of the dis-
ability beneficiaries on the rolls who have nonpermanent disabil-
ities, and this is part of the 3-year cycle of periodic reviews.

Before moving to a discussion of specific* legislative proposals, I
want to comment briefly on the cost of the disability provisions of
H.R. 4170, which has been approved by the Committee on Ways
and Means. The bill would cost about $6 billion over the 5 fiscal
years-1984 through 1988. This includes OASDI program and ad-
ministrative costs, plus SSI, medicare and medicaid costs. And I
should emphasize that the estimate represents costs only through
fiscal year 1988. We will provide the 1989 data shortly.

[The following table was subsequently supplied:]
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INTER.LDIATE-COST ESTI.MATES

Table |,--Cost Effects of Title IX of H.R. 4170,
As Approved on October 20 by the House Committee on Ways and Means, Fiscal Years 1984-89

(in millions)

With a Medical-Improvement Standard Applied to New Cases:

Fiscal year lotal,Progral affected 1984 1985 1986 1987 1988 1989 1984-89

OASDI benefit payments 960 $390 $580 $650 $730 $ 810 $3,220
OASDI administrative expenses 25 105 130 126 131 136 653Medicare 25 45 65 80 95 105 415
Medicaid 13 21 21 is 20 26 , 116ss5 -3 2 9 19 23 29 79
Total $120 $563 $805 $890 $999 $1,106 $4,483

With a Medical Improvement-Standard Applied to New Cases and to Prior Terminations:

Fiscal year Total,
Program affected 1914 1985 1986 1987 1988 1989 1984-89

OASDI benefit payments $ 830 $1,200 $840 $ 860 $ 910 $ 970 $5,610
OASDI administrative expenses 109 168 130 126 131 136 800
Medicare 45 95 135 165 195 225 860Medicaid 19 31 33 30 40 52 205SSI 8 15 16 2$ 29 34 127
Total $1,011 $1,509 $1,154 $1,206 $1,305 $1,417 $7,602

81-964 0-84-8
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Mrs. MCT=m. These costs assume that under the language of
the bill the courts would be likely to require the medical improve-
ment standard to be applied retroactively, reuiring reopening of
cases decided over the past 8 years. A applying the medical improve-
ment standard only prospectively would result in costs of about $3
billion over the first 5 years under the disability provisions in H.R.
4170. This additional outgo from the DI fund, with or without re-
opening of past CDR cases under a medical improvement standard,
probably would require earlier repayment of the interfund loans
that were made to the old age and survivor insurance trust fund
from the DI trust fund in late 1982.

Under the social security amendments of 1983, these loans do not
have to be repaid, as you know, until 1989. And our estimates for
present law indicate that the DI fund would probably not need ear-
lier repayment. These loans might have to be repaid as early as
1985 to assure continued payment of DI benefits if H.R. 4170 is en-
acted' Even with the repayment of loans from the OASI trust fund
in 1985, the DI trust fund ratio is estimated to decline to 11 per-
cent, less than 2 month's outgo by the beginning of 1989.

Also the increased expenditures under the Ways and Means
Committee bill would reduce trust fund assets, increasing the like-
lihood that the stabilizer provision in the law would be triggered.
And this would mean that the social security cost-of-living in-
creases for December 1984 and possibly other years could be re-
duced, if wages increase at a lower rate than prices.

The first issue I want to mention is the continuation of benefit
payments during appeal. This provision expired, as you know, on
December 6. And we directed the States to hold the terminationt
notices beginning on the 7th because we needed time to revise the
notices and advise the beneficiaries of their right to a reconsider-
ation hearing effective January 1.

We plan to notify the States this week to resume processing ces-
sation cases beginning next, month. Of course those States that are
affected by court orders will process cases in compliance with the
court orders. -

As-we have in the past, we still support continued payment of
benefits, but only through the first evidentiary hearing in the ap-
peals process. We think payment through the ALJ level is unneces-
sary because the beneficiary can present his case directly to the
decisionmaker at the reconsideration level.

The administration strongly poses section 901 of H.R. 4170
which would establish a medical improvement standard. About
three-quarters of the cost of the House bill is attributable to this
provision alone. A medical improvement standard would create dif-
ferent standards of eligibility for initial claims and for continuing
disability reviews. This would be unfair and inequitable to people
now applying for benefits who could not receive benefits even
though they are in the same condition as some people now on the
rolls.

Also a medical improvement standard is not workable because of-the.difflcultie in comparing a person's current condition with his
condition at the time the benefits were awarded. In addition to
these concerns about a medical improvement standard, we believe
that the reforms in the disability program now underway make
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such a standard unnecessary. The most important of these reforms
are the face-to-face evidentiary hearing at reconsideration, and our
top to bottom review of the disability program.

Another issue that has been the subject of proposed legislation is
making the public notice and comment requirements of the Admin-
istrative Procedure Act [APA) applicable to SSA rulemaking. We
oppose this prosal because it could raise serious questions as to
whether an SSA policy is subject to APA notice andcomment re-
quirements. The BA provides, as you know, that only substantive
not interpretative, rulemaking is subject to the public notice and
comment requirements. State agencies and ALJ's might question
whether they should follow an SSA policy which has not been pub-
lished under the APA on the grounds that it establishes a substan-
tive rather than interpretative policy. Such a situation would add
confusion to the disability process, and would greatly impede our
efforts to assure that uniform standards are used to make disabil-
ity determinations.

Another serious problem is that this provision could be interret-
ed broadly by the courts with the result that interpretative rulings
which contain detail wholly inappropriate for regulations would
have to be issued as regulations.

Another proposal in H.R. 4170 would require Vs either to recom-
mend appeal of circuit court decisions with which we disagree or to
acquiesce in the decision, and apply it within jurisdiction of the cir-
cuit court. We strongly oppose this provision.

HHS has always complied with the terms of court orders as they
relate to individuals or classes of individuals named in a particular
suit. However, our policy of nonacquiescence is essential to insure
that the agency follows its statutory mandate to administer this
program in a uniform and consistent manner.

There also would be enormous practical problems with circuit by
circuit acquiescence since we would need to keep track of appli-
cants as they move through the decisionmaking process in deter-
mining which circuit law should apply, and separately handle
claims by jurisdiction.

In addition, the proposal would take away our option to continue
to litigate issues already addressed by the circuit courts, thus un-
dermining our ability to defend the many suits brought against the
agency. Requiring us to appeal adverse court decisions to the Su-
preme Court or else follow them also ignores the severe limitations
we face in seeking Supreme Court review. I understand that the
Department of Justice also strongly opposes this provision and will
communicate this to the committee.

In conclusion, I would like to make it clear that the administra-
tion strongly opposes enactment of disability legislation. As I have
discussed in my statement, we believe that the administrative and
legislative reforms already accomplished, including the face-to-face
evidentiary hearing at the reconsideration level, the expansion of
the definition of permanent disability, the suspension of review of
certain mentally impaired beneficiaries, the improved initial CDR
interviews and our ongoing review of disability polic and proce-
dures make further reforms unnecessary. Therefore, the very high
cost of the disability provision in H.R. 4170, about $6 billion in the
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first 5 years, are unacceptable, especially at the present time when
the safety margins of the OASDI trust funds are relatively small.

Thank you, Senator.
The CHAIRMAN. Thank you.

STATEMENT OF CAROLYN KUHL, DEPUTY ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE, WASH.
INGTON, D.C.
The CHAIRMAN. Carolyn.
Ms. KUHL. Mr. Chairman, I am here to address just one of the

number of issues before you here today, the so-called nonacquies-
cence issue. With your permission, I would ask that my entire
statement be put in the record, and I will summarize it.

The GCHAIRMAN. The statement will be made a part of the record,
and if you could, summarize it, it would be very helpful.

MS. KUHL. Thank you, Mr. Chairman.
[The prepared statement of Ms. Kuhl follows:]
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Thank you Mr. Chairman. It is a pleasure to be here today

to discuss the legal aspects of the Social Security Administra-

tion's nonacquiescence policy and to comment on pending legis-

lation on the same subject. As you know, the Department of

Justice represents the Social Security Administration in the

federal courts and we are currently defending several challenges

to the nonacquiescence policy.

In representing agencies of the federal government, the

Department of Justice makes important litigation decisions which

affect the development of American jurisprudence. The most

important of those decisions are made by the Solicitor General

who determines which of the hundreds of unfavorable decisions

each year the government will seek to appeal to the Supreme

Court. These decisions are made not on the basis of the narrow

self interest of the federal government, but with a view to

promoting the broader public interest and the orderly

development of the law. The Department of Justice, as the

government's lawyer, has responsibilities far beyond those of

counsel representing private parties. Consequently, the

government cannot automatically appeal all adverse decisions,

but must retain the flexibility to accept some defeats, while

refusing to acquiesce in the rule of law they establish pending

the resolution of future test cases. Legislation such as that

being considered by this Committee thus gives us very serious

cause for concern.
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As this Committee is aware, the Social Security Adminis-

tration's nonacquiescence doctrine has been the subject of

criticism. Most agencies, upon receiving an adverse ruling from

a court of appeals, will almost always acquiesce and follow that

ruling for purposes of the agency's future activities within the

geographic territory covered by that court of appeals. However,

the Social Security Administration has special problems because

it is responsible for the implementation of an exceedingly

complex and important nationwide benefits program, and

understandably is reluctant to operate under different legal

constraints in each of twelve separate judicial circuits.

Consequently, the general guidance SSA has provided its

Administrative Law Judges is that they should follow agency

regulations and guidelines without regard to the law in a

particular circuit in.which a claimant's case will ultimately be

appealed. In addition to this "informal nonacquiescence", SSA

has sometimes issued formal notices of "nonacquiescence" in

particularly significant adverse decisions.

Whenever possible, the government of course appeals an

adverse decision which we believe to be incorrect and

detrimental to the public interest. However, appeal of adverse

decisions is not always realistic. For example, sometimes a

court of appeals will decide a case by making two alternative

holdings, either of which would sustain the result reached. One
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of these decisions may be a significant adverse precedent.

However, because the decision has an independent, alternate

holding, it ordinarily would be inappropriate for further

review.

Another example of a circumstance where nonacquiescence is

necessary is one in which subsequent judicial decisions cast

serious doubt on the continued validity of an earlier adverse

holding. For instance, after an initial loss, several other

circuits may adopt the government's position, or the Supreme

Court may hand down a decision which casts doubt on the

continued validity of the first adverse decision. In such

cases, the government certainly would be justified in seeking to

challenge the adverse holding.

There may be some instances in which lawyers reasonably can

disagree about whether a Court of Appeals decision is in fact

inconsistent with SSA's regulations. In those instances, SSA of

course should remain free to adopt and defend a reasonable

construction of the decision that is consistent with its

regulations. Such an approach should not be viewed as

nonacquiescence.

However, Mr. Chairman, a binding requirement that SSA, or

any agency, follow an unfavorable appellate court decision in

all future litigation, would create difficulties far beyond
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those we confront today. Consequently, we are strongly opposed

to provisions of the two bills now being considered, H.R. 3755

and S. 476 (as amended by printed Amendment No. 1457) which

would require SSA to follow unfavorable appellate court

decisions in calculating payments to beneficiaries whose appeals

would be within the jurisdiction of such courts. These bills,

in addition to overruling SSA's longstanding "nonacquiescence

doctrine" would seriously undermine the ability of the Justice

Department to defend government action in court, and overburden

the Supreme Court with appeals from adverse decisions.

In its recent unanimous decision in United States v.

Mendoza (No. 82-849, January 10, 1984), the Supreme Court held

that the government is not bound by the doctrine of non-mutual

collateral estoppel-from continuing to raise issues decided

against it in other cases. The district court and the Ninth

Circuit held that because the government had lost the

constitutional issue presented in the case and had failed to

appeal this same legal issue in an earlier suit brought by a

different individual, it was bound by the principle of

collateral estoppel from litigating that constitutional issue

against Mendoza. Although it has expanded the applicability of

the doctrine of collateral estoppel in recent years in the

interest of judicial economy, the Supreme Court held that "the

Government is not in a position identical to a private

litigant," id. at 5, and hence should not be bound by all

adverse determinations. As the Court explained:
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It is not open to serious dijute that the
government is a party to a far greater number
of cases on a nation-wide basis than even the
most litigious private entity; in 1982, the
United States was a party to more than 75,000
of the 206,193 filings in the United States
District Courts.***Government litigation fre-
quently involves legal questions of substan-
tial public importance; indeed, because the
proscriptions of the United States Constitu-
tion are so generally directed at governmen-
tal action, many constitutional questions
can arise only in the context of litigation
to which the government is a party. Because
of those facts the government is more likely
than any private party to be involved in
lawsuits against different parties which
nonetheless involve the same legal issues.

Mendoza at 5-6.

The legislative proposals pending before this Committee

would create many of the same problems identified by the Supreme

Court in the application of collateral estoppel to the govern-

ment. The practical result in either case will be to require

the government to seek all possible avenues of review of the

first adverse decision in any circuit. This will greatly damage

the government's litigating posture and overload the docket of

the Supreme Court. In the first place, it simply is not

possible for the government to seek certiorari in most instances

where a statutory issue of first impression is decided adversely

to the government because the Supreme Court seldom grants review

in such cases absent a conflict among the courts of appeals.
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Even if the Court did not wait for a conflict in the circuits,

given its workload it seems unlikely that the Court would be

able to rule on more than a handful of social security cases

each year. The Supreme Court has recognized that it derives a

benefit from "permitting several courts of appeals to explore a

difficult question before [it) grants certiorari." Mendoza at 6.

Moreover, the government cannot completely control which

cases are decided by the courts of appeals because they may

reach that level by virtue of an appeal taken from a case the

government has won in the district court. A case which reaches

the court of appeals in that manner and is then decided

adversely to the government may be inappropriate for further

review for any number of reasons. For instance, the adverse

appellate decision may be interlocutory, ruling against the.

government on one point of law, but ordering the case remanded

for further proceedings. Interlocutory decisions are often

inappropriate for rehearing en banc. Finally, these bills would

apparently preclude the government from asking a court of

appeals which has ruled adversely to SSA on a particular issue

to reconsider its earlier decision in light of subsequent

conflicting decisions in other circuits, subsequent Supreme

Court precedent bearing on the issue or practical experience.

As a review of some cases will indicate, there is a value in

allowing the government to continue to litigate issues which
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have been resolved by some circuits, because often the passage

of time and intervening events will indicate that an etl-lier

decision was not a wise one and should be overruled. For

example, in Commissioner of Internal Revenue v. Hallock, 102

F.2d 1 (6th Cir. 1939), the Commissioner of Internal Revenue

included certain property in Hallock's estate, even though

exclusion was mandated by Helvering v. St.Louis Union Trust

Co, 296 U.S. 39 (1935). The Sixth Circuit, being bound by

St. Louis Union Trust Co., ruled against the Commissioner.

The Supreme Court, which had the authority to overrule its own

decision, did so. Helvering v. Hallock, 309 U.S. 106 (1940).

But if the Commissioner had previously been subject to a

legislative mandate requiring him to acquiesce in the prior

decision, the case never would have arisen and the Supreme Court

would have been deprived of its power to overrule its own

decisions. Hallock is no isolated example. By one count, the

Supreme Court has overruled its own decisions no fewer than 171

times through 1980. Congressional Research Service, The

Constitution of the United States of America 1789-97 (1973 &

Supp. 1980).

Thus, notwithstanding deviantat rulings by circuit courts

of appeals," it is a well settled legal principle that "the

United States, like other parties, is entitled to adhere to what

it believes to be the correct interpretation of a statute, and

to reap the benefits of that adherence if it proves to be
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correct, except where bound to the contrary by a final judgment

in a particular case." United States v. Estate of Donnelly,

397 U.S. 286, 294-95 (1970) (emphasis supplied). The Supreme

Court reports are replete with uncritical references to agency

nonacquiescences, e , HCSC-Laundry v. United States, 450

U.S. 1, 11 n.5 (1981); National Muffler Dealers Assn, Inc. v.

United States, 440 U.S. 472, 483 n.18 (1979); Commissioner v.

Glenshaw Glass Co., 348 U.S. 426, 431 (1955). Indeed, in

Dixon v. United States, 381 U.S. 68 (1965), the Court relied

in part on a nonacquiescence ruling in reaching its own

decision. 381 U.S. 72-75 n.8. See also, Wyandotte Savings

Bank v. NLRB, 682 F.2d 119, 120 (6th Cir. 1982) (agency had

"reasonable basis" for litigating issues notwithstanding

controlling, adverse Sixth Circuit decision).

As the Supreme Court has recognized:

***the panoply of important public issues
raised in government litigation may quite
properly lead successive Administrations of
the Executive Branch to take differing
positions with respect to the resolution of a
particular issue.

Mendoza at 7. It would therefore be unwise to bind the

Executive Branch for all time by an initial determination not to

appeal an adverse decision.

When the Justice Department continues to litigate issues

which have been decided against it in certain courts, it in no
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way challenges the principle articulated in Marbury v. Madison,

5 U.S. (1 Cranch) 137 (1803) (that "lilt is, emphatically, the

province and duty of the judicial department, to say what the

law is." Id. at 177). SSA has always complied with the terms

of judicial decrees and orders whether they affect a single

individual or an entire class. As Professor Herbert Wechsler

explained, "Under Marbury, the court decides a case; it does

not pass a statute calling for obedience by all within the

purview of the rule that is declared." The Courts and the

Constitution, 65 Colum. L. Rev. 1001, 1008 (1965). The

nonacquiescen*e doctrine, like the traditional government

practice of challenging settled precedents in test cases, in no

way threatens the position of the judicial branch, but is

coi .istent with two hundred years of legal and constitutional

practice.

Finally, there is a myriad of practical problems in

implementing any such legislation. While SSA is in a better

position to address these, one example will suffice to indicate

the scope of the problem. Because the agency administers a

nationwide program while court of appeals jurisdiction is only

regional, a requirement that the SSA obey the court of appeals

may simply be unworkable as a practical matter. For example, in

both Rosenberg v. Richardson, 538 F.2d 487 (2d Cir. 1976) and

Davis v. Califano, 603 F.2d 618 (7th Cir. 1979), two wives
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applied for benefits as widow of the wage earner. In Davis, the

court held that benefits could not be paid to the second wife

under the deemed spouse provision in section 216(h)(1)(B) of the

Act after the entitlement of the legal widow was established, as

the facts of the case so indicated. In contrast, the Rosenberg

court divided the full widow's benefit share between a legal

widow and a deemed widow. Thus, if an Illinois legal widow and

New York deemed widow both applied for the same benefits, the

agency would necessarily have to rule contrary to one of those

decisions.

For all of these reasons, the Justice Department strongly

objects to the provisions of H.R. 3755 and S. 476 requiring

compliance with the precedential implications of all adverse

appellate court decisions. Any such legislation would consti-

tute an unprecedented interference with the litigation efforts

of the government and would restrict the flexibility, of the

legal system.

Thank you for this opportunity to testify, I would be happy

to answer any questions.
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Ms. KUHL. It's a pleasure to be here today to discuss with you
the legal! aspects of the Social Security Administration's so-called
nonacquiescence policy, and to comment on pending legislation on
the same subject. As you know, the Department of Justice repre-
sents SSA in the Federal courts, and we are currently defending
several challenges to the nonacquiescence policy.

In representing agencies of the Federal Government, the Depart-
ment of Justic makes important litigating decisions which affect
the development of American jurisprudence. The most important of
these decisions are made by the Solicitor General, who determines
which of the hundreds of unfavorable decisions each year the Gov-
ernment will seek to appeal to the Supreme.Court.

These decisions are not made on the basis of the narrow self-in-
terest of the Federal Government but with a view toward promot-
ing the broad public interest and the orderly development of the
law as well as with a mind toward the caseload faced by the Su-
preme Court.

The Department of Justice, as the Government's lawyer, has re-
sponsibilities far beyond those of counsel representing private par-
ties. Consequently, the Government cannot automatically appeal
adverse decisions but must retain the flexibility to accept some de-
feats, while refusing to acquiesce in the rule of law they establish
pending resolution in future test cases. Legislation such as that

ing considered by this committee thus gives us very serious cause
for concern.

As this committee is aware, the Social Security Administration's
nonacquiescence doctrine has been the subject of criticism. Howev-
er, SSA has special problems because it is responsible for imple-
mentation of an exceedingly complex and important nationwide
benefits.program. And it, understandably, is reluctant to operate
under different legal constraints in each of the 12 separate judicial
circuits.

Whenever possible, the Government, of course, appeals an ad-
verse decision which it believes to be incorrect. However, appeal of
adverse decisions is not always realistic.

For example, sometimes a court of appeals 'will decide a case by
making two alternative holdings. Either one of tbose holdings
would sustain the result reached. One of these decisions, one of
these holdings, may be a significant adverse precedent. However,
because the decision has an independent alternative holding, it
would ordinarily be inappropriate to take that case for further
review.

Another example of a circumstance where nonacquiescence is
necessary for the Government is one in which subsequent judicial
decisions cast serious doubt on the continuing validity of an earl..er
adverse holding. For instance, after an initial loss in one circuit,
several other circuits may adopt the Government's position or the
Supreme Court may hand down a decision casting doubt on the
continuing validity of the first adverse decision. In such cases, the
Government certainly would be justified in seeking to challenge
that first adverse holding.

There may be some instances, in addition, in which lawyers rea-
sonably can disagree about whether a court of appeals decision is,
in fact, inconsistent with SSA regulations. In those instances SSA,
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of course, should remain free to adopt and defend the reasonable
construction of the decision that is consistent with its regulations.
In other words, to distinguish the case. Such an approach should
not be viewed as nonacquiescence.

However, Mr. Chairman, a binding requirement that SSA or any
agency follow on unfavorable appellate court decision in all future
litigation would create very serious difficulties for the govern-
ment's litigation posture. Consequently, we are strongly opposed to
the provision of the two bills now being considered which would
require SSA to follow unfavorable appellate court decisions in cal-
culating the payments to beneficiaries whose appeals would be
within the Jurisdiction of such courts. These bills, in addition to
overruling SSA's nonacquiescence doctrine, would seriously under-
mine the ability of the Justice Department to defend the Govern-
ment's actions in court, and would overburden the Supreme Court
with appe als from adverse decisions.

Mr. Chairman, I would just like to touch upon a very recent Su-
preme Court decision which bears upon this issue. In its recent
unanimous decision in United States v. Mendoza, the Supreme'
Court held that the Government is not bound by the doctrine of so-
called nonmutual collateral estoppel from continuing to raise
issues decided against it in other cases.

The district court in that case and the ninth circuit in that case
had held that, because the Government had lost the constitutional
issue presented in the case and had failed to appeal this same legal
issue in an earlier suit by a different individual, the government
was bound to refrain from litigating that constitutional issue in the
subsequent case against Mendoza.

The Supreme Court disagreed with the lower courts and held
that, and I quote: "The Government is not in a position identical to'
a private litigant." And, hence, should not be bound by all adverse
determinations.

Among other things, the court said that the Government is more
likely than any private party to be involved in law suits against
different parties which nonetheless involve the same legal issues,
and, therefore, should be free to relitigate issues in other cases.

The legislative proposals pending before this committee-
The CAIRMAN. Since you are just dealing with one point, could

you summarize please.
Ms. KUHL. Certainly. I'd just like to add that the Supreme Court

has overruled itself in over a hundred cases, by the count of schol-
ars. If this legislation were to be passed we would be prohibited
from, in good faith, asking courts of appeals to reconsider, as the
Supreme Court does, earlier rulings in the light of different argu-
ments we might have, or intervening in circuit court or Supreme
Court decisions. We would be placed in a posture very different
from the posture the Government has been in in exercising its liti-
gating discretion heretofore.

In addition, I might mention the myriad practical problems this
legislation would cause SSA, which were touched on by Mrs.
McSteen, with regard to knowing which litigants would, in fact, be
governed by which circuit court precedent.

For all of these reasons, the Justice Department strongly objects
to the provisions of the House bill, the Pickle bill, and S. 476, re-

81-964 0-84-9
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quiring compliance with precedential implications of all adverse
appellate court decisions. Any such leg*Ilation would constitute an
unprecedented interference with the litigation efforts of the Gov-
ernment, and would restrict the flexibility of the legal system.

Thank you again, Mr. Chairman, for this opportunity to testify.
And I will be happy to answer any questions you might have.

The CHaRMAn. Right. Your entire statement will be made a part
of the record.

As I recall in efforts of negotiating with different Menters who
had an interest, they were willing to drop that provision. That
when SSA did not follow a decision that it would be announced and
the reason stated. But I'm not certain what will happen in the ne-
gotiating stage.

I just have one question. I'm going to yield to Senator Heinz who
is waiting to ask questions.

I just want to ask this of Mrs. McSteen. How are you going to
regain control of the program with all the States in effect saying
we don't care what the rules are; we are not going to do anything
about it. Your testimony indicates you are not in a position to
make any change which I assume--what is it? Twenty-six States
now just disregarding what they should do.

Mrs. McSmRN. There are only eight at this point.
Senator LONG. How many?
Mrs. McSTzEE. There are eight States now.
It is a tremendous problem to us, and has been. The total you

mention includes the States, under court mandate as well as Gov-
ernor's orders or DDS decisions. The Secretary has decided to send
a letter this week to these States that are not processing.

The letter would not apply, of course, to the court order States.
But in others, we are telling them that they must begin to send the
cessation notices on the CDR's, and that they have until next
month to get that process fully in order, and that we will expect
them to do this. If they fail to do that, they would not be given the
option of the face-to-face reconsideration, which earlier the Secre-
tary had offered to the States. And States overwhelmingly wanted
that responsibility of the face-to-face interview at the reconsider-
ation level.

There are several options if States still refuse to process the con-
tinuing disability reviews. We could give the workload to a neigh-
boring State to process, or we could take over the workload our-
selves, or, if there were legislation, we could contract out that par-
ticular phase of it.

We have had in this program, as I think you are aware, very
good relationships with the States. The disability program has been
successful through the years because we have worked with the
States. The States have made major contributions to the program,
and we need them in this program. And we want to continue to get
them to participate. And we are working with them at a regional
level as well as central level to persuade them to do so.

Senator HmNz. Thank you, Mr. Chairman.
Mrs. McSteen, let's focus for a moment on those people who are

mentally disabled. Although about 10 percent of the people who re-
ceive disability benefits count for nearly one-third of the people
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who have been reviewed, and even a more substantial number of
people who are terminated at the first decision level.

Now I have got two questions for you there. Secretary Heckler
last year realized that in at least two-thirds of the cases a big mis-
take was being made, and she imposed a moratorium. What are
you doing about the benefits of the people who were terminated
prior to the moratorium? Are you reopening those cases? And if
not, why not?

Mrs. McSTEEN. Yes; we have at the present time the American
Psychiatric Association, the State agencies and other experts work-
ing on the criteria for mental impairments. And until these crite-
ria are available and approved by the American Psychiatric Associ-
ation and are published, we do not feel that we should go back and
take a look at those cases.

Senator HEINZ. So your view is that although you were making
so many terrible mistakes, terrible enough, I notwithstanding your
testimony today, the Secretary said that we can't afford to make
any more mistakes like we have been making, the answer is for
any mistakes made prior to July or whenever it was of last year,
that's too bad, that's somebody else's problem; they are mistakes
that we made, but we aren't going to do anything about it. That's
the attitude of the Social Security Administration, and by implica-
tion, the Reagan administration, which I would like to support.

Mrs. McSmEN. Well, any individual who has been ceased, of
course, has the right to refile an application for disability benefits.
And I agree with you that there have been problems, and we have
learned a great deal with experience.

Senator HEIN.. Who are we talking about? We are talking about
people with functional IQ's of less than 69 percent. That's one of
the groups that the Secretary decided to place a moratorium on.
Now what chance do you think somebody with an IQ of 68 or 50 or
40 or 30 is going to have with your system?

Let me tell you about your system. I visited one of my constitu-
ents, Mrs. Vitrella, in Philadelphia. Fortunately for her, she didn't
ha ppen to be mentally disabled. She's just had a heart attack; she's

- had a stroke, and a few little problems like that. September 1979
she first filed for disability. In 1981 she was notified by the admin-
istrative law judge that she was eligible for her disability benefits.
In June 1981 she got her disability benefits, including retroactive
benefits. And then in January 1983, about 1 years later, she was
notified of termination of benefits effective March 1983. She was
deemed able to work. I visited her. She can't stand. She's not
mobile. She can't lift anything. Lord knows what kind of work she
was supposed to be able to do.

Her benefits were terminated in March. In May she received no-
tification of 1 month's overpayment of benefits. She was instructed
to file for reconsideration within 30 days or repayment would be
due to SSA. In August she notified my office to ask the status of
her reconsideration because she hadn't heard anything. We talked
to SSA in September and we were told that her file was at the
-Office of Hearings and Appeals. She received written notice from
the administrative law judge later that month that her benefits
were reinstated, but up until Christmas Day she hadn't received
them. I won't bore you with the details of the run-around.
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Now she didn't have an IQ of 69. She was an intelligent woman.
The strokes hadn't impaired her ability to think. Now what about
paranoid schizophrenics who may be afflicted with some problem
that clearly made it impossible or them to function? We are cut-
ting these people off the rolls. And you are sayig, well, we made a
mistake; maybe we will go back to the drawing boards in the
future, but let's not worry about that now. And where are those
people ending up? They are endig up on State welfare rolls so the
taxpayers, in my State, and all States, can pay higher taxes. In
spite of the fact that these people have contributed a part of their
earnings to this program, they are being treated unfairly. It seems
to me that you have a responsibility to help these people. These are
not welfare people, but we are turning them into welfare people.
These are people who contributed to this program throughout their
working lives.

And you are saying, well, maybe we will gAet around to helping
the people some day. What do you say to that

Ms. OwzNs. Could I respond to that?
Senator HEINZ. I'd like Mrs. McSteen to respond. If she wants to

yield to you, she may.
Mrs. McStN. I would like Pat Owens to respond, since she is

responsible for the program directly and has been working much
longer than I with the disability program.

Senator HEINZ. But you are here representing the Administration,
Mrs. McSteen.

Mrs. McSTEEN. Yes.
Senator HEINZ. And you are the highest ranking person in the

administering agency. What I am talking about is not a technical
judgment, not a technical judgment. It's to my mind a moral ques-
tion. To your mind, at the very least, it should be a policy question.
That involves the question of fairness. And my question is what is
fair about what you are doing? If you want staff to answer the
question of what is fair with what you are doing, so be it. But I
don't think it reflects very well.

Mrs. MeSrn. We are trying very desperately to bring this pro-
gram into full control. We have indicated that there have been se-
rious problems with the review process. And all the activities that
we have undertaken have been to attempt to rectify any of the mis-
tekes that have been made in the past.

Senator HEINZ. But you are not doing anything about the mis-
takes of the people I just described. How can you sit there and say
that? My time has expired. I apologize. But I'm not getting an
answer to my question.

Mrs. McSTE N. Well, we have agreed, as I had said, to relook at
those cases when the new criteria have been approved.

Senator HEFNz. You are paying benefits to those people right
now?

Mrs. McSrEuN. Well, I can't tell from the examples that you
gave whether we are or not.

Senator HEINZ. Well, the example I gave was just to give you a
little idea of how much fun it is to be redetermined by social secu-
rity if you are mentally with it. This woman was driven to near
distraction by the bureaucracy, by the insensitivity, and she is sane
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and intelligent. What happens to you if you are neither sane nor
intelligent? Do you think it helps?

Mrs. McSmzN. Senator Heinz, I also was involved in the field op-
erations during this period of time, and I know on a first-hand
basis that it is a very difficult problem. The Social Security Admin-
istration has tried to implement what the Congress asked us to im-
plement with the 1980 amendments. True, there were large num-
bers of people that we were asked to review who had never been
told that they would be required to come up for a review because
in the beginning we did not have periodic reviews, as you know.
The medical diary cases are the ones that we were telling the
people initially that you will be reviewed in 18 months. And we
have kept up with that schedule. But the periodic reviews en masse
did present us with enormous problems. And we found that our
medical technique perhaps was not as accurate as it should have
been in dealing with these cases.

No one quite recognized the problems that were involved with
someone who had been on the rolls for a long period of time with a
disability and suddenly was told, "No, you no longer meet the crite-
ria." We recognize that, and that's why we are trying desperately
to do these things to try and straighten it out.

Senator HEINZ. I hate to interrupt you but our time is running
out. I had a lot of other questions I would like to ask. Maybe I will
get a chance to ask them later. But it's nice of you to realize when
in the case of another of my constituents, Mrs. Ray T. Bevin, of
Mechanicsburg, Pa. She got her disability award in 1973 because a
large piece of equipment fell on her and kind of made a mess of
things. That happened to her at age 52. Do you really think she is
not going to have trouble getting back into the work force at age
62? Please come to Pennsylvania and see how much fun it is to try
and get a job anywhere in our State even if you are 22.

Thank you.
Seniator BRADLEY. Mr. Chairman, may I inquire as to what your

plan is with the other panels and the time that remains available
to us?

The CHAIRMAN. We hope to continue until about 12:30 and then
come back at 1 o'clock. I understand Senator Heinz will preside
from 1 to 2 o'clock.

Senator HEINZ. Yes.
The CHAIRMAN. We hope to finish by then.
Senator BRADLEY. Thank you.
The CHAIRMAN. Do yOu have questions?
Senator BRADLEY. Yes, I do.
The CHAIRMAN. The record should show that Senator Heinz is

open-minded and objective. [Laughter.]
Senator BRADLEY. Mrs. McSteen, you say in your testimony that

the cost of H.R. 4170 is about $6 billion in the first 5 years.
Mrs. MCS&EN. Yes.
Senator BRADLEY. CBO has a number considerably less than that.

About $1.4 billion. What is the difference? Why the discrepancy?
Mrs. McSmE&. I will ask Mr. Enoff to respond to you.
Mr. ENOFF. I haven't seen the latest CBO estimates. I would

guess that one of the reasons that the CBO estimate is somewhat
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lower is that they do not presume any, retroactivity of benefits.
That would account for probably $1 Y2 billion difference, Senator.

Senator BRADLEY. Well, according to your own estimates retroac-
tivity would lead to how much? Four point six billion?

Mr. EwoFn. I will provide a more complete comparison on the dif-
ferences between the CBO and SSA estimates for the record.

Senator BRDLzy. On this sheet that has been given to us that I
think comes from the Social Security Administration, it says that
even if you do retroactivity it costs $4.6 billion. So what I'm won-
dering is where does the $6 billion come from.

Mr. ENOFF. The $4.6 billion total, Senator, is OASDI, I believe.
The other figure would include administrative costs, medicare,
medicaid and SSI to take It up to about $6 billion over the 5 years.
That's where' the additional $1.4 billion came from. The primary
difference that comes about in the CBO estimate versus ours is
they assume that 20 percent of the cases would be affected by a
medical improvement standard. And our estimate is that it would
be about 40 percent of the cases that would be affected. That's the
m ajor difference.

[The memo was subsequently submitted:]
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•S 4-.,' .A N '.. February 6, 198.

FROX: Eli N. D:r.Lar SNS
Office of the At..ary

SUBJECT: Cost Esti.ates for Title IX of H.R. 4170--Comparison With CBO

The attached table presents a rough comarison between two sets of estimates
for the cost effect of title IX of H.R. 4170 as reported by the Ways and Means
Cc'=ittee on October 21, 1983. The first set of estimates (produced by the
Social Security Ad=inistration and Health Care Financing Administration), shows
a total cost for OASDI, Medicare, Medicaid, and SSI of $6,185 million in fiscal
years 1984-88. The second set, produced by the Congressional Budget Office
(CBO), shows a total cost of $1,494 million.

The main differences between the two sets of estimates are summarized below:

I. Medical improvement (section 901):

a. CBO assumes a decreasing number of continuing disability reviews
(CDR's) in future years. We assume a roughly constant CDR workload
for the projection period.

b. CBO assumes less than 20 percent of present-law CDR cessations could
not be terminated under the new medical improvement standard. Based
on sample date from the Office of Disability, we have estimated that
roughly 42 percent of present-law periodic review CDR cessations and
29 percent of medical diary CDR cessations could not be terminated
under section 901 of the bill.

c. CBO assumes that section 901 would be applied on a prospective basis
only. Our cost estimate of $3,800 million assumes that all CDR
terminations since March 1981 would have to be reopened. These
reopened cases would be evaluated under the medical improvement
standard in section 901, and reinstated beneficiaries would receive
retroactive benefits from the month of termination. (We recognize
that there is some question with regard to the requirement for this
retrospective application of section 901. For that reason, we
estimated separately the cost of the reopening of past terminations.
This cost is approximately $1.9 billion for the period fiscal years
1984-88.)

2. Administrative expenses:

We estimate total additional OASDI administrative expenses due to the bill
to be roughly $700 million for the period fiscal years 1984-88. CBO's
estimates do not show administrative costs separately from benefit
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C =Pavison of estimates prepared by the Department of Health and
Hzan Services and the Congressional Budget Office for the disability

provisions of H.R. 4170

(In millions)

Total additional
expenditures in

fiscal years 1984-88
estimated by--

Type of expenditure HHS CBO

OASDI benefit payments:
-- Section 901 (medical improvement) I/ .............. $3,800 $411
-- Section 913 (continue benefits during appeal),,, 640 565
-- All other sections ................................. 160 164

Total, all sections 2/ .......................... 4,640 1,026

OASDI administrative expenses ........................... 664 (3/)
Medicare benefit payments ............................... 635 315
Medicaid benefit payments ............................... 153 47
SSI benefit payment.................................... 93 106

Total, all expenditures .......................... 6,185 1,494

J/ Estimates prepared by the Office of the Actuary include effect of applying
medical improvement standard to both new cases and prior CDR terminations.
See January 13 memorandum by Eli N. Donkar for details.

2/ Estimates prepared by the Office of the Actuary and the Congressional Budget
Office include effects of interactions among proposals. Estimates prepared
by the Office of the Actuary also inclode offsetting effects of ending
current State moratoria on CDR terminations.

3/ Administrative expense estimates prepared by the Congressional Budget Office
are included in estimates shown for benefit payments.

Social Security Administration
Office of the Actuary
February 6, 1984
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out!ays. Heever, since our &dzitistrat 0ve cos: estimate alone is almost
50 percent of the total cost for the bill as estimated by CBO, it is
reasonable to assume that their projected administrative costs are
substantially lever t'an ours.

3. Effective date:

CBO assumes an effective date for the bill of October 1, 1983. Our
revised estimates assume the bill is enacted April 1, 1984. This
discrepancy has only a sall effect--that of slightly lowering our
estimates in fiscal years 198485, relative tO what our estimates vould
have been if we had assumed the earlier effective date.

In summary, the CBO assumptions result in substantially lover costs (under each
program) for the two most significant provisions of the bill (section 901 and
913). Host other differences are relatively minor. It is our understanding
that CBO is currently revising and updating their estimates for H.R. 4170.

Supervisory Actuary

Attachment
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Senator BRADLEY. Once again, what is the administration's posi-
tion on the use of the medical improvement standard?

Mr. ENOFF. We oppose the medical improvement standard.
Senator BRADLEY. You oppose the medical improvement stand-

ard. Is it possible then that you could see the criteria changing
over time and that someone who was declared disabled based on
criteria, in Senator Heinz's case, in 1973 because the present ad-
ministration of the program might have changed some of the crite-
ria for new entrance into the program that person might be
bumped? That's a strong possibility?

Mrs. McSTmN. Well, one of the problems with the medical im-
provement issue is that there is not a clear definition of what medi-
cal improvement is and with medical improvement we would be
employing two standards.

Senator BRADLEY. That's not my question. My question is if a
person is declared disabled in 1973 based upon loss of a hand, loss
of a leg, whatever, in 1983 you might have changed your criteria
and loss of a hand might not be sufficient for eligibility for disabil-
ity. Is that new criteria then the basis upon which the person
would be terminated from the program, if you do not have a medi-
cal improvement standard?

Mrs. McSmEN. Yes.
Senator BRADLEY. What is the fairness rationale for that?
Mrs. McSTEN. Well, the fairness--
Senator BRADLEY. The person still doesn't have a hand or an

arm.
Mrs. McSTEzN. The criteria must be measured on whatever has

been established as being a medical impairment at a given time.
One of our problems in the program has been that medical treat-
ment has changed so dramatically that a person who had been on
the rolls because of a heart condition in 1969 or 1970 today might
not be really disabled.

Senator BiRADLE. No one is disputing that. And in Senator
Cohen's and Senator Levin's bill they make allowance for that fact.
But I'm looking at the other cases where you have severe impair-
ments which unless you have a medical improvement standard you
could terminate them by simply changing the benefit structure or
changing the eligibility structure in one year. Is that not correct?

Mrs. MCSTEEN. Well, I suppose it could be if we changed the cri-
teria that dramatically. Yes.

Senator BRADLEY. Thank you
The CHAIRMAN. Senator Grassley and then Senator Long.
Senator GRASSuLY. Appreciating the fact that Congress mandated

review, appreciating the fact that the Social Security Administra-
tion had the tough job of carrying this out, I'd like to have you ac-
count for the fact--

The CHAIRMAN. Senator Grassley, Senator Long is leaving in,
about 5 minutes

Senator GRASLEY. All right.
Senator LONG. Just might I ask if these witnesses can make

themselves available some time in the afternoon session.
The CHmMRmA . Sure.
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Senator LONG. Can you witnesses be available later on this after-
noon because I would like to ask some further questions, maybe
even some questions related to what the other witnesses say?

The CHAIRMAN. About 2?
Senator LONG. I have a commitment that I have to be gone

during this noon hour. And I could be back up here maybe at about
1:30. But it would be helpful if they could stay here and hear the
other witnesses testify and make themselves available to answer
some questions at the end of the day.

The CHAIRMAN. Are you available?
Mrs. MCSTEN. I could be certain that the staff was available for

the entire day.
Senator LoNG. Well, how many of you can be available toward

the end of the hearing? Just raise your hand if you can be availa-
ble toward the end of the hearing.

Mr. ENOFF. What time is the end of the hearing?
The CHAIRMAN. We think it will come at about 2.
Senator LONG. It seems to me 2:30, 3 or something like that. Can

you?
Mr. ENOFF. We'll be here.
Ms. KUHL. I'll be glad to be present if the Senator has any ques-

tions of me, but the chairman has indicated that nonacquiescence
ma not be central to your concerns.

Senator LONG. Well, I will just ask you the single question. Let
me ask you this. Are you familiar with the doctrine of res judicata?

Ms. KUHL. Yes, I am, Senator.
Senator LONG. Now would you explain just exactly what that

means? As I understand it, res judicata means that this matter has
been decided by the courts and, therefore, it can't be heard a an.
But if you have a case involving A and B that would apply if the
matter was decided between A and B. They had a difference of
opinion and the court decided it. But suppse you then had a case
between C and D, two different people? Even though the facts
might appear to be almost identical or very similar, would the doc-
trine of res judicata apply to that?

Ms. KUHL. It would not, Senator. The doctrine of res judicata ap-
plies, as you say, to two parties who have had a case against each
other, and have had that case decided. If one of the parties tries to
come back into court and readjudicate that same case against the
same party res judicata would prevent that.

However-and this is the point that the Supreme Court address-
es in the Mendoza case that I talked about-if you have the Gov-
ernment and party A in a case and it is adjudicated in a particular
way, and then the Government and party B-the Government is
not bound by the doctrine of res judicata or by the related doctrine
of collateral estoppel in the second case.

Senator LONG. Now is it not also a theory in law that hard facts
make bad law?

Ms. KUHL. We like to tell that to judges quite often.
Senator LONG. So that in other words sometimes you would get a

case where a very pitiful looking person that appears before the
court-and may have an extremely good lawyer too-and it's just
one of those cases where you can't win the law suit no matter how
good your case is because the people are impressed with the client,
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the person sitting in front of them. And one might just say, well,
we will throw in the towel on this one. But that's a bad decision.
And that decision if applied to other cases, could cost this Govern-
ment billions of dollars. But rather than go to the Supreme Court
on that one, we would rather go up there at a time when they
don't have something that is going to jerk at their heart strings
like that one does. We would rather take a case where we have a
better chance.

Is it n it a fact that on some of these cases you just say, well,
that's a very poor situation in which to present this issue? We
would like to present it where we think the facts are more neutral.
Doesn't that apply to some of those decisions?

Ms. KUHL. It does, Senator. There are so many social security
cases. We can't appeal all of them. One of the considerations that
does come into the play is the facts of the case, whether they are
favorable toward one side or the other side. Sometimes even apart
from the facts there may be extraneous issues in the case, aside
from the central issue which is the Government's main concern,
which make the case inappropriate to take up to a higher court. So
you are quite correct, Senator, in your suggestion that the Govern-
ment does to some extent, at least, pick and choose the cases that
we appeal.

Senator LONG. Well, would not this provision in the House bill in
effect mean that if here is a case that could bankrupt the social
security trust fund you wouldn't have any choice about whether to
go to the Supreme Court on that case or to wait until you had a
similar case involving the same type of problem?

Ms. KUHL. That's essentially correct, Senator.
Senator LONG. So here could be a case that could bankrupt the

whole social security system. The other side would have the option
as to whether they want to take it to the Supreme Court but you
would not.

Ms. KUHL. That's right.
Senator LONG. In a factual situation on which they would like

that case to go before the Court, they would have the right to
choose whether to appeal, but you wouldn't.

Ms. KUHL. That's correct, Senator. And I might add to that, that
if this adverse decision is the first decision in the area, the Su-
preme Court would not take that case. Except under very extraor-
dinary circumstances, the Supreme Court doesn't take cases involv-
ing statutory issues until there is a conflict in the circuits. So you
are correct in saving that we would, in fact, be stuck with that first
decision under the legislation proposed- here, at least within the cir-
cuit where it was decided.

Senator LONG. Well, here we are confronted with a runaway
spending program, and a proposed act of Congress to say that basi-
cally the Government is stuck with a situation of heads the Gov-
ernment loses and tails the claimants win.

Ms. KUHL. I couldn't agree with you more, Senator.
Senator LONG. Thank you.
The CHAIRMAN. All right. We will ask for the three of you to be

back at about 2.
Senator Grassley.
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Senator GRASSLEY. Again let me say appreciating the fact that
SSA finds itself in a difficult position between the people who have
needs because of disability and Congress mandate to review these
cases, we had a high rate of removal of people from the rolls, and
then we have had evidence submitted today about the high rate of
reinstatement of those people who were terminated, I want to
know, one, what do you attribute the high rate of reinstatement to;
and two, how much money have we saved in this whole process? I'd
like to make a fiscal judgment of whether or not there is enough
money being saved considering all the reinstatements; that it is
worth what Congress in 1980 is putting us all through.

Mrs. MCSTEEN. There are a number of things involved in that
decisionmaking process. One was when a person was initially noti-
fied of a continuing disability review that person was asked to
come into the local office and was told about the process and asked
if there was any additional medical evidence that he or she might
wish to submit.

We worked very hard with the people in our own offices and in
the State agencies to insure that if any retraining was necessary
that they knew what the rules and the policies and the regulations
were, and to make certain that we got additional evidence if that
was proper. And I think in addition to those things that we proved
through the pilot demonstration of the face-to-face reconsideration
that there was additional evidence that must be secured. And some
of those decisions, of course, were reversed. And, in fact, we trust
that we have prevented cessations by that particular endeavor.

And I think the disability review process has, we estimate, saved
about $1 billion.

Senator GRASSLEY. Would you state your last statement again?
Mrs. McSTEEN. The overall savings have been about $1 billion.
Senator G;,ASSLEY. $1 billion in the 2 years that we have been in

this process?
Mrs. MCSTEEN. Through 1983.
Senator GRASSLEY. Out of how much otherwise would be the cost

of the program? Or what is the cost of the program today?
Mrs. McSTEN. $18 billion.
Senator GRASSLEY. All right. That $1 billion equals how many

people, and what percent of people that would otherwise be on dis-
ability if we hadn't gone through this review as opposed to those
that are on now?

Mrs. MCSTEEN. Well, we are talking about 20 percent of those re-
viewed, about 200,000 people since we started these periodic re-
views who were removed.

Senator GRASSLEY. In other words, if we hadn't gone through this
review we would have 20 percent more people? .Maybe with this
high rate of reinstatement that 20 percent is going to be done
to--

Mrs. MCSTEEN. The 20 percent is the net, sir.
Senator GRASsLEY. The 20 is the net, all right. Let's turn to an-

other matter. Several individuals in my State expressed concern
with a letter sent by Secretary Heckler to the States indicating
States would have the option of conducting face-to-face evidentiary
hearings. Would you clarify for me the reason behind granting the
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option which some felt would severely weaken the reconsideration
process?

Mrs. McSmEN. We initially thought that perhaps the only way
to go was with the Federal ace to face. In consultation with the
States initially, they felt that they had such heavy workloads that
they perhaps could not cope with the heavy processing-the heavy
workloads-and the face to face. Subsequently, as time went on
and the results of the pilot reconsideration became known, States
were consulted about their role in the process, and they wanted to
participate. And the Secretary, therefore, gave them that option.
And only three States have indicated that they do not wish to do
the face-to-face reconsiderations.

Senator GRAssuy. Lastly, is it possible that the adoption of
either the Cohen-Levin bill or the House bill could trigger the auto-
matic stabilizer that we put in the old age benefit formula last
year?

Mrs. McSTnN. Mr. Enoff will answer, please.
Mr. ENOFF. It is possible. We can't predict for a certainty right

now, of course, whether the stabilizer will be triggered. But there is
a small safety margin right now. And anything that spends money
to the tune of $4 or $6 billion, of course, brings us closer to that
possibility.

The CHAIRMAN. Senator Pryor.
Senator PRYOR. Thank you, Mr. Chairman. First, I have a state-

ment that I would want put in the record.
Senator GRASmsy. I forgot. I have a statement, too.
The CHAIRMAN. They will be made a part of the record.
Senator PRYOR. It's my understanding that under the current

policy that there are varying standards depending on which level
of the CDI process that the determination is being made. That
these standards vary. What are the standards which are to be fol-
lowed on the State level by the disability determination?

Mrs. MCSTEEN. Well, all adjudicative levels in the process are
using the same standards. We are all guided by the same definition
of disability through the law and regulations, and, most recently,
as you know, we had issued policy in the form of rulings, so that
they would be binding and we would have uniformity at all levels,
including the ALJ level.

Senator PRYOR. Well, it was my understanding that the AU,
that they had separate standards that they were utilizing. Is this
correct or incorrect?

Mrs. MCSTEEN. I hope not. I hope that they don't have different
standards.

Senator PRYOR. And what about at the district and circuit court
levels? Are these separate standards or are these the same stand-
ards utilized by SSA?

Mr. GoNYA. Senator, at the district court level as well at the
court of appeals the test then becomes one of substantial evidence
and whether the Secretary's decision is supported by substantial
evidence, based upon the criteria that the agency follows in adjudi-
cating disability.

Senator PRYOR. It was my understanding that there was a range
of difference between standards at the district and circuit court
levels, at the AUJ level, and at the State level.
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Senator PRYOR. Now how does the SSA now evaluate multiple
impairments?

Mrs. McSTEEN. I understand what you are saying. I would like
Pat Owens to respond, if you don't mind.

Senator PRYOR. All right.
Ms. OWENS. Multiple impairments-what we do is we evaluate

the combined effect of all the multiple impairments. I think what
you are referring to is the question of nonsevere impairments and
when you have multiple nonsevere impairments. The concept of
nonsevere and how you look at a group of nonsevere impairments
is where there has been the most controversy, and the one that the
bills are geared to.

But what we look for in any impairment is the degree of func-
tional loss. And if there is a degree of functional loss, then we go
on with a test of residual functional capacity. It's the combined
effect of multiple impairments that we assess.

The CHAIRMAN. We don't understand your abbreviations.
Ms. OWENS. What we are looking for is a degree of functional

loss. What the person has left to deal with, the residual functional
capacity that the person has left to deal with. And we look at the
combined effects of all impairments to determine what that degree
of functional loss is.

Senator PRYOR. Senator Cohen, in his opening statement-and I
had to leave during that to go to another meeting-he talked, as I
recall, about several cases relating to mental retardation.

Ms. OWENS. Yes.
Senator PRYOR. How is mental retardation considered through

this process as to whether it is not debilitating to the extent of not
being able to properly function in a work situation?

Ms. OWENS. To answer that question, I have to talk just a bit
about the sequential evaluation and the way we make decisions se-
quentially. The first decision you make is if the person is working.
And if the person is working then you presume he is not disabled.
The second decision, then, is does a person have a severe impair-
ment at all. If that is, yes, he is have more than a nonsevere im-
pairment, then you go to the next question. And this is where I am
going to get to your answer.

There is listing of impairments-if the person has that particular
listed impairment then he is deemed to be disabled and unable to
work. And mental retardation is covered at that point. There are
ranges of mental retardation. From an IQ of zero to 59, if they are
in that range, then they meet the listings. And then there is an-
other range of retardation-IQ 60 to 69-where if they have that
coupled with other types of severe impairment then they would
meet the listing. So that's the kind that meet the listing situation.

Now if the mental retardation is less than that, then you consid-
er that in combination with other impairments and the functional
loss from the other impairments.

Senator PRYOR. I know my time has expired.
The CHAIRMAN. You may proceed.
Senator PRYOR. Since March 18, I think, we have been without a

Commissioner of the Social Security Administration. Do you have
any ideas when we might have a Commissioner of the Social Secu-
rity Administration?
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The CHAIRMAN. We hope soon.
Mrs. MCSTEEN. Senator, I couldn't presume to respond to you

since I'm in the Acting Commissioner position.
Senator PRYOR. I know you are acting, but I'm talking about a

permanent.
Mrs. McSTEEN. It doesn't fall within my purview. I serve at the

pleasure of the Secretary of the Department.
Senator PRYOR. Thank you.
The CHAIRMAN. Do you think you may be nominated?
Mrs. McSgEN. Senator Dole [Laughter.]
Mr. ENOFF. If the Chair wants to move, the staff would be in

favor.
Senator HEINZ. Do you want to come back to this committee?

[Laughter.]
Mrs. MCSTEEN. After Senator Heinz invited me to appear before

his committee, you have invited me, so I'm not sure who else is
going to invite me, I will reserve judgment for later, I suppose.

The CHAIRMAN. We are not too bad when you get to know us.
[Laughter.]

Mrs. MCSTEEN. I hope that won't be long.
The CHAIRMAN. As I understand, the social security administra-

tion now opposes any comprehensive legislation such as a medical
improvement standard. Partly this is because of the double stand-
ard implied for new applicants relative to current beneficiaries. Is
there any other way we might put together something which would
be essential to fair and accurate reviews? I can understand that if
you have a prospective medical improvement standard, that may

unfair to many people who have already been terminated. From
listeninq to your statement, I assume the social security adminis-
tration is really opposed to doing much of anything at this point.

Can you be helpful as we search for ways to be fair and accurate
in what we try to do?

Mrs. McSTEEN. Yes. We do feel that our really comprehensive
look at the entire program and our definitions and our working
with AMA will result in more specific approaches to the decision-
making process. The AMA has been very responsive as well as the
APA, the American Psychiatric Association, in working with us, as
well as the States and the doctors there. And I feel very encour-
aged about their participation and the assurance that they will
keep us moving in a direction so that we will always be able to
assess a person s disability at any given point in time.

Now I know I'm not saying yes or no to your question because
there is no specific answer. And we are still groping for a resolu-
tion. But I do think that being more specific and having specific
guidelines and the fact that we issue those policies so that we all
follow the same criteria in our decisionmaking process will make a
great deal of difference in how this program is administered.

The CHAIRMAN. It is something that we are going to be working
on.

I would also like to ask a question about SSI. What are you doing
to insure the continuation of section 1619 SSI payments for the se-
verely disabled who work? How are we going to continue this vital
program prior to reauthorization by Congress?
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* Mrs. McSTrN. The Secretary has agreed that we will continue
with the people involved in this program, the section 1619 pro-
gram, now, and that we would like to take a look in the next year
or year and a half and follow those persons through to see if they
have been rehabilitated, if they have been able to continue work, if
they got what health insurance they needed and what their em-
ployment opportunities were. And we would like the opportunity to
pursue that demonstration project.

The CHAMIAN. I understand there has been some increase in al-
lowance rates under the DI program in recent months, yet there
has been no legislation to liberalize the program. How do you ac-
count for this, and what would the impact be?

Mrs. McSTzmx. Perhaps the only accounting of it that is specific
is the fact that there was a reemphasis once we realized that we
had great problems with the periodic reviews and cessations. There
was an intense effort'at all levels of the adjudicative process to
make certain that we did what was fair and humane and equitable.
And in that connection, I think we have perhaps seen some
changes. And I do think the face-to-face reconsideration is going to
solve a lot of our problems. I hope that we have an opportunity to
truly demonstrate what that is going to mean. But we have to
follow it through a period of time.

Mr. ENOFF. I think, Mr. Chairman, the incidence rate has gone
up slightly. It's still at the second lowest rate over the last 4 or 5
years. So it's not something that has gone up to a large degree. Bqt
we certainly are watching that. It may just be a little aberration
but we can't attribute it to any particular activity.

The CHAIRMAN. There may be other questions from Senator
Heinz and Senator Pryor. I will just say they will be in constant
touch with you, Mrs. McSteen, and Pat and others. There is a lot of
interest in this program, many special interests and a lot of politi-
cal interest.

The periodic review process was initiated in 1980 under Presi-
dent Carter. Yet, when I was in Miami last week, I read about this
awful Reagan program. I must stress that it was not initiated in
the Reagan administration. I voted for the 1980 legislation, as did
most of my colleagues.

It would seem to me that Senator Long is correct in the sense
that we ought to make certain that the people who are not disabled
are not on the rolls. We are reviewing many programs; not just
this program.

There is going to have to be some flexibility on the administra-
tion's part if we are going to be able to work out some reasonable
compromise. Maybe it can't'be done. Maybe Congress passes leghi-
lation, the President vetoes it and then we have the battle on the
veto itself. But I would hope notwithstanding the official pition
or the stated position of the administration that there may some
flexibility. I promised a number of Senators and others who are in-
terested in this legislation that we would try to hammer out some
reasonable agreement. Obviously, some of the requests in my view
are not reasonable. Not that I can make a difference. But I hope
that you would be willing to work with us, as you have in the past.

Mrs. Mc8nm. Yes. We will be willing to work with you in any
way we can. We have not explored our incentive demonstration

81-964 0-84-10
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projects as fully as we should have. And I think that opens the
door for some opportunities for us to work with the private sector
as well.

The CHAIRMAN. There must be some way to answer the questions
raised by Senator Heinz and other Senators this morning. I know
when you have millions of people in a program somebody is going
to find some place out there where the program is not working
properly. We can all cite specific cases, but we are looking at gen-
erally how the program is operated. Do you travel around the coun-
try a lot? Do you see a lot of these people and visit with them your-

Mrs. McSLEEN. Yes.
The CHAIRMAN. Are you satisfied the program is probably being

fairly administered at this point?
Mrs. MCSTEEN. Well, I think the fact that we did place a morato-

rium, we recognized that we had problems and that we have insti-
tuted as many of these initiatives as we could in working with
AMA and others, working with our own people, and getting the
face-to-face reconsideration people trained so that they will be sen-
sitive to the issue, and I have to say at this point we are not satis-
fied, of course. But we have hopes that we will be able to demon-
strate in a shorter period of time that this is the way to go.

The CHAIRMAN. Are there other Federal programs where there
are provisions for disability? Do they also involve eligibility re-
views? Under the Army retirement, as I recall, you are not re-
viewed, are you?

Mr. ENOFF. There's a basic difference, I think, Mr. Chairman, in
that they have partial disability programs in those. And this pro-
gram, of course, is the one that says that you are unable to
engage-it's an in or out program. It's not a matter of percentage
of disability.

The CHAIRMAN. As I recall years ago on the Army retirement
boards, if you had a nice friendly board, you did not have to be
very disabled to be retired. And that program is eating us alive
with the cost of retirement. Maybe we ought to start reviewing
some others.

Senator Pryor.
Senator PRYOR. Are you opposing any legislation in this field?
Mrs. MCSThEN. In connection with--
Senator PRYOR. The whole process.
Mrs. McSTEEN. The whole process. We would like to see continu-

ance of payment through the first evidentiary hearing. We think
that's fair and equitable to people, and we would like to see that
done.

Senator PRYOR. Is that going to take legislation?
Mrs. McSTEEN. Yes. The legislation expired December.
Senator PRYOR. And you do support that change?
Mrs. McSTuN. Yes, sir.
Senator PRYOR. You do support paying the individual during the

whole appeal process?
Mrs. McSmN. Through the first evidentiary hearing, which

would, as of the first of this year, be the face-to-face reconsider-
ation in the State.

Senator PRYOR. How would that change from policy at this time?
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Mrs. McSnw. Well, under the past directives, we through the
AI process. And what I am saying now is that we would pay
through the first evidentiary hearing, face-to-face hearing, which
now is conducted in the States generally speaking. So it would be a
lesser period of time.

Senator HEINZ. Would the Senator yield for a moment?
Senator PRYOR. Sure.
Senator HEINZ. When you elect to receive payment through the

administrative law judge, are there any conditions that SSA im-
poses on the beneficiary?

Mrs. McST1N. Yes, you are right. Thank you for bringing that
point up. The law allowed a person who appeals to elect to contin-
ue receiving benefits if they feel that they are in fact disabled.
However, if they are denied, then the payments would be errone-
ous and subject to repayment.

Senator HEINZ. Let me put it in English. What your policy is
that you tell someone, sure, you can appeal to the administrative
law judge. It will take you about 6 months to get that appeal. We
will pay you your benefits for the next 6 months, but if you lose
your appeal, you are going to have to pay every penny of that 6
months of benefits, several thousand dollars in effect, back. Now
you will have spent it all in the meantime to keep yourself from
starving to death or pay your heating bills, and then we will deem
it an erroneous payment, and you will go to the poorhouse because
you won't have the cash in the bank to repay it. That's our policy
right now.

Mrs. McSTRN. It's a statutory requirement except for the medi-
care payment. We will waive repayment if the appeal was made in
good faith and repayment would result in hardship.

Senator HEINZ. The question that I think Senator Pryor may
have been thinking of asking-maybe not, I don't know-regards
the continuation of payment through the reconsideration process.
Are you going to have the same humane, thoughtful, kind, gener-
ous policy of making people repay that amount of benefit too? Is
that what you are thinking?

Mrs. MCSTEEN. As I understand it, it is in the proposed bill that
the repayment would be required.

Senator HEINZ. What's your policy? You are here to tell us what
you think.

Mrs. MCSTzENa. That is the current law, and that would be our
policy.

Senator HEINZ. That you want people to refund it if they are
turned down?

Mrs. McS=N. Yes.
The CHAIRMAN. That may not be the best one there. There has to

be some impediment there or everybody would just go through the
appeals process.

Senator HEINZ. Thank you, Mr. Chairman.
Senator PRYOR. We go back I guess to the Bellman amendment.

We all talk about the Bellman amendment or whatever. I don't
know if there was a real out and out discussion on the floor of the
Senate with regard to Senator Bellman's amendment. I don't know
what took place on the House side either. I should research that.
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I am inclined to think there was not much debate on it. But after
the amendment passed, is it not true that SSA actually implement-
ed this sweeping change before it was actually ready to do so? Isn't
that correct?

Mrs. MCSTEEN. We believed that we were ready, and we believed
that we were directed to carry out the process as soon as possible
because we were asked to devote all possible resources to the proc-ess. And that is why we-initiated the endeavor.

Senator PRYOR. I don't think I have ever seen a Government pro-
gram get organized quite as quickly as -.hat one did. I have a feel-
ing that a lot of things were done without proper consideration,
without proper thought, of how these people would be affected, just
like Senator Heinz was talking about, during this process. Not
being able to make ends meet while the appeals were going on.

I held a hearing on this issue 1 day about 1 Y2years ago. Senator
Heinz authorized this because I am a member of his Committee on
Aging. And I thought there would be about 40 people there. It was
in Fort Smith, Ark. There were 700. They came from literally all
over the State to come to this. We heard some devastating testimo-
ny. And like Senator Dole, I want to find a way to get those people
who don't deserve benefits off the rolls. We all have that frame of
mind. But I really do think we have done some very inhumane
things to a lot of people. And this is why I'm hesitant in accepting
your position in saying that there needs to be no legislation.

We have to be out there with people, and we see these problems.
We get these letters, and we talk to these poor claimants. And they
are caught up in this absolute maze of bureaucracy that many of
them don't understand. We-are in the business of trying to bringorder, and, I hope° some degree of humanity, to this thing. Andthat's why I think legislation is necessary.

Mrs. McSTEEN. I appreciate your position, and I know you have
been very active and interested in what is going on in your State
with respect to this particular issue. All I can say to you at the
present time is that we have to demonstrate that what we are
trying to do will eliminate the inhumanity. And I don't think there
are any assurances. I think it will just take time for us to make
that process work. And with the support of this committee, perhaps
we can do that.

Senator PRYOR. I think those ALJ's out there are literally scared
to death of what might happen to them if they are favorable to a
claimant. Now I think you have got them under the gun. I know
you have said or people in your department have said that you
don't have quotas in each State, you don't have magic numbers. I
think you could look across the country, and I think you could very
easily discern a policy of quotas. And I'm hoping we can bring
what I hope would be some more independence at the ALJ level.
And once again, I think that's an area of justified intervention by
the legislative process for us to look at this. I have legislation to
that extent.

One question on pain. What do the SSA regulations say about
the consideration of pain? How was this policy adopted? What's the
history of this policy?

Mrs. McSn U. I would like Pat to answer this.
Senator PRYOR. Yes.
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Ms. Owiws. Pain is one of the things that is a difficult area right
now. No question. As the procedure now reads, as our policy now
is, we do consider pain. There is an additional requirement that
there be present an impairment that can reasonably be expected to
cause that pain. And we do use pain-it is a symptom. We use
signs, symptoms and laboratory findings-the buzz words in rela-
tionship to adjudication-and this is a symptom. And as I stated
before, the requirement is that there be a medically determinable
impairment from which pain can reasonably be expected to come.
And we use all kinds of things to document the existence of that
pain.

Senator PRYOR. Now it's my understanding-this is my final
question-that the language in the Levin-Cohen bill on pain rela-
tive to that particular area would be acceptable by SSA. Is this cor-
rect?

Mrs. McSTEN. We don't oppose that.
Senator PRYOR. You do not oppose it.
Mrs. McSTEN. Don't think we need to.
Senator PRYOR. I think that's all.
Mrs. McSTmw. Thank you, Senator.
The CHAIRMAN. Senator Heinz.
Senator HeiNZ. Well, briefly, Mr. Chairman, I'm going to avail

myself of the same privilege of submitting some questions in writ-
ut there was the discussion earlier of the number of States that

have stopped doing what you tell them to do for one reason or an-
other. Senator Long, I think, asked you the question The response
was that there were nine States that weren't doing what they were
supposed to be doing.

Now my information is that there are 28 States, more than half
of the States in the United States, that have either a partial or full
moratcium on continuing reviews. Although it's a few months old,
if you would look on page S14400 of the Congressional Record of
October 21, 1983, you will find 27 of the States listed with specifici-
ty as to the nature of the moratorium. Eight are under Governors'
orders, four under State agency ordered moratoria, three follow
very different guidelines from those of SSA, eight States are in the
ninth circuit where you put in an SSA ordered moratorium as a
result of the unfavorable judicial rulings, and six States of the Chi-
cago region have a court ordered moratorium on reviews of the
mentally disabled, Colorado has a court ordered moratorium, and
New York has reopened cases of mentally disabled terminations, as
you heard earlier.

And I guess my question is this, do you take into account these
various State and judicial actions when you calculate the cost esti-
mates thatyou gave us?

Mrs. McSTEEN' Yes.
Senator HmNZ. Now what is the assumption? Is the assumption

that there are going to be no more moratoria or is the assumption
that there is going to be a lot more moratoria in those cost esti-
mates you gave us?

Mr. Eon. The assumption is that with the enactment of a bill
that the moratoria would end.
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Senator HEINZ. Well, that's all very well and good, but you are
saying that the bill will cost x billion dollars more than some base-
line. OK? Now let's figure out what that baseline is, Is the baseline
imaginary-SSA is never going to lose a case? Are all these mora-
toria going to disappear? Does the baseline assume these moratoria
are going to stay in effect? Does the baseline assume that these
moratoria are going to continue to proliferate? What is the assump-
tion? You only save money versus some policy line. What are the
assumptions underlying that policy line?

Mr. ENon'. Let me see if I can address it with talking about the
States and the 15 and the 8 because that's important.

Senator HEINZ. Are you going to address the assumption of the
current service's budget?

Mr, ENOFF. Yes. I think it's important.
Senator HEINZ. Is it going to take a long time?
Mr. ENOFF. No. It'll take me 1 minute.
Senator HEINZ. All right.
Mr. ENOFF. What you are talking about when you get the 26

States is the 8 not processing cessations under State actions plus
the 18 States under certain court orders, but they still are process-
ing cases in accordance with those court orders and still are ceas-
ing cases, so that a number of cases are being processed-that's
where the 8 and 26 differ.

Senator HEINZ. I'm asking a budgetary question.
Mr. ENOFF. OK, the budgetary question. You are right; in assum-.

ing the cost of this bill, we assume it against present law because
that's the base that we use.

Senator HEINZ. Per the law as opposed to current practice.
Mr. ENOFF. Current practice. Our assumption is-and I was

going to follow that with what we would presume-that if the mor-
atoria continued some time over a period of the next couple of
years, stretching back from when a few States started, that would
cost some $90 million. So you could subtract that out.

Senator HEINZ. You are saying that if all these moratoria remain
in effect for the next how many years?

Mr. ENOFF. Let me clarify it. Because the legislation would deal
with medical improvement--

Senator HEINZ. Can you estimate for us the cost versus current
law of all of these moratoria staying in effect for the next 5 years,
and alternatively, can you estimate what would happen if the other
remaining States imposed or had imposed upon them by the courts
an equivalent mix of moratoria? I'm not asking you to do it off the
top of your head; I'm asking you to do it for the committee.

By the way, you're not doing very well in' the courts, as you
know. You are losing just about every single one which is why you
don't dare appeal to the Supreme Court.

But we would like an estimate of how much a continuation of
these kinds of, from your point of view, I guess, adverse decisions
are going to cost the program versus the current law. Can you get
us those?

Mr. ENOF. We can get them to you. I'd go over the assumptions
with you perhaps at another time.

[The memo was subsequently submitted:]
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KEMORANDUK February 2, 1984

FROH: Harry C. Ballantyne SN
Chief Actuary, SSA

SUBJECT: Effects of Court Decisions and State Moratoria on Cost Estimates for
Disability Legislation--INFORMATION

On January 25, several Members of Congress questioned whether the cost estimates
prepared by the Office of the Actuary, in regard to recently proposed disability
legislation, properly reflect the impact of recent court decisions and State-
initiated moratoria on the current administration of the Disability Insurance
program. Although we believe that our methodology is proper and correct, we
acknowledge that the question is a valid one. This memorandum describes some of
the considerations involved.

A cost estimate for any proposal must be relative to some defined "base line."
In preparing estimates for any disability bill currently being considered, the
cost effects are defined to be-the annual differences between the estimated
benefit costs for (1) the OASDI program as modified by the bill and (2) the
OASDI program under present law. The present-law base line includes, in the
near term, the additional benefit costs expected to result from recent court
decisions which require SSA to apply a medical-improvement standard before
terminating disability benefits as a result of a continuing-disability review
(CDR). The present-law estimates also include the additional benefit costs
associated with the State-initiated moratoria on disability-benefit
terminations. The effects of these court decisions and moratoria, however, are
assumed to phase out within 2-3 years-in regard to the court cases, because SSA
is assumed to win on appeal, and, in regard to the State moratoria, because they
can be ended through SSA action. (After the statutory authority to continue
disability benefits during part of the appeals process expired on December 6,
1983, SSA imposed a temporary nationwide moratorium on disability-benefit
terminations. This temporary moratorium will end in February 1984, and the cost
effects will not be large.)

If the court cases could not be won on appeal or if the State moratoria could
not be ended, then the present-law cost effects of these actions would be
greater than those reflected in our estimates. Thus, those observers who
believe that the SSA position is incorrect and that the court appeals will be
lost and/or that the State moratoria will not be ended also believe that our
present-law costs are underestimated. They believe that, as a consequence, our
cost estimates for the various disability-related bills are overestimated by an
equal amount.
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We recognize that inclusion, on a permanent basis, of the cost effects for these
unfavorable court decisions and State moratoria in the present-law base line
would, in fact, cause the cost estimates for the various legislative proposals
to be reduced. We believe that our present approach is the proper one, however,
for several reasons. First, all of the unfavorable court decisions are being
considered for appeal by SSA. It would be presumptuous for the Office of the
Actuary to assume that any appeals that are made will be lost. Moreover, such
an assumption would be as problematical to those who support the SSA position as
our current one is to those who oppose it. To assume that the court orders are
all permanent and that all appeals will fail would potentially overstate the
cost effects of the court decisions. Thus, the effect would be to understate
the cost effects of the various bills.

Second, the enactment of the bills themselves would affect the actions of the
courts. Clearly, the enactment of a law requiring the application of a
medical-improvement standard would virtually eliminate any possibility of the
U.S. Supreme Court agreeing to hear an appeal of a lower court decision
requiring such a standard (if the Department of Justice would even agree to
appeal). Thus, the enactment of such a law would increase the likelihood of the
unfavorable court decisions becoming permanent, and, at the very least, the
associated increase in cost (if it could be determined) should be properly
attributed to the bills. Considering the uncertainty regarding the court cases
on the basis of present law, as compared with the certainty of the situation on
the basis of such legislation being enacted, the attribution of the costs to the
bills seems appropriate.

In regard to the State-initiated moratoria on CDR terminations, the situation is
somewhat clearer. The Secretary of Health and Human Services has the authority,
under the Social Security Act, to take certain actions against States which fall
to administer the OASDI program in accordance with regulations promulgated by
the Secretary. We do not believe that the Secretary (and SSA) would allow the
present situation, involving a relatively small number of non-processing States,
to continue indefinitely. Our assumption of a 2-3 year phase-out is consistent
with the estimated time required to implement the various administrative actions
and either to convince the States involved to resume processing CDR terminations
or to process their workloads in some other way.

We have not assumed that any additional unfavorable court decisions occur, nor
have we assumed that any additional States impose moratoria on CDR
terminations. These assumptions reflect the fact that such actions are by
nature unexpected. If such additional actions were to occur, they would be
handled in a manner consistent with that used for the existing court orders and
State moratoria.

As a final point, we must note that these questions concerning the cost effects
of the court decisions and State moratoria are matters of attrib,,tion only. We
understand that the decisions regarding whether costs are associated with
present law or with a specific piece of legislation are important ones. We
believe, however, that the more important questions concern the "bottom
line"--that is, the financial soundness of the OASDI program--and the answers to
those questions are not affected by decisions regarding where costs are
assigned.

Ballantyne
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Senator HEINZ. Sure. It's going to be a little detailed and a littlecomplicated.Mr. ENOS. Sure.

Senator HEINZ. But we're going to need that because one of the
arguments you are making, and presumably Senator Long will
make, is that any legislation is going to cost a lot of money. I want
to be convinced that there is any truth to that at all. I suspect that
the court decisions are going to cost you one heck of a lot of money.
Maybe more than if we fashioned intelligent legislation. But I don't
want to guess at that. I would like to see some numbers.

The only other question of your statement I have, Mr. Chairman,
is this. I agree with you. I think the administration would be very
well advised to work cooperatively with us to get a solution here.
I'm frankly shocked at Mrs. McSteen's position which is that you
oppose any legislation.

Senator Dole, myself, other interested Senators had a meeting
with then Secretary Schweiker where I thought we were pretty
darn close to agreement on a package we could all support-Sena-
tor Levin, Senator Cohen, Senator Dole, then Secretary Schweiker,
the administration. Frankly, I know people have short memories. I
know there is turnover. And I know that Secretary Schweiker
really enjoys his new job in the private sector and so forth. But if
this impass continues, and the administration maintains what I
think is a shortsighted and unreasonable position, I may just put
on some kind of a road show. I'm perfectly wiiing to conduct a
number of hearings as chairman of another committee which has
an advocacy and oversight responsibility here. I'll hold hearings in
a dozen States, or 20 States or all 50 States if necessary. I think
when the people of the United States will know what's fair, what's
just, and what makes sense.

Now let me tell you something. The President that is in the
White House right now is my President. I support him. I'm going
to support him for reelection. I don't think he understands 'ust
how bad the position of his administration is on this issue and how
much it is going to hurt him if it is allowed to stand.

And sometimes decisions get taken at lower levels without Presi-
dential review. In fact, there are an awful lot of them. I think this
is one of them. But so help me because I believe that there is so
much hurt being imposed here I'm not afraid to hold this up to the
light anywhere in the United States and show people what it is.
And then the people will make up there mind whether this is good
policy.

The CHA.RMAN. Thank you, Senator Heinz. I think you asked a
good question. I mean if the administration claims it is going to
cost $6 billion in 5 years, tell us how you get the cost. Others are
going to tell us it won't cost anything. We are going to make them
give us what assumptions they base that on. Somebody always says
it is going to cost more and somebody always says it is going to cost
less. We are generally wrong.

But if you can furnish that for the record.
Mr. ENOFF. Our assumptions for the $6 billion are there. And I

will be glad to respond to Senator Heinz's request for some addi-
tional assumptions to be used. We can do that.
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The CHAIRMAN. Obviously, depending on what happens in all
these different courts and everything else, I assume the cost figures
will go up and down.

Senator Heinz, you can commence again at 1?
Senator HEINZ. Yes, Mr. Chairman, be happy to.
The CHAIRMAN. We will ask the three of you from the social se-

curity administration to come back. Carol, I think you are safe.
Ms. KUHL. Thank you, Mr. Chairman.
The CHAIRMAN. Or else know where to find you.
Now let me say that I know the next panel is here and waiting.

Is there anybody on that panel that cannot be here at 1? It's now
27 minutes of 1. If somebody on that panel would like to briefly
summarize their statement, we can do that right now. But I am
supposed to be at two places between now and 1. I could stay for 5
or 10 minutes if that would help anybody on the panel who has an-
other commitment.

[No response.]
The CHAIRMAN. Dr. Flemming, is that all right?
Dr. FLEMMING. Yes, sir.
The CHAIRMAN. Senator Heinz will be here at 1. I should be here

sometime shortly after that.
[Whereupon, at 12:35 p.m., the hearing was recessed.]

AFTERNOON SESSION

Senator HEINZ. The Finance Committee hearing will come to
order. We have a very distinguished panel of witnesses, and I
would ask Dr. Flemming to come forward; Dr. Arthur Meyerson,
Ms. Carol Garvin, Mr. Joseph Manes.

Ladies and gentlemen, as Chairman Dole indicated earlier, we
appreciate your patience. We are sorry we couldn't continue at
12:30. We thank you for having the patience to stick it out.

Dr. Flemming, you are certainly no stranger to this committee or
my own committee. We welcome you. And I would like for you to
be our leadoff witness.

STATEMENT OF DR. ARTHUR S. FLEMMING, FORMER SECRETARY
OF HEALTH, EDUCATION, AND WELFARE, AND COCHAIR, THE
SAVE OUR SECURITY COALITION, WASHINGTON, D.C.
Dr. FLEMMING. Thank you very much.
Mr. Chairman, I will make a very brief statement and then re-

'quest that my testimony in full be made a part of the record.
Senator HEINZ. Without objection, so ordered.
[The prepared statement of Dr. Flemming follows:]

(/
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TEiMONY OF THE HoNORABLE ARTHUR S. FLEMMING

Mr. Chairman and Members of the Committee:

I appreciate this opportunity to appear here today on behalf of the Save

Our Security (SOS) Coalition, to share our views with you on the Social Security

disability programs ano legislative proposals to modify them.

Today I am representing the Save Our Security Coalition which I co-chair

with Wilbur J. Cohen, another former HEW Secretary who served in President

qohnson s Administration. SOS is a nationwide Coalition of more than 140

organizations representing a cross-section of American life. I am attaching a

list of the affiliated organizations. There are organizations representing the

elderly and the disabled, trade unions representing workers in the public and

private sector, social welfare groups, women's groups, civil rights groups and

religious organizations. Together, these affiliated organizations have a

membership of between 35 and 40 million adult Americans, almost equally divided

T-between beneficiaries of, and contributors to, Social Security.

The manner in which the Social Security Administration has operated the

Social Security Disability Insurance and Supplemental Security Income programs

since early 1981 is well documented. Our basic message today is simple - Social

Security disability applicants and beneficiaries need the protection from

arbitrary and capricious actions that Congressional action can provide them.

They -are counting on Ongress for legislation to reform and improve the Social

Security disability determination, review and appeal processes. SOS urges this

Committee to take immediate action on this matter so that the unfair treatment

of disabled persons by the Social Security Administration will be halted, and

new policies and procedures implemented to ensure that the disabled people in

our country receive those benefits for which they are eligible and to which

they are entitled.
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The situation relative to the manner in which the Social Security

disability programs are operating and the plight of vulnerable disabled

persons seeking benefits, whether initially or following termination, has not

changed in any meaningful way during the past three years. The number of law-

suits (approximately 41,000) and state actions (now numbering 25) to alter or

at least temporarily halt the arbitrary policies and practices of the Social

Ser'uritv Administration are indicative of the continued, extreme situation

created by SSA's administration of the Social Security disability programs.

During the past three years SOS, along with numerous other concerned

organizations, developed and presented to the Congress legislative proposals

to remedy the problems created by SSA's continuing disability investigations (CDI)

and to improve in a broader sense the disability determination, review and

appeal processes. A detailed description of these proposals and their rationale

is attached to my testimony. Many of these proposals are embodied in the House

bill II.R. 3755, (now Title IX of H.R. 4175) the "Social Security Disability

Benefits Reform Act of 1983" sponsored by Representative Pickle. SOS fully

support this legislation, which has been reported by the Committee on Ways and

Means with bipartisan support. SOS also supports S. 476, (sponsored by Senators

Cohen and Levin) the "Disability Amendments of 1983" as it was originally

introduced (February 15, 1983) with the amendments which were subsequently

introduced on June 29, 1983. Overall, we prefer the legislation before the

House but certain provisions of S, 476, which is a more limited bill, are

meritoriuss and will be discussed in my testimony.

First, SOS wishes to point out that the problems for new applicants are
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similar and certainly as critical as those for beneficiaries subjected to

the CDIs. Second, Supplemental Security Income recipients are being subjected

to the same processes and abuses of the law being applied to Disability Insurance

beneficiaries. Third, many persons with physical disabilities encounter

problems with the Social Security system which are as severe as those faced by

persons with mental impairments. Consequently, the legislative proposals of

SOS are meant to apply equally to new applicants as well as beneficiaries under-

going review, to the SSI program as well as the Disability Insurance program and

to the needs of physically impaired individuals as well as those with mental

disabilities. We urge this Committee to address these various factors in its

deliberation on the Social Security disability programs.

Each of the legislative proposals supported by SOS are explained in detail

in the attachment to my testimony. However, I would like to highlight certain

provisions.

Standard of Review

SOS feels strongly that specific language must be incorporated in the

Social Security law stating that before a person's disability benefits can be

terminated there must be clear and convincing evidence that (a) there has been

significant medical improvement which enables the person to perform substantial

gainful activity, or (b) new medical evidence and a new assessment of residual

functional capacity must show that the person has benefitted from advances in

medical or vocational therapy or technology which has resulted in an ability

to perform substantial gainful activity, or (c) the prior decision was clearly

erroneous or fraudulently obtained, or (d) the person is currently performing

substantial gainful activity.

Such a standard of review will prevent the Social Security Administration

from terminating benefits to individuals whose medical condition has not improved
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unless one of the stated conditions is met. For the past three years SSA

has terminated beneficiaries despite a lack of medical improvement without a

showing of ability to work. This practice has been repudiated by the courts but

SSA has not altered its standard of review as a result of these court decisions.

Both H.R. 3755 and S. 476 address this issue.

Multiple Impairments

The Social Security Administration has taken the position that the

combined effects of impairments will be considered only when at least one of

the impairments, considered independently of others, is found to be severe. This

position is unfair on its face. An individual who suffers from two, three or

even four impairments which, if reviewed individually, would not be disabling,

may nonetheless be extremely disabled by their combined effects. What difference

does it make if a person is disabled by a single impairment or multiple

impairments? Surely, Congress, when it enacted the Social Security disability

programs, did not contemplate such a departure from the concept of fairness--a

departure which has led to unjustifiable suffering.

SOS urges the Committee to approve language requiring that the combined

effects of an individual's impairments shall be considered in determining whether

the individual is unable to perform substantial gainful activity, even if none

of the impairments, considered separately, is severe. Again, both H.R. 3755 and

S. 476 contain such a provision.

Payment of Benefits DuringAppeal

SOS recognizes that on November 18, 1983 the Senate passed an amendment to

extend the continuation of SSDI benefits and Medicare through the administrative

law judge hearing. We wholeheartedly support this provision.
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The availability of continued Supplemental Security Income nefits and Medicaid

through the ALJ hearing to SSI disabled recipients who are appealin , the termina-

tion of their benefits is current practice within the SSA.', However, we have
K

learned that SSA in issuing some proposed rules revealed its intent to

terminate the extension of benefits of SSI recipients at the reconsideration

level once face-to-face interviews are provided for at this level of appeal.

We vigorously oppose any attempt on the part of SSA to terminate benefits

for those disabled persons who wish to appeal their case to an ALJ. Payment of

benefits through any level of appeal should not be based on the particulars of

the process of appeal or the percentage of "correct" or "incorrect" decisions

made at any one level of appeal. Rather, the continuation of benefits

recognizes that a final decision has not been made and avoids placing

emphasis on any particular level of decisionmaking as being more correct than

another. SOS believes that individuals who, for whatever reason, decide to

exercise their appeal rights are entitled as a matter of equity to a continuation

of benefits through their ALJ hearing. We urge the Congress to include

legislative language requiring that under the Social Security disability law

benefits be continued to persons who wish to appeal an adverse determination

through the ALJ hearing and determination.

Pre-Termination Notice and Right to Personal Appearance

The Congress and the SSA have recognized the value of face-to-face interviews

with beneficiaries appealing termination decisions by providing for such

interviews at the reconsideration level of appeal. SOS supports such interviews

but feels their usefulness would be substantially increased if they were

applicable to initial disability cases. Such an interview would allow the

disability examiner to personally assess the individual's limitations and provide
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the disabled person with an opportunity to rebut the initial findings with

additional medical and other information. We believe this process would result in

fairer decisions, fewer costly appeals and would eliminate the necessity for

the current reconsideration procedures. SOS finds the pre-termination notice

and right to personal appearance provision in S. 476 as amended on June 29, 1983

to be preferable to that in H.R. 3755 and recommends that the Committee endorse the

language of S. 476.

Evaluation of Pain

The evaluation of pain is a complex area. However, research, studies aid

findings of the courts all indicate that pain is often debilitating even when

such pain cannot be fully explained by conventional diagnostic techniques.

Medical technology is far from being able to offer an explanation and to trace

the cause in many instances of severe and persistent pain. The pain, in these

circumstances, is no less real or debilitating. SOS believes that debilitating

pain or other symptoms, including statements of the individual as to the intensity

and persistence of such pain or other symptoms, and corroborating evidence by

family, neighbors or behavioral indicia should be considered when deciding

whether an individual is disabled. We believe that subjective evidence may lead

to a conclusion that the individual is disabled even if such evidence cannot be

fully corroborated by clinical or laboratory diagnostic techniques.

While S. 476 does not incorporate totally the recommendation of SOS, we are

supportive of the language in the Senate bill as interpreted by the co-sponsors,

Senators Cohen and Levin.

Other Provisions Supported by SOS

There are other provisions which SOS believes must be inOrporated into the

Social Security disability law to ensure that the necessary cla cations and
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improvements are made to the Social Security Disability Insurance and

Supplemental Security Income programs. Among these are:

1. Uniform Standards for Disability Determinations

2. Moratorium on Mental Impairment Reviews

3. Compliance with Certain Court Orders

4. Benefits for Individuals Participating in Vocational Rehabilitation
Programs

5. Evaluation of Ability to Work

SOS urges the Comittee to study the description and explanation of each of

these as well as the other provisions contained in the attachment which follows

this testimony.

I want to thank you for this opportunity to share the views of the Save Our

Security Coalition. The time for meaningful change to the Social Security

disability programs is long overdue. Too many deserving disabled persons have

suffered. SOS urges the Committee to mark-up and report to the Senate comprehen-

sive Social Security disability legislation on the earliest date possible.

81-964 0-8-11
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l)r. FLEMMING. I do appreciate the opportunity of appearing here
today on behalf of the Save our Security Coalition to share our
views with you on the social security disability programs and legis-
lative programs to modify them. Today I m representing the coali-
tion which I cochair with Wilbur Cohen, who as you know is an-
other former HEW Secretary who served in President Johnson's
administration.

SOS is a nationwide coalition of more than 140 organizations rep-
resenting a cross section of American life. I'm attaching a list of
the affiliated organizations.

The manner in which the Social Security Administration has op-
erated the social security disability insurance and supplemental se-
curity income programs since early 1981 is well documented. Our
basic message today is simple. Social security disability applicants
and beneficiaries need the protection from arbitrary and capricious
actions that congressional actions can provide them. They are
counting on Congress for legislation to reform and improve the
social security disability determination review, and appeal process.

During the past 3 years, SOS along with numerous other con-
cerned organizations developed and presented to the Congress legis-
lative pro , to remedy the problems created by SSA's continu-
ing disability investigation and to improve in a broader sense the
disability determination review and appeal process.

A detailed description of these proposals and their rationale is
attached to my testimony.

Many of these proposals are embodied in the House bill, H.R.
3755. SOS fully supports this legislation which has been reported
by the Committee on Ways and Means with bipartisan support.

SOS also supports S. 476, sponsored by Senators Cohen and Levin,
as it was originally introduced February 15, 1983, with the amend-
ments which were subsequently introduced on June 29, 1983. Over-
all we prefer the legislation before the House, but certain provi-
sions of S. 476, which is a more limited bill, are meritorious and
are discussed in detail in my testimony.

Mr. Chairman, I've listened to the testimony this morning with a
great deal of interest. I have had the opportunity of being in and
out of the Government over a period of 45 years.

Senator HENZ. We've noticed.
Dr. F)MMNG. And I've developed great respect for our system

of government. But I do not recall any situation where there has
been the bipartisan conviction that exists in this case that our
system is operating in such a manner as to treat people in an arbi-
trary and capricious manner. I understand the problems connected
with the operation of the disability program. There isn't any doubtin my mind at all but that it should be admiitered in such a way
as to do everything possible to keep off the rolls people who have
no right to be on those rolls. But that objective can be achieved by
the introduction of procedures which adhere to concepts of fairness,
equity, and concepts of due process. And I believe that the career
civil servants at the State level and at the Federal level who are
tied in with this particular process are capable of developing the
kind of a system that will help to insure keeping people oif the
rolls who shouldn't be on the rolls. But they've got to have the op-
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portunity of operating under sound policies in order to achieve that
particular objective.

I've noted the objection on. the part of the administration to any
legislative reform. I think that that is a very unfortunate position.
I have noted their objection to being involved in the Administrative
Procedures Act. Personally I feel that that act is a sound act, and I
believe that this procedure. should be subject to the Administrative
Procedures Act. If they are -going to change policy, it ought to be
worked out and published in the Federal Register. The people of
the country ought to have the opportunity of commenting on it.
They. should be required to give consideration to those comments
*before implementing a new policy.

I've also noted their objection to Congress taking issue with the
nonacquiescence, doctrine, so to speak. That's a new term to me.
One that we have been hearing over the period of the last few
years. I think it is a dangerous concept, this idea that an adminis-
tration can decide that it is not going to acquiesce in a decision by
the courts. I've read the opinion to which reference was made this
morning by Senator oynihan. And I can assure you that if I were
serving as Secretary of HHS or the old HEW. and read that kind of
an opinion from the U.S. District Court judge, I would decide there
was something wrong with the policies that were being followed by
the department of which I had responsibility. I've read the opinion
of a number of the circuit court of appeals where they have taken
sharp issue with this nonacquiescence doctrine. I don't think it's
unreasonable to say to the Department of Health and Human Serv-
ices.--if you. get a circuit court of appeal opinion, you should follow
it. If you want to appeal to the Supreme Court, all right. If the Su-
preme Court decides to hear it, fine, you will get an opinion from
them. But if they decide not to listen to it, then you ought to
adhere to that circuit court of. appeals' opinion within that particu-
lar circuit.

They say, well, that administratively creates some problems. Yes,
it is difficult at times from an.- administrative point of view to
adhere to concepts of due process and fairness and equity. But that,
I have always.felt, is one of the great characteristics of our Govern-
ment, that we will try to operate it in such a way that the concepts
of fairness and due process are given top priority. And if that cre-
ates some administrative problem, all right, we work out solutions
to those administrative problems, but we don't say we are going to
deviate from concepts of due process and fairness because of the ex-
istence of the administrative problem. There's no question in my
mind at all but that this situation has deteriorated to the place
where under our system of checks and balances the Congress and
the Congress alone can get it back on the right track. The courts,
certainly, have been doing everything that they can to. get it back
on the right track, the decision virtually unanimous in the posi-
tions that they are taking. So that branch of Government is func-tioning asfar as this particular issue is concerned. And I don't be-
lieve that in the light of the record that- has been established up to
the present time that the Congress can say, well, we will wait and
see if the executive branch will correct the kind of a situation that
has developed.
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This calls for congressional action. I believe that the House bill
and that the bill that is pending before the Senate at the present
time do provide the Congress with the opportunity of getting this
program back on the track, a program that means so much in the
lives of many, many persons, many of whom, as you know, Senator
Heinz, are older persons. And as has been pointed out here, we are
not talking about a welfare program. We are talking about some
rights that these people have. Those rights are being violated, and
I think the Congress should take action to correct the situation.

Senator HMNZ. Dr. Flemming, thank you very much.
Also no stranger to many of us here is Dr. Arthur Meyerson. Dr,

Meyerson, among other things, serves as a member of the Task
Force on Social Security Disability Insurance, serving part of the
American Psychiatric Association. He also has provided assistance
to the work groups, which, I gather, is due to report in about 2
weeks on guidelines for the mentally disabled.

STATEMENT OF DR. ARTHUR MEYERSON, CHAIRMAN, COMMIT.
TEE ON REHABILITATION AND TASK FORCE ON SOCIAL SECU-
RITY DISABILITY INSURANCE, AMERICAN PSYCHIATRIC ASSO.
CIATION, WASHINGTON, D.C.
Dr. M ftsoN. I'd like to ask that my written testimony be ac-

cepted into the record.
Senator HmNz. Without objection, so ordered.
Dr. MEYRMSON. Thank you.
[The prepared statement of Dr. Meyerson follows:]
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PREARE SrATM oF AmruR J. MzYmRSON, M.D.

Mr. Chairman, and members of the Committee, my name is Arthur T.

Meyerson, M.D. I am Associate Professor and Vice Chairman of the Department

of Psychiatry at Mount Sinai Medical School and Clinical Director for Psychia-

try at the Mount Sinai Hospital.

On behalf of the American Psyciatric Association, a medical specialty

society representing over 28,000 psychiatrists nationwide, and as chairman of

both the APA's Committee on Rehabilitation and its Task Force on Social

Security Disability Insurance, I am pleased to present to the Committee our

vi4ws and concerns regarding the Social Security Disability Insurance (SSDI)

and Supplemental Security Income (SSi) programs.

We shared this concern before this Committee two years ago, and reiter-

ated it upon two other occasions at House and Senate Committee hearings. On

each of those occasions, we recommended statutory changes which we believed,

and still believe are necessary to assure that the SSDI program operates in

the most medically appropriate fashion. Many. of those changes are embodied in

either H.R. 3755 (now Title IX-of H.R. 4170) or S. 476, or both. Both bills

have our endorsement as well as that of other concerned organizations and

individuals.

The APA continues to be very much aware that periodic review of disabil-

ity cases, whether on the SSDI or SSI rolls, is necessary not only to reduce

fraud and abuse, but also to confirm that SSDI/SSI beneficiaries continue to

meet eligibility requirements and remain unable to work. The GAO report which

prompted the 1980 Social Security Disability Amendments found that perhaps 20

percent of those then on the SSDI rolls were probably not eligible for such

benefits. In other words, the system of standards and guidelines and the

process of evaluating medical evidence was.alloing too many "false positives"
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into the system at the time of the GAO report. Regrettably, the Administra-

tion's approach to this problem focused on reducing Federal expenditures,

rather than ensuring a policy consistent with both the letter and the spirit

of the careful review mandated by those 1980 amendments.

Since the accelerated reviews began in 1981, approximately 421,000 or

nearly 40% of the 1,134,000 persons reviewed have been terminated because they

were found not to be disabled at the initial review level. Of those appealing

their terminations, about two thirds have been reinstated. Most telling in

the case of the mentally impaired was a 1983 GAO study that found that 27 of'

40 sampled terminations of individuals with mental impairments reviewed by GAO

were individuals who could not function in their daily living without a good

deal of support and could not work in a competitive or stressful environ-

ment. The remaining thirteen cases, GAO found, had been terminated based on

"inadequate data." The GAO stated that the unwarranted terminations stemmed

from SSA's overly restrictive interpretation of the criteria defining mental

disability, inappropriate assessment of individual's daily activities, inade-

quate development and use of medical evidence and a lack of sufficient psych-

iatric resources in the DDS. In other words, just three years after the GAO

report criticizing the 8SDI program for allowing too many "false positives"

into the system, the GAO found that there were too many "false negatives" in

the system of accelerated reviews, particularly among the mentally impaired.

Taken together, these figures bear out our concern that the 88A reviews,

both in terms of their actual conduct and the policy underlying them, have

been undertaken in a mnner contrary to sound medical practice and sound

professional clinical practice. Not only is the program administratively

confusing and awkward for the beneficiaries, physicians, health and mental

health professionals, state officials and judges involved with it, but it
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works a special hardship upon the mentally ill SSDI beneficiaries who, by

virtue of their illness itself, are particularly vulnerable.

We share SSA's concerns and those of this Committee that the SSDI program

must survive between the twin concerns of unwarranted disability payment (and

the loss of Federal revenues it engenders) and inappropriate termination of

thousands of legitimate beneficiaries (and the costs it engenders in the

conduct of appeals proceedings, in expenditure of state and county welfare and

service funds and worst, in human coin). We believe, however, that H.R. 3755

and S. 476 propose responsible, fiscally prudent solutions to these problems

to the benefit of legitimate SSDI beneficiaries and ultimately to the continu-

ing integrity of the SSDI program itself.

Our concerns were first expressed almost two years ago by the APA in a

letter to then Secretary Schweiker, then in testimony before the Senate

Finance Committee, in more recent testimony before the Senate Special Commit-

tee on Aging and House Ways and Means Committee and in comments in 1982 on

proposed revisions to the so-called "medical listings," the SSA's regulations

regarding the determination of disability based on medical criteria alone.

Further, since our communication with Secretary Schweiker, we have met on

numerous occasions with SSA officials, both formally and informally, regarding

our concerns. This summer, for example, the APA, along with other profes-

sional organizations, joined with the SSA in an effort to rewrite the regula-

tions surroundig.mental disability under the program (section 12.00 of the

"listing of impairments"). That activity, which continues as I testify, has

met with significant agreement about the inadequacy of current medical list-

ings for mental impairment and equally significant reworking and updating of

the mental impairment listing. While certain that the recommended changes

reflect the current state of the psychiatric knowledge and evaluation -- base
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on sound medical practice -- we are not certain that these thoroughly con-

sidered and carefully developed regulatory changes will be accepted as final

regulations. More recently, in fact in the past three weeks, we received a

proposal request from SSA regarding the use of the APA's peer review system

for validation and assessment of SSDI decision making in the mental impairment

field. That proposal, as members of this Committee may recall, was first

proposed last April when SSA appeared before the Senate Special Committee on

Aging. Our response to the proposal request was submitted this past Monday.

We hope it will be entertained positively.

Notwithstanding our efforts to work with SSA both on the medical aspects

of impairment and on the use of psychiatric peer review as an independent

check on SSDI decision-making, many'of the concerns we have expressed in the

past persist. We were gratified by a number of Secretary Heckler's proposed

changes in the SSDI program in June, 1983, and were equally gratified by her

decision to impose a moratorium on disability terminations during the month of

December and into the start of this year. However, we remain cognizant of her

June comment that "we (SSA) have no reason to believe that there have been any

unjust findings" in the SSDI determination process, and remain disturbed about

the implications of that statement for future evaluation of those cases which

are either yet to be decided or which will be subject to reevaluation. We

still believe the SSDI process to be fraught with problems -- some related to

the determination process per so, some related to the standards underlying the

review (some of which have varied over time based strictly on the adjudicative

climate under which they are enforced) and others related to personnel issues.

In our considered judgment, legislation now pending before the House

(H.R. 3755) and before this Committee (S. 476 and S. 2002) represent serious

and responsible means of recodifying current SSDI law (and similarly, SSI law)
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rolls, and at the same time provide protection for those who should remain on

or be placed on the rolls. The legislation addresses such issues as:

-- accurate assessment of a person's ability to works

-- whether a person's medical condition had improved;

-- the use of appropriate personnel to make informed medical
decisions regarding both a person's impairment and
disability

-- the need to update and improve existing medical criteria
for the assessment of disability before further reviews
are conducted,

-- the provision of a face-to-face meeting at the-initial
stages of.the disability review process;

-- appropriate assessment of multiple impairments and
psychogenic pain;

-- a statutory and regulatory based set of uniform
standards by which claimants are adjudicated at all

--- - levels of review.

Others testifying at this hearing will address some of these issues, and

will certainly address others which I have not identified. As a representa-

tive of the APA, I would like to address some of the process, standards and

personnel issues with which I am particularly familiar, with which the APA and

others have grappled for some time, and which are most directly related to the

medical assessment of impairment and determination of disability.

REGULATIONS/STANDARDS

As a physician, I am most seriously concerned with the proper interpreta-

tion of medical history in establishing a finding of disability. I am con-

cerned about the accurate and complete development of that medical history,

its interpretation into a statement regarding levels of impairment, and its

ultimate relationship 'to a finding of disability. The APA, as a medical
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organization, has similar concerns. It was because of these concerns as they

relate to the SSDI program and our belief that current medical understanding

has yet to be applied to the medical and vocational assessment process under

the SSDI program, that we recommended adoption of a moratorium on Continuing

Disability Investigations for the mentally impaired. Such a moratorium would

continue pending: a thorough rewrite of SSA's regulations surrounding mental

impairment, and a reconsideration and redevelopment of how vocational capacity

is assessed for the mentally impaired. Our efforts with SSA hold out hope

that the "listings" for mental impairment will be upgraded to current medical

standards in the near future. We understand assessment of how better to

handle vocational capacity (RFC) is also ongoing. Unfortunately, we are

concerned that OMB cost concerns may yet take precedence over the best medical

advice and that our efforts may be frustrated. Hence, we still believe a full

moratorium to be necessary. I will detail our reasons for continuing in our

concern in these two areas hereafter.

The APA has taken internal action to help assure that APA members under-

stand how to provide full and necessary information in a medical history for

the proper conduct of SSDI reviews (whether CDIs or initial claims). Our

Board of Trustees approved for publication a document (copy appended) for our

members providing guidance on how best to provide case history material for

SSDI and SSI reviews -- what facts to include, whether judgments are relevant,

when to amplify by example a particular medical point to assure clarity.

Further, in conjunction with the President's Committee on employment of the

Handicapped, we are preparing a conference on medical aspects of SSDI.

As we better educate our own members about the process and the nature of

the reports requested of them by SSA, we are concerned that SSA is not edu-

cated to the flaws in its own standards -- its regulations and policy

'-.k
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interpretations -- some of which have not been revised in almost a decade, and

some of which have been revised to the detriment of claimants in today's

adjudicative climate. Yet, these regulations and policy interpretations form

the basis for the interpretation of that medical history into a finding of

disability, and the subsequent decision regarding disability.

I would like to address several of these in turn.

MEDICAL IMPROVEMENT

Since 1979, the Social Security Administration has formally taken the

position that disabled beneficiaries must establish that they continue to be

disabled under the standards currently in use by the SSA. Under this

approach,-benefits can be terminated even if there is no evidence of medical

improvement and, in many cases, even if the person's condition has actually

deteriorated since the original determination of disability. No use is made

of medical or other documentation which is over one year old. Thus, an indi-

vidual who has been on the rolls for several years is treated the same as a

new applicant. No weight is given to the original determination of disabil-

ity, even though it was valid at the time rendered. While as many as 20 court

decisions have required the Secretary to continue benefits unless there is

evidence that the person has medically improved or that the original decision

was clearly erroneous (the most recent, a mere three weeks ago) SSA, relying

upon its non-acquiescence policy (*lso addressed in botb bills before this

Committee) has refused to apply this standard.

From a medical perspective, a. medical improvement standard makes excel-

lent sense. It assures that a full longitudinal look is taken at a patient's

case history, and that there is substantial evidence contained in that record

to Justify a determination that the patient is no longer disabled. This is

especially true for those suffering from mental impairments which are
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frequently subject to fluctuation or periodic remission. A single temporary

fluctuation away from a profound psychosis, then, would not be sufficient to

terminate such a beneficiary whose condition is in remission and therefore

found to be "not severe" at the time of the review.

Further, a medical improvement standard which requires substantial evi-

dence prior to termination assures that a physician's note that his patient

had improved at a particular point in time will be reviewed against the

patient's full record. Certainly there are instances in psychiatry where a

physician would indicate that his patient had improved, yet when taken in

conjunction with the prior history, it would show that the physician meant

that the patient who previously had hallucinated for eighteen hours of the

day, now only hallucinates for sixteen. That is improvement, but not neces-

sarily of sufficient magnitude to permit a person to perform substantial

gainful activity. For that reason, we believe that the inclusion of a medical

improvement standard which requires both substantial evidence and a finding

that 'improvement' indicates an ability to work is critical.

This standard is medically sound from yet another perspective. It

assures that if patient has benefitted from new medical techniques or tech-

nology which has allowed his or her previously disabling condition no longer

to be disabling, he or she may be dropped from the rolls.

Coupled with the requirement that SSA consider the complete medical and

vocational history, including all evidence in the file from prior evaluations,

and develop a complete medical history of the beneficiary covering at least

the preceeding twelve months, we believe a medical improvement standard will

help assure that the intermittent and fluctuating nature of mental illness

will not be used to the beneficiary's detriment in determining whether or not

-he should remain on the SSDI/SSI rolls. AS GAO noted in a 1982 report, "While
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.the need for current evidence is obvious, we also believe there is a need for

a historical perspective in these CDI cases. Many of these individuals coming

under review have been receiving benefits for several years. To base a deci-

sion only on the recent examination ... could give a false reading of that

person's condition. This is especially true for those impairments subject to

fluctuation or periodic remission, such as mental impairments."

The House Ways and means Committee Report notes that:

"The committee recognizes that the problems with the
current review have arisen, at least in part, because
the criteria for termination of benefits as a result of
review were left unstated in the law. SSA has there-
fore had wide discretion to apply whatever standards it
deemed appropriate -- and since the standards of the
current program apparently are stricter than those in
the past, applying today's standards has meant elim-
inating benefits for many more beneficiaries than was
anticipated when the 1980 Amendments were enacted."

We believe the establishment of a statutory standard -- with the caveats

provided in the Pickle legislation -- will help accomplish two separate

goals. First, it will help assure that appropriate decision making occurs in

the five-step sequential-evaluation of disability, particularly in the telling

second step when. those suffering from "non-severe" impairments (based on

current interpretation of such phrase) are dropped from further consideration

.under-the program ant dropped from or not added to the rolls. Second, it will

help immeasurably in mooting the issue of "adjudicative climate." Whether the

intent is to add to the rolls or purge the rolls, claimants will be judged by

ongoing statutory criteria.

MULTIPLE INPAIRMZNTS/PAIN

Under current law, the first step in the sequential evaluation process

through which the disability determination is made is to determine whether the

applicant has a severe impairment. If SSA determines the claimant's
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impairment is not severe, the consideration of the claim ends at that point.

In cases where a person has several impairments, SUA regulations on unrelated

impairments state "We will consider the combined effect of unrelated impair-

ments only if all are severe and expected to last twelve months" (20 C.F.R.

404.1522) (emphasis added). Thus, the only time multiple impairments are

actually cumulated is in cases in which an individual suffering from a con-

stellation of severe impairments does not meet or equal the medical listings

for any one of those severe impairments. According to the regulations, if not

practice, cumulation of impairments occurs in assessing residual functional

capacity only, and only'when all of the impairments to be considered are

severe.

This does not represent a realistic policy with respect to persons with

several impairments which may in many cases interact and effectively eliminate

a person's ability to work. While, as the House Ways and Means Committee

noted "it is clear that the determination of disability must be based on the

existence of a medically determinable impairment, there are plainly many cases

where the total effect of a number of different conditions can safely be

characterized as disabling, even if each by itself would not be." The effect

of multiple impairments can vary substantially from individual to individual

depending oz, the impairments involved and vocational factors such as age,

education and work experience. Thus, case-by-case examinations are essential

in this area.

The legislation pending before the House and before this Committee

require that SSA consider the combined effect of all the individual's impair-

ments without regard to whether any individual impairment considered sep-

arately would be considered severe. We urge adoption of this recommendation
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as the most appropriate means of assuring that medical impairments are

appropriately judged in the disability process.

Another medical area of serious concern to the APA relates to pain. The

Social Security statute currently provides no guidance on the use of allega-

tions of pain by the claimant in the disability determination process.

Because the definition of disability states that inability to work must be "by

reason of a medically determinable impairment," the SSA has allowed pain to be

considered only if a specific physical impairment exists to which the pain can

be reasonably attributed, through diagnostic techniques and laboratory justi-

fication of the cause of the pain. What such provision does, however, is

exclude what is known as psychogenic pain, pain with no demonstrable physical

cause, yet pain just the same.

A provision in S. 476 would require SSA to consider in the determination

process the level of impairment inflicted by pain whether or not a clinical

cause of such pain could be established. It does not rely upon a claimant's

allegations, however. Rather it relies upon medical findings that prove the

pain does in fact exist and impose limitations upon the claimant. In our work

with SSA to develop more reasoned medical impairment regulations, we have

agreed to include somatoform disorders,-characterized by physical symptoms for

which there are no demonstrable organic findings or known physiological mech-

anisms. These disorders include psychogenic pain, a matter of particular

concern within several of the regional offices of SSA itself.

Adoption of this provision of S. 476 would be consistent with the collec-

tive recommendations of the work group now developing these new medical list-

ings for mental impairment.

/
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MEDICAL LISTINGS/RESIDUAL FUNCTIONAL CAPACITY/WORK EVALUATIONS

The Medical Listings -- or Listing of Impairments already mentioned in

this testimony -- is a list of conditions, signs and symptoms which are deemed

by the Secretary to be so severe that their presence alone, without further

evidence of inability to work, justifies a finding that an individual is

entitled to disability ben fits. If someone "meets or equals" the listings,

he is held to be per se disabled. If he does not, the law requires that

capacity to work be examined. I will discuss these in turn.

Two years ago, the SSA republished the Listings in draft form for public

comment. Regrettably, the draft made no substantive changes in the mental

impairment section, notwithstanding the publication over two years before of a

new Diagnostic and statistical Manual of Mental Disorders (DSM-III) which

sets forth current psychiatric nomenclature. Thus, the terminology utilized

in the Listings today bears little resemblance to the nomenclature utilized in

medical case histories of mentally ill SSDI recipients. SSA state claims

examiners, in effect, are forced to "translate" case record statements to

language contained in the regulations and POMs before they can begin the

evaluation process. Since they are not trained in the psychiatric nomencla-

ture, such translation is difficult if not impossible. Thus, case histories*

which are wholly complete may be found to be insufficient based on the dircre-

pancies in terminology utilized. The only safeguard could be the professional

medical staff in the state agency, but many are not trained psychiatrists and

are therefore not current on DSM-III nomenclature.

The draft regulations posed yet other problems in their construction.

The APA commented to SSA on the precise changes we recommended in the Medical

Listings. These included: changes J the requirement that certain signs and

symptoms be manifest at the time of the 'evaluation -- not necessarily the case
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in most forms of mental illness which is characterized by intermittent per-

sistence (Part A) -- and a modification in the impairments which, in

combination with the signs and symptoms, form the basis for a determination of

medical disability (Part B).

Notwithstanding our moments, the regulations were ,not altered. Since

the increased publicity surrounding the SSDI issue, SSA has reached out to the

APA and other organizations and individuals for help, as noted earlier in this

testimony. We hope these efforts will resolve these per so regulatory prob-

lems with the evaluation of psychiatric impairment.

The essential function of the medical listings is to help segregate the

population into two categories: those so medically impaired (meeting or

equalling the listings) as to be disabled based on medical factors alone; and

those severely impaired persons for whom further assessment or residual func-

tional capacity (RFC or ability to perform substantial gainful employment) and

vocational factors is necessary to ascertain disability. Regrettably, until

late in 1982, as the result of a sweeping court decision, SSA policy had been

to "deem" those mentally ill who do not meet or equal the Listings to be able

to perform unskilled labor.

On January 25, 1982, the Regional Medical Advisor for the Chicago Region,

Dr. Sandor Berendi, wrote that it is "practically impossible to meet the

Listing.... for any individual whose thought processes are not completely

disorganized, is not blatantly psychotic, or is not having a psychiatric

emergency requiring immediate hospitalization...." Dr. Berandi, noted that

".... In fact an individual may be commitable due to mental illness according

to the State's Mental Health Codes and yet found capable of 'unskilled work'

utilizing our disability standards...."

SSA's policy of utilizing the Listings as a means of ability to work has

81-964 0-84-12
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been halted in the Chicago region as the result of the Minnesota suit. A

Federal District Court Judge in Now York has just held for the plaintiff in a

similar class action brought by the City and State of Now York on behalf of

the mentally impaired in that 'state. SSA, in the wake of the first decision,

halted its practice across the nation, though only through class action or

reexamination of all mental impairment terminations since March 1981 will

those persons who were terminated from the rolls be identified and reinstated.

It has been found by both Courts that there are factors which more reli-

ably predict whether a chronic mental patient can work. Where work is not

obviously precluded by severe symptoms or other factors, analysis of recent

prior work history, analysis of the reaction of the patient to stressful

situations, and evaluation in a work setting or work-like setting can identify

mentally impaired persons who, as a result of their illness, cannot work.

Yet, SSA resists the establishment of a better test of residual func-

,tional capacity. We do not argue with the criteria which have been estab-

lished by SSA for evaluating capacity to work. We are, however, concerned

that SSA has not articulated techniques for evaluating an individual's capa-

city to work against these criteria. The criteria alone do not permit ads-

•quate response. Capacity to work must be viewed within the context of present

illness and treatment. A work-like evaluation can assess whether the skills a

person was able to perform in the past when employed either can still be

performed or that other work can be performed., 4

SSA has argued against workshop or work-like evaluations on the basis of

cost. However, I would suggest that assessing whether a psychiatric patient

has the capacity to work -- to be either djniei SSDIISSI or terminated from

the SSDI/SSI rolls -- should not cost substantially more (and probably would

be less) than some of the cardiau-pulmonary assessments required by. SSDI. for
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heart disease. if you add up the cost of electrocardiogram, scanographs,

stress tests, physician's fees for all of that, and compare it to the cost of

an adequate work assessment program, I would imagine that the latter is not as

expensive.

The APA does not believe that every patient suffering from a psychiatric

disorder and undergoing a CD or initial SSDI review needs to go through an

entire work assessment. There will be patients who obviously cannot work,

based on the Listings -- though as I have mentioned, these are very few in

number. However, those applicants who fail to meet the Listings and for whom

an evaluation of their work history, course of illness, history of stress

tolerance, etc. does not lead to a finding of disability, should have the

benefit of a work assessment before they can be terminated.. We believe that

absent other findings which would remove someone from the SSDI/SSI rolls,

(such as current employment, substantial medical improvement, etc.), termina-

tions based on capacity to work should only occur upon a full work evaluation.

The House ways and Means Committee noted in its report that:

"The committee is also concerned that the evaluation of
the person's ability to work be made in a context that
accurately reflects the capacity to work in a normal,
competitive environment. Such an evaluation does not
necessarily require a full 'work evaluation' by a
vocational expert in each case, although such evalua-
tions are desirable and should be used wherever feas-
ible where the additional information provided by such
evaluations would be helpful in deciding close cases.
The committee particularly urges that such evaluations
should be used if at all possible in cases of mental
impairment, where necessary to aid in determining
eligibility in 'borderline' cases, at the point in the
sequential evaluation process where such evaluations
would normally be done under current policy.

it is also important in such cases to evaluate the
person's entire work history, rather than to examine
only recent evidence of work activity, in order to
determine whether the person can really engage in
substantial gainful activity. The committee emphasizes
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that in any evaluation of work activity, the presence
of work in a sheltered setting or workshop cannot in
and of itself be used as conclusive evidence of ability
to work at the substantial gainful activity level.
Such work may be used in conjunction with other evi-
dence that the beneficiary or claimant is not disabled,
but benefits should not be denied simply because of
sheltered work experience.

We urge this Committee to consider no less than the adoption of comparable

report language.

PERSONNEL/CONSULTATIVE EXAMINATIONS

Yet-another problem has been that the case records of SSDI beneficiaries .

have not been reviewed appropriately-6nd accurately by state agency medical

staff qualified.*to make an appropriate (if necessarily different from the

claims examiner) judgment about a mentally ill patient. We know, for example,

from a July 1982 letter from then Secretary Schweiker, following a meeting by

the APA's Medical Director with the Secretary on the SSDI issue, that fully

twenty-seven states did not at that time have sLfficient numbers of psychia-

trists on their medical staffs to perform appropriate reviews of mentally ill

SSDI beneficiaries' records.

While the APA undertook and continues a targeted effort across its

District Branches to seek means of relieving this tremendous short-fall of

personnel with some success in locating interested psychiatrists, to our

knowledge SSA has never informed DDS offices of our activitiest and hence

interested APA members have not yet been utilized in any significant way.

This lack of meaningful SSA follow-up has not, of course, gone unnoticed by

other interested psychiatrists who otherwise might have expressed further

interest and participation.

In its report on the subject, GAO found that, in the five DDSs it

visited, there were "no psychiatrists and limited psychiatric training was

6!
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provided to examiners. Because the process encompasses a medical

(psychiatric) evaluation that is highly complex, we asked SSA's psychiatrists

whether a lay person or non-psychiatric physician had the expertise to make

such an assessment. They said examiners would not be technically qualified

nor would most physicians of other medical specialties. The chief medical

consultant at' one DDS said neither he nor the other staff doctors feel

qualified to make a severity of psychiatric review form assessment."

Our proposal that each state agency hire psychiatrists or psychologists

to assess mental impairment is critical. It is also entirely feasible. There

are currently 28,000 APA members in the country, and perhaps as many as an

additional 10,000 non-member psychiatrists. Each state should be able to

fulfill our proposed requirement through full-time or part-time employment or

consultative services of a psychiatrist or psychiatrists. States could even

develop special relationships with teaching hospitals' and universities'

departments of psychiatry, providing a mutually helpful relationship whereby

psychiatric residents could provide their expertise in psychiatry, and at the

same time learn about the disability program and its conduct.

We would also recommend that the Subcommittee review the existing fee

rates established by the States against current competitive rates, with an eye

toward establishing more appropriate minimum fee rates which will be more

conducive to hiring and retaining full or part time physicians and consul-

tants.

Similarly, we believe that more appropriate use of personnel performing

consultative examinations needs to be made, and our legislative proposal

addresses the quality and cost issues in this regard. Appropriately trained

personnel to perform the CB, aid assurances that the Cns ae of sufficient

length and depth to "capture" the nature of the patient's problem are both
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critical, particularly for t)e mentally impaired. We note that SSA has been

conducting an experiment in New York and Georgia designed to respond to our

concern regarding the value of consultative examinations for the mentally

ill. While we are not cognizant of any effort to assure that the duration of

the examination is of a more appropriate length (certainly they should be

longer thanfifteen minutes), we do know that SSA has, in those two states,

implemented the practice of two consultative examinations, spaced several

weeks apart. SSA has indicated that this has been implemented in an effort to

ascertain whether such multiple consultative examinations-may better "capture"

the actual condition of the mentally ill SSDI applicant or recipient under

CDI. We understand that these consultative examinations are scheduled approx-

imately two weeks apart. We applaud SSA's attempt in this regard, but, as in

their prior activities, we have concerns about the efficacy of this new mech-

anism. First, we are not certain that a two week span is sufficient to "cap-

ture" the changes and fluctuations in the medical as well as functional

aspects of the mentally ill. Second, we are not certain that the beneficiary

is seeing the same examiner on both occasions -- something we believe should

occur if the value of multiple consultative examinations is to be accrued.

Nonetheless, we are gratified by SSA's efforts to better manage the case

development for the mentally ill SSDI beneficiary but believe that work in the

way of personnel requirements,is necessary.

THE PROCESS

Many of the severely mentally ill, the disabled capable of living in

community-based settings as long as they receive proper therapeutic services,

medication (if necessary), and social services to control their symptomology

are unable to understand the meaning of a CDI review. They do not understand

that their only source of income'is being threatened, that their Medicare
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benefits (and/or Medicaid in the case of 8SDZ beneficiaries receiving 8S

supplementation) -- the source of payment for their continued treatment -- is

being threatened. They often do not understand the complexity of the forms

they are asked to complete, or the necessity of such forms being completed in

the first place. Further, given the nature of mental illness itself, it is

often inappropriate, if not impossible, to receive an accurate self-evaluation

from a mentally ill beneficiary. It is the very nature of the illness itself

which causes a patient to deny or distort the medical significance of such

illness. In a sense, much of what a mentally impaired individual may provide

by way of narrative, either oral or written, is almost by definition going to

be inaccurate, based on the nature of the illness itself.

Federal District Court Judge Jack Weinstein, in rendering his decision in

New York on January 11, 1984, noted that "the mentally ill are particularly

vulnerable to bureaucratic errors. Some do not even understand the communica-

tions they receive from SSA. Others are afraid of the system. Sven with help

from social workers, many do not appeal denials or terminations."

We believe that the proposals to streamline the multi-level process have

particular merit for the mentally impaired. The elimination of at least one

step -- reconsideration'-- and the movement of face-to-face meeting to the

earliest steps in the process (at a beneficiary's request) makes good sense.

Through such a face-to-face meeting, the initial State DDS adjudicator would

best be able to explain to the applicant the basis for a preliminary decision

to terminate or deny initial application. Often, physically and mentally

impaired persons are easily discouraged and lack the capacity for sustained

conflict and confrontation. The shortening of the process, the "uncomplicat-

ing" of the process, will remove what can best be described for some as an

insurmountable obstacle. As Secretary Heckler announced at her press confer-
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once last June, the objective is to end the insensitivity of the existing

process, to "humanize" the routine -- we believe our proposal achieves that

objective.

The cost of the proposals contained in H.R. 3F755 and S. 476 have been

hotly disputed -- with SSA estimates running nearly double those of the Con-

gressional Budget Office, and assumptions upon which such cost estimates are

based varying widely. The savings originally envisioned by the GAO in 1980

have been far exceeded as the result of the adjudicative climate surrounding

the accelerated review process. Yet at the same time, the cost of the accel-

erated review process, and its subsequent "fallout" in terms of appeals and

suits, has been substantial -- perhaps costing more than the savings already

achieved and nearly reaching the cost of the legislation at issue today.

Federal District Court Judge Weinstein's memorandum proceeding his recent

order in City of New York, et. al. v. Margaret Heckler case pointed out that

in New York alone, the City and State have suffered economic injury in having

to meet the needs of those removed from the disability rolls. "Their shelter

programs, welfare system and hospitals have been burdened. The project coor-

dinator for an SSI outreach program in the City's shelter program for the

homeless estimated that 40% of those housed in shelters had been denied or

terminated from 881 and 8D benefits. At least one third of those housed in

the system had a history of psychiatric hospitalization." Hoe further noted

that "a study by the New York. State Department. of Social Services estimated

that if 80 of those terminated from Social Security in 1962 applied for

public assistance, a $26*9 million increase in annual expeditures would be

ei3ected, of which the State and local governments would bear over $8 il-

lion.'* Further, testimony was heard in the case that it costs approximately

\ P
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$1000 in staff time by the New York State Office of Mental Health Community

Services to help a mentally ill client-pursue an appeal of denial of benefits

to the Administrative Law Judge level.

The Coumittee should bear in mind that these costs are in one state

.alone, and that almost $;0 million of the increased expenditure in public

assistance is from Federal,'4ot state or local coffers.

Perhaps most interesting in the Court's decision was the point that "the

Social Security Disability and 8 program were enacted in part to relieve

state and local welfare burdens. The purpose is apparent, in the first place,

from the statute itself." What we see in New York, and elsewhere, is a shift-

ing of the burden to the State and locality from whence it was lifted in 1956,

not an outright cost savings.

There is another cost to the accelerated review process -- that of the

readjudication of allegedly improper decisions. There are nov 18,000 8SDI

cases pending in Federal District Court around the country. Those represent

cases which had been adjudicated to that level (itself a costly process). The

costs to the Federal government to hear these 18,000 cases are substantial in

and of themselves. Added to those costs are the award of back benefits if the

plaintiff succeeds in his or her case. In both Minnesota and New York, SA

has been ordered by the court to locate and review those individual mentally

ill beneficiaries who were terminated from the rolls under an erroneous SSA

interpretation of residual functional capacity. That second review of these

beneficiaries also costs substantial Federal dollars.

While I am not an actuary or accountant, and cannot place a dollar value

on many of these points, I do know that court proceedings are not inexpen-

sive. I do know that it costs mre to review cases twice than it would to

review them correctly once. To argue that legislation such as R.R. 3755 or

"I ,
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S. 476 costs too much is to deny the actual cost savings which would accrue if

the program were not subject to the kinds of Federal, state and local expendi-

tures now being experienced to litigate issues which would be addressed and

resolved were this legislation adopted.
t

CON LUSION

The need for legislation like H.R. 3755 and S. 476 is clear. I have

outlined the sound medical reasons the APA believes statutory change envi-

sioned by these bills is necessary to protect the mentally ill impaired as

well as to protect the intent of the SSDI program itself. I do not need to

remind this Committee that over 30 states in the country have themselves

decided that change is necessary -- change in the form of more reasoned stan-

dards based on more clear statutory authority, and change in the current

adjudicative climate -- and have registered their concern by taking unilateral

action with respect to the SSDI program by either imposing a moratorium or

applying their own evaluation standards.

The hue and cry about the 8SOD program has been ongoing for the past two

years. The legislation has been developed, debated, revised and. reviewed.

Cost analyses have been developed and redeveloped, with different assumptions

deriving differing costs. Throughout the time, the disabled have waited --

some fearing review, some undergoing review,.some appealing the decision to

terminate them# some living, some dying.

It is time to respond.

The APA is grateful to the Committee today for giving us the opportunity

to share our concerns .about the 8SD1 program as it has been affecting the

mentally impaired. Your efforts and those of your staff to work with the APA

and other concerned organizations both in the past and in this session we

hope, will allow substantial and meaningful reform to the SSDI and 881

programs.
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the fee varies from stae to state. A
physician may have t9 request a
fee. since payment processes also
vary among the states.

The DOS uses a team composed
of a disability evaluation analyst
and a physician to make each dis-
ability decisi The DOS analyst.
a nonmedical person with special-
ized training in disability analysis.
will assist in obtaining the appro-
prime medical evidence. The DDS
physician (unfortuna y ot al-
ways a psychiatrist in the case of a
mentally impaired claimant) stud-
ies this evidence. races the degree
of medical impairment, and deter-
mines the functional limitations
unposed by the medical condition.

All disability claims are subject

to a process of sequential evalua.
tion by the wan. In this evalua-
tion. the DOS reviewing physician
determines, from the medical evi-
dence, if the claimant has % condi-
tion that is "not severe." A -not
severe" condition is one that does
ao significanty limit the individ-
uars ability to perform basic work-
related functions or does not sig-
nificantly interfere with the daim-
ant's day-to-day function

If the claimane's condition is
fouad to be oter than "not se-
vere. the reviewing physician
must determine if the claimant has
a condition of such severity that it
precisely matches (mees') or is
equivalent to ("equals') specific
medical findings described in the
'listing of impairmets in the fed-

eral creations. A claimatwhose
condition matches or is equivalent
to these criteria is. on the basis of
medical factors determined
tobedisabled. Ifthecaimat hass
condition whose severity is judged
to fall bet oe a meets or
equals the listing and one that is
considered "not severe." hn the
DDS physician must delineate the
residual fuctionol capaciy (RF)
that the claimant has.

Residual functional capacity re-
fers to those abilities or skills the
claimat ret in spite of the
medical condition. The i
DOS physician describes the
v4ork-rehaved functions the Climk-
sat can do. For example, con the
climant understad. carry out.
and remember simple or Complex

*intructos? Cnhe orshe re-
spod appropriate rto supervi-
sionk. co-worters and job pres-
sures in a work setting? Theassess-
ment of RC by the ane DOS is
to be based on aft evidence in the
claimant 's file, including reports

froms treating p Owias, consul-
m and nonmedical awourc

After the DOS physician ls
completed themediclassessmen,
the DDS analyst d4termines
whether the claimanicis legaly dis-sbled. One ofd hee otomes is

1. A claimant whose condition
is determined medically to ben-oc
severe is considered capabe of
performing wiorkor substantial
gaiu activitymand the claim is
then disallowed.

2. An individual with a -severe-
impaiment dt meets the criteria
in the listing Of impm entsPis
judged to be disable

5. An individual whose coadii-
rion falls between "o severe" and
severe" isassessedoccthe basis of

whether heor she can beexpected
to pe rorm work done in the pas
(usual occuation) or other work
dt exists in substantial numbers
in the nami economy-no nec-
esmrily n the claims' area of
residence. Factors such was the
claim's aMe. education, and vo-
cationial experience ae caken to
consideration.

Defisidost of disabilt
The law defines disability as the
inability to cary out any substao-
tialg ainfWactiviybyre-onof my
medicallyIdeterminable physicelor
mental impairment tha can be ex-
pected to result indeath or'that has
lasedorconbeexpected tolafor
a continuous period of not less
than 12 months. Substmtial sain-
fl activity may be equated wi h
our usual understanding of the
term workc orjob. Technically sub-
stanial sinful activityrefes to
work that involves signfcant and
productive physical or men du-
ties and is done (or intended) for

$-A



PAY Ut pronit.
A medically detemintbl .m-

pJnrtmnt is consdered to result
frum Anatomical. Physiological. or
psyvi.ogical abnormalities that
can be shown by medically accept-
AbC clinical and labormory diag-
nosuc technques. A mental im-
pairmnct music be established by
medical evidence consising of
sgn. symptom. and laboratory
findings (psychological testing).
The einimon of disability estab-
lshed through law is a strict one
thAt in essence means the claimant
is unable to do anty type of work
tha exists in substantial numbers
in the national economy.

Appeal process
Once a decision is made, thC cLaM-
ant receives a written nioice. A
cLuman who is dissatisfied with
the decision may ordinarily appeal
the decision through four levels:

1. Reeidrratim. If a clam -f,
ant requests reconsideration. thi.
decision is reviewed by another
sme disability adjudication team
DDS physicianand analyst). As a
result of enactment of the cmuer-
gency SSD! legislative amend-
ments contained in P.L 97-455, a
face-to-face meeting with a special
heating officer will be included n
reconsideration reviews for benefi-
caurics undergoing continuing dis-
ability review. though noamfor new
,ppl1icAM

2. Hiearinag. if reconsideration
is un Avorabec. a claimant may r-
qut a hearing before an adminis-
traCve law g who, is empow-
-Ird to coasider any new evidence

or witnesses the claimant wishes to
present. Until enactment of P.L
9 ,-455. this was die first opportu-
nity for a face-to-face meting.

J. Rm*rjr. If the decision of

the -aministrative lawt udge is un-
fivorabie, the claimant can ask for
review by the SSA's appeals coun-
cil in Baltimore.

4. Sait. If the appeals council
declines to review thecase, or if
the claimant disagrees with the
council's decision., suit may be ini-
tiated in federal district court.

At each level the claimant ori-
nanily has 60 days from dae of
receipt of the decision to appeal it.
The claimant may be represented
by legal counsel in any step in the
process. A claimant who decides to
aea a decay may seriously
coasier seeking legal counsel.

Coin si disability
review (VIR)
Under Social Security amend-
ments passed by Congress in 9g0.
individuals receiving disability pay-
ments whose disa area n
included inSA'slistof pernanent
disabled will be sub'~e to case
review a leas once everythree
years to see if they continue to
meet eligibilty requirement This
continuingdisabilityreview (CDR)
(formerlyconinui g disa ilit in-
vestigation, or CDI) requires that
the se agency review the claim-
ant's current medical status. The
extent and depth of this medical
investiaion is similar to thac re-
quired for the initial application
Under the anesnisents many indi-
viduass whose tas had nm been
reviewed for a number of years are
now subea to periodic review.

Medical criceria
Physicians who review the disabil-
ity applican's file in the s agen-
cy are guided by federal regula-
cios in determining bow severely
an individudl is impaired. These
criterm ar described in what are

commonly caged the timng of im-
parments or smply -the stings."

Basic to the adjudication of
clam for al medical conditions is
the principle that there must be
objective medical evidence that
permits an independent reviewer
to ascertain the nature, limiting
effects, and duration of an impair-
ment andany resdual capacity to
perform work-related physical or
mental, activities. A determination
cannot-be based on conclusions
from a physician without te ob.
jectve evidence to suppo dse
Conclusions. The psychiatric list-
iags embody-two concepts

There must be Awarsad s
(that is. specific and derailed de-
scriptiou in t b exis
of a mental disorder. ad

Themust be dermemesd evi-
deuce of bow the mental disorder
interferes with the claimant's ab-
ry to function in the everyday
world. The psychiatric listings di-
vide mental impairments into four
categories:

0 Ment Ma rdation
* Functiuoj psychotic disorders

(mood d"sr'ders. schirzoplrenias.
paranooid sraes)

0 Function: I nonpsychotic disor-
4.-*s; p _ .. ophysiologic. neurotic.
and personality disorders. addic-
tire dependence on alcohol or
drugs

* Chronic brain syndromes (or-
gank brain syndromes)

Guidelines for evaluadon
The primary purpose of te psy-
chiatic evaluation for a Social Se-
curity applicant sbouid bet oestab-
lish objectively the extence of a
mental disorder and to describe
any impairment of functioning o-
suling from tha disorder (or corn.-
bination of disorders). The pees-

ce of a mental disorder without
impaired fuznctioning or impaired
funactioning that is a notattcuable
to a mental disorder(fOr eamle.
lifestylechoice), will Wlikly mal,
isa finding dat an individual isnoa
dis

The Dioq ar&a d SsAzaricd
Mama ofMeasclDiem .thrd
editon. (DSM-II) provides a
model for the kind of objectivity
required for the disability report.
Fortnulating a diagnosis under
DSM-1requigrs that therebe
specific objective obserable or
measurable criteria before one can
conclude d a mental disorder is
present. Axs V of DSM-I1 calls.
for assessment of adaptive fun -
doiomg. which is necessary in the
disability report. Elabortion of
the criteria leading to a diagnosis
of a mental disorder and secific
examples da tad to an M V
assessment of impaired funaction-
iag ate both aecessrv for the dis-
ability repot

wlisae initially adjudicated
by individuals who have never
seen the daimanrand whoarege-
evally not specialists in psychaiatry-
Therefoc.it is important to sup-
ply .bjsjift data free of jarg and
ambiguity that willpit the in-
dependent reviewer to ative at a
dearpicture of the aure of the
claimant's condition and its effect
on ficioing. Coadusions o di-
agnmes tw ae not supported by
specific findip cannot be used as
a basis of a disabiit deermina-
ta Sympms aloe we also not
a sufficient basis w determine that
someone is disabed.

Federal regulations require tha
the presence of a mend impi-
mea be supported by symptoms
signs. and laormy findings (lab-
oorrmy findaw pordinar y efer to

1"~~
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psyc ogia esting. -Sign- evi-
dctne reers to descriptions of be-
havior. affect. thoujt, memory.
orit atCion. and contact with real-
ty. Statement such as "This pa-
tienc has a severe ongoing depres-
sion that completely immobilizes
him." ame inadequae. The review-
ing physician mus know wha
symptoms. sigs. and la tory

tan m idcate tha the claimant
is depressed and must cite specific
exampkls of what the claimantcan
t canot do as result of depres-

The disability regulmions ad-
dress four gaeral mesa of func-
tioning in determining whether
someone is disableTbey me:

*Rxstriction of dsaiy activities
*Coastriction of ineet
* Deterioration of persona bab-

its
* Inability to reae to ocbers
tn preparing a disa i epor.

it is essential to describe any limi-
acaons in eacb of these areas. It is

useful to include ia this ssesument
the cliamnc's ability to under-
sand. carry amx, and remember
instructions and %be ability to re-
spond ap aely to supervi-
.. cs€o-wacke ar.d work pres-
sums i a work settqi. citng le-

If cinmts are receiving medi
carson dithaI Ffect-their functioa-
ig. the specific effectsof the med-
ication should also be described. It
would also be ap ppiate ca de-
scribe the clsmms level of funac-
tioning when under Ptes or whe
treatmentis -nteruP 1 ed. IAgsa.
obtve clinicl eI shuld
support any conclsion the physi-
cmn submits. For ,-',what

- havcsuss be pgocipiated
what specific alteration in the
claimeants condididn?

Because mena disorders are
subject to exaerbations and re-
missions, it is also necessary to
describe. as specifically as possible.
any alterations in the claimani-s
condition over ime. The report
ought to include descriptions of
the claimn during periods of
god ad poor functioning. The
duration of the emcerbatios and
remissions' should be included, as
wel as dates and lengths of any

Problem hat lIic the value or
usefidness of disabiliy repot s re
frequently encountered. They in-
dude Confusing termtiology or di-
aoses f ilure to provide specifc
findings th establish the presence
of a mental disorder. failure to
des ribe ck drlo examples
the claman level of octionin
failure to show some link between
the caima me aldisorder and
hisor bertinabiity to funcKtion ade-
quae, and feature to provide sd-
ficient dam to determine if the
claimat will mee the progm
requirement tha mhe ilness can be
expectro be disablingforatleasr
12 momhs.

Terwinolog dm isv geor not
a part of standard nomenclare
should be avoied. For eamnple,
the observation that the claimant
"exhibits very poor e functon-
ing or -poor reality conac" is
meaings o the disabilt re-
viewer. Unless the DDS physician
is provided with the specific 6nd-
ings d led to de coodusioas
the conclusions wil have to be
d or addition medi
report will have tobeobained to
clarify the reasons for dm.

Diagomes that ate not purt of
our sandard nomencla te should
be avoided. Diagnm such as
"pylotc1dm1 - '"---- Ps u-

doneurotic schizaphrenia,. or
"anxiety reaction" may confuse a
reviewer rater than assist in clari-
fying a caimanes condito-. Dis-
noses withourtbte specfi -Snding,
leading to the diagosis have it esiiAnKe to the DDS Physician.
Diagnose wheagiven,. should
conform to OSM-Ill terminology
and be consistent with the fndin
of the report.

Faulty documentation of the ex-
istence of a mental disorder may
include - mentaL ms

. mion incomplete history
of the ilness and the use of coo-
clusioarather than specific 6d-
ingh. It is not unusual for DOS

yIIia ns to fd reports in whih
claimans with condi s dis-
nosed as.s-n, 1, y disorders, epres-
sive disorders, or major psychotic
disorders such as scizopbenia
have an essentially normal mea

exmiarion. If such amen-
ad status examination is rMPoed
to be indicative of the climes
usual condition, ten the DOS
physician islbcely tococldtat
th cdiumast does nam actaly have
a ielly determinable
met sand disregard the digoss

Reports indcain d a coadi-
tion is in remiason Slofrhequenaly
lead wconus. Unless thePee
sdpefrda xphoisiig this b-

sevo.it maybe concluded that
the claimant ham n current pthol-
ogy and is t P"rore nm disabled.
(Ccafiiia about remitted codi
aons bwbeenfoundindiscussions
with SSA oascial and in bm tgs
and constimes a major problem.)

The dimbty program e=ha-
sies the need to have"siV" Cat
substantiate doePesenPeofamed-
ithy de nomle i- st
Thereloe, the imeel stas -.on catries a 8es, deal of

significance in the adjudicative
proce Cocusins uc as "te
chomla himd a lddegreeof
orgaicty" or "moderae anxety"
cm mbe adequately assessed by
thereviewan DOS physician with.

t the actenet or observa-
rw w led to the conclusion

The soundness of disai ity deci-
siom Woulda C e lroae direc-
ly to the aset o which psychiat-
tic reoI comis obiecnvme de-
sacpions Ierthan unsupported
Co clusiomn.

The level of fiuncoig of an
indivudua is ofte poo4do d-
scribed in psychiatric reports.
Commono cooduson that aclaim-
at is "nor able t take care of
himself" or is "never able w et
along with yam" Or "has no in-
meests" mr be questioned be-
conaeoftheir hck ofspciicicy. Of
more help so the DDS physicians
would be 1apemaplesofwhAm
the dcaoma actouofy does or is
capable of doiog on a daft basis.
How do claimants spend their
time? How do they get alog with
othrs How do they rake one of
chairpersonal needs such an food.
clothing. inancme?

The DDS physici mus at-
0m odeeminet eqa disad
wof an individuars finction-

is Sopmmeereports mislead-
iny st chemrsem

in a wide of sc ta ies sichas
S- mC movaescookms sop-
pingor rakcing powicWNWoc-
Cin whe in t theydo sonlr
became they highqy super-
vised. Foe s a who ate in
chilly spevie o hgly mac-
Cired ligimoa. the rai

si should empt o de-
sibe the etto w thic the
dmimmaisapdAeofiemti mad
catlyang out .P. 0es indpea-



ditly. Specific examples drawn
fromst the caimans day-to-day l e
should document ay cocusion

A problem sometimes encoun-
tered in psychtric reports asthe
failure to establish a lisk between
the claimantsimpaired level of
functioning and the sipsof menal
disorder. Someone who is de-
scribed as lvingthe house only
once a week to shop for Sroceries
with a spouse might be considered
to show some restriction on daily
4ctivices For purposes of the dis-
ability progam,. this restriction is
only sianificantifit can be atribut-
-d to a psychiatric condition. Re-

stricted activities due to paranoid
fears have a far different me
than restricted Ativities due t
life-stylepreferene or facto
such as lack of transportation.

It is importadth e connec-
rio between finding on a mentl
status xm and the restrit on of
function be made. For ample, if
. cla nis found onam
to have an extensive dcluons.
system and markedly restricted ac-
rivices, the indedetrviwe
cAnot determine if there is any
relationship between the two with-
u details -o the aure of the

delusional system d th reasons
why the claimant habatrticted ac-
tuvities. herfor the disability re-
port should aetmpt to provide the
data that will help the DDS physs-
Cian link the restricted function to
the psychiatric disorder.

7hw law requires that the inabil-
ity to work be expected to last or
to have lasted for 12 cootiuos
months.Disability reports may
presct problems for the review-
iox physician if they do no give
s-aint detail about the coursof

ke.ausc ay Psychiatric disr-

ders arc subec to exacerbation
and remission the exent and se-
ver of epWdes of the illss
most be described. Reports that
indica only chat a cin was
hospirtie three im e sduringthe
past yar. ot had three manic epe-
sodes during the past yar. are not
adequate. Withoutsome inication
of bow rapidly the claiun t re-
spooded to trea cnc, how deteri-
orated the fiunctinn was during
de acute episodes, and what level
of functiostig wa sati d be.
ween episodes, it is impossible to

detmn e if the duration require-
me=s of the program are met

It should be noted that dere is
an attemptto look at the c 's
ove"a level of funtioning over a
12-month period to determine if
the duration requirement is met.
Periods of relatively good func-
tioning during the period are not
necessarily construed to mesanthat
the clmaw does no mee the
duration reqiremenit

An ouline for an
evauion report
Below is an outline that iudexs
all the necesr components for a
psychiatric report It is fooed by
a sample report based on the our-
fie Subheadings ate recommend-
ed because they reduce render &a
tague sand the possibility that any
par of d report will be msise-

1. lintrouctiot
This section should include basic

e icuion ati on the
claimant name. . se Socil
Security numberand ay other
rekva information.

2. History of present illnes
This suon should dearlyesuib.

sb date of onset and clinical
course. Include vsympoms de-

scribed by the claany hospi-
tadoa drotber ls-iesoo in.
dicatieof chge clinical cond

on 0and choge clinical c eoure
due to specific stresses. Describe
treat m, if my, andarespose to
treaient. Finally,icld an ex-
pictdescrton of the caimes
fuoctoning over the course of the
illness, with exa es. A desrip-
tion of the claima ,s daily activi-
tex. interest habius, saudbility to
related oerd s should be wen o
clarify tbe daaenus fuactioai

3. Pasthismne
This section should idude a brief
relevant description of the lain-
ans history prior to acuw onset of
illness. This description can in-
dude important family history. s
well as any developmuenealor phys-
ical - tha hmdo av contribut-
ed to the current clinical pecture

4. Metad status c m
The meaal st nexuination is
the most significantpurt of the
evauon. This section assit sm
clearly establishing the presence or
absence of manal illness. Presen-rai. of the actualresults of for-
mal testi and dewdescripions
of ws and symptoms esabshan
objective basis for the diambiby
detecninaion. The fisdiagsof the

endstatus examination should
be organized insa kogi sequence
with actual descriptions of behav-
ior and direc quotmatos from the

* cla"imn
This section of the report should

describe the foaowiV

Gkeeal apperie. atitue.
and behavior

Ckenaton
Affect and mbood
Thought content
Ability to abstract calcuhn

Sand mew

Fund of knowledge
In this section it mayg a* be

necIssaryfo the exinpysi-
cias to eplag ,in the ~ne of
the dataobtained. For nwpie, a- pnliso a hanl aim-

ing standad Engsh Froverbs.in
addition, such a Aimamm gn
fully understand questionsoddoet - - ,V66

If it is ;nsPect-ed Ithat a claint
i having dfi cuky became of cul-

,ol, education ,or, phIicAprob
ICmN. that should be des*l stated
s an approPC point in the 4L-

scriptionOftees dof the men-
ad soonusem If an individual
with a hbgh level of edueon
shows itellecwlo and cogaitiv
functoning that seem incomit-
ren with prior acievemen t hen
the en,,er should woe the ai-
ncsnc€ eOf thew e rel.,
S. Summary (din ,os

Tis section tiesgete the in
formation contained in the report,
with any appropriate addition sto
cha* and complete the present
rio. of the findings of the moenel
swas examIfthc itorydoes nor
scude a specific andcomlete
description of dalyactivitiesin-

ceess.pesoalbeouand abiiy
to relate to others that informa-.
tion should be included in this

6. Dins
At this poimanaV-MIuimeDSM-
Ill diosis should be made.
based ounteacontined in the
ea tir sections of the repor, and
shouldbe deadly n ied whasmfor-

7. Prognosis
Hereaclew ttm aftheprog-
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-umof dabty. The prognass
may assi n daermning if the
duration revurcments of dh pro-
gram will be met. The ional for
the stated proPns must be pro-
VNed.

&. Abilityto handle funds
An asscssment f this ability is
r-qured is pAr of the report.

Sample evaluation report
1. Introduction

Mr. X iSSN: Il-1 1-1111)isit2--
ycar-old Caucasian high-schoot
g,-raduate.

2. History of present illness
Mr. X has at af r-yar his-
tory of serious mcen ta cnss. fHe
vaccs that be was hospiuizd four
yars w water "-eing picked up by
the poec" for wdis ririg the
peace." He wais hospitalized 2t
Napa State Hospital for two
months, receiving 20 to 30 mg of
HLA"dola day. Prior to his hospitaj-
c.ittoS, thecClaimant hadbee
working at the post o*.ce as a
iko r.-" lie relates chat he be-
$AM Cincasngly certAin uc "my
co-workers were trying to tre
me out of my J." H-e had fectigs
that "my mind was being con-
trold bw a special devKc placed
under the counter" by Aaohe
L k-kn.d h "they we v folkiwinit
me home At night to continue dis-
turbtag my thin-kin&."

Symptoms became so severe
thAt he "took a week off to rest a
home"w. While At homL, he began
to "he-Ar nsesAt's from people at
work bad-mouthing me." and. he
MatL " ray machine was mstalled

next Joo to my home to turn my
b.Ain to mush." Thenight of his
hosqpta iz con. Mr. X ran ftom his
apartment t'ing to "geCt away froi
the rys," He s pcke-d up by te.

pulike, taken to h county hospi-
ul. and afwr 24 hours traerred
to the state facility named above.

On his r-kac he was referred to
a community mental health cener
for fkw p. Mr. X hascontin"d
to sm a psychiatrist at the center
twice a mon& He has remained
on 2 to 30 mg of Hakil a day
since his hospltliaton

Mr. X has required rehospitat-
izaion on two occasions i nthe pat
two yeam These episodes were
charactard by increased delu-
sions that his mind wasbeing "con-
trolled by outside sources" and by

itamd and confused behavior.
kxh times he was involuntarily

hospitalized at the St h ospital
for one month, with a p e
increase in medica-
tKMs t control severe syinprons.
On release from the hospital, his
medicaom was reduced to 30mg
of Hadd per da. He has ied in
various hotels or cootmieg houses
during the past four years.

Mr. X swes that he "ha not
returned to work because every
time think about it I become
confused and certain they ae at-
tadking my mind." Mr. X currently
limes alome in a romig house and
participates in no organized social
activities. He states that h e does
no talk to the fi ve ocherreients
of the rooming house because
they wan to know too much."

He susa tat he gees along with
thm except for one im when
samene was trying to poison

me" and h t into a ight with
another resident. He denies any
dicucy t netting along with peo-
ple "as long as they kve me
aloe." He would o be more
specific than th He says he occa-
sionally plays checkers with
someone" at a local pak

His usual day cogsismsof setting
up at 10 or II-ammand Sag
instant coffee for brealfist. He
says dt be usually stays in his
room and "ust thiaks" for couple
of hours, Inthe afternoon heoften
Soes for a walk mad returs hme
around 5 p.m. He spends mos of
the restof the time iseing-tothe
radio but sometimes he feel the
radio ganouncer is -uned id" to
him and he wot istts for a few
days. He rarely reads maiesor
newspaper ut sometime will
read aBible.

He ordinarily takes his meA at
a neaby fast4ood rsaurm alHe
occasiocay prepares soup on a
hot plate in his ro=m but he does
o do more extensive cooking

He cakes a shower cmce or twice a
week and does his laundry about
every two or three wceks. he says.
He is able to manae his money
well enough to pay rat put-
chase necessities. He has no con-
tact with his famAy. which includes
his parents and one brother. Says
Mr. X, -Evetry time I go to their
house, I arce with them."

He does not ride public mams-
poration because he becomes e-
treme anxious in crowds and
ferns that omene will jump
me." He walkedto this appoint-
ment today. He continues to coin-
pli about haloina es-
cidy threatening voices at Oights
and he has had modern diffcukyaeet

Increased doses of satipsychotic
medicaton kad to what M-. X
describes as "side ercts." aad be
has rfused increases in dosw o
change of medication.

Mr. X dearies abuse ig al oolor
aki street dugs. Hehas had no

other hospitmi a o medical
truentan d does nam rke am.

3. P his try
Mr. X vs born in c e Son Francis-
co Bay ams. His Sme ad -fi.
there, in tbeir ffies. are alive and

eA. He has one brother, four
yeatsyounger. vwho oredy has
a drinkit s oblemsnd has been
hospicalied on sevel occaion
in am facility.

Mr. X amened Srde sco
and hb schooL However, his aco-
demic perfoumce deerimaed
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Dr. MzaysoN. I'm here to represent the American Psychiatric
Association and its 28,000 members and we are a part of a consor-
tium of more than 40 provider and consumer organizations rer-
senting disabled people affected by the changes and shifts wit
the Social Security Administration's administration of these pro
grams.

The hue and cry about the social security disability income pro-
gram has been ongoing for the past 2 years. The legislation has
been developed, debated, revised, and reviewed. Throughout that
time, the disabled have waited, some fearing review, some undergo.
ing review, some appealing the decision to terminate them, many
living but some dying.

The APA has worked with the Social Security Administration in
ironing out many of the regulatory isues and problems surround-
ing mental disability. Throughout last summer the APA and other
professional organizations began cooperative efforts to rewrite the
listings of impairments that would automatically qualify a patient
for SSDI benefits.

More recently, the Social Security Administration requested that
the APA submit a proposal on the use of its peer review system for
validating and assessing SSDI decisions in mental impairment
issues. Despite such cooperation, many of the concerns we have ex-
pressed in the past persist. In fact, all of the concerns we have ex-
pressed in the past persist. L lation is needed. It is needed to
insure that mentally disabled individuals continue to receive SSDI
benefits and that waste and fraud are eliminated.

The debate would end if key provisions of two bills under con-
gressional consideration-the Social Security Disability Reform Act
of 1983, H.R. 3755, and the disability amendents of 1983, S. 476-
were approved. Numerous studies and court orders support APA's
position that current SSDI review methods, staff and philosophy
need improvement. State and Federal courts have repeatedly over
ruled the Social Security Administration's decisions to terminate
mentally ill patients' benefits and ALJ's have done so in two-thirds
of the appeals brought before them. In fact, that's been repeated
often. But in many jurisdictions for the mentally ill that's closer to
90 percent.

Most recently, Federal District Judge Jack Weinstein, as has
been noted several times, stated that the Federal Government's
methods failed to affect the cost savings sought when the Social Se-
curity Administration accelerated 58DI reviews for mentally im-
paired patients.

In reviewing the facts presented in New York et al. v. Margaret
Heckler, Judge Weinstein s January 11 decision found that the ter-
minations increased the State's burden in meeting these persons'
needs, despite the fact that the social security disability and SSI
programs were enacted, in part, to relieve State and local welfare
burdens. What we see in New York and elsewhere is a shifting of
the burden to the State and locality; not an outright cost savings.
Those figures of $6 billion, whatever the assumptions made, didn't
appear to include the costs shifted to other programs. I would ask
that you, as you did this morning, question the assumptions, but go
on to question what, in fact, the human costs? Who pays? Is it that
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patients go back to work? I don't think so. Not in large measure,
and certZnly not among the mentally ill.

Moreover, as you know, in 1983 the General Accounting Office
studied 40 mentally impaired individuals who had been removed
from the rolls and found 27 couldn't function in their daily living
without a good deal of support, and couldn't work in a competitive
or stressful environment. In the remaining 18 cases, GAO found
that the SSA hadn't had enough documentation to make any deci-
sion, although the made it.

In other words, just 3 years after the GAO report criticizing SSDI
programs for allowing too man false positives into the system, the
so-caled 20 percent, the GAO found that there were too many false
negatives in the system of accelerated reviews; particularly, among
the mentally impaired. The pattern as I have stated before and
our organization has stated before, of only 11 percent of the people
on the rolls being mentally impaired, but over 30 percent of those
thrown off the rols being mentally impaired, speaks of an institu-
tionalized governmental practice of prejudice against the mentally
ill.

Passage of a combination of the two SSDI reform bills would
eliminate many of the current system's flaws. We support a mora-
torium on continuing disability investigations until the Social Secu-
rity Administration rewrites its regulations on mental impairment,
psychiatrists or psychologists evaluate mentally impaired patients
ongoing disability, and a medical improvement standard taking a
full longitudinal look at the person's case history-which better in-
dicates the ability to work than some nonprofessional looking at a
limited array of data-is in effect.

Moreover, we have called for a requirement that would recognize
the cumulative effect of several impairments. The legislation pend-
ing before the House and before this committee requires that SSA
consider the combined effect of all the individuals' impairments
without e to whether any individual impairment considered
separately would be, by itself, severe.

The need for legislation is clear. More than 30 States-not the 9
that was referred to by the Commissioner this morning-have
themselves decided or have had courts decide for them that change
is necessary and have registered their concern by taking unilateral
action with respect to the SSDI program or by imposing a morato-
rium or applying their own evaluation standards. It is time for a
legislative response. SSA not only, has a. nonacquiescence policy
with regard to court orders, it has a nonacquiescence policy with
-regard -to. humanity and a nonacquiescence policy with regard to
fact.

What has .happened in this administration of the periodic re-
views is that without a change in regulation, without a change in
'legislative mandate-other than to conduct the reviews-with
regard to the mentally ill, SSA adopted new standards for what
they consider to be disabled and eligible under the program. They
effected arbitrary changes, for what was once considered disabled is
now considered not disabled. They did that through a change in
their adjudicative climate, through pressuring local offices, through
issuing policy statements without public notice. We do not trust
that, Without legislative action, this may not occur again. In fact,
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there is no assurance that this will not occur again even under
pressure of judicial order, and so we ask as strenuously as we can
that this committee and the appropriate House body put forth leg.
islation along the lines proposed that will reassure the disabled of
this country that they will not be arbitrarily kept from the rolls of
programs for which they have paid for enttitement nor be thrown
off those rolls in an arbitrary way in order, to put it as plainly as
possible, to save money whether mentally ill or physical ill and
disabled people are entitled to that money or are not.

Thank you for your time and attention.
Seuiator HUmz. Thank you very much, Dr. Meyerson.

STATEMENT OF CAROL GARVIN, MEMBER, PUBLIC POLICY COM-
MITFEE, NATIONAL MENTAL HEALTH ASSOCIATION, AIKEN,S.C.

Senator HmNz. Ms. Garvin.
Ms. GARviN. Thank you. My name is Carol Garvin, and since I

am somewhat of a stranger in these areas, I will tell you that I am
immediate past president of the South Carolina Mental Health As-
sociation and am a member of the public policy committee of the
National Mental Health Association. I'm speaking not only for the
National Mental Health Association but also the Association for
Retarded Citizens, and the National Association of Private Residen-
tial Facilities for the Mentally Retarded, as well as for a coalition
of over 40 national organizations concerned about the plight of dis-
abled Americans.

And I would appreciate it, Senator, if my full written statement
could be entered into the record at this point.

Senator Hzmz. Without objection, your entire statement will be
made a part of the record.

Ms. G"vU. Thank you.
[The prepared statement of Ms. Carol Garvin follows:]
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Pwi 8TATXXMN O Ms. CAiOL G0AjV

My name is Carol Garvin, and I am from Aiken, South Carolina. I

am a member of the Public Policy Committee of the National Mental

Health Association and I am Immediate Past President of the

Mental Health Association in South Carolina. The National Mental

Health Association (NMHA) is a citizen organization, representing

approximately one half million consumers and citizens interested

in the treatment and prevention of mental illness and the

promotion of the mental health. My statement today is presented

on behalf of the NMHA.

During the past two years of my volunteer service in South

Carolina, I have become increasingly aware of very serious

difficulties posed to the mentally ill by current Social Security

Disability and Supplemental Security Income Disability programs.

On numerous occasions the hardships imposed by current policy

have been brought to our attention by family members,

professional care-givers, and when they are able to communicate,

people affected themselves. One of the more distressing aspects

of the.problem has been-that people affected have been able to

resume a measure of community living until their disability

eligibility has been denied.

I must emphasize that this is a current and continuing problem.

A few months ago I attended a meeting to discuss current

commitment laws in South Carolina. Also present was the Probate

Judge of Cherokee County. When it was his turn to speak,



198

he said he was indeed concerned about current state law but

that the greatest problem presented by people coming into his

court was losing their disability payments, even though they were

truly handicapped, and that they *did not know which way to

turn.*

Shortly after this, our office received a copy of a letter sent

to one of our Senators by a woman from Spartanburg County whose

husband had lost his disability payments. Of her husband,

diagnosed paranoid schizophrenic, she wrote, 01 think the

judgement on the mentally handicapped is unfair because if you

could just hear and see my husband, not sleeping at night and

crying his heart out because of his situation then you would

understand a little better."

Only two weeks ago I was in a meeting with four community mental

health center directors from my state. Two of them represented

urban areas in South Carolinal the other two represented betweenn

them twelve ruraX counties. I asked them if their clients

continued to have problems with disability. They all agreed

immediately that it continues to be a major problem, and one

said, *It is just so discouraging, because we're talking about

people who are simply too sick to work, but still they lose their

disability."

I have had many confirmations that these problems are not unique

to my part of the country. I mention them to indicate that the

pattern of serious problems with the federal disability system in

the last several years persists, even though the results have

been well documented. In March 1982, the Mental Health Law
I
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Project published the results of careful study of mentally ill

and other disabled persons which showed the large number who had

been very inappropriately terminated from the rolls. Shortly

after that time, the Minnesota Mental Health Asssociation filed a

law suit in federal court on behalf of mentally disabled people,

as a class, in HHS Region V#

The court ruled in that case that SSA must reinstate an estimated

15,000 to 20,000 mentally ill people who were terminated from the

disability program since March 1981. Judge Larson found that the

standards used for evaluating psychiatric disability cases were

"arbitrary, capricious, irrational and an abuse of discretion."

His ruling has now been upheld by the U.S. Appeals Court. As a

result, mentally ill people in Region V who were terminated will

be reinstated,.and must be re-evaluated using improved criteria

(yet to be promulgated). In addition, those who made an initial

application for benefits since March 1981, and who were denied,

must be found and permitted to reapply.

Just recently, in a similar case, a U.S. District Court Judge in

New York ordered SSA to restore benefits to thousands of mentally

ill New Yorkers who lost them since 1980, because of a fixed 1

clandestine policy against those with mental illness." As many

as 62,000 people could be affected by the New York ruling and

retroactive benefits could be awarded worth approximately $125

million.
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Both of these law suits could easily have been avoided. Both now

cause chaos for beneficiaries and for the Administration as it

tries to rectify past mistakes. Yet despite these cases, SSA

continues its discredited policies in other parts of the country.

In addition to the courts, the General Accounting Office has also

found serious flaws with SSA's policies. At the request of

Senator Heinz and. the Aging Committee, GAO investigated policies

for assessing mentally disabled persons. After looking at the

situation in four district offices and examining 75 actual cases,

the GAO investigators found that it is "virtually impossible" for

younger chronically mentally ill patients to meet the medical

listings of impairments issued by SSA regulations. SSA's

policies, which presumed that a mentally ill person whose

condition did not meet the listings could therefore work,

resulted in many inappropriate terminationst according to the

GAO. In addition, GAO found other problems: that insufficient

time is given to developing a psychiatric case (which often

requires more work than the average disability case): that only

10 states have either a psychologist or psychiatrist on the staff

to complete the psychiatric evaluation form that insufficient

assessments are made of an individual's'functioning skills and

that disability examiners are looking for positive signs of

functioning and giving insufficient weight to indications that

the patient cannot function adequately.

States have not stood idly by while these problems persist.
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Despite requirements that they follow federal directions, nearly

half the states have implemented moratoria on further reviews, or

substantially changed the criteria used to assess beneficiaries

(such as, for example, requiring evidence of medical improvement

before a beneficiary is cut from the rolls). These

understandable state responses have helped many individuals who

otherwise would have been adversely affected by federal policy.

At the same time the program is losing its national uniformity.

As a result, beneficiaries rights and chances of obtaining

disability payments depend significantly upon where they live.

This is a situation which cannot continue.

Nevertheless, despite all the well documented case histories,

despite court orders and other measures, despite some changes in

Administration policy, the problems have not yet been dealt with

and cry out for a national solution provided by Congress.

Clearly these problems have been particularly harmful to those

suffering from the debilitating effects of serious mental

illness. As the GAO and the courts have found, the Social

Security Administration relied primarily upon the medical

listings as the basis for a disability decision. Yet the medical

listings, as currently written, do not assess a psychiatric

patient's ability to function in a job. Significant detail has

been provided to SSA by the American Psychiatric Association,

American Psychological Association and other associations of

mental health professionals indicating the numerous problems with

the medical listings. As a result of this law suit, and the
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insistence of these mental health organizations SSA is now

revising the medical listings, and we hope more appropriate

standards will be published sometime in 1984. But this has not

yet occurred.

For those individuals who have a severe impairment, but whose

condition does not meet or equal the medical listings, SSA is

required by law to make an assessment of the patient's ability to

function and make a judgement as to whether the individual's

functioning is such that he/she is able to work. Both GAO and

the courts have found SSA criteria to be totally inadequate.

Ruling in the Minnesota case, Judge Larson found that Oscientific

research and clinical data in the fields of psychiatry and

rehabilitation psychology demonstrate that the Listing of Mental

Impairments does not measure ability to work, and that the

"psychiatric review form is not relevant to determining whether

someone has the residual functional capacity to work." SSA has

not denied this.

These problems, of accurately assessing the ability to work of a

patient with a chronic mental illness, have been addressed in a

SSA sponsored work group which involved mental health and

rehabilitation experts. Totally new criteria, together with a

system which ensures a meaningful work evaluation for these

applicants, are needed. These reforms have not yet been put into

place, however, and SSA continues to use the old, discredited

listings and vocational criteria in assessing all new applicants,

and worse yet, continues to use these discredited criteria to
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terminate beneficiaries already on the rolls.

As a result, unknown thousands of people are being

inappropriately terminated. Secretary Heckler moved, last June--

many, many months after these problems first came to light-- to

exempt from review those patients suffering from a psychotic

disorder. This still leaves many severely mentally ill patients

at risk of being inappropriately terminated. No system has been

suggested nor put in place by HHS to correct these errors.

This situation is all the more serious since mentally disabled

persons constitute a substantial proportion of those on the SSDI

and SSI rolls. Approximately 30% of the 2.3 million disabled

SSI beneficiaries are mentally ill, and about 11% of SSDI

recipients are mentally ill. The combined effect of being

mentally disabled and unable to work is very debilitating.

"Threatening the tenuous hold that these disabled individuals

have had on economic security by removing or denying disability

benefits produces depression anxiety and a sense of hopelessness

which has too often culminated in suicide. I know of such a case

in my home, Aiken County, Judge Larson, in the Minnesota case

cited above, found that members of the class (i.e., psychiatric

patients) had "suffered severe and irreparable harm" as a result

of SSA's terminations.

The impact of erroneous decisions has been extremely serious for

many patients. According to several studies, many have died from
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their disability while appealing a decision by SSA that they had

recovered sufficiently to return to work. Many others have

committed suicide. Appended to this testimony are a few brief

citations of mentally ill persons who have suffered severe

psychological effects as a result of a termination decision,

including many who committed or attempted suicide. I cite these

cases, because there are still some who will tell us that the

situation is exaggerated, or that the problems have been solved.

This is simply not the case, as my earlier remarks should

indicate.

The hardship and economic distress as these people try to keep

from losing everything they have, including their shelter and

personal effects, as they attempt to live without benefits simply

overwhelms the fragile hold many chronically- mentally ill people

have on their stability. Even a successful appeal is a lengthy

process often lasting six months or more, during which profound

anxiety continues. The major relief afforded by continued

payment of benefits during appeal is unfortunately often

destroyed by anxiety over repayment should the appeal be lost.

The information which has come to light as a result of law suits,

data produced by national organizations, by the GAO and by

Congressional committee investigations is devastating. Yet

nothing has yet been done by the Congress to remedy the

fundamental problems in the program.
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The NMHA has worked as part of a very large coalition of

organizations representing disabled people on a set of proposed

reforms to the disability law. NMHA also, as I mentioned

earlier, has worked directly with SSA to bring the specific

problems with the listings, criteria and procedures as they

impact upon mentally ill persons to SSA's attention and to

facilitate a process whereby medical and vocational experts have

worked to produce suggested revised listings, criteria and

procedures. However, we believe substantial legislative changes

are also needed to protect the rights mentally disabled peo_1e,

There are various proposed bills pending before this Committee

which could reform the SSDI/SSI programs. NMHA supports HR 4170

as reported by the House Ways and Means Committee and S 476,

introduced by Senators Carl Levin and William Cohen together with

33 Cosponsors. Both these bills contain important provisions for

reform which we urge the Finance Committee to adopt. Legislation

is needed which incorporates provisions addressing changes both

in standards and in procedures.

The following are the most critical legislative changes. Such

amendments to the law would ensure a fair evaluation for mentally

ill and other disabled persons.



Standard of Review for Terminations of Disability Benefits

A specific standard should be met before a disability beneficiary

is found to be no longer disabled. Many of the current problems

could have been avoided if such standard were in place. The CDI

process has been terminating many disabled persons whose

conditions have not improved and who have been out of the work

force for many years. A clear medical improvement standard

should be met before anyone loses disability benefits.

Exceptions may be allowed for cases where the beneficiary is

working, where medical or rehabilitation techniques enable the

individual to work (as demonstrated by a complete reassessment of

his/her vocational and functional capacity), or where there were

originally clearly erroneous decisions or outright fraud. A

complete reassessment of the claimant must be made, and adequate

medical and vocational evidence collected to clearly demonstrate

that the beneficiary can work before that person is terminated

from the program. In other words, for those already in the

program who are now being reassessed, the burden of proof should

lie with the government to show that this person is no longer

disabled. Under current policies, the burden lies with the

beneficiary who has to prove, once again, that he/she is

disabled.
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The Combined Effect of More Than One Impairment Should

Be Considered

Individuals disabled by more than one serious medical condition

currently are assessed only on the disabling effect of each

condition separately. No attempt is made to judge the combined,

cummulative impact of more than one impairment on someone's

ability to work. This is simply unrealistic, and has caused some

of the most serious adverse decisions in recent years. A new

provision requiring that SSA consider the combined effect of all

the individual's impairments, without regard to whether any

individual impairment considered separately would be considered

severe by SSA standards, is needed.

Moratorium on Review of Mentally Ill Patients

Because of the overwhelming problems with the assessment of

mentally impaired individuals, a complete halt needs to be called

to any further reviews of this group of beneficiaries# pending

publication and implementation of new criteria. As mentioned

above, SSA has instigated work groups to revise both the medical

listings and the vocational evaluation criteria which are used to

assess the mentally ill. These work groups have completed their

assignments and have recommended fundamental and major revisions

to these policies. It is inappropriate and totally unfair to

continue to terminate mentally ill people from the program (in

those areas where courts have not yet halted such a practice)

81-964 0-84-18
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under these outdated listings and vocational criteria. A

complete moratorium, as suggested a year ago by Senator Heinz, is

essential and should be enacted as soon as possible.

Continuation of Benefits to SSDIRecipients While

They Appeal

Legislation to extend the temporary law authorizing payment to

SSDI beneficiaries while they appeal a termination decision

failed to pass the House at the end of the last session. In

place of a series of extensions of.this importaht provision, we

..urge enactment of.such legislation on a permanent basis.

Providing.for continuation of benefits during appeal clearly

helps to ease the severe financial hardships suffered by these

disabled people.

Qualifications of Medical Professionals Evaluating

Mental Impairment Cases

As cited above, the GAO found that few states have either a

psychiatrist or a psychologist to assess mentally ill clients and

to complete the Residual Functional Capacity form. Knowledgeable

psychiatric/psychological consultation is essential to make an

accurate determination about a mentally disabled applicant, whose

disability may not be readily apparent to lay people or to other_

physicians. It is especially critical that a qualified mental

health professional assess claimants who are about to receive an
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unfavorable decision so as to assure that such decisions are

accurate.

Uniform Standards Which Ensure That All Levels of

the System Follow the Same Procedures Which Must Be

Consistent with Federal Law and Publication for Public

Comment of All Standards and Policies.

The totally inadequate system used by SSA to assess the

vocational ability of mentally ill clients did not fully come to

light until documents were released to the court in the Minnesota

class action suit filed by the MHA of Minnesota. AS it turned

'uFFthe beginning of the appallingly inappropriate policy which

presumed that any younger chronically mentally ill person could

work if his/her condition did not meet the listings, was a 1978

SSA memo, part of its update to the manual (POMS). This major

shift in policy, which was complet'ely at odds with recent

research in the field, was issued in secret and there was no way

for mental health organizations to know that this had occurred.

This is an example of why policy changes must be published by SSA

for public review and for public comment. Only routine

implementing instructions should be issued through the POMS. The
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published regulations, representing agency policy then should be

completely binding on all levels of adjudication, including the

Administrative Law Judges. This will then address the problem of

uniform standards for the system, while at the same time ensuring

that those standards are as appropriate as possible.

Compliance With Court Orders

SSA's policy of not following in other areas major court

decisions made in one jurisdicticrn makes for extremely uneven

application of federal policies. For instance, the Minnesota

decision will be applied only in Region V, until or unless

similar decisions are made in all area. This situation leaves

those who have the resources to bring a suit at an advantage over

those who cannot. A provision, such as the one in HR 4170, which

requires that SSA either follow or appeal a court ruling would be

of great assistance in ensuring a nationally coherent and

consistent policy.

Benefits for Those Participating in a Rehabilitation

Program

A number of changes should be made to improve the rehabilitation

of mentally disabled beneficiaries under both $SDI and SSI. At

this time, NMHA supports the provisions in HR 4170, which are
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extremely modest, and which would give rehabilitation agencies

some incentives to serve the SSDI/SSI population. It would also

be appropriate for thL proposed Advisory Council to study and

recommend improved ways of assuring the provision of

rehabilitation services for beneficiaries who might be able to

leave the rolls with the help of such services.

The provisions I have described are all contained in HR 4170,

and most are also included in S 476, although the exact language

may vary. NMHA is not wedded to one particular piece of pending

legislation, but does believe that both these bills contain

essential elements to reform the disability programs.

Until changes such as these are enacted, and as long as the

Administration continues its review and termination process

without regard to an adequate assessment of the capacity of

mentally ill people to engage in substantial gainful employment,

tragedies will continue. For the deeply depressed and

chronically despairing patient who constantly debates the value

of his or her life, withdrawal of benefits can precipitate the

most tragic withdrawal symptoms of all -- suicide.

As a volunteer and a concerned citizen, I petition on behalf of

millions of mentally ill persons -- persons who can't come here

to petition on behalf of their own interests. We ask for no

special considerations -- just benefits to which mentally

disabled people are fairly and honestly entitled.
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In conclusion, I want to grge you to act, and to act very soon.

I believe without a doubt that we have more than enough evidence

that current policies have hindered recovery by handicapped

persons, and must be reformed. What is required is a solution

enacted by Congress, rather than a piece-meal approach. We

cannot defend the current policy on the basis of cost-saving when

we are taking money from truly handicapped people with no

alternatives. On behalf of these, and out of the deep concern I

share with my fellow volunteers across the nation, I urge you to

enact this vital legislation promptly and before this session of

Congress ends.
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Arizona

1. Hale, age 38

Disability - Neurofibromatosis, depressive neurosis

Psy-chological effect - suicide following termination of benefits

CDI Outcome - Benefits restored posthumously

2. Female, age 60

Disability - Disequillibrium, depression, heartfailure

Psychological effect - suicide

CD1I Outcome - Benefits restored posthumously

3. Male, age unknown

Disability - Unknown

Psychological effect - attempted suicide following termination

of benefits

CDI Outcome - Case in appeal

4. Male, age 50

Disability - Cataracts, glaucoma, heart condition, stroke, diabetes

Psychological effect - severe psychological strain, divorce

CDI Outcome - Benefits restored posthumously after death from

natural causes

Arkansas

1. Male, age 56

Disability - Fibrodysplasia

Psychological effect - suicide following benefit termination

\.CDI Outcome - Unknown
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2. ale, Age Unknown

Disability - severe heart problems

Psychological effect - severe depression

CDI Outcome - Benefits reinstated posthumously following death due

to natural causes

3. Female, Age Unknown

Disability - Paranoia

Psychological effect - suicide following mental deterioration

CDI Outcome - Benefits reinstated posthumously

4. Hale, Age 55

Disability - Ten year history of psychiatric impairment

Psychological effect - Attempted murder of wife and children and

attempted suicide

CDI Outcome - Benefits reinstated

5. Male, Age 45

Disability - Unknown

Psychological effect - Severe psychiatric regression (inability to

talk or speak) with resultant depression

CDI Outcome - Benefits reinstated

6. Hale, Age unknown

Disability - Psychiatric impairment

Psychological effect - Severe psychological deterioration

CDI Outcome - Benefits reinstated,

7. Male, Age 35

Disability - Psychiatric Disability
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Psychological effect - Emotional deterioration with violent reaction

CDI Outcome - Benefits reinstated

California

1. Female, Age Unknown

Disability - Psychiatric impairment, inmune system deficiency

Psychological effect - Attempted suicide

CDI Outcome - Unknown at present although the ALJ declared the

claiment disabled. Information available at present

indicates that disability benefits have not been

reinstated

2. Female, Age 26

Disability - Schizophrenia, depression, alcohol and drug abuse, health

destructive behavior

Psychological effect - Deterioration of previous emotional gains,

rehospitalization of five occasions within

six months.

CDI Outcome - Benefits reinstated

3, Hale, Age 43

Disability - Nerve damage to arms, obesity, high-blood pressure,

Arthritis

Psychological effects - Major depressive disorder with memory lapses

and suicidal ideation following termination,

diabetes and development of pet.tic ulcer.

CDI Outcome - Unkniwn
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4. Hale, Age 52

Disability - Heart condition

Psychological effect - Depression, dementia, psychological deterioration

CDI Outcome - Reinstatement following rehabilitation attempt which

determined via work evaluation that he was unable to work

5. Hale, Age 33

Disability - Quadraplegia

Psychological effect Severe depressive reaction following termination

of benefits

CDI Outcome - Benefits reinstated in 1980 then terminated again in 1982.

Suicidal ideation following second termination.

CDI Outcome of second termination unknown

6. Male, Age 42

Disability - Dysthymic disorder

Psychological effect - Deterioration precipitated by elemination of

benefits, diagnosis changed to major depression

with psychotic features, attempted suicide

CDI Outcome - Awaiting AJ decision

7. Female, Age 53

Disability - Involutional paranoid psychosis

Psychological effect -. Psychological deterioration with severe depression

CDI Outcome - Benefits reinstated

8. Female, Age 37

Disability - Alcoholism and depression

Psychological effect - Psychological deterioration with repeated

hospitalization

CDI Outcome - Benefits reinstated on appeal
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9. Male, ASe 40

Disability - Severe depression

Psychological effect - Attempted suicide twice, and subsequent

psychiatric rehospitalization

CDI Outcome - Benefits reinstated

10. Hale, Age 30

Disability - Borderline personality disorder with opiate dependence

chronic severe fluctuating depression, social anxiety

and paranoid tendency

Psychological effect - Suicide

CDI Outcome - Unknown

11. Hale, Age 58

Disability - Unknown

Psychological effect - Successful suicide following two previous

sulcie attempts

CDI Outcome - Unknown

12. Female, Age 30

Disability - Latent schizophrenia and chronic depression

Psychological effect - Attem-ted suicide twice

CDI Outcome - Benefits reinstated

13. Female, Age 39

Disability - Chronic undifferentiated schizophrenia; bipolar

affective disorder

Psychological effect - Hultiple hospitalizations due to exacerbation

of psychiatric impairment (unable to appear at

hearing due to hospitalization)
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CDI Outcome - Benefits reinstated

14. Hale, Age 42

Disability - Unknown

Psychological effects - Suicide

CDI Outcome - Unknown

15. Male, Age 52

Disability - Angina, high blood pressure, multiple heart surgeries,

depression

Psychological effect - Death due to natural causes brought on by stress

CDI Outcome - Unknown

Connecticut

1. Male, Age Unknown

Disability - Paranoid schizophrenia

Psychological effect - Attempted suicide, multi hospitalizations

since termination

CDI Outcome - Result of appeal unknown

2. Female, Age Unknown

Disability - Paranoid schizophrenia

Psychological effect - Severe psychological regression with cessation

of medicine

CDI Outcome - Unknown

3. Female, Age Unknown

Disability - Paranoid schizophrenia

Psychological effect - Attempted suicide

CDI Outcome - Case on appeal
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4. Female, Age Unknown

Disability - Psychiatric impairment

Psychological effect - Psychological deterioration, rehospitalization

CDI Outcome - Appeal denied

5. Hale, Age Unknown

Disability - Unknown (Childhood spent in state institution)

Psychological effect - Deterioration, rehospitalization

CDI Outcome - Benefits denied

6. Female, Age Unknown

Disability - Unknown (psychiatric impairment suspected from

documentation supplies)

Psychological effect - Deterioration, increased anxityL_ tremors,

rehospitalization

CDI Outcome - Benefits denied

7. Hale, Age Unknown

Disability - Paranoia, anxiety, alcoholism

Psychological effect - Rehospitalization which required surgery for

severe alcohol related complications

CDI Outcome - Benefits reinstated

8. 4 of 8 individuals residing in a community transition residence

Disability - Psychiatric impairment

Psychological effect - 4 of 8 individuals experienced accute episode

following termination

CDI Outcome - Benefits of 4 individuals reinstated on appeal, 4 othe

still awaiting decisions on appeal

9s

rs
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Florida

1. Male, Age Unknown

Disability - Unknown

Psychological effect - Miocardial infarction as a result of termination

CDI Outcome - Because of overwhelming evidence that the emotional stress

from the termination precipita-ted the miocarcial infraction,

total and permanent disability benefits were awarded,

Illinois

1. Male, Age Unknown

Disability - Heart disease

Psychological effect - Death due to heart attack following termination

CDI Outcome - Unknown

2. Hale, Age 89

Disability - Back injury

Psychological effect - Suicide

CDI Outcome - Unknown

Iowa

1. Kale, Age Unknown

Disability - Heart disease

Psychological effect - Suicide

CDI Outcome - Unknown
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2. Female, Age 50

Disability - Psychiatric impairment, moderately severe physical problems

Psychological effect - Suicide

CDI Outcome - Benefits reinstated

3. Female, Age late 20's

Disability - Psychiatric impairment

Psychological effect - Seizures, psychological deterioration,

hospitalization, attempted suicide

CDI Outcome - Benefits reinstated

4. Female, Age 34

Disability - Psychiatric impairment

Psychological effect - Deterioration, depression, suicidal ideation,

rehospitalization

CD1 Outcome - Appeal pending

5. Male, Age 50

Disability - Chronic pulmonary disease, severe duodenal ulcer, arthritis,

degenerative disk of the lumbar spine

Psychological effect - Heart attack following termination

CDI Outcome - Benefits reinstated posthumously

Maryland

1. Female, Age 51

Disability - Alcoholism, psychiatric impairment

Psychological effect - Suicidal ideation, physical and mental deterioration

CDI Outcome - Appeal pending
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Massachusetts

1. Male, Age 18

Disability - Mental retardation, severe depression

Psychological effect - Attempted suicide

CDI Outcome - Benefits reinstated

2. Male, Age 48

Disability - Work related injury of unknown diagnosis

Psychological effect - Suicide

CDT Outcome - Unknown

Michigan

1. Male, Age 46

Disability - Back injury

Psychological effect - Suicide

CDT Outcome - Appeal denied

2. Male, Age 49

Disability - Severe diabetes since childhood, blind left-eye, tunnel

vision right-eye, stroke

Psychological effect - Death due to heart attack as a result of stress

suffered by termination

CDI Outcome - Unknown

3. Female, Age 50

Disability - Psychiatric impairment

Psychological effect - Emotional deterioration which resulted in exposure

and frostbite resulting in several toes being
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removed. As an aside, the elderly retarded man

for whom she worked as a housekeeper was found

dead in his home with no hoat and no food.

CDI Outcome - Appeal pending

4. Female, Age Unknown

Disability - Psychiatric impairment

Psychojtvve=*ffect - Emotional deterioration resulting in loss of

25 pounds, attempted suicide and rehospitalization

CDI Outcome - Appeal in process.

5. Hale, Age Unknown

Disability - Schizophrenia, depression, paranoia

Psychological effect - Emotional deterioration

CDI Outcome - Benefits reinstated

6. Hale, Age 28

Disability - Schizophrenia

Psychological effect - Emotional deterioration

CDI Outcome - Appeal pending

7. Hale, Age Unknown

Disability - Psychiatric Impairment

; ychological effect - Emotional deterioration

CDI Outcome - Benefits reinstated

8. Hale, Age Unknown

Disability - Herniated 4-umbar disk

-- Psychological effect - Suicide

CDI Outcome - Unknown

81-4M4 0-84-15



Minnesota

1. Female, Ate 38

Disability - Retardation, personality disorder, obesity

Psychological effect - Emotional deterioration with subsequent autistic

behavior and severe weight gain

CDI Outcome - Benefits reinstated

New York

1. Female, Age 29

Disability - Paranoid schizophrenia

Psychological effect - Suicide

CDI Outcome - Benefits reinstated

2. Hale, Age 42

Disability - Psychiatric impairment

Psychological effect - Emotional deterioration, rehospitalization

(first time in 15 years)

CDI Outcome - Unknown

3. Hale, Age 30

Disability - Psychiatric impairment

Psychological effect - Emotional deterioration resulting in rehospitalization

CDI Outcome - Unknown

4. Hale, Age 62

Disability - Asthma, heart disease

Psychological effect - Depression

CDI Outcome - Benefits awarded posthumously following death due to

natural causes.
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1. Male, Age 52

Disability - Head injury

Psychological effect - Suicide

CDI Outcome - Unknoum

Oregton

1. Male, Age 45

Disability - Polio, paranoid schizophrenia

Psychological effect. - Suicide

CDI Outcome - Unknown

Pennsylvania

1. Female, Age 40

Disability - Paranoid schizophrenia

Psychological effect - Suicide

CDI Outcome - Unknown

2. Male, Age 37

Disability --Cancer

Psychological effect - Suicide

CDI Outcome - Benefits reinstated posthumously

Rhode Island

1. Male, Age Unknown

Disability - Unknown

Psychological-effect - Emotional deterioration, divorce, psychiatric

hospitalization

CDI Outcome - Benefits reinstated
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Tennessee

1. Male, Age 48

Disability - Heart disease, intestinal problems, chest and back problems

Psychological effect - Emotional deterioration

CDI Outcome - Unknown

2. Female, Age 34

Disability - Arthritis, seizures

Psychological effect - Attempted suicide

CDI Outcome - Unknown

3. Male, Age 25

Disability - Dermatological problems

Psychological effect - Emotional deterioration, potential suicide

CDI Outcome - Unknown

4. Male, Age Unknown

Disability - Unknown

Psychological effect - Suicidal ideation

CDI Outcome - Unknown

S. Hale, Age 30

Disability - Unknown

Psychological effect - Attempted suicide

CDI Outcome - Unknown
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Wisconsin

1. Hale, Age 56

Disability - Paranoid schizophrenia

Psychological effect - Suicide

CDI Outcome - Unknown

2. Male, Age 30

Disability - Paranoid schizophrenia

Psychological effect - Emotional deterioration, rehospitalization,

suicidal tendencies

CDI Outcome - Appeal pending

3. Hale, Age 30

Disability - Psychiatric impairment

Psychological effect - Emotional deterioration, rehospitalization

CDI Outcome - Benefits reinstated

The summary of cases from the 18 states listed above details only

those cases in which a documentation of psychological trauma was provided.

There are countless other reports of individuals who have been terminated

from the Social Security Disability rolls, many of whom died while their

appeal was in process. However, they were not included in this report if

there was no clear documentation that the individual had experienced

psychological harm as a result of the CDI process.

Several other writers have spoken of the obvious psychological trauma

experienced by Individuals who have been notified that their benefits have

been terminated. In a letter to Senator Dennis DeConcini, an attorney

from Phoenix, Arizona-stated, "I have personally seen the hardship and

economic distress as these people try to keep from losing everything

they have, including their shelter,-and personal effects... this period



226

Ms. GARVIN. My written statement recounts the long history of
appalling administration of the SSDI and SSI programs. As previ-ous speakers have indicated, we have had r ted congressional
hearings and numerous congressional and other studies over the
past 2 years, all of which indicate a pattern of erroneous decisions
with the most dire consequences. In major court cases, SSA has
been found to be acting outside the law and arbitrarily terminating
thousands of people from the SSDI rolls, and denying the initial ap-
plications of others. Falling congressional action to address these
problems, Governors in about half the States have instituted mora-
toriums or made other substantial changes to the review proce-
dures, as we have noted earlier. And this has left the program in
chaos.

While people die from disabilities for which SSA has denied
them benefits, while others commit suicide, and while still others
suffer enormous emotional and economic hardships, the adminis-
tration, in our view, is tinkering around the edges of the program
and making a few reforms. Now my presence here today is not only
because of this dismal and well documented situation, but because
we have continued confirmation of serious problems. And as ou
noted, Senator piecemeal solutions. And In my rounds as a voun-
teer in South CArolina, I have continuously heard recently of seri.
ous problems that people are experiencing.

While the House committee has reported a - comprehensive
reform bill, this committee has taken over a year to fill the person-
al commitment of the chairman for hearings in early 1983, with
prompt action thereafter. We are very plead at the announce-
ment this morning of the chairman that he intends to report out
the bill because, in our view, disabled Americans are waiting for
justice.
. Not only has the Senate Finance Committee taken no positive ac-

tions on these actions, neither did it take any positive actions in
1983, which was a great disappointment to us, but when Senators
Levin and Cohen offered a compromise for an amendment at the
end of the last session, senior members of this committee activelyoppoe it.

.dR. 4170 is a good bill. It does not contain all of the reforms

that we believe are necessary. But because of cost considerations, it
has had to be scaled down. Nonetheless, the most important reform
provisions remain, provisions based on hours of testimony months
of in-depth study, and miles of newsprint. I'm happytohave the
opportunity to present our views today since we feel so strongly
about them, yet it is past time for hearings. And we have brought
here just part',f the testimony that has been gathered in past
hearig to indicate how much time has been spent on that, and
how slow we have been to move toward solutions.

So we urge this committee to move rapidly.
Senator HmNz. Let the record show that the testimony is easily a

foot high.
Ms. ARvi. Easily. And that's not all we could have brought. So

we urge this committee to* move rapidly to bring a bill to the
Senate floor. And we remain eager to work with the committee on
specific language of such a bill.

Thank you, Senator.
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Senator H=Nz. Thank you very much, Ms. Garvin.

STATEMENT OF JOSEPH MANES, SENIOR POLICY ANALYST,
MENTAL HEALTH LAW PROJECT, WASHINGTON,. D.C.

Senator HEINZ. Mr. Manes.
Mr. MANs. Thank you, Senator. My name is Joseph Manes. I'm

with the Mental Health Law Project. I'm testifying on behalf of
myself and the project, and Eileen Sweeney, who is further down
this table, is the staff attorney of the National Senior Citizens Law
Center.

The Mental Health Law Project is a public interest organization
that represents mentally ill and developmentally disabled persons.
And the National Senior Citizens Law Center is a national legal
service support center specializing in legal problems of elderly poor
people.

The Mental Health Law Project has been involved in three sig-
nificant cases involving mentally disabled persons challenging
their termination from the social security disability and SSI rolls.
And I would like to have my statement inserted in the record, and
I will try to deal with a few issues that have come to our attention
and we are familiar with very briefly.

Senator HSINZ. Without objection, your entire statement will be
made part of the record.

Mr. MANES. Thank you.
[The prepared statement of Mr. Manes follows:]
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Ptm A w SrATmaT or Joam MAN=

We are Joseph Manes, senior policy analyst at the Mental

Health Law Project, and Eileen Sweeney, staff attorney at the

National Senior Citizens Law Center, appearing today at the

written request of Senator David Pryor. We are most appreciative

of the opportunity to appear before the Committee today and to

submit written testimony.

The Mental Health Law Project (MHLP) is a not-for-profit

public interest organization that represents mentally ill and

developmentally disabled persons and those so labeled. The Proj-

ect is primarily funded through foundation grants and individual

contributions. It is also a support center for the Legal Ser-

vices Corporation working with legal services attorneys on prob-

lems affecting their mentally disabled clients, including SSDI

and SS1 issues.

The National Senior Citizens Law Center (NSCLC) is a na-

tional support center, specializing in the legal problems of

elderly poor people. NSCLC is funded by the Legal Services

Corporation and provides support services to legal services at-

torneys throughout the country with respect to the legal problems

of their elderly and disabled clients. NSCLC responsibilities

include working with legal services and aging advocates on the

Social Security and Supplemental Security Income problems of

their clients.

Our testimony will focus on (1) the current problems with

continuing disability investigations (2) a number of issues re-

lated to the standards and procedures utilized by the Social

Security Administration (SSA) in assessing disability and our

recommendations regarding actions this Committee should take to
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remedy these problems; and (3) a discussion of the cost implica-

tions of our recommendations.

In reviewing the issues set forth below, a number of under-

lying factors should be noted. First, with the exception of the

medical improvement standard and the availability of payments

pending ALJ appeal, the problems for new applicants are identical

to those of recipients subjected to the CDIs. 1 Second, the

problems faced by the physically impaired with the system, par-

ticularly those with multiple impairments, cardiac conditions and

difficult-to-diagnose diseases, such as lupus and multiple scler-

osis, are no less severe than those faced by mentally impaired

persons. Third, the changes we recommend are applicable to both

the SSI and OASDI programs. As discussed further in section II

D, -inra at page 31, the Secretary's immediate plans to undercut

the constitutionally protected right of SSI disability recipients

to full and fair hearing before termination of benefits re-

quires that this Committee act quickly to statutorily mandate

that SSr benefits will continue through the administrative law

judge level of appeal. This provision is included in both S. 476

and Title IX of H.R. 4170.

Fourth, we must stress that .the need for legislative action

to correct inequities in the OASDI and SSI disability programs

have not diminished. The changes announced by Secretary Heckler

in June 1983 emphasize, rather than mitigate, this need. Pur-

1. For example, the disability insurance allowance rate has
dropped from 46% in 1977 to only 29% in 1982. Table 10, page 14,
"Staff Data and Materials Related to the Social Security Act
Disability Programs," Committee on Finance, U.S. Senate (Sept.
1983).
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their, the decisions of numerous federal courts and the actions of

over two dozen states to protect claimants and beneficiaries from

BSA's lawlessness only serve to emphasize the need for congres-

sional initiative in this area. We note that the notice for this

hearing focused on the states' actions. This focus is inappro-

priate and will not solve the underlying problems. Many of the

states have felt obligated to act precisely because the Congress

has not.

Finally, we join with others today in stating our belief

that another simple extension of benefits through the AU appeal

level is inadequate. That extension only serves to delay the

inevitable illegal termination. Substantive changes must be made

in the standards which BSA is applying in these cases. we see

Title IX of H.R. 4170 or S. 476, with certain modifications which

will be discussed below, as the most appropriate congressional

response to these problems.

I. THE STANDARDS UTILIZED BY SSA IN EVALUATING DISABILITY

SHOULD BE CHANGED.

In our experience, there are essentially five problems in

the area of standards which currently are creating the greatest

hardships for disabled beneficiaries and applicants:

A. SSA's insistence on terminating benefits despite the
absence of medical improvements

B. SSA's failure to consider vocational factors in
assessing whether an impairment is severe

C. SSA's refusal in many cases to consider the combined
effects of multiple impairments

D. SSA's failure to consider the existence of pain and the
effect which debilitating pain has upon the ability to
perform substantial gainful activity; and



E. SSA's failure to properly evaluate the impairments and
limitations of mentally disabled individuals.

The following is. a brief discussion of each problem area.

A. SSA should be required to continue benefits unless
there is evidence of medical improvement or that the
original decision was clearly erroneous.

Numerous courtshave issued rulings requiring SSA to have

-evidence of medical improvement or to-demonstrate that the origi-

nal decision was clearly erroneous before terminating disability

benefits. 2 This has been the. positi-on of courts in SSI, SSI

Grandfatheredd* and DI worker's disability cases. Other courts

,have ruled that once a person has been found to be disabled#

there is a presumption that he/she remains disabled and that SSA

has the burden ofproving that he/she is no longer disabled. 3

SSA has issued "rulings of non-acquiescence" in at least two of

these cases, 2&ti and iua.4

It is worth noting that SSA already applies the "medical

improvement" analysis in two contexts: First, in determining

whether any individual whose impairment is on the list of

2. Be, for example, Linnegon U flatba, 641 F.2d 1340 (9th
Cir. 1981)t LlmJmn xigQ hw ,gMIker, 691 F.2d 966 (l1th Cir. 1982);

.Huag .yAML aibaiker, 552 P. Supp. 104 (S.D. Pa. 1982); 8±ngez
.tgn v_ &b.xniker, 551 F. Supp. 715 (E.D. Pa. 1982); Shba y.

bei wkge, 536 P. Supp. 79 (N.D. Pa. 1982)1 Dek.ut y. "-jSLhjgaikgx,
No. 81-0070-C (N.D.W. Va. 1982); DulIyL f.blhiei.ke, No. 81-
0004-C (N.D.W. Va. 1982); TrUJI1.a y. Hgklar, No. 82--1505 (D.
Colo. August 16, 1983)1 fXAhiXLv. ilck1gr, No. 83-0202-C(K) (N.D.
W. Va. November 14, 1983).

3. au, for example, L"zmin Lal t Hklar, No. 82-A705 (3d Cir.
August 18, 1983); Pat . .fLbX.LIkr, 669 F.2d 582 (9th Cir.
1982)1 LIukzt . ,bxgbikgr, CCH Unemp. Ins. Rptr. • 17, 933(c) (D.
Miss. 1981).

4. Social Security Rulings 82-10c (rLnneg9,) and 82-49c (Patti).
H.e2isue of SSA's non-acquiescence is discussed, ±nfta, at pp.
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Permanent disabilities' (and is thus exempt from CDI review)

will be reviewed despite the exemption. Second, the notion of

"medical improvement" is the bapis for BSA's system' of "diarying"

cases for reviews. If SA staff believe that an individual's

condition is likely to improve, his/her case will be Odiaried*

for a particular time, at which a review will take place. In

other words, GSA utilizes the concept of medical improvement when

it is likely jAg to be beneficial to recipients (in terms of

continuation of their benefits), but not when it could assist the

recipient to retain eligibility. In addition, BSA is familiar

with the concept of medical improvement, since it was applied

regularly for a lengthy period ending in 1976.

The numerous court decisions and BSA's own current use of

the medical improvement standard raise serious questions about

BSA's alleged need to study the issue further (as proposed in

June 1983 by Secretary Heckler).

we are aware of some interest in the Senate to include an

extra exception to the medical improvement provision contained in

S. 476: Where GSA finds that persons can perform their previous

work, it will not be required to apply the medical improvement

test. While this has a certain simplistic appeal to it, we urge

this Committee to resist its inclusion in legislation for the

following reasons. First, much like the current *severity" test,

discussed in the section immediately following, this test creates

a vague standard open to arbitrary application and abuse by GSA.

If nothing else, the history of the past three years should have

taught all of us that BSA's discretion must be limited in order



233

to assure that the disability program, as it is conceived by the

Congress# will be properly administered. If this exception is

included we foresee SSA utilizing it aggressively to avoid the

application of the medical improvement test. Second, there is a

package of exceptions to the medical improvement standards in-

cluded in S. 476 and H.R. 4170. The standard will not be applied

where (1) the person is now workings (2) medical or rehabilita-

tion techniques are available which allow a person to work de-

spite his/her unchanged medical condition; (3) the original de-

cision was in error, or fraudulently obtained or (4) new or

improved diagnostic techniques reveal that the impairment is less

disabling than originally believed. If a beneficiary is truly

able to perform his/her previous work, one of these exceptions

will apply. The Committee should consider the Ways and Means

Committee's approach of including in its report on H.R. 4170 a

discussion of ability to engage in prior work as a factor SSA

should consider in determining medical improvement.

Should the Committee decide to include a "prior work" excep-

tion, we recommend that it specifically state that the Secretary

must have "clear and convincing* evidence that the person can

perform his/her prior work. This standard would serve to reduce

the potential for abuse while leaving the Secretary free to

utilize any of the other exceptions described above.

B. and C. SSA should be required to consider vocational
factors and the combined effect of all impairments
in assessing severity of impairment.

In 1982, SSA denied or terminated 40.2% of the DI disabilty

cases it adjudicated on the basis of "slight" (read "non-severe")
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impairment. 5  In 1981, the figure was even higher: 45.2.6 The

figures for SSI are unavailable but are likely to be comparable.

These high rates of denial and termination result from two

factors:

(1) SSA fails to consider vocational factors in assessing
severity of impairment.

(2) SSA refuses to consider the combined effects of "non-
severe" impairments in assessing severity.

Each factor is discussed below.

(1) SSA fails to consider vocational factors in assessing

severity of impairment.

Under SSA's sequential evaluation process, the finding of

non-severity is wholly medical; no consideration is given to the

vocational factors (age, education and work experience). See 20

C.P.R. S 404.1520(c). SSA has taken the position that Congress

intended that there must be a solely medical assessment initial-

ly. Further, SSA claims that it would be extremely burdensome

for it to have to perform vocational assessments where the person

only has a very minor impairment, characterized as the "stubbed

toe" argument.

42 U.S.C. S 1382c(a) (3) (B) provides that in order to be

eligible to receive SSI, a person "shall be determined to be

under a disability only if his physical or mental impairment or

impairments are of such severity that he is not only unable to do

5. "Background Material and Data on Major Programs Within the
Jurisdiction of the Committee on Ways and Means," Committee on
Ways and Means, U.S. House of Representatives, WMCP: 98-2, p. 79
(Feb. 8, 1983).

6. id.
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his previous work but cannot, considering his age, education, and

work experience, engage in any other kind of substantial gainful

work which exists in the national economy." Here, the "severity"

standard incorporates both the medical and vocational factors.

Identical language is provided in 42 U.S.C. S 423(d)(2)(A). In

the last few years, there have been many court decisions uphold-

ing SSA's determination that the claimant did not have a severe

impairment. However, it does not appear that the plaintiffs

challenged the validity of SSA's procedure for applying the "non-

severe" step. In srraggA y L .hWeikeJ, 559 F. Supp. 100, 103 (M.

D. Tenn. 1983), the court held that SSA could not separate out

the medical from the vocational:

Thus, it appears that Congress fully intended
that the severity of clinically established
impairments be considered in relation to the
vocational'prospects of the individual. A
non-severe finding, with nothing more, does
not comply with this statutory requirement.

The Scruggs decision addressed both Titles II and XVI (SSI). 559

F. Supp. at 102.

SSA has itself wholly undermined its "stubbed toe" analysis,

effectively eliminating it as a basis for concern. In Lof to yL

fighbei, 653 F.2d 215, 217-18 n.1 (5th Cir. 1981), the court

refers to SSA's introduction to the 1979 regulations which in-

cluded the sequential evaluation process:

The Secretary observed that:

"In most cases that involve an impairment
that is not severe, the vocational
evaluation guides can be applied as
efficiently as can the nonsevere impairment
principle. Most cases of this kind do not
require extensive investigation of a
person's vocational background in order to
evaluate them under the vocational
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guidelines. We can decide many cases of
this type on the basis that a person can
return to his or her most recent
occupation." The Secretary is currently
studying the feasibility of revising this
regulation.

Of course, the burden is on disabled individuals to prove that

they cannot perform their past relevant work. It is not until

after that step that the burden shifts to SSA. As a result, the

cost of properly including a vocational assessment is low, while

assuring that those entitled to receive full vocational assess-

ments receive them. SSA said "most," not all, would be picked up

at the past relevant work stage. The others are entitled by

statute to a full vocational assessment.

Neither S. 476 nor H. 4170 will solve this problem. The

Ways and Means Committee "notes that the Secretary has already

planned to re-evaluate the current criteria for non-severe im-

pairments, and urges that all due consideration be given to

revising those criteria to reflect the real impact of impairments

upon the ability to work." ("Report of the Committee on Ways and

Means, U.S. House of Representatives on H.R. 4170," No. 98-432,

Vol. I, p. 414.) We recommend that the Finance Committee take

the Scruggs approach and require SSA to include the vocational

factors in evaluating "severity." However, at a minimum, we urge

the Committee to take the approach adopted by the Ways and Means

Committee, with one addition: SSA has been Ore-evaluating" the

severity step since 1979, see the Lofton citation, ura. There-

fore, we recommend that the Congress mandate that SSA complete

its "re-evaluation" within three months of enactment of the
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legislation and submit a report to the Congress at that time

which specifies any changes it has made in the severity step.

(2) SSWrefuses to consider the combined effects of "non-

severe" impairments in assessing severity.

SSA has taken the position that it will not combine the

effects of "non-severe* impairments in assessing severity. In

Social Security Ruling # 82-55, SA stated

Inasmuch as a nonsevere impairment is one
which does not significantly limit basic
work-related functions, neither will a
combination of two or more such impairments
significantly restrict the basic work-
related functions needed to do most jobs.
However, when a nonsevere impairment(s) is
imposed upon a severe impairment(s), the'
combined effect of all impairments must be
considered in assessing RFC.

SSA's own regulation is even worse. 20 C.P.R. S 404.1522 pro-

vides that SSA "will consider the combined effects of unrelated

impairments only if all are severe and expected to last 12

months.*7

The result of the application of either the regulation or

the ruling is that many severely disabled individuals are being

denied benefits or having their benefits terminated because SSA

fails to acknowledge the existence of some or all of their im-

paiements and fails to consider the impact of these impairments

upon their ability to engage in substantial gainful activity.

7. While SSR 82-55 can be read as a liberalization of the regu-
lationt its content has been SSA's policy for some time. This
presents an excellent example of a situation where SSA should
have utilized the public notice and comment procedures of the
Administrative Procedure Act. Had it done so, it might have
developed a policy very different from the current policy which
excludes consideration of numerous impairments.

1-4M4 0-84-16
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Both S. 476 and H.R. 4170 address this problem well. Each

simply requires the Secretary to consider the combined effect of

AU impairments in assessing severity. This does not in any way

modify the disability test set forth in the statute but assures

that all disabled individuals will receive full and fair consid-

eration of the effects of all of their impairments. We note,'

however, that the version of S. 476 considered by the full Senate

in November 1982 made the effective date for this provision

January 1, 1985. There is no excuse for delaying application of

such a necessary. reform in the disability programs. The delay

simply perpetuates the damage suffered by those individuals re-

viewed this year. We therefore stress the importance of provid-

ing the earliest effective date possible for this provision.

D. SSA should be required to consider all evidence of the

existence and degree of pain.

Despite its logical relevance to the issue of disability,

"pain' is a concept foreign to SSA. While it is discussed in

SSA's regulations: it has been stripped of its meaning to the

point where it no longer exists as a factor to be considerd in

most, if not all, disability evaluations. For example, in Social

Security Ruling 82-55, SSA identified a number of impairments

which it has determined to be "non-severe." In doing so, SSA

stated that it had presumed a level of pain for each condition.

OIn formulating. these examples, the potential for severe and

prolonged pain has been considered. These conditions are not

expected to produce severe and prolonged pain." In other words,

in its designation of "non-severe" conditions, SSA ha categoric-



289

ally eliminated consideration of pain even if the applicant

presented proof of severe and prolonged pain.

Further, in Social Security Ruling 82-58, SSA limited the

consideration of pain further than that set forth in its own

regulations. 20 C.F.R. S 404.1529 provides:

If you have a physical or mental impair-
ment, you may have symptoms (like pain,
shortness of breath, weakness or nervous-
ness). We consider all your symptoms, in-
cluding pain, and the extent to which signs
and laboratory findings confirm these symp-
toms. The effects of all symptoms, including
severe and prolonged pain, must be evaluated
on the basis of a medically determinable
impairment which can be shown to be the cause
of the symptom. we will never find that you
are disabled based on your symptoms, includ-
ing pain, unless medical signs or findings
show that there is a medical condition that
could be reasonably expected to produce those
symptoms.

Despite the rule that it will consider pain if there is evidencee

of *a medical condition that could be reasonably expected to

produce those symptoms,' SSA added an extra test in SSR 82-58:

Symptoms will not have a significant
effect on a disability determination or
decision unless medical signs or findings
show that a medical condition is present that
could reasonably be expected to produce the
symptoms which are alleged or reported.
However, once such a medical condition (e.g.,
disc disease) is objectively established, the
symptoms are still not controlling for
purposes of evaluating disability. Clinical
and laboratory data and a well-documented
medical history must establish findings which
may reasonably account for the symptom in a
particular impairment. Objective clinical
findings which can be used to draw reasonable
conclusions about the validity of the
intensity and persistence of symptoms and
about its effect on the individual's work
capacity must be present. For example, in
cases of back pain associated with disc
disease, typical associated findings are
muscle spasm, sensory loss, motor lose and
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atrophy. There must be an objective basis to
support the overall evaluation of impairment
severity. It is not sufficient to merely
establish a diagnosis or a source for the
symptom.

H.R. 4170 (Section 902) requires SSA to have the National Academy

of Sciences conduct a study of the issue of pain and report back

to the Congress by April 1, 1985. SSA's opposition to this

provision is based in its apparent assumption that any objective

study would recommend that pain be considered as one aspect of

each individual's impairments, as well as suggest evidentiary

mechanisms for establishing the existence of pain.

S. 476 takes a very different. approach which, on its face,

we believe to be an improvement over SSA's current practices. S.

476 requires SSA to focus on proof of the existence of pain, not

the underlying symptoms. It is our understanding that this

approach was developed after consultation with pain specialists

who believe that the existence of pain, not its connection to an

underlying condition, is the appropriate approach to take in

assessing the effects of pain. We would support this approach.

However, we believe that SSA has erroneously interpreted this

section of S. 476 to essentially codify its current abusive

practices. This conclusion is drawn from the actuary's estimate

that the pain provision will have no impact on DI costs. Unless

there is explicit legislative history supporting the original

intent of S. 476, we fear that the provision will result in

greater confusion on the pain issue. Without legislative his-

tory, if the provision is enacted and SSA merely continues its

current practices, it is reasonable to expect that there will be

numerous lawsuits challenging SSA's interpretation.
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We therefore recommend the S. 476 definition of pain with a

clear statement of the intent of the provision. Failing that,

the Committee should adopt the study approach of H.R. 4170,

specifying in its report that the several circuit court of ap-

peals decisions regarding pain which are favorable to claimants

will remain in force until the Congress acts to put a statutory

standard in place.

E. SSA has not properly evaluated the impairments and

limitations of mentally disabled individuals.

Our testimony here is based upon MHLP's experience as coun-

sel for the plaintiffs in three class actions in Minnesota, New

York and Utah. These cases involve challenges to the Social

Security Administration's termination from the disability rolls

of mentally disabled recipients. In the case of kn tAJ RiAt

Association al MinnegtYAyL. Syl.aikal, 554 F. Supp. 157 (D. Minn.

1982), aLL.I, 720 P.2d 965 (8th Cir. 1983), a federal district

court ordered SSA to revise its standards for determining mental

disability and re-evaluate all cases of denial or termination of

benefits to mentally disabled persons. A similar result was

recently ordered for a New York class, r±.L p UN ZXrk y. k

1AIr No. CV-83-0457 (L.D.N.Y. Jan. 11, 1984).

MHLP's research in these cases has consistently demonstrated

that the Social Security Administration short-circuits the Social

Security Act and its regulations during the conduct of continuing

disability investigations. SSA communicated a new standard to

its regional offices and state agencies: Mentally impaired

claimants under the age of 50 who did not meet SSA's %Listing of
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Impairments" were pDesumd capable of at least unskilled work.

This presumption almost invariably resulted in denial of disabil-

ity benefits. In its preliminary. 'ruling in int-Al liaAlth Asg as
Ciatlon .o Minnesota y,,, Schweike, the -court found that OSSA has

.no medical, vocational or other empirical or scientific basis for

presuming that a mentally impaired person whose condition does

not meet or equal the Listing retains the residual functional

capacity to work.". The court-issued a far-reaching injunction,

applicable to the six states-in the Chicago region, against

continued%application of this presumption. The court ordered SSA

to restore-benefits to all mentally disabled persons who were

adversely affected by CDIs since March 1981 and to re-evaluate

their eligibility.

Documentation of almost identical practices in Utah (.L. y.

Sbhaeiker) and New York cases demonstrates that the policy of

presumption was not the "aberration" SSA claimed in its defense,

only practiced in the Chicago region, but a firm national SSA

policy -- one which has been in place for several years. As

early as August 1978, the chief consulting psychiatrist in the

New York- regional office, Dr. Anne Geller, wrote: "It is clear

that whether a claimant can withstand the stress of work or not

is never a consideration. Unfortunately these are the guidelines

we have to follow even though common sense and psychiatric exper-

ience dictate otherwise." She went on to say, "I therefore

conclude that in younger workers medical-vocational allowances

are not considered when the impairment is psychiatric." [Inter-
U

nal memorandum, N.Y. Regional Office, August 24, 19781 The

federal district court in City o1 kln X.L found that the "evi-

0
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dence of the fixed clandestine policy against those with mental

illness is overwhelming." Slip op. at 17. In Utah, NHLP has

completed a review of all initial applications by mentally im-

paired persons over a two-and-a-half-year period. we found n2

cases of a disability finding based on a medical-vocational

evaluation.

We believe that such neglect of the required sequential

evaluation process can be corrected only through legislation.

H.R. 2987, sponsored by Congressmen Shannon and Stark, required a

realistic evaluation of each claimant's ability to work. For

mentally disabled individuals, section 104 required a work eval-

uation, at an actual or simulated work site. Section 105 pro-

hibited the practice of improperly equating the capacity to do

sheltered work with ability to hold a competitive job. We en-

dorsed these requirements.

The Ways and Means Committeet however, considered but de-

leted these legislative requirements from the provisions of R.R.

4170 in favor of report language. The report reads:

The committee is also concerned that the
evaluation of the person's ability to work be
made in a context that accurately reflects the
capacity to work in a normal, competitive
environment. Such an evaluation does not
necessarily require a full 'work evaluation"
by a vocational expert in each case, although
such evaluations are desirable and should be
used wherever feasible where the additional
information provided by such evaluations
would be helpful in deciding close cases.
The committee particularly urges that such
evaluations should be used if at all possible
in cases of mental impairment, where
necessary to aid in determining eligibility
in 'border-line" cases, at the point in the
sequential evaluation process where such



evaluations would normally be done under
current policy.

It is also important in such cases to
evaluate the person's entire work history,
rather than to examine only recent evidence
of work activity, in order to determine
whether the person can really engage in sub-
stantial gainful activity. The committee
emphasizes that in any evaluation of work
activity# the presence of work in a sheltered
setting or workshop cannot in and of itself
be used as conclusive evidence of ability to
work at the substantial gainful activity
level. Such work may be used in conjunction
with other evidence that the beneficiary or
claimant is not disabled but benefits should
not be denied simply because of sheltered
work experience.

We recommend. that the Committee adopt the requirements em-

bodied in sections 104 and 105 of H.R. 2987. Failing that,

however, we urge the Committee to endorse the report language of

H.R. 4170 cited above.

An issue related to the determination of ability to work is

addressed in section 3 of S. 476. This section requires SSA to

consider the complete medical and vocational history of the

applboant, including all evidence in the file from prior evalua-

tions. In situations of long-term illness -- particularly chron-

ic mental illness, which often follows an erratic course -- SSA

has-mistakenly accepted temporary improvement as representing an

end of the disability. We endorse this provision.

II. A'NOMBER OF SSA'S PROCEDURES MUST BE IMPROVED, CHANGED OR
OTHERWISE REVISED.TO ASSURE THAT APPLICANTS' AND RECIPIENTS'
CASES ARE HANDLED EXPEDITIOUSLY AND FAIRLY.

There are a number of procedural problems which this Commit-

tee should address. These includes
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A. SSA's failure (and refusal) to follow the Administra-
tive Procedure Act (APA) in issuing new policy and
changes in policy.

B. SSA's refusal to follow circuit courts of appeals
decisions, instead "non-acquiescing';

C. BSA's failure to issue regulations for the states to
utilize in consultative examination referrals or moni-
toring the process;

D. SSA's proposed inappropriate implementation of the
face-to-face interview for SS1 recipients at the recon-
sideration level of review.

Each of these problems is briefly discussed.

A. Statutory language should make clear that SSA must
follow the public notice and comment requirements of
the APA.

Despite the fact that BSA, as with all of HHS, has been

under the Administrative Procedure Act since 1970 by order of

then-Secretary of Health, Education and Welfare Elliot Richard-

son, BSA persists in ignoring its obligations pursuant to the

APA. In particular, SSA issues new policy directives at low

levels of the agency without first having published the changes

in the PedarAI giat*g. and obtaining public comment. SSA's own

regulations admit to this practice. 20 C.F.R. S 422.406(a)(4)

specifically states that the *Social Security Rulingswinclude

*statements of policy and interpretations which have been adopted

but have ngLJ been published in the Federal Registerw (emphasis

added).

There is a very definite need for uniformity of decision-

making between the various levels of review within BSA. Appar-

ently recognizing that use of the lowliest of SSA documents to

issue policy (such as the Program Operations Manual System
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(POs), Informational Digest, and quality asurance "returns"), 8

may not be acceptable to the Congress or the courts, SSA in the

past year has moved toward utilizing the "Social Security Rul-

ings* as the source of all policy. As noted earlier, rulings

contain policy never published in the PedgrAl Register or the

federal regulations. They have also been the vehicle for SSA's

formal rulings of non-acquiescence (discussed below).

The rulings are not the answer to SSA's or beneficiaries'

problems with the system. The public notice and comment process

is well suited to BSA's needs.

Due to the size of the Social Security and SSI programs,

there are many individuals and organizations with substantial

expertise whose opinions and suggestions should be considered,

with the likely result of changes or modifications being made in

proposals. For those rare instances when an emergency exists and

there is no time for public comment before implementation, the

APA permits issuance of final regulations. For the rest, it is

generally more useful for SSA or any agency to receive comments

before a proposal is implemented, before the agency is locked in

administratively to a particular program or approach.

We have no reason to believe that the process for issuing

policy changes will be any longer or shorter than the time which

SSA currently takes to issue proposed regulations, Social Secur-

ity Rulings or other memos. In some cases,the time seems to

vacillate wildly, depending upon BSA's motivation. For example,

in August 1982, SSA issued interim final regulations exempting

8. fit MgJtLeaJ Hlt Assoc±t±on gn linaeagtA y. &bMeolkk, 554
f Supp. 157 (D. Minn. 1982), £Ufd, 720 P.2d 965 (8th Cir.483).
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burial trusts from resources in SSI, long before a somewhat

similar statutory provision had even been enacted, but only

shortly after the plight of an elderly woman, Mattie Dudley,

became national news. At the opposite end of the spectrum, it

appeals that some of the rulings issued by BSA in the past year

were in the drafting stages for at least a year. Given these

fluctuating time frames, there is no excuse for not seeking and

obtaining public comment. Proof of BMA's capabilities in quick

drafting and issuance of materials was provided to us in somewhat

unusual fashion in September 1982. On September 20, 1982, SSA

issued a "delayed implementation transmittal' to all SSA staff. 9

In that transmittal, SSA informed local SSA offices that it

expected to obtain authority, through either the 1983 appropria-

tions bill or a continuing resolution, to suspend its obligation

under S 206 of the Social Security Act, 42 U.S.C. S 406, to

withhold 25% of a back award to assure that a private attorney's

fees are paid. The 18-age, alngle-apAced memo detailed how this

policy would affect even fees already awarded but not yet paid.

SSA had no legislative authority for the transmittal when it was

issued nor did it ever receive it. Yet, M=1.n Lhe expectation

that it would obtain such authority, BSA staff churned out one of

the most detailed, comprehensive documents it has issued in

recent years. We can only conclude that, when motivated to do

so, SSA can streamline its process and easily obtain the benefit

of public comment. We encourage this Committee to require SSA to

utilize the APA fully rather than simply acquiescing to its

9. SSA Pub. No. 68-0203910 (September 20, 1982).
ing policy. Both S. 476 and H.R. 4170 contain provisions which
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current sluggish, inverted mechanisms for creating and establish-

meet this goal.

B. SSA should be required to follow the decisions of the
.,circuit courts of appeals unless they are overruled by
the Supreme Court.

NSCLC has addressed this problems in some detail in previous

testimony before this Committee in August 1982. The basic prob-

lem is that SSA refuses to follow circuit court precedent even

where it fails to appeal. Despite the arrogance and illegality

of SSA's policy of non-acquiescing in the decisions of circuit

courts of appeals, SSA persists in defending it and continuing

its use.

SSA's non-acquiescence policy takes two forms. Oner, SSA

issues "Social Security Rulings* in which it will set forth a

circuit court's decision and then state that "SSA holds that" it

will not follow the court's order (emphasis in original). This

is known as "formal non-acquiescence." Two, SSA simply ignores

many decisions of circuit courts with which it disagrees, "infor-

mal non-acquiescence." This has happened on subjects such as the

consideration of pain, weight to be given a treating physician's

report, consideration of the cumulative effect of impairments and

evaluation of alcoholism. Regardless of the form, the practice

should be eliminated.

At least four courts have now considered the issue and have

ruled SSA's practice null and void; SSA is bound to follow the
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law of the circuit.10

In LOgu, the court stated, "[Flor the Secretary to make the

general assertion that a decision of the Court of Appeals is not

to be followed because she disagrees with it is to operate out-

side the law." As a result of this court's order, approximately

72,000 individuals terminated from the OASDI and SSI disability

programs who reside within the Ninth Circuit are now entitled to

have their cases redetermined under the standards enunciated in

Unnaugn v. aJushs, 641 F.2d 1340 (9th Cir. 1981), and RAW X&

=xehikex, 669 F.2d 582 (9th Cir. 1982).

A statutory prohibition against SSA's non-acquiescence pol-

icy is critical. Without it, SSA will continue to hold itself

"outside the law." Two concerns are sometimes raised when. SSA's

non-acquiescence policy $s addressed. Pirst, doesn't the IRS

issue rulings of non-acquiescence? Second, if SSA is to be

nationwide program, shouldn't it be administered uniformly?

The Internal Revenue Service does have a non-acquiescence

policy. However, it is very different and more sensible than

SSA's. For example, if the IRS issues a ruling stating that it

non-acquiesces in a circuit court's decision, that ruling is

applicable gUtag that circuit. The IRS will follow the circuit

court's decision within the circuit. $SA, of course, issues its

ruling of non-acquiescence to assure that no one within the

10. Lo e Y. B ~k1 a , No. 83-0697-WPG(T) (C.D. Cal. June 16,
F-3-, appeal filed in the Ninth Circuit on relief issues only,

argued December1983, stay pending appeal on one portion of the
district court's order granted by Justice Rehnquist, September 9,
19831 6e1@rk. X y. hwgbeiketX, No. 2-61R (W.D. Wash. January 28,
1983)g Q =, f ghwaikM, No. CIV-82-693-PCT-VAC (D. Ariz. Decem-
ber 14, 1982)1 Hollingsworth jr.. , No. N81-0035C (E.D.
No. March 3, 1983).
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jurisdiction of the circuit court will follow the court's deci-

sion.

On the question of nationwide uniformity, it should be noted

that the policy considerations in support of nationwide taxation

policies are no less substantial .than those favoring nationwide

standards in Social Security. In Calif ano L. Xamaaki, 442 U.S.

682, 669 (1979), SSA informed the Supreme Court that it would

follow the decisions of circuit courts of appeals, regardless of

whether a class had been certified. -"Restricted judicial review

will not have a detrimental effect on the administration of the

Social Security Act, the Secretary says, because he will appeal

adverse decisions or abide (by) them within the jurisdiction of

the courts rendering them." Further, in-the same case, in an

effort to avoid certification of a nationwide class, SSA argued

f= the need for diversity of circuit court opinions:

(The Secretaryj argues that a nationwide
class is unwise in that Lt Lfoxecloaa
resae-,, consideration JhA ILA=faua by
Other federal courts and artificially
increases the pressure on the docket of this
Court by endowing with national importance
issues that, if adjudicated in a narrower
context, might not require our immediate
attention. 11

We understand that the Secretary is relying heavily upon a

recent decision. of the Supreme Court, United atAtna v.L 52

U.S.L.W. 4019 (U.S. January 10, 1984), as alleged support for her

position that she is free to ignore circuit court precedent. Her

11. 442 U.S. at 701-02. SSA cannot have it both ways. Based
upon its own representation, SSA is not really that concerned
about the uniformity issue.
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reliance upon this decision is highly inappropriate and should be

rejected by this Committee.

In ,endout the plaintiff, a Philippine national, sought to

bind the Immigration and Naturalization Service (INS) to a pre-

vious district court opinion, in the Northern District of Califor-

nia ruling against the INS on the same issue as Nendoza raised.

The first case had been brought on behalf of a class of 68

individuals, which did not include Nendoza. The INS never ap-

pealed the district court decision in the first case to the Ninth

Circuit. However, when Nendoza's case came up, INS decided it

disagreed with the earlier decision and opposed his application

for naturalization. When Mendoza challenged this action in fed-

eral district court In the Northern District of California, the

court found the INS to be collaterally estopped from relitigating

the issue because the issue had been decided in the earlier case

and INS had never appealed. The Ninth Circuit agreed. However,

the Supreme Court reversed, Justice Rehnquist writing the opin-

ion. The Court held that the federal government cannot be bound

by the judicially-created doctrine of collateral estoppel. In

reaching the decision, the Court stated that *A rule allowing

nonmutual collateral estoppel against the government in such

cases would substantially thwart the development of important

questions of law by freezing the first final decision rendered on

a particular legal issue. Allowing only one final adjudication
p

would deprive this Court of the benefit it receives from permit-

ting several courts of appeals to explore a difficult question

before this Court grants certiorari." 52 U.S. L.W. at 4021. We
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think that our conclusion will better allow thorough development

of legal doctrine by allowing litigation in multiple forums."

1A, at 4022.

jendo~ does = address the federal government's ability to

ignore circuit court of appeals precedent. The Supreme Court

looked only at the issue of district court decisions. Its deci-

sion contemplates the benefits to the Court of numerous circuit

courts of appeals decisions on an issue before it decides to take

review. In fact, it is our understanding that the INS already

follows the practice we urge the Committee to adopt here: The

INS follows circuit court of appeals precedent within that cir-

cuit, urtess and until the Supreme Court holds to the contrary.

Nothing in the non-acquiescence prohibition contained in

H.R. 4170 or S. 476 prevents the Secretary from seeking reversal

of a circuit court decision even within that circuit. There will

always be a subsequent case in which she can.raise her challenge

for the first time in district court. Meanwhile, she remains

bound, within that circuit, to the earlier circuit precedent.

For example, the Secretary is now bound by a medical improvement

standard in the Ninth Circuit as a result of P tti, s2pxa; Finne-

g.On, ajjIu: and Lopez.,m rVa which obtained classwide relief

based upon Finnegn and Pktt. If the Secretary decided that she

wanted to relitigate the medical improvement issue, the next time

that an appellant filed .a challenge in district court to a deci-

sion terminating benefits, the Secretary would not only argue

that there was evidence of medical improvement (the inne.an/

.Patti Lopez test), she would also argue that, in addition, she
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disagreed with the standard and seek a decision supporting her

position.
1 2

H.R. 4170 provides that SSA-will be required to acquiesce

only in cases djglr4 Af.e the date of enactment of the bill or

in which the time to appeal has not expired at the time of

enactment. While we do not believe that this language is in-

tended to prevent courts from enforcing earlier circuit court

decisions, it would be more helpful if the bill itself simply

required SSA to follow all circuit court decisions until such

time as it appeals and prevails or a case on the same issue is

decided to the contrary by the Supreme Court. This will ensure

that SSA follows the many important circuit court decisions which

it today ignores on issues such as pain, alcoholism, obesity, the

weight to be accorded a treating physician's report, and the

ALJ's obligation to assist an unrepresented claimant.

H.R. 4170 also includes language which could be interpreted

to provide SSA with an automatic stay of a circuit court's order

12. Any arguments by the Secretary that this would be difficult
because she cannot initiate this litigation [only the individual
whose benefits are terminated or denied would be able to file
suit, 42 U.S.C. S 405(g)] should be rejected. First, there are
approximately 39,000 cases currently pending in the federal
courts involving appeals from the Secretary's decisions. In FY
1983, more than 22,000 new appeals were filed. In earlier years,
before the effect of the CDIs was felt at the district court
level, the numbers were lower but still substantial 1980,
5,000; 1981, 7,293; 1983, 7,883. Source: LAHonnftL .eckle,
No. 4-83-40 (D. Minn. November 22, 1983). Therefore, there will
always be cases in which the Secretary can raise her challenge.
Second, to the extent this limits the Secretary, appellants
suffer a like disability each time the Secretary decides not to
appeal any unfavorable district court decision and instead simply
ignores it. This is the Secretary's general practice. Virtually
all circuirt court of appeals decisions in Social Security dis-
ability cases result from appeals taken by individuals after a
district court has upheld the Secretary's original decision deny-
ing or terminating benefits.

81-964 0-84--17
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any time it files an appeal with the Supreme Court, until the

Court disposes of the case. We believe that this will unneces-

sarily increase the number of appeals which SSA files in the

Supreme Court and will result in claimants and recipients being

denied the benefit of helpful court decisions for many months, in

some cases over a year. We recommend that this language be

deleted from the bill. If substitute language is required, we

recommend a provision that SSA is obligated to implement the

court's order unless it seeks and obtains a stay from either that

court or the Supreme Court, as provided foe in Federal Rules of

Appellate Procedures 41(b) and Supreme Court Rule 44.

Subject to the same types of concerns raised above with

regard to H.R. 4170, we also endorse the acquiescence requirement

of S. 476. However, we disagree strongly with the language

contained in the version of S. 476 presented to the full Senate

in November 1983. In that version, if the Secretary wished to

ignore a circuit court decision, all she would have to do is

notify the Congress and publish the fact in the Federal £ngigter.

While language was included which indicated that nothing in the

provision was intended to preclude courts from requiring the

Secretary to follow the circuit precedent, it is absurd that

disabled people, often indigent and unrepresented, should be

expected to sue the Secretary again and again in federal court in

order to require her to follow an earlier decision of the circuit

court of appeals for that circuit. This will simply perpetuate

the injustices which currently exist for those without the econ-

omic, emotional or physical wherewithal or without the knowledge

that SSA treated them illegally who do not appeal to federal
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court. In other words, "justice" at the SSA administrative level

will not be the same as that meted out by a district court in the

circuit. As the Ways and Means Committee has stated:

The committee can find no reason grounded in
sensible public policy to force beneficiaries
to sue in order to obtain what has been
declared by the Federal court as justice in a
particular area. Such a policy creates a
wholly undesirable distinction between those
beneficiaries with the resources and forti-
tude to pursue their claims, and those who
accept the government's original denial in
good faith or because they lack the means to
appeal their case. 13

We therefore recommend that the Committee adopt either the

language in H.R. 4170 or.in the original version of S. 476,

subject to the amendments noted above.

C. SSA should be specifically required by statute to issue
regulations governing the use and monitoring of consul-
tative examinations (CE).

Section 304 of PL 96-265, the Social Security Amendments of

1980, provided that the Secretary of HHS "shall promulgate regu-

lations specifying, in such detail as he deems appropriate,

performance standards and administrative requirements and proce-

dures to be followed in performing the disability determination

function in order to assure effective and uniform administration

of the disability insurance program throughout the United

States." When SSA issued proposed regulations governing the

federal-state agency relationship, it did not mention consulta-

tive examiations or set standards for their utilization. This is

do despite the substantial administrative costs incurred in pay-

13. "Report of the Committee on Ways and Means, U.S. House of
Representatives on H.R. 4170," Report No. 98-432, Vol. I, p. 431.
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ing for CEs, over $137 million in 1981 alone. 1 4 (As the number

of CDI reviews increased ineach of the last two years, it is

likely that this figure grew substantially in 1982 and 1983).

The problems with the CE process have been documented at

numerous earlier hearings before the Ways and Means C.)mmittee,

including those focusing solely on the volume provider CE prob-

lems. We are aware that SSA has prepared a sheet which describes

in general terms administrative actions it has taken in this

area. While it is not possible for us to tell from the sheet

whether SSA has made significant changes, the calls to our of-

fices regarding the poor quality of CE decisions have not been

reduced. Further, there is no mention of the issuance of regula-

tions.

We are aware of lawsuits being filed against HHS, state

agencies and CEs by the surviving spouses of disabled workers who

died shortly after a CE said they were not disabled and SSA

terminated their benefits. It is unfortunate that such suits

must be filed, particularly for the disabled worker who cannot

regain his life, but if SSA does not regulate this area and

improve the quality of CE evaluations it is reasonable to

expect that the litigation in this area will increase.

We support the language included in H.R. 4170 requiring SSA

to issue regulations on the CE issue.

14. Statement of Sandy Crank, Associate Commissioner for Opera-
tional Policy and Procedures, Social Security Administration,
"Volume Providers of Medical Examinations for Social Security
Disbility Programs," Ways and Means Committee, Serial 97-27, p.
22 (September 21, 1981).
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D. Face-to-face interviews at the reconsideration level of
the review: SSA's actions with regard to SSI.

Currently, when disabled SSI recipients receive a notice of

termination, they are entitled to appeal directly to the ALJ

level and to receive benefits pending appeal at that level.

Unlike DI cases, there is no intermediate "reconsideration level"

of review. In PL 97-455, Congress required the Secretary to

install face-to-face interviews at the reconsideration level in

DI cases. In her proposed rules establishing this process, the

Secretary has stated that she intends to create the same process

for SSI disability cases. 48 Federl Rggiatgr 36831 j ug.

(August 15, 1983). This might be tolerable, except that the

Secretary has also decided to pay benefits only through this new

reconsideration level in SSI cases, rather than through the ALJ

appeal.

Unfortunately, while benefits pending appeal are constitu-

tionally mandated in welfare programs, see Gkoldbegg yv. JHeill, 397

U.S. 254 (1970), this requirement has never been codified for SSI

purposes. The requirement currently exists only in the SSA

regulations governing SSI. Both S. 476 and H.R. 4170 contain a

provision which will require SSA to pay SSI (and DI) benefits

through the ALJ level. We strongly endorse this proposal.

Policy reasons dictate against the Secretary's proposal to

pay SSI benefits only through reconsideration. The new face-to-

face hearing process suffers from numerous deficiencies which

render it inadequate to provide the due process prior hearing

mandated by Goldbgrq. For example: (1) SSA will not permit the

beneficiary to subpoena witnesses at the reconsideration level.
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48 Fed. Reg. 36835. In Goldberg y. L1jJ, 397 U.S. at 270

(1970), the Supreme Court specifically held that due process

requires that welfare recipients "must . * be given an opportu-

nity to confront and cross-examine the witnesses relied upon by

the defendant." (2) SSA supervisors, not present at the hearing,

will be permitted to reverse the hearing officer's decision

before it is issued. (3) The hearing officer will be permitted

to rely upon hidden witnesses, by consulting with "experts" by

telephone but not informing the beneficiary. (4) SSA does not

intend to provide reasonable access to the case file prior to the

hearing. (5) The summary of the evidence which will be included

in the decision will be prepared before the hearing by someone

other than the hearing officer, raising the likelihood that the

hearing officer will not carefully review the evidence. This

possibility is increased by the short time periods permitted for

each case by SSA. 15

After the comment period had expired on the proposed regula-

tions for implementation of face-to-face interviews at the recon-

sideration level, Commissioner McSteen informed the states that

they, not SSA, would conduct these interviews. Despite this

radical change, SSA does not intend to issue new proposed rules.

Instead, pursuant to an opinion from its Office of General Coun-

sel, SSA plans to issue the final regulations shortly, without

the benefit of public comment on the critical state procedural

issues. We urge this Committee to investigate this matter and to

request the Secretary to delay issuance of final regulations

15. Items (2) through (5) are derived from materials obtained
from SSA through the Freedom of Information Act. We will be
happy to submit documentation upon request.
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until she has properly sought and obtained public comment on the

state procedural issues.

III. SECRETARY HECKLER'S JUNE 1983 PROPOSALS DID NOT ADDRESS THE
PROBLEMS FACED BY MOST DISABILITY BENEFICIARIES SUBJECTED TO
CDI REVIEW.

The following is a brief discussion of each of Secretary

Heckler's recent proposals along with our concerns about each.

A. SSA has identified new categories of "permanently
disabled" individuals who, by virtue of this
recategorization, will be exempt-from CDI review.

We welcome any effort to identify more disabilities as

permanently disabling. However, it is very important that the

Congress focus on the types of impairments which SSA began in

June 1983, for the very first time, to identify as permanently

disabling. The additions to the list includes1 6

* Ischemic heart disease with chest pain of cardiac origin

* Parkinsonian syndrome, with disturbance of movement, gait,

or station as required by the applicable listing (at any

age, not just over age 59)

* Anterior poliomyelitis, with interference in swallowing,

breathing, speech, or motor function as described in the

applicable listing (at any age, not just over age 59)

* Chronic brain syndrome (organic brain syndrome) with

manifestations as required by the applicable listing

16. Source: "Emergency DI/SSI Instructions," OC-83-145 (1027),
IT-159-83, June 11, 1983 ("corrected copy").
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* Functional psychotic disorders if institutionalized in a

licensed mental hospital for past 12 months without releases

that would indicate improvement

* Mental retardation, with IQ of 60 to 69 and another physical

or mental impairment

It is troubling to imagine that anyone, much less SSA, had

difficulty in determining that these impairments were permanently

disabling. Yet, from March 1981 through May 1983, SSA reviewed

the cases of individuals with exactly these impairments and, we

believe, terminated many of their cases. Given this SSA action

so late in the review process, SSA should be required to go back

and review the cases of recipients whose benefits were terminated

who suffer from impairments just added to this list. As noted

earlier, this category has the benefit of a medical improvement

standard not available to the vast majority of OASDI and SSI

beneficiaries. If they had originally been in that category, in

all likelihood, their benefits would still be being paid. But,

those who did not have the benefit of the medical improvemennt

standard were often told instead that their impairments were "not

severe." These cases that were terminated should be reviewed

immediately and benefits should be reinstated.

B. SSA will propose legislation that benefits be continued
through the reconsideraiton level of review and that
SSA will be required to review state agency decisions
denying benefits as well as allowing benefits.

The problems with providing aid pending only through the

reconsideration level are discussed earlier in our testimony.

Further, while the terms of PL 97-455 are temporary, this propo-
ssal represents a cut from the current payment scheme.
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We agree that it would be helpful for SSA to review state

agency denials as well as allowances, It is our understanding

that SSA is already doing that to some extent. This proposal was

first made one year earlier at the Social Security Subcommittee

of Ways and Means' hearing on March 16, 1982, by then-Commis-

sioner Svahn.

C. SSA will "study" whether changes should be made with
regard to evaluation of severity of impairment and
possible use of a medical improvement standard.

These issues are discussed earlier in our statement. The

time for "study" of these issues was exhausted long before June

1983. SSA has been involved in litigation on these issues and

has lobbied the Congress with regard to various formulations of

solutions. In addition, it has ongoing familiarity with the

"medical improvement" standards. The Committee should adopt the

provisions of H.R. 4170.

D. SSA will no longer rely upon the computer "profile"
currently used to identify cases for CDI review and
will instead use a random sample.

We believe that in June 1983, eliminating the profile was a

hollow gesture. The profile was weighted for younger workers

with high earnings before they were disabled. As a result, after

over two years of use, it had generally already exhausted its

usefulness. While SSA pointed out that the profile weighed

factors such as age and previous earnings and therefore would

continue to move up the age and down the earnings scales, they

were not able to state how many people would benefit from the
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shift. Over two years into the process, there probably was no

difference between the profile and a random sample.

E, SSA will "pause" CDI review of 135,000 people who
suffer "functional psychotic disorders" while SSA
reviews the standards it has been utilizing in these
cases.

A moratorium or pause on the CDI reviews of mentally

impaired individuals' cases makes sense if one looks at the 50%

appeal rate to the ALJ level in the first year of the CDIs. We

assume that his rate was so low not because SSA was accurately

deciding cases but because confused people, largely with mental

impairments, were not protecting their right to appeal. Recent

court decisions requiring SSA to reopen decisions where mentally

impaired individuals failed to appeal support this analysis.
17

The Secretary's proposal raised two concerns. First, it

seems inappropriate to distinguish among the mentally impaired.

Further, as a practical matter, if SSA's decisions as to who will

be entitled to a "pause" are based upon its often poorly devel-

oped records, SSA is likely to deny a pause where it should be

granted.

Second, we are concerned that any pause or moratorium for

the mentally impaired not simply result in more physically im-

paired people's cases being rushed through the CDI process. It

would be helpful if SSA simply reduced the overall number of CDIs

which it expects to complete this year.

17. See, for example, Penngr y./ Schweiker, No. 82-5337 (3d Cir.
February 28, 1983); EAIS W .& . weiker, 556 F. Supp. 10 (N.D. Cal.
1981); irittingha m . kg Ikx, No. 82-4632 (E.D. Pa. February 7,
1983).
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IV. THE COSTS OF H.R 4170 OR S. 476 ARE WITHIN THE RESERVES
AVAILABLE TO THE DI TRUST FUND,

We are well aware of the concern this Committee has ex-

pressed about the costs of the disability reform legislation. We

are all as citizens concerned with the solvency of the Social

Security trust funds. We would make several observations, how-

ever, about the cost of disability reform legislation.

1. While we all concede eliminating some of the inequities

in the disability determination process and improving the stan-

dards for determining disability will cost.money, the amount that

S. 476 or H.R. 4170 will cost over the next five years varies

greatly depending upon the estimator. The Social Security actu-

aries estimate that Title IX of H.R. 4170, if enacted on January

1, 1984, would cost $4.1 billion over the next five years. The

total cost includes $2.6 billion in DI trust fund expenditures

and $1.5 billion in added costs to Medicare, SSI and Medicaid.

The CBO estimators calculate a total cost of $1.5 billion over

the same five-year period, consisting of $1.1 billion in DI trust

fund costs and about $400 million for other related programs.

The major areas of difference between the two are the estimates

of cost for the new medical improvement standard, which CBO

estimates will cost $1 billion less than SSA does, and the impact

'of the legislation on administrative costs, which CBO estimates

to be about $300 to $400 million less than the SSA figures. CBO

assumes there will be fewer CDI reviews in future years, result-

ing in less frequent application of the medical improvement

standard. CBO also assumes that the face-to-face hearing at the
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initial level of CDI review will result in fewer appeals to the

ALJs so that administrative costs will not increase as substan-

tially. These are certainly reasonable assumptions. CBO has had

a creditable track record over the past eight to nine years, as

does SSA, of course. We do not know which of the estimates will

turn out to be closer to reality. But, we submit, there is no

particular reason this Committee should automatically elect the

SSA cost estimates over those of CBO. (Similar differences in

estimates exist with respect to S. 476.)

2. In developing its proposals, the Ways and Means Commit-

tee exercised extreme care to assure that the total costs of the

bill, using the actuaries' estimates, did not result in balances

in the DI/OASI trust funds dropping below the 15 percent level.

Provisions of major importance to the disabled, including those

dealing with severity of impairment, pain and face-to-face inter-

views, were deleted or significantly modified to keep the bill

within available balances. The House bill is fiscally respon-

sible.

3. The savings to the DI trust fund since the beginning of

the CDI process in March of 1981 have far exceeded the estimates

of savings developed by the Reagan Administration when it first

came into office. The famous Stockman bluebook of April 1981,

containing revisions to the Carter budgetA.projected savings to

the DI trust fund of $750 million from "improved administration"

over the period FY 1981 to 1983. In July of 1981 the trustees'

report projected the DI trust fund costs incorporating the "im-

proved administration" standard. According to the trustees, "the
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(DI) recovery rates were assumed to be 20 percent higher than

those of the period (1976 to 1979), thereby allowing for the

assumed effect of the disability amendments of 1980." In fact,

the "recovery" or termination rate as a result of CDI reviews

turned out to be 47 percent in FY 1981, 45 percent in FY 1982 and

43 percent in the first three quarters of FY 1983. The termina-

tion rates can be believed only if one is willing to accept an

error rate in the DI program approaching 50 percent, meaning that

almost one of every two persons on the DI rolls is there improp-

erly. Objective observers reject the conclusion.

In their 1981 report the trustees also made the following

reasonable assumption about the initial award rates. They said,

"Although disability awards declined by approximately 5 percent

during 1980, age-sex specific incidence rates were assumed to

increase over the period 1981-2000 to a level about 15 percent

higher than the average for 1978-80 and to remain constant there-

after." In fact, in 1981 and 1982, initial awards continued to

decline to from 4.1 awards per 1,000 insured workers in 1980 to

3.6 awards per 1,000 insured workers in 1981 and 3.0 in 1982,

historic lows in both years.

We now have the actual expenditures for FY 1981, 1982 and

1983X and can compare the Stockman-Trustees estimates with the

actuals. Rather than $750 million in savings (after adjusting

for the cost effect of legislation not anticipated in the trus-

tees' report), the DI trust fund experienced reduced expenditures

totaling $3.4 billion for those three years, more than four times
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the amount of savings expected.1 8 Concomitant savings to Medi-

care, Medicaid and S81 were also achieved. The difference of

3tLrbillion in unanticipated savings in the period 1981 through

1983Aequals the additional costs of H.R. 3755 over the next five

years even using the higher SSA estimates. The point we are

making is that disability insurance recipients have been grie-

vously and in many cases permanently damaged by the heavy-handed

and illegal application of the CDI reviews. Savings were

achieved by violating the DI statute and SSA's own regulations.

It is equitable that in a rough way a portion of the money

illegally taken from DI beneficiaries be returned over the next

five years through a more reasonable administration of the disa-

bility statute.

18. The details of the estimate of savings are as follows:

Trustees' Report
7/2/81 II B Est. Actual DI

FisaYear of DI O Outlays Diffrence
(Dollars in millions)

1981 17,547 17,280 - 267
1982 19,235 18,035 -1,200
1983 20,616 18,279

Total Difference -3,804

Note: The Trustees' Report estimates do not include the savings
to the DI program resulting from the Omnibus Budget Reconcilia-
tion Act of 1981 (PL 97-123, December 29, 1981) and the Social
Security Amendments of 1983 (PL 98-21, April 20, 1983). These
savings are estimated to be about $400 to 500 million in 1982 and
1983. These are partially offset by the cost of the extension of
benefits through ALJ review (about $100 million) in PL 97-455
(January 12, 1983). On a net basis, therefore, the legislative
changes reduce the savings resulting from the CDI reviews and the
tightened eligibility requirements for initial applicants by
about $400 million.
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CONCLUSION

The problems in the federal disability programs are serious

and extensive. H.R. 4170 or S. 476 with modifications, if en-

acted, will remedy the most grievous of these problems. We urge

this Committee to act quickly to bring one of these bills to the

floor for full Senate consideration.

Thank you for providing us with this opportunity to testify.
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Mr. MANES. This morning, there was some discussion about the
disability insurance program being a runaway program and the
costs having escalated beyond all anticipated levels. I think it's
maybe more useful, rather than looking at the dollars of' the pro-
gram, to look at the number of people who come on the rolls, and
trying to assess whether in those terms the program is a runaway.

If you go back to 1975--and using the staff document put out by
the Finance Committee called staff data and m trials relating to
the social security disability proram-in 1975, according to table
4, there were 7.1 awards mae for every 1,000 insured persons in
insured status. In that year, 7.1 per thousand went on the rolls.
That was the high point in the disability insurance program of new
awards. In 1976, 1977, 1978, the number of new awards started
dropping. And by the time that Congress had enacted legislation to
try to deal with problems they thought were existing in the pro-
gram, the program was fairly well under control. By 1980, the
number of new awards had dropped from 7.1 to 4.1 per thousand 5
years earlier.

The legislation the Congress enacted and the way it was imple-
mented had simply accelerated a process which was going on prior
to the enactment of the 1980 amendments. By 1982, the number of
new awards has dropped to 3.0. I understand that it has crept up in
the first half of 1983, but it is still at a historically low level.

Another statement that was made this morning was about in pe-
riods of economic difficulty, people search out the disability pro-
grams and try to get on the rolls. In 1982, a year in which there
was a great deal of economic difficulty, the number of new applica-
tions for disability was 160,000 fewer than in 1981, and over
250,000 fewer than in 1980. Slightly over 1 million people applied
for disability insurance in 1982, a period when unemployment
reached double-digit numbers.

I think it's clear that there is little relationship between the
status of the economy and the numbers who apply for disability.

This morning you requested information about how much money
has been saved in the disability program as a result of the CDI's. I
tried to do my own calculation in advance of your question, and the
information appears in the last few pages of my testimony, and I
would like to read it.

The savings to the DI trust fund since the beginning of the CDI
process in March 1981 have far exceeded the estimates of savings
developed by the Reagan administration when it first came into
office. The famous Stockman blue book of April 1982 containing re-
visions to the Carter budget projected savings to the DI trust fund
of $750 million from improved administration over the period
1981-fiscal years 1981 through 1983. In July 1981, the trustees'
report on the DI trust fund projected the trust fund costs incorpo-
rating this improved administration standard. According to the
trustees who assumed recovery rates of 20 percent higher than
those in the period 1976 to 1979, thereby allowing for the assumed
effect of the disability amendments of 1980, and allowing for some
increase in new awards, which they felt would turn around and
start upward starting in 1980, they projected costs of $17.5 billion,
$19.2 billion in 1982, and $20.6 billion in 1983.
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In fact, over those 8 years, the cumulative costs, using the actual
data from the Treasury statements, turned out to be $3.8 billion
less than the trustees assumed in 1981. And that $3.8 billion is
after taking out $750 million for their assumed effect of the disabil-
ity amendments of 1980. ,

It's clear that this savings was achieved not by adhering to the
reasonable assumptions that the trustees made in 1981 of a 20-per-
cent termination or recovery rate, as they call it, and slight in-
creases in initial allowances, but rather through a 47-percent ter-
mination rate in 1981, 46 percent in 1982, and 45 percent in 1983.

What those termination rates in those years imply is that the
Social Security Administration was in error in almost one out of
every two awards it made in prior years. An error rate of almost 50
percent in a program as respected as the Social Security Adminis-
tration programs have been over the past years is not to be accept-
ed. Respected observers object that that is a natural or reliable
figure.

The courts have also, as has been discussed this morning, have
found that the social security has violated the law and its own reg-
ulations in the way it has applied the CDI's. In the case in which
we were involved with in Minnesota-the Mental Health Associ-
ation of Minnesota versus Heckler-the courts gave us authority to
oversee the implementation of the court's order putting back on
the rolls the mentally disabled persons who had been terminated
from that March 1981 to December 1983,

We have monitored that process. So far of 4,000 re-reviews of
mentally disabled persons terminated in that period, 53 percent
have been put back on the rolls by DDS by the review process.
These are of the 4,000 who had been terminated and had never ap-
pealed. Under the court's orders, persons who had completed their
appeal process were not part of the Minnesota class. Although of
those 4,000 who were terminated, over 50 percent were now found
using what the court required and found to be improperly termi-
nated.

We think that probably that number should be higher. We are
working with the Social Security Administration on their proce-
dures in reviewing some of these cases.

But it is a startling reversal in the Minnesota case. We don't
know exactly how many mentally disabled people will be affected
ultimately by the Minnesota decision, upward of 10,000, which
means that if current figures hold, 5,000 to 6,000 of those would be
put back on the rolls.

A final point I will make about the cost estimates that have been
offered for both S. 476 and the House reported legislation, title 9 of
H.R. 4170. The SSA numbers bounce around quite vigorously. The
last figures that were made public had a total cost of $4.1 billion
over the next 5 years, $2.6 billion of that coming out of the DI trust
fund and about $1.5 billion out of the collateral programs-medi-
care, medicaid and SSI.

Today they came in with a figure of $6 billion, and we have not
had time to look at it. But the numbers change rapidly, regularly,
and they seem only to change in one direction.

The CBO estimates are that the title 9 of H.R. 4170 would cost
$1.5 million, and that also includes the collateral costs of medicare,

81-964 0-84-18
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medicaid, and SSI. They assume a $1.1 billion cost to tne DI trust
fund.

The differences are primarily in the assumptions that are made
on which the cost estimates are based. The CBO assumes that if
there is a face-to-face hearing at the initial level there will be
fewer appeals than does SSA, and that the administrative costs
will be substantially lower.

CBO also assumes that the medical improvement standard will
not be apr!'ed to as many people because the CDI's will drop off,
the number of CDI's will drop off in future years. These are cer-
tainly reasonable assumptions if SSA, as they testified this morn-
ing, are about two-thirds of the way through the first round of
CDI's. It is not likely that they are going to find a large number of
additional people in the next round that they need to review. And
the application of the medical improvement standard should not
have the affect that the social security actuaries anticipate.

But taking either the CBO estimates or the SSA estimates of the
future costs, I submit to you that the savings. to date in the range
of $3 billion from the improper and illegal implementation of the
1980 amendments more than covers the future year costs over the
next 5 years, cost of H.R. 4170. And in a rough way, it is equitable
to give back, to return to the people who have been grievously and
permanently damaged some portion of the money that was taken
from them through the improper administration of the program.

Thank you.
Senator HEINZ. Thank you, Mr. Manes.
I have got a few questions. Dr. Flemming, both you and Ms.

Garvin spoke quite eloquently on behalf of the House, and to a sim-
ilar, slightly more modest, extent the Senate bill. Of all the provi-
sions in those two bills, though, what is the most important provi-
sion?

Dr. FLEMMING. Well, from our point of view we feel that the pro-
visions dealing with the standard of review are very important. For
example, we feel strongly that specific language should be incorpo-

/ratLed-a the law stating that before a person's disability benefits
'can be terminated, there must be clear and convincing evidence
that there has been significant medical improvement which en-
ables a person to perform substantial, gainful activity or pneumati-
cal evidence and a new assessment of residual functional capacity
must show that the person has benefited from advances in medical
or vocation therapy or technology which has resulted in an ability
to perform substantial, gainful activity. Or the prior decision was
clearly erroneous or fraudulently obtained or the person is current-
ly performing substantial, gainful activity.

As a matter of principle, it seems to me that should be incorpo-
rated into law and become the directive to the SSA.

Senator HEINZ. What you just quoted is what we, in short, under
the tyranny of the 5-minute rule, refer to as the medical improve-
ment standard.

Dr. FLEMMING. That's right.
Senator HEINZ. Ms. Garvin, I gather you agree.
Ms. GARVIN. Yes; we agree, with the medical improvement and

also the moratorium on the mentally ill.
Dr. FLEMMING. Yes; we agree on that.
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Also I might say, Mr. Chairman, we feel very strongly on the
mutiple impairment issue. In other words, that we feel that an in-
dividdal that suffers from two, three or four impairments which if
reviewed individually would not be disabled; that they nevertheless
be -extremely disabled by their combined affects. We think that
standard ought to be embodied in the law.

We also feel keenly on this issue of payment of benefits during
appeal. It seems to me that that is just a part of due process. I just
cant understand the argument on that one. If you are going to
give persons' the right of appeal, certainly while that right is being
pursued-right through to the end as far as I am concerned-they
should continue to be gn the rolls.

And I agree with what I gather was your position.
Senator Hzmz. Unbiased.
Dr. FLEMMNG. Well, if they lose the appeal, I just think it is

cruel to go back and try to recapture that. I don't think the Con-
gress should permit that.

Incidentally, I was very much interested in your comment on a
road show. If you launch one, I will be glad to join it.

Senator HmINz. Any other volunteers?,Paughter.]
fiator HENz. I think we just got a crop.
Dr. Meyerson, both you and Ms. Garvin have indicated that a

moratorium on the mentally impaired and disabled is vital. You've
been working as part of a work group convened by SSA. The idea
first came out of Secretary Heckler's initiative on June 7, as I rec-
ollect, of last year. Could you comment on the progress of the
group, and the-adequacy of the initiatives taken back in June 1983
by Secretary Heckler?

Dr. MMEYERON. Yes, I would like to.
Senator HEINZ. Perhaps you might start with the last part of

that question.
Dr. MEYEN. It's perfectly clear that it is only because of pres-

sure brought about by public exposure of the excesses of SSA's ad-
ministration of this program and the light thrown on that by the
hearings you held, by the hearings that Congressman Pickle held.
It is only under that kind of pressure that the Secretary took any
action at all. The consortium of which I am part, and the American
Psychiatric Association is a part-it includes the American Nurs-
ing Association, the NationalAssociation of Social Workers, Coun-
cil of State Commissioners of Mental Health and so forth-ap-
proached the Secretary and medical staff of SSA within several
months of the onset of the CDI process-a full year before those
hearings were held-to bring home to them that we as caretakers,
if you will, of this population's medical needs were seeing terrible
excesses and human tragedies. There was no response whatever. It
was only because of legislative pressure and then the court deci-
sions the public display of SSAs failure to provide an adequate
standard of fair play, that caused the Secretary, I believe, to miti-
ate her moratorium and to start these work groups.

Now the work group of which I am a part has been devoted to
rewriting the standards-and I want to be as precise as I can-
within the 1200 section of the medical impairment part of the regu-
lations. That's the mentally impaired section.
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The goals of that should not be confused. All we are doing is at-
tempting to update, in the light of current psychiatric knowledge
and understanding of the illnesses involved, the standards that the
Social Security Administration has embodied in their regulations.
As we have seen from past performance, standards, whatever they
are, can be effectively modified by.a judicial climate which inter-
prets them, no matter how well written and how current or scien-
tific they may be, more or less strictly. That is true of any system;
not just the medical system, and that is what happened. There was
a misstatement of fact this morning. Our work group has finished
writing those standards. And APA has already stated its support
for them within the Social Security Administration. They are not
waiting for APA or AMA to approve of those standards. It's going
through their own-and I think appropriately-bureaucratic
review.

Whether the standards are adopted or not, without legislative
action, without the action of this committee in reporting out a bill,
we have grave reservations about the utility of any medical stand-
ard which can be as subverted as the current standards have been.
There's no guarantee that that won't happen again unless there is
a change in legislation including medical efforts and provisions
that Dr. Flemming commented on in response to your last ques-
tion.

The medical improvement standard, in particular this morning,
was argued against by the acting commissioner on the following
basis: Se said, well, ifyou adopt a medical improvement standard,
then people you are reviewing who are already on the rolls will be
subject to that medical improvement standard, while people who
are coming up for a new a&*4essment will not, and that represents
unfairness.

I'm not sure if that is true or not. It may be true, but clearly the
unfairness represented by such a problem is nowhere near the
magnitude of the unfairness that has already baen incurred within
their administration of this program.

Secondly, if it does represent some kind of unfairness, it's not
that difficult to deal with administratively. One could, after all,
view these new psychiatric medical listings, as subject-as all the
medical listings ought to be-to continual review by scientific and
medical advisory bodies. That they stay the same for 10 or 15 years
is ludicrous. Heart disease, psychiatric changes, the diagnosis and
treatment of rheumatoid arthritis all change over time and so the
listings should be regularly updated. The sta-ndards, while they
may only occasionally require change, should be reviewed regular-
ly. That's not nearly as difficult or costly as the kind of cost that
has been visited upon the human beings subject to the current ad-
ministration of this program.

Senator HriNz. Are you optimistic that your work group is going
to produce something that is helpful?

Dr. MEuYtsON. We have.
Senator HEiNz. We haven't seen it.
Dr. MmltSON. The work of the group was finished about 5 or 6

weeks ago. The document was distributed in a final draft form to
the membership approximately a month ago. As of about 3 weeks
ago, I spoke to the chairman of the group, John Hamilton, working
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for SSA on this project, and he said that there were few substan-
tive changes, and that the document is now going through the
Social Security's own administrative procedures. Teir attorneys
were looking at it and so forth.

Senator H1NZm OMB is looking at it?
Dr. MzY osN. Right. But it's out of our hands at this point. We

feel it's reasonably medically sophisticated, and -is improved in lan-
guage, and criteria over the past, both as an instrument for-

Senator HEINz. Maybe I missed something, but why isn't it that
the good news ever leaks?

Dr. MzyzoN. I'm not sure how good a news it is. As I sa*,with
out legislative action to make sure that they maintain a kind of
uniform application of those standards they could be perverted
again.

Senator HINZ. Dr. Meyerson, thank you.
Dr. MmlisN. Thank you.
Senator HwNz. Mr. Manes, you provided us with some eloquent

and fascinating testimony here. But I do have one question for youregarding your interesting argument that the 47-percent termina-
tion rate suggests that one out of every two decisions are in error,
which seems impossible for any Government agency. Yet the fig-
ures provided from the blue book do not entirely contradict a one-
in-two error rate. The 7.1 awards per 1,000 in 1975, versus the 3
awards per 1,000 in 1982, which you quoted.

Why can't someone say that those award incidence numbers
ind prove the point that you say is wrong? That there cannot
possibly be a 1-in-2 error rate.

Mr. MANES. The proof has been in the court actions that have
almost uniformly found SSA not properly applying its own rules,
its own regulations, in assessing the people who they are now re-
viewing.

Senator HINz. But why should there be a drop from 7.1 awards
per 1,000 to 4.1 awards per 1,000 in 1980, and 3 awards per 1,000 in
1982? Four point one was during the last year of the Carter admin-
istration. Three point zero.was 2 years into the Reagan administra-
tion. Either way its a very significant-nearly a 50-percent cut
since 1975. Were there some unusual circumstances in and around
1975 or were the unusual circumstances that people were being
willy-nilly put on the rolls? There has got to be an objective answer
here to a statistical question.

Mr. MANES. I can t tell you what the-there is a general sense
that there was a loosening in the mid-1970's for a short time and it
tightened up in the late 1970's and early 1980's. And that may
have resulted in the increase in the-

Senator HEINZ. Is there anybody else that would like to answer
that question?

Ms. SwEENxy. As a practical matter, Mr. Heinz, I think-
Senator fhmz. Would you identify yourself?
Ms. Swuwm. I'm sorry. My name is Eileen Sweeney. I'm an at-

torney at the National Senior Citizens Law Center. And I think as
a practical matter there has been a concern for a long time about
what has been happening at the initial denial level in social secu-
rity. In fact, since the late 1970's-1975, 1976 and on-there has
been a concern that people who were entitled to benefits were
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being cut off the rolls. The figures now, I think-the 3 are probably
the incorrect figures. The 7-percent figure may be high. But, in
fact, it's probably a more accurate one.

There has been testimony before this committee and before the
Ways and Means Committee since the middle of the 1970's about
the problem of people being denied benefits. I think that all the
problems that you see for termination cases are, with the excepton
of medical improvement, identical for the people who are being
denied at the initial level.

Senator HEINz. I know Dr. Flemming is about to say something,
but I want to just pursue something here.

Do you happen to know what the award levels were pre-1975?
Ms. SWEENEY. I can provide that to you.
Senator HEINZ. My recollection is that they were a lot lower

than 7.0. My further recollection is that when I was a Member of
the House of Representatives I remember being up in Pittsburgh
and finding much to my astonishment an advertisement on televi-
sion, informing people of the availability of disability benefits. I
think the advertisements were initiated in either 1972 or 1973 by
virtue of some kind of a decision-I think a judicial one-that
found not enough people knew about the social security disability
insurance program. And as a result, there had to be an affirmative
action on the part of government to let people know about it. Now
I'm not sure if my recollection is correct, but statistically it looks
like I'm not far off because for many years the awards for 1,000
were fluctuated around about 5.0. And then they started climbing
very dramatically in 1972, which is about when I remember seeing
that ad. That was when Elliot Richardson was at HHS.

Dr. FLPMMING. I can tell you about that.
Senator HEINZ. You are surely the expert. I should have turned

to you long ago.
Dr. FLEmMING. I was the commissioner on aging at that time and

we did have a nationwide proga which we identified as SSI alert.
We were out trying to find the older person and the disabled, theblind, who were isolated cut off from life, who knew nothing about
these programs. And' we were trying to find them and tell them
about it.

Senator HEINZ. I thought we would get to the right answer to the
question eventually.

Dr. FLEMMING. Well, my reaction to this drop is that we
shouldn't take any pride in that drop. First of all, the evidence is
overwhelming here that a great many people have been cut off
these rolls who should have never been cut off the rolls. They
should still be on the rolls.

The second thing is that we have still got millions of people out
in the country who are entitled to disability benefits, but who are
isolated and cut off and who know nothing about it. In the last
social security legislation there was inserted by the initiative of
this "committee a provision directing the Secretary of Health and
Human Services to do more about alerting people to SSI, for exam-
ple. And the disability part of SSI is a very, very important part of
it. And SOS is going to come in back of that, and we are working
with the Red Cross and other organizations. We are going to
launch another SSI alert to try to find these people and get them
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on the rolls. That fure ought to be built up. We ought not to take
any pride in it at . .

Senator HINz. Arthur, I think it's important to state for the
record that these figures are people who are In an insured, em-
ployed status. In both the 1977 and 1988 social security amend-
ments have increased the number of covered quarters to achieve
eligibility, and I suspect p of the drop since 1975 is attributable
to the more restrictive eligibility requirements for social security. I
would suspect that with respect to the SSI program It is not so tied
that you might see a somewhat different trend. I just wanted to
make clear that these numbers have built into them those tighter
eligibility restrictions. With respect to the 881 program, I make noclaims whatsoever.

Senator Pryor.
Senator Payon. I have one question, John. Thank you.
Senator Hzmz. By the way, your Governor is here.
Senator PtYoR. Our Governor is here and I wanted to be here

when he came. And I have got to go make a little talk downstairs,
but I will be back in a few minutes.

Senator HzINz. I was read to turn the gavel over to you.
Senator Pavoa. Oh, I woufd be scared to death to have the gavel

of this committee.
Senator Hnmz. On second thought, so would I.
Senator P.Yon. Dr. Flemming, one question. You are a great au-

thority, I think, on the whole social security system and the trust
fund, et cetera. What if we had a pro= similar to the Levin-
Cohen bill we have talked about today or something of that nature,
what would this do in your opinion to the social security trust
fund?

Dr. FLEMNG. Well, I have been listening to the debates that
have been taking lace on the cost figures.

Senator PRYoR. Yes, sir.
Dr. F zwmm k Now I don't have available any independent

means of developing the cost figures: But my impression is that the
cost figures submitted by the administration are high. I don't know
whether the cost figures submitted by the Congressional Budget
Office would be regarded as low, but probably we could say that
the cost figures may be somewhere in between there.

I don't think it would have any serious impact on the trust fund
situation.

Senator PaYo. I see.
Dr. *L. MIG. My feeling is that whatever the legitimate cost

figure is, we should confront it in the interest of operating a
system in a fair manner and a manner that accords with our con-
cepts of due process because that's a legitimate expense. And we
should incur it in the interest of getting across to our people the
fact that we have the capability as a nation of taking a social in-
surance program and administering it in a fair, equitable manner.

Senator Pyoa. Thank you very much.
Senator HEIz. I've got one last quick question. I hope it will be

qmck. If it can't be answered quickly, we are going to havetoput
it in the record. The question is for Mr. Manes. There is an asser-
tion on the part of the administration, that when people are strick-
en from the disability rolls there is a terrific savings to society, the
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largest part of which is a.budget savings to the disability insurance
trust fund. My question is whether it is true the taxpayers really
save any money? Not just the Federal taxpayers. We have a lot of
taxpayers. They pay State taxes; they pay local taxes. And a sub-
sidiary question is when you go into any major metropolitan area-
sometimes not too major-you will see some sadly deranged people
who we now describe today as "street people" who are absolutelytragic cases. They have no place to go. They are clearly out of their
minds. And I've only seen these people since this continuing dis-
ability investigation started. Is there a connection?

Mr. MANE. Undoubtedly, there is. In terms of your question
about is there a savings, in dollars terms? Unfortunately, I think
we must say there are savings. There are many of these people
who fall through the system, who fall out of the system, who do not
end up on local or State welfare programs. They are somewhere
out there fending for themselves as best they can. And for them
society is expending in terms of dollars no money. But in human
costs, there is a great deal that we are losing.

Senator HEINZ. Let me ask Dr. Meyerson. Particularly with re-
spect to the mentally impaired, of the nearly 30 percent of the
people who have been cut off, how many of them end up in State
mental institutions? Also, what's the difference in cost between the
$3,000 or $4,000 in Federal Government payments per year and to
a disability recipient and how much it costs the taxpayer to pay for
someone's stay in a State mental institution.

Dr. MEYERSON. By the way, if you look at a State mental institu-
tion, you are looking at a somewhat lower cost than is probably the
case among most of these folks. A great many of them are being
hospitalized at a mu h higher frequency than otherwise because of
the lack of stability, and the difficulty in making the transition be-
tween being on SSDI and its supports and attempting to get on wel-
fare and other forms of medical insurance and so forth.

A State hospital, in New York costs about $80 to $90 a day. How-
ever, as you know, State hospitals ain't what they used to be, and
they are not taking the volume of patients that they used to take.
They are not keeping patients for a long time. So most of these pa-
tients are hospitalized at a rate somewhere between $400 and $700
per day in general psychiatric hospital units for a week to 10 days
for evaluation before they go to the State hospital. Just the evalua-
tion period is going to cost as much as a year on one of these pro-
grams. The human cost, as has been said, is horrendous. I'm not
sure that Mr. Manes is correct, that there is an actual saving. I
don't think anybody has done that kind of computation.

If there is, it's at tremendous human cost. The reason I'm not
sure is because certainly among the mentally ill, the programs for
the homeless are costing the taxpayer money. The- general hospi-
tal's hospitalization are costing the taxpayer money. The need for
transitional living arrangements which have more protection and
more support in tem cost the taxpayers money. As you suggested,
State hospitalization for a year or two costs the taxpayer a hell of a
lot more money than maintaining somebody in the community on
one of these programs.

So all and all while the final answer, I don't believe, is in-
maybe it is, but I haven't heard it-clearly the Government has
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not demonstrated an overall saving to the individual taxpayer. I
don't think many of us have noticed it if that has been the case.

Senator Hzmz. If you drive into the Capital from almost any
point of the compass at 6 a.m. in the morning, you will see people
asleep on grates. Are any of those people people who have been cut
off?

Dr. Mzyw wo. Yes.
Senator HEmz. Mentally impaired people who have been cut off.
Dr. Mm iasof. The estimates in New York are that the homeless

are 80,000. The estimate of the mentally ll among the homeless
has varied between 30 and 60 percent, depending on the surveys.
Let's take a conservative figure, 30 percent. At least one-third of
those from two surveys that have been done-small surveys done
by the commissioner of mental health in New York, the one that
Jack Weinsteen cited in his decision in New York-is that a signifi-
cant percentage of those people are those who have been thrown
off the rolls, and simply can't cope with either the appeals process
or finding some other means of public support. They don t even
wind up on welfare. They wind up sleeping on grates or in the
subway or in somebody's parking lot or whatever.

Ms. SwFI just wanted to add that one of the costs that I
don't think anybody is thinking about yet is that there are now
starting to be a number of tort actions, constitutional tort actions
and Federal Tort Claim Act suits, filed against the Social SecurityAdministration and the Federal Government because people have
died because there have been negligent actions in people having
electroshock treatment again when they didn't need it, because ex-
aminers have ignored treating physicians' reports. And the cost to
the Federal Government of those types of law suits should be fac-
tored in in terms of whether the Government wants to continue
with these types of practices. The costs are going to continue to get
hier if they continue to do it.

Tr. MzYzRON. I think the mental health law project has said
there are as many as 18,000 individuals ready to sue or are in the
act of suing the Social Security Administration. That's a big 1"t.

Senator.HmNz. it is.
Arthur, we have a few other witnesses. Do you have a point you

-- need to make?
Dr. F LM. I just wanted to say that I appreciate your line of

ques.onmg because the whole social security concept was accepted
by this country in the interest of making it possible for people to
deal with the hazards and vicissitudes of life. And when we arbi-
trarily cut people out of this social insurance, we pay a penalty.
Not only from a dollars and cents point of view, but from many
other points of view. And we cease to move toward the objective of
the whole social insurance program; namely, to help people deal
with these hazards and vicissitudes. And when we do it in an arbi.
trery and capricious manner, it does something to the morale of
our Nation. I

Senator Hzmz. I thank you all. You have been a very helpful
panel.
, Senator Dole wants to hear the next panel. Senator Pryor will be
back in 5 minutes. He wanted to introduce Govipor Clinton. I

,have a 2 p.m. meeting I have got to get to so we wU recess for ap-

-[
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roximately 5 minutes or less, if either Senator Dole or Senator
r get here sooner than that.

Thank you.
[Whereupon, at 2:15 p.m., the hearing was recessed.]

AFTER RECESS

Senator LoNG. Let me call this meeting to order. Senator Pryor
wants to be here to hear th) next scheduled witness so I'm going to
call Mr. Gerald S. Parker. Mr. Parker came in from out of town.
We would be pleased to hear your statement, Mr. Parker.

STATEMENT OF GERALD S. PARKER, CLU, RHU, CONSULTANT ON
DISABILITY AND HEALTH INSURANCE, OLD GREENWICH, CONN.

Mr. PARKER. Thank you, Senator Long. My name is Gerald
Parker. You have that. I will skip the introduction except to say
that I have been in the disability and health insurance business for
some 38 years.

Senator LONG. Thirty-eight years?
Mr. PARKER. I am not representing any insurance companies

here today. I'm here purely on my own initiative.
I recall very clearly the problems of the claim administration

that led the Congress in the 1980 amendments to require the Secre-
tary to take steps to tighten up claim administration. Some of
those problems were a complete lack of uniformity in the disability
determination criteria, virtually complete loss of control of State
agency disability determination standards; and lack of any consist-
ency in any of the decisions by administrative law judges on ap-
peals and unwillingness of AL s to follow SSA guidelines.

Senator LONo. Don't read so fast.
Mr. PARKER. Sorry, sir. I was trying to get through in a hurry.

And also a very low rate of quality review of State agency decisions
by the SSA.

These problems and some others had resulted in an explosive
rate of new disability claimants and large numbers of people on the
rolls who weren't truly disabled. In fact, some of them were work-
ing full time.

Things are very different today, as we have heard. The Social Se-
curity Administration has responded to the mandate of Congress in
the 1980 amendments, and while there are still some problems,
many past abusers have been largely corrected.

Senator LONG. If I might suggest, because I have read most of
your statement, why don t you skip down to page 3 where it starts
with section 901?

Mr. PARKER. Very well, sir.
This section provides standards and deals with the requirement

that an individual must now be able to work because of a medical
i provement or with two or three technical exceptions. What's the
problem? The main problem is that in 'many cases, perhaps most
cases, impaired people who become able to work do so in spite of
their impairments because they learn to compensate for them.
Such learning is often motivated by the lure of a financial reward
that is more attractive than the disability benefits available. But
even with respect to the exceptions to the medical improvement re-
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quirement, the Ways and Means Committee report indicates that
the committee intended those criteria to be applied with what
amounts to a presumption of disability. I think this is something
that needs to be considered very carefully before it is adopted in its
present form.

Senator LONG. Let me just take this illustration and ask you
about this. Now on this item in the bill, as I understand it, If some-
one is on the rolls you couldn't take them off unless you can show
that they have improved. Isn't that what it amounts to?

Mr. Pin=. That's correct. Medically improved.
Senator LoNG. Now let's take the situation which the person

is not disabled. The person is doing a fulltime job the way it is now.
Why should you have to prove that the person has improved? Pre-
sumably the person never was qualified to be on the rolls from the
beginning. Now why should you have to prove that the person is
improved? In other words, f I understand the logic of that, if you
assume that a person got on improperly, they are entitled to stay
on forever because they never were disabled in the first place.
Based on that provision, they would be entitled to stay there for-
ever. That's the logic of it, I assume.

Now I think they have got some little provision, a little proviso,
in there that would give you some hope that you might get them
out if they never were qualified.

Mr. PARkU. Yes sir, you are quite right. There is a provision for
taking someone off" who is actually engaged in work. But prior to
the 1980 amendments, that very situation happened often. That
people were at work and were being paid because there was no fol-
lowup.

But I think that this requirement will primarily make it more
difficult to apply standards where a person would be able to work,
is now doing things that are not remunerative that indicate that he
could work. Thats where it's going to help the most, if we are able
to continue not to have this.

Senator LoNG. Yes, sir.
Mr. PAmR . The section 902 that calls for a study on the subjec-

tive evidence of pain-that's a hard provision to oppose. But I have
a feeling it will probably result in the expenditure of some pretty
substantial sums without any useful result. Insurance companies
and rehabilitation experts and many physicians have been trying
to find out how to tell whether pain is severe or mild and whether
it's real pain for years and years without any demonstrable suc-
cess.

Pain is so subjective that no physician can say a claimant doesn't
have back pain or chest pain if the claimant says he has it. I really
doubt that the problem is ever going to be solved no matter what
we do with it.

I think I'll skip the section 908. Something you can handle with
the written testimony.

But I would like to talk about section 911, which deals with the
moratorium on mental impairment reviews. Of course, this one is
active now on a temporary basis, but there's a problem in my mind
with the concept of establishing criteria for finding a person dis-
abled under the listings so that the revised criteria alone and in
combination with assessments of residual functional capacities
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shall be designed to realistically evaluate the ability of a mentally
impaired individual to engage in substantially gainful activity in a
competitive work place environment.

The main problem resides in the nature of emotional disability.
There is subjectivity; there is variety. And the fact that something
like 75 percent of the redeterminations-I may be off on this
figure, but I found it in the newspaper somewhere-in findings of
nondisability have been mental impairments.

Mental and emotional impairments are horrendously difficult
and expensive causes of disability the insurance companies have
had to deal with since the business began. And the incidence of
these disabilities skyrockets during depressed economic times. Dis-
tinguishing between unemployment and unemployability due to
mental problems is extraordinarily difficult.

Psychiatrists and psychologists are of very limited help. Many
therapists tend to be conditioned to believe the patient. And if the
patient says he can't stand the stress of the work environment, the
therapist tends to direct his efforts to find a way to help the pa-
tient cope with this stress. He doesn't so much tend to try to deter-
mine whether the stress in the work involves a real emotional dis-
ability, but whether it's nothing more than an allergy to effort.
When you are dealing with serious psychos it's quite a different
problem from dealing with what used to be called nervous break-
downs. And disability benefits can have a very strong affect on the
outcome. People with disability benefits that expire on a short-term
basis, after a year, or two, often find that they really can work
when the benefits have run out. But of course some of them can't.

I was interested in Dr. Meyerson's testimony-and I hope that
this will be very helpful-but I really doubt that the Secretary and
the advisory council together can write regulations that can objec-
tively determine the existence or nonexistence of an emotional dis-
ability on a consistent and uniform basis. I'm afraid it's pretty
much wishful thinking.

I do suspect that any regulations that do come down will simply
have the effect of making it easier for such a person to qualify for
benefits based on ment impairment, and virtually impossible to
prove a recovery from a mental disability of anyone who doesn't
want to work or fears he can't find a job.

The report of the Committee on Ways and Means is cognizant of
the fact that revisions and listings on mental Impairment could po-
tentially result in an increase in cost. I would hope the Congress
would be prepared to find the extra costs in advance for the social
security taxes that may have to be raised if it's liberalized to the
extent that is proposed in this bill.

I'm not suggesting nothing be done, Senator, but I think it
should be very carefully considered.

Senator LoNG. Well, if I might just ask a question of you. As a
lawyer I'm familiar with what it means to have the burden of
proof. if you have got the burden of proving that a person is capa-
ble of earning a livmig and that person doesn't want to cooperate-
I'm not sure if you have tried to look at that from a legal point of
view-but can you imagi e the burden you have if you must prove
that somebody is capable of earning a living when that person
doesn't want you to prove that?
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Mr. PAxjx. I never heard of a case so far on one of these things
that didn't have a medical expert on each side and each medical
expert would maintain stoutly that he was right, and his side was
right. It's impossible to prove.

Senator LONG. You have the burden of trying to prove the person
is capable of earning a living. And that person is determined that
you aren't going to prove that. That's kind of hard to do isn't it?

Mr. PARM. Yes, it is.
Senator LoNG. Now I've had the burden of trying to prove that

the person was disabled. When I started out as a lawyer, I had the
buren of trying to prove that the person was disabled. And that's
kind of hard to prove too.

But I think it's much tougher to try to prove it the other way
around unless you have had detectives out following the person
around day by day. And that would cost cost you a huge amount of
money, wouldn't it?

Mr. PARKER. Well, sir, I remember a case that I'm familiar with
of a gentleman who was a quadraplegic and was carted in an am-
bulance to a rehabilitation center in Denver, Colo. You would
think that's about as hopeless and definitely a disabled person as
you could imagine. Yet some months later that gentleman drove
h lf back to Los Angeles mi his own automobile where he is
practicing law.

So disability can be both objective and subjective. And sometimes
the difference is hard to tell.

Senator LoNo. Well, we just had a case where the junior cham-
ber of commerce-they call them the JW's now--they just recom-
mended one of the 10 outstanding men of America, a person from
my State, a quadraplegic, who made a living practicing law. He's
working for the Government-practicing law. And he is apparently
doing an excellent job at it.

So just because you have lost all arms and all le, that doesn't
mean that you have to be disabled. You might be able to do some-
thing even then. That's the same type thing you are talking about.

Mr. PARM. Yes, sir, it is.
Senator LoNG. Now If that person didn't want you to find him

able to work for a living, he could make himself look awfully piti-
ful. And I guarantee you you would never prove it, would you?

Mr. PAm. The whole thing is motivation, Senator.
Senator LoNG. Yes, sir.
Mr. PAm . And motivation can sometimes be influenced by fi-

nancial circumstances.
Senator LONG. Yes. Go right ahead.
Mr. PA m. The matter of face to face hearings, I think, is an

important thing and I vould favor this part of the legislation. If
people doing the hearing are going to receive training in the con-
duct of interviews with claimants, fine. Untrained peo le can be
very adversely influenced by good acting. And the training in this
area can make them much. better able to judge these things.

I would suggest that some consideration be given to using some
surveillance techniques in some cases to confirm or disprove allega-
tions of disability.
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I think we've had enough discussion of the section on reimburse-
ment and continuation of benefits during the appeals process. I
think that has been pretty well covered.

The section 921 requires that qualified psychiatrists or psycholo-
gists to endorse the finding of no disability in mental cases. I think
this may be better in getting better initial decision, but I would
caution the committee not to expect too much because of the abili-
ty of claimants. Most any, claimant can get a psychiatrist or a psy-
chologist to testify on his behalf. Unless you can also get one on
the Government side to testify for the Government, that may be
somewhat prejudicial.

I'm not going to discuss the matter of the Administrative Proce-
dures Act. There are some ideas in my testimony but I think I
might skip it unless you have questions on it.

Ind I think I won't comment on the matter of abiding by the
appeals court decisions unless you have questions on that. Those
are in my testimony.

Senator LONG. Well, thank you very much.
As I understand it, during most of your working life you have

worked for insurance companies. Is that correct?
Mr. PARKER. That's correct. I started Guardian Life Insurance

Co.'s individual disability insurance program in 1952. And I ran it
for 80 years. And then I retired from that, and I have been consult-
ing with companies, including the Guardian, and several others on
the disability business since then.

Senator LONG. Now an insurance company testified on one occa-
sion that-if we are going to pay the amount that we pay under
social security for a person to be disabled-that from that point of
view that is not an insurable risk. Are you familiar with that?

Mr. PARKER. I haven't seen that testimony, Senator.
Senator LONG. Well, basically, the idea was that if you are going

to pay a person for being disabled about 50 percent to two-thirds of
what they could make working then that is not an insurable risk.
You are going to have so many people retire on you and claim the
benefit who would otherwise be working that it's just not an insur-
able risk.

At least that's the testimony that I've heard in other situations.
Are you familiar with that logic?

Mr. PARKER. I think that percentage-if you are talking about
gross earnings, it might be fairly close. We usually try to shoot for
no more than about three-quarters of net take-home pay, if you
will, as a maximum that is safe to insure. Prior to the 1980 amend-
ments we had a situation where the maximum. family benefit was
getting sometimes more than 100 percent of take-home pay.

Senator LoNG. Oh, yes.
Mr. PARKER. And when we reduced that to 150 percent of the ri-

mary amount for most people in the 1980 amendments, I think
that's a big reason why the number of new claims is off from what
it was prior to that. That was a tremendously effective step in help-ng with the cost of the program.

Senator LONG. Yes, you have to look at the tax differential. For
example, if a person is working for a living, they have to pay social
security taxes on what they are earning, not to mention the income
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taxes, State taxes, Federal taxes. You have to take all that into ac-
count in order to see where you come out.

And when it gets to where the come for just sitting there and
doing nothing a pproaches what one would make in the take-home
income from ob, there is a great temptation for people at that
point just to.rtre on you and live on those benefits rather than
work for a living. Now are you familiar with that problem from
working with the insurance industry?

Mr. PAume. I'm very familiar with it, Senator. We have fought
that on many occasions in the past in my experience. It's very diffi-
cult. And, of course, the longer a person has been on benefits, the
harder it is to get him back to work. But the tax situation that you
mentioned is the reason why. Insurance companies, for instance,
when they are insuring people who have modest incomes-let's say
$20,000 or less-they may Isure as much as three-quarters of it.
But when an insured surge is making up in the six figures, it gets
down to about 80 percent that they are willing to insure.

Senator LoNG. Let me thank you very much for your testimony
here today, Mr. Parker. I appreciate your coming.

Mr. PzAm. Thank you.
[The prepared statement of Mr. Parker follows:]
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TESTIMONY OF GERALD S. PARKER, CLU, RHU
before

Senate finance Committee
25 Jan 1983

My name is Gerald S. Parker. I live and have my office in Old Greenwich,

Connecticut. Since January, 1982, 1 have been a consultant to insurance

organizations, mostly insurance companies, on disability and health care

insurance. Before that, I was a vice president of The Guardian Lift Insurance

Company of America in New York.! organized and created that company's disability

and health insurance business and ran it for thirty years. I havea

broad knowledge of the nature of disability insurance and its beneficiaries

and4 its history over nearly one hundred years.

I was extensively involved with industry committees of both the American Council

of Life Insurance ar~d the Health Insurance Association of America in the

studies and recommendations that led to both the 1977 and 1.80 amendmonts.

I testified on those matters on several occasions before the Social Security

Subcommittees of both Houses. I recall very clearly the problems of claim

administration that led ft the Congress, in the 1980 amendments, tU. require

the Secretary to take steps to tighten up claim administration. Some of those

problems were: A complete lack of uniformity in the disability determination

'criteria being followed from state to state;

Virtually complete loss of control of state agency disability

determination standards by the Social Security Administration;

Lack of any consistency in decisions by Administrative Law Judges

6n appeals and unwillingness of ALJs to follow SSA guidelines; and

A very low rate of quality review of state agency decisions

by SSA.
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It was broadly recognized by everyone concerned - in the SSA, the Congress,

and the insurance industry - that these problems and some others had

resulted in an explosive.growth rate for new disability claimants and

large numbers of people on the rolls who were not truly disabled. In fact,

because there was so little SSA follow-up of existing claimants, some were

receiving disability benefits while working full time. tiveti I&KOAS'V/,
rgtC ov-4 r f Ck+t ko.A do d rAe 0,M^s(%)

Things are indeed very different today. SSA has responded to the mandate of the

Congress in the 1980 amendments, and while there are still some problms,
many of thve past abuses have been largely. corrected.

As the report of the Committee on Ways and Means on HR4170 states, "The
disability insurance program has attracted substantial Congressional

attention......, primarily because of the numbers of beneficiaries whose

benefits have been terminated." I recognize that the Congress must take

this seriously, but there is a real danger of over-reacting. In considering

this legislation, I hope this Committee will keep in mind the characteristics

of human nature and the subjective nature of many disabilities. Except rAAOS

for the most flagrant fraud, pei t virtually anyone who has been receiving

benefits will howl in anguidh if they are terminated. And you will hear the

howls, no matter how fairly it is done.

The Committee on Ways and Means believed -it crucial to public support of the

program that the public understand it to be administered according to law

and not arbitrarily. I suggest that it may be even more crucial to public

support that the program not-be administered so generously that the taxes

needed to pay for it must be substantial y4.ncreased over their already high

' t

81-964 0-84-19
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level.

The Congress face an incredibly difficult task in trying to legislate

better administration of the disability program. A surprisingly large

proportion of disabilities are largely subjective in nature. Some

people work full time and effectively under incredble handicaps; others

become disabled under little 4re than a disinclination to effort.

In considering this legislation, I hope you will keep in mind that it is

never going to be possible Vperfectly administer anythihg as subjective
as disability under rules and regulations. Yet, as Government has no choice but

to operate by them, we must settle for the best we can get. I don't

think HR4170 meets that test..

Section 901 provides standards that must be met before an individual can be

considered not disabled. Briefly;

The individual must now be able to work because of a medical

improvement; Or

Advances in medical or vocational technology now make the individual

able to work without medical improvement; I,

Because of new or improved diagnostic tShnipes or evaluations,

the impairment is not as dlbling as previously determined.the4

What's the problem? First it doesn'tjrecognize the erroneous decision in the
first place. In fact, it Just about rules out the possibility of terminating

benefits awarded because of a wrong affirnative decision at(.outset bfcale$4.
he ' vC0tw, ItM#e* sslv to Admtt hOA 1h&. rI*i All dctISIoI (4 AS WfrON9 .Second, in many cases, perhaps most cases, impaired people who become able to

work do so in spite of their impairments, because they learn to dompensate

for their problems. Such learning is often motivated by the lure of financial
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rewards more attractive then the disability benefits available. Yet even

with respect to the exgeUogns to the medical improvement requirement, the

Ways and Means Committee report indicates that the Eommttee toot those

criteria be applied with what amounts to a"presumption of disability."

See the second and third paragraphs near the top of Page 419 of the

Committee Report.

Section 902 calls for a study on the use of subjective evidence of pain.

This provision is hard to oppose. Yet it will probably result in the

expenditure of substantial sums without any useful result. Insurance companies,

rehabilitation experts, and many physicians have been trying to find out

how to tell whether pain is severe or mild, whether it is real or

feigoed, for years and years without success. Pain is so subjective that

noon can evaluate ftsh:severity in another. No physician can say a claimant

doesn't have back pain or chest pain if the claimant says he has. I doubt

that that problem will ever be solved -- other than by obtaining moving

pictures of the severely disabled claimant playing vigorous tennis or

shoveling snow, which we have occasionally been able to do in the private

insurance business.

Section 903 would permit a determination that an individual is disabled

from multiple impairments, even if no one of them is sufficiently severe

to be disabling if considered separately. On its face, this amendment is

hard to criticize. Certainly, there are people with a variety of painful

impairments that work together. Certainly some such people are probably

sufficiently handicapped to be incapable of effective work activity.

The number who would be, found so disabled by the state agencies and the ultimate

financial implications of this amendment are, however, impossible to predict.
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(At this point, the section number references in the House Committee report

depart from those in the copy of HR 4170 1 was furnished. Sections 904.908

described in the report seem to be Sections 911-915 in the bill, etc. I shall

follow the numbering in the bi11l.

Section 911 provides a moratorium on mental impairment reviews., Such a

moratorium has already been established by the Secretary, and it is likely to

be very expensive as it stands. Meanwhile, Section 911 directs the Secretary

to extensively revise the criteria for finding a person disabled under the

listings so that the revised criteria alone and in combination with assessments

of residual functional capacities ..."shall be designed to realistically

evaluate the ability of a mentally impaired individual to engage in SGA in a

competitive workplace environment " She is Aiven nine months to do this

and is required to do so i+onsultation with'the Advisory Council to be

appointed under Section 924.

Note that the Advisory Council must include at least one psychiatrist, one

rehabilitation psychologist, and one medical social worker. Who would the othersA

be? If they are members of benefit increase-seeking pressure groups, the

results are predictable and will be expensive

But that isn't the main problem. The main problem retides in the nature of

mental and emotional disabilities, their subjectivity, their variety, and the

fact that something like 75% of the redeterminations resulting in findings of

non-disability have been on mental impairments.

Mental and emotional impairments are horrendously difficult to deal with. One

might say that all psychotics could be deemed totally disabled from working. But

manic-depressives are considered psychotic, yet many of them can function in

a work environment under medical treatment - and many do.
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When it comes to those with neuroses, emotional problem's, anxiety states, the

problem Is far worse. These have been the most difficult and expensive causejof

disability the insurance companies have had to deal with since the business began.

The incidence of these disabilities skyrockets during depressed economic times.

Distinguishing between unemployment and unemployability due to mental problems

is extraordinarily difficult.

Psychiatrists and psychologists are of very limited help. The therapist

tends to be automatically conditioned to believe the patient. If the patient

says he can't stand the stress of the work environment, the therapist

tends to accept that. He directs his efforts to trying to find a way to

help the patient cope with the reported stress. He doesn't tend to determine

whether that stress in the work involves a real emotional disability or whether

it is nothing more than an allergy to effort.

And disability benefits can have s strong effect on the outcome. People with

disability benefits that expire after a year or two often find that they reall-

can work after the benefits have run out. But some of them can't.

I believe that the hope that the Secretary and the Advisory Council can together

write regulations that can objectively determine the existence or non-

existence of mental disability on a consistent and uniform basis is purely

wishful thinking. I suspect that any regulations that do come down will

simply have the effect of making it much easier for a person to qualify for

benefits based on mental impairment and virtually impossible to prove a

recovery from mental disability of anyone who doesn't want to work or fears

he can't find a job. Yet many people who don't function well under a tough

boss do well in their own enterprises; and others who are no good at self-

discipline do very well under good supervision. If a self-employed artisan
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becomes depressed because his business is failing and won't support him

any more due to his inability to manage his time and customers, he may well

qualify for disability benefits under the proposed regulations. Yet he

might, being highly skilled, be perfectly able to work effectively in a

shop owned by someone else who would handle the business side. But what

pressure would there be on such a person to try?

The Report of the Committee on Ways and Means states (page 422) that "The

Committee is cognizant of the fact that revision of the listings in the

mental impairment area could potentially result in an increase in the cost of

the disability program. For that reason, the Committee intends to monitor closely

the cost effects of these revisions ..... o" The cost effects are not predictable,

but it would be my suggestion that the Congress be prepared to find a billion

dollars or two of extra Social Security taxes if thas amendment is adopted.

Section 912 of the bill provides a right of face-to-face hearing at the

redetermination stage and makes other administrative changes. I would support

the desirability of early face to face hearings if the hearing personnel will

receive training in the conduct of interviews with claimants. Untrained people

can be very adversely influenced by good acting!

Consideration should be given to using surveillance techniques in some cases to

confirm or disprove allegations of disability. There are such things as

fraudulent claimantsl

Section 913 of the bill would provide on a permanent basis for persons found

to be no longer disabled to elect to have their benefits continued during

the appeal process through the ALJ stage, with provision for repayment in the

event of adverse findings on appeal. And it also provides for waiver
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of repayment on Judgement of the Secretary that the appeal was made in

good faith. Further, the report of the House Committee states (last paragraph
ivttevnds

of the discussion of Section 906, page 424) that "The Commttee(that at, the time

beneficiaries are given the opportunity to make this election, they be informed

that, in the event of an unfavorable determination, they might be eligible for
It

a waiver or for a long term repayment plan. Such action would virtually
who

guarantee that all o appeal &" would request continuation of benefits

during the appeal. And I suspect the Government would recover next to none of

the payments continued in the cases it won on appeal. The claimants would have

spent it, wouldn't have it, and waivers would be granted routinely.

Section 914 requires that a qualified psychiatrist or psychologist effectively

endorse the finding of no disability in mental cases. This2ma. be helpful in

getting better initial decisions. However, I would caution the Committee not

to expect too much. In the private insurance world, every case that goes to

trial features a medical expert on each side, and each "expert" is invariably

willing to go out on a limb in support of his side of the issue.

Section 921 of the bill requiring notice and comment provisions of Section

553 (a)(2) of The Administrative Procedures Act be applied to these benefit

programs seems simple enough. However, it may raise questions not immediately

apparent. The rationale for it in the House Committee report centers on

State agency disability examiner reaction to criticsm of allowance decisions

coming back from SSA's Federal quality assurance reviewers and the ' )it lo

ALJs have of reversing disallowances . It is suggested that the latter

phenomenon may result from the fact that the ALJs are bound by statute and

regulations, while the State agencies are supposedly bound by the Social Security

Rulings and disability claims manuals.
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Possibly, this is the case, but I suspect otherwise. I no longer had access to

the Reeort of the hearings preceding the adoption of the 1977 and 1980

amendments, but I vividly recall testimony by Representative Elliott Levitas

of Georgia and by an AL who testified , I believe at Representative Levitas's

request, on the subject. As I recall, the sense of that testimony was that tit

high reversal rate by ALJs at that time arose from their failure to follow

the then existing SSA policies, the lack of any coherent body of guidance

material that they would follow, and their tendency to redecide the facts.

If my memory is accurate, and similar conditions continue, one wonders if this

amendment will have the desired effect or will merely complicate and slow

down SSA's efforts to improve the administration of disability claims.

Section 922 would require SSA to either abide by any Federal appeals court

decision and carry it out nationally or appeal it to the Supreme Court.

This would put an end to SSA's practice of not appealing and not acquiescing in

decisions with which it disagrees, beyond the actual case at bar. To

this practice, the House Committee takes. exception. But does not the IRS

take a similar position on tax matters?
courts V61

Is the issue whether the courts or the Social)Administration interpreting the

intent of Congress should determine the criteria for judging whether disability

exists? Since Federal judges are not always experts in evaluating disability

risks, there may be danger in the former resolution of that issue that

costs may again rise more than expected.

Section 923 would remove the restriction, added by P.L. 97-35, that vocational

rehabilitation services could be reimbursed rendered to participants in

the medical recovery program only when the beneficiary had performedwould

SGA for nine months and allow reimbursement when the individual refuses to
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without good cause. Well administerd vocational rehabilitation programs

for carefully selected claimants can be very cost effective. My recollection

is thatthe restrictions in P.L. 97-35 were put there because of a sense at that

time that the program was not being very effective and that the so-called

returns to work often involved people who would have recovered and returned

to work at about the same time anyway.! have no way of judging the accuracy of

that perception. I doubt that this amendment will have a serious financial

impact on the system.

I have already commented on Section 924, I have no comments on other features

of the proposal. If any of you has questions, I'll answer to the best of

my ability.



294

Senator LONG. Now I was the one that asked that the panel from
the Department of HHS remain here, the social security people.
Are they still here? I'd like to call them back and ask a question or
two.

Now I particularly want to ask this question of the young lady-
what is your name?

Ms. OWENS. Pat Owens.
Senator LONG. Owens?
Ms. OWENS. Yes.
Senator LONG. Now your superior, your boss, wanted to yield to

you because you were the one whom she regarded as the expert on
your.program. Senator Heinz was reluctant to let her do that. And
I believe you could make a contribution because of your close fa-
miliarity with the program.

Do you recall what the question was?
Ms. OWENS. It had to do with the mental impairment criteria.
Senator LONG. Yes. I think the question had something to do

with this-since the administration has put a moratorium on re-
viewing cases where a person's disability is due to a functional psy-
chosis, why don't you reinstate on the rolls all similar persons who
were taken off the rolls before you declared a moratorium? I think
that was the question. Is that how you recall it?

Ms. OWENS. Yes.
Senator LONG. Would you give us your reaction to that question?
Ms. OWENS. Well, the first thing I was going to say was to reiter-

ate what Mrs. McSteen did say. That we are in the process of re-
viewing the criteria on mental impairment cases. Until we do
review the criteria and have a revised criteria, we have no reason
to go back and review the cases at that point. We would be review-
ing them against the current criteria that are in place right now.

Tat was basically how I was going to answer the question.
Senator LONG. Let me say to you that I don't think it's fair to

blame the Department or anyone of you who appear for the De-
partment today for what developed in this program. This was a
program that was not recommended by the Department. This was
a Senate floor amendment to a House-passed bill. The administra-
tion at that time was opposing the amendment. And those of us
who thought it ought to be added to the bill took advantage of such
help as we could muster at that point. Much of it came from Mr.
Nelson Cruikshank, and people who had been associated with the
American Federation of Labor in years gone by, and people who
were dedicated on the side of those disabled people. And so, to a
large degree, we let those people write their own ticket when we
passed that bill for them. And I was one of the sponsors of that
amendment. I know that.

This program that we passed into law, so far as I can recall-and
I was a sponsor of the amendment-was not an Administration
bill. This was not a bill prepared by the Administration and sent
up here. This was something prepared by the special pleaders. So
this was their program to begin with. And they gave us the esti-
mates. I'm sure they did it honestlyfrom their point of view. Those
estimates supported what they thought it was going to cost.

Now what concerns me about this is that down the road a ways
we found that this thing was getting ready to cost eight times the
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original estimate. Here we were in 1977 with a prediction that this
disability was going to cost some 40 percent of what the entire
social security program had been predicted to cost at the time the
disability program was adopted.

And, rankly, as one of those who was a cosponsor on the amend-
ment to establish the disability program, I have to recogmize that
this has become a run-away spending program.

Now I hope you people in the department have the courage to go
ahead and recognize the fact that the majority of people who are
paying your salaries are not people who claim to be disabled but
are not. The majority of people who are paying your salaries are
honorable, decent people out there who are paying taxes to support
this program. And they don't deserve to be taken to the cleaners.
They deserve to get their money's worth for what they are paying.

Now can you people tell me what is likely to happen if we permit
this program just to go on ahead and get out of control again?

Mr. ENOFF. Well, I think the results, Mr. Long, of what we have
done would show that 20 percent of the people do end up being ter-
minated from the rolls so that those projections in the 1980 amend-
ments were apparently close to accurate because the net result
even after all the appeals process is about 20 percent of those that
we review end up not being disabled. And I think that the other
thing that we need to point out in relation to those people who are
going through that process is they are retaining their payments
while they go through the appeal process, all the way up.

So I think that does bring that kind of humanity to the process
so that while the appeal is going on, they can appeal all the way
up the line with it.

But I think you are right. The reviews are necessary in order to
assure that the people on the rolls are, indeed disabled.

Senator LONG. I recall one time when I was sitting up in the
White House with President Lyndon Johnson and he was feeling
sorry for himself that the press was giving him the worst of it
about some of the spending programs. And he said, "How can any-
body be angry with you because you give food to some little hungry
children and some hungry, starving people out there?" "Mr. Presi-
dent, are you talking about the food stamp program?" He said
"Yes." I said, "Well, do you think that those people are using that
money to buy food with it?" He said, "Why, of course. What else?"
I said, "Well, they might be buying some food with it, but down my
way they also use it to buy whiskey, cigarettes, drugs, just any
blessed thing that a man can conceive of."

He said, 'Oh, that can't be true; that's against the law." I said,
"Well, all I know is the way it works in Baton Rouge, La., where I
happen to live. It just goes on all the time. Here is a little store
that has got a barroom in the back and a little grocery store in the
front, and a fellow comes in there the first time and buys a steak
for $5, and he said 'How much is that bottle of whiskey?' 'Four
fifty.' 'Well, I will trade you this steak for the bottle of whiskey.'
And he walks out with a bottle of whiskey. The second time he
doesn't even bother going through all that. He just gives him the
food stamps for the $5 and takes the bottle of whiskey out."

The President said, "Oh, I can't believe that." Later on I heard
some anguished cries from my hometown. I hear a bunch of my
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constituents are being prosecuted because they are doing just ex-
actly that. Well, that's the way it was all over the whole State and
the whole United States as far as I know.

The program was not what the President intended. He didn't
intend that program to sustain a drug habit or an alcohol habit or
to provide cigarettes or marihuana or goodness knows what. He
thought those food stamps were to be used to feed hungry people.

These programs have a way of getting out of hand unless people
in Congress have the courage to at least ride herd on them. And
when they see something is in error or something is going wrong,
to straighten that matter out.

Now I feel like I owe you people an apology. I was one of those
people that supported the 1956 law that said that we would let the
States go ahead and hire the people who would examine the appli-
cants and we would pay 100 percent of the cost. Now we see that a
great number of States refused to abide by the regulations when
you are trying to make the program be what it was supposed to be.

Now I'm not here to defend any mistakes that were made by the
administration. I just wasn't responsible for that. But I did support
the program that made all this possible. And I would hope that
each one of you here in your position of responsibility would tell
your secretary she had no business letting the first Governor get
away with telling you that he wasn't going to abide by the law. He
should have been told immediately when he did that, well, if that's
the way you are going to do business, sorry, but we are not going to
use your people any more.

The President had the courage to fire that bunch of comptrollers
when they went out on strike against the U.S. Government. Why
shouldn't you just tell the Governor "You are no longer hiring
people to work for us." How would any of you justify continuing to
do business with a Governor when he refused to abide by your reg-
ulations and the Federal law? How do you defend letting him get
awary with that?

. ENOFF. Well, sir, we have now, as I think the Secretary told
you yesterday and as acting Commissioner McSteen said today, we
have now sent letters to each of the Governors and asked them to
resume processing in a normal mode and in court cases with court
orders. And we will be working with those States to bring them
back into line in terms of processing. And we will be using what-
ever tools we have available. And I think you know that some of
those tools are well spelled out in the statute even.

Senator LONG. How many States do we have to contend with on
that? We. are paying 100 percent of the cost, and they are declining
to abide by the law.

Now how many Governors and States do we have to contend
with on that basis?

Mr. ENOFF. Well, sir, it varies depending on the court situation.
And that is why there was some confusion earlier. But if you take
States where there is no court order pending, we are talking about
eight States that have done some action on their own where there
is no overriding court order pending.

Senator LONG. When we in the Congress try to get that mischief
back under control, and we try to get the geni back inside the
bottle, we might have eight Governors calling on their Senators.
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That's 16 Senators out there to fight on that Senate floor. If I had
had my way, you would have never had more than two Senators to
contend with because the first Governor that did that, he would
have been told that your crowd are fired; they are off the payroll.
We are going to now proceed to name our own examiners. And
they will examine these cases. And we are not going to ask the
neighboring State to do that. If I were the Governor of Missisippi
and you asked me to go there and run Louisiana's program, I
would think I was asking for trouble.

The Federal Government is paying for this program. I think we
ought to run it. But why on Earth should the apartment wait
until we have got eight of these governors to contend with. Why
shouldn't they start out with No. 1 and just stop that mischiefright off.Does the President of the United States know this? That the Sec-

retary is sitting there letting that mischief go on day by day?
Mr. ENoFF. I can't tell you for certain exactly how much he

knows about that.
Senator LONG. Well, I'm sure going to find out. The President, if

I judge that man, he's a pretty tough kind of cookie. When he is
paying. for it and you are not doing your part, my guess is that he
is the kind of person that would do what he did to those control-
lers. Tell them they are fired.

I know you have a big heart, and every one of you wants to help
the less fortunate people and people in distress-but I hope that
every one of.you has also got a head on you as well as a heart,
enough to say that you are not going to let the taxpayers of this

..country who are paying your salaries and mine just be completely
cleaned out by loading those rolls down with millions of people that
don't belong on there. Just as one Senator, can I count on you
doing business that way down there?

Mr. ENOFF. I think you've heard what we have begun to do and
you can count on us.

Senator LONG. How about the rest of you? How do you feel about
it?

Mr. GONYA. We have certainly continued to defend the position
on medical improvement. We are deep into court actions, maintain-
ing that the statute does not require medical improvement.

Senator LONG. How about you?
Ms. OwENs. Yes, sir.
Senator LONG. Well, I am just one person, but as far as I am con-

cerned, the law is on my side. They can put me in all the gold cof-
fins they want to. I've had this crowd march up and down the hall
threatening to kill me and all that foolishness, I don't know of any-
thing more likely to reelect a Senator than to find out that a whole
bunch of people who were not entitled to be drawing Federal
money were making threats to a Senator because he was trying to
do his duty toprotect the taxpayers.

Now the people of this country are generous and they are kind
and they are big hearted, and they are willing to pay for all those
who are less fortunate. But, when they feel like they have been vic-
timized and cheated, when they look at people right next door
drawing disability payments and there is not a thing in the world
wrong with them, then they lose faith in all of us. And from my
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point of view if I have got to run for office and I can take the pres-
sure, I think that you people ought to be able to take the pressure
and just administer a law.

Do any of you have any doubt where the President is going to
come down if it gets down to a question of whether he is going to
permit us to have eight times as many people on the rolls or three
times as many people on those rolls as have any right to be there?
Do any of you have any doubt where the President is going to come
down if it gets to his desk on those terms? I don't have any doubt
about it.

Thank you very much.

STATEMENT OF THE HONORABLE BILL CLINTON, GOVERNOR OF
THE STATE OF ARKANSAS

Senator LONG. Welcome, Governor Clinton. We are pleased to
hear from you.

Senator PRYOR. I'd like to say a word, Mr. Chairman. I've been
real excited about introducing Governor Clinton here this after-
noon, and I don't know whether I am as excited now as I was 30
minutes ago. [Laughter.]

But we are very, very glad that you are here, Governor. And I
would just like to say, Senator Long, Governor Clinton, who is the
Governor of Arkansas, has been chosen by his colleagues, the Na-
tional Governors Association, to come and present the Governors'
side of this picture. And you have raised, I think, some very inter-
esting points, Senator Long. And I'm sure that Governor Clinton
can address those points and also any other matters that he would
like. But our State is very honored to have you chosen, Governor,
to come today and present the position of the Governors with
regard to social security disability.

Governor CLINTON. Thank you very much, Senator Pryor, Sena-
tor Long. I was hoping you would be here today and we would have
a chance to discuss this issue. And I appreciate the opportunity to
appear.

I would like to have my remarks read into the record, but I
would only like to take a couple minutes of your time before we
can get into a dialog.

As you have pointed out today, the States do administer this pro-
gram which is paid for entirely, not only in benefits but also State
employees' salaries of the program, by the Federal Government.
The Governors have not been opposed to the idea that the program
ought to be tightened up, and certainly do not oppose the 1980
amendments, which call for a review of all those who had been pre-
viously put on disability.

The grave concern that we have had. over changes in the pro-
ram growing out of the 1980 legislation essentially grew out of the
act that it seemed to us that not only people who were needing to

be kicked off disability were being kicked off, but there were those
being terminated who there was no reasonable possibility they
would ever return to work because, in fact, they were disabled or
because they had been on disability so long and were so old or so
unskilled there was no reasonable opportunity they could go back.
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You and I, if you want, can get into a little back and forth. You
can cite me one example and I can cite you another. But suffice it
to say our State's program, which is run by the gentleman to my
left, Julius Kearney, a distinguished young Arkansan, has been
recognized over and over again by the people who just left this
table as being one of the most efficient programs in the country
with a very, very low error rate both in putting people on and in
taking people off.

In August at the Governors' conference in Maine I offered a reso-
lution which was unanimously adopted by every Republican and
Democratic Governor there which called for changes in the way
the program was being administered. It called for face-to-face inter-
views before determination because many people, including me-
and I practiced in the disability law field-believe that the quality
of the judgment is better if there is a face-to-face interview. It
called for the continuation of benefits through the ALJ level as the
administration just testified they are presently doing. It called for
three other things that I think there is some difference of opinion
On.

One, a medical improvement standard for kicking people off if
they were legally put on in the first place, having nothing to do
with what should be done prospectively in the definition of disabil-
ity.

Two, adherence to the circuit court of appeals' decisions by the
SSA unless they are going to a ppeal those decisions to the Supreme
Court so that everybody is following the same law. If it is, as you
suggest, Mr. Chairman, a program that there ought to be Federal
uniformity in then the Federal Government ought to be uniform in
what they say the law is and what they permit us to administer
without regard to what State we are in.

And, third, some uniformity of the standard of disability. That is,
after all, what we are hired to do at the State level-determine
whether a person is disabled or not.

Since the 1980 amendments and particularly since 1981, we've
been asked to-many of us felt like we were lost in a fun house,
frankly, in trying to define what disability is. There has been kind
of a crazy quilt pattern of the statute, regulations, internal policy
statements, official directives, telephone conversations back and
forth between the State office and the feds saying what we should
or shouldn't be doing. We don't know what the rules are. And
whatever they are, we want to know what they are; we want to do
the same for everybody in every State. And that's been very frus-
trating for us.

Now 25 States have taken some independent action. Fifteen have
declared moratoriums on any more terminations. Eight of them are
defiant enough to have done it without the benefit of a court order,
and I'm one of the eight so I'm standing here guilty. I would like to
tell you that what we did in Arkansas was last June I issued an
executive order which didn't stop terminations but which attempt-
ed to clarify and rationalize the process by which we were making
the decisions. And which met with no substantil opposition from
the Social Security Administration, as far as I know.

I did not issue the moratorium on cessations until December
when the Congress went home without taking further action and
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when we didn't know what the position of the Congress was going
to be on this issue. And I certainly look forward to getting back
into a position where I can work in tandem with and cooperation
with this administration.

My message today is this: I think we need congressional action. I
think we need a bill which embodies the Governors' resolution. We
are not against the 1980 amendments which call for review of
people that are on disability. We are not against kicking people off
who shouldn't be on and who ought to be required to go back to
work. We are against what we have seen in the abuses of the pro-
gram. We simply think the pendulum swung too much the other
way, and that is the sole basis of our resolution, apart from the fact
that we think we need to have a uniform set of standards that are
fair and clear and unambiguous for all the States administering
the program without regard to where they are, unless there is an
unavoidable difference caused by a court decision, instead of the
administration trying to maneuver which court decisions they rec-
ognize and which they don't and where they recognize them.

And let me just say this in closing. This thing got so hot in 1982
when I was running for Governor again that the incumbent Repub-
lican had his name taken off the stationery in my State. And I
never once used it against him as we walked around all the State.
Every county I went into I found somebody else who had been
kicked off of disability and I listened to the stories and some struck
me as valid and some didn't. I think you would have the same reac-
tion if you went around in Louisiana.

I don't think the Governors should run this program, if we are
going to be asked to run it according to standards, rules, regula-
tions, and procedures that we think are intolerable, indefensible,
irrational, and in some cases cruel. Now we are going to make mis-
takes. We are going to make mistakes no matter what kind of pro-
gram we have.

But one thing I came here to say-now I am speaking for myself
now; not the Governors' Association. I believe, and I don't want to
lose Mr. Kearney's job because he's a fine man-but I agree that if
we can't live with a program you want to run then you ought to
take it over and fire us. But I'm not going to go home and walk
around and go into any town in my State and look at any citizen of
my State and tell them why I'm doing something if I can't defend
it. If I can't look them straight in the eye and say this is why we
are doing this, and we think we are doing something that needs to
be done, and I feel good about it, I'm not going to do it. And I think
all of us should have the programs taken away from us if we are
going to continue the present posture. The administration has reaf-
firmed that it is against a medical improvement standard. It has,
to me, reaffirmed implicitly that it doesn't care whether there is
any uniformity among the States.

I will say that I am pleased that apparently the administration
wants to continue the receipt of benefits through the administra-
tive law judge level, and some other things that we feel need to be
done.

But I like the Governors' Conference resolution. We are all for it.
It's not a partisan issue. It's not an issue of the States against the
Federal Government. It's not something that indicates we don't
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want to see the deficit reduced. And we are not trying to pump you
for money that we know you don't have. We just think that if we
are going to run this program we have got.to run it according to
rules and regulations that we can have respect for and explain to
our people which holds up the best motives of the Federal and the
State Governments.

Thank you very much.
[The prepared statement of Governor Clinton follows:]

81-904 0-84-20
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PREPARED STATEMENT Or Gov. BiLL CUNTON

The National Governors' Association supports a number of major reforms in the

disability insurance program. We believe that the present process results in the erroneous

termination of benefits to a significant number of eligible persons, that the current

administrative standards are more restrictive than authorized by regulation or statute and

that the failure to consider medical improvement denies benefits to persons who are, in

fact, unable to return to work.

While we do not question the need for a continuing review process in the disability

Insurance system, nor the need Lo periooi%. Ily reassess the eligibility standards

themselves, we are concerned when that review process. is unreasonably accelerated or

when the standards appear to bear little relevant to the act ial ability to find and engage

in work.

As a result of these concerns the Governors, in August, unanimously approved a

policy statement calling for six major reforms in the disability process. We urged changes

that would:

0 make permanent the temporary policy that continues Social Security

disability benefits through the Administrative Law 3udge (ALU) level in

all continuing disability investigation cases;

0 adhere to a medical improvement standard before terminating benefits

once eligibility is initially established;

o require the public promulgation of policies and regulations affecting the

determination of disability;
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o require SSA to apply decisions of the Circuit Court of Appeal or to

appeal those decisions with which it disagrees;

o provide for face-to-face evidentiary interviews at the initial decision

level; and

o provide for a temporary moratorium on mental impairment reviews until

such a time as the listings for mental impairment have been revised.

While the Administration has acted, at least in part, on a number of these

recommendations, it has been unwilling to adequately address the fundamental

issues of continuation of benefits, medical improvement or the uniform application

of Circuit Court of Appeal decisions. The result is that serious problems remain and

that immediate legislative solutions are required.

An examination of the current disarray in the disability system makes the need

for such changes very clear. The accelerated review process was initiated in March

1981 and approximately 1,134,000 cases had been reviewed by 3une 1983, of which

421,000 had been terminated. About 30 percent of the cases which were denied

after state reconsideration have requested a federal review. Requests for ALJ

hearings have ir-reasec. from 281,700 in FY 1981 to an estimated 41,700 in FY

1983. An estimated 173,000 cases were pending decision at the end of that year.

ALJ's for the months of February 1982 through 3uly 1983 heard 126,000 appeals and

reversed 77,000, or 61 percent of them. At a minimum it would appear that almost

20 percent of all state decisions are overturned by AU's and that the number of

possibly incorrect decisions may be much higher as many persons do not pursue the

full range of appeals available to them. The situation is made even more complex
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by SSA's decision to request Appeals Council review of ALJ's decisions which restore

benefits and recent court cases concerning the impact of that review on the AL3's.

For many persons their disability insurance payment is the sole source of

income. For others It may be the difference between a minimally adequate income

and poverty. Clearly such persons should continue to receive assistance until an

adequate review process has been completed. Congress has recognized the

importance of continuing benefits during the appeal process. Unfortunately the

temporary extension expired on December 7, 1983 and has not yet been extended.

Other steps should be taken to improve the quality of the review process

itself. First, it is critical that the review standards themselves be consistent with

federal regulations and the disability statute. At the present time the state

agencies are required to use guidelines which appear to be much more stringent than

the law or regulations. Until such guidelines are incorporated into regulations or are

changed to conform to current regulations a high reversal rate during the appeal

process will continue. We believe that all of the major guidelines affecting

eligibility should be publically promulgated to allow for public review and comment

and to allow a careful scrutiny to determine their conformity to the law.

Second, the newly authorized face-to-face evidentiary interview should be

conducted prior to a final determination and before the actual termination of

benefits. Disability determination is often a complex process for both the recipient

and the examiner. The lack of face-to-face contact during this process increases

the possibility of needless error.
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Third the scheduling of reviews must be reasonably related to the staffing

levels provided to state agencies. The number of scheduled continuing disability

reviews rose from 257,000 in FY 1981 to 676,000 in FY 1983, an increase of over 160

percent. While total disability related workload rose much less quickly and may now

have been offset by staffing increases, it appears that, at least in some states, the

necessary additional staff was not available and fully trained at the beginning of the

accelerated review.

The inequities and confusion engendered as a result of the differences between

administrative guidelines and the law and regulations are compounded by the failure

of the Sdr.la- Si;--urity Administration to either appeal or implement federal circuit

court decisions on a national level. We believe that SSDI is a national program and

should remain one. Current SSA policy concerning Circuit Courts of Appeal

decisions threatens the uniformity of the system and places states in an untenable

legal situation. If the Social Security Administration disagrees with a decision it

should appeal that decision, not merely ignore its application elsewhere in the

system.

In addition to these procedural issues we believe that the disability process

suffers from two major substantive defects. Firsto we do not believe that current

medical standards are adequate for determining disability due to mental disability.

There is considerable evidence that the current guidelines served to deny benefits to

individuals that were clearly unable to function In a work situation. The Social

Security Administration has suspended reviews relative to mental impairment and is

re-examining the medical standards involved. We commend Secretary Heckler for

this decision and we suggest that it be incorporated Into legislation.
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Second, it is critical to recognize that individuals who have been on the

disability rolls for sometime have lost their attachment to the work force and may

no longer have skills that are readily marketable. The Governors recognize that

some individuals may have been classified as disabled mistakenly. They also

recognize that newly available treatment may mitigate or eliminate a disabling

condition so that an individual is able to work. However, there is little reason to

expect that an individual long out of the job market will be able to return just

because of a change in a medical impairment standard or a review guideline. Unless

this problem is recognized and addressed these individuals are likely to become

dependent upon other governmental programs or to substantially Impoverish their

own families. If prior standards were not properly targeted they should be changed.

New applicants, those recently in the job market, are appropriately reviewed by

these new standards but we should not expect either state government or the

individual to be able to respond overnight to the change. The failure to require

medical improvement is particularly troublesome in relation to Supplemental

Security Income (SSI) cases and to those disabled persons who are nearing normal

retirement age. In the first case the denial of federal benefits merely shifts a

federal cost to state welfare programs. With thousands of able bodied welfare

recipients unable to find work it is unlikely that the needed jobs are to be found to

return the disabled person to the work force. In the second case the older recipient

faces the dual barrier of no recent work history and a future work life that may not

justify the investment needed in retraining by a potential employer. Congress must

make clear that medical improvement should play an Important role in the review

process.

If the Congress and the Administration wish to assist those currently classified

as disabled to return to work, additional attention could be given to the vocational



rehabilitation program. Unfortunately the funds specifically allocated for

vocational rehabilitation for the Title Ii and SSI disabled have been reduced

substantially. In FY 1981, $124 million was allocated, but this dropped to $10

million in FY 1983 as a result of the Omnibus Budget Reconciliation Act of 1981

(OBRA). While OBRA required that the Social Security Administration reimburse

states for all Title 11 and SSI disabled persons successfully rehabilitated, it is

unlikely that this reimbursement will even approach the PY 1981 levels.

As you know, The Social Security Act provides that the states may administer

the eligibility determination process for the disability insurance program. While

states are not required to carry out these responsibilities all states currently do so.

States are expected to conduct disability determination in accordance with federal

rules and regulations and the federal government reimburses the states for the full

cost of these services.

In accordance with their normal operating procedures the states initially

attempted to comply with federal directives to implement the accelerated disability

review process. Serious problems developed quickly as the number of scheduled

reviews exceeded staff capacity to conduct them properly. More important, it

became clear that there were deficiencies in the review standards themselves,

particularly in relation to mental impairment and that the review process was not

providing adequate information on which to make an accurate decision.

Additional problems surfaced as court decisions concerning the review process

increasingly came into conflict with Social Security directives and as it became

clear that many persons being terminated from the rolls were, in fact, unable to

resume work. The lack of any medical improvement standard to temper the more
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recent disability standards was forcing the termination of benefits to individuals

with no recent work experience and with no reasonable expectation of finding

employment.

Faced with a rapidly growing problem of both a humanitarian an

administrative nature states first sought solutions in the Administration and the

Congress. When approaches to both the Administration and the Congress failed to

produce comprehensive action, some states were forced to act unilaterally to prevent

severe harm to disadvantaged individuals and to respond to a variety of court orders

not fully recognized by the Social Security Administration. While many states were

able to delay such action the problem became more difficult when the temporary

authority to extend benefits pending final resolution of appeal expired on

December 7. By the time that Secretary Heckler placed a temporary moritorium on

terminations, some 23 states had acted on their own. In 10 states) state action was

covered by a variety of direct court orders while l others have temproarily

suspended terminations or are operating under modified review standards.

The states which have acted to delay the issuance of final determinations

recognize the seriousness of that action. However, so long as the federal

government continues to rely on states for the disability eligibility function, those

states are not prepared to ignore what they see as legitimate court orders or a

major humanitarian concern.

Let me make clear that the Governors are not opposed to responsible efforts

to reduce the federal deficit. We recognize the danger of continuing high deficits

and the need to restrain the rapid growth in national entitlement programs. We

actively supported the enactment of the social security reform recommendations of
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the bi-partisan commission and we are urging a similar approach to resolving

problems in the unemployment insurance system. In addition we are taking new

steps at the state level to help control rapidly escalating health costs and we

support a continued effort to restrain the growth in non-needs tested entitlement

programs.

States are prepared to work with SSA and the Congress to develop both

interim and more permanent solutions, but they should not be forced to act

irresponsibly. If the federal government is not prepared to correct the problem it

must be prepared to assume responsibility for direct administration of the program

and it must act to protect those employees who are affected.

I am convinced, however, that the issues will be resolved and that Congress

will act to restore reasonableness and uniformity to the disability insurance system.
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Senator PRYOR. I feel our State might be similar to a lot of States
that have gone through this whole process since 1981. What effort
does the State disability determination services make to channel
the disabled into vocational rehabilitation programs? Do we have a
program there in our State and do other States have such a pro-
gram?

Governor CLINTON. Well, Senator, we do. A couple of years ago
the program was funded at I think a 90-percent higher funding
rate than it is now. And one of the things that I think that perhaps
we could all agree on is that even some people who are being re-
moved from disability who need to be removed have maybe been on
it so long and are of such background and lack of work experience
that they need to have some sort of rehabilitation or vocational
training. And as I understand it-my figures may be wrong-I
think the funding of the program has been cut back from about
$110 million to much, much less than that.

Our State share was about $37,000 or something like that last
year. There's no funding for a vocational rehabilitation component
of this program anymore for any practical purposes. And I think
there should be.

Mr. Baxter of our State has participated in the drafting of the
testimony which has been presented or will be presented by the
people who work in the rehabilitation field. And I think they have
taken the strong position that no-matter what we do on all these
procedural changes, Senator, we need to beef up the vocational re-
habilitation component because I think-and you all have figures
on this-but I think it's proved pretty cost effective for you.

Senator PRYOR. I'd like to ask a question of Mr. Kearney, if I
could. And first, Senator Long, Mr. Kearney is from a very fine
southeast Arkansas family. And if I'm not mistaken you have five
or six brothers and sisters all lawyers. Is that right?

Mr. KEARNEY. That's correct.
Senator PRYOR. Now I know that your brother John worked for

me when I was Governor. We worked together. And how many
brothers do you have that are lawyers, and sisters?

Mr. KEARNEY. There are five who are lawyers. There are 19
brothers and sisters altogether.

Senator PRYOR. Right. Nineteen brothers and sisters.
Mr. KEARNEY. We all decided we were too tired-so we decided to

go to law school.
Senator PRYOR. Do you have any idea about bow much it takes,

how much it might take financially, to conduct a disability review?
Do ou have that broken down?

r. KEARNEY. We do not have figures. I was looking for some fig-
ures that I believe the SSA did saying that the cost just to notify
people would take over $400 per case. Just for notification for
people that they did have the right to have the case reviewed. We
have not had it broken down in our office.

Senator PRYOR. Now, Mr. Kearney, right now the State of Arkan-
sas, I guess, would be somewhat similar to the other moratorium
States. Are you continuing your review process? Is that correct?
But not sending the results into Washington? Is that how our par-
ticular moratorium is being done at the moment?
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Mr. KEARNEY. Right. At this time we are continuing the review
process under what we understand to be SSA's guidelines. If we
would determine that a case would be one that would be a cessa-
tion case, then we are just holding that.

We have recently received a phone call, however, from the re-
gional office telling us that we should lean toward continuing as
many cases as possible. So our problem there is the rules as they
are written might say cessation, but they are saying lean toward
continuing them so that we won't have the cases sitting there. So,
again, that is part of what Governor Clinton is saying. That we are
having a real problem getting one word on what we ought to be
doing.

Senator PRYOR. Senator Long, maybe you have some questions.
Senator LoNG. Yes, I do.
Governor, have you been in the room during the course of the

hearing to hear the previous witnesses? '
Governor CLINTON. Yes, I heard most of it. Enjoyed it very much.
Senator LONG. Let me just tell you, Governor Clinton, that when

I came to the Senate I must have been about your age. How old are
you?

Governor CuNroN. Thirty-seven.
Senator LONG. Well, I was younger than you. I was 30. In fact, I

was 29 when I was elected. So I came here committed to this type
of program. And I guess I still am committed to it provided that it
is administered the way it ought to be administered and provided
it's the program that it ought to be. *

Those who persuaded Senator George to be the sponsor of the
amendment that made this program part of the law came to me
first. They thought I was the logical person to sponsor the amend-
ment when it became law. I would have been very proud to have
had my name on that, but I thought it would have a better chance
if we could persuade Walter George, who had been the former
chairman of the committee, to offer it. That was his last year. He
had enormous respect and prestige in the Senate. And, frankly,
that was good judgment because if I had offered that amendment it
wouldn't have carried. He did and it carried. It only carried by one
vote.

And he made an eloquent speech out there-and he explained the
amendment and did a magnificent job. That was one of the highpoints of my Senate service to hear him make his closing speech
for this amendment.

Now we go down the road a ways to 1977, and the social security
program is going broke. As chairman of the committee, it seemed
to me the logical thing to do was to raise the taxes to pay for it.
And I led the charge to try to do that, and we did. And when I ran
for reelection that was one of the principal points my opponent
raised against me. You might have seen some of his television ads
over there in Arkansas. You are a next door neighbor.

Governor CLINTON. I saw your ad defending your vote.
Senator LONG. Pardon me?
Governor CLINTON. I saw your ad defending your vote. I liked it.
Senator LONG. But here was this fellow telling the people that I

had advocated the biggest tax-he gave me full credit. I put the
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biggest tax increase in history on the backs of the people. In fact,
he gave me credit for the windfall tax, too. [Laughter.]

He said I had put the two biggest taxes in history on the backs
'of the people. And I didn't deny that, but it seemed to me as
though we had no choice if we didn't want the program to go
broke. This disability program was responsible for a large art of
that problem. The trustees report in 1977 projected that the disabil-
ity program was going to cost 2.26 percent of payroll. And that
means that this program which is costing about $18 billion now
would be costing us over $30 billion a year if nothing were done to
control its costs.

Now I've seen these people that come up here in wheelchairs.
And I have met with them. And I would be willing to stipulate that
all those people are probably disabled.

But let me just tell you this, Governor. There are also people I
.have met either because they are working for me or have worked
for me or because they know me personally who are on the disabil-
ity rolls even though they were never intended to be on those rolls.

Let me just give you the best example I know on the rolls. Here's
a fine, honorable, decent, god-fearing woman working for me and
my wife right here in our apartment in Washington. She came
down with cancer. And it occurred to me that maybe she would be
entitled to go on those rolls. I suggested she go down and talk to
the people at the social security office.

She was somewhat dismayed that the benefits were not more
than they were and that they had a waiting period. But when she
decided to claim the benefits, she intended to continue to work for
people, including us, and receive whatever pay that we felt like
paying, and do what work she felt like she could do, so as to sup-
plement the social security income with her earnings.

I told her that I couldn't do that. In the first place, it would be
against the law. And if anybody -was going to break the law, it
shouldn't be me. I was the one that helped to pass that law.

That dear sweet woman offered to work for us for nothing be-
cause she felt that we had been good to her. And my reaction was
that we couldn't do business that way. So we had to terminate our
relationship. I could not employ that person.

I assume she continued to work for the other people. And you
and I know that's against that law. Is that right, or not?

You are nodding. You agree that's correct,
Governor CuroNN. That's correct.
Senator LONG. Now that's against the law. That dear woman

died of cancer that year, and she didn't last very long, bless her
heart. But the point is she was on the rolls prematurely-while she
was still working.

Now I can understand how an examiner can be compassionate
and try to be kind and good to people in such circumstances. Now
that's the best case I have seen. There are other cases where the
people are working fulltime in a home even though they are draw-
ing disability. It's not at all unusual in my hometown for people to
be employing people with no records kept who are on those rolls as
being disabled. Now what do you think we ought to do about that?

Governor CuNToN. Senator, I think that's a good argument for
what the Congress did in 1980. Pass legislation requiring all the
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cases to be reviewed. I don't have any problem with that. That's
what our people do all day every day. They review these cases.
They try to evaluate whether the people ought to be terminated or
not. And if they are double-dipping or if they have got a bad medi-
cal evaluation and they get another one, that's the kind of people
we can terminate under the law. Under any conceivable set of
rules and regulations that are properly and firmly administered
under the 1980 legislation, those people would be caught up in it.
But that doesn't have anything to do with the fact that, as you
have already acknowledged, there are 40-11 horror stories for every
dozen you can tell about people that shouldn't be drawing it. And
that the.procedures are a living nightmare for us to administer.

The issue, I guess, is whether or not-there is no question that
there are more people being kicked off under what has been done
in the last couple years than there would have been if the previous
administration, the way they contemplated running the program,
had continued, even under the 1980 amendments.

But I'm telling you that I come from a State where the taxpayers
think just like they do in your State and where it is popular to
remove people from any kind of welfare roll as it is to put them on.
I'm very proud of what we did in our State going back from when I
was Governor before, to tighten eligibility standards for all kinds of
public assistance programs. But I don't believe you can justify, No.
1, the results that I have seen with my own eyes in my State; and
No. 2, the procedures by which they are followed. It's hard to know
from one week to the next what the dad-gum standards are, and
what the signals are. And we certainly know that there has been
no uniformity throughout the country in how we define who is dis-
abled and what the new rules are.

So I don't disagree with anything you are saying, but I don't
think it undermines the Governors position, which is that there
ought to be the changes that are outlined in our resolution. I don't.
And believe me, I'm not comfortable standing in the school house
door with my moratorium here. But we've got to do something to
change this thing.

Senator LONG. Governor, please understand my position. I have
Ereat respect for Governors, and you in particular. My father was a
Governor. My Uncle Earl was a Governor three different times. I
love Governors. Have the highest regard for Governors. [Laughter.]

And I have the highest regard for you, Governor. But I'm not
particularly pleased with the way this matter has been handled by
the Department. And I'm not particularly pleased that the Secre-
tary of HEW did not arrive here today. Yesterday she was hereand I insisted on interrogating her about this matter. She didn't
want to be here for this hearing. And my reaction is that if you
want that job--it's like Hary Truman said-if you can't stand the
heat, then get out of the kitchen. When you take a job like that
you are just getting in for a real tough situation. Some of this stuff
is not going to be fun.

But I think that you and I have really no difference on the basic
situation. Let me ask you this on the issue about compliance. You
are the Governor. Suppose you put a program into effect and you
are paying for 100 percent of it, and you call on the county officials
to administer it, and they are breaking the bank. They are putting
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all kinds of people on those rolls that don't belong there at all.
They are going to bankrupt your whole administration. What
would you do about that?

Governor CLINTON. If they were breaking the bank and they
were administering the program improperly, I would either make
them change the way they were running it or I would take it over.
But let me state again that our State has been recognized-1:.
Kearney got a call yesterday from Baltimore saying we are mad at
you boys down there for defying our orders but we have to admit
you are running one of the best programs in the country.

You can't get me to admit that I want this program liberalized so
much that we're letting people draw what they shouldn't. I think
anybody that is capable of going to work and is not really disabled
under a reasonable and firm definition should not be drawing this.
But I don't think that's an argument against the specific things
that are in the Governors' resolution, many of them embodied in
the bill offered by Senators Cohen and Levin and many of them
embodied in the similar House bill.

Senator LONG. Well, Governor, let me just pose another question
to you. Under the law of our State, if a person loses a hand, if he's
a carpenter and he loses a hand or if he is a railroad worker work-
ing on the train and he loses a hand, he would be construed as
being totally and completely disabled because even though he
might be an enormous success in something else, he has been dis-
abled from doing that particular job for the future.

Now I think we can agree that this particular law that we have
here does not allow that. It doesn't provide for that, does it? If you
lose a hand, you are not regarded as totally disabled under this
program. Can we agree on that?

Governor CLINTON. Yes, we do agree on that.
Senator LONG. In other words, under Louisiana law if you lose a

hand or fobt and you are just an ordinary working man-a carpen-
ter, bricklayer, plumber-you can be regarded as totally and per-
manently disabled.

Governor CLINTON. Under the workmans compensation law.
Senator LONG. Under workmans compensation. We put a provi-

sion in this law where even though our workmans compensation
law might call you totally and permanently disabled, you wouldn't
qualify under Federal law. We meant this to be a very tight pro-
gram-it was supposed to cost one-third, the employer plus the em-
ployee, both of them put together, was supposed to add up to one-
third of 1 percent of payroll for the cost of it. And we explained out
there on that floor why it wouldn't cost any more than that be-
cause it was so tightly drawn.

Now knowing what we had in mind, can you agree with me that
at any time you find somebody doing a full-time job that person
does not belong on those rolls?

Governor CLINTON. I agree with that.
Senator LONG. Now if that's the case, why should we have to

prove that that person's health has improved? What difference
would it make whether their health had improved or hadn't im-
proved? Shouldn't that be totally irrelevant?

Governor CLINTON. As I understand, Senator, you don't have to
prove their health has improved because if they are working, they
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are not eligible anyway under the present rules. I think that'sright. .
Let me give you a counter example because I have got one. In

Yell County, a county that Senator Pryor always carries. There is a
State representative there who thinks he is ito succeed Sena-
tor Pryor when he dies and he was telling me the other day, this
same State representative was telling me, that he's got a constitu-
ent with a ninth grade education who is a truck driver, and a truck
fell over on the guy and it broke his back. And miraculously he ac-
quired the ability to walk agin even thou h people thought he
wouldn't. And he was a very proud man. An they tried for a long
time to get him to apply for disability and he wouldn't do it. And
finally he did and he drew it.

But when he walks, he walks like this. You know, his back is
very stiff. But anyway he acquired the ability to walk again. Then
under this review process in 1982 he was terminated. And the
reason he was terminated is that the judgment was made that he
was capable of going back to work at a desk job. So there's a case
in the middle where the fellow is not working; they say he is capa-
ble of going back to work in a desk job, but he's got a ninth grade
education in a State with 10 percent unemployment.

Now that's a tough question. Should he be terminated? There are
two real questions. Should you tighten up the standards so that a
person like that can't be put on in the future because probably
when the program was originally drafted you didn't mean for those
people to draw under this program? But it's a different question if
the person has been drawing for 3 or 4 years and hadn't worked in
all that time that is in that situation. Should you take them off
without any evidence of medical improvement?

Now my judgment there, even though it would cost more money,
is that if a person is like that and legitimately, honest to'goodness,
having a tough review can't go back, you ought to leave him on
and not kick him off, if there is not medical improvement.

That's where I would come down on it even if it costs more
money.

Senator LONG. Well, if we ran the program the way we ought to
run it, assuming that we are going to maintain tight controls on
the cost of the program, we would try to get every employer to do
what Exxon Corp. does right in my hometown. Perhaps they have
got a worker and he is disabled from doing his job where he has to
stand up all the time?

He lost a leg or for whatever reason, he can't stand up anymore
to do that job. They will see if they can't put him into a job where
he can work sitting down. They try to slot him into a job and give
him a job preference. They will take the guy that has that desk job,
and put him over there standing up so that the fellow that can't
stand can hold a job sitting down.

It seems to me that if you ran the program the way you ought to
run it that we would try to get all employers, and, hopefully, soci-
ety in general, to slot these handicapped people into jobs that they
can do. That ought to be your starting point.

Governor CUWN. I agree with that. And believe me this guy
would go back to work in a bird dog minute if he had a chance to
do it. But he was an independent log hauler, a contractor. The
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woods in Arkansas are just like north Louisiana. They are full of
these guys that run these logging trucks. They work for other
people on contracts. They don't necessarily have anybody that can
give them another job sitting down somewhere. And I believe that's
right. If you could construct a program for those that don't belong
to a company like Exxon, you could retrain them and find some-
thing else for them to do, then, boy, I would be strong for not let-
ting them draw disability and making them be productive.

The CHAIRMAN. Governor, I appreciate very much your testimo-
ny. I have been absent, and will have to leave again to see Senator
Baker. But I'm glad you addressed the State administrative side of
this, because I think we are going to have a problem. If we adopt
some new standard that you do not like, are you just going to
ignore it?

Governor CLINTON. No, I wouldn't.
The CHAIRMAN. I think that's the problem. If the States are just

going to ignore whatever we do, I do not know why we ought to
continue to pay the States to administer the program.

Governor CUNTON. Well, Senator, let me say first of all that I
don't think any Governor really has enjoyed this standoff. Most of
us very much hope that the Congress will act, even if you do some-
thing different from exactly what we want, and give us some clear
signal. Let us go back to the drawing boards, figure out what we
are doing, and then go forward working with you.

The truth is it wouldn't cost you much more money just to take
over the whole program. The only person I can name is this person
right here. Everybody else is a Federal employee and, in effect,
paid for by Federal dollars. And maybe you ought to do that
anyay.

I believe that we've had a good State-Federal relationship on the
whole.

The CHAIRMAN. That's what the administration indicated this
morning.

Governor CLINTON. I think it has been good. And the Governors
that I know that have been responsible for these moratoriums are
really very, very anxious to drop them because we supported the
1980 legislation in the first place to review all this so we want to go
back to the business of reviewing.

The CHAIRMAN. Plus, the Governors keep telling us we have to
reduce the Federal deficit.

Governor CUNTON. Well, I agree with that, too. But let me just
say that a member of your party, Governor Snelling of Vermont,
has been working with us and he has been our leader on this for 6
years now trying to be responsible. We supported your social secu-
rity reform and lots of other things. We don't get to vote on taxing
and spending issues, defense or otherwise, so we are not entirely
responsible.

The CHAIRMAN. I don't have any quarrel with the Governors, but
I think you understand our problem.

Governor CLINTON. Sure.
The CHAIRMAN. Senator Long was in on the takeoff of this pro-

gram and he doesn't want to see a crash landing. I think he's
trying to smooth it out a little bit.
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Governor CLINTON. Obviously, I can't make a commitment for
what any other Governor would do after you act, but I think you
can be reasonably assured that even if you don't do every little
thing we want you to do, if you will take our concerns seriously
about the terrible administrative problems that have been created,
and give us a chance to work with you in a way that gives you the
confidence you need that we are trying to hold down the cost of
this program-prospectively you may even want to redefine who
should be drawing it.

The CHAIRMAN. Right.
Governor CLINTON. And we are going to try to kick off people

who shouldn't be drawing it and put everybody we can back to
work, I think you will find that things will return to a good bal-
ance. And I will certainly do everything I can in that regard.

But we can't live with the present conditions. I'm just speaking
for myself now because this issue has never been brought up. But I
would just as soon you take it back if you are not going to pass
legislation and change it.

Senator PRYOR. Senator Dole, while you were out of the room
Governor Clinton testified that one reason they felt the moratori-
um was justified in our State was the ambiguity and that the rules
were changing every day and some were being telegraphed in,
some telephoned in, and it finally got to a point where no one
knew what rules they were playing under.

Now I would just make a suggestion to the social security people
and the administration that when we do come forward with some-
thing, whether it's legislation, administrative change or whatever,
that these people right out there on that firing line be a part of
that because they are the ones that are having to deal with this
program everyday. And I think that during the implementation
process there was probably very little input from people that are
running the program.

I just want to also say, Governor-and I know Senator Long
wants to say something else-but you have heard him say he
doesn't want anybody drawing benefits that don't deserve them.
And that's what you have said and that's what I have said. We all
agree with that.

But you know he has a welfare program that I've heard him talk
about at lunch that is a pretty good program. He doesn't believe
that anybody ought to get benefits unless they are just blind or to-
tally disabled-they ought not to get a check without giving some-
thing back in return. And so the other day I heard him explaining
his program, and he said we ought to have a program where these
able-bodied folks get out there and pick up paper and pick up
trash.

And one of our colleagues said what if there isn't any paper,
what if there is not any trash. He said, well, we will hire somebody
to throw some out. [Laughter.]

So that's Senator Long. That's the way he thinks about this. And
I think that a lot of people agree with that whole philosophy. And I
just hope this hearing is going to be constructive and beneficial.

Senator LONG. Governor, I would rather pay somebody to do
something than pay them to do nothing even if what they are
doing is not really necessary. In other words, it seems to me that

31-964 0-84-21
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we are doing a grave injustice to make drones out of people who
are potentially useful citizens. I think you agree with that, don't
you?

Governor CLINTON. A hundred percent.
Senator LONG. If I had my way, we wouldn't have to argue about

the regulations. We would just give you the money and say, here,
you are required to look after these people.

Governor CLINTON. Make them do something for the money.
Senator LONG. Now I'm not sure you would get reelected if we

did that. By the time a lot of people are disappointed because they
can't get on the rolls, they might vote for the other guy. But it
would be all right with me to say, look, Governior Clinton, there's
the dough and anybody that is disabled down there, you look after
them. Ifyow-have-got anything left over, you can put it into what-
ever seems like the most fruitful use for the people. But in the
meantime you are expected to look after these people down here
with this money. Do you think you could handle that? Would you
like that or not if we did that? You could write your own regula-
tions.

Governor CLINTON. Well, I might. If you gave me the money I
would put a work for it component in there. Strong. And I would
enforce it.

Senator LONG. Incidentally, I might get a vote for my welfareprogram. (Laughter.]
My position is that we ought to let eve State government,

working with the counties-I don't care at what level you do it-
deal with the problem in this way. We would say, "Here is your
share of the money. Now we urge you to put these people to work.
Put them to work doing something. Give them something to do.
Pay somebody to hire them. But we would urge you to try to put
everybody to work doing anything they can that is useful for soci-
ety.

And then if you have got somebody that just can't do anything,
well go ahead and pay them something for doing nothing. Pay
them for being disabled, if the case may be. But we have just
ruined a lot of good people in this country by handing out to people
who can work foodstamps and welfare checks and all sorts of bene-
fits, running into more than $50 billion a year. This tends to be a
work disincentive. If they go to work to earn some money, at some
point they become disqualified to get these hand-outs. And they
would be better citizens if we paid them for doing something. Do
you kind of like that philosophy?

Governor CLINTON. I do. I agree with that.
Senator LONG. I don't know what you and I are arguing about,

Governor. It seems to be maybe we ought to be on the same side.
Thank you very much, Governor. If you have something else you
want to say, go right ahead.

Governor CLINTON. The only thing I wanted to say is to make
this one point in closing. Our State may be the only State in the
country that has this agency totally independent. It's a free stand-
ing agency and not under any other government department.
We've tried to do that so they could work closely with the Federal
Government. And I said and I will say it again one more time, we
have been recognized for the efficiency of our operation and the ac-
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curacy of the judgments which have been made by our people. And
we are proud of that. We don't like the idea of people drawing who
shouldn't. But again I would request respectfully that you and the

.other committee members review very carefully what is in our res-
olution, the Governors' resolution. We want to work with the
Senate, with the Congress to help reduce the deficit; not to increase
spending and programs that can't be justified. I think what's in
this program is good for the .country, and I do not believe it will
lead to abuses of the program. And I hope you all can support it.

Thank you very much.
Senator LONG. Thank you for your statement, Governor.
Apparently Mr. Malleris is not available at the moment so I will

call the next panel. Next we have a panel consisting of Mr. Reyes
Gonzales, president of the National Association of Disability Exam-
iners, from Elgin, Tex.; and the Honorable Judge Ainsworth H.
Brown, vice president, Association of Administrative Law Judges of
Wilkes-Barre, Pa. I'm told that Mr. Perales is not able to be with
us. Oh, he is present.

Well, we are pleased to hear from you gentlemen.

STATEMENT OF REYES GONZALES, PRESIDENT, NATIONAL
ASSOCIATION OF DISABILITY EXAMINERS, ELGIN, TEX.

Mr. GONZALES. I'd like to introduce Ms. Marty Marshall who is
not listed on the list of witnesses who is going to be accompanying
me. She is the NADE legislative chairperson, sitting to my right,
from Lansing, Mich.

I would ask that the entire testimony be made a part of the
record. I would like to highlight a couple of the key points of our
testimony.

I am the current president of the National Association of Disabil-
ity Examiners, which has a membership of approximately 2,000 in-
dividuals engaged in a wide variety of functions within the disabil-
ity program. NADE is a professional association open to all persons
involved in the evaluation of claims for disability benefits. The ma-
jority of our membership is in the State disability determination
services who are adjudicating the disability claims for the Social
Security Administration.

Other members includes attorneys, physicians, psychologists, and
others involved in all aspects of disability.

Since the inception of Public Law 96-265, also known as the 1980
disability amendments, there has been considerable outcry from
the public due to the accelerated process by which the claims were
being reviewed and by the high percentage of terminations that
were being processed. After the accelerated continuing disability
reviews were instituted in 1980, State agency termination rates
ranged from 40 percent to 65 percent, some higher in some months.
This was an alarming rate since the GAO study prior to 1980 gave
an indication that approximately 20 percent, or one out of every
five individuals who were on disability, did not belong on the dis-
ability rolls. After 1980, State agencies however were terminating
benefits approximately at the rate of one out of every two.

I was proud to see that legislative action in the form of investiga-
tions, hearings, and congressional actions brought about some
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relief to the beneficiaries who were unduly suffering from a bu-
reaucratic nightmare as a result of the administration of the 1980
amendments. One important relief came when Congress passed
Public Law 97-455 in January 1983. The law gave relief in the
form of the following to the disability program:

Temporarily provided for the continuation of benefits through
the ALJ hearing for those terminated and appealing their cases;
and also provided that individuals should be granted the opportuni-
ty for a face-to-face evidentiary hearing during reconsideration of
any decision that disability has ceased.

Although this congressional action did provide some relief to the
beneficiaries then, it is still quite obvious that SSA and Congress
need to take further action to insure that the disability program
being administered to the public is consistent in reference to policy
interpretation and is being applied in the most humane manner
possible.

We are aware that the Secretary of HHS, Margaret Heckler,
issued some major directives in the summer of 1983 in reference to
the disability program. It was the administration's intent that
some of those directives would improve some of the problems that
currently existed within disability program. We feel, however, that
further congressional action is necessary.

NADE sent some position statements to the Senate Finance Com-
mittee and to the full Senate in November 1983. At that time, we
stated that because of the adjudicative Climate, outlined earlier in
this testimony, we supported the need for a legislative definition of
medical improvement. We also support the SSA directive that re-
turns the face-to-face evidentiary hearings to the State disability
examiners. We also urge that the provision calling for equal num-
bers of reviews of both favorable and unfavorable decisions be rein-
stated in this legislation.

NADE believes that medical improvement needs to take into con-
sideration improvement in the medical or vocational technologies
made available to the beneficiary; error on the face of the evidence
of the originally allowed determination, return to work, and evi-
dence indicating the impairment is less severe than originally pro-
posed.

In addition, we would like to offer two other proposals that
would benefit approximately 15 percent of those on the rolls. And
those are beneficiaries who are 55 years or older and who have
been on disability for 5 years or longer, we feel should be continued
unless there is specific evidence of medical improvement. And the
second and last one is beneficiaries who are 50 years and older and
who have been on disability for 10 years or more and who have not
demonstrated the ability to perform past work should be continued.

Essentially these proposals consider the reliance that many dis-
abled persons have come to place on the disability benefits they re-
ceive as well as the adverse effect longevity on the roll plays in a
person's successful return to the work force.

All of the aforementioned would provide equity in evaluation
and less harshness than the present system, but still maintains the
integrity and purpose of the disability insurance program.

At the present time, some States are recommending cessations
only if medical improvement is shown while other States are not
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considering medical improvement. A single definition for medical
improvement for all States would increase uniformity in the dis-
ability program.

Public Law 97-455 passed in Congress in December 1982 included
a provision to allow beneficiaries whose benefits have been ceased
because of a medical review of their eligibility, to elect to continue
to receive benefits until an ALJ has rendered a decision in the
case. If the case was denied, then the benefits, except for medicare,
were subject to the hardship waiver standards already in law.

This provision was adopted on a temporary basis until further
consideration could be given to the CDI issue in the 98th Congress.
Thus, under the present law, no extended payment could be made
after June 1984 and the provision applied only to cessations occur-
ring before October 1983.

Subsequently, benefit continuation was rescheduled to end on
December 7, as we have heard also today, 1983. And since this
date, no legislative action to continue benefits under this provision
was passed by Congress in 1983, so Social Security has made an ad-
ministrative decision to continue benefits for individuals until con-
gressional action relieved this situation. We believe it is now time
that Congress acts on this provision and continues benefits as origi-
nally indicated in Public Law 97-455, originally passed in Congress
January 1983. But we feel that this should not be on a temporary
but rather ongoing basis.

NADE does not support the position that the Social Security Ad-
ministration either apply the decisions of circuit courts of appeals
to a)l beneficiaries residing within the States or the circuits or
appeal the decision to the Supreme Court. The Social Security Ad-
ministration's current policy of nonacquiescence in district and ap-
peals court decisions would appear to be the only plausible stance
under current operating procedures. Court decisions can vary from
district to district, and it would not be reasonable for a national
disability program to be governed by such regional decisions.

As we noted in our June 8, 1983, testimony to the Senate Gov-
ernment Oversight Committee, to require the Secretary to acqui-
esce or appeal individual court decisions would not promote uni-
formity in a decisionmaking process.

NADE supports the creation of an advisory council consisting of
medical, psychological, and vocational experts to provide the neces-
sary advice and recommendations to the Secretary on disability
standards and policies and procedures. We also believe that a rep-
resentative from NADE should be included in this advisory council.

I will just finish with a summary and then be available to
answer any questions.

In summary, NADE recognizes the need for legislative action to
improve the administration of the current social security disability
program. I mention in our written statement at least six major
items that I would like to recommend, but I would only like to com-
ment on three since the rest of them will be made a part of the
record.

That is, No. 1, to allow for continuance of benefits through the
ALJ level for those who have been terminated. No. 2, provide a leg-
islative definition for medical improvement. And provide for legis-
lation to show medical improvement prior to termination of bene-
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fits. And, No. 3, continue to afford an individual the opportunity
for a face-to-face hearing prior to termination of benefitis, and con-
tinue with the goal of demonstration projects to demonstrate the
success of face-to-face hearings at the initial level for new disability
applications. We feel that at least those three issues need legisla-
tive attention this year.

Thank you, Mr. Chairman, and committee members, for the op-
portunity of providing NADE the opportunity to present this testi-
mony.

[The prepared statement of Mr. Gonzales follows:]
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STATEMENT OF REYEs GONZALES, PRESIDENT NATIONAL ASSOCIATION OF DISABILITY
EXAMINERS

nade
On behalf of the National Association of Disability Examiners (NADE), I
welcome the opportunity to express our association's views on the Social
Security Disability Program. I am the current President of NADE which has
a membership of approximately 2,000 individuals engaged in a wide variety of
functions within the Disability Program. NADE is a professional association
open to all persons involved in the evaluation of claims for disability benefits,
in the public and private sector. The majority of our membership is in the State
Disability Determination Services who are adjudicating the disability claims for
the Social Security Administration, Other members include attorneys, physicians,
psychologists and others involved in all aspects of disability evaluation. Our
membership shares the public awareness to the problems existing in the implementa-

tion of the Social Security Administration Disability Insurance and Supplemental
Income Programs.

Since the inception of PL 96-265 also known as the 1980 Disability Amendments,
there has been considerable outcry from the public due to the accelerated process
by which the claims were being reviewed and by the high percentage of terminations
that were being processed. After the accelerated Continuing Disability Reviews
(ACDR) were instituted in 1980, State Agency termination rates ranged from 400 to
65%, some higher in some months. This was an alarming rate since the GAO study
prior to 1980 gave an indication that approximately 20% or 1 out of every 5
individuals who were on disability did not belong on the disability rolls. After
1980, State Agencies however were terminating benefits approximately at the rate
of 1 out of every 2 (or about 50%).

After 1980 we found that Administrative Law Judges were reversing these State
Agency terminations almost to the tune of 50%. 1981 and 1982 were very hard years
on the staff of the Disability Determination units since they were receiving a
majority of the adverse publicity for the high termination rates produced by the
accelerated and periodic reviews ind for the high reversal rates produced by the
Administrative Law Judges of these terminations.

I was proud to see that legislative action in the form of investigations, hearings
and Congressional action brought about some relief to the beneficiaries who were

,_] National Association of Disabiht\ Examiners
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unduly suffering from a bureaucratic nightmare as a result of administration of

the 1980 Amendments. One important relief came when Congress passed Public Law

97-455 in January, 1983. This law gave relief in the form of the following to

the Disability Program:

1. Temporarily provided for continuation of benefits through the Administrative Law

Judge (ALJ) Hearing for those individuals terminated and appealing their cases.

2. Provided that an individual should be granted the opportunity for a Face-to-Face

evidentiary hearing, during reconsideration of any decision that disability has ceased.

Initially, these hearing officer positions were to be Federal positions but in October,

1983 the Secretary of Health and Human Resources (HHS) Margaret Heckler gave the States

the option to hire state personnel to conduct the hearings beginning in January,

1984. It is my understanding that all but three (3) of the States have opted to perform

this function. In those states that have opted not to perform this function, Federal

Hearing Officers will perform the duty.

Although this Congressional action did provide some immediate relief to the

beneficiaries then, it is still quite obvious that SSA and Congress need to take

further action to insure that the disability program being administered to the

public is consistent in reference to policy interpretation and is being applied in

the most humane manner possible.

In December, 1982, a Federal Court in the State of Minnesota ruled against SSA

because the Administration was not applying the sequential evaluation process,

instituted for the determination of disability claims, in cases dealing with the

mentally impaired. Prior to this action, disability examiners throughout the

country were disturbed by the policy issued by SSA that permitted individuals to

be denied disability benefits if they did not meet or equal the Social Security

disability guidelines for disability without addressing residual work ability.

Attached is a letter dated February 25, 1983 from John A. Svahn, then the

Commissioner of Social Security, responding to a letter dated January 26, 1983

from the NADE Great Lakes Region. NADE supported the alteration of SSA's adjudi-

cation process for claims in which mental impairments existed then and does so

still. NADE believes in the application of medical and vocational factors in the

evaluation of mental cases as it does in the evaluation of all impairments.
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In light of the actions that have taken place nationally, NADE supports even
further refinement of the disability program as proposed in current House Bill
HR 4170, the Disability Amendments introduced by Congressman Jake Pickle.

We are aware that Secretary of HHS Margaret Heckler issued some major directives
in the summer of 1983 in reference to the disability program. It was the
Administration's intent that some of those directives would improve some of the
problems that currently existed with the Disability Program. We feel, however,
that further Congressional action is necessary.

At our Annual Conference in October, 1983, NADE again took additional positions
on the disability program.

As a result of this meeting, NADE was prompted to send some position statements to
the Senate Finance Committee and to the full Senate by November, 1983 (copy attached).
Since a copy is attached, I will only comment on the highlights of that position
letter to the Senators.

NADE stated at that time, that because of the adjudicative climate (outlined earlier
in this testimony), it supported the need for a legislative definition of medical
imDrovement. We also support the SSA directive that returns the Face-to-Face
evidentiary hearings to the State Disability Examiners. Finally, we also urge that
the provision calling for equal numbers reviews of both favorable and unfavorable
decisions be reinstated in the legislation.

NADE believes that a clear "medical improvement" standard needs to be established.
One that creates a category of beneficiaries who because of their medical conditions
have not improved, are presumed to be unable to work, and therefore must continue
to raceive benefits.

NADE believes that medical improvement needs to take into consideration improvement ir
medical or vocational technologies made available to the beneficiary; error on the
face of the evidence of the originally allowed determination; return to work (SGA);
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and evidence indicating the impairment is less severe than originally proposed.
In addition, NADE has two proposals which would benefit approximately 150 of
those on the disability rolls. These are:
1. Beneficiaries, aged 55 years and older, who have been on the disability
rolls for five years or longer, should be continued, unless there is specific
evidence of medical improvement.
2. Beneficiaries, aged 50 years and older, who have been on the disability rolls
for 10 years or more and who have not demonstrated the ability to perform past work,
should be continued.
These proposals consider the reliance many disabled persons have come to place on
the disability benefits they receive, as well as the adverse effect longevity on
the rolls plays in a person's successful return to the work force. All of the
aforementioned would provide equity in evaluation and less harshness than the present
system, but maintain the integrity and purpose of the Disability Insurance Program.

At the present time, some states are recommending cessations only if medical improve-
ment is shown, while other states are not considering medical improvement. A single
definition for medical improvement for all states would increase uniformity in
the disability program.

Currently SSA, upon the direction of Secretary Heckler in the summer of 1983, is
reviewing policies and procedures under which we are adjudicating disability claims.
A review of the mental disorders and the listing of impairments is also being
undertaken and input is being sought from the American Psychiatric Association and
other professionals in the medical field on this subject. NADE supports a moratorium
of all CDRs (not just mental cases as some have proposed), until SSA completes its
review of all its policies and procedures, issues national implementation dates for
these current procedures with training and until the issue of medical improvement is
clarified. We support that such a moratorium be effectuated immediately and con-
tinued until such time as SSA or Congress provides a single definition of medical
improvement to be used, uniformly so that all disabled people will be treated equally,
regardless of state of residence. This would also come at the time that the program
needs it the most, in that we would be receiving the top to bottom policy clarification
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hopefully, sometime in 1984 from SSA. NADE has gone on record with this position

and has issued a letter dated 11/23/83 (copy attached) to Ms. Patricia Owens,

Acting Associate Commissioner for Disability for SSA.

PL 97-455 legislated that by 1/1/84 individuals whose benefits are terminated due to

a medical review (CDR) must be given the opportunity to have a Face-to-Face

evidentiary hearing at the reconsideration level conducted either by the Secretaty or

the State Agency. We Support the decision of the Secretary of HHS to encourage that

these particular Face-to-Face evidentiary hearings of CDR claims be conducted by

State Agency personnel. NADE feels that the disability examiner in the states have

the expertise and knowledge of the disability adjudication process to conduct Face-

to-Face evidentiary hearings that will be needed. If the evidentiary Face-to-Face

hearings prove successful, NADE supports consideration of Face-to-Face interviews of

all initial level denials of all claims. Perhaps, a demonstration project would be

the most economical choice to take so that the project could be evaluated prior to a

decision to do Face-to-Face hearings of all claims.

PL 97-455 passed in Congress in December, 1982 included a provision to allow

beneficiaries, whose benefits have been ceased because of a medical review of their

eligibility, to elect to continue to receive benefits until an ALJ has rendered a

decision in the case. If the case was denied then the benefits, except for medicare,

were subject to the hardship waiver standards already in law. This provision was

adopted on a temporary basis until further consideration could be given to the CDI

issue in the 98th Congress. Thus, under the present law, no extended payment could

be made after 6/84 and the provision applied only to cessations occurring before

October, 1983. Subsequently, benefit continuation was rescheduled to end on 12/7/83.

Subsequent to this date, since no legislative action to continue benefits under this

provision was passed by Congress in 1983, SSA made an administrative decision to

continue benefits for individuals until Congressional action relieved this situation.
It is now time that Congress acts on this provision and continues benefits as originally

indicated in PL 97-455 and originally passed in Congress in 1/83. This should not be

on a temporary, but rather, ongoing basis.
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The aforementioned position will go a long way in establishing more humane treatment
in the disability program, establish uniformity in the application of the disability

process and provide quick and immediate relief to the nation's disability applicants
and to the public in general, that is long overdue, I would like to point out that
if the House of Representatives takes no further action we urge you to take action

on the aforementioned sections of this Bill.

NADE believes that the Secretary be required to regulate and supervise use of Con-

sultative exams and provide more direction in the use of consultative exams and to

encourage SSA to redouble its efforts to secure reasonable fee structures for con-
sultative eiams. We do not necessarily agree that the answer is a reduction of
volume providers per se, but we support the concept that a regulatory standard be

institutled in SSA to regulate consultative exam purchases, fee structures, and the

most important concept that has not even been mentioned yet, that of the quality of the
consultative exam. We should not hesitate to pay even if we have to use volume providers
as long as we are monitoring the quality of the consultative exam and can defend it
in court. We also believe that this could be done through administrative directives

without much of an added fiscal cost.

NADE wishes to testify that notice and comment provisions concerning issuance of

regulation of section 553 (c) (2) of the Administrative Procedure Act be applied to

benefit programs in Title II. However, we again want to strongly emphasize careful
administration of it by SSA and the ALJs. One of our major concerns has always been

as we have previously testified before Congress, the fact that policies and procedures
for adjudicating disability claims have not been issued with the same consistency to

the ALJs and to Disability Examiners. Continued enforcement of SSA and the ALJs
application of this provision must be continued in order to insure more uniformity in
the Disability Program.

NADE does not support the position that the Social Security Administration either

apply the decisions of Circuit Courts of Appeals to all beneficiaries residing within

States within the Circuit or appeal the decision to the Supreme Court. The Social
Security Administration's current policy of non-acquiescence in District and Appeals
Court decisions would appear to be the only plausible stance under current operating
procedures. Court decision can vary from District to District and it would not be
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reasonable for a national disability program to be governed by such regional decisions.

As we noted in our June 8, 1983 testimony to the SenateGovernment Oversight Committee,
to require the Secretary to acquiesce or appeal individual court decisions would not
promote uniformity in the decision-making process. If acquiescence is followed then even

more appeals will result with the actual day-to-day functioning of the Program being
quagmired as case processing proceeded on an erratic basis awating the settlement of

Injunctions, stays, and decisions. NADE has long supported the establishment of a
Social Security Disability Court. This would solve the problem of acquiescence and

would lessen the congestion in appeals in the federal courts. More importantly, it
would create a single policy body for decisions, binding at all levels, and enforcing

uniformity. If a legislative solution is sought to this complex problem, the establish-
ment of a Social Security Court offers a more effective alternative. Acquiescence

should not be a major problem where there would be only one Social Security Court--
with a mechanism to insure internal consistency as is provided in the IRS Tax Court--
and there would be appeal to only one Circuit Court and the Supreme Court.

NADE supports the creation of an advisory council consisting of medical, psychological,

and vocational experts to provide the necessary advice and recommendations to the
Secretary on disability standards, policies, and procedures. We also believe that
a representative from NADE be included in this advisory council.

NADE wishes to testify to its support of ongoing medical and vocational training to
all adjudicators involved in the disability process, D E., ALJ, Hearing Officer, etc.

We would like to emphasize that training such as that the Disability Examiners
receive, be mandated for potential ALJs. Currently a new disability examiner hired

by the State Agencies undergoes 3 to 6 weeks of formalized medical training in dis-
ability evaluations using the SSA Listing of Impairments. We believe that this

type of intensive medical training should be mandated for all potential ALJs.
Further, ongoing continuation of training in the form of medical training in reference
to adjudication of Social Security disability claims and the application of the

Listing of Impairments should be conducted for both the examiners and ALJs. This
training could also be provided at a central point throughout the regions of the
country, where both the ALJs and the Disability Examiners, for a given period of time,

could receive the same formalized training for the adjudication of claims.



330

Senator Robert A. Dole, Chairman of the Committee on Finance in announcing
a hearing set by the Finance Committee on Social Security Disability Insurance
Program points out that the periodic eligibility reviews mandated by Congress in
1980 have generated concern about the adequacy of the disability determination
process. There is no doubt we express this same concern and we have tried to
outline our feeling on the needed Congressional action. NADE is concerned, as
Senator Dole is, about the beneficiaries who are no longer assured of equal treat-
ment in various states. Clearly we must take steps at whatever cost to insure
that we have a uniform national administration of this program. There is some
probable impact upon the financing of the Disability Insurance in reference to

some of the above-mentioned program changes and it is my understanding that those
would be addressed in this hearing. I would like to make a plea to those individuals
involved in those major decisions that we really have to consider national applica-
tion of the program foremost and we do understand that some very difficult decisions
in reference to financing must be made. It is my understanding that there is some
concern that additional spending measures were not anticipated when the Social Security

financial bill was enacted last spring. These changes would not have such a significant
impact on that Social Security spending bill when the lives of individuals are at stake.
We feel that with some administrative reform and legislative assistance the goals of a
National Program and savings could be accomplished.

Recently some Senators hoped to address some major portions of the disability problems
in a Senate Bill introduced in 1983 in the Senate. The Bill addressed the need for
medical improvement, the need for a right for a personal appearance, the need for
continued payment of disability benefits during an appeal, the need for uniform
standards for disability determinations, the need of more consistency when evaluating
pain, and mandatory appeal by the Secretary on certain court decisions. This tells
me that it is very clear that Congressional members have done a very detailed study
into the problems affecting the disability program. Certainly it is time that we
answer and address the needs that the constituents throughout the country are asking
for. This has been verified by the fact that at some time or another approximately
28 states during the last 12 to 18 months have issued moratoriums on ceasing benefits
or.,ceasing the review of claims until medical improvement is shown or until SSA revamps
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its policies and procedures. It also speaks very highly for the Congressmen in

the House and in the Senate during 1983 who took the initiative to hold hearings
and investigate the problems within the disability program and who have presented
them before Congress in a formal manner to aleviate some problems that are now
occurring in the disability program. I applaud those Senators and House Members
who have so graciously testified during 1983 in reference to the much needed
reforms of the Disability Program. Certainly we must support this significant
movement on this subject.

Although many problems exist, the Disability Examiner remains dedicated to the
profession and to improve upon it. This can be seen in participation in training
programs beyond those the State and Federal Governments provide and in interest in
furthering change in the laws under which decisions are made. Disability Examiners
although frustrated with the program from time to time, have not given up on it or
the desire for an equitable decision for every disability applicant and beneficiary.
We support whatever efforts are necessary to make the disability insurance program
a sound and equitable program for the disabled. Professional Disability Examiners
accept these challenges and the changes they bring to the program. NADE has made
its recommendations to assist the examiners by underlying the need for uniformity
and consistency, throughout the process. We hope consideration will be given to our
proposals for changing some of the problem areas. Much has been stated lately for
the humane nature of the reforms. We ai)plaud this attitude on the part of the
Administration. NADE believes that both the new applicant and the current beneficiary
deserve humane treatment. They also deserve an explanation of the disability process
and how it affects them. Without this knowledge and an awareness that the Program can
be modified, there will be little public acceptance. We support whatever efforts are
necessary to make the Disability Insurance Program a sound and equitable program for
the disabled.

This concludes our statement for the record.

SUMMARY
In summary, NADE recognizes a need for legislative action to improve the administration
of the current Social Security Disability Program. At the least we must issue legislation
to:
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1. Allow for the continuance of benefits through the ALJ level for those who have
been terminated.
2. Provide a Legislative definition for medical improvement and provide for legis-
lation to show medical improvement prior to termination of benefits.
3. Continue to afford an individual the opportunity for a Face-to-Face hearing prior
to termination of benefits and continue with the goal of demonstration project to
demonstrate the success of Face-to-Face hearings at the initial level for new disability
applications.
4. Provide for uniform standards of Disability determinations and more careful
issuances of clarification with consistency across the regions so as to avoid further
"policy changes" which resulted in the court case of the Mental Health Association of
Minnesota vs. Schweiker, (No. 4-82-Civ 83).
5. We also support the concept that the Secretary appeal certain court decisions to
the Supreme Court. This would increase the uniformity of our national program. We
do not recommend application of circuit court decisionstoonly those states in that
circuit because that would not accomplish national uniformity. We support the use of
a Social Security Disability Court as an alternative.
6. We support current SSA Policy that mandated a "top to bottom" review of all
policies and procedures issued by SSA and we support the use of work groups especially
from front line examiners and professional in the medical or vocational fields as well
as from the public and private sectors to help review the current SSA policies for
disability.

Thank you, Mr. Chairman and Committee Members for the opportunity you have provided
NADE to present this testimony.



333

(4 THE COMM ISSIONEP OF SOCIAL SECZUR:TY
F,;: T!M0P.L .,L t £ =3

February 25, 1983

Mr. Mark C. Hudson
Great Lakes Regional Director
National Association of Disability Examiners
P.O. Box 44237
Indianapolis, Indiana 46244

Dear Mr. Hudson:

This is in response to your January 26, 1983 letter to
Secretary-designate Heckler supporting the alteration of the
Social Security Administration's adjudication process for claims
in which a mental impairment exists.

We appreciate your offer of support and advice as we address
ourselves to the decision in the Minnesota case. While I am
not free to discuss a case in litigation, I do want you to know
that I support fully the policy set forth in the regulations.
The policy requires full consideration of vocational factors In
a case where a person with a severe impairment does not meet or
equal the listings. My memoranda of January 3, 1983 make clear
my commitment to this policy. Copies are enclosed for your
convenience.

The endorsement of this commitment by your membership would serve
to reinforce the importance of full and complete adjudication in
every case.

Sinc 1

hn A. Svahn

Enclosures

ATTACHMENT 1

31-964 0-84- 22
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Dear Senator:

On behalf of the National Association of Disability Exa--iners we would like to bring
your attention to those provisions of HR417O (legislation affecting the Social Security
disability programs which we feel warrant your careful consideration.

The Social Security disability program is a national program and, as such, must be
administered uniformly between States and Regions and at all levels in the decision
making process. Yet the Sections requiring compliance with certain court orders will
produce just the opposite effect. If this Section is passed as written the disability
program will become a Regional program Vhose policies are established by the Courts.
Court decisions vary from Circuit to Circuit. Whether or not a person receives disa-
bility benefits will depend on which circuit he or she lives in,

We believe this is grossly unJust and administratively unworkable.

Likew'ise, the Ad-.dnistrative procedure and, uniform standards Section would continue -
and increase - the disparity between the decisions made by State disability examiners
and those made by Administrative Law Judges. The Ad4lnistrative Law Judges will be
bound only by the Regulations while State disability exa.--iners will continue to follow
the "interpretive rulings" of SSA. This creates a merry-co-around effect - where a
person is granted disability benefits at one level end those benefits are then terminated
at ancthcr !v:*:I.fl~v a =cre strict interprett-n zf the Rcrltions. We tzldcvc
all levels should be bound bry the same guides. This section will not promote uniformity.

We support the need for a legislated definition of medical improvement as set forth in
the legislation. We also support the provision which would return the face-to-face
Hearing to the State disability examiner.

?inally we urge that the provision calling for equal reviews of both favorable and un-
favorable decisions be re-ins-ated in the legislation.

We wotild welcome the opportui ty to discuss this bill - or other legislation which would
directly impact on disability examiners with you.

Sincerely,

Reyse Gonzales , President
P.O. Box 62T
Elgin, Texas 78621
(512) 445-8507

Martha Marshall, Legislative Chair

2704 ?rant Street
Lamsing, Michigan 48910
(517) 882-8073

ATTACHMENT 2
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P.O. Box 627
Elgin, Texas 78621
512-445-8507

November 23, 1983

Ms. Patricia Owens, Associate Commissioner
Social Security Administration
Office of Disability
100 Altmeyer Building, 6401 Security Blvd.
Baltimore, Maryland 21235

Dear Ms. Owens:

The following resolution was recently passed at the business meeting of the
National Association of Disability Examiners (NADE) at the National Conference
in Baltimore on October 14, 1983. It is my responsibility to provide you with
the following resolution that was passed by the delegate assembly.

That the National Association of Disability Examiners support the idea of a
moratorium by SSA on all CORs until the issue of medical improvement is clarified
and that in such support, go on record in writing to the Social Security Admini-
stration and the Congress of the United States that such a moratorium be effec-
tuated immediately and continue until such time ,; either the SSA or Congress
provide a single definition of medical improvement to be used unilaterally so
all disabled people be treated equally, regardless of state of residence.

You can respond to me in reference to the above-mentioned position from IADE
and I will,of course,communicate tc the NADE membership.

Sincerely,

-A
Reyel Gonzales
NADE President

cc: Jeannette L. Fanning, President-elect, NADE
Congressman J. J. Pickle

Attachment 3

{,..., Nano,:ld .- o~t o f ,q):abiht% L:\anun,
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STATEMENT OF HON. CESAR A. PERALES, COMMISSIONER, NEW
YORK STATE DEPARTMENT OF SOCIAL SERVICE, ALBANY, N.Y.
Mr. PERALES. Senator, I understand the hour draws late. I will be

1 minute or so. I will just indicate I am the commissioner for the
New York State Department of Social Services. I represent one of
those eight States that has imposed a moratorium.

I merely wanted to point out that in New York State the disabil-
ity review program has been particularly difficult to administer.
We have been particularly hard hit by the program. The mentally
ill who have been illegally removed from the rolls-and I say ille-
gally-are increasingly becoming a part of New York's homeless
problem. And I've heard some of your remarks earlier, and I think
it's important that you understand that some of us who are trying
to administer this program at the State level are faced with com-
peting legal demands, it seems.

We are told on the one hand by our lawyers that what is going
on, what we were being required to do, is illegal. We are told by
the Federal Government to do it. Some of us have chosen to go into
court, as New York did. And in a recent decision, which I think has
been cited in earlier testimony, the courts have told us that our ad-
ministering of the program under the rules set by the Federal Gov-
ernment was, indeed, illegal. So there are many of us who have
chosen to impose a moratorium. We are pleased that SSA itself has
presently proposed a moratorium. We are hoping desperately that
we will get legislation clarifying the situation. I can only echo in
support the articulate statement made by Governor Clinton that
it's an extremely difficult program to administer at this point. We
have the courts telling us one thing; we have our lawyers telling us
some things; and we have got conflicting statements from SSA. So I
hope that you would consider that, because I know you feel very
strongly about the obligation of States following the Federal Gov-
ernment. But the fact is that the courts have intervened. That
none of the States imposed the moratoriums until after there were
a number of court decisions. In fact, not until after nine States
were, in essence, told to impose moratoriums. So the question was'
whether or not we would protect the rights of our own citizens, as
the courts had told us they ought to be protected.

[The prepared statement of Mr. Perales follows:]
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TESTIMONY OF CESAR PERALES
(Commissioner of NYS Department of Social Services)

Before the Senate Finance Committee

January 25, 1984

I am Cesar A. Perales, Commissioner of the New York State Department of

Social Services. I am very pleased that you asked me to appear before your

committee to speak about the disability program. Governor Cuomo and I have been

very concerned with the harsh and restrictive nature of the program. I welcome

the opportunity to be able to share with you our concerns regarding the problems

associated with the program and our proposals for changes needed to ensure a fair

and effective program.

Although major changes are needed in all areas of the disability program, the

most immediate need is for elimination of the harsh and restrictive Continuing

Disability Review (CDR) standards being applied and for immediate action to end

the confusion and disarray surrounding the continuing disability review program.

The review program, initiated without proper planning in 1980, has had major

negative impacts on the disabled, the states, and the Federal government. Tens of

thousands of truly disabled individuals have lost their benefits and have suffered

unnecessary physical, emotional and financial hardships. Many of these individuals,

because of their disabilitites, have little prospect for engaging in substantial

gaintu; ac .ivity. At the present time, no national CDR program exists. Individual

District and Circuit Court decisions have imposed different standards than SSA's,

many states have been forced to take their own actions and Congress has not acted

to set new standards.
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Since the initiation of the CDR program, New York State has expressed its

grave concerns regarding the lack of planning and appreciation for the hardships

the CDR program would produce. In 1980, Congress anticipated a maximum of

20% potential cessations, yet during its first years, the CDR program produced

cessations of over 45%. Recipients of disability benefits, who had been disabled

for many years, were unjustly made to assume the burden of proving their

continued disability.

The harshness and lack of appropriate CDR standards was clearly shown by

reversal rates of 65-75% being made by ALJ's and by the massive public outcry.

Enormous numbers of disabled people were being unneccessarily removed from

disability under SSA rules, and then returned to the rolls after appeal. Clearly, the

most disadvantaged were the mentally disabled who, in many cases, were unable to

understand or respond to what was happening.

In the two years following implementation of the CDR program, the problems

identified at the outset were compounded and exacerbated by frequent and

inconsistent changes in SSA's policies and procedures. We in New York have

consistently taken a leadership role to insure that our disabled citizens would be

appropriately protected from the harshness and inequities of the CDR process. We

have implemented a number of reforms including:

- Intensive additional quality control procedures designed to insure that

medical evidence gathering has been thorough and that it has been

examined appropriately in decision making.
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- Procedures to insure that SSA has followed all necessary steps to contact

individuals whose cases are being reviewed so that individuals are not

simply removed for failure to cooperate; an action of great concern

particularly for the mentally ill.

- Extensive outreach programs with provider and advocacy, groups to assist

clients in negotiating this cumbersome and difficult CDR process; a

process which has been extremely difficult to negotiate even for the most

well informed recipient.

- Maximization of the use of information from the recipients treating

source in decision making rather than re1.ance on information provided by

physicians under contract to the disability program.

- A set of case decision criteria which appropriately insure that the benefit

of the doubt is given to recipients in borderline cases.

All these actions have resulted in a 25 percent increase in the number of

clients retained on the rolls who otherwise would have been illegally removed.

Despite these efforts, however, some 25,000 New Yorkers have been removed

from the disability rolls and it is estimated that at completion of the review

program, if the same trends persist, as many as 100-150,000 New Yorkers could

ultimately lose their benefits.

As has been the experience in the rest of the nation, the numbers of people

removed has far exceeded the expectations of Congress, when it passed CDR

legislation in 1980.

There is clearly a very fundamenta! problem in SSA's implementation and

operations of this program that goes well beyond procedural and administrative

matters. The problem centers on the unreasonable and illegal burden of proof

required of recipients in order to continue on the disability rolls; a burden which

has resulted in removal from the rolls of tens of thousands of our most vulnerable

citizens.
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For that reason, and in addition to the procedural and operating

improvements that we have implemented, we have continually sought from both

Congress and SSA basic changes in the definition of disability. These changes in

definition would require SSA to establish that there has been medical improvement

in a recipient's condition before that recipient could be removed from the disability

rolls.

This position was supported by a court decision in the state of Washington

which required proof of medical improvement before an individual could be

removed from the disability rolls. At the time of that decision, it was clear that

the nine states within that particular court circuit would eventually be following a

more liberal standard than the one that would be applied to the disabled citizens of

my state. This. coupled with SSA's improper implementation and operation of the

program, made the program intolerable. Therefore, on July 22, 1983, 1 imposed a

temporary suspension on the removal of disabled individuals from the Social

Security rolls until such time as the Federal government established equitable and

uniform medical standards for evaluating the continued disability of Social Security

recipients.

We were followed in this action by eleven other states and by the Social

Security Administration itself, which has imposed a national moritorium on

cessations pending resolution of various CDR issues.



341

In addition to the administrative actions that were taken , New York State

has brought several lawsuits against SSA's rules and regulations. On January 11,

1984, the New York Federal District Court ruled that SSA's policies regarding the

mentally ill were illegal and order reinstatement of benefits and re-review of all

NYS denials and cessations since 1980. This decision reinforced the correctness of

the actions I took and is evidence that the courts are holding the Federal

government to the same standards we have advocated all along. This decision,

which could affect as many as 60,000 cases in New York, is only one of many

Federal Court decisions that have held the CDR rules and standards are harsh and

incorrect.

It has become increasingly clear that there is no uniform national CDR

standard and that there is a critical need for Congress to act immediately to

correct the inequities in the program and re-establish a national program. It is also

critical that Congress liberalize the present unfair and harsh process which places

an unfair and illegal burden of proof on the disabled to prove their continued

disability.

Clearly, SSA is unwilling or unable to react to these major issues. I know

Congress has devoted much time and very serious attention to the disability

program. There has been much study and discussion of the problems and proposed

solutions. Congress must act now to reform this program.

In order to correct the inequities of the program and to eliminate the present

state of disarray and confusion, New York State has, and continues to, support

passage of legislation similar to the Pickle and Cohen/Levin bills. We strongly urge
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this committee to support and move on such legislation immediately.

The most critical parts of these bills are the establishment of a medical

improvement standard and the continuation of benefits during appeal. We believe

that requiring medical improvement before cessation, giving appropriate

consideration to previous error is fair to all parties. Our reviews have indicated

that applying such a standard would, while providing more equitable decisions,

remove from the disability rolls those recipients clearly not disabled. A Medical

Improvement standard would overcome the burden of proof issue.

The application of a Medical Improvement standard should achieve fiscal

savings approximately equal to those anticipated by Congress in 1979. However,

we would anticipate a significant reduction in the 65-75% CDR cessation reversal

rate. Further, the significant administrative cost of appeals and unnecessary

negative impacts on the disabled would be diminished.

In August 1983, we presented SSA a proposed outline of a medical

improvement standard which we believe meets the mandate of the six Federal

Court decisions which have imposed a medical improvement standard. I have

recently written Secretary Heckler on this issue and have provided her with a

detailing of the concept and operation of this standard.

While we urge rapid action on the proposed legislation, we would also urge

SSA and Congress to give consideration to other prooposals that we have made.

These include:

- change in the basic definition of disability
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- consideration of time on rolls in CDR evaluation

- extension of adjustment benefits to six months

- allow states more control over their decisions

- provide uniform adjudication standards at all levels of the process

- emphasize correctness of individual case decision as opposed to

statistical compliance and productivity

- expand emphasis on treating sources and on innovative approaches to

determining disability

- give equal attention to their reviews to both allowances and denials

- obtain more input from medical community

- assure uniformity between regions

New York is seriously concerned that unless needed changes are made that

the CDR program will continue to unnecessarily impact and penalize the truly

disabled. The need for Congressional action to eliminate the unfairness and

harshness of the CDR process and end the present confusion and turmoil is clear.

Congress must act expeditiously if we are to avoid further disarray to the program

and hardships to our disabled citizens.

Thank you for the opportunity to speak to you today on this critical issue.



344

Senator LONG. Well, one thing that did not help matters at all in
the beginning was ,when we first wrote the SSI bill, Mr. Perales.
We said in that bill that we would just blanket under our program
all the people on those rolls that the States had found to be dis-
abled. Now unfortunately when we so stipulated we had an effec-
tive date that left some time for the States to act before the bill
went into effect.

And the way I recall it, New York State-and I don't think you
were the commissioner at that point-but New York State at that
time proceeded to take all those cases, all those family cases, fami-
lies with dependent children, all those AFDC mothers they could
find who by any stretch of the imagination could be considered to
be disabled, and they just wrote all those people on the roll: dis-
abled so they were all blanketed under this program as though
they were disabled.

So New York was unloading a huge portion of its State welfare
program onto the Federal Government as though those were dis-
abled, which was an enormous windfall for New York State that
we never intended up here. Now do you defend that type of situa-
tion?

Mr. PERALES. No. I would just deny it. I would simply say that
that is not what occurred. I think what we have found is that, true,
many of the people that have been terminated under the present
review have gone back on home relief. But quite frankly very few
of them had any prior history of having been on public assistance.
If that happened several years ago, I don't know where those
people have gone.

We find that the people that we are terminating, a great many
of them, have not had prior history of public assistance. But the
fact remains that it's not just New York and social welfare ideas
that we are dealing with. We've got courts all over the country,
Senator, who have said that what is going on is wrong. We have
heard people cite the decision of a Federal judge in New York, not
a welfare official, that said the way the policy is being adminis-
tered is illegal. I would ask what you would do if you were a State
official having read those court opinions, having been told by your
own administrators that there are conflicting opinions, and having
been told that other States, because courts had acted in the same
sense, were applying different standards.

And I think that is the problem that New York State faces.
Senator LONG. I'm not in a position to answer that question. I've

got enough problems the way it is now. But my reaction is that
when I sponsored this program I didn't vote for a program to bank-
rupt the Social Security Act, and to bankrupt the whole program of
social security. I voted for something that would cost less than 1
percent of payroll.

And as I told a previous witness-I'm sure you heard that. You
were in the room at the time-my experience as a citizen out there
among the people is that the people that I run into who are on
these rolls are not qualified to be there.

Mr. PERALES. Let me just say something because I have heard
you say that.

Senator LONG. As far as I'm concerned, I told you the best case,
the lady who died of cancer. Now I'm sure that in the last stage of
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the cancer she belonged on the rolls, but she didn't belong on the
rolls while she could still go out and make a living.

Mr. PERALES. I agree. But the law makes reference to substantial
gainful employment. I mean if there are people who have gone on
fraudulently, they should be cut off. And even though we have im-
posed the moratorium, in our review when we find fraud we are
still removing people from the rolls. So there is absolutely no ques-
tion that when somebody can work, they don't belong on this pro-
gram.

But, again, I would hope that you would understand that the
issue is not that simple and not that clear cut. I think the issue is
much closer to the example given by Governor Clinton of that gen-
tlemen with the broken back who gained the ability to walk who
now faces a question of whether or not he should be on the rolls.
Those are the tougher questions. And those are the ones that I
think we need some clarification on. And I think the Federal Gov-
ernment has failed to give us any clarification. And at least in the
definition of mental disability, has been clearly wiong. And court
after court has found that.

Senator LONG. Let me just ask you about the general subject, the
general issue, and the other witnesses are free to comment, if they
want to.

I wonder if you agree with me in this philosophy. That it is
better to pay somebody who is capable of doing something, to pay
him to do what he is capable of doing, and try to slot that person
into some job that that person can do, even if you have to subsidize
it very heavily than just to let the person sit there and vegetate.

Mr. PERALES. I agree completely. Absolutely no question. I would
support any legislation of that kind. And I'm sure that the Gover-
nor of New York State, Governor Cuomo, would be most enthusias-
tic about such legislation.

Senator LONG. Senator Levin and I appear to be on opposite sides
on this particular bill. But we are not on opposite sides on all of it.
There is a lot that we agree on. He told me-and I don't think he
would mind me saying this in public-he told me that he agrees
with me that you ought to pay people to do something construc-
tive-that you should try to put them into whatever job you can
find a place for them in society rather than just make vegetables
out of people.

Mr. PERALES. I agree, Senator. But I think what we are saying is
that we have a law that says if you can be employed, you don't
belong in this program. You might belong on a welfare program,
on a home relief program, but what we are talking about here is
disability.

Senator LONG. Right.
Mr. PERALES. People who cannot work. And I think that there

are many people who cannot work who have been terminated
under the present law.

Senator LONG. Now let's just talk about a desirable program.
Something that maybe we can get to some day. Let's just take my
example of the woman with cancer. Bless her heart, she was a fine,
God-fearing person doing the best that she could. She spurned the
whole idea of public welfare up until the time she came down with
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cancer. And at that point she was in distress and had to seek help
wherever she could find it.

But that fine woman wanted to earn her way wherever she
could. Now wouldn't it have been a much better program if we had
the people for whom she had loyally worked keep her on and pay
her as long as she could do anything, as long as she felt like work-
ing. And at some point it might be appropriate for the Government
to subsidize her earnings so she could reduce her hours and so we
wouldn't be demanding too much of the people who kept her on
when she couldn't do but maybe half of what she had done before.
And in due course when she just felt that she couldn't work any-
more, let her draw the disability payments.

And generally speaking, looking tt our whole program, the
whole welfare program, wouldn't we be better off taking these
people who are only capable of marginal employment and trying to
assign them to the marginal jobs and subsidizing it rather than
having the people just sitting there drawing a- welfare check and
feeling useless to themselves and society in general?

Mr. PERALES. That sounds like public service employment. And I
think that has been tried, and I think it's a good program.

Senator LONG. But it need not be done entirely in the public
service. It seems to me that when we have tried that kind of thing
we have overlooked the biggest potential. The biggest potential is
out there in private employment. If people that are going to have
to have help can be subsidized in employment, we can find jobs for
them. You've got a lot of good companies that would be willing to
help. I mentioned Exxon as one example. That's a mature compa-
ny. They had a bad reputation in the early stages of American cap-
italism. But I think they are a very responsible company today.

We ought to just find some place where they can put the person.
I see you are nodding. You agree with that.

Mr. PERALES. Sure.
Senator LONG. You try to find a place where you put that person

and try to use those people and make the best use of what they
have to offer. As long as they can do something. When they can't,
of course, then I think we ought to take care of them.

Now it's not too difficult to see what an appropriate program
ought to be. I just hope that we will start changing these laws to do
that.

Mr. PERALES. I agree with you. The only caution I would insert is
that you have got to be careful that you don't use a program like
that to subsidize people in private industry, and then allow indus-
try not to pay people a living wage and then undermine other
hardworking people who deserve a full salary. That is the only
thing that I would be concerned about. That those people who you
represent who want to work for a living would not be undermined
by a program in which the Government is subsidizing other people.

Senator LONG. Mr. Perales, and I would say this to you too, Mr.
Gonzales, if we run this country the way we ought to run it, every-
body who wants to work for a living will have an opportunity to do
something. And it doesn't make any sense to run it any other way.

You can discuss this matter with any audience you can. find any-
where in America. If it has a substantial number of business people
or civic minded people in that audience and you mention the old
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WPA program where they put people to work, you will find that
the people in the audience applaud that. The old WPA or the CCC
and things like that paid people to do something. And they did
what they could, marginal though it may be, to earn their keep.
But that's superior to paying people just to be idle. Do you kind of
agree with that philosophy?

Mr. PERALES. I believe that it is better for the Government to
create jobs for the people than to support them, yes.

Senator LONG. How about you? Do you agree with that, sir?
Mr. GONZALES. Certainly. I certainly agree with that. It's just

that we keep discussing that same issue. We have a problem here
today that we need to deal with. And that is, of course, why we are
here. And I think that is why a lot of the witnesses are here. I be-
lieve if that issue was made part of any disability legislation-to
help some of these people get back-not only terminated-but help
them get back out in the work force, certainly we would agree with
that legislation. But when we go back home after today, we still
have to deal with this medical improvement situation and the
court problems. That's why we are here today at least to impress
this upon this committee, the importance of dealing with those par-
ticular issues now, this year.

But certainly if that was made part of a legislative action, I see
where no one would disagree with that concept.

Senator LONG. Thank you very much for your testimony here.
Mr. PERALES. Thank you, Senator.
[Whereupon, at 4:07 p.m. the hearing was concluded.]
[By direction of the chairman the following communications were

made a part of the hearing record:]
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SECTION 1619 MUST BE RE-AUTIIORfZED

STATEMENT BY

SENATOR JOSEPi R. BIDEN, JR.

Mr. Chairman, I would like to thank you for giving me the

opportunity to present this statement on the re-authorization of

Section 1619 to the Senate Finance Committee.

When considering the Social Security Disability Amendments

of 1980, Congress found that many disabled persons were capable of

performing some form of gainful activity but, with a S300 per month

income limit on eligibility for Supplemental Security Income and

Medicaid, were unable to afford to accept work. The public

policies of this country should provide incentives to our citizens

to engage in productive activity whenever possible. But, prior to

passage of the 1980 legislation, our policies were encouraging

otherwise productive citizens in the opposite direction.

Mr. Chairman, the disabled people of this country owe

you a great debt for realizing this fact and offering an amendment

to the 1980 Disability Amendmets designed to eliminate this

dis-incentive. The chairman's amendment set up a three year

pilot program under which a disabled individual performing

substaintial gainful activity could continue to receive both SSI

and Medicaid if his or her income from that employment exceeded

the normal SSI disability cap of $300 per month, but did not

exceed the income cap for aged and blind recipients of SSI. That

cap is currently $693 per month.

In addition, the recipient would be able to continue

receiving Medicaid benefits, though not SSI, if his or her income
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falls between $693 per month, and a state imposed limi t, which

in Delaware is $947 per month. That state imposed limit is

determined by adding the average Medicaid cost of treating a

disabled person in a particular state to the aged and blind

limit.

Obviously we are not talking about benefits for people

making a king's ransom, nor is this a new middle class entitlement.

We are talking about people having the ability to make a decent

living contributing their talents to society, while retaining

access to the medical care their disabilities require. We are

talking about an incentive for work.

As you know, Mr. Chairman, the Senate voted 80-0 to

extend Section 1619 of the Social Security Act just prior to

the recent recess. The House, however, failed to act on the

measure. Thankfully, the administration, which now supports

an extension of Section 1619, has kept the program alive on

an interim basis. We must, however, act to bring certainty to

the program and extend this important incentive for at least

three years, as the Senate tried to do on Novermber 18.

Extension of this program, however, will not mean a

great deal unless the Social Security Administration does more

to inform the disabled community, and its own field workers for

that matter, of the opportunities offered under Section 1619.

The House Ways and Means Committee, during hearings last year,

heard a number of witnesses attest to the fact that SSA has

done little to publicize the program, and that SSA field workers,

in many instances are not even aware of Section 1619.

Mr. Chairman, I hope the Senate Finance Committee, during

its deliberations on much needed disability reform legislation,

or as free standing legislation, will enact the longest possible

extension of Section 1619; and will follow that action by using

its oversight function to ensure that beneficiaries and SSA field

workers will be aware of the benefits of this important program.

81-964 0-84-28
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STATEMENT

OF

SATOR PAUL SARBANES

Disability Review Testionny for the Senate Finance Ommittee

MR. CHAIRAN. Since I have been in the Senate, I have worked to alleviate

the plight of our citizens who are severely disabled and no longer able to

work. Therefore, I have been particularly concerned that, since the Social

Security Administration began implementation of the periodic review provi-

sions of the Social Security Disability Amendments of 1980, my office has

been deluged with requests for assistance from Marylanders who have received

disability benefits for years and are now told that they are not disabled,

or who obviously qualify for benefits but are rejected. Many feel that the

accelerated review process is being conducted much too hastily and with

little thought to fairness or to the consequences of removing people from

the disability rolls who are, in fact, unable to work.

I would like to tell you about a few of the people who have contacted

my Maryland offices and have been victim of the accelerated review process.

(he 54 year old male Maryland resident had been receiving disability

benefits since 1974 and was terminated from the Social Security disability

program in the summer of 1982. He has multiple disabilities: heart condi-

tion, degenerative joint disease, high blood pressure, emphysema, and

arthritis. He had seven heart attacks in one two-year period and has had

tuiwltiple-Pypass operations. After his termination, he kept trying to

return to work against his physician's advice, but could only work for

one hour before chest pains began. He was finally reinstated by an Admini-

strative Law Judge this past fall. In response to the SSA contention that

"the evidence shows you are still able to move about and to use your arms

and legs in a satisfactory manner," he wrote: "Just what does moving your

arms and legs in a satisfactory manner mean? Satsifactory to whom? Satis-
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factory for what? I cannot walk any distance, I cannot walk upstairs or bend

over. If I move my arms, I get chest pain. I have pain in my arms and

chest constantly every day. I have to spend the majority of my time laying

down in bed to get any measure of relief."

A 32 year old female with acute lymphatic cancer with retasteses in her

liver and bone marrow, as diagnosed by NIH in early 1982, was denied an

initial claim for disability benefits. She filed for reconsideration and

was backed up by NIH reports saying her condition was very grave and that she

had had seven cycles of intensive chemotherapy with multiple coplications

and had never been in remission. SSA denied reconsideration in October, 1982,

saying she had stomach cancer but was responding well to treatment and was able

to return to her job as a credit clerk; she died in early Novemer.

A male over 50 on disability since 1974 because of heart problems was

informed that his benefits had been terminated on September 18, 1981, and

had a heart attack the next day. SSA's own consulting physician said the

man was unable to work. Throughout the appeals process, he continued to

have severe medical problems: several heart attacks, hospitalizations, and

post-operative complications requiring additional hospitalizations. He was

eventually approved at the Administrative Law Judge level in February 1983 --

18 months later.

A 30 year old Maryland resident with severe diabetes, arthritis, and

asthma has had repeated prolonged hospitalizations in the past several years

due to pneumonia and poor blood sugar control. Her doctors report that she

is a meticulous patient who, despite rigid adherence to all medical instruc-

tions and strict monitoring of her condition, is unable to control her dia-

betes. SSA granted her disability benefits in the fall of 1983 to begin in
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1984. After reviewing her case, SSA then denied her benefits a month before

they were to start. She was in the hospital again when she received the

denial and has appealed the decision.

A 52 year old female and former teacher has been Cn disability since

1978, when at age 46 her car was hit from behind and she sustained multiple

injuries to her neck and spine, causing loss of the use of her hands and

other nerve damage. She has had one cervical fusion and two spinal fusions.

She is unable to sit for more than five minutes each hour, can stand only

when encased in a molded plastic body jacket, and must lie flat most of the

time. She was terminated in 1982 because SSA determined that her condition

did "not preclude engaging in same form of work." She was reinstated by an

ALJ this past summer. She has rebelled often against the circumstances

which have forced her to pply for disability benefits and noted, "If the

people who want to throw me off the rolls would like to have a neck fusion

and two spinal fusions, to wear my body jacket, and live with the constant

pain and depression that cares from living a life that is totally restricted,

they are most welcome to both my body and my benefits."

These stories are not, unfortunately, isolated instances. Rather, they

reflect a general pattern in the way disability reviews have been conducted.

There has been a bias built into the system that favors denial of benefits,

at least initially, almost regardless of the oofuwn sense facts of the case.

Of course, all of us agree with the need to prevent fraud and abuse in our

Social Security Disability Insurance Program; however, a review system that

excludes such obviously-eligible people as the ones I have mentioned is

gravely flawed and must be changed.

In Maryland and in many other states across the nation, state officials

have imposed a moratorium on decisions leading to the cessation of benefits
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for disabled citizens in response to the heated controversy generated by the

present Social Security disability review process. On October 3, 1983,

David W. Hornbeck, State Superintendent of Schools, instructed officials of

the Maryland Disability Determination Unit, a branch of the Maryland State

Department of Education's Division of Vocational Rehabilitation, to impose

such a moratorium. In his statement, Dr. Hornbeck noted that the confusion

that developed when SSA abandoned the termination review standard of "medical

improvement" in favor of a concept of "ability to engage in substantial gain-

ful activity" has been compoundedd by the SSA apparently flouting several

Federal circuit orders directing that Administration to determine that

medical improvement has occurred before cutting off benefits."

In Maryland, such a court decision was handed down on December 13th in

the U.S. District Court for the District of Maryland. The decision found

that "in this circuit the Secretary [of the U.S. Department of Health and

Human Services] must . . . one forward at all termination hearings in

which medical factors are considered with evidence to rebut the presumption

of disability. In essence, the Secretary must establish that the claimant's

medical condition has improved [in order for that claimant to be removed

from the disability rolls] ."

In light of this court decision, and because of the great personal in-

justice of the present disability review process, we must work diligently

to improve this process and make sure that all those eligible for benefits

receive them. I am sure many Marylanders would agree with me that those

of us in the Senate must act promptly to restore fairness to the Social

Security disability program.
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Statement of Senator Jeff Bingaman

Before the Committee of Finance

U.S. Senate

January 25, 1984

Social Security Disability Reform

Mr. Chairman: Thank you for the opportunity to offer my comments

on the pressing Social Security disability problem which now faces us.

I am pleased that the Committee has provided the opportunity to air the

concerns many of us have.

I believe the Social Security Disability System is badly flawed and

immediate corrections must be made. Several states, including New Mexico,

have taken independent action calling for moratoriums of further reviews.

Some regulatory changes have been advanced but the review program is in

turmoil. Unfortunately, an amendment, which I cosponsored and which I

feel would have made needed changes in the disability program, was

narrowly defeated late last year as the Senate tabled the Levin/Cohen

amendment to the 1984 Supplemental Appropriations Act. Meanwhile, the

pain and suffering of needy beneficiaries continues at this time.

I am personally aware of the tragedies which have been caused as a

result of this flawed program. The volume of Social Security disability

casework by my field offices is greater than any other issue. Disability

cases are also the most heart-rendering. On October 8, 1983, I was pleased

to be able to hold a field hearing of the U.S. Senate Committee on Govern-

mental Affairs in Santa Fe on the subject of Social Security disability

reviews. First hand testimony was heard from a cross section of New Mexi-

cans who told of their painful experiences caused by an insensitive, in-

efficient and dehumanizing process. Testimony was also received from

doctors who treat claiments, attorneys who represent claiments, the State
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of New Mexico Disability Determination Unit Director, an AdIminisLrative

Law Judge who hears appeals, and a representative of the Coverno-'s

office. Many others submitted testimony that will be included in the

printed hearing record.

I,ike those cases in New Mexico I am familiar with, other Members of

Congress and the American people have read and heard, on an almost daily

basis, depressing stories about termination of disability benefits for

individuals who are clearly still disabled. These are people who could

not face the prospect of battling a hostile review process or of losing

their only source of income.

Other individuals, shortly after having their benefits terminated,

have died of the same illness which examiners had found no longer

disabling. Nearly all of the terminations have resulted in needless

pain, suffering, and loss of income for thousands of disabled individuals

and their families. Ironically, many who have been found recovered and

have had their benefits terminated were later, upon closer examination,

eventually restored to the disability rolls. But often it was only

after months of anguish at the hands of a wasteful and inefficient system.

This flood of terminations stems largely from two factors. One

was the Act of Congress, the so-called Bellmon amendment, which mandated

in 1980 that disability recipients be reviewed every three years to

determine if they were still eligible for benefits. These reviews, called

continuing disability investigations, or CDI's, were scheduled by Congress

to begin in January 1982. The second factor behind the great number

of terminations was an Administration bent on reducing government spending

regardless of human costs. Wielding the Bellmon amendment, the Reagan

Administration decided to accelerate the implementation date to March

.1981, and began ordering disability reviews at an alarming rate.

In fiscal 1982, some 497,000 disability recipients, or almost 18
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percent of the total, found their cases under review. Some 340,000 indi-

viduaLs have been cut. off the rolls siticc March 1981 when the 1Rc.igan

Administration began its review program.

No one can argue with the need for review to insure that only those

who are actually disabled be permitted to continue to receive disability

benefits. But the manner in which the review is conducted should be

sensitive to the hardships which it can cause. The review process has

been frought with insensitivity, inefficiency, and blatant abuses.

Because of the abrupt acceleration of the reviews, many individual

cases received only the most cursory examination. State disability

determination offices were forced to accept a three fold increase in their

workloads without an increase in funding or support.. Many reviews were

accomplished simply on paper, without ever seeing another human being, or

by a 5-minute examination by a physician who had never seen the recipient

before. Often the statements of personal physicians have either never

been sought or simply disregarded. Host reviews centered on a "profile"

of disabled persons who were thought most likely to be able to go back

to work. Several days of hearings before the Senate Special Committee

on Aging, the Senate Governmental Affairs Comnmittee and other groups

have documented an irrefutable pattern of unfair--and improper--denials

of disability benefits to individuals, particularly those suffering from

severe psychiatric problems.

Nationwide, some 45 percent of the disability recipients reviewed

were sent notices that their benefits would be terminated. On its face,

that 45 percent would seem to indicate that a good number of recipients

were no longer disabled. The records of appeals, however, tell a differ-

ent story. Twelve percent of the terminations that were appealed received

reversals at the reconsideration stage. Over 60 percent of the terminations

appealed to social security administrative law judges were reversed. The
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General Accounting Office found, in a study of 1400 appealed cases,

thWIL 9 out of 10 Lermina tions of entCla ly disikbled persons were 1 reversed

by administrative law judges--the first face-to-face interview for most

of these individuals. These recipients were still disabled, but sub-

jected to the stressful and unfair process of being re-evaluated.

Those charged with adjudicating appeals, the administrative law

judges, have been forced to endure heavier caseloads. Those who have not

adhered to the "goals" established have been subjected to retraining and

other repraisals.

The Social Security Administration, the lead administration agency,

has even admitted that some physically disabled persons died soon after

the agency's examiners had ruled them healthy. In four of 11 cases

reviewed in an internal GAO study, the former disability beneficiaries

died of the very illnesses that the examiners had decided were not disabling.

The study admits that the decision to terminate benefits was not correct

and although error was admitted, little good it did.

So over-zealous have the examiners been that one man who received

the Medal of Honor for valor in Vietnam by President Reagan was cut off

from disability upon review. This individual was told he could work even

though he had two pieces of shrapnel in his heart, both his arms and

legs were severely impaired, one lung was punctured, and he was in constant

pain. Although his benefits were restored upon review, he went through

countless, unnecessary hours of pain and suffering.

The record of such conduct, by a government founded to help its

citizens, has stirred the outrage of many people. During the spring

and summer of 1982, corrections, remedies, and improvements were proposed

by many of my colleagues.- In Decembe, 1982, a significant amendment was

added to a tax bill that continued disability benefits on appeal for

recipients who chose to contest their notices of termination. The
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am;iendiIonL also required that recipients be given the opportunity to

ipejr and participate at their reconsideration hearings. This benefit

was recently agreed to be continued until June 7, 1984.

Several remedial bills have been introduced in Congress and the

House is soon expected to act on corrective legislation approved by the

House Ways and Means Committee. The Administration also supports

making certain changes in the system, administratively.

These reforms are commendable, but they should have been implemented

several years ago, when we already had full knowledge of the tragic

consequences of this review process. The Administration, if it intends

to effect meaningful change, should not stop with these steps. I support

making immediate legislative reforms .by Congress along the lines of the

Levin amendment and legislation which he and Senator Cohen have introduced,

S. 476. I believe we need to guarantee that benefits not be cut off

unless the beneficiaries medical condition has improved. A recipients'

treating physician must also be consulted early in the review process and

entire medical histories must be reviewed. We must also require that

each beneficiary be entitled to a face-to-face interview with a right

to immediate appeal to an independent administrative law judge. We must

also have uniform standards for determining disabilities, and work skills

should be put down as regulations and subject to public comment.

These changes and others are badly needed at this time. I hope

my colleagues will act as expeditiously as possible to enact needed

reforms and to put to an end the pain and suffering which has plagued

the disability review process.



359

STATEMENT OF

CHAIRMAN EDWARD R. ROYBAL

Mr. Chairman, I want to commend you for holding a hearing on the issues of

uniformity and equity in the Social Security Disability Insurance Program.

Comprehensive legislation to 'revise the current disability process is necessary

primarily to prevent further mistreatment of literally hundreds of thousands of truly

disabled persons. Although I could cite case histories for hundreds of unfortunate people,

I think all compassionate Members of Congress are equally knowledgeable about the

hardships visited on their disabled constituents. Therefore, I would like to emphasize

three other points:

1) the growing discontent and actions of the states charged with making the

disability determinations;

2) the growing number of federal court orders which overturn administrative

procedures and policies of the Social Security Administration;

3) the increased financial costs of allowing the current chaotic situation to

continue.

Since March of 1981, state disability agencies, using stringent Federal guidelines,

have notified 470,000 Americans that they are no longer disabled enough to receive

benefits. Although two-thirds of those who appeal the initial decision win back their

benefits, the Social Security Administration insists that about 97 percent of the states'

decisions are correct interpretations of Federal guidelines. Nevertheless, the states and

federal courts have effectively stopped the reviews in most of the country and may

ultimately lead to the reinstatement of a majority of the terminated beneficiaries.

During five hearings in four states and Washington, D.C., the House Select
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Committee on Aging has taken direct testimony from five governors and numerous other

state officials. They offer persuasive evidence that the current regulations and

subregulatory procedures are grossly unfair. In fact, Mr. Chairman, I was particularly

impressed with the early actions of and information provided by Governor John Carlin of

your home state of Kansas.

On October 20, 1 inserted in the Congressional Record a list of state and Federal

court decisions affecting the disability program. Senator Sasser subsequently inserted it

into the Senate's Record. Since that time, Governors Brennan of Maine, Dukakis of

Massachusetts, Clinton of Arkansas, Thompson of Illinois, and Anaya of New Mexico have

ordered a halt to the termination of disability benefits pending before Congressional

action. Currently, thirty states have either court-ordered or self-imposed moratoriums

on further terminations or have otherwise significantly altered the determination process

in their states.

In the most recent court cases, brought by New York City, a Federal judge

ordered SSA to reinstate benefits to an estimated 62,000 mentally impaired persons.

City officials estimated the amount of retroactive payments at $125 million or more. In

addition, based on previous SSA estimates of $10 million for the administrative costs of

implementing a similar case in the Midwest, the administrative costs of the New York

City case will approximate $40 million. Since the court ordered retroactive

reinstatement of the former beneficiaries, any marginal benefit savings will be more

than offset by the administrative costs of the initial terminations and reinstatements.

Attached to my testimony is an updated list of state and Federal court actions

affecting the disability process. In my own state of California, a Federal judge (Lopez

vs. fleckler) ordered the SSA to reinstate 75,000 beneficiaries in nine western states.
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The beneficiaries were to be rereviewed and could not be terminated from the program

unless SSA could demonstrate medical improvement in their conditions. Although the

Supreme Court rejected the reinstatement of terminated beneficiaries, the Disability

Determination Services (DDS) in the affected states had already begun the

administrative process of searching for them. However, a moratorium on all

terminations in the nine states was issued by the SSA, pending development of the court-

ordered medical improvement standard. If this court order is fully implemented, its

administrative costs will exceed the $40 million for the New York case, and again, the

benefit savings projected by the Administration will disappear due to the reinstatement

of beneficiaries. These are only a few of the several incidences which demonstrate that

the backlash to the SSA's harsh implementation of its review procedures may will end up

costing the federal government as much as the current Administration wanted to save.

Some argue that the state and court actions destroy the uniformity of a national

disability program. In truth, the lack of uniformity was a natural reaction to the Federal

Government's attempt to retroactively change the way the statutory definition of

disability is applied. The actions by the states and courts were simply an attempt to put

back into the program the equilibrium which existed prior to the reviews.

In order to truly establish a national policy which will be accepted by the states

and courts, it must be a fair policy. I believe that such a policy must state that an

individual cannot be terminated without a demonstration of medical improvement, that

substantive policy must be published in regulations subject to the notice and comment

provisions of the Administrative Procedures Act and that SSA must either abide by or

appeal valid orders by Federal Courts.

The disability legislation currently awaiting action (H.R. 3755/S 2002) will require
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these changes in the disability review process. If all of the significant revisions in this

legislation are enacted and implemented, then I am confident that the turmoil among the

states will come to an end. Until that time, however, I am just as certain that the

current chaos will persist;

We cannot continue to ignore the medical improvement issue because the courts

have been consistent in their rulings requiring a medical improvement standard. We

cannot enact piecemeal legislation since the governors have spoken clearly in the

unanimous August 2, 1983 resolution by the National Governors Association which calls

on Congress to enact major reforms, all of which are contained in H.R. 3755/ S 2002.

For those Members who are concerned about the so-called cost of comprehensive

legislation, let me reiterate that there can be nothing more costly in both human and

fiscal terms than to allow the current chaos to continue. SSA has imposed a nationwide

temporary moratorium. SSA is under court order in at least sixteen states to reinstate

benefits to previously terminated individuals. Governors in at least 15 states have

indicated they will no longer follow Federal guidelines. In effect, the fiscal cost of this

confusion may well be more expensive than the pending legislation which would, at least,

get everyone operating under the same guidelines.

I hope that this Committee will act favorably upon reforms similar to the House

Committee's bill, H.R. 3755 and S 2002, Its Semtate companion. In addition, we should

reopen previous decisions or otherwise redress the damage already done to help the half

million people terminated from the program. Secondly, any moratorium should apply not

only to those with mental handicaps, but also to those with physical ailments. There

should also be a modification of the rigid three year review requirement which requires

SSA to perform up to 500,000 reviews a year, or in the future, be subject to accusation
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they are not being vigilant. A better approach would be to require a review within three

years of initial entitlement with subsequent reviews at the discretion of the Secretary.

In closing, I must reiterate that the Congress has known for almost two years that

there are severe problems with the disability process. Because we have failed to act, the

states and the courts moved with compassion to protect the due process rights of

hundreds of thousands of our constituents. Mr. Chairman, we have it in our power to end

the confusion and chaos by enacting comprehensive national legislation which redresses

the several grievances outlined by the states and the courts. If we fail to act fairly, then

we must accept the fact ,that other responsible governmental oee+vittes will justifiably

continue their patchwork efforts to put some humane rationality back into the process

and prevent the kinds of human tragedies which have been well documented in hearings in

both Houses of Congress.

0
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Update of

Major State Actions and Federal Court Decisions
Affecting the Disability Review Process

January 24, 1984

Alabama - Moratorium on terminations ordered by Governor George Wallace on
September 19.

Alaska - Moratorium on terminations imposed by SSA on June 28 following a ruling (June
16) by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, c ut this was stayed by the Supreme Court on October 11.

Arizona - Moratorium on terminations imposed by SSA on June 28 following a ruling
(June 16) by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

S

Arkansas - Moratorium on terminations ordered by Governor Bill Clinton on December
5. D i sility employees required to follow procedures of a July 14 Executive Order by
Governor Clinton which requires rereviews of cases terminated since January 1983, under
guidelines consistent with the Eighth Circuit Court of Appeals decisions. A joint
committee of the state legislature is conducting hearings and investigations. Governor
Clinton testified in Washington, D.C. before the House Aging Committee on June 20 and
lead successful effort in early August for a National Governors Association resolution in
support of specific legislative remedies.

California - Moratorium on terminations imposed by SSA on June 28 following a ruling
(June 16) by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

Colorado - Moratorium on terminations implemented by state following Federal court
decision (August 16) requiring use of a medical improvement standard prior to
terminating benefits.

Hawaii - Moratorium on terminations imposed by SSA on June 28 following a ruling (June
16) by the Ninth Circuit Colbrt of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

Idaho - Moratorium on terminations imposed by SSA on JunJ 28 following a ruling (June
16)by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

Illinois - iMoratorium on terminations ordered by Governor James Thompson on December
23. Reopening and reinstatement of previously terminated mentally impaired persons
ordered by Federal District Court in December 1982 and June 1983 respectively. Court
orders require SSA to develop disability guidelines for mentally impaired which are
consistent with legal requirements.



865

Indiana - Reopening and reinstatement of previously terminated mentally impaired
persons ordered by Federal District Court In December 1982 and June 1983

respectively. Court orders require SSA to develop disability guidelines for mentally
impaired which are consistent with legal requirements.

Kansas - Disability employees required to follow procedures approved by Governor John
Carln in February, 1983 to rereview cases terminated since 1981 and to implement state
interpretation of the federal disability guidelines. Governor Carlin submitted testimony
to House Aging Committee hearing on June 20.

Maine - Moratorium on terminations ordered by Governor Joseph Brennan on Octob' 16.

Maryland - Moratorium on terminations ordered by School Superintendent David
ornbeck on October 4.

Massachusetts - Moratorium on terminations ordered by Governor Michael Dukakis on
December 5. A March 8 Executive Order by Governor Dukakis implemented a District
Court decision (Miranda) to require that a medical improvement standard be used prior to
terminating benefits. On July 20 the Governor ordered a reopening of previously
terminated cases and joined in a lawsuit aganist SSA's disability policies. The state
legislature's special commission on disability issued its final report with
recommendations in June. Governor Dukakis testified at House Aging Committee
hearing in Congressman Barney Frank' district on May 31.

Michigan - Moratorium on terminations ordered by Governor James Blanchard on
November 17. Previously SSA had agreed (October 17) to a request by Disability
Determination Director William Edmondson to discontinue receipt of CDI cases until
November 30. Reopening and reinstatement of previously terminated mentally impaired
persons ordered by Federal District Court in December 1982 and June 1983
respectively. Court orders require SSA to develop disability guidelines for mentally
impaired which are consistent with legal requirements. The state of Michigan
Interagency Taskforce on Disability has issued five lengthy, anaitical reports since
March 1982.

Minnesota - Reopening and reinstatement of previously terminated mentally impaired
persons ordered by Federal District Court in December 1982 and June 1983
respectively. Court orders require SSA to develop disability guidelines for mentally
impaired which are consistent with legal requirements.

Montana - Moratorium on terminations imposed by SSA on June 28 following a ruling
(June 6) by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

Nevada - Moratorium on terminations imposed by SSA on June 28 following a ruling (June
16) by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

81-964 0-84-24
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New Jersey - Moratorium on terminations ordered by Secretary of Labor Michael Boakr
in late Septmber based on the legal advice of Attorney General Irwin Kimmelman.

New Mexico - Moratorium on terminations ordered by Governor Toney Anaya on October
21.

New York - Moratorium on terminations ordered by Social Services Commissioner Cesar
Perales on July 22. On December 11, a Federal judge in New York City ordered the
reinstatement of 62,000 previously terminated beneficiaries with mental impairments.
Attorney General Robert Abrams has also filed suit against the Department of HHS on
behalf of individuals with heart diseases (August 10).

Oklahoma - First to implement face-to-face interviews at reconsideration following the
Director of the Department of Human Services (and former U.S. Senator) Henry
BellmonWs recommendation in early 1983 that Governor George Nigh turn back the state
disability determination function to the Federal government.

Oregon - Moratorium on terminations imposed by SSA on June 28 following a ruling (June
16) by the Ninth Circuit Court of Appeals requiring use of a medical improvement
standard. The court also ordered a reinstatement of benefits to those previously
terminated, but this was stayed by the Supreme Court on October 11.

Pennsylvania - Moratorium on terminations ordered by Governor Richard Thornburgh on
October 6.

North Carolina - Moratorium on terminations ordered by Governor James Hunt on
September 3. The state legislature's special commission to examine the disability
process convened their first meeting on September 7. Governor Hunt submitted
testimony to House Aging Committee hearing on June 20.

Ohio - Six month moratorium on terminations ordered by Governor Richard Celeste on
October 8. Reopening and reinstatement of previously terminated mentally impaired
persons ordered by Federal District Court in December 1982 and June 1983
respectively. Court orders require SSA to develop disability guidelines for mentally
impaired which are consistent with legal requirements.

Virginia - Moratorium on terminations ordered by Governor Charles Robb on September
28. House Aging Committee held hearing in Cong. Norman Sisisky's district on
September 12.

Washington - Moratorium imposed by the State in June prior to the moratorium on
terminations imposed by SSA on June 28 following a ruling (June 16) by the Ninth Circuit
Court of Appeals requiring use of a medical improvement standard. The court also
ordered a reinstatement of benefits to those previously terminated, but this was stayed
by the Supreme Court on October 11.

West Virginia - Moratorium on terminations ordered by Governor John Rockefeller on
August 12. Governor Rockefeller testified at a House Aging Committee hearing in
Congressman Bob Wise's district on May 20.

Wisconsin - Reopening and reinstatement of previously terminated mentally impaired
persons ordered by Federal District Court in December 1982 and June 1983
respectively. Court orders require SSA to develop disability guidelines for mentally
impaired which are consistent with legal requirements.

Prepared for: Chairman Edward Roybal by the staff of the Subcommittee on Retirement
Income and Employment, House Select Committee on Aging, (202) 226-3335.

January 24, 1984
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STATEMENT

of the

AMERICAN ASSOCIATION OF RETIRED PERSONS

The American Association of Retired Persons, representing

some nearly sixteen million older Americans, appreciates the

opportunity to comment on the administration of the Social

Security Disability Insurance Program. AARP is greatly concerned

about the adverse effect current procedures and standards Ogve on

thousands of disability recipients and beneficiaries -->znany of

whom are older Americans. Although efforts should be made to

ensure that only truly disabled individuals remain on the

disability rolls, the manner in which disability benefits have

been terminated in many cases has been extremely inequitable.

The disabled elderly rely most heavily on the social security

disability insurance program and have a great deal at stake with

the current review procedures and future changes in the program.

Disability insurance is important to them, because for the older

worker who becomes disabled, recovery is less likely than for a

younger worker. But even if recovery does occur, the older

worker tends to be less able to find employment. Moreover, the

elderly are often the victims of multiple impairments and their

ailments tend to be compounded by the factor of age.

Congress indicated its sensitivity to the inadequacies in the

program late in the 97th Congress when it passed H.R. 7093 (P.L.

97-455) which improved some of the onerous procedures in the

disability program. Unfortunately, that legislation provided

only temporary relief and it did not address many of the

substantive issues that have been the subject of controversy.

Comprehensive reform must now be enacted in order to ensure that
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the review process will be humane and fair and will accurately

assess the impairments of disability claimants,

Administration's Proposal

In June of 1983, HHS Secretary Heckler announced a package of

major reforms, including revisions in the process of reviewing

the eligibility of disabled beneficiaries. Although we commend

the Administration for initiating program reform, AARP views

these proposals as insufficient because they provide relief only

to a small portion of harmed disability recipients.

For example, an exemption of 135,000 mental impairment cases

from the continuing disability investigations (CDIs) pending

policy review affect only a small portion of the mentally

disabled -- only those suffering from psychotic disorders.

Individuals with non-psychotic disabilities will continue to be

reviewed under unfair and inadequate standards. The inclusion of

several additional impairments into the "permanently disabled"

classification exempts an additional 200,000 individuals from

CDIs. AARP supports action to protect from the current CDI

process individuals who are permanently disabled. However, we

are concerned about those who have been terminated from the rolls

with impairments that are fl.w considered "permanent" but were not

prior to the Administration's action.

.Another proposal provides for the payment of benefits during

appeal but only through the reconsideration level, at which time

the individual will have a face-to-face hearing. The

reconsideration determination occurs shortly after the initial
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decision but a much longer period passes between the

reconsideration level and the Administrative Law Judge (ALJ)

hearing. Beneficiaries, many of whom are inappropriately

terminated, lose their benefits and suffer irreparable financial

injury while waiting for the appeal decision. AARP, therefore,

supports legislation which will require the Social Security

Administration to pay benefits through the ALJ level, a most

crucial period.

Federal legislation is needed in order to broaden the class

of truly disabled individuals who have an interest that must be

protected and who would benefit from comprehensive program

reform.

AARP supports S.476 and H.R.4170 because we believe they

adequately address the concerns of disabled and elderly persons.

This legislation will greatly improve the disability review

restoring confidence in and equity to its administrative and

substantive procedures. We would like to comment on a few of the

provisions that will help achieve this goal.

Medical Improvement Standard

S.476 provides that benefits may not be terminated unless the

Secretary makes a finding that: 1) the individual has medically

improved; 2) they have benefited from advances in medical or

vocational technology that have enhanced their ability to engage

in substantial gainful activity (SGA); new or improved diagnostic

techniques indicate that the individual's impairment is not as

disabling as it was considered to be at the time of prior
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allowance; 4) initial decision was clearly erroneous; or 5) the

individual has demonstrated an ability to work. H.R.4170

contains a similar medical improvement provision.

AARP is.,greatly concerned about individuals who are

terminated from the rolls without substantial evidence of medical

improvement. Many individuals who have been on the rolls for

several years were awarded benefits after a proper determination

of disability at that time. In many cases, there has been no

medical improvement, and often, a deterioration since the

original determination of disability. Yet the Social Security

Administration (SSA) has taken the position that disabled

beneficiaries must meet current disability standards in order to

remain on the rolls. As a result, benefits have been terminated

with no weight given to the original determination.

Many courts have ruled that SSA cannot terminate benefits

unless there has been medical improvement while other courts have

held that the burden of proof is on SSA to prove that an

individual is no longer disabled. Despite these rulings, SSA

has refused to acquiesce and has continued to deny benefits.

The "medical improvement" standard is not foreign to SSA

however. SSA considers the chance of medical improvement when

deciding which cases will be "diaried" for review. In addition,

if an individual has an impairment that is listed as a permanent

disability, and thus exempted from the CDI process, SSA will

examine that case to see if an individual's condition is likely

to improve. If so, they will be reviewed despite the exemption.
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Thus, SSA applies the notion of medical improvement when it will

subject a recipient to the review process, often resulting in

termination.

S.476 and H.R.4170 will legislatively mandate that SSA meet

a higher burden of proof by clear and convincing evidence. The

medical improvement standard will help insure that individuals

who originally have been properly determined as disabled will be

reassessed under more appropriate standards. It will also

guarantee that improperly awarded benefits will no longer

continue and it acknowledges improvements in medical technology

that may affect an individual's ability to engage in substantial

gainful activity.

Multiple Impairments

As previously stated, the elderly are often the victims of

multiple impairments. SSA will only consider the combined effect

of impairments if at least one of the impairments, considered

separately from the others, is found to be severe. Many elderly

are not able to meet this standard and are denied benefits.

H.R.4170 requires that the Secretary consider the combined

effect of all of the individual's impairments in determining

whether the person is unable to engage in substantial gainful

activity. This provision will eliminate the inequities faced by

individuals suffering from multiple impairments and assure that

all impairments, individually and jointly, are fully considered

in determining whether an individual meets the definition of

disability.



372

Vocational Factors

An applicant for social security disability benefits must

meet the non-disability requirements (i.e., insured status) as

well as establish that they are unable to work'due to a

disability. The adjudication of claims is accomplished on a

sequential basis, the latter considering severity of the

impairment(s). Unfortunately, the determination of disability up

to this point in the process, is made without considering

vocational factors such as age, education and work experience.

In the SSI program, the severity of impairment standard

incorporates vocational factors into the sequential "medical"

evaluation.

SSA has argued that the Congressional mandate states that SSA

perform medical assessments initially, without considering

vocational factors. In contrast, the court in Scruggs v.

Schweikgr stated that "...Congress fully intended that the

severity of clinically established impairments be considered in

relation to the vocational prospects of the individual." 559

F.Supp.100, 103 (M.D. Tenn. 1983).

The consideration of non-medical factors in awarding

disability benefits is particularly crucial for older workers in

gaining access to the program. AARP recommends that the Congress

legislatively mandate that SSA incorporate into the evaluation

process use of vocational factors in determining severity.

Uniform Standards

In adjudicating disability claims, state agencies, ALJ's and
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the Appeals Council are governed by the Social Security Act, the

Code of Federal Regulations, the Social Security Rulings, and

Supreme Court decisions. The Rulings amplify SSA policy and

provide interpretations of the Act and Regulations. In order to

clarify all of these for state disability adjudicators, SSA

issues to them a detailed set of administrative instructions

known as the Program Operating Manual System (POllS).

The POMS sets forth the objectives of the disability program

and standards with which the state agencies must comply in

reaching a disability decision. Although the POMS contains the

guidelines to be used in determining disability, it does not have

the force or effect of the law and, therefore, is not binding on

ALJ's or the Appeals council. The POMS is neither published nor

subject to rulemaking procedures under the Administrative

Procedure Act (APA), and is often at variance with the standards

set forth in the Social Security Act, Regulations and Rulings.

S. 476 and H.R. 4170 make the APA requirements of public

notice and comment prior to publication of a final rule binding

on all disability determinations. In addition, only published

rules promulgated pursuant to the APA, rather than informal

policies, will be binding uniformly at all levels of

decisionmaking. As a result, a single, uniform set of standards

will be applied at all levels of the disability determination

process.

AARP feels that all adjudicative standards that affect

substantive rights should be promulgated through notice and
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comment rulemaking as required under the APA. The purpose of the

rulemaking process is to assure fairness and mature consideration

of rules of general application by giving affected members of the

public a voice in major policy decisions. The procedures do not

merely provide a means to inform interested parties about

official actions which may affect them. The main thrust is to

permit those parties to be heard before any official action is

taken. The process allows the agency to have before it important

information and alternative proposals from many individuals and

organizations with substantial expertise that can result in

properly fashioned policy decisions.

This provision will also remedy the serious problems that

have occurred through the application of conflicting standards at

various levels of review within SSA.

Coat Implications

Despite passage of the 1983 Social Security Amendments, the

short-term solvency of the social security system remains in

jeopardy. Due to the financial inadequacy of the 1983 package,

the system is currently operating at very minimal reserve levels

and as a result, the automatic COLA cut stabilizer could be

triggered before the end of the year. A November 16, 1983

Memorandum by Richard S. Foster, Office of the Actuary, SSA,

clearly indicates that during the 1985-87 period, the OASI

program could face serious cash flow problems which even the

automatic stabilizer may not be able to resolve. Beyond

triggering automatic COLA cuts, these cash flow problems could
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also prevent the timely repayment of amounts loaned from the HI

and DI trust funds, thereby endangering the financial stability

of these two programs as wel2.

AARP strongly supports passage of disability reform

legislation, but we also realize that such program changes may

well necessitate additional financing. Estimates of the

additional program costs resulting from the proposed DI reforms

vary depending upon whether the SSA or CBO estimates are used.

Nevertheless, eliminating the cur-rent inequities in the DI

program will entail additional expenditures. Because AARP does

not want to run the risk of triggering the COLA cut stabilizer or

of causing additional financial problems for either the OASI or

DI program, we propose that the additional DI costs should be

covered by raising revenue from broadly based tax sources and

temporarily earmarking that revenue for the OASDI trust funds.

Potential sources for this additional revenue include, for

example, closing existing tax loopholes or increasing excise

taxes for alcohol and tobacco.

The existence of the COLA cut stabilizer in the near term

interferes with needed changes in the social security benefit

structure, especially correction of the inequities in DI. AARP

recommends repeal of the automatic stabilizer because, if

triggered, the resulting COLA reductions will have an extremely

harsh impact on the lowest-income elderly who rely on social

security for nearly all of their income. If the stabilizer were

triggered year after year, not only would current disability
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recipients and retirees find their real benefit levels ratcheted

down, but even those persons approaching retirement and electing

benefits at age 65 would also find their expected benefit levels

reduced.

In conclusion, AARP would like to thank the Committee for

holding hearings on an issue of paramount concern to the

Association. We urge you to act favorably on pending legislation

which will substantially reduce the number of people whose

benefits are erroneously terminated.

If enacted, S.476/H.R.4170 will strengthen the initial levels

of determination, insure complete and accurate assessments of

disability, and restore confidence in the public that the social

security disability program will operate under humane and

efficient standards.
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WE ARE SERIOUSLY CONCERNED BY THE ADMINISTRATIVE CHAOS IN THE

DISABILITY PROGRAM AND OVER THE ADVERSE EFFECTS ADMINISTRATION OF

THE DISABILITY PROGRAM HAS HAD AND IS HAVING ON THOSE LEAST ABLE

TO CARE FOR THEMSELVES OR SPEAK ON THEIR OWN BEHALF.... THE MENTALL

IMPAIRED. THE DECISIONS BY SSA TO CUT THE MENTALLY IMPAIRED OFF T1

DISABILITY ROLLS THROWS MORE AND MOPE OF THE LEAST CAPABLE IN A SOCIE

ONTO THE STREETS AND AT THE MERCY OF LOCALITIES WHOSE SERVICES ARE

ALREADY INADEQUATE TO CARE FOR THE HOMELESS. IT IS UNFORTUNATE THI

SOME OF THE STATES HAVE HAD TO STOP THE DISABILITY REVIEWS OR TO

ESTABLISH THEIR OWN RULES IN ORDER TO ENSURE EQUITY AND JUSTICE TO

THE DISABLED IN THEIR JURISDICTIONS. WERE IT NOT FOP SOME OF THE

STATES, AND THE COURTS, THE TRAUMA OF THE PAST THREE YEARS WOULD BE

MORE WIDESPREAD. EVEN SO, HUNDREDS OF THOUSANDS ARE SUFFERING FROf.

THE EFFECTS OF AN UNJUST AND UNFAIR ADMINISTRATIVE PROCESS.

THERE IS NO NEED TO RECITE AGAIN THE LITANY OF HORROR STORIES

ABOUT INDIVIDUALS WHO HAVE SUFFERED FROM THE ADMINISTRATION OF THE

DISABILITY PROGRAM .... THEY HAVE BEEN DOCUMENTED AND AIRED IN PRIOR

CONGRESSIONAL HEARINGS. HOWEVER, CHAOS AND SUFFERING CONTINUES

AND THE QUESTION IS STILL ;)ENDING AS TO WHEN TIHE CONGRESS WILL ACT.

CONGRESS SHOULD ACT IMMEDIATELY TO PASS S. 476 WITH PERTINENT AMENE

MENTS FROM H.R. 4170 WHICH WOULD:

- ESTABLISH UNIFORM STANDARDS FOR ADMINISTRATION OF THE

PROGRAM;

- PROVIDE THAT AN INDIVIDUAL MUST HAVE MEDICALLY IMPROVED,

OR BE THE BENEFICIARY OF NEW MEDICAL TECHNOLOGY WHICH

PERMITS HIM/HER TO WORK, BEFORE BEING FOUND ABLE TO

ENGAGE IN SUBSTANTIAL GAINFUL ACTIVITY;
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- PROVIDE THAT A FINDING OF ABILITY TO ENGAGE IN SUB-

STANTIAL GAINFUL ACTIVITY BE MADE IN THE CONTEXT OF

AN EVALUATION FOR COMPETITIVE EMPLOYMENT;

THAT ALL OF AN INDIVIDUAL'S IMPAIRMENTS BE CONSIDERED

IN DETERMINING WHETHER THE INDIVIDUAL HAS A DISABLING

CONDITION;

- BRING A HALT TO FURTHER REMOVALS FROM THE ROLLS OF

ALL CASES INVOLVING MENTAL IMPAIRMENT UNTIL THE AD-

MINISTRATION HAS MADE A STUDY OF SUCH DISABILITIES

AND PUBLISHES FINAL REGULATIONS FOR DETERMINING DIS-

ABILITY BASED ON SUCH IMPAIRMENTS;

REQUIRE THAT THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

ACQUIESCE IN DECISIONS OF THE CIRCUIT COURT UNTIL OR

UNLESS THE DECISION IS OVERRULED BY THE SUPREME COURT;

REQUIRE THAT APPELLANTS BE GIVEN THE OPTION OF PAYMENT

UNTIL A DECISION IS MADE BY AN ADMINISTRATIVE LAW JUDGE.

WE, TOO, ARE COGNIZANT OF PROGRAM COSTS AND THE PROBABLE INCREASED

COSTS IN IMPROVING THE DISABILITY PROGRAM AND IN RIGHTING SOME OF

'TlE WRONGS AND INJUSTICES IMPOSED UPON THE DISABLED. HOWEVER, WE

CANNOT SEE ANY JUSTIFICATION IN TRYING TO EQUATE JUSTICE TO DOLLAR

COSTS IN A PROGRAM ORIGINALLY DESIGNED TO PROVIDE FOR MEMBERS OF OUR

SOCIETY WHO ARE SO DISABLED THEY CANNOT WORK. EVEN THOUGH "ADDITIONAL

SPENDING MEASURES WERE NOT ANTICIPATED WHEN THE SOCIAL SECURITY Fl-

NANCING BILL WAS ENACTED LAST SPRING", WE HOPE THE CONGRESS DOES

NO' SEE FIT TO BALANCE THE SOCIAL SECURITY TRUST FUNDS BY PERPE-

TJATING AN UNJUST AND PAINFUL SYSTEM OF DISABILITY REVIEWS .... BY

MAKING THOSE AT THE BOTTOM OF THE ECONOMIC LADDER WHO HAVE NO CAPA-

lBILITY OF IMPROVING THAT STATUS PAY FOR THAT BALANCE.



380

WE CANNOT ESTIMATE THE ADDITIONAL "COSTS" OF AN IMPROVED DIS-

ABILITY PRkd0RAM, (i.e. IMPROVEMENT IN ADMINISTRATION AND IN CRITERIA),

BUT WE SEE THE PROPOSED AMENDMENTS AS LESS COSTLY TO SOCIETY THAN

THE HUNDREDS OF THOUSANDS OF INDIVIDUALS WHO WILL BE WANDERING THE

STREETS WITHOUT FOOD, CLOTHING, SHELTER AND MEDICAL CARE. WE HAVE

EXTREME DIFFICULTY IN ATTEMPTING TO RELATE THE COSTS OF THE DIS-

ABILITY PROGRAM THROUGH ANY SORT OF A COST BENEFIT ANALYSIS SINCE

THE COST OF HUMAN SUFFERING CANNOT BE OFFSET IN DOLLARS. HOWEVER,

IN DEVELOPING PROGRAM COST WE DO NOT THINK THAT ANYONE HAS CON-

SIDERED THAT PAYMENTS TO THE DISABLED ARE NOT A TOTAL DRAIN ON THE

ECONOMY. IN FACT, SUCH PAYMENTS ARE A STIMULUS TO THE ECONOMY IN

THAT PAYMENTS RECEIVED BY THE DISABLED RECIPIENTS ARE USED TO

PURCHASE FOOD, CLOTHING, SHELTER, SERVICES AND WHERE POSSIBLE, SOME

MEDICAL CARE. INASMUCH AS MOST RECIPIENTS OF DISABILITY PAYMENTS

ARE GENERALLY DEPENDENT UPON THEIR (MONTHLY AVERAGE $424 (9/83))

BENEFITS, THOSE FUNDS ARE NOT REMOVED FROM THE ECONOMY. IN EFFECT,

TITLE II DISABILITY PAYMENTS TO DISABILITY BENEFICIARIES AND DE-

PENDENTS ($17.1 BILLION* DOLLARS IN 1983) ARE BENEFICIAL TO THE

ECONOMY.

*Page 27, Social Security 1983 Annual Report to Congress.

'NC
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Mr. Chairman:

I am pleased to present test-imony before your Committee

regarding Social Security Disability Reform on behalf of the

7,400 members of the American Mental Health Counselors

Association, a Division of the 42,000 member American Association

for Counseling and Development (formerly American Personnel and

Guidance Association).

Mental Health Counselors work in a variety of urban and

rural, private and public professional settings, and provide up

to 50 percent of all direct mental health services, many of which

are covered under the terms of Social Security provisions.

Consequently, the issue of Social Security Disability Reform is

an important priority issue for the Association and for the many

disabled and elderly Americans who are served by Mental Health

Counselors.

The American Mental Health Counselors Association is pleased

to support Senate Bill S. 476 (introduced by Senators Lenin and

Cohen) and Title IX of House 8ill H.R. 4170 (introduced by

Representative Rostenskowski). Mental Health Counselors have

have long been concerned with the indiscriminate termination of

benefits to SSDI recipients and with having to provide frequently

contradictory positions to clients for such dieIons. We

b eve that continuation of such policies further adds to the

the problems already encountered by our clients and can, with

more foresight and humanitarian considerations, be avoided. We

believe that S. 476 and H.R. 4170 address these concerns and
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support our position of being against indiscriminate termination

of benefits without adequate review.

This raises our second concern, which is that Mental Health

Counselors have not been included in the legislation as

providers of direct services, nor are thetrepresented on the

proposed Advisory Council on Medical Aspectl of Disability.

Last year, President Reagan declared the week of March 20,

1983 as National Mental Health Counselors Week, after Resolutions

were passed in both the House and Senate. This recognition,

along with the inclusion of Mental Health Counselors (as defined

by the terms Certified Clinical Mental Health Counselor, as

certified by the National Academy of Certified Clinical Mental

Health Counselors and/or licensed as professional or mental

health counselors in the state in which they work) in bills

affecting services to Older Americans and Social Security

recipients has gone a long way to articulate who actually is

responsible for providing core services. Most recently, H.R.

4094 (introduced by Representatives Pepper and Roybal) includes

Mental Health Counselors as core service providers along side of

our colleagues in psychology, psychiatry, social work and

psychiatric nursing. We are extremely concerned about the

increased cost to the American taxpayer of not providing direct

reimbursement to these core service providers, who account for

nearly half of all mental health services provided in this

country. With increasing frequency, states and federal

officials, as well as third-party reimbursers in the private
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sector, are seeing the wisdom in direct payment for direct

services P.nd are including Mental Health Counselors in their base

of core providers of mental health services. We would hope that

as this Committee studies reform, it will look at this issue and

include Mental Health Counselors as full partners in this reform.

Finally, as you continue your study and debate on this

issue, I invite you to feel free to contact me directly, with

respect to this testimony or any other issue affecting the

practice and quality of mental health services in this country.

Thank you for the privilege of allowing me to testify before

this Committee.
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STATEMENTON BEHALF OF THE ASSOCIATION OF ADMINISTRATIVE LAW
JUDGES BY AINSWORTH H. BROWN, VICE PRESIDENT, BEFORE THE
COMMITTEE OF FINANCE, U. S. SENATE - JANUARY 25, 1984

Our Association appreciates the opportunity to provide comments

to this Committee on issues relating to Social Security Disability

adjudication. A number of issues have been raised within the

past few years and within the past two years controversy has

intensified due to the continuing disability evaluation process -

the so-called CDI cases which have won a measure of notoriety in

the media.

- ., One issue concerns the matter of differing standards at the

several levels of adjudication. I dlqcussed this issue before the

Subcommittee on Social Security of the House Ways and Means

Committee as early as October 1981. Since then, there have been

some legislative proposals aimed at this issue. Fortunately,

those attempting to give regulatory quality to manual issuances

have not succeeded. Hopefully, legislation will be passed and

enacted to.-reaffirm the proposition that binding policy for

all levels of adjudication must be subject to rule making. Only

in this manner will the "legislative" authority granted to the

executive be implemented in a manner consistent with the

delegation of authority included in the Social Security Act to

issue regulations. This will mean that with public involvement

that there can be a reasonable degree of public acceptance and

understanding of the Social Security disability program. In short,

public comment can retard arbitrary and capricious policy making.
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The issue of making mere manual issuances "binding" has been a

doctrine of recent vintage in the annuals of Social Security

adjudication as traditionally manuals were intended only to

provide interpretative guidance to non-lawyers performing

adjudication duties with the Social Security Administration.

The appeals activity in Social Security Administration has

recognized as binding, the statute, the regulations and Social

Security Rulings. The last named vehicle has been employed

recently to incorporate a number of disability policy statements.

The impact of this non-rule making form of policy making will

not be fully appreciated until it has been sufficiently exposed

to judicial review. One would not be surprised to see serious

questioning of this approach by the district courts and courts

of appeal.

Thus, the legislation to mandate the rule making process as

the mode of binding policy making could well have a salutary

effect in avoiding more non-acquiescence decisions by SSA with

resultant additional litigation. This would insure uniformity

of adjudicative standards at all levels.

In cases involving continuing disability, one of the biggest

issues relates to whether a medical improvement standard should

be employed. SSA has resisted the concept although several

circuit courts of appeal have adopted it in varin.s versions,

including the 3rd circuit which includes Pennsylvania where I

hear cases. It is appropriate for the Congress to speak on this
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topic and, if it does so, the matter could be substantially

settled. If one looks at the subject objectively, a medical

improvement standard would appear logical except for the

situation wherein the grant of disability was shown to be

clearly erroneous. I might point out that this was the Agency's

policy until the mid-1970's.

I respectfully request that, as the Committee deliberates on

the matter of the Social Security Disability Program as indicated

-in the press release for this.hearing, serious study be given

to two other Congressional Committee reports. One report was

issued in October 1983 by the Subcommittee on Oversight of

Government Management of the Committee on Government Affairs

of the United States Senate, Publication 98-111. This report

contains findings relating to the pressures on Judges respecting

the effort to lower the number of reversal decisions. Recognition

of this pressure correlates significantly with the actions taken

by a numer of State Agencies which is a concern mentioned in

the press release for this hearing.

The other report, which I have not read, is one from the House
of Representatives Select Committee on Aging, dated June 20, 1983,

Publication 98-395. This document, I have been told, also contains

testimony bearing on the entire disability adjudicative process,

including the hearing activity.
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What I respectively suggest is a coordinated evaluation of all

of-the Congressional Committee hearings into the controversy

over the Social Security Disability Program to assess how the

problem arose and what is a satisfactory solution. Some issues

can be solved through legislation which is already pending but

because of the denial by the Social Security Administration of

the thrust of the above cited Senate Subcommittee report, I

believe that a further airing of the issues would be appropriate.

At the present time, a clear message from Congress to the Social

Security Administration on such items as non-acquiescence will

mediate against the agency being viewed in the eyes of the

judiciary and the public as a "lawless agency." A bipartisan

commission, similar to the one that addressed the Social Security

funding problem, would be worthy of consideration.

I renew my plea to this Committee that I made in answers to

written questions proposed by Senator Heinz contained in the

Committee's hearing report of August 18, 1982, at Page 320, that

Congressional action is needed to prevent the hearing process

from becoming a cynical facade of what it was intended to be.
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Testimony for S 2053 - February 1984
a

To
Senator Dave Durenberger, Chrmn.

Subcommittee on Health

Senate Committee on Finance

Dirkeen Office bldg.,Rm. SD 221

Washington, D. Co 20510

This is a testimony to the lack of fairness and wisdom of S 2053,

entitled "Community and Family Living Amendments of 1983". This bill would

depart from established principles and legal precedence for the care of

developmentally disabled persons and seems based on unproven profession-

al theories. It contradicts the findings of the Supreme Court (Halderman V

Pennhurst) and the best judgment and desires of many parents of DL persons.

Our forty one years old son was placed in a state facility about 30

years ago after much effort and money were spent to find something better.

We desperately needed relief from the pressures of his behavior patterns

on all of the other family members.At that time, the st ate facility was

little more than a "warehouse", but our son received some schooling and

medical care which would not have been available to him had he remained

in our home. He was safer at the state facility than at home. He had some

experiences which might well have been harmful to him while at home. how-

ever horrible the "warehouse" was, he might not haVe lived so long in any

other care arrangement of which we are aware,

The state facility has changed. No longer is it the only system of

care for developmentally disabled people out side the natural home. Conse-

quently the problems of overcrowding have greatly diminished. Society ,

the public, is more sensitive to the needs snd rights of all of its citi-

zens. Special staff make evaluations and arrange individualized programs

according to individual needs and suitability. The residents have rooms

with some privacy, and are grouped into "families" so that they have some

satisfying and lasting relationships. Our son has opportunities for inde-

pendent movement within the boundaries of the large facility. Minimal med-

ical care is provided, but the facility is not a hospital.

We Wieve.that this state facility is the least restrictive place he

can spend his days. Many other parents feel the same way about their child-
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ren. We have visited many group homes and community ficilities in several
states, .nd we have observed the replacements of others into much loes
adequate situations,

When our son visited us here in November, he was in good shape and re-

lated better than usual, and seemed content. Shortly thereafter he was
admitted to the Mdical Center several times until a serious problem was
detected. In December he underwent three operations and spent five weeks
in a community hospital. Due to the unusual nature of his personality and
to his inability to communicate properly or to understand what was happen-
ing to him, he required "round the clock" nursing sitters. We, too spent
a great deal of time with him to bridge the gaps of unaerstanding.He amaz-
ingly survived and is now back at the Medical Unit with his Colostomy,

He continues to recuperate, but causes quite a sizeable problem by
removing his "bag". The staff is working to train him and to handle the
situati n, but they are short handed for the constant attention this re-
quires. however, his rehabilitation is taxing jilace in a xind environment
of understanding and caring.

Medicaid paid fot his hospitalization and extra nursing care. If
there had been no such funding arrangement, it would have been disasterous
for him, for us, and the community. It would also be disasterous for him
and the community if to have no such state-responsible developme tal commu-
nity . Society should provide a variety of services and facilities to meet
the variety of needs of disabled peo le.

The greatest number of inappropriate placements are now into nursing
homes. If S-2053 becomes law, group homes will soon have that distinc-
tion. There will also be more inappropriately 1;lpced in their natural homes.
The supporters of this bill or ammendment ignore the development of the
last 20 years and would return to an unbalanced care system-this time with
no state facilities, The repercussions would be deep and the problems
unmanageable.

All disabled and helpless citizens should be eligible for adequate med-
ical care whereever they reside. It is an inhumane method to use such a
tool as S-2053 against state development al communities and to "feather
the nests of community providers. .

Lowell H. and Sarah R. barker, Parents

of a DD, Severely Retarded, son
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DISA BILITY A D VOCA TES
188 MARLBOROUGH STREET

BOSTON, MASSACHUSETTS 02116
(617) 424-1616

FOR RELEASE JANUARY 25, 1984

TO THE SENATE -FINANCE CMITTEE AND TO
MEMBERS' OF' TIM U. S... S..AT

My name is Peter Loeb and together with Members of
both parties in Congress we have advocated reform
of the disability insurance system on a bi-partisan
basis over the past three years.

Our efforts in the House of Representatives in the
, P'Rt te= met W*th sxucceso on a subcommittee and

q4oWmttee level, Let us be clear that the reform
package appended to H.R. 4170 currently represents
a package and a series, of compromises and indeed
A4.1eC0*Uktton does so ultimately.

We look forward to the hearings which the Senate
Finance Committee will hold on pending legislation
in this area.

There I.s every reason to believe that the reform
p*acke appended to H.R. 4.170 wll be passed by
the House next term.

Persons with dUsabilities in this nation have suffered
during these years. Many very much want to continue
to believe that the system can indeed operate.

As many of you are already aware, the current situation
has resulted in many tragedies and in death and devastation
for our people.

This coming term of Congress presents us with new
opportunities to finnish The job which was left
undone in the waning hours of November 1983.It is
no longer 1983 but 1984 and in case anyone may have
overlooked the fact it is a political year. Many of
you ae inextricably and properly involved in the
exercise of mechanisms so our body politic may thrive.
It is an election year.

We appeal to the members of this committee in its
deliberations to urge support of H.R. 4170's
reform provisions instead of the more limited
proposals before you. We are aware that the bill
number may change but it is this reform package which
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is vital to the survival of our people. Passage of
the more limited S.476 will only create political
divisions where there ought to be consensus.

We WV*Sh to realad all. member& of the Senate that
tthox~a VV aP'tAP#Aconsensuo kn working out
t ea, aA oO t Pro pac~ke now. in H.R. 4170.

We look to you in the U.S. Senate to preserve the
bi-partisan consensus whIeh has qrown around this
4aaiue, We look to you to act hmediately and
p~a* H.R. 4170' s eftm pack~age.

We comuend the Finance Committee for setting
early hearings on this very vital matter and
look for early Senate action.
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Mr. Chairman, thank you for the opportunity to submit testimony on

the Social Security disability insurance program. Our testimony

will focus on the vocational rehabilitation and work incentive

aspects of the program. This does not mean that we are not

concerned with the issue of disability reviews. To the contrary,

we are very concerned. Nevertheless, we recognize the expertise

and eloquence of others who have previously testified and choose to

support their views while passing directly to those two issues

which face us daily -- rehabilitation and work incentives.

For your background, Goodwill Industries of America, Inc. is a

nonprofit organization of 176 rehabilitation facilities around

North America. Currently, Goodwill Industries annually provides

rehabilitation services to 61,000 disabled individuals and employs

approximately 30,000 disabled people in our facilities, retail

outlets, and industrial contract programs. Our members provide a

wide variety of rehabilitation services, including vocational
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evaluation, job training, employment, adjustment services, job-

seeking skills, and job placement.

A major impact of the 1981 Omnibus Budget Reconciliation Act

(P.L.97-35) was an immediate and significant reduction in the

number of handicapped Americans receiving rehabilitation services,

even though they were eligible for those services. Not only did

this work a hardship on these citizens and their families, but it

added to the tax burden of their fellow Americans by delaying

significantly the opportunity of these individuals to reenter the

job market as wage earners.

Let me explain: Prior to passage of the 1981 Reconciliation Act,

states routinely received allocations from the Social Security

trust funds for use in rehabilitation programs. These funds, in a

majority of cases, were passed through, after deductions for

administrative and counseling costs, as contract fees to the
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private sector agencies which actually performed the rehabilitation

services. With the passage of the Act, no money was distributed

pending claimed reimbursement for a client who had successfully

completed a course of rehabilitation and had achieved gainful

employment for a period of nine months or more. The negative

impact was twofold.

First, the states were not able to provide the necessary*

administrative, counseling, and contracting services without funds.

They had no locally appropriated funds to operate as a cash float

over the training period of a year or more.

Secondly, because most of the private sector facilities providing

rehabilitation services are, like Goodwill Industries, of the

nonprofit variety, and because for years they have performed

professional rehabilitation services on contract for fees less than

the actual cost of the services, they had no cash reserve to

support a continued effort during a period characterized by low
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levels of reimbursement, slow rates of collection, and results very

difficult to predict.

In effect, Mr. Chairman, you asked the rehabilitation partner least

able to accept any risk, the nonprofit rehabilitation agency, to

accept virtually all the cash risk in the execution of the Social

Security disability rehabilitation program. For comparison, this

action was roughly akin to asking a college to wait for nine months

after a student had completed a curriculum, graduated, and gone to

work before it collected any of its tuition. Ridiculous on the

face of it, and equally ridiculous in the present case.

As a result, it is true, SSA rehabilitation expenditures fell from

approximately $160 million in FY 1980 to less than $10 million in

1983. While this might appear to be an up-front savings, we have

no real means of measuring its offsetting loss to the Social

Security system through the continued payment of benefits to

persons who should have been employed, the loss of revenue through

81-964 0-84-26
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reduced tax base, and the diminution of the rehabilitation

infrastructure caused by the closure or reduction of facilities,

and the discharge of competent and experienced professional

personnel at a time when the number of persons requiring services

is actually increasing. All in all, this was a very bad piece of

work, and the time has come to correct the situation.

It is very difficult to make specific recommendations to you. We

are well aware that the previous system was not perfect, that too

often funds could not betraced to actual rehabilitation. We do

urge you to remember, however, that we are dealing with disabled or

handicapped persons, often recently affected by trauma or injury,

and whose levels of skill and motivation vary. In short, there are

no magic numbers to predict success or guarantee achievement.

Nevertheless, Goodwill Industries agrees with the Congress that we

must do better in this area. To that end, we have been anxious to

benefit from the results of the demonstration projects mandated by
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Section 505(a) of the 1980 Disability Amendments (P.L.96-265).

Unfortunately, not only have those demonstration projects not been

completed, they have not begun, although their final results must

be provided to the Congress by June 1985. In fact, to date, no

contracts have been let, and after persistent pressure on the

Social Security Administration to "get on with it" we receive only

bland assurance that negotiations are proceeding with some states.

I point out that the studies were designed to test whether private

rehabilitation facilities can have a significant impact on the

number of terminations from the benefit rolls, whether the use of

such facilities can achieve greater savings to the trust funds and

result in lower costs for services than the current system, and

whether earlier referral to state VR services will improve the

rehabilitation potential of O beneficiaries. Congress should act

now to force SSA to comply with the law.

Despite the lack of data from the demonstrations, certain facts are

evident:
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It is unreasonable to expect the private rehabilitation

facilities to subsidize the cost of training of clients

who are unable to, or elect not to, complete their

training.

It is unreasonabl,e to expect the private rehabilitation

facilities to carry costs of successful rehabilitation

for a year or more.

It is undesirable to reduce further the capacity of the

rehabilitation system at a time when the number of

handicapped Americans is increasing.

It is unrealistic to expect nonprofit organizations to

increase their subsidies to SSA clients at the expense

of other handicapped persons involved in vocational

rehabilitation.
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Therefore, some change is necessary. A long-term solution might be

for Congress to provide state and private rehabilitation facilities

with incentives to provide services to disabled beneficiaries.

Such incentives could include: long-term contracts; timely and

realistic payment of obligations; sharing cost reduction benefits;

and a reduction in red tape.

More immediately, Congress should enact Section 911 of H.R.4170 and

Section 212 of the Levin-Cohen Disability Amendments, which allows

reimbursement for services, not only where beneficiaries are able

to work for nine continuous months after provision of services, but

also where individuals recover from their disabilities, or where

beneficiaries refuse to accept rehabilitation services or fail to

cooperate in such a manner as to preclude their successful

rehabilitation.

In addition, we support the extension of Section 1619 of the SSI

program, which expired on December 31, 1983. As you know,
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Section 1619 allows-disabled SSI beneficiaries to continue

receiving cash payments or Medicaid, even though they may work at

the substantial gainful activity level. We thank you for the

support your Committee has given this provision and urge you to

refine the law to reduce other work disincentives as well. It is

bootless to train an individual to work, to motivate him to seek

work, only to have such effort wasted because a person loses income

by gaining employment.

Mr. Chairman, thank you for the opportunity to submit this

statement. We would be pleased to discuss these issues with you or

other members of the Committee.

35:0154gek
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INTERNATIONAL ASSOCIATION OF PSYCHOSOCIAL REHAMUTATION SERVICESAPS RP.O. box 278 McLean, Virgia 22101 Ph: 703-237-9385

STATEMENT ON SOCIAL SECURITY DISABILITY

SUBMITTED TO THE SENATE FINANCE COMMITTEE

BY
THE INTERNATIONAL ASSOCIATION OF PSYCHO-SOCIAL REHABILITATION SERVICES

The International Association of Psycho-Social Rehabilitation Services

(IAPSRS) is an international organization representing nearly 500

agencies and individuals providing psycho-social rehabilitation

services to chronically mentally ill adults living in the community.

IAPSRS is committed to serving the needs of the chronically mentally

ill, many of whom have been severely hurt by the Administration's

cutbacks in Social Security disability benefits.

The Disability Insurance amendments of 1980 (PL 95-265) included a

provision requiring review of all cases of beneficiaries whose

disabilities have not been determined to be permanent. These reviews,

known as Continuing Disability Investigations (CDIs) were begun by the

Social Security Administration in March of 1981. Although the CDI

process has adversely affected disabled individuals in all categories

of disability, the chronically mentally ill have been

disproportionately affected. During the first year of the CDI

process, 28.6% of the initial cessations were accounted for by

mentally impaired beneficiaries. Howqver, only 11% of the total

disability insurance rolls are made up of chronically mentally

impaired inviduals. (House Select Committee on Aging, 1982).

An explanation for this disproportionate impact on the mentally

impaired can be found if one looks at the nature and treatment of
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mental illness. The overt symptomatology of chronically mentally

impaired individuals is often reduced by the administration of

psyohotropic medication. When medication is combined with provision

of an adequate social support system over an extended period of time,

overt symptomatology often declines to the point where the individual

is able to live independently or in a semi-sheltered environment in

the community. This ability to live somewhat independently does not

necessarily mean however that the individual is capable of engaging in

competitive employment. Unfortunately, the Social Security

Administration, in its zeal to implement the Administration's policy

of reducing federal expenditures in the health area, developed and

implemented a policy which caused many chronically mentally ill

recipients to lose their benefits. SSA determined that if a recipient

failed to meet the criteria of the Medical Listings, which address'the

question of overt psychiatric symptomatology, the beneficiary was no

longer disabled and was in fact capable of engaging in work activity.

This policy was mandated by the Social Security Administration even

tough federal regulations require that SSA assess capacity to perform

work activity as a seperate step from assessing the medical

functioning of the individual (20 CFR 404.1545(c) and 20 CFR

416.945(c)). SSA has maintained that if an individual exhibits overt

symptowatology of such proportions that he/she meets the Mr:dical

Listing criteria, then the individual is not capable of work activity.

Conversely, SSA .ssumed that an individual can work who does not meet

toe N.cdical Listing criteria, i.e. does not exhibit overt

symptoiaatology. SSA also contends that an individual who retains some

ieizuure of residual functioning which enables him/her to live

indopejentiently in the community is able to work. Finally, SSA assumes
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that there is a correlation between psychiatric symptomatology and

functional behavior. All of these assumptions directly impact on the

rehabilitation of the psychiatrically disabled because of the chronic

nature of their illness and the length of time required to achieve the

desired rehabilitation, i.e. employment, outcome.

In response to this continuing adverse impact on the chronically

mentally ill by the Social Security Administration's CDI process, we

riave actively participated in efforts to revise SSA policies related

to the determination of disability utilizing the Medical Listings

criteria ahd the determination of an individual's capacity to engage

in substantial gainful activity. As a result of several meetings

between SSA officials and advocacy and professional organizations,

three work groups were formed to explicitly address identified

prooleins in the disability determination and redetermination process.

Despite the fact that some administrative changes have been suggested

by these work groups and implemented by the Social Security

An.,inistration, legislative reform is still desperately needed for

several reasons. First of all, the legislation currently in place

allows for a great deal of latitude on the part of the Social Security

Aarinistration in establishing regulations and setting policy. As

noted above, SSA has implemented policies and procedures which have

anad a severe and adverse impact on the chronically mentally ill.

Definitive legislation is needed to spell out more clearly the process

for determination and redetermination of disability claims. It is

especially important for the chronically mentally ill that these
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procedures be firr,,ly established because of the nature of their

iisability. As noted above the chronically mentally ill may often

a,,ear to :,e capable of living independently or engaging in

substantial work activity but will in ;a-t break down under conditions

of stress w.,icn can only be evaluated by a structured work evaluation.

Legislation taiat sells out tne details of the determination and

rezeteriination process is needed so that'these individuals will not

.e prematurely and arbitrarily denied benefits or terminated from the

disability rolls. The Aurinistration's continuing opposition to

legislative reform points clearly and convincingly to the fact that

these c',ian s %..ill only be made via Congressional manacate.

For t! ese reasons -;e actively support the legislation approved by the

,%ays ai:d :leans Committee, HIR 4170. The following comments relate to

t::ose sections of .iR 4170 which will have an immediate and direct

iract upon chronically :entally ill clients.

1. Standards of Disability--Section 101

The i.Q,,ortance of taiis section is that it more clearly defines the

,rocess uy which an individual will ne evaluated. It is important to

e.llnasize the fact tnat everyone being reviewed will be subject to a

se(,uential evaluation process. This is ii!;2ortant because it precludes

tne ossi;bility that an individual will ;)e prematurely terrminated

before aje juate information about the )otential to engage in

substantial painful activity has been accumulated. Several years of

psyc:iolo-ical research now provides cunvincing evidence which points

to tn'e fact that a poor predictor oZ future work performance is -
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psychiatric sy.,-to,.iatology. There appear to be no symptoms or symptom

patterns which are routinely related to individual work performance.

Based on this research it is clear that assumptions about ability to

engage in work activity must not be made on the basis of either the

diagnostic category or on the presence or absence of pscyhiatric

sym:1tomatology. Rather, determination of an individual's ability to

engage in substantial gainful activity must be made only on the

presence of clear and convincing evidence.

2. Disability Determination Process--Section 201

Tnis section is of crucial importance to tne fair evaluation of

individuals with mental impairments. The Listing of Impairments of

Mental disorders must be revised to reflect current practice and

teri.,inology in psychiatry and psychology. IAPSRS wholeheartedly

supports the moratorium on reviews of mental impairment cases because

of the difficulties which reviewers face in making appropriate

determinations without adequately defined procedures to do so. We

further support the concept that toe assessment of residual functional

capacity shall be designed to realistically evaluate the ability of

mentally impaired.individuals to engage in substantial gainful

activity in a competitive work place environment. In the past, the

determination of an individual's ability to engage in substantial

gainful activity has too frequently been made on the basis of

subjective evidence. We strongly encourage that these determinations

be made based on objective evidence which is the result of a structured

work evaluation designed to systematically assess the ability to work

in competitive employment.
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In every dtudy in which work adjustment skills were assessed these

skills were found to be significantly related to future work

performance. It has been determined that the best clinical predictor

of future work performance is a rating of a person's work adjustment

skills made in a workshop setting or sheltered job site. Research

evidence indicates that this type of assessment is the only valid work

assessment procedure currently available. In every instance in which

an overall measure of work adjustment skills was calculated, the score

on the overall measure was predictive of future vocational

performance. Years of psychological research has also demonstrated

clearly that there is little or no correlation between a person's

ability to function in one particular environment, e.g. an independent

living or community setting, and that same person's ability to

function in a different type of environment (e.g. a work setting).

Further, large scale research results have demonstrated that there is

little correlation between ability to work and social activity and

basic living skills. It has been concluded that community adjustment

involves relatively distinct yet independent dimensions. A review of

this data indicates clearly that determination of an individual's

residual functional capacity to engage in substantial gainful

employment can only legitimately be made in a structured work

evaluation site.

3. Qualifications of Medical Professionals Evaluating Mental

Impairments -- Section 204

IAPSRS strongly supports section 204 of HR 4170 which states that "A

determination...that an individual is not under a disability by reason
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of a mental impairment siall he mado only after a qualified

pbl'cliiatrist or psychologist...has completed the :,dical portion of

any applicale sequential evaluation and residual functional capacity

assessment " Iln all areas of disa'iility tnw Social S:.curity

Ad;inistration must be wlcoura.;ud to ep,,)loy individuals with

d,)proprictt, :?ucation, training aIn experiences -ahich ;ill criable tnew

to :;jste.!,atically evaluate the disability status of individuals in the

determination or redvtern.ination process. This is especially

important in cases of mental impairment nere th,?re is frequently a

uiscrepancy between parent b.iavior and true capacity to function

ILr)pei,:,,4ntly and engq.Jo in substantial -3ainful activity. i0levant

data from bot.a the Aiietrican Psychiutric Association ,,nJ tHi Am-,rican

Psyciholomicdl Associatioa indicate that there are large nu:,br; of

apprupriately trained psycriiatrists and psychologists who can p)rovi,]e

the clinical expertise necessary to make these evaluations. SLA's

claim. that taere are not auoeiuate numbers of qualified mental nal thi

p)rufessionals to reformr m the evaluations is clearly erroneous.

41. iionfits for Inaividuals Participating In Vocational

iRePhai I itation protrums

Tnis provision is especially importnat to individuals wiho arc-

chronically mentally ill because of the unpredictable nature of tn:*ir

behavior ani illness. It is i.portnat tlat these individuals -(

afforu,'d the o:)i)orLunity to participate in vocational rehabilitation

program and that tnis opportunity not be contiragent on prior

performance of S'uJstantial 9dinful activity over an extea&ied :erLod of

time. in oruer for severely mentally ill persons to baecorre

reihdbilitated, they need time to develop a work history. Tne
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transition from long term unemlloyment to competitive employirent is a

very ldrye step for most chronically mentally ill persons. Without

immediate vocational rehabilitation experiences it is unlikely that

rost will develop tne capacity for stable, co,npetitive uork. The

,ployiment ba3 e-rdt3 data nas repeatedly shown that less than 25% of

chronically ,entally ill persons ,are able to maintain competitive

ei;,,loyIuent for six monthss or more. Tnlerefore, the availdbility of

vocational rehabilitation services for these individuals is critical

to tine success or failure of tinis program.

5. Advisory Council on Nu-dical As ,-cts of !)isability -- Section 304
HR 4170 provides for an Advisory Council on the medical AsPcts of

Disability. This Council will assist in the development and

evaluation of the process of disability (|et,, .rinaLions aind

ree torn inat ions and provide advice and roco.n;uond .tions to the

Secretary on vitters oi general policy witn rospuct to disability.

IAP6R.S supports the concept of appointmitent of a Council of expert

outside imbers. The Council could provide the professional experLise

aiid guidance which nas been Sadly lackitig in SSA's attempts to refinle

its policies. The charge to t:ie Council as construed in the present

l,-islation, makes clear that tnougntful assistance will be provided

to the Secretary on these most important matters.

In conclusion, it must b? stressed that action is neetce, now. The

courts are ruling in case after case that SSA is acting illegally.

Study after study, by the General Accounting Office and by

Congressional Co,1mitteeso show that the procedurs for determinin;

elirji:)ility u.,oer tnhse programs are woefully inadequate. And

governors are now acting on their own initiative not to follow these

flawed procedures. The program is in chaos. Only Congressional

action to put necessary reforms in place can restore confidence in the

syute, so that once again the Social Security system can be viewed as

model feueral progran.
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STATEMENT BY ROBERT J. MYERS PRESENTED TO THE COMMITTEE ON FINANCE,
UNITED STATES SENATE, JANUARY 25, 1984, WITH REGARD TO CHANGES IN THE
SOCIAL SECURITY DISABILITY-BENEFIT PROVISIONS.

Mr. Chairman and Members of the Committees My name is Robert J.

Myers. Until February 1983, I was Executive Director of the National

Commission on Social Security Reform. Thereafter, I was a consultant

to this Committee during the legislative considerations which led to

the enactment of the Social Security Amendments of 1983. The following

remarks represent entirely my own views.

In 1980, legislation (P.L. 96-265) was enacted to tighten up the

Disability Insurance program, including having extensive reviews of

beneficiaries on the roll to determine whether they continue to be

disabled.

The Reagan Administration enforced this provision quite vigorously.

As a result, although many persons were properly removed from the rolls,

a significant number of truly disabled persons were first removed and

then reinstated after appeal (although many persons who were removed

from the roll did not appeal). Because of much public criticism, steps

were taken to remedy this situation -- both by administrative action

and by the development of legislative proposals. The matter was

originally dealt with in H.R. 3755, which was developed by the Com-

mittee on Ways and Means of the House of Representatives. This has

now been incorporated into an omnibus bill, H.R. 4170, now pending

before the House of Reprb;3ntatives.

I am greatly concerned that the pendulum, first having swung too

far in the direction of strictness through administrative measures,

will now swing too far in the other direction. Very significantly

increased costs may arise. The increased expenditures may be as much
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as $10 billion in the 1980s, which will have an adverse effect on the

fUMiDg of the OUDI system. Also* there may be lover COLAs fox all

OASDI berpefioiaries if the trust funds fall to such a low level that

the stabiliing provision of *the lesser of waga or price increases"

were to apply.

What seems to be forgotten in this flurry of proposed legislation

and administrative action is that it is only reasonable to periodically

re-examine disability beneficiaries. However, this should be done in

a deliberate 'reasonable manner. Some of the changes in the pending

logillation!'in this direction are desirable.

However, some proposed changes seem to move too far. One~eb

*eewould be to terminate benefits only when t herejhas been medical

iprovementf: aphn the. rarun is 0-. A-, &hM some .... ! a

GM3 (or, of course, in cases of clear :error or fraud). This would be

.difficult to administer. It would be difficult to determine what the

situation was some years ago when the disability, began and perhaps im-

possible to compare the severity at two .different times. It is much

more preferable to do as in present law; namely, to determine whether

the individual current* has the ability to work. Also, it in un-

reasonable to pay disability benefits to persons who have not medically

improved, but who were on the roll erroneously despite being able to

perform substantial gainful work. even if not able to do their own

previous work. 
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The bill provides for face-to-face interviews, which I believe

to be desirable. However, the payment of benefits should not continue

throughout the entire appeal period up through the Administrative Law

Judge stage, but only up to the first interview (really, through the

date of the decision letter). A number of other things in the bill

also greatly encourage making appeals, and thus the continuation of

benefits that will be difficult to recoup if the final decision is that

the person is not disabled.

Perhaps the worst feature of the bill is that the decisions of

circuit courts would .be applied through their entire area, unless appeal

to the Supreme Court is made (which is difficult). The result would

be to have completely different definitions of disability throughout

the country. Then, each jurisdiction would compete to be as liberal as

possible so that its residents would benefit. In this connection,

there is also the problem of people moving between the various circuit-

court areas so as to receive the most lenient treatment.

I continue to believe that the Federal courts are not really capable

of handling such complex technical matters as the vast number of dis-

ability-benefits appeals involve. The solution would be to have a

special Disability Court, as the 1979-81 National Commission on Social

Security recommended.

I now believe, in balance, thatit would be better to have com-

pletely federal administration of the DI program rather than involving

the states, so as to have uniform administration of the program through-

out the nation. Also, I believe that the Administrative Law Judges

should not have as much independence of action as they now have, when

they sometimes seem to follow their own personal philosophies, rather

than the law and the intent of Congress.

81-964 0-84- 27
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*In considering the status of the DI program, great importance

should be attached to the general atmosphere that now prevails. The

state Disability Determination Units (DDU) have already been very

much affected by the current climate, under which so many people are

talking about easing up on the determination process. Moreover, a

number of states are illegally refusing to process disability cessations,

a situation that I believe is intolerable and should be remedied by

appropriate legal action. As a result, the DDU personnel involved

will now tend to swing the other way and be much more lenient in the

determinations, thus possibly bringing us back to the unfavorable and

undesirable financial situation which prevailed in the DI program in

the early 1970s.

Finally, I should like to point out a statistical error that is

widely perpetrated as "proving" that the large number of disability

terminations which have been made in the last few years under the

disability review process prescribed by P.L. 96-265 were largely im-

proper and unjustified. The statistic so cited is that a large pro-

portion of such terminations -- as much as 75 percent in some juris-

dictions -- are reversed on subsequent appeal. The implication is

that 75 percent of all terminations were erroneous. The fact is that

the case'o which are appealed are generally only those which were border-

line ones, and which the disability lawyers (who are often paid only

when they win the case) are thus willing to pursue.
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STATEMENT OF COMMISSIONER ELMER C. BARTELS

Thank you for this opportunity to share with the members

of the Senate Committee on Finance our Massachusetts

experiences with the Social Security disability programs.

Governor Dukakis would have liked to talk with the

honorable members of the Committee about the disability

determination program in Massachusetts, as he did

last May at a field hearing of the House Select Committee

on Aging in Boston. However, he was obliged to present

his state budget to our Legislature on January 25,

1984, and asked me to present the position of the

Commonwealth on the critical issues of disability

reform. As you may know, the Governor has taken a

personal interest in the disability determination

program because of-the hardships it has caused for

disabled people in the Commonwealth and the administrative

hardship it has created for the states, which are

mandated to conduct disability review.
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As the state administrator for the Social Security

disability determination program in Massachusetts,

I am professionally and personally concerned about

this program which has been the target of considetable

public criticism and controversy for the past year

and a half. This statement outlines the legislative

measures that are necessary to reform the Social Security

disability program so that it serves all disabled

people fairly. The legislation previously approved

by the House Ways and Means Committee comprehensively

addresses the disability issues that have presented

so many problems in Massachusetts. I hope that this

honorable Committee will review the concerns brought

out in the public hearing and comment process against

that legislative package, which reflects the careful

compromises and consensus of the bipartison House

Committee, and act promptly to enact this much needed

reform. Later I will describe the steps that we have

taken in Massachusetts to improve the program, but

stress that it's critical for Congress to act now

on comprehensive legislation to ensure fair and equitable

standards for this program.
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Briefly we need legislation that will:

1. permanently continue Social Security disability

benefits and medicare/medicaid throughout the

administrative appeal process.

2. require publically promulgated standards and procedures

for disability that accurately measure a person's

medical condition and capacity for work;

3. require that the Social Security Administration

adhere to a medical improvement standard before

terminating benefits once eligibility is initially

established;

4. provide for face-to-face meetings between claimants

and state disability examiners before a negative

disability determination is made in order to secure

and use all medical evidence and cut down on the

numbers of appeals resulting from incomplete evidence;

5. mandate eligibility standards that are consistent

with other disability programs, especially vocational

rehabilitation, and a state-level disability review

procedure that fully supports continued Social

Social benefits during the vocational rehabilitation

process.
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These reforms and others included in the comprehensive

House bill are urgently needed. On behalf of the Governor,

I want to thank you for your attention to these problems

which critically affect disabled people in our Commonwealth

and throughout the Country. Next I want to explain my.

perspective on the Social Security disability program and

the reasons why I believe this list of legislative reforms

is necessary.

First, I will stress that my flexibility and discretion

in administering the Social Security Disability Determination

program is extremely limited. Disability standards and

procedures for determining eligibility are tightly controlled

by federal laws, regulations and guidelines to a minute.

level of detail. These standards and procedures are imposed

on state agencies and are rigorously monitored by Social

Security officials and functionaries in the name of quality

control. The results are not good.

Each year thousands of disabled Massachusetts residents

fail to meet strict Social Security disability standards

and are denied benefits after their cases are reviewed

by our state disability determination services division.

Yet many of these same people are so disabled that they

can not work and cannot effectively participate in our

agency's vocational rehabilitation proqram. Many claimants

who appeal are made eligible for disability benefits by

Administrative Law Judges who use different procedures
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and evidentiary standards for evaluating disability. Others

do not appeal and so, even though their disabilities might

meet the different appeals standards, do not receive the

disability benefits to which they are entitled.

This system is not fair to disabled people, yet the unfairness

is inherent in the present Social Security System. The

disabled people of Massachusetts and the state administrators

and disability examiners who are responsible for implementing

this program desperately need Congressional intervention

to comprehensively redefine the Social Security System

so that the program works to treat disabled people fairly.

Much public criticism of our agency focuses on the so-called

"reversal rate" for disability appeals. Based on the very

strict procedures and disability standards contained in

Social Security directives call "POMS", which our examiners

are required to use, an individuals is determined not to

be disabled. If that individual appeals he or she has

at least a 60% chance of getting a favorable decision from

an administrative law judge, who sees the claimant face-to-face

and uses different rules for the appeal decisions. This

situation creates a perception that our agency did a poor

job even though we followed the Social Security rules that

govern state agencies.
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The importance of face-to-face encounters cannot be understated.

Recently I met a man on crutches who asked me why our disability

examiner had reviewed his medical records and recommended

a no disability finding. I couldn't imagine why, but I

agreed to check it out. None of the medical records in

his file mentioned that he could only walk with crutches.

One of his physicians later verified the man's need for

crutches, but had not mentioned this critical fact in the

medical records.

Unlike administrative law judges, our examiners do not

ordinarily see claimants, so their potential for mistakes

and omissions concerning key medical facts is ever present.

Congress should mandate a face-to-face meeting between

claimants and state disability examiners early in the disability

evaluation process. To cutdown on appeals from decisions

based on incomplete evidence would also reduce benefit

delays and frustrations for many claimants, and would improve

public perception of our agency's accuracy by giving our

examiners the information needed to make more complete

and accurate determinations.
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Another practice that creates different decisional results

is the Social Security requirement that out examiners use

the POMS, which are lengthy compilations of Social Security

policies and directives that are frequently changed without

public review or input. The administrative law judges

are not bound by the POMS, but may apply statutory and

judical law and regulations in their adjudications. The

standards used by the administrative law judges directly

reflect Congressional mandates and judicial interpretations

as well as Social Security regulations that have undergone

public scrutiny and comment. Public accountability and

decisional consistency would be greatly improved by legislation

requiring public review and comment for all disability

policies and procedures, including those used by state

disability examiners.

A third reason for the disacrepancies between administrative

law judge decisions and those of state disability determination

units is the Social Security practice of "non-acquiescence",

or refusal to apply the statutory interpretations of Appeals

Courts within a given federal circuit to disability cases

adjudicated within that jurisdiction. In 1982 the Social

Security Administration issued a formal non-acquiescence

ruling, refusing to adhere to the medical improvement



422

precedents established by the Ninth Circuit Court of Appeals

in the Patti case. (Patti v. Schweiker, 669 F.2d 582 C.C.A.9,

1982.) Basically that case held that the Social Security

Act eligibility standards assume that an initial disability

decision is correct and unless a claimant's condition improves,

he or she is still eligible for benefits. Earlier this

year, a Ninth Circuit District Court ordered the Social

Security Administration to follow the law, as articulated

in Patti.

Here in Massachusetts we have also encountered federal

reluctance in implementing the improvement standard required

by a First Circuit Appeals Court decision. (Miranda v.

Secretary of HEW, 514 F.2d 996 C.C.A.1, 1975.) In October,

1982, we wrote the Social Security Commissioner seeking

his guidance on this matter. There was no response for

months. Finally in February, 1983, we received a letter

stating that the case review procedures then in place met

the First Circuit improvement standards. In response to

directives from Governor Dukakis, our agency moved to refine

the process for complying with the First Cirucit standard.

This action was met with strong obJe tions from Social

Security personnel. In late April Soci l Security officials

contacted our agency to discuss implementation of a medical

improvement standard on a pilot basis. Despite numerous

discussions with Social Security personnel, no agreement

was reached on Massachusetts implementation of a medical

improvement standard. This issue is now in federal court.

i
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Given the recalcitrance with which the Social Security

Administration has approached the medical improvement issue,

we would urge Congress to amend the Social Security Act

to expressly require adherence to such a standard. In

addition, we ask Congress to clarify the powers of the

Social Security Administration to interpret the law with

a more appropriate recognition of proper judicial and administrative

roles in this process. The legislation, developed by the

House Ways and Means Committee, addresses the non-acquiescence

issue in a constructive manner and deserves your consideration.

I also want to call your attention to the needs of particular

claimant populations who often cannot meet current disability

standards but nevertheless cannot work to earn a living.

Social Security standards and procedures for evaluating

mental impairments do not adequately measure work capacity,

particularly for psychiatrically disabled individuals.

Restrictive disability policies also disadvantage older

people who have received disability benefits and have not

worked for a long time. In addition, rigid Social Security

requirements for certain medical tests and clinical findings

do not properly measure the work capacities of many individuals

with hidden disabilities, like painful back impairments,

neurological disorders, and cardiac conditions. Legislation

to specify the evidentiary weight to be given to claimant's

description of pain and treating physicians' opinions would

address some of these problems.
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In concluding, I will mention that over the past year and

a half, our agency has worked with disability advocates,

with legislators and with state officials in the executive

branch to identify and solve problems in the Social Security

disability determination progrma as it operates here in

Massachusetts. Last spring our agency provided training

programs for advocates to give them more information about

the disability determination process so that they could

more effectively help their clients apply for and retain

benefits. In August, 1982 I convened a Special Task Force

including advocates, consumers and agency staff to review

the disability program in Massachusetts and make constructive

suggestions for improvements. I have included copies of

their Report for review by you and members of your subcommittee.

In December last year we temporarily suspended notification

of benefit cessations while Congress completed action on

the legislation temporarily extending benefits through

appeal to an administrative law judge, which became P.L.

97-455. I urge you to reenact that provision as a permanent

part of the Social Security Act. A Special Legislative

Commission was created last December to investigate and

study the disability determination process in Massachusetts
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Led by Senator Backman and Representative DeNucci, that

group has been very actively involved in reviewing problems

and developing solutions for reforming it. Their recommendations

and the Governor's directives brought about agency action

to fully implement First Circuit medical improvement standards.

We are continuing to work on our own internal procedures

to improve the program, especially the continuing disability

investigation process. Despite some negative reactions

from the Social Security Administration to certain innovations,

we are committed to implementing changes so that the program

will give full consideration to disabled people in Massachusetts.

We need your support to reform the Social Security Act

so that the standards for disability are fair and equitable

to add disabled people. we hope that you will quickly

approve and enact a comprehensive legislation package containing

the provisions that I have discussed here so that the Social

Security disability programs can serve all disabled people

in the manner that their authors originally intended.

Thank you very much for this opportunity to share our perspectives

on this important topic that affects disabled people in

Massachusetts..
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ELMER C. DARTELS 3 '~'

FOREWORD

On behalf of the Massachusetts Rehabilitation Commission and the
disabled citizens of this Commonwealth, we wish to take this oppor-
tunity to thank the members of the Commissioner's Task Force on
Social Security Disability Program for their diligent work and
on-going commitment to the improvement of the adjudication pro-
cess. Through our discussions we uncovered several inherent pro-
blems that existed with the national policy that governs this pro-
gram. In consort with the Special Legislative Commission, we
tackled these policy issues head-on. Our combined efforts have
resulted in this Commonwealth being a recognized innovative na-
tional leader with regards to implementation of improvements to
the process.

The recommendations made by this Task Force defined a direction
for the implementation of procedures both internally and exter-
nally towards total program improvement. The Disability Deter-
menation Services of the Massachusetts Rehabilitation Commission
has worked arduously in addressing and appropriately implement-
in, the full intent of these recommendation. To further refine
this process of change, full input was elected from this agency's
constituencies on an on-going basis. This has resulted in a
significantly more responsive and sensitive organization that
works harmoniously with its constituency. This relationship
further enhances future problem resolution.

Enclosed in this document is a status report on the recommenda-
tions. All objectives-within the jurisdiction of this agency
have either been satisfactorily completed or scheduled for com-
pletion with action steps clearly defined. Others reside
with Congress for resolution. We hope that the actions taken
and resultant procedural changes have met both the individual
and group needs expressed during numerous full committee and
subcommittee meetings. Our exhaustive efforts have resulted
in most fruitful and tangible results.
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Once again, we wish to thank each and every member for his/her
valuable contribution. It has indeed been a pleasure and pri-
vilege working with you. I look forward to your continued in-
volvement and input.

'otoner Rol P~satyt omssier4C
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SECTION A

Massachusetts Rehabilitation Commission

and

Disability Determination Services

81-964 0-84- 28

(MRC)

(DDS)
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Recommendation #1 - MRC/DDS management staff are to work with ex-
aminers and in-house physicians so that every consideration is
given to claimants during the initial and review process, with
accuracy being the highest priority, including attention to re-
sidual functional capacity.

Status:

This recommendation requires the examination and subsequent
changes in the organizational environment to assure the optimum
level of responsiveness on the part of management, professional
and clerical staff towards the client's and beneficiaries we
serve. In order to properly address the environmental factors,
a clear agency mission with associated objectives is necessary.
Towards this end we have embarked on the establishment of a
formal planning process with input from all staff. We have al-
ready developed a long range plan that attempts to establish
program parameters for a five year period. Utilizing this in-
formation as a base, we are in the process of establishing a
formal annual plan for FY 84. This plan will establish program
direction, program objectives, associated action steps and stan-
dards for each functional department and region. Within the plan,
each functional unit will address the methods of providing adju-
dication services that emphasize quality and sensitivity. Pre-
sented in this formal manner, each employee will have an oppor-
tunity for input and a more global understanding of the total
agency's mandates and internal policies. In subsequent years,
the planning methodology will further evolve with increased
total agency participation.

Since the establishment of the Commissioner's Task Force recom-
mendations, the agency has actively worked with staff at ail
levels to assure the full intent of this recommendation. More
specifically, the following actions have been undertaken:

1. On-going examiner discussion groups with Assistant Commis-
sioner and/or Director of Case Processing to identify prob-
lem areas and work on identified projects that would serve
to enhance the adjudication process.

2. On-going monthly, unit supervisor discussion groups for
problem identification and problem solving.

3. Regular meetings with regional professional staff and DDS
medical consultants to disseminate information, discuss po-
licy, provide direction and direct input.

4. Provision of training to all DDS medical consultants in the
use of RFC format to assure that the RFC provides a clear and
complete representation of an individual's functional abil-
ity to work.

5. Provision of a formal mechanism for examiners to disagree
with RFC assessments provided by physician. Resolution of
such conflict to be provided by a higher level of the or-
ganization through the management chain of command.
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6. Provision of the establishment of a mechanism to utilize
mality assurance (Q.A.) results in a developmental, train-
gi oriented manner.

7. Provision of a formal rebuttal system of Q.A. finding that
may lead to a review at the Assistant Commissioner level.

8. Continuation of open lines of communication vertically and
horizontally within the organization.

9. Provision of on-going in service and out service training
programs. Training to date has included

a) Internal medical consultants providing training in
specialty areas (i.e., psychological testing, ETT's,
treatment of cancer patients, back injuries, psychi-
atric issues).

b) Formal planninV for communications/sensitivity train-
ing of professional and clerical staff to commence
October/November, 1983.

c) Formal planning for participatory supervision program
to be conducted October/November, 1983.

d) Continued approval of job related out service training
programs at local universities.

e) Continued approval of job related seminars.

f) Continued training of relevant policies and procedures
and changes in eligibility of specific psychiatric
impairments.

10. The establishment and implementation of CDR supervisory for-
ums to discuss problem areas.

11. The establishment and implementation of internal CDR proce-
dural guidelines and directives consistent with First Circuit
Court of Appeals Case law.

12. Development and implementation of new forms to facilitate
the CDR adjudication process.

13. On-going monthly meeting with all DDS medical consultants
and management/supervisory staff to discuss and resolve Q.A.
identified issues.

14. Continued 100% review of all CDR cessations at Q.A.

15. The establishment of procedures to actively solicit treat-
ing physician reports before ordering of consulting examin-
ations (CE's).

All of the above actions have been geared towards providing the
necessary organizational structure, direction and support to deal
in a more equitable manner with both claimants and beneficiaries.
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To date, a more positive proactive DDS organization has emerged.
Individuals at all levels have been constructive in a professional
manner. A careful review of cases and input from discussion groups
and forums indicate an organization that is responsive to its consi-
tencies. This responsiveness has been institutionalized. As
part of the on-going parctices of the organization.

Recommendation #2 - Set up public information and referral system
including: a) 800 number; b) training on SSA disability program
for the community; c) policy dissemination to the public; d)
brochures on agency function; and e) ombudsmen to provide techn-
nical assistance and advocacy to individuals.

Status:

a) 800 number

An 800 number (1-800-422-7200) has been established with several
public service announcements being prepared and disseminated to
explain its purpose. Originally, this phone line was to be
manned by a designated Community Relations Specialist position.
A formal job discription was prepared and submitted to the So-
cial Security Administration for funding. This position was
seen as a vital link between the agency and its many constitu-
ents. Unfortunately, SSA did not provide the funding for this
purposed position.

In an effort to assure access to the agency, it was formally de-
cided to utilize SSA funded management staff in manning this line.
Presently the phone is answered by a well prepared and trained
administrative secretary. This individual takes down the relevant-
information and refers the c-7 to the appropriate regional direc-
tor for assistance. The regional director may either provide imme-
diate resolution or investigate the presented issue further.
Upon completion of the investigation, the regional director con-
tacts the caller in an effort to provide information and/or prob-
lem resolution. A formal log is kept of all calls along with a
summary of the nature of the presented problem. On-going moni-
toring assures timely responses to all inquiries.

Clearly, this is not an optimum arrangement. A community rela-
tions position would be more suited to this type of function.
Since approval for such a position is not forthcoming, this is
the most viable alternative. Responsiveness to the agency's to-
tal consituency remains a high priority objective.

b) Training about the SSA disability program for the com-
munity.

In our original planning, this type of community training was de-
signated as a major function of the Community Relations Specialist
position. Once again alternative methods were established since
this important position was not funded by SSA.

An immediate identified need was to educate the treating DDS phy-
sician community of the specific. SSA medical report requirements.
Towards this end, examiners and supervisors were formally sur-
veyed as to identified problem physicians within their respective
geographic .areas. Based on the identification of the treating
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physician's deficiencies (quality and/or timeliness) a training
package was prepared and sent. This package included relevant
program information as well as sample reports by speciality.
Additionally, a treating physician dificiency form was developed
and disseminated among examiner and supervisory staff. As fur-
ther deficiencies are identified, examiners will identify them
and submit them to the Program Development Department. This de-
partment will provide additional training which may include on-
site assets.

In order to impact on large groups of community physicians, for-
mal training sessions at hospitals and other medical facilities
are presently scheduled to begin in September, 1983. These
training sessions will be a part of grand rounds or similar gen-
eral forums. The trainers will include our medical consultants,
medical liaison officers and management staff. This will be a
statewide effort that will include both medical and psychiatric
facilities.

An important constituency of the agency has been the congressional
offices. Congressional staff have made on-going inquires on behalf
of their constituents. These inquiries have been addressed by our
legislative liaison, ombudsmen, and management staff. In an effort
to explain the nature of the disability program, a formal training
session was established for all congressional staff. This session
was well attended. In a participatory style, relevant issues were
discussed with identified action steps being identified.

On an on-going basis state legislative staff inquires have been ad-
dressed by the MRC ombudsmen and DDS management staff. Where ap-
propriate, training on the basic program elements has been provided.

Ombudsmen and management staff have been fully responsive to the
training needs of legal advocacy groups. On a case by case basis,
basic training regarding policies, procedures and guidelines have
been provided.

Lastly, on an on-going basis, management has worked closely with
citizens advocacy groups. This has included formal meetings and
on-going case by case discusses. Additionally, advocacy repre-
sentation has been included on this Special Task Force and de-
signated forums at the Executive Office of Ruman Services (EOHS)
level. Activity continues to identify constituency training
needs and provide such services wherever necessary and feasible.

c) Policy dissemination to the public.

Important policy changes regarding the disability program have
been provided through public service announcements and on-going
communications with several advocacy groups. Additionally, ver-
bal and written policy inquiries have received priority attention
by ombudsmen and management staff. Informing the agency's con-
stituency of future policy changes continues to be a priority
activity.
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d) Brochures on agency function.

A brochure explaining the MRC vocational rehabilitation program
has been included in every CDR cessation since February, 1983.
A brochure explaining the DDS and the SSA disability program has
been prepared and disseminated in draft form. Input regarding
refinement has been received. The final brochure is near com-
pletion. Once complete, funding for its printing will be re-
quested from SSA. Upon obtaining this approval, the brochure
will be disseminated through identified distribution channels.

e) MRC ombudsmen to provide technical assistance and advocacy
to individuals.

The two (2) MRC ombudsmen have been extremely responsive to all claim-
ant/beneficiary and advocate inquiries. All calls are sensitively
addressed with careful monitoring of the nature of the issue and
resolution. Feedback indicates that the service has proven ex-
tremely beneficial in conflict resolution.

Recommendation #3 - Continue to review all printed material going
out to claimants and physicians from DDS to make print materials
understandable and informative. Continue in an ongoing manner as
necessary. (N.B. assure inclusion of name and phone number of DDS
examiner.)

Status:

All printed materials going out to claimants/beneficiaries have
been reviewed and, as necessary, revised to be more readable and
understandable. Through this review process, many obsolete let-
ters have been eliminated. In addition, all printed materials
sent to claimants/beneficiaries and materials sent to treating
physicians and consultive examination (CTE) physicians have been
reviewed and revised. This has included the total revision of
all letters associated with specific body systems. Additionally,
where appropriate, letters and notices sent to claimants now in-
clude the name and telephone number of the responsible examiner.
Lastly, claimant letters and notices have been translated into
Spanish and Portuguese.

Input on the revisions was received from a variety of forms. All
materials that would be sent to claimants were made available for
review and comment by all unit supervisors with the agency. This
input was included in the final draft document. In like fashion,
all materials that would be sent to the physicians were made avail-
able for review and comment by all in-house medical/psychiatric
consultants. This input was also. included in the final draft
document.

The collective final drafts were presented to a subcommittee of
this Task Force for final review and comment. Utilizing this
input, final changes were made. Presently, we are negotiating
with the agency contractor for inclusion of these new letters
and forms. We are scheduled for full implementation of all the
revised forms on October 1, 1983.
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Roo~ndation ,-Include another article in the Massachusetts
xeIcal o 1"to better inform treating physicians as to the
requirements of this Social Security Admnstration Disability
Program.

Status:

A comprehensive, informative and timely article was prepared, re-
viewed, tevixed and submitted to the Massachusetts Medical Journal
for publication. Although an initial favorable response was re-
ceived, the article was never formally published.

Since this article potentially provided valuable information to
the medical community, it has been included in the training packet
mailed to all identified deficient treating physicians. Originally,
it was the agency's intent to mail a training package including the.
article to all treating physicians (10,000 throughout the state).'
However, the "unds to complete the mass mailing were not approved
by SSA after formal request. The identified deficient physician
method was the best viable alternative.

I

Based on the potential changes in the program at the congressional
level, a revised article may be prepared for submission at a later
date.

Recommendation *S - Run a public service announcement on televi-
sion about the CDI process.

Status:

Several public service announcements have been prepared and dis-
seminated through the office of the Public Relations Officer.
These announcements have included information regarding the pol-
icies and procedures for continuation of benefits through appeal,
implementation of state guidelines consistent with First Circuit
Court of Appeals Case Law, and other relevant program and policy
changes.

Recommendation #6 - Train vocational rehabilitation counselors on
CDI process, as well as DDS examiners on VR (vocational rehabili-
tation) process.

Status:

Meetings have been held by the DDS Director of Training with Voca-
tional Rehabilitation Program and training staff to determine the
specific information needs of counseling staff. Based on the re-
sults of these meetings, a pilot training for VR counselors was
held with the Northeast Region. Assessment and critique of the
training indicated that VR counselors need additional information
primarily regarding the Section 301 process. This process poten-
tially makes disability beneficiaries eligible to job related

-services if participating in a rehabilitation program.
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Specific questions regarding the 301 process were formulated and
sent to SSA for response. To date, we have submitted a significant
number of 301 requests on behalf of rehabilitation clients to SSA.
Unfortunately, positive results have not been forthcoming. Follow
up on our requests are made on an on-going basis. we will work to-
wards resolution of this issue.

Simultaneously, we have been identifying other training needs with
VR staff. This has included attendance at VR staff meetings and
associated formal needs assessment methodologies. Based on these
results, formal training for VR staff in the adjunctation process
will begin in October, 1983.

In terms of training for DDS staff in VR issues, a formal mechan-
ism for retrieval of medical and vocational information has been
developed and implemented. Also, staff have been made aware of
the automatic referral of all CDR cessations to VR. There is
already a familiarity of the available range of VR services to
which a claimant/beneficiary may be entitled.

Once training for VR counselors in DDS issues is completed, a
formal training agenda of VR issues for DDS examiners will be
developed and implemented.

Recommendation #7 - Prioritize CDI reconsiderations.

Status:

Formal management directives have been provided to all CDR spe-
ciality units requiring prioritization of reconsideration cases.
Training has been provided to staff regarding this mandated
procedure. In order to facilitate this process, reconsideration
cases are prioritized through the CDR intake process. Supervi-
sory and management staff monitor the results. Recent statis-
tical data indicates a significantly quicker processing time for
CDR reconsideration cases. This finding fully supports the im-
plementation of this directive.

Recommendation #8 - Send further information regarding disability
program to treating physicians and records administrators through
the Massachusetts Society of Registered Records Administrators.

Status:

A full explanation is provided under Recommendation #2. In sum-
mary, SSA has not made available the necessary funds to implement
a mass mailing to over 10,000 physicians associated with the
Massachusetts Society of Registered Records Administrators. As
a viable alternative, the following two methods have been devel-
oped and implemented.

a) provide training information to those community physicians
who have been identified as deficient in report content and/or
timeliness.
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b) provide on-sit, training at major medical once psychiatric
facilities throughout the state utilizing medical consult-
ants, medical liaison staff and manage t personnel.

The above procedures will allow for maximum penetration within
the constraints of limited availability of funds.

Recommendation #9 - Do vocational rehabilitation outreach to do-
ned claimants "In cooperation with the VR Screening Unit.

status:

Since February, 1983 Ali beneficiaries who have had their benefits
ceased have been autm-a--cally referred to the Vocational Rehabil-
itation Division for necessary outreach. The DDS referral package
to VR has included all available, relevant medical and vocational
information.

Upon receipt of'the referral package, a specialized team of train-
ed vocational rehabilitation specialists initiate outreach by pro-
viding written program information through the mail. If a posi-
tive response is received, the individual is provided a vocational
rehabilitation counselor within close proximity of their residence.
If a response is not received within a specified period, a follow
up call is placed by the vocational specialist. During this con-
tact, the services under vocational rehabilitation are explained
in full detail if the person is deemed eligible. Based on the
individual's expressed desires, the case may then be referred to
a counselor for further evaluation and vision of services..
Additionally, during the phone call follow up, additional infor-
mation regarding other associated services from public and pri-
vate agencies is provided. This may include a referral to the
Information Center for Citizens with Disabilities that presently
operates within and is funded by the MRC Central Office location
with annual funding and in kind assistance.

Recomendation f10 - Establish a community relations function
within DS "for education, liaison and problem-solving with the
claimant population and the advocacy world.

Status:

As indicated in Recommendation #2, after formal request, SSA has
not made funds available for the provision of a Community Rela-
tions Specialist. As an alternative, DDS management staff has
assumed responsibility for specific segments of this vital func-
tion as follows:

1. Manning of 800 toll free numbers

2. Meeting with legal and citizen advocacy groups.

3. Answering policy & procedure questions from various private
and public groups and organizations dealing with disabled
citizens.
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4. Attending meetings and other forums dealing with disability
issues.

5. Providing training to physicians through the provision of
training packages and on-site visits at major hospital and
other treatment facilities.

6. Other related problem solving activities.

Clearly, the above is not the optimum structure. However, without
the availability SSA ap-roval and associated funds, this remains
the only viable alternative to meet the major mandate of ongoing
responsiveness to the agency's constituencies.

Recommendation #11 - Complete the review of the PONS (Program
Operational Manual System) and the regulations so that revisions
can be proposed to SSA or Congress.

Status:

The PONS and the regulations have been reviewed and a comprehen-
sive analysis recommending urgent needed changes has been devel-
oped. A draft document was disseminated to Task Force members
and others for review and comment. Input was further analysed
and incorporated into the final report as appropriate. This
final report was formally submitted to SSA on July, 1983. To
support its content and assure proper attention, copies of the
final report were provided to congressional staff, legal and
citizen advocacy groups and others interested and committed to
change in the Social Security Disability Program.

Recommendation #12 - Ask claimant if he wants a copy of the treat-
ing physician's initial letter which describes necessary medical
evidence. If so, copy claimant on said letter so that claimant
can better understand the treating physician's responsibility.

Status:

The new printed materials sent to claimants (Recommendation 3)
clearly indicate that a claimant/beneficiary may request copies
of the treating physician's report. If he/she chooses to have
copies of the report(s) he/she is instructed to call the examiner.
The examiner will then make this information available to the
claimant.

Recommendation #13 - Make more accommodations for non-English
speaking and deaf population.

Status:

In order to deal with the communication needs of non-English
speaking beneficiaries/claimants, management conducted a survey
of in-house resources. The results of the survey, indicated that
personnel resources did exist with proficiency in several lang-
uage areas including Spanish, Italian Russian, Polish, Portuguese,
Turkish, Chinese, Greek, and Armenian. These resources were for-
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ally identified and disseminated among staff. If a non-English
spaking individual either calls or visits the DDS, internal re-
sources are utilized for purposes of translation. Additionally,
some resources work with a larger speciality population (i.e.,
Spanish speaking).

In addition to internal resources, consultative examination (C/K)
physicians have also been identified by language speciality.
sending a non-English speaking claimant/beneficiary to a consult-
ant proficient in the same language is clearly the alternative of
first choice.

If it is determined that a C/2 physician proficient in a particular.
language is not available, formal translation services are provid-
ed. Presently we do business with several translator organ tons
and private individuals. Examples are El Centro de Cardinal Cushing
for translator/interpreter services in Spanish, French and Portu-
guese and COPA which provides services in Portuguese. We are pre-
sently actively working towards further expansion of translation
resources. This has required outreach on a statewide basis.

In addition to the above, the major forms and letters have been
translated into Spanish and Portuguese. Translated letters are
utilized as appropriate to meet the needs of the claimant/bene-
ficiary population.

In order to deal with the communication needs of the deaf popu-
lation, an extensive study of intake was conducted. It was de-
monstrated that on a weekly basis, the deaf and hard of hearing
population did request a small but consistent percentage of the
total claims. The total number was deemed of sufficient magnitude
to warrant the purchase and installation of a TTY machine. This
machine would enable deaf and hard of hearing claimants to com-
municate directly with DDS staff.

A result of the study and a formal request for funding was made to
SSA. The total cost of the proposal was approximately $1,000.00.
To date, a positive response has not be received. Follow up in-
dicates that the proposal remain under advisement at SSA.

Recommendation Oi4 - Continue consultation examination (CE) over-
ight funions within, DS including: a) clear notification of
travel reimbursement; b) contact claimants after CE by return-
able postcard or telephone calls on CE satisfaction; c) keep
record of CE phusicians who have been deleted; d) consider cen-
tralized CE assignment function; and e) add specific medical in-
formation to claimant's CE notification letter.

Status:

a) The travel reimbursement form was revised to make it more
readable and clearer in its interpretation by claimants/
beneficiaries. All claimant/benficiaries who are scheduled
for a consultative examination (C/E) appointment are provided
with a copy of the revised reimbursement notice.
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Additionally, the internal mechanism has been significantly
refined to provide greater ease of use by the claimant pop-
ulation. Further, specialized training in communication
skills was provided to the appointment secretary to assure
that all claimant inquiries are handled in a sensitive manner.

b) On a weekly basis one hundred (100) claimant satisfaction
survey postcards are mailed according to random sampling
techniques. If the results of the postcard survey indicate
specific problems with a consultive examination (C/E) phy-
sician, a more indepth survey is conducted to validate re-
sults. If the results are-further validated, appropriate
remedial action is taken. This action may include further
investigation through onsite visitation, written reprimand,
remedial training by DDS chief consultants, or dismissal.
The specific action taken is based on the nature and magni-
tude of the survey findings.

In addition to the postcard survey, telephone follow-up to
claimants on a random basis is also provided. A more de-
tailed description of this action is included in Recommen-
dation #17.

c) A record of all physicians who have been deleted is kept and
updated ou an ongoing basis. The record includes the specific
reasons and survey findings that support a dismissal finding.

d) The appropriate use of consultive examinations (C/E's) must
be considered the responsibility of all medical consultants
and professional case processing stalff. As such, appropriate
training and monitoring must be conducted in an agency wide
basis. This assures the necessary level of organizational
sensitivity and consistency. Based on the assumption, a
centralized c/e function cannot be considered the method
of choice.

e) The C/E notification letter to claimants is presently being
revised to include more specific information as to why its
being ordered. Draft documents have already been dissemin-
ated for review and comment. A final product is scheduled
for full implementation by November 1, 1983.

Recommendation #15 - Continue monitoring the performance of SSADO's
in doing CDI face-to-face interviews and form preparation.

Status:

In order to provide this monitoring function, the position of
Selective Screening Specialist was developed and made fully op-
erational. Part of the responsibility of this individual is to
review the CDI intake with special emphasis on the 454F Social
Security form. This form indicates the sufficiency of informa-
tion gathered through the face to face interview mechanism.
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if it is determined that the information provided is not accurate
or complete, the case is refered to the SSA District Office for
action. This often results in district office recontacting the
beneficiary for futher information. Returning the cases also
provides a developmental tool for the district offices to use
with their interview staff.

The 'Selective Screening Specialist prepares regular reports on
her findings. This report is provided to management. In turn,
DDS management discusses the content with SSA Regional Office
representatives and joint resolution is often reached through
these discussions.

Based on our findings, an indepth analysis of problem areas was
also prepared. This journal document was sent to the SSA Re
gional Office for acton. The SSA District Office has indicated
that they are addressing the issues that were raised in appro-
priate management forms.

Lastly, DDS regional directors and unit supervisors have been
directed to make scheduled visits to SSA district offices. Dur-
ing these meetings, staff from both sides discuss problem areas
and concerns. A major agenda item at these meetings has been
the quality of the face to face interviews. Recommendations re-
garding their improvement are always provided.

Reco tion6 - Continue Commissioner's Task Force on SSA
disability program and consumer involvement on SSA disability
program to assist in implementing the recommendations of this
document.

Status:

The Commissioner's Task Force has continued to meet on a regular
basis to discuss and provide input into the process of completing
specific goals, objectives and action steps as they relate to
these recommendations. All task force members have been provided
regular feedback regarding the agency's progress towards completion.
In addition, all members have been provided draft policy documents,
procedural guidelines, proposals to SSA, draft new forms and other
related information for review and comment. This comment has al-
ways been fully considered and appropriately incorporated within
the final product.

Thi members of the task force represented individuals who were
actively involved with disabled individuals and had a functional
knowledge base of the SSA disability program. Originally, the
membership included concerned individuals from other public
agencies, private non profit providers organizations, legal and
othe advocay organizations and legislature staff. Later, the
membership was expanded to include official union representatives,
examiners, disabled citizens and additional advocates on behalf
of the disabled. The total membership represented a cross sec-
tion of backgrounds and experience that service to enhance the
process.
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In an effort to constructively utilize the membership, several
subcommittees were formed including an outreach committee, a
forms and letter review committee, and a legal issues committee.
All subcommittees made recommendations to the total group with
respect to their identified speciality area. Through the final
review and approval precise appropriate forms and letters were
revised, a formal mechanism of outreach to denied beneficiaries
was established and implemented and associated legal issues were
formally addressed. This structure represented a constructive
use of the talents and resources of the task force.

Recommendation #17 - Implement claimant satisfaction surveys.

Status:

As indicated in Recommendation #14, one hundred (100) claimant
satisfaction survey postcards are mailed according to random
sampling techniques on a weekly basis. If the results of the
postcard survey indicate specific problems with a consultive
examination (C/E) physician, a subsequent 100% survey is con-
ducted with all claimants/beneficiaries the initial finding.
Appropriate remedial and disciplinary actions result from the
validated satisfaction survey results.

Additionally, ongoing quality assurance surveys are conducted
regarding the adjudication process by program development staff.
Regularly, claimants are contacted by telephone. Participation
is based on random selection utilizing a structured interview
methodology. The results of this interview are compiled and
analysed for the purpose of management decision making.

Recommendation #18 - When treating physicians provide less than
adequate evidence, send them appropriate information and an ex-
ample so that they can restructure the information in the request-
ed format.

Status:

Sample letters by speciality have been developed and printed.
Additionally, a mechanism for the identification of treating
source deficiencies has been established. Examiners utilize the
Deficient Treating Source Referral Form to identify the name and
address of the physician, his/her speciality, and the specific
nature of the deficiency. This form is then sent to the Program
Development Department. A package based on the identified defi-
ciency is then prepared and mailed. All training packages include
sample reports by specialty area. Once the package is sent, the
performance of the treating sources are provided. These services
may include an on-site visit if it is determined that the source
is a-major provider of services to the claimant/beneficiary popu-
lation.

Recommendation #19 - Implement mass mailing to all treating physi-
cians in Massachusetts consisting of relevant information to phy-
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sicians including "the listings" which are a description of im-
pairments for each major body system which are considered severe
enough to prevent a person from working.

Status:

As indicated in Recommendation #2 and #8, SSA has not approved
funding for such a mass mailing. Additionally, they have not
made available the booklets containing the listings. Without
the necessary informational booklets and funding, such a. mai-ling
was not possible. As an alternative, the following two approaches
were utilized:

1) Examiners and supervisors identified all known treating
sources who provided deficient or late r sports. A training
package including the listings and sample reports were sent
to these identified sources.

2) A Deficient Treating Physican Referral Form was developed
and implemented. Examiners identify deficient reports as
they arrive and make a referral to the Program Development
Department using the developed format. Information includ-
ing the listings and sample reports are sent to these iden-
tified sources.

3) Training visits to major medical and psychiatric facilities
have been scheduled. Information packets are disseminated
during these meetings.

The above alternative approach provides maximum penetration based
on limited informational and fiscal resources.

Recommendation #20 - Appropriately staff the MRC Ombudsmen Office,
the DDS External Affairs position and the Community Relations po-
sition to resolve claimant problems within the system in a timely
fashion.

Status:

As previously stated in Recommendation #2, the ombudsmen function
and External Affairs positions are fully operational within the
DDS. The ombudsmen receive on-going referral from claimants and/
or their advocates. Through the establishment of internal pro-
cedures, the ombudsmen work directly the examiner, supervisory
and management staff. All calls, questions, and complaints are
carefully logged and monitored. Response and resolution is pro-
vided in a timely and sensitive manner.

The External Affairs Officer works closely with federal and state
legislative staff in the resolution of constituency problems and
concerns. Again, all inquiries are logged and monitored to assure
a continued timely response.
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As previously discussed, SSA did not approve funding for the pro-
vision a community relations function within the DDS. The major
responsibilities of the function is presently being conducted by

- various management staff. This represents the best available
alternative since this function is vital in providing information
and education to the agency's constituencies.

Recommendation #21 - Encourage examiners to provide feedback to
DDS management on claimant complaints via the appropriate man-
agement system.

Status:

Internal procedures have been established which encourage exam-
iners to provide management with feedback regarding claimant/
beneficiary complaints. First, a mechanism has been established
which requires examiners to document all complaints regarding
consultative examinations (C/E's). Information from this C/E
complaint referral system is provided to the Program Development

___Pemartment for investigation. This investigation includes the
gath-e-ring of additional data and specific action regarding the
C/E physician. Such actions may include remedial assistance,
repremand and/or dismissal based on the severity of the change
and the results of the investigator.

Examiners are also encouraged to share other claimant complaints
with the immediate supervisor. Based on the nature of the com-
plaint, the supervisor may decide to personally intervene or
refer the matter to the appropriate regional director for subse-
quent action and resolution. This process maintains the full
integrity of the formal organizational structure. Resolution
is reached at different organizational levels based on the na-
ture and complexity of the complaint. As a complaint becomes
more complex or has more general program change implications,
it is handled at progressively higher organizational levels.
Major issues that cannot be effectively handled at lower levels
or have significant policy impact are referred to the Assistant
Commissioner's Office.

Lastly, other organizational communication channels have been
established to assure that management remains sensitive to the
expressed concerns of beneficiaries and claimants. On a monthly
basis, examiner discussion groups and supervisory discussion
groups are convened by the Assistant Commissioner and Director
of Case Processing. These aro informed structures where partici-
pants are encouraged to provide either personnel or peer group
representatory input. Often such input involves specific com-
plaints of claimants. Within the group settings, group problem
solving techniques are utilized. The resolution(s) reached pro-
vide data for possible policy revisions and/or guidance in future
practice issues. Often the resolution provides the framework for
behavioral change in dealing with similar issues that may arise.
This type of behavioral change has a long term positive effect on
the adjudication process.
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Recommendation 022 - Develop and implement an informed consent
procedure or release of claimant records in all cases.

Status:

After careful review and discussion, this recommendation has been
revised to reflect its original intent as follows:

Change DDS procedures so that claimants who make appropriate
request may see their files while at the DDS.

In order to accomplish this, an indepth investigation of pertinent
regulations, rulings and directives was conducted. Additionally,
the availability of staff resources was also studied. Based on
these finding., it was determined that, in fact, claimants upon
request may visit the DDS and discuss their case records with an
examiner and other trained professionals as necessary.

To accomodate the above, an interview room has been established
near the entrance. If a claimant makes a formal request, the
examiner will make arrangements to meet him/her and discuss the
case record. Depending on the contents of the case file, the
examiner may choose to include a medical physician or psychiatrist
at this session as an additional resource.

It should be clear, however, that resources do not allow for this
face to face discussion as routine practice. It may only provided
through a formal request on the part of the claimant/beneficiary.

Recommendation #23 - Set up an impartial board of three physicians
to review the qualifications on incoming DDS physicians, C: physi-
cians, and medical complaints.

Status:

The impartial board of three (3) non-DDS physicians has been meet-
ing on an ongoing basis for several months. The first order of
business was to review the total adjudication process especially
regarding medical issues. This included a review of the consultive
examination (C/E) function, RFC process, recruitment procedures,
in-house and C/E consultant contracts and other related issues. A
final report of the panel's findings is scheduled for submission by
October 1, 1983.

In addition to the review and recommendation process, the panel
has been active in providing consultation in issues of medical
conflict of interest, ethical considerations, and resolution re-
garding identified problem physicians. Lastly, the panel has
assisted in the recruiting of C/E physicians in areas of identi-
fied need including neurologists and cardiologists. For speci-
fic georgraphic locations.

81-964 0-84-29
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Recommendation #24 - Continue to conduct in-house quality assur-
ance on 100% of the CDI cessations.

Status:

Since the commencement of this task force, the Quality Assurance
(Q.A.) Department has been conducting on-going reviews of CDI
cessations. If Q.A. staff do not agree with a cessation finding,
it is returned to the unit for re-review and reconsideration.
Thus, the cessation cases are received for corrections and re-
turned to the units from which they originated as a means of
providing on-going training and development.

Additionally, Q.A. has the responsibility of reviewing all cess-
ation cases with respect to their compliance with case law stan-
dards. This requires indepth review fo case development procedures,
medical recording of evidence regarding improvement, applicability
of the remaining cessation criteria, and related compliance issues.
Also, Q.A. monitors cessation findings regarding the specific rea-
son for cessation by category and sub category (test type under
category #5). The results of this monitoring are provided in a
weekly basis to management staff. Lastly, Q.A. has the reapon-
sibility to review cases making sure that the following proce-
dure with respect to CDR cases was exhausted before ordering a
consultative examination (C/E):

1. Written request to treating physician(s) by examiner

2. Follow-up call to treating physician. if repart is not re-
ceived within a specified period of time.

3. Referral to and follow up by unit consulting physician if
examiner follow up is unsuccessful.

Q.A. staff provide management with on-going feedback regarding
compliance results.

Management, in conjunction with the Training Department, provide
remedial training forums for examiner, supervisory and medical
personnel. Training to date has concentrated on development on
a documentation issues which more adequately support the adjudi-
cation decision.

Recommendation #25 - Develop clearer guidlines to staff on shar-
ing medical information with claimants.

Status:

Such guidelines developed and formally disseminated through a
Written Training bulletin and follow-up in the Fall, 1982. The
training information included the discussion of the legal issues
and the identification of a process by which medical information
may be shared with a claimant/beneficiary or his/her representa-
tive. Professional case processing staff have a thorough un-
derstanding of the process and share information with claimants
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regularly. Most often, such sharing occurs through written con-,
munication. Additionally, many claimants visit the DDS and sit
down with the designated examiner to discuss the information
within the case folder in greater detail.

Recommendation #26 - Attend more sensitively to every allegation
which follow-up is made to obtain all relevant medical information
in order that every disability be fully considered.

Status:

Significant training has been provided to examiners, supervisors
and physicians in appropriate case development techniques. Ad-
ditionally, forms have been developed to facilitate the sending
of medical information and comparing new findings with those at
the time of previous adudication decisions (CDI Decisional Sheets).
A protocol system has been developed that requires both examiner
and unit physicians to be actively involved inthe retrieval of
appropriate medical information form treating sources. Training
has been provided for physicians in the completion of the RFC
form so as to assume that the final medical assessment is based
on a total review of all medical findings. Finally, training in
vocational assessments been provided to examiner and super-
visory staff.

The results of the aforementioned activities are monitored by
supervisors, directors, and quality assurance staff. Sup rvi
sore conduct regular case reviews for all examiners within their
respective units. Case development issues are a major focus of
such reviews. Remedial action including further training is pro-
vided based on the findings of the review. Regional directors
also regularly assess the case development practices of staff
within their regions. Finally, Q.A. regularly reviews a repre-
sentary sample of cases to assure compliance with agency dictated
practices. Special attention is given to the full development
of all claimant/beneficiary allegations of disability. Also,
the protocol system of medical information retrieved is carefully
monitored and on-going feedback is provided.

Recommendation #27 - Assure that in-house physicians give suffi-
cient weight to treating physician information.

Status:

Previous recommendations have indicated the following major ac-
tivities regarding treating physician reports:

1. Training for treating physicians identified as deficient

2. Establishment of procedures requiring CDR unit physicians
to call treating physicians if the examiner has been un-
able to gather needed medical evidence.
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The above actions result in improved more comprehensive medical
reports provided by an individual's treating source. Additional-
ly, previous recommendations indicate that C/B's will not be
ordered in CDR cases until and only when all efforts to retrieve
treating physician reprots have been exhausted.

All CDR unit physicians have been trained in the aforementioned
internal policies and procedures. All physicians realize that
complete and adequate treating physician reports are the evidence
of choice in the adjudication process. Examinations (C/E's) are
ordered only when the treating source(s) does not respond or re-
sponds with insufficient federally required data necessary to
provide a decision. Additionally, C/E's may be used to resolve
conflict in the data provided by two or more treating physicians.
Lastly, C/E's may be necessary when a beneficiary alleges a dis-
abling condition outside the speciality of the treating physician.
Formal training sessions have been conducted on this matter. Q.A.
monitoring indicates that compliance is at a satisfactory level.
Continued direction and reinforcement will be provided by manage-
ment.

Recommendation #28 - Determine whether reconsideration claims
should be sent to a unit different from initial claim unit.

Status:

Provisions have been made to assure that all reconsideration claims
are sent to a unit other than that in whi-c-the original decision
was rendered. This has been an on-going practice for several months.
It provides the most objective mechanism for re-review through the
utilization of different examiners, supervisors, and medical/psych-
iatric consultants in the decision making process.

In addition, internal processing time parameter have been estab-
lished for reconsideration cases. It is expected that the vast
majority of the reconsideration claims should be developed and
processed within a 45 day period. Valid exceptions to the rule
do frequently occur. Examples of such exceptions could be the
claimant/beneficiary alleging additional disability conditions
and/or the resolution of conflict in the medical evidence.- Ex-
aminers and supervisors are required to document the specific
reasons why a case has not been processed within the established
parameters. Monitoring lists are provided to each unit on a
bi-weekly basis. This mechanism assures compliance and a me-
chanism for establishing trend analysis regarding reasons for
delays.

Recommendation g29 - Assure that claimants who need representa-
tives are identified and assist those claimants with their cases,
by referring them to appropriate representatives.
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Status:

Four (4) basic systems have been developed and implemented to as-
sure that claimants in need are provided appropriate representation..
First, all beneficiaries who have had there benefits ceased are
automatIlly referred to the VR Division. VR professionals send
out. an information package to all such individuals which contain
specific information regarding the VR program and legal advocacy
resources (two page document indicating Developmental Disability
Law Center (DDLC) purpose and locations). If an individual calls
and makes further inquiry, the trained staff provide additional
advocacy information including possible referral to the Informa-
tion Center for Citizens With Disabilities. Thiji organization
provides specific advocacy information of a statewide and local
nature. If an individual does not respond to the information
package, follow-up calls are made by staff. Advocacy and repre-
sentation issues are often discussed which may result in a formal
referral being made.

A second approach scheduled for commencement in October/November,
1983 is training in communication skills for case processing
professionals. The goal of this program is to enhance the pro-
cess through increased sensitivety to claimant needs. Through
training, examiners will be better equipped to deal with a claim-
ant's expressed needs and concerns.

Thirdly, all letters and printed materials sent to claimants have
been reviewed and revised. As such, instructiong regarding ap-
peal rights will be provided in a more clear and concise fashion.

Lastly, examiners often refer a claimant back to the SSA District
Office for assistance in understanding and pursuing the appeals
process. SSA staff are mandated by law to provide this important
and necessary function. It is important to hold them accountable
for the proper implementation.

Recommendation #30 - Consideration of in-house psychologists to be
used for review of mental retardation cases.

Status:

Since May, 1983, a licensed clinical psychologist has become a
member of the agency's medical consultant staff. This consultant
brings to the agency an extensive background in psychometric as-
sessment. As such, he provides consultation to staff from all
units on difficult retardation and related impaired claimants
and beneficiaries. His expertise gives further insight into
testing interpretations and subtle subtest score deviations which
could result in a different interpretation of functional limita-
tions.

In addition to providing consultation on a case by case basis,
the psychological consultant has conducted training in psycho-
logical measurement to other medical and psychiatric consultant
staff. Also, he is scheduled to conduct in service training
sessions for our examiner and supervisory staff.
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Indeed, the services of the agency have been enhance through the
acquisition of a psychological consultant. All efforts are being
made to use this talent in the most beneficial manner balancing
case by case consultation with staff training.
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SECTION B

Security AdministrationSocial
socialw
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The Commissioner's Task Force recommended that the Social Security
Administration acknowledge the medical improvement standards ad-
dressed by First Circuit Appeals Court decisions. To date, this
has not occurred. The DDS has been following these standards in
evaluating continuing disability claims. However, the SSA review
process for these Massachusetts cases has held them without final
decision, thereby avoiding direct confrontation of the legal is-
sues which are addressed more fully in Section D of this report.
MRC has also initiated a further request to SSA seeking return of
all non-appealed continuing disability claims that were adjudicated
and terminated within the last year prior to April, 1983 in order
to re-evaluate them more comprehensively. Although the request is
consistent with the program reform goals announced by the U.S.
Secretary of Health and Human Services in June, 1983, there is no
official response to the request at this writing. MRC efforts
are also underway to develop procedures for re-opening and re-
evaluating other cases.

The following is a complete listing of recommendations made by
the Commissioner's Task Force to the Social Security Administra-
tion:

1. Develop clear and understandable forms, letters, and brochures
on the Title II and Title XVI programs taking into account con-
sumer input.

2. Establish CDI policies and procedures which are realistic
and supportive of claimants (e.g., don't put people over
55, who have been on benefits for 10 years, through the
CDI process).

3. Give all claimants no longer eligible for benefits an 8-
month preparation period during which employment counseling
and adjustment can take place.

4. Better train DO staff in SSA disability programs and the
needs of disabled people.

5. Make DO's more accessible to claimants in the following ways:

a. Office accessibility
b. Readers
c. Interpreters

/ d. Home/institutional visits

6. simplify regulatory procedures including the POMS and re-
vise the "listings," vocational charts ("grid"), and resi-
dual functional capacity (RFC) processes so that adjudica-
tion decisions more accurately reflect claimants' actual
capacity or incapacity to engage in existing jobs.

7. More effectively inform claimants on the extension process
and assist in recruiting a representative for those who are
in need.
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8. Do more extensive training for treating physicians.

9. Establish better tracking system on case files going between
SSA and DDS.

10. Assure that complete information is gathered and communicated
in initial interviews at SSADO's.

11. Institute appointment system for CDI face-to-face interviews
at SSADO's.

12. Revise the interpretations of the regulations to more fairly
and accurately define "disability."

13. Acknowledge that medical recovery must be proven before claim-
ant may be denied on CDI's.

14. Establish regional SSA office advisory council.

15. Assure publication of all rules, practices, and regulations
in the Federal Register for purposes of public comment.

16. Incorporate Appeals Court decisions into regulations and
POMS so that SSA/DDS and ALJ's are using the same standards
to make eligibility decisions.

Invited by the Commissioner to respond to these recommendations,
Mr. Robert S. Walsh, Regional Office, SSA, addressed the follow-
ing remarks to Mr. Bartels. Note below Mr. Walsh's letter re-
produced in its entirety:



454

~ DEPARTMENT OF HEALTH & HUMAN SERVICES ooa Sweoufty Adminkettloin

Reterto: SD-1B4/I-17 Region I
John F Kennedy Feeral Vdg
Government Center
Boeton MA 02203

September 26, 1983

Mr. Elmer C. Bartels, Dommissioner
Massachusetts Rehabilitation Commission
Statler Office Building, U1th Floor
20 Providence Street
Boston, Massachusetts 02116

Dear Mr. Bartels:

I wish to that* you for the opporturdty to write about your 'report
entitled "Commissioner's Task Force on the Social Security
Administration Dsability Programs".

Curing the past year or so we have had discussions on items
concerning the "disability process". As circumstances would have it
many changes have occurred during the past eighteen months which
changed many aspects of the contining disability review process.

Soe of the concerns voiced by your task force were addressed on a
national level and some were addressed on a regional and state level.

In order to assist district office employees in conducting a more
probing disability interview we issued a "Disability Interviewing
Guide". This is indexed by body systems and gives the interviewer
some in-depth questions to ask. It is our understanding that the
guide is being used in all our district offices.

Improving interviewing skills was not left with that initiative but
carried even further. In four different locations we had train-the
trainer-sessions. We brought a representative from each district
office to a central point where they received more In-depth
disablity training. In fact one of your O$ employees assisted us
at one of the meetings. The newly trained people then returned to
their respective offices and conducted training for the district
office interviews.

The DOS's and district offices further opened the lines of
comwn cation by taking part in our series of cross visits. These
visits provide for training and problem solving. The feedback we
have had (including Massachusetts DDS employees) indicates the
meetings are very worthwhile and informative.
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To gain further insight into the concerns of some Massachusetts
residents the Dizector of the Disability Program Branch and thr
district office Boston Metropolitan Area Director met with
interested groups who had concerns about the program. Since the
implementation of the Congressionally mandated periodic review
process SSA has recognized the need for changes in the disability
decision making process-particularly in the periodic review
process. We began significant administrative reforms early in 1982.

As you are aware .Januay's Social Security Amndments were remedial
and are being implemented successfully. A series of far reaching
initiatives was announced by Secretary Heckler in Uine and they have
also been successfully implemented. A major Federal and DDS
training initiative (one of the actions) will take place during the
late fall and early winter. This will involve all personnel who are
involved In disability evaluation including DOS and Federal
consulting physicians.

January's legislation allows continuation of benefit payment through
the ALJ level. To extend these payments beyond their expiration
date of October 1983 will take an Act of Congress.

Secretary Heckler's initiatives allowed us to reduce the number of
people to be reviewed every three years. Certain types of mental
Impairment reviews are being held up pending the adoption of new
standards.

Cases to be reviewed are now selected on a formula using a random
.selection basis. Formerly this was done by a profile of
characteristics.

Rather than discuss in detail a long list of other initiatives which
I know you are familiar with I'll merely list some of them.

-SSA now begins each CDR with a face-to-face interview.

-The State Agency's attempt to get all evidence from
the last 12 months and to consider evidence from prior
decisions.

-Requirement for each DOS to establish a mechanism for
the ongoing evaluation of CE reports and furnish
periodic reports to SSA.
-Evaluation of chronic mental impairments from a
long-range context.

-Improvement of residual functional capacity forms.

-Increasing medical consultant time in the State
Agencies.
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We are committed to improving the MR process so that we can make
our program as hunane and fair as possible. If you would like an
elaboration or discussion onany of the points listed in this letter
or on anything else for that matter please do not hesitate to call
me.

r~S aish
Assistant Regional Commissioner

cc:
R. Green, Regional Commissioner, SSA
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SECTION C

Congress
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The Commissioner's Task Force recommended federal legislation to
reforjn the disability determination program. Massachusetts public
officials and citizen advocates spoke out at public hearings in the
Commonwealth and in Washington to support changes that are needed to
make this program more responsive to the legitimate needs of dis-
abled people. In May the Governor appeared before a special Bos-
ton hearing convened by Congressman Barney Frank to support Con
gressional efforts to reform this program. The commissioner also
testified before Congressional subcommittees in Boston and Washing-
ton urging permanent changes in the law to improve the disability
determination process. Throughout the summer the agency worked
with advocates, the Massachusetts congressional delegation and
their staff, the Executive Office of Buman Services and others to
develop legislation and support changes in the law to: require SSA
to demonstrate medical improvement before terminating benefits in
a continuing disability review; mandate Federal Register publica-
tion for all SSA disability standards and procedures that substan-
tially affect claimant rights; require SSA adherence to Federal
Appeals Court decisions; provide for face-to-face meetings between
claimants and state disability examiners; adopt realistic standards
and measure for evaluating disability.

In early August the House Ways and Means Subcommittee on Social
Security drafted SR 3755, a comprehensive legislative package that
incorporated many reform measures that appeared in bills previously
filed by members of the Massachusetts Congressional Delegation,
including Congressmen Conte, Frank and Shannon and Senator Kennedy.
If enacted, the reform package will address the key issues raised
b Massachusetts advocates and should substantially improve the
usability determination program on a national basis. The agency,
working with members of the advocacy community, other public of-
ficials and the Massachusetts Congressional Delegation will continue
to advocate for the statutory changes needed to reform this program
and to provide public information about them.
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SECTION D

The Courts
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Recognizing the complex legal issues surrounding the state/fed-
eral disability determination program, the Cointssioner's Task
Force supported further legal research and utilization of the
courts to resolve legal issues not appropriately addressed by
accountable parties. Research undertaken by agency staff dis-
closed a conflict between the legal interpretations and decisions
of the First Circit Appeals Court and Social Security practices
and POMS directives concerning the appropriate standards for
terminating disability benefits to claimants involved in contin-
uiv.j disability investigations. The First Circuit standard, ar-
ticulated in Miranda v. Secretary of HEW (514 F.2d 996, CCAl,
1975) held that, once eligiblity for disability benefits had been
established, such benefits could be terminated only upon an SSA
showing that the individual's condition had improved or was not
as serious as once supposed. In October, 1982, the agency sought
SSA advice in resolving this legal conflict, and received a response
in February, 1983 directing the agency to continue evaluating dis-
ability claims using the POMS prescribed procedures.

The special commission was not satisfied with the approach of the
Social Security Administration to this legal conflict, nor was
the Governor. On March 8, 1983, supported by a resolution from
the special commission, the Governor formally directed the agency
to comply with First Circuit legal standards. With the support
of the Executive Office of Human Services, the agency met with
Social Security administrators, attempting to reach agreement on
new procedures to implement the First Circuit standards. Special
federal and state informational bullet,.ns were developed to further
define the standards and procedures for evaluating continuing dis-
ability claims in Massachusetts.

In April Social Security administrators expressed strong reserva-
tions about actual implementation of the special state procedures
but subsequently initiated negotiations with Massachusetts offi-
cials to implement such procedures on a pilot basis to test the
Miranda improvement standard as a national policy model. Again
there was disagreement about how to implement these standards.
Massachusetts officials sought protection for the residents
whose disabilities would be evaluated under the pilot program so
if eligible under the pilot standards that they could retain
benefits until the next regularly scheduled review. The Social
Security Administration was unwilling to concede this point. Ne-
gotiations reached an impasse in July.

In mid July Governor Dukakis announced that the Commonwealth,
having reached impasse, would join disabled Massachusetts resi-
dents represented by Greater Boston Legal Services in litigation
to seek judicial resolution of the disputed legal issues affecting
the disability determination program. The Attorney General, re-
presenting the Commonwealth, filed a complaint and a motion to
intervene as coplaintiffs in the law suit against the U.S. Secre-
tary of Health and Human Services and the Social Security Admin-
istration. These motions were opposed by the U.S. Attorney on
behalf of the federal defendants. After legal briefs are filed
by both sides, hearings in Federal District Court will be scheduled
for late fall.
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SECTION E

Advocacy Community

81-964 0-84-80



462

Recommendation #1 - Compile and distribute to claimants listings
of paralegals, lay advocates, and knowledgeable lawyers to assist
in CDI and appeals process.

Status:

The SSI Project out of the Developmental Law Center (DDLC) was
granted $500,000 from the Massachusetts Supreme Judicial Court
to provide legal assistance to disabled individuals with Social
Security Disability claims (SSI and SSDI). Thirteen (13) legal
offices located throughout the Commonwealth provide this legal
assistance through paralegals assigned to a caseload. These of-
fices provide either advice or free or low cost legal represen-
tation.

Each individual whose benefits have been ceased through the CDR
process is sent a listing of SSI Project services by the MRC Divi-
sion of Vocational Rehabilitation Referral Unit.

Recommendation #2 - Request, attend, or provide training sessions
on SSA disability programs.

Status:

State agency programs at DMH and DPH continue to provide adovcacy
in SSA disability programs for their staff as well as for claim-
ants and representatives.

The Client Assistance Project (CAP) at the Massachusetts Commis-
sion for the Blind (MCB) has requested andreceived a commitment
from SSA regional office to conduct sensitivity training for Dis-
trict Office (DO) staff on the treatment of blind claimants. CAP
has also requested and received assurance from SSA for listings
of DO managers and large print information material. The Informa-
tion Center for Individuals with Disabilities (ICID) has offered
to assist SSA regional offices in program and sensitivity train-
ing for DO staff who work with the general disability population,
advocates, and representatives. Meetings between ICID and SSA
and MCB and SSA have made it clear where deficiencies in DO
staff activities have occurred.

Recommendation #3 - Provide information, referral, representa-
tion services to claimants in need.

Status:

In addition to the above mentioned services continuing to be pro-
vided by the DDLC SSI Project, referrals are also made to private
attorneys for representation in appropriate cases.

ICID provides extensive information and referral services to all
Social Security claimants. An agreement between the DDS Hot Line
staff and ICID has resulted in the referral of claimant questions
concerning financial eligibility and effects of earned income on
amounts of checks from DDS to ICID. This is especially helpful
to claimants who have had difficulty getting complete and correct
information from DO representatives.
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Stop Abuse to the Disabled (SAD) is a consumer run, volunteer
organization which continues to provide information, referral,
and representation services to Social Security claimants. SAD
has also set up a self-help support group for individuals adverse-
ly affected by SSA disability programs.

The SSI/SSDI Task Force has provided similar services for the men-
tally ill and mentally retarded populations.

Chances are each individual member of the Commission's Task Force
has, in some way, provided information on Social Security to some-
one in need.

Recommendation #4 - Lobby for the Supreme Judicial Court to make
an expeditious and appropriate grant of $500,000 for implementation
of advocacy plan.

Status:

Not only did the SJC grant the initial $500,000 for FY'83 to DDLC
for the SSI Project, but leve-i funding, plus prior appropriations
continued, was secured for state FY'84. Needless to say, DDLC
had a great deal to do with the lobbying effort for this funding.

Recommendation #5 - Lobby for the Congressional changes described
in Section C above.

Status:

See Section C - "Congress" - above.
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SUMMARY OF STATEMENT SUBMITTED BY JAMES A.COX, JR. FOR THE

NATIONAL ASSOCIATION OF REHABILITATION FACILITIES

THE HEARING ON THE SOCIAL SECURITY

DISABILITY INSURANCE PROGRAM

January 25, 1984

Public policy should be focused on maximum placement of disabled
people in competitive employment. Many disabled people may not
achieve such placement, but may benefit from sheltered
employment. NARF supports changes in the SSDI and SSI programs
to provide incentives for beneficiaries to become self sufficient.

I.' Continued Special MS Benegfits,

The Social Security Disability Amendments of 1980 added
incentives for employment for SSDI and SSI beneficiaries. One of
these was the special cash benefits program under Section 1619(a)
and the continuation of medical and social services under Section
1619(b). Under Section 1619(b) some people may continue to be
eligible for Medicaid and other services if ending benefits would
impair their ab ility to continue to work and if they cannot
purchase equival nt benefits. The provision was effective through
December 31, 198\.

This program provides SSI disabled recipients every incentive to
seek employment irf spite of a disabling condition, without the
fear that all income will be lost on reaching the substantial
gainful activity level nor that all supportive medical and social
services will be lost. Savings would accrue in the form of fewer
benefits paid. S. 1737 would make it a permanent program.

ejQ~on: We support S. 1737

II. Bpefcir Vcaj.a Rehabg_ B~lltatig~a Program

The purpose of the beneficiary vocational rehabilitation program
is to return people to work thereby resulting in savings to the
trust fund. In 1981 $124 milion was available for both SSI and
SSDI beneficiaries and aproximately 150,000 people were served.
All' studies of the program show it to be cost effective. The
Omnibus Budget Reconciliation Act of 1981 amended the program.

The new provision provides that states will be paid only for
successful rehabilitations. A successful rehabilitation is
defined as a person performing substantial gainful activity for
nine consecutive months. States and facilities have very little
financial incentive to participate. Section 923 of HR 4170*
amends the program to allow payment in two additional
circumstances: in the event of medical recovery and when a person
refuses without good cause to cooperate. These changes are
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hel fu buz do not address unsccessful rehabilita'tions. It is
c-ruent for facilities tc tai e referrals if they must pay the

ccst whe-:her or not the rehabilitation is successful, unless
there is a financial incentive to participate.

One standard for referral is rehabilitation to placement in
competitive employment and no longer requiring cash benefits. The
SSI disabled population is younger, female, has more mental
disabilities, an6 less work experience than the SSDI population.
This group may not be able to work in a competitive employment -
but rehabilitation services will help them do some work and
reduce the need for, and amount of, benefits.

Rgcon-mendation: The vocational rehabilitation program should
adopt the proposals in Section 923 of HR 4170* and be amended to
provide a financial incentive for providers toparticipate. This
incentive should be in the form of a premium over the cost for
services. Second, placement in competitive employment should not
be the only standard for referral for SSI beneficiaries. Place-
ment in sheltered e,:ployment or placement in competitive employ-
r.ent with suportive services with a concomitant reduction in
benefits due to earnings should also be considered a basis for
referral and Dayment for services. Along these lines we support
Section 927 of HR 4170, to require the Advisory Council on Medi-
cal Aspect of Disability to study various issues related to SSI
beneficiaries and rehabilitation.

The 197,0 am.endments cave SSA the authority to conduct dernonstra-
:cn Drc-acts on t.ne effects of earlier referral for rehabilita-
An an-- zhe creater use of provider organizations to perform or

- e :.ev for-.s :ehazil::-ti.. c daze these projects
:,£.' r:: :ee- cc.ndctcez.

-tar:cn s :ces are .c t -,ade untl z h s
S sabig condition occurs. eay in reerral and

recei.rt c5 se:v.ces nay cc-,ounc -r= severity of the disability.

-- cc a zc i on: When an zpzicant or beeficiary appl ies for a
cdisazl y deter. ,inaticn. or services, a direct referral should
be nade to a 0lic or rate ncnrof"= organization for work
eva-uatlon, evaluaticn of vocazional po-entZal, developing a
services -an, del very of ea:izatin services and case
i -ana~e-e.. 7 -ac..'i es nave the eZ:e.e-te an expertise toZ7ese serves.

-:::l 5ce or::eser.£ .he n -.an n:. :care 'x: is savnc -n

- :-.ica_ :.'.,is :-n a.zpear in -. 200".
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Mr. Chairman:

This statement is submitted by the National Association of

Rehbilitation Facilities (NARF). NARF is the national voluntary

membership organization of community based rehabilitation

facilities. These facilities provide comprehensive rehabilitation

services to over 400,000 disabled people each year. Many of these

people are social security disability insurance and supplemental

security income beneficiaries. Many have currently undergone

review under the continuing disability investigation (CDI program).

Public policy should be focused on maximum placement of disabled

people in competitive employment. However, there are large

numbers of severely disabled people who are unlikely to achieve

such placements but who may benefit, financially and otherwise,

from supervised employment in the community or sheltered

employment designed to utilize their abilities. With respect to

the SSI and SSDI programs, we have historically supported changes

in the programs which provide incentives to help bcneficiaries

become self sufficient, but not through a system that eliminates

benefits to do so. This statement focuses on continuation az

improvement of such incentives.

The Social Security Disability Amendments of 1980 included
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several provisions which broadened opportunities for disabled

people to return to gainful employment and incentives to do so.

These included eliminating the second Medicare waiting period for

SSDI beneficiaries, continuing Medicare benefits for an

additional 36 months after cash benefits ended under SSDI;

counting wages from sheltered workshop employment as earned

income and allowing extraordinary work expenses to be deducted

from the earnings of beneficiaries for determining substantial

gainful activity.

Another provision allows people who are able to engage in SGA to

be eligible for special cash benefits under Section 1619(a). They

may continue to receive cash benefits equivalent to those under

the regular SSI program. Cash benefits cease when the person's

earnings equal the amount that would cause federal SSI payments

to stop, referred to as "the breakeven point." Under Section

1619(b) Medicaid and social services may continue if the

Secretary finds ending these benefits would impair a client's

ability to continue to be employed and if he cannot purchase

equivalent private health insurance and other services. This

provision expired December 31, 1983.

This program gives SSI disabled recipients every incentive to

seek employment whether or not the disabling condition continues.

It provides a safety net of continued benefits and the mWdical

and social services a disabled person often needs to obtain and

maintain a job, whether it is in competitive employment or a
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sheltered workshop.

In both the long and short run, it lessens the total amount of

cash benefits paid out because people either terminate all three

kinds of benefits, a percentage of cash benefits, all cash

benefits and/or portions of medicaid and social servics benefits.

Hence, people would not remain totally dependent financially,

medically and socially.

We support S. 1737 to make this program permanent. We also

recommend to the Committee that it encourage the Department of

Health and Human Services to be more vigorous in its

implementation of the provisions. While most workshop managers

may be aware of the provision, the local SSI offices have not

made its existence or operation known.

II. YocQt!-Q. 9U f e h b1ijUJ n SXN _ Pxrgram

Prior to the Omnibus Budget Reconciliation Act of 1981, the

beneficiary 'vocational rehabilitation program authorized funds to

be paid to states agencies for services delivered to SSDI and SSI

beneficiaries. The purpose of the program was to return them to

work, thereby resulting in savings to the trust fund. In 1981,

$124 million was available for both SSI and SSDI beneficiaries

and approximately 150,000 people were served. All studies of the

program have shown it to be cost effective.

The Omnibus Budget Reconciliation Act of 1981 amended the
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program and, in our opinion, rendered it almost useless. The new

provision provides that states are to be paid either in advance

or by way of reimbursement for successful rehabilitations. A,

successful rehabilitation is defined as a person performing

substantial gainful activity for nine continuous months.

It has been our experience that since the program has been

amended, states and others have very little incentive to

participate in it. The Administration has not made sufficient

funding available. Only $6 million was requested last year, and

the same amount was proposed for fiscal 1984. Second, states and

facilities are paid only on the basis of successful

rehabilitations. The assumption appears to have been the states

are expected to use funds under Title I of the Rehabilitation Act

to provide these servies. These two programs address different

parts of the total disabled population. Title I of the

Rehabilitation Act is formulated to serve all disabled

individuals who are referred to state agencies with a priority

that state agencies serve the more severly disabled. People served

under the beneficiary rehabilitation program are those who have

been determined to be able to benefit from a vocational

rehabilitation program, regain the ability to work, and will no

longer require benefits. Usually this population is not the more

severely disabled client. Given the virtual elimination of the

program and little increase in funds under the Rehabilitation

Act, many states are turning clients away.

Section 923 of HR 4170 pending in the House and an identical
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provision in S. 2002 would amend this program to allow payments

in two additional circumstances: in the event of medical recovery

and in cases where the person refuses without good cause to

accept services or fails to cooperate. It would also require the

proposed Advisory Council to examine the entire rehabilitation

program and report back to the Secretary with recommendations on

how to improve the program. We support these changes to

strengthen the program.

While these changes will be very helpful in expanding the circum-

stances for which services would be paid, they leave open the

question of covering the cost of delivering services for

unsuccessful rehabilitations. If the program is going to

reimburse facilities or states only for services outlined above,

both facilities and states will be at risk for good faith efforts

to rehabilitate beneficiaries that do not result in a successful

rehabilitation. While agencies may use the basic state grant

funds such funds would then be depleted for other clients. Faci-

lities, however, would have to pay for funds for services out of

their own capital, which means they would be decreasing their

service capcity. We believe it would be imprudent for the

facility to accept referrals if they must pay the cost whether or

not the rehabilitation is successful, unless there is an

incentive for a financial payment commensurate with the tisk.

Even the best evaluation techniques do not guarantee one hundred

percent success. If the cost paid is for successful

rehabilitations, and none for unsuccessful ones, the facility
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can, at best, only come out even. Actually, they will always be

losing funds.

If facilities accept such referrals and the risk of nonsuccessful

rehabilitations, we recommend that there be an incentive and

reward for doing so. This incentive should be payment in the form

of a premium over the cost of services. We make this recommenda-

tion acknowledging that the payment for 6urtuccessful rehabilita-

tions would be zero.

Second, the committee may wish to examine closely the nature of

the disabled SSI population and the differences from the SSDI

population. According' to a report conducted by the State

government in Michigan a higher percentage of the SSI population

does not have an extensive employment history prior to the

disability, a higher percentage is female and, 24% vs. 7 % are

under 30. And, increasing numbers of these people are suffering

from a mental disability which may preclude their working in a

competitive environment independent of supportive servics.

Currently, people are referred for services only if they are

considered to be able to be fully rehabilitated off the rolls and

placed in competitive employment. This is part of the successful

rehabilitation standard. Those people who benefit from services,

but do not obtain economic independence, and no longer need the

special medical and social services mentioned above, are

generally not referred to this program.

However, for these people there may still be a net savings for
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the SSI program if the services result in the person reaching his

or her maximum functional level and income. We recommend that the

current standard for a succesful rehabilitation which requires

placement other than in competitive employment which results in

fewer benefits paid to be part of the definition of a successful

rehabilitation and therefore payment for services. We support

Section 927 of HR 4170 which would start this.

III. Referral w C-a Management

Given the nature of the disability determination process, a

beneficiary is not referred for rehabilitation services until

many weeks or months after the onset of the disability. First the

state disability dtermination office must make a determination of

disability. This is done, at least for SSDI applicants, after the

five month waiting period has expired. At the same time the

disability determination is made, the state DDS office will

consider whether the person has vocational rehabilitation

potential. If according to HHS criteria the state DDS office

feels the person will be rehabilitated he is referred to a state

vocational counselor. If the person doesn't get lost in the paper

shuffle, the vocational counselor will conduct an evaluation and

eventually refer the person for a program of services. In certain

cases this delay in referal and receipt of services may actually

compound the severity of the disability.

NARF urges that the vocational program be amended to allow direct

referral of beneficiaries to public and private nonprofit
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organizations for evaluation of rehabilitation potential and

delivery of services as early as possible during the disability

process. An evaluation should occur at the time of the initial

contact with the district SSA office. Interim rehabilitation

services should be delivered during the waiting period to the

determination of a disibality, thereby improving the prospect for

a successful rehabilitation. We urge the committee to provide for

direct referral to public and private organizations at the time

of application for disability.

Second, we recommenJ that in addition to direct referral that

district SSA offices be allowed to contract with lcoai, public

and private nonprofit organizations to provide service plan

development and case management of applicants and beneficiaries.

Services to be provided by such organizations, including

rehabilitation facilities, would include work evaluations,

planning and managing beneficiaries receiving services and

tracking the progress of those who are working during a trial

period and while receiving special benefits. Rehabilitation

facilities have considerble experience and expertise in case

management and evaluation.

Mr. Chairman, these are our impressions of what can be done to

help disbled SSI beneficiaries be self-sufficient. As a society

we should never give up on anyone and leave them in a dependent

state and without any ho e for improvement or negate it with

complex and conflicting programs. While some of these

recommendations require expe ditures, in both the long and short

run the overall result is savings - savings in the form of fewer

benefits paid out and immesurable personal savings in the form of

personal independence.
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Rochester Center for Independent Living, Inc.
'AX *306 SEVENTH STREET NW.

, ROCHESTER, MN 55901
. --' 507/285-1015 TTY/285-1704

January 25, 1984

MEMORANDUM

TO: United States Senate

FROM: Bill Malleris
Executive Director

RE: Summary of Testimony on Supplemental Security Income Program
SSI - Special Benefits, Section 1619

On behalf of the National Council of Independent Living Programs and
disabled persons we urge extension of Supplemental Security Income -
SSI - Special Benefits, Section 1619 which is a work incentive program
for disabled individuals across the nation.

Enclosed is written testimony on the impact of SSI - Special Benefits,
Section 1619. In summary this provision will continue the necessary
support for disabled persons to become contributing citizens of our
country as described by the following points:

1. Section 1619 provides needed partial payments for disabled
individuals who are engaged in work activities.

2. Section 1619 allows disabled persons eligibility for Title XIX
Medicaid and Title XX - Social Services which is necessary
to pay for in home assistance while working.

3. The Three Disabled Individuals discussed in the enclosed
Testimony clearly indicates how they have avoided the return
to institutional care and are continuing their employment.

4. SSI - Special Benefits allows disabled persons to receive
some payments which makes it possible to pay the additional
expenses of living independently, and lead productive lives
with dignity.

5. Disabled Persons are now paying taxes because of this program
and are contributing to their own assistance instead of rely-
ing totally upon the government.

The National Council of Independent Living Programs is willing to
work with the Social Security Administration in further educating
the public and disabled community on the availability of SSI - Special
Benefits.

As a person with a disability and my own experience in achieving
independence, I hope you will take the needed action for several
other disabled individuals to also acquire independence and employment.

We urge immediate extension of SSI - Special Benefits, Section 1619
by the United States Congress.
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TESTIMONY ON THE SUPPLEMENTAL SECURITY INCOME PROGRAM

BY

WILLIAM MALLERIS

EXECUTIVE DIRECTOR OF THE

ROCHESTER CENTER FOR INDEPENDENT LIVING PROGRAM

ROCHESTER, MINNESOTA

ON BEHALF OF THE

NATIONAL COUNCIL OF INDEPENDENT LIVING PROGRAMS

BEFORE THE

UNITED STATES SENATE FINANCE COMMITTEE

WEDNESDAY, JANUARY 25, 1984
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Mr. Chairman, members of the Committee, my name is Bill Malleris, and

I am the Executive Director of the Rochester Center for Independent

Living Program. The Rochester Center is under contract with the Minne-

sota Division of Vocational Rehabilitation to assist disabled individ-

uals reach independent and productive lives.

On behalf of the National Council of Independent Living Programs and

persons with disabilities, I appreciate the opportunity to discuss

with you today the Supplemental Security Income Program.

My own experience of having a disability has been a struggle through

the years, but I am proud to have met the challenges. I have a rare

neurological disability that leaves weakness in my arms and legs, but

knowing the educational opportunities available I was able to over-

come and attain a college degree and be actively involved in disability

awareness programs. After college while living independently in the

community, I worked in the private sector obtaining a true concept of

what the challenges are in business, still active with disability

awareness. However, the time came that my own experience and back-

ground would assist other disabled individuals reach the goals I had

attained, therefore, becoming director of a rehabilitation program

provided this fortunate opportunity.

It is truly an excellent feeling when one can be employed and assist

others through similar experiences and challenges.

We must not forget that the general public has to be continually edu-

cated on the abilities of persons with disabilities in all areas of

employment across the nation. People are still unaware though, we

have progressed through the years.
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While walking down the street one day, a friend asked, doesn't it bother

you the way people constantly look at the way you walk or get up from

a chair? My reply was, no for they don't understand so why hold it

against them. It is my responsibility as a disabled individual to show

that I am a person like they are and that there is nothing to fear.

Therefore, we must collectively diminish the attitudinal barriers and

fears between the disabled and non-disabled population of this country.

Disabled persons want to be productive citizens. We want the opportu-

nity to contribute to our society rather than be dependent upon help

from the government. We need a hand up instead of a hand out.

In essence, this is why I am here today to discuss with the members

of this Committee that the disabled population has the ability to move

forward and contribute to our society as all of you are doing as leaders

of this nation in the United States Congress.

People with disabilities want the chance to live independently, obtain

an education and sustain employment just as all of you do. However,

prior to 1980, there were many disincentives to employment in Social

Security programs. As a result, many handicapped individuals were

forced to depend upon total public assistance rather than pursue their

employment objectives and contribute to the funding they needed to

live in the community.

Finally, we were helped by the passage of the Social Security Disability

Amendments of 1980 under Public Law 96-265. Section 1619 (A) & (B) of

81-964 0-84-81



478

these Amendments, which provides for the continuation of Supplemental

Security Income payments and eligibility for Title XIX Medicaid and

Title XX Social Service assistance for those severely disabled individ-

uals engaged in work activities, has been particularly beneficial.

This amendment provides Special payments to employed SSI recipients

unless earnings are high enough to gradually phase them out. It also

provides Special SSI status to some disabled persons enabling them to

receive crucial services such as Medicaid (Title XIX) and Social Se-

curity (Title XX) though they may no longer receive SSI cash payments.

As a result, many people with disabilities have avoided the return to

institutionalized care and are continuing their employment activities.

The SSI Special Benefits Amendment (Section 1619 A & B) initially was

a three year demonstration project with strong support for becoming

a permanent program, and is now before you to review and authorize

for continuation, since the thiee year period has concluded.

In order for this committee to realize the impact of Section 1619, a

description of two cases should provide you with information that will,

hopefully, assist in your decision. The first is a 26 year old woman

who is a quadriplegic and requires an attendant to assist with her

personal care and home care needs such as bathing, dressing, grooming,

cooking, shopping and other needs. Vocational Rehabilitation helped

her complete a college program, providing funds for training and for

attendant care. After graduating from college, she obtained full time
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employment as a computer operator with earnings of $650 a month. Al-

though she briefly received attendant care under a state medical program,

she eventually was told she must either quit working or lose her eligi-

bility. Since she was unable to pay this herself, she decided to quit

working.

The second individual is a young woman with cerebral palsy that gradu-

ated from a State University in 1981. She was unable to receive

employment during 1982 and continued receiving SSI which she began

with in 1979.

On January 1st 1983 she began part-time employment at the Rochester

Center for Independent Living on contract to assist fellow disabled

individuals achieve independence as she has by living in her own

barrier free apartment. She did obtain additional part-time employ-

ment through a Community Action Project sponsored by the County on

a temporary basis. In October of 1983 her 9 month trial work period

concluded and she went on the *SI Special Benefits Program where she

still receives partial payments while working under Section 1619. If

SSI Special Benefits is not continued she will be forced to quit her

present employment.

The third case is of a personal friend on SSI who has overcome great

barriers with his disability. He is a quadriplegic who has no use

of his legs, right arm and limited mobility with his left arm. He

obtained his Bachelor's degree in 1975 with assistance from the Voca-

tional Rehabilitation Program. He then moved to Minnesota to continue

with graduate school. Since no Medicaid Title 19 was available to
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assist with Attendant Care costs, he was forced into institutional

care. In 1978, he was able to move out into the community of Minnetonka,

Minnesota due to the Attendant Care Program funded through the Federal

and State Governments.

While finishing his education, he began full time work for a Rehabili-

tation Center, but after the nine month Trial Work Period, he would

lose SSI status and, therefore, eligibility for Medicaid Title XIX and

Social Services Title XX which paid for his Attendant Care. Ultimately,

he had to quit an excellent position at the conclusion of his Trial

Work Period or be forced to return to a life of dependency and institu-

tional care. The cost of such care far exceeds the cost of continuing

to live independently in the community with partial benefits.

Again passage of the 1980 Social Security Disability Amendments, which

included the provisions in Section 1619 (A) & (B), changed the picture

dramatically for these individuals. In 1981, my friend was able to obtain

employment at another Rehabilitation Center in Minneapolis. He has

retained Medicaid Title XIX and Social Services Title XX, and receives

some SSI payments which make it possible to pay the additional expenses

of living independently.

Today, he holds a new position with a Private Non-Profit Consulting

Firm that provides technical assistance on disability awareness to

Corporations and Businesses in the private sector. The firm sponsors

seminars that show supervisors and management how to work and communi-

cate with disabled employees, thus, creating increased employment op-

portunities for persons with disabilities.
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If SSI Special Benefits Amendment is not continued, he will again be

forced to quit his job in order to avoid institutional care, since he

cannot afford the cost of attendant services without public assistance

while engaged in employment.

Disabled individuals have indicated they are eager to take advantage

of the Special SSI Benefits and pursue employment if it were a contin-

ued program. And, this is where the United States Congress can make

a difference that will have a profound impact on the lives of thousands

of severely disabled Americans.

The cases described here indicate the effectiveness of the combined

services of Vocational Rehabilitation, Medicaid Title 19, Social Ser-

vices Title 20,,and SSI Special Benefits. Employment for people with

disabilities has other benefits for taxpayers as well.

A cost/benefit study recently completed by the Minnesota Division of

Vocational Rehabilitation showed that the average annual rate of re-

turn on tax dollars invested in rehabilitation was 34.8 percent.

DVR clients increased their earnings by $11.44 for every Vocational

Rehabilitation dollar spent. They also increased their taxes, pay-

ments and dependency on public 'assistance was reduced. As a result,

taxpayers' benefits averaged $7,758.25 for every client rehabilitated.

In Minnesota, the Division of Vocational Rehabilitation is serving

approximately 1,000 Supplemental Security beneficiaries. While the earn-

ings, taxes paid and benefits reduced are below the averages quoted, the
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taxpayer "profit" ranges from approximately $2,000 to $5,000 per client

-- a significant amount.

However, if you, the members of this Committee, do not continue SSI

Special Benefits for disabled persons, the individuals described here

will become unemployed and increase the burden to taxpayers with the

total cost of their care. It does make financial sense to have a dis-

abled individual employed, contributing to their own support and sharing

the "privilege" of paying taxes.

Supplemental Security Income (SSI) Special Benefits allows the goals

of disabled individuals to be realistic and achievable. This Committee

is in the position of making the difference in the lives of many persons

with disabilities. Yes, you will decide whether the disabled will have

productive lives or be totally dependent upon the government. We need

you to provide the direction for SSI Special Benefits to be reenacted

by the United States Congress.

We, the disabled, are depending upon you to make the right decision,

and once it is made, the disabled community and government must work

together for successful implementation with results that will assure

independence and employment for the handicapped.

The National Council of Independent Living is willing to work with

Social Security in further educating the disabled as to the availability

of SSI Special Benefits.

In Rochester meetings have been held with Rochester Center for Inde-
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pendent Living and Local Social Security Office to develop combined

presentations to Rehabilitation Agencies and Disabled Consumers in our-

community for further awareness on the availability of SSI Special

Benefits. However, this program mu~t be continued through Congressional

Action and final passage as soon as possible before we can proceed.

I am thankful that I have had the chance to assist fellow disabled

individuals, and now you have the chance to help these persons to

become productive contributing citizens by allowing the SSI Special

Benefits to be a continued program. Mr. Chairman, Members of

the Committee, I extend my sincere thanks for the opportunity to

speak to you today; and share the needs, dreams, and aspiration of

the disabled achieving independence and-employment.
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MFI TRI-COUNTIES REGIONAL CENTER m S CANON PenOiOOISANTA SANUARA, CALIFORNIA $3101
January 9, 1984 15oW 5.67

Congrossman Robert Lagomrsino
814 State St.
Santa Barbara, Ca 93101

Dear Congressmen Lagomersino:

Your support of legislation mandating continuation of Section 1619 (a) of the
1980 Social Security Amendment Is deeply appreciated. The active assistance
of your aides, Ed Bedwell (Santa Barbara office) and Chris Williams (Washington
office), has been Invaluable In keeping us Informed about the legislation and
in educating us about the legislative process. Please extend our appreciation
to them.

In order to assist you In becoming more familiar with TrI-Counties Regional
Center and the developmentally disabled, whom we serve, I am enclosing Information
about this. Regional Center which I hope will be helpful to you. We look forward
to meeting with you on January 11, 1984.

Although an Interim admilnistrative solution to the continuation of Section 1619 (a)
of the 1980 Social Security Amendment has been found, we recognize that legislative
action in the new Congress Is necessary and would like to request your support.
This program, which enables disabled Individuals to be partially self-supporting,
despite continued severe medical impairment, benefits the taxpayer and the disabled.
We hope the attached information, Illustrating the value of this program, will be
helpful. Information about additional concerns relating to Social Security has
also been Included for your review. We look forward to discussing these concerns
with you personally when we meet on January 11th.

Again thank you for your support on behalf of the developmentally disabled.

Sincerely,

9d.w~ 4kofAtr
Katharine A. Humphroys, ACSV
Program Coordinator

KRH:dmr
Encl.

80tvn Ofth lomnalty Oisud in Venture. Sow e Brb. and San Wl Ob*o Countin.
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$51 Case

Client A Is 30 years old. He Is developmentally disabled In association with
mental retardation, neurological handicaps and epilepsy. He is severely medically
Impaired. He lives with a roommate, also developmentally disabled, in an
apartment In Santa Barbara. He works in a selected vocational placement two
days per week In the kitchen of a retirement home.

If he were not working he would:

1) receive $477.00 per month in SSI Benefits. ($5724.00 per year with
no taxes paid.)

2) r4celve Medl-Cel Benefits..

By age 65, If the benefl.t level didn't Increase, he would.:

1) receive $200,340.00 In SSI Benefits upon which he would pay no taxes.
2) receive Medi-Cal.

Since he is partially self-supporting he saves the taxpayer $1,182.00 per year.
By age 65, he will save the taxpayer $41, .

By age 65, if his salary doesn't Increase, he will pay into the system:

1) $3447.00 In Federal Income Taxes.
2) $7938.00 In Social Security Taxes.
3) $949.00 In State Disability Taxes.

TOTAL SAVINGS $12,334.20

+ 41,370.00

$53,704.20
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independent Living Resource Center
423 W.Vkwta
Sanm Swarb CA "M101
(00) WO" Voke

W-05)0,.1359 TOO

A Noflft Orgato

Social Security Znsuranco CA"

Client 8 is 34 year old males spinal cord injury, C-4 compression. He is quadra-
plegic, confined to wheelchair, severe involvement with hands. He works as a Peer
Counselor for a non-profit agency, 25 hours per week. This is the maximum' number
of hours allowed for the position.

tf he were not working

1. 460.70 in S8
420.00 in SSDt
880.70 monthly

$10,568.40 in yearly non-taxable income

2. Kdi-Cal Benefits
By age 65 it the benefits level did not increase,

a. $2,7301.70 in benefits

b. Receive medical benefits

Because of employment, he
a. pays $619.60 per year in Federal withholding

b. pays $02.80 per year in State Disability

c. pays $560.00 per year in Social Security

By age 65, he pays ins

a. $25,407.60 Federal withholding

b. $2,566.80 State Disability

c. $6,840.00 Social Security

(* All yearly totals have been multiplied by 31 a 65 yr - 34 yr a 31 yr)
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e xus $70200 mmtUly. 66,424.00 to .avw. yeary.

$10,$66.40 Benefits And medicl (untaxed)
6,424.00 gazinqe- medical (taxed)
2,144.40 Why work?

By age 65, if all facts remain constants

Client i would have saved the taxpayer $66,476.40 in benefits payments and
paid in $57,614.40 in work-related deductions (Federal, State, Social
Security)
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Concerns About Termination of E1! g I b I I ty Under 1619

Section 1619 (a) of the 1980 Social Security Amendment eliminated some
but not all barriers to disabled Individuals attempting to obtain and
maintain employment in the community. Although disabled Individuals,
who perform substantial gainful activity despite severe medical impair-
ment, continue to be eligible for reduced SSI Benefits under this program
(dependent upon Income), this program Is not without risk for the disabled
Individual, particularly the developmentally disabled.

Each month eligibility for benefits under 1619 (a) is determined by
eligibility for cash benefits the previous month under 1611 or 1619.
Therefore, when eligibility for benefits under 1611 ends because the
recipient has engaged in substantial gainful activity and the recipient
does not have continuing benefits payable under 1619 (a) for that month
because of countable Income, eligibility for benefits under 1619 (a) is
no longer possible thereafter unless benefits under 1611 are first
reinstated. When disability termination and reinstatement of benefits
under 1611 can no longer apply, no further potential for continuing
benefits under 1619 (a) exists.

Job placement for developmentally disabled Individuals is difficult due
to limited and less versatile vocational skills, deficits in communication
and social judgement. These individuals are more vulnerable to the ..
fluctuations of the economy, and contract changes.

Proposal:
Developmentally disabled Individuals, who continue to be
medically eligible should be eligible for reinstatement
under 1619 (a) on a lifetime basis. Their general lack
of transferability of vocational skills, mandates a lengthy
Job search with considerable training and support.

By:

Katharine R. Humphreys, ACSW
Program Coordinator
Tri-Countles Regional Center
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SS1.Benefits to Hospital, SNF and iCF Clients. Limited to $25/month

Problem.,

42 U.S.C. Section 1382 (e) (1) (B) provides that SSl Benefits for any
individual residing in a hospital, extended care facility, skilled
nursing facility (SNF) or intermediate care facility (iCF) are limited
to $300/year ($25/month).

This amount was set in 12L4 when the SSI program was created and has
never been Increased. i-sTdents of these facilities are omitted from
roe'TvT'ng-ost-of-lving increases as provided in 42 U.S.C. Section 1382f.

No States (to'our knowledge) supplement the $25/month benefit.

With the $25/month ($45 for those who have SSA Benefits) the resident
must purchase clothing, laundry (which uses most of the money), personal
hygiene needs, medications not covered by MedJ-Cal, snacks, transportation,
recreation, etc. The amount is grossly inadequate.

Solution:

Amend 42 U.S.C. Section 1382 (e) (1) (B) to increase the benefits for
the first time in ten years.

Amend 42 U.S.C. Section 1382f to provide for regular cost-of-living
increases to these deserving individuals.

By:

Lol Sorensen

81-464 0-84-
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January 10, 1984

Ms. Kathy- umphries-
Program Coordinator
Tri-Counties Regional Center
222 East Canon Perdido Street
Santa Barbara, CA 93101

Re: Job Placement for Developmentally Disabled

SSI/SSA recipients

Dear fs. Humphries:

Over the past year our job placement counselor has had an increas-
ingly difficult time placing graduates of our prevocational/voca-
tional training program into appropriate cometitive employment
situations. Instead, an ever increasing percentage of these grad.
uates are being referred to sheltered workshops which are funded
for approximately $400.00/month, per client by State Rehabilitation
agencies. Past graduates who have lost their jobs for a variety of
reasons, are also being referred to workshops rather than be re-
turned to competitive employment.

There is one major reason accounting for the above changes in
placements. With the expiration of the 1980 "Pickle" legislation,
providing work incentives (or more precisely removing disincentives)
scheduled for 12/31/83, competitive employment has become the risky
option. Our graduates are generally able to contribute to the job
market in small ways under limited situations. This results in part-
time, temporary, and/or low wage and no benefits placements. Quite
often our graduates can hold a job for from 2.3 months to 2-3 years,
but eventually lose the job as a function of their disability. With-
out the 1980 work incentive they risk losing the safety net of SSI
and Nedi-Cal as soon as their nine months of trial work are used up.
For this reason we can only make coqetitive employment placements
which offer full-time, permanent employment with full benefit pack-
ages. Since most of our graduates can't qualify for these positions
or can't maintain the standards in these positions, the only really
viable choice is to attend a sheltered workshop where the State subsidy
can be as much as twice as high as one would receive from an SS1 bene-
fit reduced by wages.
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We strongly encourage that the. 1980 Ammndments be made permanent and that they
be expanded to include both SS and.SSA disability benefits. This will greatly
increase the opportunity of developmentally disabled S5! recipients to partici

pate In the Job market up to their-fullest potential without fear of losing
their safety net of financial benefits and medical care.

tincerely1

David L. Farris, N.A.
Client Services Coordinator

OLF:vs
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Client C Is 23 year old. She Is developmentally disabled In association
with mild mental retardation. She Is severely medically Impaired. She
lives with a roosmsate, also developmentally disabled, In an apartment In
Santa Barbara. She works in a selected vocational placement 32 hours per
week picking up and setting tables In a retirement home.

If she were not working she would:

1) receive $477.00 per month In SSl Benefits ($5724.00 par year with
no taxes paid.)

2) receive Nedl-Cal Benefits.

By age 65, If the benefit level didn't Increase, she would:

) receive $240,408.00 In SSI Benefits, upon which she would pay no taxes.
2) receive Nedl-Cal.

Since she Is partially self-supporting she saves the taxpayer $2,124.00 per year.
By age 65, she will save the taxpayer $89.208.00.

By age 65, If her earnings do not increase, she would pay into the system:

1) $32,407.20 In Federal Income Taxes.
2) $ 5,336.48 In State Income Taxes.
3) $22,125.60 In Social Security Taxes.
4) $ 4,640.96 In State Disability Taxes.

TOTAL SAVINGS $60,510.24
+ 89,208.00
S lqg713.24
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$St~ Case

Client 0 Is 21 years old, She Is developmentallydisabled In association
with athetold cerebral palsy. She Is severelymedically impaired. She
lives with a roommate, also developmentally disabled, In an apartment In

-Santa Barbara. She.-orks In a selected vocational placement 20 hours per
week as a teacher's aide in a day care center.

if she were not working she would:

1) receive $477.00 per month in SSi Benefits ($5724-.00 per year with
no taxes paid.)

2) receive edl-Cal Benefits.

By age 65, If the benefit'level.didn't Increase, she would:

1) receive $251,i856.00 In SSA/SSI Benefits, upon which she would pay
no taxes.

2) receive Medl-Cal.

Since she is partially self-supporting she saves the taxpayer $4,644.00 per
year. By age 65, she will save the taxpayer $204,336.00.

By age 65, if her wages do not Increase, she would pay Into the system:

1) $6,864.00 in Federal Income Taxes.
2) $10,897.92' InSocial.Security Taxes.
3) $1,298.88 tn State Disability Taxes.

'TOTAL SAVINGS by age 65 $ 19,060.80
$204,336.00

$223,336.80
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Client £ Is 29 years old. She Is developmentally disabled In association
with central nervous system dysfunction, severe dyslexia and severe perceptual
motor difficulties. She Is severely medically impaired. She lives in a board
and care home for developmental y disabled adults. She works In a selected
vocational placement helping In the kitchen of a retirement ham on part-time
basis.

If she were not working she would:

1) receive $559.00 per month in SSA/SSI Benefits ($6,708.00 per year with
no taxes paid.)

2) receive Medl-Cal Benefits.

By age 65, if the btneflt level did not Increase, she would:

1) receive $241448.00 in SSA/SSI benefits upon which she would pay no
taxes.

2) receive Medi-Cal Benefits.

Since she Is partially self-supporting she saves the taxpayer $1536.00 per
year. By age 65, she will save the taxpayer $55,296.00. By age 65 she will
pay Into the system:

1) $ 7,629.12 in Federal' income Taxes
2) $10,056.96 In Social Security Taxes.
3) $ 1,200.96 in State Disability Taxes.

TOTAL SAVINGS $18,887.04
$55,296.00
S$'74,183.o4
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SS I ose

Client F Is 24 years old. He is developmentally disabled in association
with mild mental retardation, cerebral palsy and emotional problems. He
is severely medically Impaired. He lives in an apartment in Santa Barbara.

This client, at best Is only marginally employable In selected vocational
placements with high Intensity support from appropriate social agencies. His
previous employment has been obtained through family friends or social agencies.
His productivity Is minimal. His.social Judgement and social skills are poor
usually resulting in termination of employment after a short period of time
(on a recurring basis). Because he-has used up his trial work period, due to
dlsabillty related Job terminations, he Is not eligible for Social Security
(SSA) Benefits as an adult child dependent. The safety net of benefits under
1619 (a) Is critical for him. The Jobs he Is able to obtain on night cleaning
do not have medical benefits.

If he were not working he would-draw $477.00 per month in SSI Benefits and
Medl-Cal. By age 65 he would receive $234,684.00 plus Medl-Cal.

Since he Is partially self-supportinghe.saves the taxpayer $3,995.76.per year.
By age 65, he will save the taxpayer $163,826.16. By age 65, he will pay into
the system

1) $26,095.68 in Social Security Taxes.
2) $41,147.60 In Federal Income Taxes.
3) $ 3,112.72 In State Disability Taxes.
4) $ 4,903.60 In State Taxes.

TOTAL SAVINGS
$163,826.16
$ 75,259.60

$239,085.76
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1"~. Po DCNS1

Om i Otoo.Appointed as the parent of a child With a devl cai disability, '4
W. c l is ta lso doble asaremult of polio. M active leader in the Hispanc cam n ty,
r.lit. G4 ale i& health plen by profession.

SJ. CosI cit Vitlwir. Appointed as a conswor Vith a deelopienta disability,
• s. Kapan prVide a perspeLve a an attorney spoialialrg in disability rights.

s W 9 .4., Appointed as the guardian of a child with a developwtcal disability, 'Ms. Sr tos
a ac*ti leader in the Slack cninitcy a&cactjr% for the rights of the doveloperwcally disabled.
Me. Sra is a registered nurse in the* public health (told.

# !3E O= xo Cai, w nemOr Inlvwmc Sb-Comtce. Appointed as a conawwr "ith a deve pwrtcal
disability, Wtr, Goedecke is a founder and octivtsc in the mvement for Sel-advocAcy y-prL-ary cors surs.
*PAZC!A A. !.WM ie-~iSlctCuite nPeaa crumng,~ Appointed as a parent of a thitdw t dw,%Elel sncal disability, Ms. Kabore is a leader in ".A Slack csr.%i.y. T-e is also a professicral.

administrator of a job trainir pro re in 4ar:s.
"* RlCKW MDM H.0,, Cair, Select Ox"Ittee an Prtnatal ScrWetr*, A;,pt.'ed as a reprosonca:;, of

hihr e ion fraing facilities because of his respowstbiltoes at a ?.or uWivrst:y hospttal,
Dr. Woch has had eerienca as a regional center director, lD.opor ncof Foalch of'!cial, ard a provi~er
of direct medical services to person, 'ith dwvuoptmncal disabtlities.

* A. W S ITW ', Chair,*ouncil Cai.et o*n Plar tng and Evaluation. Appointed as :.%* pa:e' of an dutc
wizh a develepmental disability, Mr. Little h - o~ en axtor~i vly involved in Local service. : pw n
comwicy leadership through his c.te e on t.e local regional center and area Ol/s, .- U:.t;t s '..a e
Deputy Director in charge of planning for-a afor state department.

* MM' lI, Cowmil Liaison, Special £4xation. Appoxntd as the parent of a child wivi a *%e cpnantal
disability, ls. 14a has been active in organizin Asian faulties wi-h zo oers 'A have dvol cp uonal. dis-
abilities. Ms. Ha Is a professional tontal healthh counselor with a local county morzal heal.. aency.

o C0 KAM , Coxnil, Liaison, Habilitation Services. Appointed as a representative frm a c n na
group concerned with the provision of services to persons with eiwel.cVp &a 4.sabili:tes (i.e., organized
labor), Mr. Mat-ron woa with disability .rous "and Industry to prarote itocetraced job plat w cs.

o fOULAS MR l,- Ph.D., Qair, Select C.,=x€:ee on Stat. Hospital Placirecs. Aoin d is an indiviu.,Al
with a d l l diLsability, Mr. Martin has been activ, in the movcent to practe independent living
for persons with disabilities. Wit. Martin is an urban planner by :rainLg.

e. C)W.TY. Appointed as the parent of an inividual -4v~ resides in a s:ate bospizAl, M.. Moya ;An the
fI rof an infa developnmt propas and as een active in pr, 1c.4. t-,e *stxbi.jhwc :f -uaiicy
standards for all servicea 14a hys is t president of a c=.-racin in i.:.t-arn CAlIf.-.ia.

o .( "4 , Couail Laison, Stare lgisLature, Appointed as :te .artr% :: i '"t-h a lc9nca
diaility livin in the camumty, Mo. oMrr has been involved as In . X-:, and 'ader M t.e local a:
hoard and as a mmbr of the previous State Co ncil, ,i. I Jac14 r is a :scrtaccin &dAi t:atzr b y profoss:

* C ~ Ph.D*., Director, Depercran Uf Dem.lcpnencl -Serices. '-r. L"brSg y represented by
Allan Todter, Director of oxernal Affairs, .

S O a. Screoary, Health and Wlfare Agency. 4r. Cbledo %as represented by Jamw C tor,• Und, rsocacay. " • . ' ,-.-. ... - . , I*. -...
M. X . ,Ph.D. Secretary, Health and- Wealfare Agy, . •ta . -represented by Jos4 Dis.

e ~ Organsation of Area boarets. *ar. Posall represents Wurslf :n the4M IowIi.

M" e= L~$erntojuw of.-Public Wnsc-xtton. Mrt. Riles 8representd by Or. Louts Barber,Direcor of Special birzattau + ;.. r, .. +."

. :W' f2, trecor oe'p a0rot of rehabilitation. - Mi. Roberts . repr,,4,= -by ,.-

. 1 ES d .M 0 , . Presented the Cozcy Spervisors Association of Cali&o.-4 ,.
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EXEC TrIVE SUMMARY

California is fortunate to have a fairly well-deslgned and effectiYe system of
services for approximately 300,000 citizens with developmental disabilities.
it is a system which was created and evolved in response'to an overwhelming
grassroots movement of families demanding help. It is a system which has
traditionally been the recipient of solidly bipartisan support.

The developmental service system has its foundation in both state and federal
laws which guarantee rights and provide the framework for delivery of services.
Host unique to California is the Lanterman Developmental Disabilities Services
Act of 1976. This body of law is the centerpiece of the services network.
It creates the State Council for planning and system review, area boards for
regional monitoring, and regional centers as the primary point of contact
with consumers and their families.

Major responsibilities for purchase and/or provision of services also devolve
to the Departments of Education, Developmental Services, Health Services, and
Rehabilitation. Such services are usually delivered through contracts or
agreements with local public or private entities. However, the Department
of Developmental Services not only contracts with regional centers to purchase
services for approximately 61,000 people in community settings at a cost of
$206 million, it also directly operates eight state institutions for almost
8,000 persons with developmental disabilities at a cost of a approximately
$329 million on campuses valued at excess of $3/4 billion dollars.

While California's system is fundamentally sound, problems inevitably have
arisen. Currently, most of these problems are the consequence of declining
real resources in the face of increased demands for service. The causes of
these conflicting trends are basically twofold: (1) there is an increased
incidence of developmental disabilities due to improvements in medical
technology and steady increases in minority populations which experience a
higher incidence of severe disabilities, and, (2) declining resources are,
quite simply, reflective of general decline in state revenues.

In this briefing paper, the State Council has identified specific issues which
it believes should receive timely attention from the Deukmejian administration.
These include protection of substantive and due process rights, assurance of
service quality (especially through adequate provider rates), establishment
of incentives for appropriate services (especially through new funding
mechanisms), and a continuing commitment to the development of services
needed but unavailable. The Councfl also recommends that attention be given
to improving the relationship between the Department of Developmental Services
and the 21 regional centers. Finalry, the Council suggests a focus by the
administration on particular aspects of prevention.

The State Council has developed this briefing paper for Governor-Elect Deukmejian
and his transition team with the hope that it will prove useful in the considera-
tion of new policy directions over the coming several months.
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I, 'THE STATE COUNCIL ON DEVELIP!NTAL lISAMItITIES
A SOURCE OF INFORMATION AND-AnDVICE'FOR THE (OVFRNOR OF THE
STATE OF CALIFORNIA

THE STATE COUNCIL ON DEVELOPMENTAL DISABILITIES IS AVAILABLE

TO THE NEW ADMINISTRATION AS A VALUABLE SOURCEOF'INFORMATION

AND ADVICE ABOUT SERVICES TO PERSONS WITH DEVELOPMENTAL

DISABILITIES, INDEPENDENT OF ANY SINGLE STATE DEPARTMENT OR

COMMUNITY INTEREST GROUP, IN PARTICULAR, THE COUNCIL

WOULD LIKE TO BE OF ASSISTANCE TO THE NEW ADMINISTRATION

'DURING THE CRUCIAL TRANSITION-PERIOD, ACCORDINGLY, THIS

BRIEFING PAPER WAS DEVELOPED FOR GOVERNOR-ELECT DEUKMEJIAN
E

'AND HIS TRANSITION STAFF,

THE'IMPORTANCE OF THE COUNCIL'S ADVICE TO THE ADMINISTRATION

AND THE LEGISLATURE STEMS FROM tTS FUNCTIONING AS A FORUM

FOR NEGOTIATION OF POLICY DIRECTION AMONG THE VARIOUS STATE

DEPARTMENTS AND OTHER MAJOR'INTERESTED CONSTITUENCIES, THIS

ROLE 'HAS EVOLVED BY VIRTUE OF THE COUNCIL'S MANDATE AND ITS

MEMBERSHIP WHICH INCLUDES KEY DEPARTMENT HEADS REPRESENTATIVES

OF'COUNTY GOVERNMENT, NON-GOVERNMENTAL AGENCIES, AND HIGHER

EDUCATIONJ PERSONS WITH FAMILY MEMBERS WHO ARE DEVELOP-

MENTALLY DISABLED, AND INDIVIDUALS'WITH DEVELOPMENTAL

DISABILITIES, I6EMBERS OF THE COUNCIL ARE APPOINTEES OF

. • THE GOVERNOR,

THE STATE COUNCIL 'HAS MANDATED RESPONSIBILITIES UNDER BOTH

FEDERAL AND STATE LAW TO PLAN AND COORDINATE RESOURCES SO

AS TOPROTECT THE LEGAL, CIVIL, AND SERVICE RIGHTS OF

PEOPLE WITH DEVELOPMENTAL DISABILITIES (APPENDIX I)i
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IN THE SYSTEM OF SERVICES TO PERSONS WITH DEVELOPMENTAL

DISABILITIES. COUNCIL MEMBERS HOPE AND TRUST THAT THIS

DOCUMENT WILL PROVE TO BE OF ASSISTANCE TO THE NEW

ADMINISTRATION THROUGH THE TRANSITION PERIOD-AND BEYOND$
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.Statement on

Social Security, Disability
.Insurance Program

by

-International Union, Unitea Automobile, Aerospace and
Agricultural Implement Workers of America (UAW)

before the

Committee on, Finance
United States Senate

January 25, 1984
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The UAW recommends several major changes in the Administration's Continuing

Disability Investigation (CDI) program which reaches Disability Insurance beneficiaries

under Titles II and XVI of the Social Security Act. We speak for more than 1 million

active workers and 388,000 retirees (many of whom are disabled) In the UAW who have

a keen Interest In the protections that Disability Insurance benefits offer.

Section 311 of the "Social Security Disability Amendments of 1900" (P.L. 98-265)

requires the Secretary to review every three years those cases where disability Is not

expected to be permanent, We do not oppose, In principle, the spirit of that provision

of the law. The government has an obligation to conserve the trust funds and to pay

disability benefits only to those who have met its rigorous proofs and continue to be

disabled. However, and we want to emphasize this strong ly, the ILovernment has an

eaualy ImiLortant obliation to grotet the rights of disabled benefioiaries by preserving

the hichest regard for fair treatment gnd due process In al of Its administrative

contacts with disabled P2e!e (and all other Soial Surilty beneficiaries).

We are fundamentally opposed to the gross mishandling of the CDI program by

the Reagan Administration. The record of this Administration over the last three years

has been one of systematic abuse of the rights of disabled people. These abuses have

been well and thoroughly documented for the Congress and the Administration. The

UAW has been ca lh for a legislative remedy to this abuse of discretion for two

years. The human costs of further delay in fashioning a legislative solution will be

measured in tens of thousands of broken lives as disabled workers and their families

are capricIously denied their rightful benefits.

The UAW supports speedy enactment of disability legislation modeled on the

basic features of 8.478, the "Social Security Disability Amendments of 1983" (as amended

by its co-sponsors, Senators Levin and Cohen on June 29, 1983). We consider the

parallel bill In the House of Representatives (H.R. 3755, formerly appended to H.R.
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4170) to be a more comprehensive and desirable bill, but recognize that both contain

similar core provisions.

The UAW strongly recommends passage of disability reform legislation with the

following key provisions

A Medical Improvement Standard

The accelerated CDI program has placed the benefits of several hundred thousand

disabled people in jeopardy by challenging their continued eligibility without ever having

to show a change in their medical condition. Current Social Security regulations (Section

404.1594) state that,

"When the medical or other evidence in your file shows that your disability has

ended, we will contact you and tell you that the evidence in your file shows

that you are able to do substantial gainful activity...."

The Secretary has been Interpreting this regulation to allow the State agencies to

"retry" CDI cases as If they were, simply initial decisions. Claimants are thus required

to totally reprove their disability, even In situations where there has been no change

In the material facts of the case. S-Such a cruel, Illogical and expensive standard

demands a remedy from this Congress.

The entire CDI -process needs to be overhauled by establishing an equitable

standard which would require consideration of current medical evidence and a showing

of medical- Improvement In disability cases before stopping monthly benefits and critical

Medicare coverages. Both HR. 3755 ,and S. 478 provide sensible exceptions to this

standard In situations where: there are substantial improvements in a disabled person's

"residual functional capacity"; new or improved diagnostic techniques indicate that the

Impairment Is not severe enough to qualify as total, and permanent disability under the

law; the Initial decision was clearly erroneos or fraudulently obtained; or the person

Is found to be- engaging In substantial gainful activity.
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A Permanent Provision for Payment of Benefits on Appeal

Payment of monthly benefits should continue while disabled workers appeal their

Initial denial (at the state agency level) through the formal hearing step of the appeals

process. Under current law payments on appeal ended December 7, 1983. Continuation

of disability benefits on appeal is Justified out of simple fairness to those who have

already satisfied the rigorous proofs the government requires to meet the definition of

disability and who are now being "re-trled by the Administration; these disabled workers

have a legitimate claim for benefits until the point when they have had a chance to

rebut the government's findings and have had a decision returned after a full and fair

hearing before an Administrative Law Judge. Furthermore, given the lengthy delays

In scheduling hearings (owing mainly to the Administration's sharp Increase in the

number of reviews), it is grossly unfair to disabled workers to stop benefits and leave

them without Income for many months when they have no control over the timeliness

with which their case will be handled.

Public Notice and Comment for All Social Sulrty Reulations

Some persons have been preoccupied In recent years with the fact that an

increasing number of people have been awarded benefits at the third step of the appeals

process. That same concern has been raised again In the context of the CDI program,

as about 60% of those who appeal a denial to the hearing level have their benefits

reinstated. Other things being equal, It Is not surprising to find a different pattern

of decisions at the hearing level because It is a "de novo" procedure, not bound by the

record to date. The Administrative Law Judges (ALJs) who preside at hearings are

required to weigh all of the evidence, Including evidence of a medical condition which

may worsen during the appeals process The fact that A.Js base decisions on,& more-

comprehensive evidentiary record and are bound to follow court rulings and regulations

of the Secretary means that their decisions can be expected to differ from those of

the first two levels of the process at the state agency, where the examiners are also
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bound by Internal standards (The Program Operations Manual System - POMS) developed

by the Secretary without the opportunity for public notice and comment.

Administrative Law Judges have accounted for a greater and greater share of

all disability decisions In the last few years. In 1974, the first two steps of the process

accounted for 95.3% of all new awards made to. disabled workers (ALJs accounted for

4.2%). In 1978, the first two steps accounted for 85.2% of the awards and In 1979 the

share dropped to 82.8%. By 1980 the state agenoie' share of all Disability Insurance

awards had dropped to 78.0% and ALJs were accounting tot 20.6% of all new awards.

The problem, therefore, appears to be not In the hearing level of the appeals procetso

but In an Inordinate number of denials at the first two steps of the procedure at the

State agency levels. The lest two Administrations have obviously tightened the

interpretation of the statutory definition of disability In recent years.

Many of the problems of unfair and Inconsistent administration of the Social

Security Disability program have been caused by the Administration's setting of disability

determination standards for the Initial levels of the appeals proems which are not In

accord with public law and regulations binding on higher levels of the appeals proem.

In order to make the appeals proem more fair and uniform and open to public scrutiny,

the Social Security Administration should be required to use the public notice and

comment provisions of the Administrative Procedures Act In setting all policies and

regulations affecting the determination of disability for all levels of the appeals process.

opelu494
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TESTIMONY OP

THE COUNCIL OP STATE ADMINISTRATORS OP VOCATIONAL REHABILITATION

The Council of State Administrators ot Vocational Rehabilitation

(CSAVR) is an association comprised of the chief administrators of all

the state agencies providing rehabilitation services to physically and

mentally disabled persons in the States, the District of Columbia, and

the territories. Pounded In 1940 to furnish state Input Into the

State-Federal Vocational Rehabilitation Program, the Council has,

since then, served as a quasi-official advisor to its federal partner,

the .Rehabilitation Services Administration, and has provided a forum

for State Rehabilitation Ditectors to study, deliberate and act upon

matters pertaining to the successful rehabilitation of persons with

disabilities.

Through its Committee on Disability Determinations Services (DDS),

the Council interracts with Social Security Administration officials

on the administration.. in the States of the Social Security Disability

Program. Thirty-seven State Rehabilitation Agency Directors oversee

the .administration of the State DDS.

Through its Committee on Social Security Relationships, the

Council interacts with the Social Security Administration (SSA), the

Rehabilitation Services Administration (RSA), and other groups with

respect to the special Rehabilitation Programs authorized by Title II

(SSDI) and Title XVI ($81) of the Social-Security Act.

Mr. Chairman, the Council is pleased to have this opportunity to

present to the Committee its views and concerns -wjth respect to the

time-,sensitive issue of Social Security Disability Reform, as well as
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the issue of the Social Security Beneficiary Rehabilitation Programs.

I. AOCTAL SARBIJTXY DISARTL!TY RROR)(

In thirty-seven states throughout the Nation, the State vocational

Rehabilitation Agency Administrator also oversees the Administration

of the State DDS Unit. Because of this relationship, the CSAVR has a

Standing Committee on DDS, made up of State Rehabilitation Agency

Directors, State DDS Administrators working within the State

Rehabilitation structure, and State DDS Administrators working outside

of the State Rehabilitation structure. The Committee is comprised of

ten State DDS Unit administrators from a State in each of the ten

Federal Regions, making the Committee a truly representative body.

As those charged with the direct administration of the Social

Security Disability Program in the states, we are gravely concerned

about the program and its impact on the lives of persons with mental

and physical disabilities.

The interpretation of the law on medical eligibility, as enacted

by the Congress, depends .on who is doing the interpreting. It is

being interpreted by the Administration in one fashion, and in other

ways by the Federal judiciary. Many States, acting to protect the

legitimate interests of their citizens, have taken a variety ot

positions of their own on standards for medical cessation of

benefits. The result of these uncoordinated and separate actions is

that# at present# there are at least a dozen different standards for

continued eligibility for program benefits simultaneously in effect in
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different parts of the country.

There are many reasons for this situation. Some are recent, some

past, and some are inherent in the structure of the adjudicative

process as it :has been created and implemented over the history ot the

program.

There are several proposals now pending before the Congress which

address various aspects of the problems now besetting the program and

the disabled.public it serves. We intend to discuss the issues raised

in the various proposals in detail. Our comments will specifically

address those issues raised by S. 476, as drafted by Senators Levin

and Cohen, and by Title IX of H.R. 4170.

Prior to a discussion of the issues raised by the various

legislative proposals, however, it is necessary to discuss some broad

issues which underly the specific provisions of each measure, and

which must ultimately be resolved- for the program to operate as

envisioned by the Congress.

As the disability adjudication process is now organized, the

StAte* .and -ha*,Social Security Office of Disability Programs operate

40 under one.. set- of adjudicative -standards and use a-specific process

which relies exclusively on written medical evidence. This evidence

is reviewed and evaluated by -staff doctors -and examiners and a

decision is reached. At the appellate levels, both in the SBA office

of Hearings and Appeals. and in the Federal Courts, as well as in the

new face-to-face evidentiaryy hearings of the reconsideration level, A

different net of standarda and a different daeci-hln making piocem

A&L . These fundamental facts underly mobt of the problems facing
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the Social Security Disability Program and persons with disabilities

today.

At the initial level of review, detailed written policy is applied

and interpreted by qualified medical practitioners and disability

examiners. These medical practitioners and examiners do not even have

the opportunity to meet with or observe the person with a disability

whose eligibility for benefits is under review.

At the appellate levels# the decision maker is able to meet with

and observe the individual and is given broader discretion with more

general guidelines because of this ability to directly observe the

individual under appeal. The appellate decision maker is not,

however, required to make use of medical expertise in interpreting the

medical facts on which that decision rests.

various elements of the bills now under consideration address the

issue of uniform policy and face-to-face viewing by all decision

makers, What 19 Atill missing.- hovwexer ... In r .auirament. fou
adou~ . valuatA n .... O madil e l ienee ~ * . .1late . 1av'elt,

Decisions based on medical evidence made by decision makers untrained

in medicine creates a significant potential for error and, we believe,

have contributed to widening the gap between the two levels of

disability adjudication.

If the disability decision making process is to be uniform and to

apply consistent standards at all levels, thegn thn anme elteants muat

be grgagnt at each lavel. These include a data11Sd oableatv. medicAl

avdene # the opportunlty to meet the applicant ance- t-ae,

of conniatantpoivy cuidelinca, exnprt medal interpretation of
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medical evidence, and Mufficient latitudein interpretatin of policy

:o reconcile jobaarved fact. -about, the claimant with the interpreted

.usdical dta. These are the basic requirements that must be met at

each level -of. adjudication if consistency of standards and uniform

-application of those standards is to exist.

The legislation under consideration today moves in the direction

,of greater uniformity in a number of respects. It touches on all of

the needed elements, except for medical expertise at the appellate

levels. Clearly, further work on the process will be needed and this

organization.isi.wlling to profer.its-services in support of continued

efforts-in that direction. It is,...howevere critical that the CongAren

ac, -now on ths tVo ieiuef- blnaf it continpationethraugh fthe Appeal

,prCceng and the standarda to he naed for determining continued

Onbenefit cantAnuation during appeal, the intent of the Congress

to -provide, this resource seems clear. In addition, the Social

Security Administration has, suspended processing of Title II

terminations since the previous extension of this provision expired on

December 7th. It is a just provision which should be reinstated in law

at the earliest possible moment.

On- standards for termination of benefits, the need for

Congressional action is even more pressing, and-stems largely from the

periodic review provision of the .1980 Disability Amendments. Periodic

'review has .dramatically increased the number of continuing disability

reviews performed. As a result, .the lack of concensus on standards

for. termination of benefits has become a crucial program concern.
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States# the Courts and the Administration are floundering in inference

and indecision based on a lack of statutory guidance.

The Council of State Administrators of Vocational Rehabilitation

strongly urges that standards be enacted for the termination of

benefits. Those proposed standards contained in the measure

introduced by Senators Levin and Cohen would provide a realistic and

appropriate balancing of individual rights against the need for

program fiscal integrity.

Of even greater concern, however, is the need for Congress to

speak on the issue. Any firm position by the Congress on benefit

termination standards would be better than the current situation. Zot

khe Ronial security Diaaili y Program to survive and met the social

peeds for whigh it wan rea.t..4. thga must be National niformitY.

.egialai on enatgd by Congreis In the areepted Corneratnn2 for such

uniformity anld th only gaoure vhig h nan rov iddths needed guidane

to the atsten.o he Courte. and the Roof al eeurity AdministrakiOn on

While the two issues of benefit continuation during appeal and

standards for termination of benefits are the overriding issues, there

are a number of other aspects of the Disability Reform Program and the

pending legislative proposals which are, or could be, of fundamental

importance to the long-term effective operation of the disability

program. Most of these are directed toward increasing the uniformity

of various levels of adjudication. The following is a discussion of

some of these programmatic issues addressed by the pending legislation

introduced by Senators Levin and Cohen.
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Case DSvelopment And Medical Evidence. The CSAVR believes that

evidence from treating sources is and should be the basis for

disability adjudication and we welcome a statement to that effect in

the law.

Our concern is for the operational impact of requiring the

exhaustion of all efforts to obtain evidence of record before ordering

a consultative examination. Any statutory language on *medical

evidence of record" should be written, however, to provide that

efforts to obtain treating source evidence be exhausted before a

decision can be made on an individual claim. The States must be

permitted to schedule a consultative examination at any point in case

development, once the examiner is aware or believes- that critical

information either does not exist in treating source records. or that

the information would not be forthcoming without additional efforts.

If this modification cannot be made, a dramatic increase in the amount

of time required to complete action on individual claims would occur

-- perhaps by as much as thirty to forty days.

Our experience has shown that, in many cases, treating source

information is either ..unavailable or grossly inadequate. Concurrent

pursuit of consultative examination evidence and treating source

evidence with a requirement that every reasonable effort to obtain

treatment records be made and documented, will protect the claimant

from undue. reliance on consultative examination evidence and still

provide a reasonably prompt decision.

.E&vidence of Pain. There does not seem to be at present enough

information available about the proper evaluation of pain to permit it
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from being reasonably weighed in a disability decision. The COAVR

supports, at least, a study on the use of subjective evidence of

pain.

Uniform ftandArdm. The issuance of uniform standards appears to be

the only way to adequately ensure consistent adjudicative rules at all

levels of adjudication. It also has the further benefit of exposing

adjudicative standards and assumptions to public review and comment.

This exposure has at least the potential to provide useful and

constructive review of the rules adopted. The process might tend to

further politicize rule making undesirably and would undoubtedly make

it impossible to change standards quickly, but uniformity of standards

is such a critical issue that it outweighs these undoubted

liabilities.

Multiple Impairmenta. There currently exists a clear gap in

adjudicative policy, for a small, distinct population of older

workers. The combined impact of multiple relatively non-severe

impairments reduces their function so substantially as to effectively

preclude them from working. The gap must be closed, and would be by

the provisions on Multiple Impairments included in the proposal ot

Senators Levin and Cohen.

Advisory Counafl. The concept of periodic consultation with

independent experts to review the standards and policies on the

medical aspects of disability is sound. But rather than the one-time

advisory council called for in the various legislative proposals, we

suggest requiring that such a body be convened every four years to

review, revise and update medical policies and standards. This
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approach would keep medical policies and standards from becoming

outdated and would provide for periodic input from the national

medical community on a regular basis. This would enhance both the

appropriateness and the credibility of the rules used to evaluate

:disability by the SSA.

OualificAtions of Medical Professionals. We suggest that each

-Stat--be required to obtain the services of at least one qualified

psychiatrist and that each state be required to submit to the BSA a

plan describing how they intend to use the consultant or consultant's

services.

Compliance with Court Orders, The principle of acquiescence on

appeal, as put forth in the various legislative proposals, is

attractive. We are concerned, however, that in the event of

conflicting Federal Circuit Court rulings, program consistency would

be seriously compromised. Also, certain cases are inappropriate for

appeal for reasons unrelated to the policy or practice at issue.

Safeguards must be provided against the arbitrary exercise of

non-acquiescence by Social Security. These safeguards, and other

assurances, are found in the Cohen-Levin proposals.

Apeals Procedure.

The CSAVR strongly supports any proposal which enables the State

DDS to incorporate face-to-face contact with the claimant as part of

the decision making process. Previous Social Security studies

supports this concept, as does the logic that uniform processes are

more likely to yield uniform results.
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II... ssD AND SsIT 15RZICIAn RRRBLIATTION PROGraMS

Prior to October 1, 1981, State Rehabilitation Agencies received

monies from the SSDI Trust Funds (allocated on a quarterly basis) and

from the General Revenues (appropriated by the Congress) for the

provision of rehabilitation services to eligible SSDI beneficiaries

and SS recipients. In FY 1981, State Rehabilitation Agencies

received over $124 million to implement these programs, and provided

services to over 115,000 beneficiaries with mental and/or physical

disabilities.

Despite the demonstrated cost-effectiveness of these programs, the

law was changed -- as a part of the Omnibus Reconciliation Act of 1981

-- to provide that State Rehabilitation Agencies would only be

reimbursed by the Social Security Administration for the cost of

rehabilitation services resulting in the client's participation in

Substantial Gainful Activity (SGA) for nine months. While current law

does not mandate that payments be made to the states in advance, the

SSA, for the present time, has chosen to do so. During Fiscal Year

1983, approximately $10 million was advanced to the States, a cut in

funding from PY 81 of over 90 percent.

Under present law, states may have to wait two or more years

before full reimbursement funds are made available. In addition to

the period of nine months of substantial gainful activity, there are

also the many months, even years, which are required to successfully

rehabilitate a severely disabled parson.



516

Prior to reimbursement, the states incur, and will continue to

incur, substantial .expenses for services which will significantly

exceed the "advance' monies provided by the SSA. Because of this,

fiscal planning is being severely disrupted, since State Agency

administrators are unable to ascertain when or in what amount the

reimbursement will be provided for services rendered.

The Council has serious misgivings about some of the provisions

and limitations of the current BRP. Therefore, we urge the

Subcommittee to consider the following technical recommendations which

we strongly believe would, if enacted into law, improve the operation

of these important programs.

1. In order for the current program to work effectively, the

Council urges the Subcommittee to..replaea the "reimbuAement' language

in current law with clear lanqauage providing that payment to the

States be made in advance. Prior to NY 1982, such payments were made

in advance.

2. Current law limits the definition of a *reimbursable" expense

to such a degree that many State.Agencies, in many circumstances, are

hesitant to provide services, not knowing if the SSA will reimburse

that expense. -A broadening of the definition of a 'reimbursable

- expense' will eliminate -these disi-ncentives, and make the.program more

operable.

-. State Rehabilitation Agencies should be reimburned for
all monies expended on benefiniariem who are -terminated from
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tE... XOrk OtatMs AS Ithe goal of SSA 10 to reduce the

number of beneficiaries, State Rehabilitation Agencies
should be reimbursed for expenses provided to an 8SDI
beneficiary who, while receiving services under an approved
rehabilitation plan, medically recovers and no longer
requires 8D benefits.

--State Rehabilitation Agencies should be reimbursed for
all evaluation agi ta.ansCiated with RDI.... related cans.*
even if that case does not result in the achievement of SCA
for nine months. This system would result in a more active
and comprehensive referral system, thus resulting in the
provision of services to# and the potential rehabilitation
of, a much greater.number of. SOD beneficiaries.

--State Rehabilitation Agencies should be reimbursed for
all monies ended on 11A related ateMs-who refuse
services Without ood cause or who fail to coo erae With
good reason in he ,,Agencv's efforts to 0'ovtde much
s . State Agencies currently accept for services

those SSDI recipients who meet eligibility requirements, and
who express an interest in receiving services. In many
cases, after services are planned and sometimes provided
(and after many dollars are expended) a client, for various
reasons, will decide not to continue in, a rehabilitation
program State Agencies should not be penalized for their
efforts in providing rehabilitation services to these
individuals.

3. There should also be esablished a separate program. vhich

support the provision of rehabilitation services to BRA beneficiaries

whong benefits have ben tsrminated due to Medical Improvenent. Most

of these individuals are long-term recipients of benefits who have

been out of the work force for an extended period of time.

In addition, being'no longer "disabled' under the Social Security

Act does not mean that the former beneficiary is readily employable.

It merely means that the former beneficiary's medical condition does

not preclude the performance of some type of work available somewhere

in the national economy. Vocational training or counselling, or

additional rehabilitation services, may. be needed before that

individual is able to return to productive life. For many of these
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beneficiaries# the -needed services are only -available through the

State Rehabilitation Agency.

For these reasons, we -strongly recommend that a program for

terminated beneficiaries rMimburge ta. AganigE -fOr thqi provision of

Any gearvye that may boareasonable &nd necesary "t return the tormar

henaftciary to MUItablee mploymant.

4. -Current law places the responsibility of administering the BRP

"within -the Social Security Administration. While we have no major

complaint witi the performance of the professional staff at the SSA

charged with the day'to-day-operation'of this-program, we do question

the commitment towards this -program of "the chief decision-makers

within the SA. .Therefore#, we raegmand that the Commisstoner of the

RehabilIttIon Rervce ,Adminlitratign ho ieharged with the

, administration of the Reneficiary RehabilitationProram.

.The BRP is a program of Vocational Rehabilitation Services, an

area in which the Rehabi'litation Serv-ices Administration has far more

-expertise than does the Social Security Administration.

The BRP -represents a .miniscule portion of -the Social Security

Administration Budget# and consequently is given a low priority in

the-SA organization.

While the Council enjoys good working relationships with the SSA

regarding the implementation of the current-BRp we are convinced that

the ultimate goals of this program -- !the provision of necessary

services to eligible beneficiaries and the saving of monies to the

Trust Funds would be further advanced if it were administered by
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the Rehabilitatios Services Administration.

The Council firmly believes that it the current Beneficiary

Rehabilitation Program is tO be successful, certain limitations In the

current law must be expended, and certain other ambiguities must be

made clear.

Mandated pyaentg to the atateg, to be made in advance. are

UthsL'. Without this guarantee, planning is difficult and the

provision of timely and cost-effective services is jeopardised. in

that the State Rehabilitation Agency can offer the SSD1 beneficiary

the most comprehensive and coordinated service delivery system to meet

their particular needs, a stable and reliable funding source Is

essential.

In addition, if the DRP is to achieve the dual goals of providing

necessary rehabilitation services to eligible beneficiaries, and to

achieve a savings to the Trust Fund, the providers of services must be

reimbursed for the cost of all rehabilitation services provided

beneficiaries that result in a direct savings to the Trust Fund,

regardless of a beneficiary's ability or inability to engage in SGA

for the required time period.

I. ZZ IR XVI. Rectlon I=,

In the First Session of the 98th Congress, a small, but important

provision of law was allowed to lapse. Section 1619 of the Social

Security Act provided for the continuation of eligibility for SSI

benefits (and thus medical benefits), for individuals with severe
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medical impairments, even if that individual In earning above the

threshold 'substantial gainful activity" level.

While not many individuals have been effected by this provision#

it was extremely valuable to the Individual who 'must now choose

between work# and the ability to pay for expensive medical care. It

is cleat that the Congress must reinstate this provision of law.

The .Council of State Administrators appreciates this opportunity to

express its views on this important Program.

0


