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SOCIAL SECURITY DISABILITY INSURANCE
PROGRAM

WEDNESDAY, JANUARY 25, 1984

U.S. SENATE,
COoMMITTEE ON FINANCE,
Washington, D.C.

The committee met, pursuant to notice, at 10:08 a.m., in room
SD-215, Dirksen Senate Office Building, the Honorable Bob Dole.

(chairman) presiding.
[The press release announcing the hearing and the prepared

statements of Senators Dole, Heinz, Durenberger, Grassley, Pryor,
and a memo from the Department of Health and Human Services

follow:]

{Press Release No. 83-204]}
PRrESS RELEASE
FOR IMMEDIATE RELEASE, DECEMBER 12, 1983
U.S. Senate, Committee on Finance, SD-219 Dirksen Senate Office Building

FinaNCE CoMMITTEE SETS HEARING P:N SociAL SEcURITY DiSABILITY INSURANCE
OGRAM

Senator Robert J. Dole (R., Kans.), Chairman of the Committee on Finance, todgaI
announced that the Committee will hold a hearing on Wednesday, January 25, 1984,
on the social security disability insurance program and pro s to modify the eli-

gibility review process.
The hearing will be%n at 10:00 a.m. on January 25, 1984 in Room SD-215 of the

Dirksen Senate Office Building.

In announcing the bearing. Senator Dole said, “The periodic eliiibility reviews
mandated by Congress in 1980 have generated real concern about the adequacy of
the disability determination process. Different standards are being used by State

encies, which make the initial eligibility decisions, and administrative law judges,
who are reviewing those decisions. As a result, large numbers of beneficiaries are
being fount;ll i,neligible for disability benefits only to have those benefits reinstated
upon appeal.’

Senator Dole noted that with some States implementing their own standards of
disability while others are halting reviews altogether, ‘beneficiaries are no longer
assured of equal treatment in the various States. Clearly, steps must be taken to

ensure that the disability insurance program is administered in a nationally uni-

form manner. Only in this way can we ensure that the rights of the Nation’s dis-

abled are protected under the law.”
Senator Dole stated that the Committee will receive testimony on the disability

provisions of H.R. 4170, and S. 476, as well as other legislative or administrative
steps which mi%ht be taken to improve the accuracy and quality of disability re-
views. “The probable impact of program changes on the financing of disability in-
surance will also be addressed at the hearing,” Senator Dole concluded, noting that
“‘gdditional spending measures were not anticipated when the social security financ-
ing bill was enacted last spring.”

1)
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OPENING STATEMENT OF SENATOR DoLe

I am pleased to welcome each of our witnesses to this morning’s h on the
Social Security Disability Insurance program and propoeals to modify the eligibility
review process. The committee be cularly interested in receiving your
views on the disability provisions in H.R, 4170, the bill approved by the House Ways
and Means Committee, and on 8. 476, which was introduced by Senators Levin and
Cohen. Certainly, there is a great deal of concern about the wa%in which the Na-
tion's largest public disability program is belng administered. We hope to have a
clearer view of how the situation can and should be remedied by the testimony we

receive today.
LEGISLATIVE ACTIVITY IN 1982 AND 1988

The Committee on Finance last held public hearings on the disability insurance
program in August 1982. At that time, a number of problems were highlighted.
Among them were the heavy workload for states conducting the new eligibility re-
views, mandatodhlm the 1980 disability amendments, and the relative frequency
with which administrative law judges were reversing the termination decisions

made by the state agencies.

Emelgenc&lﬁslation was apg;g\rr:d by the co in December 1982. This legi
lation, P.L. 97-4b5, allowed the tary of Health and Human Services to slow the
flow of cases sent to State agencies to take account of the backlog of cases and po-
tential staffing difficulties. In addition, face-to-face evidentimzehearings were man-
dated at the reconsideration stage of appeal for terminated beneficiaries, effective
January 1984. Under prior law, there was no requirement for face-to-face contact
with a decisionmaker prior to a hearing with an administrative law judge. Finally

the legislation introduced ents pendinf appeal. For the first time, termina
beneficiaries were granted the option to elect continued payments pending their
ap to an administrative law ag,l:gge.

y difficult problems rem , however, to which there were no easy or obvi-
ous solutions. For example, how do we protect individuals on the rolls who are se-
verely disabled and yet maintain the princit)le that people who can work must be
removed from the rolls? This, after all, was the underlying premise of the provision
in the 1980 amendments which mandates the 3-year review of continuing eligibility.
What is the proper treatment of people first applying for benefits relative to those
who have been on the rolls for many years? How can we ensure that this completely
federal program is administered in a nationally uniform manner? Presently, some
15 States are not proeessinﬁ elig'ibiligareviews and another 9 States are operating
under court-ordered eligibility criteria. Allowance rates vary widely among the
States. How can we ensure more accurate and uniform decisions between the levels
of adjudication? How can we ensure thorough and careful development of medical
and vocational cases?

The absence of quick or easy remedies has been clearly demonstrated on the
House side as well. The Ways and Means Committee has twice drafted legislation
for comprehensive disability reform, once in 1982 and again in 1983. The two bills
Eere widely different in their approach. Neither bill has been considered by the full

ouse.

Our efforts to develop comprehensive legislation in the Senate, which began in
1982, continued through the end of the session in 1988. Throughout October and No-
vember, in fact, I met frequently with concerned Members of the Senate, including
Senators Cohen and Levin. In addition, I met with Secretary Heckler and
Commissioner of Social Security, Martha McSteen, and my staff met intensive
with the staff of 10 to 16 Members of the Senate, including several on this commi

tee.
We made real progress. The difficulties and oomf‘lexities were sizeable, however,
and we were unable to develop a consensus bill with the sttx{)port of tlliw administra-

tion eJarior to adjourning. And on the House side, as I mentioned earlier, the House
failed to take up the disability provisions in H.R. 4170, which were approved by the

Ways and Means Committee on Segetg:ger 21.

I should point out that when it e clear in the final days of the session that
formulating a comprehensive bill with bipartisan support would not be possible, I
brought legislation to the floor that would have ensured that the gerovision allowi
payments to continue through appeal would not expire on December 7. The amend-
ment 1 offered would have extended this provision until June 7 1984hf'lving Con-
grees time to enact further legislation without penalizing those who would be termi-
nated from the rolls during the winter months. The amendment would have also
extended the vitally important section 1619, which allows severely impaired individ-
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uals to continue receiving supplemental security income and medicaid despite sub-
stantial gainful activity. This legislation was approved in the Senate by a vote of 80
to 0 on November 18, the House, however, failed to act on this legislation prior to
adjourning. An extension of these provisions must be top priority. .

ADMINISTRATION INITIATIVES

While there is no denying that there are serious problems in the disability deter-
mination and ap%eals process, I believe it is worth noting that many improvements
have been made by the administration over the past 2 to 8 years. Through a series
of administrative initiatives, positive steps have been taken in the area of both accu-
racy and fairness of decisions.

Among other important changes, face-to-face interviews have been introduced in
district offices for individuals preparing to undergo eligibility reviews; all medical
evidence available over a 12 month period must now be examined; more detailed
explanations of decisions are required; a larger prgsortion of the beneficiary popula-
tion has been classified as “permanently” impaired and thus exempted from the 8-
year review re(ﬂuirement' and a temporary moratorium has been placed on the
review of two-thirds of all mental impairment cases pending a revision of the crite-
ria used for determining eligibility.

I commend the administration for introducing these measures and 1 urge the ad-
ministration to step up its review of the workings of the disability program so as to

make further adjustments where warranted.

THE CHALLENGE BEFORE U8

We have a real challenge before us. Identifying the problems in the disability pro-
gram is only part of the task. Finding solutions that compassionately and reason-
ably address those problems is the other, more difficult task. We must find remedies
that do not revive the explosive growth that characterized the 1970s and thereby
jeopardize the solvency of the disability program. I feel confident that we in Con-
gress can meet the challenge.

I look forward to hearing the testimony this morning.

OPENING STATEMENT OF SENATOR JOHN HEINZ

I want to commend the Chairman of the Senate Finance Committee for schedul-
ing this hearing on the crisis in the social security disability program. I am pleased
to see that the distinguished Chairman of this Committee has assigned this tragic
problem the priority it deserves. ‘

I would like to bring to the Committee’s attention a recent judicial decision that
has direct significance for issues we are here to consider. Two weeks ago, U.S. Dis-
trict Judge Jack B. Weinstein ruled that the Social Security Administration has im-

lemented a “fixed clandestine policy against those with mental illness,” and or-

ered SSA to reinstate all mentally disabled New Yorkers terminated from the rolls
in the past four years.

Judge Weinstein'’s finding reconfirms what I have argued all along——the mentally
disabled have been singled out for unfair treatment by SSA, and the methods em-
ployed to determine their capacity to work are badly flawed. The unfortunate result
of this policy is that tens of thousands of particularly defenseless people have been
forced through a lenﬁthg, anxiety-ridden review and appeals process, and all-too-
many have been cruelly denied benefits.

The decision in New York stands as just the most recent of a long series of desper-
ate state and judicial actions to Brotect the disabled from what has become a nation-
al tragedy—the continuigg eligibility review process. Currently, more than half the
states have either declared moratoria upon the reviews, are under court order to do
go, or conduct reviews under standards that differ from those of SSA. Responsibility
for the disability %rogram does not lie with the states or the courts, however—it is a
Federal problem that only Congress can resolve.

The social security disability program needs to be completely overhauled. We have
a schizophrenic review process that takes away benefits with one hand and gives
them back with another. We have a method of re-examining eligibility that does not

ield fair or realistic results about an individual’s capacity to actually work. We

ave purged the Federal rolis only to shift the expense of caring for the disabled to
state and local welfare programs, emergency shelters, and state hospitals.

To comprehensively reform the disability program we have to accomplish three
things. First, we have to institute a medical improvement standard to protect people



4 .

who came on the rolls when different evaluational criteria were in lxceé:.x;d ghift

the burden of proof of contin eligibility from the benefic to nd, we
a tempo: uﬁ:gratoriumtyon all reviews ofiathrye mentally disabled,

hayp to im

pex?ding remn of the method through which their eligibility is determined. We
also need to require that a qualified paychg‘l:ﬁint or peychiatrist perform the medi-
cal assessment of mentally impaired beneficiaries. Finally, we have to bind all levels
of the disability decision-making process to .:ne set of uniform standards, defined in
regulations, and open for public inspection. Unly these reforms will adequately re-

construct the disability program.

Mr. Chairman, we have witneesed the disastrous effects of the continuing disabil-
ity investigations for three years. Sound legislation to end this carnage is available
in both the Senate and the House. It is time for swift and decisive action.

OPENING STATEMENT BY SENATOR DAVE DURENBERGER

Mr. Chairman, I am pleased that our committee is addressing the important issue
of disability reform, to(ray I was disappointed that Congress adjourned last session,
before enacting comprehensive reform. :

The continuing cﬁsability investigations, mandated by Co: in 1980, has
become a major concern for 80,000 esotans who are severely disabled. The im-
portance of this issue is illustrated in a letter I received last week—I quote: “I am
extremely dismayed and frustrated to know that our elected leadership has chosen
to dally over these amendments for the past two years. In the meantime our most
vulnerable citizens are again the victims. How much longer must they endure

having their benefits denied or terminated.”

These people have a n'%}.lt to be dismayed. Our efforts have been dismal fail-
ures—Committee Print 98-93, indicates that 421,000 persons have been terminated
by State agencies under the supervision of the Social Security Administration. Over
half of those cases which have been appealed to an Administrative Law Judge have
been reinstated. There has also been a ateada drop in the number of allowances of
st the ooy ety —the suffering that many benefic

concern 18 co e —the suffe many benefici-
aries and their families endure because of the loss of benefits. As a result of the
review process we began in 1980, thousands of disabled individuals who should not
have been terminated in the first &laoe have been forced to live, for an average of ¢
months, without necessary benefits—both the disability payments themselves and
the often eq important medicare eligibility.

So eerious is problem that the States are starting to take the administration

of the program into their own hands. Several States have im moratoriums on
by the Social Se-

the contin reviews, refusing to %r:ceas the céses sent to them
curity A ation. Other states have adopted their own standards to determine

ehfnb' ibility.

t is time to rew that the 1980 continuing disability review process has been
a dismal failure. e the original intent should remain unchanged, we must
change the process by which we carry out this intent—we need comprehensive
reform or our current process. In addition, as a cosgggsor of S. 1787, I want to stress
the need to retain ons 1619 (a) and (b) of the Social Security Act, which allows
continuation of benefits of Medicaid without regard to earnings and enables persons
with developmental disabilities to become productive workers and tax payers with-

out losing much needed support.
We need to address these issues, and today is our ogfortunity to provide needed

en
reform in order to ensure economic stability to the ed of our nation.

OPENING STATEMENT OF SENATOR CHARLES GRASSLEY

Mr. Chairman, I would like to exazl'esa my & ghreciation to the chairman in sched-
uling this hearing so shortly after the start of the second session of Congress. Con-
gress was unable to reach agreement prior to its recess last year, and I feel these

earings are the appropriate place to consideration of the options available to
us which would correct shortcomings in disability insurance progra&. .

mmissioner

This is first opportunity to hear from the distinguished Act
Ser McSt{ee d I want to welcome her to it‘igs committee. I

of Social Security . n, an
feel it is critical that before the Senate acts on social security disability legislation,
we have the chance to bear what actions the Administration has taken and is pro-
posing to take to provide for a fairer, more orderly DI review program.
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All of us have heard from constituents on the problems and frustrations encoun-
tered with the on-going disability review pro‘gnram. While I firmly believe such a
review process is necessary to prevent abuses in the DI program, we have a respon-
sibﬂig to guarantee the judicious implementation of the review program. It is up to
this to fashion a fair and workable continuing disability review program.
In 1980 we adopted disability insurance beneficiary review to address the justifi-
. able concerns that many individuals were on the benefit rolls who should not be.

There was considerable concern over the lack of oversight on who was receiving dis-
ability. Certainly the implementation and administration of the CDR program has
left much to be desired. However, I do not believe we should let the pendulum of
legislative acti\éietg' swing too far back toward an abandonment of the CDI process. I
remain convinced we can craft a bill which can maintain the integrity of the DI
benefiwrogram, while providing for the disabled of this Nation in a humane and

ied manner.
t year I supported Senator Heinz in his efforts to secure adoption of a provi-
sion to modify the the CDR process as it related to mentally disabled beneficiaries. I
have also supported legislation to continue to pag.

Benefits to individuals terminated from the disability rolls during their appeals

rocess. Clearly, it is time to address the problems in a comprehensive fashion, and
want to commend my colleagues here today for their efforts in this important pro-

gram.
I look forward to hearing the comments and concerns of the wide range of individ-

uals and organizations who will testify today.

OPENING STATEMENT OF SENATOR DAviD PRYOR

Mr. Chairman, I have very mixed feelings about the scheduling of this hearing
today. In one respect, I believe this could be the first step toward much-needed Fi-
nance Committee action on a comprehensive disability reform bill. On the other, it
pains me to be reminded that another year has come and gone, and yet no substan-
tive action has been taken to correct the abuses that have continued in the continu-
ing disability investigations process for almost three years now. The opportunity to
once again focus on the disability issue vividly reminds me of the fact that these
ongoing administrative abuses translate into very unnecessary yet all the same very
real pagn and suffering for hundreds of thousands of individuals.

I hope that the Co ’ inability to extend the temporary, stopgap benefit provi-
sions which allowed for the receipt of benefits through the Administrative Law
Judge level, and the subsequent moratoria imposed by the state and Federal govern-
ments, has sent the clear m e to my coll es that our Federal disability pro-

am is no longer in existence. I want to stress here that a mere extension of bene-

ts will not solve the problems which we have, to date, allowed to get completely
out of hand. I hope that Governor Clinton, my good friend from my own home state
of Arkansas, will be able to tell us what problems will remain for the states should
we fail to legislate changes affecting uniform standards, the evaluation of pain, mul-
tiple impairments, and in other areas.

It is my firm hope, Mr. Chairman, that your calling this hearing today represents
a sincere effort on your to determine what our next steps must be, and that we
will move toward a speedy markup of comprehensive legislation.

I am a cosponsor of both S. 476 (which was introduced by Senators Cohen and
Levin) and of the Senate version of the Pickle legislation, which was introduced b,
Senator Moynihan. I believe that both of these bills contain vital elements whic
would go a long way toward straightening out the problems within the disabilitg
prﬁram. I want to stress here that I have always strongly supported efforts whic
would eliminate the undeserving from the rolls of any government program, as, I
am sure, have most of my coll es. But the situation in the disability program
has reached crisis proportions, and it is now time to act.

In addition, Mr. Chairman, when this committee addresses this legislation, I sug-
gest we also look to the disability and supplemental security income rehabilitation
services programs. Rehabilitation services restore disabled beneficiaries to produc-
tive employment with complete job skills, as opposed to tossing them off the rolls
through an arbitrary and unfair review process. Restoration to employment and
subsequent savings to the trust funds is a much more constructive approach for
them, for us, and for society as a-whole. The Pickle legislation contains amendments
to strengthen the program (with a cost of less than $5 million) and I would like to
see this Commitiee consider and support similar legislation.
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As a final comment, I would like to express my deepest dissatisfaction with the
cavalier manner in which this Administration has dealt with the whole issue of dis-
ability, and with its approach to the workings of the Social Security Administration
in &neral. A full year ago John Svahn was nominated to be promoted from his job
as Commissioner of Social Security to the post of HHS Undersecretary. I strongly
opposed Mr. Svahn’s nomination, chiefly because of the manner in which he over-
saw out of the continuing disability investigations. He was confirmed on
March 8, 1988, and since that date the Senate has not yet received a nomination for
the of SSA Commissioner. I wrote the President last June urging that he send
the Senate a nomination and I find it unbelievable that this Administration has not
seen fit to nominate a Commissioner to take charge of an agency of such magni-
tude—one which at one time or another will touch the life of every single citizen of
these United States.

I am anxious to hear today's testimony, and most hopeful that we will soon be
working in markup sessions to develop comprehensive ility reform legislation,
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Date:

From:
Subject:
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DEPARTMENT OF HEALTH & HUMAN SERVICES Socis! Becurity Administration

Reler 0. gng Memorandum
January 13, 1984

Eli N. Donkar
Supervisory Actuary

Estimated OABDI Short-Range FPinancisl Effect of H.R.“170, as Reported by
the Committee on Ways snd Neans '

Barry C. Ballantyse
Chief Actuary

The attached tables present the estimated effects on the OASI and DI Tyust
Funds of the various provisions comprising title IX of H.R. 4170. Title X
relates mainly to the DI prograw and is essentislly {dentical to H.R. 3755
as reported by the Committee on Ways and Means on September 27, 1983. The
attached estimates, therefors, are similar to those presented in s series
of memorands issued by the Office of the Actuary over the past several
wmonths, vhich dealt with the esrlier bill, Bince the last of these
memorands wvas issued (by Richard §. Foster on October 20, 1983), it has
become desiradle, for s variety of reasons, to update and revise the
estimates., The attached tables include the effects of those changes.

Table 1 contains the estimated additional OASDI benefit psyments that would
result from the provisions of title IX of H.R., 4170. Tables 2 and 3
sumuarize the bill's financial impact on the trust funds by means of
various "fund ratios."” As discussed below, the sttached estimates assume

ensctwent of the bill on April 1, 1984.

The new estimates reflect the effects of (1) recent actual economic and
program experience, (2) an expanded interpretstion of the applicability of
section 901 of the bill, (3) a revised effective date for the
implementation of the bill, and (4) revised mwethodology. These changes
will be discussed in wore detail in the following sections.

" RECENT ACTUAL EXPERIENCE

e —————————————

The estimstes appearing in our esrlier memorands were all based on the
econowic and program assumptions consistent with the alternative II-B
projections of the 1983 Trustees Report, issued June 24, 1983. It is now
spparent that in 1983 the economy performed better than had been
anticipated. At the same time, hovever, net program financial experience
in 1983 vas somevhat vorse than expected. ’

In order to take account of thess changes, we recently issued revised
estimates of the financisl status of the OASI and DI Trust Funds under

- present lav (see November 16, 1983 memorandum by Richard 8. Foster).
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Table 2..~Lstimeted aseste of the OASI and D! Trust Funds ot beginning of year, sxpressed as & percentage of
sxpenditures during yesr, undsr present lew end under H.R, 4170 & nnmd » the Comnittos on :n m:"nn

- , 5

Risability Ireucance Trvet Fund:
Prosont low, oo shown §n the 1903 Trustees Report.ccssserssresroserosss 135 308 328 295 208 308 )e8
Prosent law, revised for recent econoaic end progres experience

13 b} 2% 20 17 16 21

(lnelu«n. offecte of uummum bl initiotives) 1/esccrisiovanes

HoR, mu, including ending of current State moretoris on COR

terainetions and repeyment of loans by OASI in 19892

e With section 901 “u.‘ to nov Cones ONlYsssssvsesncressessnuses 18 3 23 18 ] 4 [
=« With section 901 applied to new cases and pelor terminetiond..eee 13 n 17 [ -2 -7 «?

HR, A270, lwludm cnunq of Mmt State sorstoris on COR
tored ond repeysent of losns by OASI in 1983:

- With uetlen 201 npu-d £0 now cont® Onlyiececctcsroiissseninses 18
= With section 901 spplied to new cases and prior terainstions..... 1% n

Dlg-Age end Survivors Jreutence Trvet fund 3/s
Present Jow, 88 shown in the 198) Trustesd Repoftesssessrsancsrsrnsecas 13 20 20 22 13 3 ()
Prasent low, veVised for recent econoait end progrem experisnce
(including effecte of Adainistretion DI Initistives) y.............. L) i) 20 3 25 24 b}
Present lew, revised for recent sconomic end progres experience
(ineluding effects of Administretion DI initiatives) ]/, dut with
repaysent of DI loans irt 1985 (inetead of 1989 ).csscvsssrernnencnnnes

Qig-Age end Survivors end Dissbility Ineurence Trust Funds, cosbined: .
Present lew, a8 shown in the 1983 Truatees RePOFt.vesscsiacersosrerens 13 2 13 3 3] u »

Present low, revisad for recent economic and progrem experience .
(including effecta of Adainietration DI injtietives) 1/.veeservansees 14 ] 21 3] 2 3 3

31 23 %

33 0
20 » 1

1

-2

14 19 20 20 3 2 3l

H.R. 4170, including ending of current State murstoris on COR
terainations:
= With section 901 epplied to new cCas08 ONly.ccsrsrssesssnnsrcsnses 14 21 21 22 2% 3 30
== With section 901 spplied to new cases and prior terainstions...., 14 21 10 41 13} 2] »

See covering mesorandus and Novesber 16, 1943 wemorendum by Richerd §. Foster for details.
Estimates are shown only for gresent lew, sim.. H.R. 4170 would heve only & very ainor effect on OASI benefite.

1. Estimates shown sbove for the effects of H.R. 4170 sre based on the 1983 Trustees Report siternstive 11-8
aseusptions as revised in November 1983,

2. Under these sssumptions, the benefit incresse "stabilizer® does fot teke effect during the projection
period, See covering msmorendus end table 3 for further discussion of thie issue.

Sociel Security Administretion
Office of the Actuary
Jenuary 13, 1984
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Tobla 1.~sEutineted sdditional OASD] benefit psyments under H.R, 4170 e reporied by the Committes on Vays end Mesns

. (In nillions)} :
[111E f“ Total,
=
iﬁ Wedlcel 5-.».'-...?. e
Applind Lo now co808 1/iereerienrnncninnirsesnanrnnrccosees $30  $380 6470  $300  $3540 $1,920
260 210 160 1L,

Y T Y P TSR T

Applied to ptioe terwinatiom 3/, “0 »o 0
veessessersrvavessense 4 1,170 0 70 720 3,800

Subtotelaucvicraciressaennsreiese

T Y T TR XYY T Y}

”w0 Cuidaiines for disebdility determin:

Moitiple impaireents.e.ceuss sessverssiesssnscessenes () ) 10 10 20 (1)

MONCORDALILIVE WOTKusseuovssensteneasasisansearcsarnesssnss (/) ) ) Y 10 10
”l Woratorium wnd revised criterss for sentel fmpairment ceses.. (&) (&) (§/) (&) (V) (8/)
[} Focu-to«face svidentiney hoaring for COR reviowd.oiovsrerees  wo (3] 10 20 30 (]
[2}) Continuation of benefite through AL MAPIND v ievsrarseercaes 6D 0 130 150 1%, 40
”" Qualificstions of certein medicel professlondlecicivivevrreee (¥) ) 10 20 20 L]
”s Reguistory stendards for conaultetive exeme.ccvsiscssssnannes (/) () (YY) (Y) (3 )
21 Unifore stenderde for disebility determinations.icevecscennes (Y) ) ) (¥) (93]
” Complience with cortein court OFders.ciuerssveeesnssesrannnes (/) (3/)  (3/)  (3/)  (3/) (3/)
” Revision to vocetions! rehabilitetion reimbursesent rules.... { ; [¢ 4] H ) N ()
[20) Advisory Council ond trisl workseesvossssonesorsnnnnoensssens { ) Yy )y QN )

2% Stalf atLOrNdYR.vascsrrvrsersarseriortnrssrevansrorsanivrecss
§/) Work evaluetion in mentel Jmpairesnt ceses...sesseeivesennese (3 (Y)Y ) Q) (M) )

Totsl before ending current Stete morstoris on COR terminationss
== With ssction 901 applisd O Nev coBed BAlY.veesrstrennisrsvenssessse 70 (3 580 650 130 2,%0
-« With section 901 applied to new ceses and prior terainations 2/..... 04D 1,280 o 840 910 4,730

Effect of ending current State soratorsis on COR terainstiond...ievseeese <10 -0 ()) - .- ’ 30

Totsl efter ending current Stets soratoris on COR terminations:
€0 »o 580 650 730 2,410

-~ With section 901 applied Lo New CoBOB ONlY.tersisercsrrnavcncnnennns
-« With section 901 epplied Lo new cases and prior terminetions........ 8 1,200 640 860 10 A, 640

17 Includes effect of spplying esdical lwprovement stendard to e)l ceses that will be pending & finel decieion of the
Sectetary & of tha sssumed enactmwent dete of April 1, 1964,

2/ Catisstes sssume thet pest COR terainstions would be reopensd and evalusted under the nev medical jmprovement stendard

and that reinstated beneficiaries would receive ratrosctive benefite from the month of tersinstion. Ses covering

sanorendun for & discuseion of this issue.

Coat of sevings less then 3 millien,
No cost is shown for this provision since exleting Adminjstration initiatives are supected to accomplish the seme

resulte under present lev, The financiel effects of the injtiatives are desctided in & mesorandum Dy Richard S.
Foster deted Auguet 1, 1963,

This provision has the potentisl to effect benefit costs substentielly, although such sffects cennot be estimeted
since they would depend on urpredictable court ceses and the subsequent ections of the court. As sn exssple, §f
future court cases wre to repsst pest decisions concerning the evaluation of pein, additional benefits of over

$1 billion could oceur during 1964-88 sa & result of this section.

4§/ This item is contained in the committes report only, and ds not sssocisted with s particular section of the blll.
1/ Includes $360 idlljon due to continustion of banefite diring sppesl for paat COR terainstions which are reopened and
evaluated under the nev sedicel d but ere not reinstated.

»

i

L4

1. Due ter the uncertainty concerning the effacte of meny of these propoesle, sctus) experiencs could vary
substentielly fron theas sstinstes.

2, Ustimstes shown for esch section alone (1) are based on the essusption that current Stete-initisted morstoria
on COR terminstions would greduelly phase out over the next 2.3 yesrs, end (2) exclude the effecte of
intersction with other proposals, Totsl costs for bill reflect such intersctions.

3. Cotimates are based on the 1903 Trustees Report alternative 11-8 sssusptions as revised in Noveaber 1983,

Socisl Security Adainjstration
Office of the Actuery
Jenuary 13, 1984

Notest
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vepayment of the OASI loan could delsy or prevent the short~term deficiency
problems for DI, but would have an offsetting, though relatively small,
negative effect on the OAS! financisl position. The overall effect on OASDI {o
indicated in the third section of tedle 2 which shows “trust fund retios” for

_ the combined OASI and DI Trust Punds.

EFFECT OF H.R. 4170 ON OASDI "AUTOMATIC" TRIGGERS

The vorsening of the financisl status of OASDI under H.R. 4170 could have
implications for certain “sutomatic" actions required under present lev. These
"automatic" sctions include, for example, the repayment of interfund loans from
the B! Trust Fund and the possible limitsction of future benefit increases under
the "stabiliser” provision of the Socisl Security Amendments of 1983, The
triggeriong of these "automstic" sctions depends on the finsncial etatus of 0ASDI
as measured by certaln "fund ratios" that are similar in concept (but not in
detail) to the ratios shown in table 2. The various triggers and their
operstion under our revised present lav estimates sre discussed in detail in the

November 16, 1983 memorandus cited above.

In table 3, attached, estimated trust fund ratios (under various applicabdle
definitions) are shown based on present lav and the law as modified dy

H.R. 4170, The results in that table, based on the updated slternative 11I-B
assumptions, shov that the bill would bring the 1984 "stabilizer" ratio even
closer t® the 15-percent trigger level. 1In addition, the lover "HI loan
repayment” ratios would further delsy the repayment by OASI of the HI interfund

loan.

Ae we have described in other reports, it is not possidble to state with
certainty vhether or not the benefit increase "stabiliser" provision would limit
benefit incresses in the near future under present law., On the basis of the
specific assumptions underlying the attached estimates, the benefit incresses
vould not be limited. However, it is clear thst enactment of H.R. 4170 vould

increase the likelihood of such limitations.

Wwith the exception of the revisions discussed above, the assumptions and
limitations on these cost estimates are consistent with eimilar restrictions
described in the October 20, 1983 memorsndum mentioned earlier. In viev of the
various qualifications, the attached estimates should be regarded only as rough
indications of the possible financial effects of M.R. 4170.

(o)
AN
Eli{ N. Donkar

Attachments: 3
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Such reopenings of: prior terminations would result in significant additional

program costs attributable to section 901 relative to our previous estimates,

which sssumed an gsseatially prospective application of that provision of the

bill. However, we recognize that there is same uncertainty sttached to the

outcome of attempts to have section 90! applied retroactively. Therefore, we

have shown separately, in table ], the benefit cost associated with reopening
_all CDR cases since March 1981 involving terminations. The benefit cost of the
" total bill is presented both with and without this additional cost.

EFFECTIVE DATE

In all previous memorands desling with H.R, 3755, {t was sssumed that the bill
would be enacted at the beginning of fisca) yesr 1984 (i.e., October 1, 1983),
However, since Congress adjourned on November 18, 1983, without acting on H.R.
4170, and vill not reconvene until late January, our esrlier assumption is no
longer appropriste. As mentioned earlier, for purposes of the sttached
sstimates, ve have assumed that the bill would be enacted on April 1, 1984,
This assumption prssents a small problem with respect to section 913, That
section provides for continustion of benefit paywents during appesl through the
Administrative Lav Judge level and is a continustion of a provision in present
lav that expired on December 6, 1983, For these estimates we have assumed that
the bill, if enacted, would provide for s retroactive application of section 913
to sll CDR terminations after December 6, 1983,

REVISED METHODOLOGY

The current estimates reflect several improvements that were not included in our
previous estimates. Pirst, ve have implemented scmevhat more refined techniques
for estimating certain provisions of the bill, Second, ve have improved our
basis for estimating the interaction among the various sections of the bill, and
between the bill as a whole and our present-lawv trust fund projections.

OVERALL IMPACT OF W.R, 4170

The net effect of the above items is to increase significantly the cost of the
bill over prior estimates, particularly vhen the cost of the potentisl reopening
of past terminations is considerad. Table 2 indicates the impact of the two
sets of cost estimates on the financial condition of the DI Trust Fund. As is
often done, the financial condition is eveluated using the customary “trust fund
ratio," i.e., total assets of the trust fund at the beginning of a yesr as a
percentage of outgo during the year. DI assets, in this case, do not include’
the $5.1 billion owed to DI by OASI! until that awount {s assumed to be repsid.

The DI “trust fund ratios" under the program ss modified by B.R. 4]70 indicate
that the DI Trust Fund would be unable to pay benefits on time beginning in
about ‘1985 (under the retrospective version of section 901) in the absence of an
early repayment of the OASI losn. {(Under the prospective version of section
901, the DI financial difficulties would be deferred until 1987.) An early
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In addition to reflecting current economic experience in those estimates, ve
took into account several specific actions. that are expected to have an i-pnet
on future DI progrsm experience. In particular, the nev preseant lav estimates
include the effacts of (1) & brosder application of certain DI administrative
initistives originally announced by the Becretary on June 7, 1983, (2) current
88A procedures for implementing the pre-effectustion reviev of 65 percent of DI
sllovances, and (3) a temporary continuation of the recent State-initisted

. moratoria on the issusnce of dissbility termination not{ces in coatinuing

disadility reviev (CDR) cases.

The finsncial effects of the first two items have been discussed in prior
memorands in this series (see August 1, 1983 memorandus dy Richard §. Foster).
The third item refers to the fact that certain Btstes, representing roughly
one~third of the current workload of CDR cases, have declared moratoris on the
{ssuance of some or all disability termination notices. Our nev present-lav
estimates incorporate the effect of currently existing Stste moratoria. We
sssume, hovever, that in the absence of specific lc{iclntlvc action,
administrative action would be taken to require nationvide uniformity in the
processing of CDR cases. Therefore, our pressnt=lav estimates sssume that the
current State moratoria would end over the next 2-3 years.

We believe that ensctment of H.R. 4170, or similer disability legislation, vould
result in the lifting of the State worstoris. Thus, slthough the specific
provisions ef the bill wvould increase DI benefit costs, the ensctment of

H.R. 4170 vould have an indirect effect thst would tend to reduce such costs.

We have reflected this probable indirect effect in the estimated total benefit
cost of the bill, as shown in table 1. Estimates in table | for each provision
of the bill, hovever, are shown relative to present lav (including the gradusl
phase-out of the State moratoria)., This convention has been followed so that
individual provisions can still be evaluated on a stand-alone basis, if desired.
We believe it is unlikely that the morstoris would be lifted in response to
enactment of any single section of H.R. 4170 (vith the possidble exception of

section 901). -

gno;ncnvz APPLICATION OF SECTION 901
Sectlfon 928 of the bill states thst thesa awendments "...shall apply with

respect to cases involving disabiiity determinations pending in the Department
of Health and Human Services or im court on the date of enactment of the Act, or
initisted on or after such date." This lengusge could be read to include
certain pending and enticipated class actione in which the courts could be ssked
to require the Secretary to apply a wedical iwprovement standard retrosctively.
Court decisions coming from such suits could force the reopening of cases
involving terminations under the CDR process, possibly as far back ss March

1981.
We believe that a number of such court actions would oceur and could require the
reopening and reevalustion of s large number of cases under the new standards in

section 90l. furthermore, full rights to appesl could be available in such
reopened cases and reinstated beneficiaries could receive retrosctive benefits

from the month of termination.




18

Teble J.oeotimatod OASDL *trust fund reties® under present low and under W.R. 4170 us reported by the
Comnittos on Veys ond Meera, calondar years 1943.09

OASDY “contingency® tesstve OASD! "stobilizer” OASDI “repayment®
H.R, 4170 with section H.R. 4170 with ssction KR, 4170 with section
L] nov cooes nev comes

Colondsr ~ Present nevceees  ond peler  Present nev osss  end prior  Present new ceses  end prior
oL, A _oly  Setelretions s _enly . tereiretiore  _dew . __ooly . fereiostions

1943 1.9% JUR .5 — - ~— 13.0% 13" 13,0
3L I na 20.7 0.5 8.5 15.7% 15.0% 137 13.6 1.0
185 0.9 20.7 20,0 146 L 3.4 158 13.1 1.2
1986 n.y 1) n3 169 16,8 15.5 17.0 6.6 15.7
" u.2 .4 ne 9.3 18,5 1.3 17,8 .1 6.9
1908 3.1 n,? N na n) 20.1 D9 n.4 n.1
199 N 30.0 e N 30.0 ne »y 32,0 30.6

U Aswsts ot beginning of yeur ({ncluding outstending balence of eny losns from HI snd sdvance tex trenefer for
January) as 8 percent of outgo during year. This is the normel definition of truet fund tetio as umed to evaluste
the financial condition of & trust fund, See teble 2, for exmple.

3/ For 1983 and leter, squale sesets ot beginning of yeer (gxcluding outstending balence of eny losns from HI but
inclyding sdvance tex trenafer for Jewary) oo & percent of outgo during yeer, For 1984, the meset figute used is
o6 of the end of 1904, 1f this ratio for any yeur felle below 13 percent (20 percent after 1988), the sutomstic
benefit incresse effective for Deceaber of that yeat i based on the lower of the anoual wege index incresss of
third quarter P incremse.

)/ Asseta &t daginning of year ({nclvding outstending balence of any loens from M1 but gxglyding edvence tex transfer
for Jenusty) ob & percentege of outgo during year. Assete in eucess of 13 percent of outgo must be used to repey

sny outetending HI losrs,

Notest 1. The above estimtes are based on the 1983 Trustees Report alternstive 11-8 sesusptiors es revised in

November 1963,
2. For wore details on trust fund retio definitions, refer to sections 112, 141, end 142 of Public Lew 98-31.

Soefal Security Adainistration
Office of th Actusry
Jenuery 13, 1984

81-964 O—84~—2
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BACKGROUND ON SOCIAL SECURITY DISABILITY
INSURANCE

Basic Program Facts

The social security disability insurance (DI) program pays
monthly cash benefits to 3.9 million beneficiaries; 2.6 million
of these are disabled workers: the remainder are spouses and
children. The DI program is financed entirely with Federal
revenues (a portion of the social security payroll tax--0,5% out
of the 7% employee tax) and all eligibility criteria are
established by Federal law. The program is administered on
behalf of the Federal Government by State agencies which are
fully reimbursed for any expenses incurred.

DI outlays in 1983: $18 billion

average payment for disabled-worker
family: $841/month

Eligibility

Under the law, disability is defined as the inability to engage
in substantial gainful activity by reason of a medically
determinable physical or mental impairment expected to result in
death or last at least 12 months. Generally, the worker must be
unable to do any kind of work which exists in the national
economy, taking into account age, education and work experience.

To be eligible for DI benefits, a worker must have credit for
“having worked in covered employment for a certain period of time.
Generally, this is satisfied if the individual has: (1) credit

for working at least one calendar quarter for each year after
1950, or if later, after the year in which he or she reaches 21,
.and prior to the onset of disability; and (2) 20 quarters of
coverage in the immediately preceding 40 quarters. (There are
-exceptions for younger workers and the blind.) Currently, about
99 million people are insured in the event of disability,

Over 1 million applications for disability benefits are received
each year by social security district offices, and in about 32%
of these cases, benefits are granted. The leading causes of
disability among new awards involve the circulatory (28%) and
muskuloskeletal (17%) systems. The average age of disabled~-
worker beneficiaries is 53 years.

1980 Disability Amendments

A number of changes to the DI program were made by the Social
Security Disability Amendments of 1980 (P.L. 96-265), enacted
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June 9, 1980. The provisions were directed toward: (1) limiting
benefits so that they would not exceed the worker's predisability
earnings; (2) increasing the incentives for disabled workers to
return to work; and (3) improving the administration of the
program to insure that benefits go only to those who are
eligible. ‘

The legislation was prompted, in part, by concern over the great
expansion of the program during the 1970’'s. Between 1970-1980,
expenditures on the DI program rose from $3.3 billion to $15.9
billion. The number of disabled-worker beneficiaries nearly
doubled between 1970~1978-~from 1.5 million to 2.9 million. The -
number of new benefit awards to workers and their dependents
peaked at 1.26 million in 1975. (Awards have since decreased--
there were 641,000 in 1982.)

Among other important changes designed to improve administration,
this legislation required the Secretary of Health and Human
Services to review the continuing eligibility of disabled workers
at least once every 3 years (except where the disability is
considered permanent, in which case review may be lesg frequent).

CDI Activity

Between March 1981 and October 1983, approximately 1.047 million
eligibility reviews were conducted by State agencies. Some
458,000 individuals were found ineligible for benefits, amounting
to an initial termination rate of about 44%. This rate has
subsequently fallen to 41% (as of FY 83). In about 17% of the
cases for which a reconsideration of the initial decision is
requested, the termination decision is reversed. Among those who
request an appeal before an administrative law judge, the
termination decision is reversed and benefits are reinstated in

about 61% of the cases.

Termination rates vary widely among States and jurisdictions. 1In
FY 83, for example, benefits were terminated in 18% of cases
reviewed in South Dakota and 67% of cases reviewed in Puerto

Rico.

Due to a number of recent court actions and actions taken by
States, on their own initiative, the CDI review process is not
being administered in a nationally uniform manner. Some 15
States are not presently processing eligibility reviews, and
another 9 States are processing reviews under court ordered
eligibility criteria.
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Igsues of Concern

Key issues raised by the eligibility review process include the
following:

(o]

The uniformity in decisionmaking and the basic standard of
disability from one stage of adjudication to the next:

the uniformity of decisionmaking from State to State, and
from jurisdiction to jurisdiction, and the viability of the
Federal-State arrangement for administration;

the appropriateness of current law and practice whereby
benefits may be terminated whether or not the agency is able
to show that the disabling condition has improved, but
nevertheless finds the individual ineligible for disability
benefits on the basis of ability to work;

the proper treatment of individuals first applying for
benefits relative to those undergoing review:

the proper treatment of beneficiaries already on the rolls
prior to enactment of the 1980 amendments relative to those
now coming onto the rolls;

the adequacy of evidence development procedures;

the heavy backlog of cases before administrative law judges
(228 cases per ALJ) and the length of time prior to appeal (6
months on average): and

the impact on the solvency of the DI program of legislative
changes when coupled with an underlying increase in allowance
rates and ongoing administrative changes, and possible impact
on the triggering of a reduction in the January 1985 or
January 1986 COLA for all social security recipients.
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The CHAIRMAN. We are here this morning to have a long awaited
hearing on social security disability insurance legislation. Before
we hear from the witnesses—and we are very queased to have three
of our colleagues here this morning—I would like to call upon
members of the committee for very brief remarks.

Senator Heinz. ‘
Senator HeiNz. Mr. Chairman, first I'd ask unanimous consent

that the full text of my remarks be put in the record.

I just want to thank you, Mr. Chairman, for holding these hear-
ings. These are not the first held by the Finance Committee. I
hope, however, it will be unnecessary to hold any further hearings
because we will be able to report and enact legislation.

We have a critical situation where literally hundreds of thou-
sands of people are being cut off the rolls unfairly on a program
that they have contributed to. This is an insurance program. It is
one of the three social security programs, and the one that oper-
ates in the black year in and year out. Indeed, if it hadn’t been for
the disability insurance program, we wouldn't have been able to
bail out the old age and survivors’ program to a position of solven-
cK. So this program is something people have paid for and people
should not be unfairly treated.

As a measure of that uafairness—with apologies to my good
friend, Pat Moynihan, who has also read this opinion, I will use his
States judge, U.S. District Judge Jack B. Weinstein, as a way of re-
iterating my concern that the mentally ill have been hurt most by
the continuing reviews. Judge Weinstein ruled that the Social Se-
curity Administration, and I quote, “implemented a fixed clandes-
tine policy against those with mental illness” and ordered SSA to
reinstate all mentally disabled New Yorkers terminated from the
rolls in each and every one of the past 4 years.

It’s very unusual for a Federal judge to interpret the behavior of
a Feder aﬁen by means of motivation. But I must say, Mr.
Chairman, that I'm afraid—it's my experience—that Judge Wein-
stein is correct. The Social Security Administration’s policy has
worked unfairly against the mentally ill, and many other groups as
well, and that policy must be changed.

We have a lot of witnesses here who are going to speak to the
specifics of that need, and those specifics are well known to the
members of the committee. .

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Heinz.

Senator Moynihan.

Senator MoyNiHAN. Mr. Chairman, 1 would just extend col-
league’s remarks on the decision b judge Weinstein who is the
chief i{udie of the Federal District Court in the Eastern District of
New York. This was a case brouﬁht by the Corporation Council of
the city of New York alleging deliberate wrongdoing on the part of
the Social Security Administration. Courts are usually reluctant to
assert with such vigor that an administrative agency has been de-
liberately disreg its own regulations and the interests of its
clients. However, in this case Judge Weinstein, a respected and re-
strained man, said that indeed there was a fixed clandestine policy
on the part of the Social Security Administration aﬁaéinst those
with mental illness. He said of the Secretary of the Department,
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and I quote: “the Secretary’s practices have violated the require-
ments of her own regulations.”

We are not just here to ask whether new laws mﬁht to be adopt-
ed, but whether existing laws are being violated. Mr. Chairman, I
want to thank you for taking this up. But there has not in my long
experience in these matters ever been a case where a Federal judge
ordered every person taken off the rolls by the Health and Human
Services Agency, the Administration’s people to be put back on the
rolls. That’s how vigorous this finding was.

Senator HEINz. Would the Senator yield? He didn't order all
people be put back on the rolls. It was the mentally ill.

Senator MoYNIHAN. The mentally ill.

Senator HeINz. Although a small number of the total ggpula-
tion—about 10 Fercent of those who receive disability—is about 80
to 40 percent of all those who have been terminated because they
can’t defend themselves. That is what is so unfair and cruel.

This Senate with the support of virtually everybody on this com-
mittee, including, I think, Senator Dole—I can’t speak for every-
body on the committee—supported an amendment, which I offered,
to place a moratorium on any further determinations regarding the
mentally disabled. Although that was dropped in conference be-
cause Jake Pickle wanted to handle it as a whole, the Senate is
overwhelmingly on record affirming, even before he made the
order, that Judge Weinstein is correct.

Senator MoyNiHAN. We will stop there because other colleagues
want to speak.

We have a court order stating that the Health and Human Serv-
ices Department is in violation of its own regulations.

The CHAIRMAN. Senator Long.

Senator LoNG. No statement at this time.

The CHAIRMAN. Thank you.

I would ask that my statement be made a part of the record. And
what I have tried to do in the statement is to recite what has hap-
ﬁened in the course of the past couple of years, the changes that

ave been made, the very intensive negotiations that occurred all
last year—I think with some 15 Senators, including the 8 that are
going to testify in just a moment here.

We do have some difficult programs. How do we protect the indi-
viduals on the rolls who are severelﬁ disabled, and yet maintain
the grinciple of people who can work must be removed from the
rolls? And I think some of these questions—and this was after all
the underlying reason for the change in 1980 by the Congress. And
I would hope that we can solve this problem very quickly.

I think the fact that we are scheduling this hearing in the very
first week we are here, I hope, keeps our commitment to the wit-
nesses here this morning, and the members of the committee, and
also on the House side, that we are going to move on this as quick-
l{ as we can. We have tried to develop comprehensive legislation. I
think we are very close to reaching an agreement. And I would
hope that the record that we make today will be a final record. We
hope to have a very intensive, exhaustive, complete hearing to
make the record, and then take action. And if we can all work to-
gether, it would seem to me that we can do that very quickly.
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So having said that, I will put this excellent statement in the

record.
Senator MOYNIHAN. Mr. Chairman, could I put portions of Judge

Weinstein’s statement in the record?

The CHAIRMAN. Sure.
[The prepared statement of Senator Moynihan follows:]
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STATEMENT OF SENATOR MOYNTIAN FOR SUBMISSTON '1'O
PHIS FINANCE  COMMPPEE' S HHARING RECORD ON

SOCIAL SECURITY DISABILITY INSURANCE

o share Lhe deep concern ol many ol my colloayues on this
Cominittee and in the Senaté, about the injusticos in the current
Social Security bisability 1nsurance Program.

Since March ol 1981, Lhe Social Security Administration has
reviewed the eligibility of more then one million recipients of
disability benefits; ncarly hall ol these beneliciaries, moce Ghoan
445,500 disabled vecipients, were Lerminhated at the initial
stage of the review process. Mentally i1l boneficiaries of
Social Security Disability, comprising nearly 25 percent of
all thouse reviewed and the group least able to cope with the com=
lex review process, were hardest hit. The experiences of the
mentally disabled were well documented by Peter J. McGough,
associate director of the General Accounting Office, in hearings
before the Senate Select Committee on Aying on April 7, 1983,

Mr. McGough reported that in a recent study of mentally disabled
beneficiaries, the GAO found that:
Man individuals had their benefits terminated despite
having severe impairments, and in our opinion, having
little or nor capability to function in a competitive
work environment. :

I should }ike to diroct the Committee's attontion to a
series of events in my own State of New York which offer compelling
evidence of the inequities in the current Disability redetermina-
tion process. These events underscore the need for prompt Con-

gressional action to rectify this situvation, and to restore the
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cradibility and inteyrity of the Social Security disability

proyram,

Since the inception vl the comprehensive review of
current disahility cases in 1981, more than 25,000 persons have
been removed from the disability rolls in New York. ‘rfen thousand
of these individuals were mentally ibl.  On appeal, #% poveont
of the mentally ill have won a reinstatement of their benefits.

Last July, Cesar A. Perales, Cammissioner of the Now York
State Department of Social Sorvices and the official resiponsiblo
for administering the disability program, halted tho furthoer
termination of disability beonefits in Now York until the U.8,
Department of llealth qnd Huwan Sorviees devaelops roamtmab o
standards for review. ‘I'o date, no new standards huvu.ucun
published. 1n the wmonths Fullowing Commissioner Perales!
directive, elaven other stibtes have Followed Now York's load.
Fifteen more states are aperating under court-order or other
medical improvement standards.

Commissioner Perales is u man who takes no pleasure in
overuling a department: of the United States Government. |ocan
assure you Lhat he would not take such action without the most
compelling evidence that it was warranted., Tn discharging his
responsibilities -~ as chief administrator of the State agency
serving the nceds of the most poor and vulnerable citizens of
New York, and as the agent of the Federal Government for the
digability program -- Commissionor Porales found himself in a

conflict. The New York State Department of Social Services

estimates that as many as 50 percent of all disability recipients
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terminated from the rolls wiill have to depend on State and local

public assistance progeans, The growimg evidenee thal the haash
mental illness standards usced by the Sccial Security Administra-
tion werce unworkable, incquitable, and clearly countercproductive,

led this Fine public Scorvanl 1o lwpoase a movalbotiwme on Lurther

Lerminaliong,
on February 8, L9877, Mew York Stobe and New Yook Ciby Fadoed
a lawsuit in the U,S. bistriclt Court For the kastern bistrict of

New Yourk, in Brooklyin. o Lhes suil , Ciby ol Noew York v. llecklor,

the City and Stake charged the Social Services Administration
wilh violaling Lhe Social Secuvily Acl, by Lmposing unlawlully
restrictive eligibility standards,

On January 11, 1984, Judge Jack B, Weinstein ruled thalt the
Social Security Administration had implemented a "fixed clandestine

policy againsl those with mental o llness.”  Judye Weinstein wrote,

Conrtes arvame thal profeciionnld -

sueh at doctors, bovyres und wanagers vesponsible for
fwpurtant poveenmwent fovtitutions uili culovee the Tuw with
sevupulous dwmpaviialivy gpud concevﬁ Lav the vighto of theiy
clients = = here thnfu cluiwming disability., ‘fhat l
prevumption of legalivy huv been vebutted by ovidenco of
devial of Lhe cighis uf,dihuhlud perLons upquiuucud in by
the professionals chavged witch assisting them, The veault
Vak purquuluvly Erugle o the dustuant cauu';ucnuuu ;f ite
devantating effect on thourands of wmentally 111 pcreodo

whose very divability prevented thew From cffectively .

confronting the syctow,
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Judge Weinstein has an outstanding record as a fair and

His upinion in this case is no exeeplion, )

thoughtful jurist.
quote from his opinion once aqain, and at some lenyth:

i
The tedoral goverumunt provides discabled pevions

bewefite thvough the Social Becurity Bivability Iuhuu.um‘!-
Fragram (S8B) und Lhe Supplewental Secuvily JTucowe Poogynm
';(SSI). Vudur both vtatutoeu, "diuugility“ P odetined wu 1 e
"inabilivy to ongage in wuy uubufuu(iul buialul avtivity by
veason of any wedienlly detevmivable physical or muuinl .
fmpatvment vhieh cah by expeetud Lo vousnlt in death wi which
hae lautad or can be vupreled to lust for a cunlinvous

peviod of wot lees than 12 woullu "

An dudividual "ohall he
doterwined to be wader o disabilivy uuly ifthin phyiical ur
wental imbn}vmunt v dmpairwents ove of such Geverity that
e {6 not only unable tu do hiw previous wovk but cnﬁnnt,
consideving Wls auge, sducation, and wovk expevionce, nnauaé

cdn any other kingd of tubitantial uuinfu\‘work which oxistu

in the national cconomy."

By vegulation the Becvetavy hus adopted & Elve-step

"sequantial ovaluation® procons to detorminog whethar

individunla == hoth opplicanto and vocipiunts == yro P}fﬁiﬁié

.
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: , A A :
fuv beneditu.  The procees 1w vunentially 1he e fur boih j

GEb aud LS claimante,

At the fivet ovtap, if vhe puveon do presuntly vngogoed
tu substantial uuiul"ul wetivity, he o €he Q6 dicqualilicd

from veceiving bhuevnelitn.

.

At Lhe wecond step, the .';ucrc:l.au:y muil debecrmine
whether the clafwant's gundirinn‘iu severn,  T0 not,
benelite wee donivd,

.

.If Lhe dmpaivwent in weveve, Lhe Secretary ae thivd
Lbep dedtvemiue \.'ha'i)n*.: i onwt the upplil;lnl werle v vgoala
the lietings of dwpadcwents sel forth in tﬁp Soeianl Svcurity
vepulativo, ‘ The ‘
listings conktadn pey pe dicabling fmpadvwents, If a perugn
mertn o egqoals Lhe Tivtiags, b oor o she P oenmritted te

baenefite,

1€ the claiwant docs not weet ov equal the listings,
the fourth step cequives an avscesavnt of the individual's
vesidual functional capacity (RFC) ond a detovwination of
whvbhev that copavity eonables the Tudividual to weet the

dewands of the work Le or the pevfovmed {n the past, I1f §t

doety Lhe dudividoal wvill wut be entitled to benelite,

.
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Fven 3F the ednimnut vcannob pestova bio ur ey pasd
work, the £ifeh otep éullu for o detevwination of whether he
or ehe can pevform vwork availoble throwgh Juba 7in .
slignificant nuwbevn in the unational ceonoimy . Thiae
supothment T¢ wade in Jight of vthe cluimant '6 vewiduat
functional capaclty, age, cducation uud work cxpuevivnce. A

dotevwination of putitlewent Lo henefitv abt vhiv pouintl is

knova at o "wedlcal-vocat iounl n)llovance "

ALl iqitinl dicability decioions ave wade by the Roew
Yovk Htate U&ficﬁ ufhﬁﬂnmi]iﬁy Beterminat ivun (ntuuu.uuu)
puvsuwant to a countvact betwveen the Htute and the Bocial
Sucurity Adwinietrvation (Y5A).  The caoke vecovd on any claim
ov veview {u cowpilod by o Yay disability analyst who
gutheve infovmution fvom the clatwant snd his ov-her

'

tvoating physiclane, vocial vovkera, and fawily wewbeyy,
Whoeve such inlormation inliunu(ficiunt, the digabilicy
«nalyn€ ic rucponnimlﬂ fuv prucuvving one or wove

concultutive examinacions fvow o contacting psychintrist or

peychulogiols  The conwultiag ductor preparev g report of

mental status folloving State ORDR's fwnstructionu,

The actunl puiyehfatviec wvoscerment of a clalwant iv then
made on the basiv of a veview of the file by o ttuflf

phytsician ewployed by State OWD, The veview physician i

divected Lo wee SS5A'c Poyehiabtvie Review Fovw (ov YQED™,
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form, ae it 6 often releveed to within 850 aud {Lu
agencies) to vecovd Wiv or hoer findinge on n nwuwerical hanin
In theovy, that fovw Jo decipoed Lo
voecovd thie rewults of anulysino of veviows peychintric
grawinationt.  Spoce {6 parovided Tor ausipgnment ol o

("

aumerival vatiug Lo coclo ol 17 component dtems in bheeg

wajor aveans in ovder to Torwulate u totad "fbychin[ric
Lupaicwent Rationg™ on o five puint scade, "oue™ beiug vorwal
and "five" o condivion which compelnv o Finding that the
Listings ave met,

Ratiugs

of three and fouv wrvv . ipecifically delined to indicale

neveve weatal (]}nppq vhich vevertheless does net weet or

vgual the Wearings of {wpaicments,

Vheve the vatings on the QED fovw «ve thvee ov fouy,

Fepnlatione cequive that the reviev physician sloo assens

the- individual claiwunt *n cenidunl Tunctiunal vapnuity,

,rwBuCOWu late 1982, 554 bad wo furwal veyuivewenls or Forme Ly

which to woke this wearnrewent, To date no tontvuetliono

have been prowslgated fudicativg hov this wuseoswent $o Lo

)
be wade, A forw  was anvidvd by S8A dn Yale 19072, hovever,

un which the physician §o divected Lo indicate ubelher Lhe
cladmant hat "Vimited™ or "yuliwited™ abilities to iwktadn

geven Gepavate weatal sctivities cueh oo "undgretand ,
. ‘ .

s . & s : ¥
Job dustvuetiono,™ "intevact with supervisoes and

.
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gocvorkevs," and "walntain coucentration amd attention."

Where the evidonce Foowm the wental shabun voaminnlive wal
,

othey dota ave fnconclunive, dnutvuctions Lrowm the LHA

Centval Office have vicopnized that a full=ocale "workshap
cvaluntion” of the claimant s anctunl work abilities in a

siwnlated vork o werk-like setting way prave helpful,

.

»

The plhysicion's KFC grsesnment 46 then veferved buack Lo
n disabilivy analyst ov specialiot, o ?tnto onh cuployeu,
Aftuy cunuiduriné the ¢laiwant's RFC, ape, expeviencoe, and
education, thic person decides vhether the elafwpot cnn
voturn to his Iovmur'wurh ov evagage i any substantial

painful nceivity,

= AL decivions by the State OBD ove subjeet to oa
Quality Ausovance Ruv}uw" by the Negioual and Centval
Officew of:SSA.' At the Regional level (Tlov 1), vaviews
ave conducted by the ruu{uu'u avalyuts und phyviciaone wvho
have power Lo vuvurnn‘nny State OLDL detuvwination, In avdoey
fa conduct the gunlicy uuﬁurﬁncu nusciewenl, BSA officials
have conducted snwple vevicun of Btate 0ODD ddturm{untiuGu un
o sublicient basde Lo vnsure, with whntithuf tontund i 95%
accuracy, that the unifovm policion of the Boclal Becuvity
Adwiniontvation ave being followed by the staten,

’

The tawe ovevaight function {0 purforwed on o highor

level by tLhe Cunlrnl‘pfficu of 88A In Waltiwove, Hovylawd to
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111 vavicws froJ Baltiwore nve both unalyzed and £ollowed i
veder Lo aveid the fnwwante of bureaveratiec "demer it o "
within the vysfvw,

Dre Gellev teutifivd that che tendards vellectod iu these
veviews constitute Lhe best souveen of guidance ‘Tor the
detevrmination of fninru divability claiwn, A
Povge vumber of vdtuinn fvow u higher level covsen Lhe
veglob and state adpinictvations Lo prewsiwre the vuvigw

phyviciant to confoim tu the Five Toam Bollinore.

Judge Weinstein's opinion yoes on to describe how the
practices and procedures of tho Social Sccurity Administration,
regarding the reviow ol the mentally impaired, have deviated

from establishod statutes and regulations:

Conteary to Jepal veguivemento, Lhe Nociol Hevavily
Adminictyation hae consivtently followed a poelicy which
presumes that wenlally divabled c¢laimants who do nui e el
or equal tha lintiﬁun nuuunuuril; rctnin.nufficiaut runiduhl
functional capnelty to du wtb Jeant "uuykillud vork."
Sequential cvuluution wnds without apscuning veusidunal
functional capacity ovr abilicy to engage in work. For
youngey ?ndividnuln (thuee wader 50 yoave 6} npu), -the .
prasumption of albility to vork is offuctively conclusive,
Fov oldur fndividuule (thore over 50 yeavu of apoe), the
presumption applive with uqual force and w§11 also voault in
u deninl of benefits unleis the claiwadt not only hao '

a severaly impaived RFC{ but also has extveme deficiencies
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fu the veher "voeationn) Factove”™ of vdocation ﬂyd wurk
expeviencu,  Thu weans of vulovcement of tho policy, through
intevnal wemaronda, vetucon, and revieve, hoe weant Lhat (hd
nffeugud Sép ov B8Y applicant ap vell an councel, voclal
wovkevs and adviveve fov a lung tiwe were nnaware of be

pristunce, .

Evidence at tfil|l‘|1'v!wtiu(| Lhnt ihis covert policy wan
followed éonciuunntly frowm 1978 until at least the varvly
wonths ol IRTRTRON Iu'{?ua the Secinl Sceurity Administreation
yivlded to pruosenece ta allow wmedical vocatiounl allovances -
for thowe uilhymentnl divabilitive, Fhe change van
!,.-;,«cip“i"l"" only after vhe l‘i.Hn;; ol (Qn’n Iln\u;ui‘l and afte
w preYiwinnvy injunctive vas ihuuvd';n Mvrumhu} 27, 1982, in

thae cuse of Meatal Health Aswvociation of Minnewota v,

iw

ehveiber, 54 Fo Buppy 19700, Hinn, 1982), aff'd.,  F.o2d_
(Geh Civ. 1983), The Hinuesula Court duclared Lhe policy
challenged in the inctant care to be $1lepal within the

Chivape Kepion of SSA.

.
. .

Evidence of the (ized clandestine policy upaingt Lhéuc
with wental illness is overwhaluing, In 1978, the New York
Office of Dicability Deterwinntions noted that vivtually all
of tho mental disabilicy cnses in whieh {t had allowod o
beanefite vpon wedicn), vueat funal uruunhﬁ had been vovevsed
by the Centval Offico’ of 854 uwpon Tier 111 roview., When the
Rew York Regionnl E5A olficiale falled to follow suit ia

Tiev 11 veviows, tho State scought clarification of the

81-984 O—84—38
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pulicy to avold belng caught between confiictiog Yovels ot
voview, The veoponuh fvow Baltimove was o very clear

proncuncewent that nllowances in cavus of wental disabidity

chouuld not be granted ondess the diutinge of dwpuiveents

vere wmol

The effucta of the eclovification ol policy were
doscvibgd at longth bf‘ur. Aune Gellav, Cummenting iu
paveicular uw a group of uwevevely 11V dudlvidunls who in hey
opinion clanrly could not work, wuhe ten&}f!nd Ehat her .
Cindings in Cavor of pranting disabildity hund(flu were
flatly aveveulud, ) ) Hhe
fucthor tesedfied uhe wndevitood: feam Tiew Thves veviews
that "in younger vevkervs wedical vncukiﬂuul alluvancen arve
not counsidevud vhen the lupaiveent {o bsychiétric."

Havvin Lachwan dtmllury testifivd that unl§ oldur
wovkove wore able to got wedical voqational allowancaes for
montal dkuordnru. “L'
ostiwated that tho offoct of E8A's :policy was to cuﬁ the

number of disabidivy oltuvances in puyechintvic cnius in hall

Dr. Haurdice Oeinaff -~ g consulting psychdauvvist with
the Btatu 0ffi{co of Pivability Detorminations who vas calloc
us o witness for the defeuug == confivwed thot prior to 198
he had never seon on #llovance of bonefits for a weatally

i1 younacr worker who did not weet the Metings; this vas

flespite the fact that he saw "many" cases wheve he and his
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dﬂlcuuuea did not thewsalvens believe that the e¢laiwant could

vavke Thivw vevult wade hio "woacowfoctable® since it did wolt
syvare with what b buew un oo doctor,

P Theodora Cobien, o wupervising
consulting puychiarvint for the Htate ObD, wimilarly
ablivwed Wi undevitanding of BHA policy that a mvdivu] 
vocatioual ulluuuncﬁ for u yuunger yorker should genccally

nuvevr agccecuy,

The distainful profvusional avtltude towards the
nsswaption of Baltiwore that these clufwants could veally
work d6 sownarived by the Fallowiag quotatione Crom the

vecord, Br. Anuwe Gellev testifievd that Baltimore wau

.

Lelling hev:

Somewhat Vike Candide 0 Lthe best possible world
these people can Find cwployment and cuctain . .
cwploywent, basicnlly they do have the capacity
in sowe fantasylund of getting and walntainiog
cwploywant,, L

Dy, Avthuy Heyerveon testified

in vepoard Lo §58A's Poychiatvie Review Fovm, that:

[ThHierve §v no vay you can Lake Lhe complex ol
liwwan bohaviovs vecorded dn the peychiatric
Distorvy, or weven g cummavy of u singlo
hoepitalizutions and nurvow it down ko 17 nuwbers
That dv wbiolutely Yudvicrous, 4nd {f you've
tvying to do it for dutevwination of one'p
capnelty tg work, I don't know §f e becowes wore
ov tesn Tudvicevun; bul it a illy notioun,
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The confidontinl policy waw vedfuvated buou sevies of

wnpubliohed Intevnpl wewornnda whieh vere civeunlated vithia

Lo

H8A Cvom 1979 thvowgh 1yB2, The wost fncviminating waa

fusvuud by Br, Jose Puig, bthew 8§8A's Acting Chief Counsuliant

in peyehiatvy, e wrote:

.

In the Mentn) Bivaevdevs, at least, o Total

_Pbyrhlutniv Twpanivwent vatiovg of Tess thao
significe the ability Lo cogape in SGA
[substancianl goinful activity) at the level of
untkillud vork or Wigher, Wheve It does not wen
that, the PRF [puyehiovvie voview fovm] is beduy
fwpropeviy weed,  Fhue, vheve the VRF §6 proper))
ewployed, o wepnvate KFC vobiog would bu
todundant wnd tantpwount to . giving double wulhht
to the towe cusu wspectn,

" ) "

This decument wvas §ssued dospite the

Geyguential evaluotion vegmlatiovas vhijch vegulve o Gepavale

diieiwent of RFC und ability to cugnge in aubstantial
gainful weeivity vhen o clatmwant hut o vevere twpoadveent (3

]
ov 4 vn the 5 puint ¢enled but doee nol weet the Vintingn
\ T

~

Although there 36 evidence that the sub yona pelicy in
ne longev du elfect, Lhe effucty ou those tevrminated ruﬁnin.
In additien, Noew York City und Btute vulfureg Hifficule

dewands on thedir soecinl worvicw ugencion, honpitala and

6l - - ~ 8
1elieve as o veswlt uf SKEA'G vayveptitions wndevwining of

Ll luu.\ ’

.
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This practice of sccrot memaranda, subjectivo standards of
evaluation, and illeqgal policy divoctives huas seriously under-
mined the basic integrity of SSA.

Judge Weinstein notes the particularly severe impact of
these clandestine policies, on the lives of thousnads of montally

P11 beneliciacios:

Despite the Foct thint wmany hnlfryin" Frow mental
1tllneca ave woll educated and way eveu bhave been vaployed ia
“the pant, deteviovating wental {l1lnesu fneveasingly fwpoive
abilicy to wark, ?ruununiu o pour, Ultiwately vork
becowes Twpousibles  This way be (vue dewpite Lhe abivuce of
setive dulwiione,  Hedication way cont¥ol delunions uwnd
bizarve belavioe, but gt the vame Liwe prowabe sympl ows
vhich wake o pavicul wuabile Lo vork,

) . One
vitness described thiv wn "1 ]he inability vo puevfovu
boehavier ns opposed to pevforming biwarre behavior,"

“

Othueve testified to the lack of corrulat‘anbbetuuon wn
ability of a wentally {1} poveon to pevform dally activitice

tuch as housohold choves and the ability to cope in a work

euvivonment,
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fhose swffeving fvow sehivophvanin have o pavrticularly
difficult tiwe coping with o vork situation:

The basle wnderlying sywptomolopy of the disense
1o o divovdey nlfecting nbilicty of nny kind of un
emational vesponse ko peouple, disovder of
ntteutdon, divorder of ecnergy omt donbidity ko
got wotivated to pgut wtartoed o + o« )
And you'lve left with thiw ruu!duu!‘pvynuu. Thia
pevion, + o d6 venlly unable ‘to sdetain o kind ol
activity for uny period of tiwme,

The wentally $11 ave pnrt‘cufurly valnevable 1o
bureaucvatic vrvors, Bowe do wat evan wadevetand ©he
commanicotions they .;uv;v" From S%A.

) Othere
nve afvald of the wyetew, o Even with Welp [r@m
tocial upvkars, many do not uppudl deniale oy Eevmivations.

An evvoncous tovwivation or deninl of benefits to o
wentally $1] peveon weans wave than that he or she will no
longer vecaive benefits., To wany it way woan a sovere
meddcal uughuuk. Byy Bewtvice Bravun testiflod that one of
huv patients whe had wot boon hospitulived for fiftoon yoars

vas ho&pitniiuod at w veuwult of the tvavwa of having

benelive cur off, Thiv §
. vle {y

ok oa unique cnee,
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Judge Weinstein's finding, that of illegal acts by the Social
Security Administration has actod illogally, oFffors tho mout
persuasive evidence of thic uryont need to reform the current

disability determination procuoss,

The Kocial becority Act and it yepolabions requive.
thee Gecvistary Lo woke a venlivtic, Pndividual nsevisment ol
canch clatwant's abilicy Lo enguge in substantial pgaiuful
uetivity, .

The cluss pleiuwiills did not vecvive that
ncsesswent,  On the contrary, S8A velivd on buvenucrvatic
instructions vather thau individunl atsesiwents and
ovevvuled the wmedical wpinions of its own consuliing
physicions that wany aof those whose elaims they were
fnitvuctued to duny could wot, $n fact, work, Physiciane
vere presiwred to r;uch "concluviona" contravry to Phelr own
professlonnl bellefo {n casep whove they falt, at Lhe vevy

Cdemst, thwat, gdditiond) evidence needed to be gathoved in the

Torm of o vealdutde work unsesamenl. The ruun]rjnr
Lidag

supremacy of bureauvcracy over professional nedical Judpnenty

md the flaunting of Published, objective standavds is

eontravy to tha tpivit and letter of the Soeial Bocurity Acy

“Uhe Secvatney'y prackicos have violated the

requirements of hey own repulacions.  Defondants have iynnrud

the five step sequential eviluation process by presuming
v T

that the failuve to weur listings at step theee on fudr of
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the process nuuumnniénlly pranslates into a voesidual
functional uupnﬁity Lo do unekilled work at nhupu fone nud
five., ‘the bureaueratic arsessment off runidnulrfuucuiunnl
rapacity 1f it was done at nll‘wnu-ruducﬁd.to a papey

charade wherae the B8A phyﬁiuiun~uumﬁlutnd o euvsory repork

or cheeked off a form kuowing the conclusion had to be that
the clatwit had the capacity for unekilled work. Hudiuul.
experts demonstrated to the cowrt that the symptoms and
vestrictions ‘of the listinps of Jwpairments do nob meanme an
individual's capacity for work ox his ov her ability to with-
‘stand the stress of even the least dumunhiuu work, A duenial
of benefits on the basis wetilized Ly the Secretavy is avbitvany
and contrary to the uskituke and yepulations. Although the
Bocretary way rely on rulemaking to vesolve clascos of isuues,

he vules as applicd way oot conflict with the statule,

. ., Because the Hucvebnry no longer fu folloving Lhe
illegal policy in ndjudfcnlina caket, Lhove {0 wo neced Lo
veach pladntiff'v contention that the i1legnl vule violated
the Adwinistrative Prugedure Act anmd Lhubk Lhe Bccratavy
should be vequived to bepin natice and compunt }rucuduvuu (X7
fwplowent a vegulution coveving tho dotevwination of )

vesidunl functionnl cupncity fov wentally disablod

{ndividualas,

Plaineiffu aluow allego-that the Suc}ctary'c policy
violates plodntiff cluis wewbevs' dun proces ;ighln. The
finding that the policy {5 contrary to the vocinl security

chatute, obviates the weed Lo veach the coustitutional i{ssue
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The Becewtuvy's §ltepgal poticy oo aflected all
cluvo wewbevs who have been dended, ov tevwionated frvow,
bewelite, A wat conceded by defendonts’ own witness,

adwindntrative Yav Judpens voutinely give grveat vedghe to Lhe

findiug oo vresidunl Tonctivant copacity vhich L Yeunered in
the }ucurd Ly the u&ulQ.nuunc;'ﬁ intevnal veviev phyoaician,
Testiwony of Ivuin Feieteuberg, Ty of Y9UI at 876, Had the
adwinistentive law jﬁd#vu known that the aneetiment of
vesidoad Tunclivonal Cn;ugity vaos wat bawed on the ductor'y,

profescional opindon, the vvsults in wany cavvs wipht vell

have been differeant,

The deelsions denying bewelite or terminabiog
hewelits wust be rnopupvd wnd determined by éhu Seeretany
wking proper uLundn;du. The nuuu}.ndmiuiutrutivu appenal
vighte will follow, In Lhe Interim the Seeretuvy will, Frow
the dute ol thin ovdere, veivatuate benelites ot aldl clans
wewhers untdd tho cluiwmant'v eligibilicy ia properly
detevmined by the Beerebtavy., Ho rebvoasctive benelive will
be avavded until the Secvetavy deturmines whothey por not the
inivial denial vas covveut,

)

0 ‘ v
This veliof ins within this court's rowcdial powers
under the Social Security Act. Clast veldef d6 avalloable in

actionn brvought under secction 205(g) of the Act.

(njunctive velief ioc aloo available,
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Intevim paywentoe ave aw
upprop;intc forw of velief for o prouceduval violation of the
totinl recurity statute,

(Lhu,$ucinl Security Actk does not "exelude
tha puugibility of intevim payments ovdeved by u court

ervredeing fLe vemedial pouer™)

. (ravereipn fwunnity does -
not bar award of vetvanctive benefivu; Kociul Bucuvity Act
epvvaton af u vaivoer of uuvuruiuﬁ‘immunily).- Hunwdowuas
Juvisdiction nlue u;lplui('lh uoallovanen of intevim benefite.

This wmemorandum and ordey constitutes a final:
Judpment, Rule S8, Fedoval Kulos of Ghvid Pfoauduru. e
embodies findings of fact und law. Rule 52, Federal.
Rules of Civil Pfocuduun.
The judgment is stayed for ten days to pernit
application fux'a'utay Lo ithe Court of‘Abpeals.

Judge Weinstein ordered concrete relief: - "the decisions
denying benefits or terminating benefits must be reopened and
determined hy the Secretary using proper standards."

This is relief in full accordance with the court's remedial
powers under the Social Security Act and, I might add, with
the entire American legal tradition. I would argue, however,
that only the Congress can ensure that this despicable situation
never happens again,

What happend in my State of New York is by no means anomolous.
Governors and courts throughout the country have assumed the role
of protecting the rights of the disabled. It is not time for
Congress to reassume its responsibility. We ought not abdicate

our responsibility and authority in this area.
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The CHAIRMAN. And we are very pleased to have three of our col-
leagues—Senator Cohen, Senator Levin, Senator Sasser—who have
been sort of the leading edge in efforts to make responsible changes
in the law. And I'm not certain just who is going to be first. Sena-
tor Cohen?

Senator CoHEN. I thought I might open, Mr. Chairman, and then
ﬁfld to Senator Levin to touch upon some of the specifics of our

1.
The CHAIkMAN. Fine.

STATEMENT OF THE HONORABLE WILLIAM S. COHEN, U.S.
SENATOR FROM THE STATE OF MAINE

Senator CoHEN. Thank you very much, Mr. Chairman. I might
follow on your remarks last evening by saying “Good evening.”

The CHAIRMAN. Ivté’ght. We only kept you 156 minutes.

Senator CoHEN. We do appreciate having the opportunity to tes-
tify before the Finance Committee. By now, I think, the statistics
are familiar to all of us. Since Mdrch 1981, when these disability
reviews began, more than 470,000 beneficiaries have been disquali-
fied by the State agencies which have been applying the Social Se-
curity Administration guidelines. Of these 470,000, more than
160,000 individuals have been reinstated after appealing those ter-
mination decisions to administrative law judges.

I think we have waited too long to remedy a clearly inhumans,
inefficient and inflexible system for deciding who is going to con-
tinue to receive disability payments. Now it has been said by some
opponents of our legislation that many of those receiving disability
payments are alcoholics, malingers, or both. And the facts, I think,
are just to the contrary. Senator Levin and I have had disabled in-
dividuals found by our subcommittee, such as a man who had a
shattered l.s]iwine in a full body cast, being denied benefits. A woman
involuntarily committed to a mental institution was also terminat-
ed from the program as were individuals with advanced multiple
sclerosis and a man in an iron lung. They are among those who
have had their disability terminated, receiving notices from the
?:cial l.S‘;ecurity Administration that they are well enough to return

work.

I was going to comment on the court case that has been men-
tioned by Senators Moynihan and Heinz, but there is another case,
Lopez v. Schweicker, which contains quite a list of those apparently
unjustly terminated. I will submit the list for the record. .

‘Let. me just touch upon a few. James Board, a 48-year-old resi-

dent of California who suffers from diabetes mellitus, ki%x(x)?' fail-
“ure, residuals of spinal meningitis, bone deterioration, bl clots
and fistulas, had his benefits terminated.

Wallace Dorsey, a 58-year-old resident of California who suffers
from severe brain damage due to ongoing strokes with blindness,
uncontrolled high blood pressure, and inability to remain awake
for sustained periods of time due to damage to brain cells, had his
benefits terminated.

Trinidad Lopez is a 43-year-old resident of California who suffers
from residuals of a brain tumor, residuals from brain surgery, re-
siduals from spinal meningitis, and now has renewed leakage from -
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his brain stem, which requires further surgery, yet his benefits
were denied. _

Ronald Minton, a 38-year-old resident of California who is cur-
rently a patient in a State hospital in Nebraska, suffers from para-
noid schizophrenia and epilepsy, but his benefits were terminated.

And the list goes on. I won't take anﬁ' more time to go through
these, but will simply submit them for the record to give you exam-

les of the types of cases in which benefits have been terminated
gecause of what I, Senator Levin, Senator Heinz, Senator Moyni-
han, and others believe has been a faulty review process.

What we have is a situation where we are striving for efficiency
at the expense of equity. In case after case we found that disabled
people have lost their benefits due to a paper oriented review proc-
ess, characterized by misinformation, incomplete medical examina-
tions, inadequately documented files, conflicting standards, and er-
roneous decisions. I think what we have done is we have resorted
to the computer, and we scan those computers; we've rounded up
the disabled workers in this country; we've pushed the discharge
button; and we have let them go into a free fall, into economic
chaos, which has resulted in some of them committing suicide,
others attempting to commit suicide, some of them dying from the
very conditions that the Social Security Administration said were
no longer disabling.

In a moment, I will yield to Senator Levin to go through the spe-
cifics of this comprehensive aggroach that we have been discussing
with the chairman for a number of months now. At times I believe
}ve have been very close to reaching an agreement upon the re-
orms.

I would just like to make the point that initially we were told
that there was a 20-percent problem; that about 20 percent of the
—geople who are recewin%esocial security disability benefits didn't

eserve them. All of us believe that we have to have periodic re-
views to make sure that those people who are on disability who
aren’t entitled to it are removed. But what we have come up with
is a 40-percent solution to a 20-percent problem. Forty percent of
those reviewed have been terminated. And then we force these in-
dividuals to go through a lengthy review process, which can last as
long as 12-to 18 months. Individuals who appeal were forced, prior
to temporary legislation which you hel to secure, Mr. Cfxa.\r-
man, to bear the expense of going through that whole review proc-
ess without benefits only to be reinstated 18 months later. That is a
fundamentally unfair system.

" Senator Levin and I have initiated legislation to try and bring
some sense of compassion to the problem, dealing with the reality
that we have to review these cases, but should do so in a humane
and truly fair fashion. )

I'm hoping, Mr. Chairman, that you will move quickly on this
bill. I think we all believe that the Government has a duty to be
just as well as efficient. But right now the disability review process

18 neither.,
Thank you very much.
e CHAIRMAN. Thank you very much, Senator Cohen.
[The prepared statement of Senator Cohen and information on

the Lopez v. Schweicker case follow:]
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STATEMENT OF WILLIAM S. COHEN

Mr. Chairman, I appreciate the opportunity to testify on urgently needed legisla-
tion, introduced by  Senator Levin and myself, which would reform the Social Secu-
rity disability program.

y now, the statistics are familiar to all of us: since March 1981, when the disabil-
ity. reviews began, more than 470,000 beneficiaries huve been disqualified by the
state agencies which apé)jly Social Security Administration guidelines. Yet, more
:hatni: 1l ,OOjO of these individuals have. been reinstated after appealing to adminis-

rative law judges.

We have wﬁted far too long to remedy a clearly inhumane, inefficient, and in-
flexible system for deciding who should continue to receive disability payments. Per-
haps we are numbed by the statistics and have forgotten the injustice inflicted on
thousands of disabled people. As a result of a flawed review process, severe hard-
;l&ifa have been imposed on the disabled. A man with a shattered spine in a full

K cast, a woman involuntarily committed to a mental institution, individuals
with advanced multiple sclerosis, and a man in an iron lung are among individuals
who have received notices from our government informing them that they are well
enough to return to work.

In desperation, people have committed suicide after losing their benefits, and men
and women have died of the ailments that the Social Security Administration had
decided were nc longer disabling. Even severely disabled individuals whose medical
conditions had actually deteriorated since they were awarded benefits decades ago
have been dropped from the program.

The problem is a review process that strives for efficiency at the expense of
equity. Witnesses at hearings held by the Oversight of Government Management
Subcommittee recounted case after case in which a truly disabled person lost bene-
fits due to a paper-oriented review process charactenzoci' by misinformation, incom-
plete medical examinations, inadequately documented files, conflicting standards,
and erroneous decisions. The General Accounting Office has testified that the mes-
sage ferceived by the state agencies, swamped with cases, is to ‘“deny, deny, deny,”
and, I might add, to process cases faster and faster and faster. In the name of effi-
ciency, we have scanned aur computer terminals, rounded up the disabled workers
in the country, pushed the discharge button, and let them go into a free-fall toward
economic chaos. .

The need for fundamental cha.milemin the disability reviews has been evident for
some time. Our failure to remedy thi Broblem has fostered contempt for the rule of
the law and has permitted injustice to flourish unchallenged.

In response to co ional inaction, the states have taken matters into their
own hands. Half of the states no longer follow the flawed procedures and criteria
mandated by the Social Security A ration. In a dozen states, inclu Maine,
the Governors have 1m?osed moratoriums on further disabilitg reviews, while other
states have devised their own standards for determining eh;fi ility or are following
court decisions that require medical improvement in a beneficiary’s condition before
benefits can be curtailed. y

Legislation such as S. 476 is required to end this chaos and to ensure an equitable
review process.. Senator Levin and I have indicated previously our willingness to
modify several provisions of our bill in order to reduce ita cost. Indeed, the amend-
ment which we offered on the Senate floor last November represented such an
effort. Today, however, I would like to cornment on S. 476, as introduced, because I
believe all of its provisions deserve the Committee’s serious consideration.

First—and fundamental to a fair system—S. 476 would require that the claimant
be given a clear and complete notice of what the review process entails. Although
the SSA has taken steps to improve its notices, this basic safeguard should be incor-
porated into the disability statute. Considerable confusion in the disability process
resulted from the agency}; early notices, which simply told the beneficiary: “Your
case is'due for review” to see if you ‘“‘continue to meet all requirements.” This
notice was misleading because it did not inform disability recigients that they would
have to prove all over again with new medical evidence that they qualified for bene-

fits.

‘Second, our legislation would require that the standards for determining disabil-
ity be issued as tions subject to public notice and comment. This provision
would accomplish t essential objectives: It would promote uniformity in deci-
sion-making by requiring all adjudicators to use the same criteria; it would improve
the quality and consistency of the standards by invelving the puirlic, including the
medical profession, in their development; and it would ensure that everyone in-
volved has ready access to the standards. An attorney in Maine who represents the
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disabled recently described the current criteria as ‘“secret” because the internal
agency guidelines used by state claims examiners are not available for public scruti-
ny and are so difficult for her to obtain.

Third, 8. 476 would institute a face-to-face meeting between the claimant and the
state m{iudicator to humanize the process and to permit a more complete under-
stan of the individual's capabilities.

Fourth, the cornerstone of our bill is the section which would establish clear crite-
ria for terminating benefits. The specific criteria in 8. 476 would clear the confusion
that shrouds the current review process and, for the first time, would provide
beneficiaries, attorneys, state claims examiners, and administrative law ju with
a clear understanding of the grounds for terminating benefits. The bill would estab-
. lish a general rule requiring the Social Security ration show medical im-

provement in the claimant’s condition before benefits can be ended.

There are, however, 8 c exceptions to the medical improvement standard in-
cluded in our proposal. These exceptions would allow benefits to be terminated if:

(1) The individual has benefited from advances in medical or vocational technol-

or therapy which allow him or her to perform substantial gainful activity;
2) Substantial evidence demonstrates that the individual’s impairment i8 not as
disabling as it was considered to be when benefits were first ﬁ_ranted;

(8) the initial decision was clearly erroneous or the result of fraud; or

(4) the individual has demonstrated an ability to perform substantial gainful ac-

tivity.
Azhough I do not oppose the inclusion of a “prior work” ex::é)tion to the medical
improvement standms. provided that it is carefully structured, 1 share the judg-
ment of the House Ways and Means Committee that anyone capable of performing
his or her prior work could be terminated under one of the exceptions already in-

cluded in S. 476 or the companion House bill.
Another provision of our bill would make permanent the continuation of benefits

nding a; to an administrative law judge. 1 ize that this is a costly pro-
gizion, anspse;l\ator Levin and I have in ca% our ees to sunset this pr%vio
sion after a reasonable le of tim

e.
To streamline the appmh process S, 476 proposes that the reconsideration step
eliminated so that claimants could appeal directly to an administrative law

udge.
) I am aware that the Administration, in response to legislation passed in 1982, is
moving ahead with plans to implement an evidentiary hearing at the reconsider-

ation stage of the a rocess. While I agree that a claimant should be seen by a
state examiner, I m ghat an interview at the initial stage is the best wayyto

achieve this goal. In my judgment, a reconsideration hearing is duplicative of the
h conducted b, aXministmtive law judges, and I am concerned that claimants

t disoouragei from aﬁpealing er to an ALJ. Also, whether they are fed-
eral or state employees, the hearing officers who will conduct these reconsideration
hearings :ﬂm-entl would not be covered by the Administrative Procedure Act,
which provides ] protections for administrative law 5udges to help ensure impar-
tial decisions. For these reasons, elimination of reconsideration altogether seems to

me to be a better approach.

8. 476 also would include lu‘:ﬂl:ge on in the statute. The Social Security Ad-
ministration’s lrmﬂatiom; req consideration of a claimant’s pain in reac a
disability dete: ation. However, for a time, the agency eliminated the evaluation
of section from the POMS, the internal guidelines which set forth the stand-

for disability decisions, saying there had been an “improper emphasis”’ on the
role of . I would point out that Federal courts have e importance
of pain in disability determinations for more than 20 years. Although new guidance
on pain has been reinserted into the POMS, our bill would provide statutory guid-
_ ance on evaluating a claimant’s pain to prevent future confusion or arbitrary dele-

tions by the agencivﬁ
o Flnaﬁgﬁl urge el?omnflittee to carefully examine tul;:e provisioxlxls ofitthe bill af-
ecting the 8 of issuing rulings on nonacquiescence when
with a federal com'pto d%sion but chooses not to appeal it. The implications of the
agency’s current a;;groach are t:ronbljn{i When the SSA issues a of nonac-
quiescencs, it, in e forces an identically situated claimant to go to court in
order to obtain relief. renders the administrative p pointless as the
tradi“bti ledlain%iv(il:ga} ﬁnmﬂ}m willcl;’ave tﬁ file ‘:i dmtriign ct ?i‘urt urt?:ﬂiifnzh%d adminis-
ve law judge follows the agency’s an ores the co . Moreover,
the circuit court opinions inag:hich &’e (gSA has a nonacquiesced have involved
r issues, such as medical improvement, which would have significantly altered

mﬂity determinations had they been followed.
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Mr. Chairman, I want to emphasize that I support periodic reviews of individuals
receiving disability. Since a worker does not have to be permanently disabled in
order to receive benefits, it makes sense to recheck beneficiaries from time to time
to ensure that only those who remain disabled continue to collect disability checks.
Workers who have recovered should go back to work. Period reviews also provide a
useful check against the fraud that plagues virtually every Federal pro?'ram.

But what we have now is a 40 percent solution to a 20 percent problem. The per-
centage of ineligibles was estimated to be about 20 percent when Congress passed
the 1980 amendments, but benefits are being terminated for twice that number.
Based on the administrative law judges' reversals of state termination decisions,
more than 160,000 mistakes have already been made, and that doesn’t include those
severely disabled people who didn’t pursue an appeal because they lacked the re-
sources, willpower, or understanding.

Government has a duty to be i’i’ust as well as efficient, and right now, the disability
review Krocees is neither. We should remember that the individuals receiving Title
II benefits have paid for this protection against disabling illness. This is not a wel-

fare program,; it's an insurance .
The legislation that Senator &35: and I have proposed would reform the disabil-
ity system to allow the SSA to eliminate from the program those who are no longer
bled, while protecting the benefits of the truly disabled. While Secretary Heck-
ler deserves praise for the administrative reforms she has implemented, it is clear
that legislation is still needed to rectify the fundamental flaws in the disability pro-
gram. I hope that the Committee will promptly and favorably report S. 476 or com-

parable legislation.
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From Plaintiffs' Declaration in Support of Motions
for Class Certification and Preliminary Injunctive

Relief.
Lopez v. Schweiker

CAPSULE DESCRIPTION OF DISABLED INDIVIDUXLS
RICHARD ALTON is a 36-year-old resident of Oregon who
suffers from permanent brain damage. His SSI benefits

llQVQ bOQn t.mn‘t‘dnoa..olf.O'cto'tto.0'..000.0000..00

JAMES BOARD is a 48 year-old-resident of California

. who sufférs from diabetes mellitus, kidney failure,

residuals of spinal meningitis, bone deterioration,
blood clots and fistulas. His S8DI benefits were
termigatod.............................................
GEORGE BRIMIDGE is a 54-year-old resident of
California who suffers from disc disease and mental
impairment. His 8SDI benefits have been terminated....
ROBERT E. BROCK is a 50-year-old resident of Arizona
who suffers from cerebral palsy., His SSDI benefits
have been teXrminated.......ceceeesssoesorssosssoscesons
OUIDA BROWN is a 59-year-old resident of California
who suffers from crippling arthritis, Her SSDI and
ss1 beneéits are being terminated.;....................
MICHAEL CARDENAS is a resident of California who
suffers from congenital retardatiocn, sensorineural
hearing loss, allergy and asthma, His 8SDI aqd [1:3 ¢
benefits have been terminated......seevscesncscsoscsess
WALLI CARLSON is a 4l-year-old resident of California

who suffers from a psychiatric condition and chronic

26

32

45

53

66
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alcoholism with accompanying physical residuals. Her

SSI benefits are being terminated.......eceoeuspsoenvess 83
JOSEPHINE CHAVERIN is a 62-year-old resident of

California who suffers from severe mental illness,
rheumatoid arthritis and various physical residuals,

Her SSDI benefits have been terminated......ccceeeveees 91
PEYTON J. CLARK is a 49-year-old resident of

California who suffers from hypertension, cardip-
vascular disease and a nervous disorder. His SSDI

and SSI benefits have been terminated..................102
KATHERINE COLEMAN is a 48-year-old resident of

California who suffers from hypertension, diabetes
mellitus, arthritis, bladder incontinence and a ner-

vous disorder. Her SSDI and SSI benefits are being
terminated.c.ovevecorenrcvvessceceosossrsessrevsseeaassl0B
CAMELIA COUSI&S is a 29-year-old resident of

California who is mentally disabled. Her SSDI and

S81I benefits have been terminated.,..ececveeeesevessas 114
MARILYN CROPPER is a 56-year-old resident of

California who suffers from hypertension, angina

pectoris, disc deterioration, ulcers and diabetes

mellitus with damage to her eyes. Her 8SDI

benefits have been terminated.....cceeveieeeternescncassa122
MARY R, DIAZ is a 6l-year-old resident of Arizona

who suffers from diabetes and arthritis. Her SSI

benefits have been terminated..cseeeceeescesriscasoeessal30
WALLACE DORSEY is a 58~-year-old resident of

California who suffers from severe brain damage due

81-964 O—84—4
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to ongoing strokes with blindness, uncontrolled high
blood pressure and inability to remain awake for

sustained periods of time due to damage to brain

cells. His SSDI benefits have been terminated.........l135

’I€> BERTHA EDWARDS is a 46~-year=-old resident of

California who suffers from severe nerve damage

———

from a work injury, high blood pressure, limita-
tion of motion and emotional overlay with a
history of suicide attempts, Her SSDI and SSI
benefits have been terminated, Her last forced
hospitalization for a suicide attempt was January

1983......----.-o-o--o.;--...oo.--.-o.....-.-...-...‘..140

\
/::B IRVIN EVANS is a 50-year-old resident of California

-

who suffers from diabetes mellitus with severe nerve
damage in both #rms, disc disease and blindness in

the left eye., His SSDI and SSI benefits were
terminated.cieeecsetcecccoosssrocncassssrsececsasssenssldd
17. ROBERT FEULNER is a 52~year-old resident of Arizona

who suffers from a back injury, diabetes, high blood

pressure, chest pains and depression. His SSDI bene-~
.155

fits were terminated...cvveeetercnnsnsnsanesccnnsennns
18, CLARENCE FIELDS is a 39-year-old resident of

California who suffers from hypertension, arthritis,

asthma and mental illness. His SSI benefits are

being terminated.....vccevvrerstonsronevnsvssssssnnaesslb0

19, CELIA FOOTE is a 36-year-old resident of California

who is mentally retarded and who suffers from
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hypoglycemia, arthritis and schizophrenia. Her SSI

and SSDI benefits have been terminated..........c..0...,165
JOSEPH G. FULLER is a 44-year-old resident of

Arizona who suffers from asthma and emphysema., His

SSDI benefits were terminated.......cecvverncenreseveasl?l
ROY E. GETSCHEL is a resident of Montana who suffers

from alcoholism, seizures, ruptured vertebrae,

thrombosis and arthritis. His SSDI and SSI benefits

have been terminated.....cvceevvevccenescncsvescosesseel?5
MARCELLA GIRARD is a 48-year-6ld resident of

California who suffers from thrombophlebitis,

degenerative disc disease, bronchitis, tumors and
nervousness. Her SSDI benefits are being terminated...177
RONALD GRAY is a 47-year-old resident of California

who suffers from mental illness, cirrhosis of the

liver, high blood pressure, residuals of bone

injuries, poor vision and a connective tissue

disorder. His SSI benefits aré being terminated.......182
HENRIETTA HAYNES is a 43-year-old resident of

California who suffers from recurrent anal stenosis,
recurrent bowel obstruction, resulting abscesses and
fistulas and bowel incontinence in spite of repeated
surgeries. Her SSDI and SSI benefits have been
terminated. ... .cceviriitienirrrotssrttrerresarscesees o187
JAMES HERRON is a 42-year-old resident of California

who suffers from hydradenitis suppurative with

extensive painful lesicns and draining abscesses,

His SSDI benefits have been terminated.......eeeeeees..198
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EARLENE HILLMAN is a S6~year-old residen: »f Arizona

who suffers from degenerative arthritie aud depres-

sion. Her SSDI benefits were terminated...............204
SHARON HILLYER is a 38-year-old resident of

California who suffers from rheumatoid arthritis,

Her SSI benefits have been terminated........coeveve...209
ROBERT HOFER is a 40-year~old resident of California

who suffers from disc disease and severe depression.

His SSDI benefits have been terminated...........e.....215
ELIZABETH HOLMES is a 40 year old resident of

California who suffers from epilepsy with both

grand mal and petit mal seizures, Her SSDI and

SSI benefits are being terminated......ceeoveveenseeess22
JIMMIE JONES is a 47-year-old resident of California

who suffers from disc disease and mental illness.

His SSDI and SSI benefits have been terminated.........229
EMMA J. KELLY is a 48-year-old resident of California

who suffers from a herniated nucleus pulposous -- a
herniated disc -~ despite three back surgeries. The
Social Security Administration tried to terminate

her SSDI and SSI benefits, but she won her hearing.....238
TRINIDAD LOPEZ is a 43-year-old resident of

California who suffers from residuals of brain

tumor, residuals from brain surgery, residuals

from spinal meningitis and who now has renewed

leakage from his brain stem which requires

further surgery. His SSDI benefits have

been terminated..ivirsveeieetrsososvsocanssssnessscssansee250
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MARGARET MARTINEZ is a 60-year-old resident of

California who suffers from cancer of the stomach

and intestines and who undergoes chemotherapy

treatments which cause severe residuals. Her SSDI
benefits have been terminated.......ccceeeesesccereesss259
SHERILYN MEACHAM is a 30-year-old resident of ’
California who is mentally retarded and who suffers

from epilepsy and mental illness. Her SSI benefits

are being éerminated...................................265
RONALD MINTON is 38-year-old resident of California

who currently is a pat?gpt in a state hogg};a;’;n

e cm e e

Nebraska., He suffers from paranoid schizophrenia

and epilepsy. His SSDI benefits have been terminated..273

36.

37.

8.

ENDRE NEMETH is a 51l-year-old resident of California

who suffers from liver disease, heart diseaso,.

residuals of heart attacks, kidney disorder, asthma,
arthritis and hypertension., His SSDI benefits have

been terminateq........................................286
Z0LA ORR ia a 39-year-old resident of California whé
suffers from residuals of cancer, recurrent pelvic
inflammatory disease, osteoarthritis and lymph-edema.

Her SSDI benefits have -been terminated.......cvse0uss..292
LOUIS ORTIZ is a 59-year-old resident of California

who suffers from diabetes mellitus with nerve

damage and crippling rheumatoid arthritis. His

8SDI benefits have been terminated......ccevvvevereeesa298

‘
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SAMUEL J. PARRISH is a 56-year-old resi&ént of

California who suffers from arthritis and hyper-

tension. His SSDI benefits have been terminated.......304°
JOHN J, PRESTON is a 57-year-old resident of

California who suffers from hypertension, angina,

3 vessel heart disease, peptic ulcer and arthritis.

His SSDI benefits have been terminated......seveeeees..309
ANITA PRbBERT, a resident of California, committed ‘
suicide on February 10, 1983, at the age of 49 years.

She suffered from psychotic depressive reaction,
hypertension, pancreatitis, severe electrolye and
vegetative disturbances, gastric ulcers, ankle

edema, tardive dyskinesia and heart disease. Her

8SDI and SSI benefits were being terminated............3186
LEON RAMBY is a 55-year-old resident of California

who suffers from severe back injuries. His SSDI

benefits have been terminated.................ﬂ........339
MARY RAPSON is a 38-year-old resident of Arizona who
suffe;s from hormonal dysfunction and chronic manic-
depressive illness. Her SSDI benefits were

terminated. ooeeressssonscssnsscnssssososncsnnssseosssa3dd
SAMUEL RUVALCABA is a 45-year-old resident of

California who suffers from a severe spinal injury,
bulging anulus fibrosis, His SSDI benefits have

been terminated.....icceiiieciicitttctesrtireretsesassss350
WILLIE SHAW is a 43-year-old resident of California
who suffers from chronic schizophrenia. His SSDI

and SSI benefits are being terminated......¢.cc00v00...358
“1G-.
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CARL H, SMITH is a 42-year-old resident of California

who suffers from chronic schizophrenia, His SSDI and

'SSI benefits have been terminated...c.eeeveeccocoeeess3b?

EMBRICK STOOT is a 44~-year-old resident of California

who suffers from heart digease, hypertension, a

nervous digorder and a respiratory disorder. His

SSDI benefits have been terminated.......ovveeceevessss3??
JOEL TAPIA ia a 38-year-old resident of California

who suffers from severe mental illness. His 8SDI

benefits have been terminated.....ecooveevevvecvccsss 386
WALTER TELPHY, JR., is a 55~-year-old resident of

California who suffers from disc disease, osteo-

arthritis and sciatica. His SSDI and SSI benefits

are being LOLMINAtEd, couveeersnoereoasenesasensssenesssd93
EDWARD TREZEVANT i{s a 47-year-old resident of

California who is mentally retarded. His SSDI and

881 benefits are being terminated...cccecveveseessscees 400
HERMAN TWAITE is a 40-year-old resident of California

who suffers from severe residuals of repeated back
surgeriaes and back injuries. His SSDI benefits

have been terminated.....cceeeevoverecsenvevsnscescosssdll
MICHAEL WALL is a resident of California who suffers

from chronic schizophrenia. His SSI benefits are

being terminated....eoeervirevectnsvrrcnnsvossrorvecnness 420
EDNA WEST is a 44-year-old resident of California who
suffers from chronic schizophrenia., Her SSDI and SSI

benefits are being terminated.....cevesnvrovrvesorssessd22

.16
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STATEMENT OF HON. CARL LEVIN, U.S. SENATOR FROM THE
STATE OF MICHIGAN

The CHAIRMAN. Senator Levin.

Senator LEviN. Thank you, Mr. Chairman.

I have somewhat mixed feelings in appearing before you today. I
must say that while I am delighted that the committee is holding
hearings, and I commend the Chair and other members of the com-
mittee for doing so, I can’t forget that it’s over a year, almost a
year and a half now, that we first started appearing before this
committee on this issue. There have been many negotiations
during this year and a half, but the injustice continues. Hundreds
of thousands of Americans have had their disability benefits, which
they deserve, terminated. Administrative law judges and courts a
year or 2 years after these people have been kicked off the disabil-
ity x&lls have come along and said those folks were unjustly re-
moved.

I'd like t» point our finger just at the SSA or the OMB—and
much of the problem does lie there—but I must say that Congress
has to bear itz share of the responsibility as well, because Congress
has not acted o correct what is obviously an injustice, an outra-
geous and clear injustice to hundreds of thousands of American
citizens who we know are being erroneously removed from the

social security disability rolls.
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Senator LEVIN. The motives of Congress were good. We wanted to
remove people from the rolls who don’t belong there. That is a le-
gitimate goal. We do not want people on the rolls who shouldn’t be
there. But, my God, with equal passion, we should want people on
the rolls who do belong there.

And just over this year and a half alone, we have witnessed
again tens of thousands of people being denied a benefit that they
faid for. This is not a welfare program. It is not a charity program.

t is not a gift. It is something that they earned and contributed to.
It is a trust fund to which they contributed.

This Government—and I'm not pointing m{ fti:dger at any partic-
ular part of it—but this Government has violated that trust as we
have stood and borne witness to these injustices. And it is time,
Mr. Chairman, to correct these injustices.

What we have now is chaos. Twenty-six States have told the Fed-
eral Government they are ignoring our laws. That the injustices
are s0 bad that now over half of our States have said they will not
abide by the social security regulations any lo:x&er. That 1s unprec-
edented. It may be unprecedented since the Civil War that so many
States have told the Federal Government that they will not comply
with Federal regulations.

The National Governors Association has written the Members of
the Senate in support of my and Senator Cohen’s bill. We now
have over 30 cosponsors of our amendment and our bill. The Na-
tional Governors Association is on record as saying the following in
support of our bill: “The manner in which the 1980 disability rede-
termination amendments have been it:iplemented has resulted in
large numbers of erroneously terminated benefits causing severe fi-
nancial and emotional hardship of eligible individuals.”

And, Mr. Chairman, I would like to ask the Chair at this point to
include in the record that letter from the National Governors Asso-
ciation as well as letters from Governors of a number of States, in-
cluding the State of Kansas. Governor Carlin has written one of
the most eloquent letters that we have received, pointing out just
why it is that Kansas is not going to abide by unjust rules that
have been perpetrated by the Social Security Administration upon
these reviews. '

Our bill, S. 476, contains a number of provisions. No. 1 it would
require the Social Security Administration to show medical im-
provement when they want to remove somebody from the disability
rolls unless they can show fraud or error in the previous allowance
decision or they can show that the person has benefited from a new
medical device or technique, or that the person based on new diag-
nostic techniques is less disabled than previously thought. That is a
reasonable apﬁroach to this problem. We should not be removing
people from the rolls because they have a new person working in
the office who has made a new determination, or they found a new
judge who has reached a different conclusion with no new evidence.

r. Chairman, we provide that the Social Security Administra-
tion keep folks on the roll where there are medical findings of
pain, even though you can’t show it on an X-ray. If there are medi-
cal ﬁndxnfs of the presence of pain, that should be adequate to
keep people on the rolls who were put there to begin with.
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We allow the Social Security Administration in this bill to con-
sider multiple impairments. Right now the Social Security Admin-
istration does not consider the cumulative effect of impairments.
They will not consider more than one at a time. What we say is
that you can look at all and add them together. The whole is not
greater than the sum of the parts, but for heaven’s sake, it ought
to be at least equal to the sum of the parts.

And, Mr. Chairman, we continue the payment of benefits
through the administrative law judge. This has been a lifesaver for
some. But it has run out because of the action of one Member of
the House, which 'stoixsped us from continuing the payment of these
benefits to the administrative law judges.

The CHAIRMAN. I think they can still bring that up though.

Senator LEVIN. That is correct. Through a technicality, the Social
Security Administration has continued it for a few months. But is

going to run out unless we act.,

But we are no longer able to simply say let’s just adopt some in-
terim solution; let’s. just continue these benefits for another 6
months while we look at it. We have been saﬁ'linﬁ this for a year
and a half. I must commend the Chair. I think the Chair has
worked beautifully with us and with members of this committee to
try to reach a conclusion which is just to the people of this country.
But we must end the moral and the administrative chaos which 1is
out there. And our bill will end that chaos in a reasonable w?{.
And I'm glad the committee this morning is taking up our bill.

And I thank you for it.
[The prepared statement of Senator Levin follows:]

STATEMENT OF SENATOR CARL LEVIN

Mr. Chairman, I have mixed feelings as I testify before this committee today.
While I am, of course ﬁlgased,that the committee is taking up S. 476 for considera-
tion, I can onl recall that it was in August, 1982—almost a year and a half ago—
that Senator Cohen and I a before this committee on the same subject. In
that period of time, tens of thousands-of severely disabled persons have suffered
through the anxiety inherent in the disability afpeals process—where they have
been terminated by the state disability services only to be reinstated by an

trative law judge or a federal district court.
The comments of one n who experienced this process are rather telling and

sound more like the w of a prisoner of war than of a disabled American worker:
Idsra&fhat no one has to experience the grief, pain, and humiliation I've felt.

r. Chairman, S. 476, which I introduced afong with Senator Cohen now has a
total of 36 cosponsors representing a broad spectrum -of support. Those cosponsors
are, in addition to myself and Senator Cohen, Senators Boren, Specter, Dixon, Ken-
nedy, Heinz, Matsunaga, Pryor, Glenn, Nunn, Kasten, Moynihan, Cocimm, DeCon-
cini, Lautenberg, Andrews, hwitz, Riegle, Huddleston, Hawkins, D’Amato, Pell,
Sasser, Durenberger, Quayle, 'lbon&,l Bumpers, Stafford, Cranston, Byrd, Metz-

enbaum, Chafee, Bingaman, and Sarbanes.
8. 476 is an effort to bring equity and order to the Social Security disability pro-

am. ‘
grAs my colleagues well know—from the reports they have been recei through
their caseworkers back home—something is seriouslly wrong with the administra-
tion of the Social Security disabﬂt;z program. Severely disabled persons who should
be protected b{ the benefits of program have been terminated in une:
numbers. The horror stories have proven to be not isolated examples but to reflect
the experience of tens of thousands of disabled people. And let me emphasize here a
fact that became obscured in the debate last session. The Social Security disability
program is an insurance program for our nation’s workers. It is not a welfare pro-

gram. Each employee contributes a part of his earnings to the Disability Insurance
trust fund. (Th& x% matched by a tax paid by the employer.) The workers of this
country count on this program as p ion—insurance-—against the unexpected

| p—— e e
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event of a catastrophic illness or accident. Eligible beneficiaries have earned their

right to this benefit. That fact makes it all the more important that in the adminis-

tratiolr;d of thliis prggram we take care not to deny benefits to any eligible, severely
applicant.

'%l:tt ﬁ:: riefly explain how we got into the shameful situation we are in today
wi program.

In 1980, Congress enacted into law an amendment to the Social Security Act
whicén"muired the SSA to review every three years the eligibility of persons receiv-
ing Security disability benefits. This was based on a concern that
me numbers of persons were recei benefits who were y ineligible to do so.

was a reasonable mna%ent initiative and one I endorse. It is the implemen-
tation of tl;lat ro\trision that created the chaos and hardship we have been hear
80 muc ut.
. 0 begin with, the reviews themselves were beﬁun prematurely—before adequate
planning, t , and hjrlng of staff. Persons who had never been reviewed before
were not ilven equate notice about what was expected of them and the of
evidence t :.{ were required to produce to retain their eligibility. But most impor-
tant, a8 was being sent from the national Social Security office that the people
being reviewed were to be held to very strict standards, and that any error hould
favor the SSA as s?é) to the disabled worker, More weight was given to a one-
time exam by a paid consultative physician than the beneficiary’s long-term
treating fh cian. The combination of these factors led to the unanticipated termi-
nation of 45-47 percent of the persons who were being reviewed— was over
double the number of terminations the SSA itself estimated would occur at the time
the 1980 amendment was considered and .

In 1982, support for the reviews began to erode as there were in ingly dra-
matic press accounts of the effects these reviewed were having on severely led
persons. Numerous congressional committees in early 1982 began oversight h
on the disability review process. House Aging held a hearing in May of 1982. The
Subcommittee on Overs&ht of Government Management, which Senator Cohen
chairs and on which I serve as ranking minority member, convened a hearing on
May 25, 1982, and heard testimony that should have embarrassed us all as public
officials, We heard the moving account of Mrs. Richard Kaﬁnwho described how
the disability review process forced her severely disabled husband to try to go back
to work, intensified the degree of his disability and finally was a causal factor in his
untimely death at the of 49. We had documentation from Mr. 's doctor that
it was his medical opinion that the emotional anxiety surrounding the review
ess contributed to Mr. Kaﬁ: death. That is a stunning accusation. And it is not the
only such accusation that has been made about this process.

ere were also hearings by the Social Security Subcommittee of the House Wa,
and Means Committee, the Senate Aging Committee, and, of course, the h
August of 1982 by this committee. Throughout all these hearings the testimony
been the same. Some has to be done to improve the way in which these re-
views are being conducted to restore order and fairness to the disability p: .

The congressional concern was complimented by a mwing number of cases in the
federal courts. Numerous lawsuits have been filed challenging the standards used
by Social Security for terminating someone from the program and to date some half
dozen federal courts have held that Social Security should have to prove that the
person’s condition has ed or medically improved before the person can be ter-
minated. But the Social Security Administration has a policy of nonacquiescence
which means it picks and chooses those Circuit Court decigsions with which it will

and refuses to follow those court decisions with which it disagrees. This' means

t although litigants were winning in the courts on the question of showing medi-

cal improvements before termination, these court decisions were not being applied
to other disability beneficiaries.

Two major class action cases have forced Social Security to change its procedures.
In the Ninth Circuit, in a case entitled Lopez v. Schweicker, the federal district
judge ordered Social rity to follow prior decisions by the Circuit Court and re-
guire a showing of medical improvement prior to termination. The judge has or-

ered the SSA not only to apply such a standard prospectively, but also to review
those persons who have been terminated over the past two years and apply the
standard retroactivelé.ﬁ%‘he SSA is eomw with that court order, but it is on
appeal to the Ninth Circuit. That medical improvement standard, however, is being
:gflied by the SSA only to persons within the six states covered by the Ninth Cir-

t.
In the Eighth Circuit, a federal district court ruled that the SSA had used an er-
roneous procees in reviewing the eligibility of persons with mental impairments and
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has ordered the SSA to review all E_iersons with mental impairments within the ju-
risdiction of the Chicago regional office who have been terminated without complet-
ing the full sequential evaluation process. That involves some 82,000 persons in my
state of Michigan alone.

In an effort to protect their own constituents, and to abide by the authority of the
federal courts, many states have taken actjon on their own to address the problems
in the disability program. At my last count, 17 states have imposed moratoriums on
the reviews of disability beneficiaries until Congress ga:aee a reform bill or the SSA
straitghtens the system out administratively or they have imposed their own stand-
ard for terminations, which include a sho of medical improvement or change in
the beneficiary's condition. Nine other states are under court order to follow a medi-
cal improvement standard.

On June 8, 1988, Secretary Heckler attetxg)ted to bring some administrative re-
forms to the disabﬂ’itif t;chogmm She instituted, among other actions, a partial mora-
torium on reviews of those with mental impairments and initiated a stud{ of the -
disability program. While her efforts were in the right direction, they were far from
solving the real problems which only comprehensive reform legislation can do.

When these reviews.started in Mvareh of 1981, there was no statutory protection
for the payment of benefits for these individuals while they were a;}peaging their
termination decisions. This was particularly troubling in light of the fact that over
two-thirds of the persons who tzgpealed their benefit terminations to administrative
law ju were being reinstated. The latest SSA statistics show that since March of
1981, of some 470,000 persons who have been terminated initially, 160,000 have been
- reinstated on appeal and 120,000 appeals are pending. &einigr the human traileidy
that was resulting from this process—persons were losing their homes, their ability
to purchase basic necessities, and even their will to live while the appeals process
dragged on-—Congrees passed last year an emergency provision which continues the
payment of benefits through ?peal to an administrative law ugge. That provision
expired on October 1, 1983, and we extended it to December 7, 1983, but unexpected-
ly failed to renew the extension before the close of the last session. The assumption
has always been that that provision was merely a sboé)gap measure until Congreas
could pass comprehensive reform legislation. Now we don’t even have that. But, be-
cause the SSA Xaf;s benefits for two months beyond the month of termination, and
because the SSA has imposed its own nationwide temporary moratorium on termi-
nations, no one has been affected lé{ﬁgur.failure to renew the aid-paid-pendi:g‘ provi-
sion. However, soon it will be a different story once terminations are again proc-
essed by the SSA. That is the deadline we now face on this legislation. )

We introduced S. 476 on February 15, 1983. We offered an amendment to S. 476
gﬁlJun; 2% Let me briefly describe, now, just what provisions are contained in this

and why.

(1) The bﬁl requires that before a person receiving disability benefits can be termi-
nated, the SSA must be able to show medical improvement unless one of the follow-
lng factors is present:

A) There was error or fraud in the previous allowance decision;
(B) The person has'benefited from an advance in medical or vocational technol-

og(é) New or improved tests or diagnostic techniques demonstrate that-the person is
less disabled than previously thought. : .
. The weight of court opinion sugoports——on the basis of procedural fairness—the
concept of medical improvement. Some courts have ruled that the burden in termi-

* nation cases shifts from the beneficiary to the SSA to show a ¢ e in the person’s
condition or a reason why the person is no longer found to be eligible; others simply
state that the SSA should show medical improvement. The SSA has refused to
follow these decisions.

Applying a standard of medical improvement as that contained in 8. 476 is only
reasonable and fair. When a disability beneficiary was initially allowed benefits,
Social Security was ooncludi? by its own stan and tests, that that person was
80 severely disabled as to no be able to do any job in the national economy. Now
Social Security has “tightened” the administration of the program and may glusdge
that same person, who has not experienced any change or improvement in or
her condition, as no longer being e%ible. Basically, the SSA is saying it chanﬁed its
mind; no other reason is necessary. I think that'’s wronﬁaand terribly unfair. Now if
the SSA can prove that the person was fraudulent in his initial application, or the
SSA committed an error in processing that initial claim, then the SSA should be
able to terminate that person even though the person’s condition has not changed.
Likewise, the SSA should be able to take advantage of recent developments in the

medical field. Thus, if there is a new davice that can better assess the extent of dis-
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ability or that can lessen the effects of the disability, then the SSA should be able to
require its use and take advan of the changes, regardless of whether or not the
beneficiary’s condition has in fact improved. An example of this might be the
advent of the strees test, which can now determine cardiac capability to a far t-
er degree than the standard electrocardiogram. 8. 476 allows for these exceptions.
But where these factors are not present and where the individual’s condition has
not changed, then the SSA should be required to stand by its gx:vious Judgment of
eligibility. Frankly, I cannot see how a person can legitimately be terminated unless

one of these exceptions applies. .
(2) The bill requires the SSA to consider multiple impairments in deétermining
whether or not a disabilit{ is severe or meets or equals the listings. This has been a
B:rtlcularly difficult problem in the operation of the p . In order to standard-
the judgements made on these disability cases, the SSA has restricted its inter-
pretation qeverit{vmand has precluded consideration of multiple impairments. If
one of the several impairments an individual may have does not alone, meet the
standards for disability set out by the SSA, then the person is denied benefits re-
gardless of whether or not the cumulative effect of all the impairments may, in fact,
exceed the sever:g of any single eligible impairment. That is simply unfair and un-
restrictive

Justifiably .
(8) The bill requires certain improvements in the administration of the reviews—
- better, more complete notice to the individual, the opportunity for a personal ap-
pearance with the state disability examiners before actual termination, and a thor-
ouﬂl documentation of the beneficiary’s preceding twelve-month medical history
with foremost reliance on the comments of the treatment physician r.s opposed to
the SSA ordered and bought consultative examiners. (

(4) The bill establishes by statute a standard for consideration of pain. Earlier
he%rought to light gross inconsistencies in the treatment of pain between the
state ilit&examiners and the administrative law judges-largely a result of the
SSA’s use of internal guidelines (the POMs) which were different from the a-
tions. The standard contained in S. 476 would allow for pain to be considered dis-
abling without f of a medical cause (as the SSA now requires) if there are medi-
cal findings of the presence of the . Numerous court cases have similarly held,
andlwillgladlyprovidethe()o ttee with those cases if requested.

(6) The bill would make the payment of benefits through the administrative law
judge stage permanent law. Since these benefits are frequently the only object that
stands between subsistence and poverty for many of these beneficiaries, they should
only be terminated when the administrative appeals process has been completed
and the decision of the SSA is final. Not only does a beneficiary lose his or her bene-
fits, he or she also loses the important Medicare coverage which helps the benefici-
ary obtain needed medical treatment. The termination of benefits is, therefore, a
m serious consequence and should only be done when the SSA prevails at the

level.
(6) The bill requires the Secre to either a or acquiesce in decisions of fed-
eral circuit co?rqh. This is a mﬁmm iuuel?pz‘l&enta:qdirect court order involv-
an entire class of le, the SSA feels free to ignore as to subsequent benefici-

es’ decigions of federal district and circuit co interpreting su tive law

except as they a| in the specific case being decided. Some believe that is violative
of thpe ﬁmdage:tg? rinciple of the i?i?m of powers as interpreted by the Su-

8e
reme Court in Ma v. Madison. WSSA replies that it has the responsibility
r a natio and can't respond to decisions with which it dis-
agrees in less than a national way. Were it to follow a Circuit Court decision on a
national basis, it would be thereby eleva the Circuit Court of $p to the
level of the Supreme Court. Because of the SSA’s ents and would be comfort-
able with some modification of this provision in the bill. The change I would propose
would be to require the Secretary of HHS to report all acquiescence and nonacquies-
cence decisions and the reasoning for those decisions to Congress. This is a very im-
rtant policy question—the extent to which a federal agency can ignore federal dis-
ct and circuit court interpretations of law—and one that implications govern-
mentwide. I can understand if this Committee does not feel it can fully respond to
the problem in just the SSA context. -

(7}) The bill requires that any standard for determining disability to be followed or
used by the SSA be made subject to goublic notice and comment and applied at all
levels of the administrative process, from the state disability examiners to the Ap-
peals Council. I was shocked todiseoverthatmaifiyofthe most important determi-
native standards and factors used by state disability examiners at the insistence of
the SSA are not published as regulations. One such example was an internal guide-
line or POM which listed 20 impairments as being ipeo facto nonsevere, m: if
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the person has one of these im ents, the person is deemed automatically not
eligible. Now 1 take issue with that standard sugtantively, but equally important, I
take issue with the process that allows such a standard to be used without public

lmowledﬁ. There really is no aweﬁ)table Jjustification for allowing standards of dis-
ability which so clearly affect the final outcome of the eligibility decision to be pro-

mulgated and made effective without public notice and comment.
r. Chairman, at last count 41,000 of the 44,000 lawsuits Yending ainst HHS
g

involved. disability claimants. In Detroit the figures are etaz.al and the

rcentages are growing. According to ﬂgum compiled by the Detroit News.
peln the lghgear ending June 1982, some 987 Social ﬂt{r cases were on the docket
in U.S. District Court for Detroit}—just under 16 percent of the total civil filings,

y June 1988, that number had almost doubled to 1,709 and represented one out of
four of the new cases coming into the court. In the first four months since June,
- Social Security disability appeals accounted for 85.5 percent of new cases at the fed-

eral courthouse in Detroit.
- By failing to enact comprehensive reform legislation to clean up this chaotic

system, Congress is unnecessarily burdening our already overburdened federal

courts,

The actions by the states, the enormous growth in federal district court disability
cases, the tens of thousands of persons who are terminated only to be reinstated on
appeal—these are facts which compel your Committee’s action on this legislation. .

must bring order to this administrative chaos, and for the welfare of those
workers who have invested in and placed their trust in this program to ensure them
against the financial loss of unexpected disability, Congress must act immediately.

Thank you for the opportunity to testify.

STATEMENT OF HON. JAMES SASSER, U.S. SENATOR FROM THE
STATE OF TENNESSEE

The CHAIRMAN. Since iou are here to discuss the same general
issues, perhaps we can hear from Senator Sasser. Then we can
have questions.

Senator Sasser. Well, thank you, Mr. Chairman. Let me express
my appreciation to the chairman and to the ranking member, and
~ to the committee for allowing us to appear here this morning and
express our views on the social security disability system reform.
I'm grateful, Mr. Chairman, for the efforts that you and this
committee are making in trying to resolve a matter which has
plagued literally thousands, tens of thousands, of disabled Ameri-
cans in every State in the Union over the past several years. And
I'm optimistic today that an effective, fair, and permanent solution
to the problem will be implemented in an expeditious fashion.

Now I think the timing of these hearings only serve to under-
score the importance of expediency. Senators Cohen and Levin
have been dihfgent in pursuing their reform efforts over the past 2

ears. And, of course, Senator Moynihan and Senator Pryor and
nator Heinz, members of this committee, must be a‘rplauded for
their efforts, stalwart efforts I might add, in this regard.

Now Federal disability benefits are an integral and essential
of the much discussed safety net. The distinguished ranking
member of this committee, Senator Long, over 25 years ago—that’s
a quarter of a century afo—-led in the fight for these benefits. And
the intent of the major legislative pro introduced since 1982
in the disability area have been to abide by the spirit of the disabil-
ity concept as it has been developed over the years.

We all know what the problem is. These proposals were made
necessary in large part due to the hastilacceleration of periodic re-
views by the A istration begun in March 1981. n, I might
say, 9 months before the Sgates were prepared or had been alerted
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that they would be in a position to be called upon to make these

reviews,

Now I don’t think any of us quarrel with the intent of the 1980
amendments mandating periodic reviews. If individuals are not dis-
abled or if they have recovered from their temporary disability,
then certainly they ought not to be receiving disability payments.

And I supported that legislation.
But we have worked, I think, a great injustice and a great in-

equity, and a most cruel ineguity, on many deserving disabled

Americans in this country. And I suspect that there is not a Sena-
tor sitting before this committee or on this committee this morning

that has not heard their constituents in their State in which the

cruelties and injustices have been outlined in great detail
In closing, Mr. Chairman, I would like to encourage this commit-

tee to take a look at the reforms contained in S. 2002, which was

offered by Senator Mlmnihan, Senator Pryor and mgself in October
of last year. Now this is essentially the Pickle bill, H.R. 8765,
which has already been examined, and already been passed out of
the House Ways and Means Committee, and the Social Security

Subcommittee. :
Let me end by saying, Mr. Chairman, something that we all

know here today. That we need effective reform and effective
reform now. And I'm greatly encouraged by the action that you,
Mr. Chairman, and your committee are taking today.

Thank you.
[The prepared statement of Senator Sasser follows:]

TESTIMONY OF SENATOR J1M SASSER

The primary focus of these h is to deal with an issue which is of vital con-
cern to more than four million led beneficiaries throughout the country,
namely reform of the Social Security Disabllie? Insurance program.

The problems which have -arisen in the federal disability program over/the &n
several w¥ears have given rise to deep concerns on the part of many of those in Con-
greea‘hdth respect tf thetiadequacy and f‘aiirneea of thef process itael&'l’his has
. prompted numerous legislative proposals and approaches for modifying the existing

administrative system. Amo: tge remedies whfc have been offered is H.R. 83765 by
Congressman Pickle, which is a comprehensive measure designed to reform the
review and apgaxl rocess, This legislation has been subsequenﬁ? introduced in the
Senate as 8. 2002 Ey Senators Moynihan, Pryor, and me. It is in -support of this

measure that I appear before this committee .
In short, it is my belief that a quick and effective resolution to the administrative

problems encountered in the current procees is imperative. Indeed, the timing of
these hearings sefves only to underscore the importance of remedial action on the
of Com. The magnitude of the hardships imposed by the current system on
eserving ility beneficiaries over the past three years has been well document-
ed and needs no er elaboration here. The process currently in place must be
reformed in a way that eliminates what has effectively become a purge of the dis-
ata:)ﬂity rolls. It is to this end that the committee must devote its energies in the near

rm.

To a great extent, the problems which have plagued the ility system over the
past three years are attributable to the decision towerate the implemen-
tation of periodic reviews in March 1981. The 1980 Disability Amendments mandat-
ed review of the disability rolls once every three years, beginning in January 1982, I
supported this effort and have no quarrel with the intention of the legislation. The
implementation of the provision, however, has worked to pervert the original inten-
tion. Such perversion has been &erecipitawd and exacerbated by the Admin-
istration’s decision to s up the review process some nine months ahead of sched- -
ule. This in effect caught the State disability determination units off- and ill-
prepared to handle the enormous increase in caseloads. The purge had .
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The federal disability program is an eesential and integral part of the govern-
ment's safety net to protect those persons who can no longer support themselves or
their families. The government’s commitment to this ideal has been strengthened
over the quarter century. The dlstixiﬁuished ranking member of this committee
ﬁa{ed a e role in securing the disability program and I admire his cipation

his regard. However, the time for comprehensive reform is now. We cannot sit
idly by and watch as thousands of deserving beneficiaries are systematically re-
moved from the disability rolls.

In December 1982, Congress H.R. 7098 which was a temporary approach to
the procedural prof)lema in the administrative system. This was the result of

months and months of negotiation and bargainlngl on the part of many Members,
" including myself, to realize reform of a system which was erroneously termina
beneficiaries at a rate of more than fifty percent. Upon passage of this legislation,
was clearly acknowled‘ged that the measure was temporary in nature and that effec-
tive comprehensive reform was needed.

One of the biggest disappointments of the first session of the Ninety-eighth Con-
gress was failure to enact comprehensive reform. Despite substantial pressure for
reform, the only action taken by Congress was a sixty-seven day extension of disabil-
ity payments through the appeals process. Such action o?g prolongs the inevitable:
% Kthxorgsto the disastrous policies and processes in effect prior to the passage of

The bill offered by Senators Moynihan, Pryor and myself contains important leg-
islative remedies to many of the most serious deficiencies in the current ayste?:
Among the provisions contained in our bill are the follo : a detailed medical im-
provement standard of review for terminations of disability benefits; the require-
ment of the Secretary of Health and Human Services in conjunction with the Na-
tional Academy of Sciences to conduct a study concerning the subjective evidence of
pain in determining disability; a provision on consideration o multéme impair-
ments; a moratorium on mental impairment reviews; permanent continuation of
benefits through the appeals process; tory stan for consultative examina-
ﬁon:?s m}d a gmuimment that the Secre comply with the decisions of the circuit
courts of a .

This legislation represents a comprehensive approach to a complex problem, a
&roblem, made more complex by the costs not ovr;iﬁ in dollars but in human suffer-

g. It is my sincere hope that this committee give the concerns addressed in
our bill through consideration and will act to alleviate the current administrative

deficiencies in a comprehensive manner.

ELIMINATE THE 5-MONTH WAITING PERIOD FOR TERMINALLY ILL

While immediate attention must be given to comprehensive reform of the disabil-
ity review and appeal process, another issue to which I would like to direct the Com-
mittee’s attention is the five-month waiting period for payment of benefits to those
diagnosed as terminally ill.

InA of last year, I introduced, along with Senator Durenberger, a bill which
would eliminate the fiveemonth waiting period for the terminally ill. This is a
matter which has been acted upon by the Senate before and deserves attention.
Dun.ng deliberations on the 1980 Dwag ility Amendments, the Senate adoixwd, b& a
vote of 70-28, an amendment similar to the legislation I have offered (8. 1786). Un-
fortunately, the amendment was dropped in conference with the House.

8. 1785 currently has thirty consponsors, The cosponsors cross both political and
ideological bounds. The bill stipulates that terminal illness be defined as a ‘‘medical-
‘ly determinable phﬁgcal imparement which is ex to result in the death of
such individual within the next 12 months and which has been confirmed by two
physicians in accordance with regulations of the Secretary.” By requiring that two
mxmicianfi ootx.xﬁrm the extent of the illness, the definition is necessarily restrictive

application.

As itp l:mrt'em;ly stands, disabled individuals must undergo a 5-month waiting
goriod before the receipt of their disability benefits. In act , however, the bene-

ciary does not receive his or her first check until the seventh month, since benefits
are paid for only the first full month after the waiting period. The waiting period
concept was ostensibly. d ed to reduce the costs of the m. Now cost-saving
measures, cularly in these times of e:glaodiniel“edeml udget deficits are cer-
tainly laudable, but there must be a line drawn between the benefits or reducing
ezmnﬁes and the costs in terms of human compassion and basic equity.
e no amount of mon:g can ever replace the pain of a termmax' illness or the
fears of imminent death, the ability to collect righfully owned compensation by
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virtue of a lifetime of contribution to the social security system can certainly work
to ease the financial hardships and burdens facing those in the last months of their

lives.

For those citizens who have paid into the social security m all of their work-
ing lives, who have contributed to our Nation through their r and who emctod
to collect retirement benefits, it comes as a rude shock at the most tryin e to
discover that their Government has found a way to save money by withholcﬁng bene-
fits for the first 5 months.

Sadder yet are statistics compiled by the Social Security Administration which
show that over the past 8 years, the average aerson who is terminal and disabled
will live for only 2% months after that djaﬁxoe )

For terminal patients with little means, the loss of income caused by the disabling
condition coupled with escalating medical expenses can be particular{i:nerous. It is
little comfort to know that the American Cancer Society estimates that 30 percent
of us will have cancer—855,000 last year alone. Two out of every three American
families will have cancer afflict one of their family members.

For families with little sa in this country, the financial hardships caused by
this disease and others can be lutely devastating. On average, it costs $20,000 to
die of cancer in this country.

When viewed in strictly monetary terms, the costs of our bill is large. The Con-

ional Budget Office unofficially estimates that the bill could cost from $200 mil-
on to $300 million per year. When viewed in terms of fairness and equity, however,
the costs pale in comparison to the benefits gained.

A CASE FOR FEDERALIZATION

Another issue which deserves further committee consideration is that of federal-
ization of the disability system. This is not a new issue and is one which I have been
looking at for some time now.

One of the most unique aspects of the federal disability program, from an organi-
zational perspective at least, is its administrative structure. Although it is a Federal
insurance program, the initial determination of eligibility and administration of
benefits rests with individual State Disability Determination Units.

The Federal-State administrative structure received critical attention as early as
1959. In that year, the House Ways and Means Subcommittee on the Administra-
tion of the Social Security Laws held h on this very subject. The following
year the Subcommittee released a report which raised substantial questions about
the Federal-State structure. The report went on to note that the disability program
was “the most difficult social insurance program, from an administrative stand-
point, on the statute books” at that time.

In 1974, the House Ways and Means Committee issued a report which roundly
criticized the Federal-State structure on tgizsounds that it was largely responsible
for the wide interstate variations in the ility determinations that were occur-
ring in the country at the time.

In 1978, the General Accounting Office released a study entitled A Plan For Im-
proving the Disability Determination Process By Bringing It Under Complete Feder-
al Management Should Be Developed which seriously questioned the efficiency and
effectiveness of the Disability Determination System under the existing Federal-
State arrangement. The report continued that the Federal-State relationship was an
“impediment to improving the administration of the programs because of (1) unan-
swered questions about the effectiveness and efficiency in the Federal-State relation-
ship that has existed almost twenty years; (ﬁ)a%uestionable need for the process to be
closely aligned with the State vocational rehabilitation activities; (8) inability of the
frin pals to remedy contractual defects, such as clearly defining their responsibil.

ties; and (4) need for Social Security to have more effective management and con-
trol over the disability programs.”

It seems to me that with the uncertainty surrounding the organizational effective-
ness of the current m, now may be the time to examine ways in which the
zrwm can be streamlined and o to spend the taxpayers money more effi-

ently. While federalizing the disability program may be costly in the short-run, it
lve e:lveltl may prove to be cost-effective in the long run. Such alternatives should be

ooked at.

I have instructed the General Accounting Office to conduct an exhaustive study of
this issue and I anticipate their report within the next six months. At such time,

the conclusions of u:e GAO report, I will consider offering comprehensive

r:gxilsla on reorganizing the disability program.

81-984 O—84——5
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I believe that this approach is particularlﬁltimely given the current revolt on the
part of many States with respect to disab: ‘3 determinations. In October of last
&e)ar I submitted into the Congressional Record a list, compiled by the House Aging

mmittee, of States’ actions up until that date. Since that time, other states have
taken unilateral action d the Social Security Administration regulations relat-

to disability determinations.
am under the impression that Chairman Rogbal will be presenting a detailed
up-to-date list during these hearings and I applaud him for his efforts in this regurd.

In summary, let me reiterate my concern for the need for comprehensive disabil-

ity reform now. In the coming months, I will be ;]:aying close attention to the disabil-
ity problem and will be prepared to introduce legislation in the areas I have dis-
cussed here. In the meantime, I sincerely hope that this committee will undertake
the n action to alleviate the hips and trauma confronting many thou-

sands of eligible disabled beneficiaries under the current system.

The CHAIRMAN. Senator Long, di«hyou have a question?

Senator LoNG. Let me just say, Mr. Chairman, to the witnesses
and to all here that the Senator from Louisiana was one of the
original sponsors of the amendment to create this program. It
passed by a single vote when the Senate passed it, so you might say
that if this Senator hadn’t voted for it, it wouldn’t have become
law, I've alwaf's been proud to support a proposal to care for those
who are disabled.

We had testimony at the time we originally enacted this pro-
gram, to the effect that dgl/:: are going to have a great number of
cases where the tests of disability are subjective. For example, even
doctors can’t really tell whether a person is in pain, or to what
degree he is in pain. It was contended that this program was going
to be one where we could not control its cost.

Senator Heinz has correctly stated that as of this moment, the
program is operating within the estimated costs, or at least within
the tax that pays for it. But let’s analyze that for a moment. On a
comparable basis, this pr(}gram was estimated to cost 0.33 percent
of payroll at the time we first enacted it, and that is what it would
be costing now based on our estimates at that time. That was based
on how many disabled people we estimated that we had before we
were paying people to be disabled under the program.

This year, our taxes for the disability program are 0.5 percent on
employers, matched by 0.5 on employees, which is 1 percent of
wages in total. That's three times the original estimated cost. I
asked the staff to look up these figures, and it is my understandin,
that at one point the long-ran e cost of this program was estima
to cost eight times the original estimate. \

I have all the sympathy in the world with le who are totally
disabled and who properly belong on the rolls. But I'm concerned
about those who don't. I visited a friend some time back who I
wanted to help me do a little domestic chore—something he has
always been able to do. I asked him to come help me and he said,
I'm afraid I can’t help you; I'm disabled. I couldn’t see any differ-
ence in his situation, but he had had an accident with a chain saw.
I said, well, look, if ﬁrgu will bring the kit along, you show me what
ao (}:, I can repair this thing myself if you will just show me how to

o it.
When he got there on the scene he said, well, hand me that, and
he went ahead and fixed it. He was able to do it all the time. He
was pretending to be disabled, I guess because since the Govern-
ment put him on the rolls, he felt he had to continue that image.
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It turns out the way it hapxened was that this fellow had gone
down to the Social Security Administration and apparently they
didn’t have all his records. As a result, he was not going to be enti-
tled to a;xxthing like the social security payment he thought he
had earned. A
Apparently someone at the social security office said, well,
maybe we can declare you to be disabled. It wasn’t his idea that he
was disabled—it was their idea that he was disabled. They proceed-
ed to put him on the rolls as disabled, and he is now drawing dis-
ability benefits. But that man was not disabled according to what
we had in mind when we passed that program. :
In my own hometown, I've had communications from house-
wives, young women who have to hire someone to look after their
children while they are out either working or going to college. In
Baton Rouge, their experience has been that if you want to try to
hire somebody for this kind of work, the odds are that many of
those who apply for the job will say that they are available to do
the work provided that they are paid in cash with no records kept.
In many cases there are people who are on those disability rolls.
When we first passed this program we had testimony about how
hard it would be to deal with allegations of pain. Doctors were tell-
ing ‘us that doctors can’t tell you for sure what degree of pain a
person has. You can see certain things on that X-ray, but all you
can tell is that he might be in pain where he can’t work and he
might not. Now, it is one thing for one person to have the pain that
ou can’t prove or disprove. And it's another thing for his life long
uddy to acquire the same pain at about the same time, and for
those two retire, you might say, at an early age on this disability
roll. The same symptoms, the same disability, almost as though it
were contagious, when you wouldn’t think that kind of disability is

contagious.
Now as far as the Senator from Louisiana is concerned, I really

think that we ought to have a prc()ﬁ'ram to encourage and coerce
employers, if necessary, to hire handicapped people because a lot of
people on our rolls are severely handicapped but not totally dis-
abled. And we ought to try to encourage business, with tax advan-
tages or whatever—I would like to vote for it—to provide employ-
ment opportunities to people who can’t otherwise get employment.

In times of high unemployment these disability applications go
way up. Whgl is that? People can’t get a job and they have, there-
fore, concluded that they are disabled and ought to apply for dis-
ability benefits and seek to convince others that they are disabled.
It’s far better to have those people doing what they can do, and set
aside jobs for them that they are capable of doing rather than

1]

making them try to prove that they can’t do anything.
Now let me say tEat as far as anyone who is truly and totally

disabled, I am sympathetic for them. I would like to provide for
them. I have voted for it. I would like to continue to vote for it. But
- I do think we have a responsibility to the taxpayers who are
paying for all this. To make sure that is who we put on the rolls.

en the social security program was passed, Congress had a
doubt about the constitutionatggy of a Government insurance pro-
gram. So what did it do? It voted to levy a tax. We levy a tax on all
citizens in certain situations. Having voted the tax, we then say
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now we will ﬁay you this benefit if you qualify for that benefit. In
that sense it 1s an insurance program. But we had doubts, and still
do, that we have the right for the Government to have an insur-
ance program. And, therefore, we operate it as a program where
we tax the public and then we provide certain benefits.

Now we are certainly providing a great deal more in benefits
than we had in mind when we levied the tax. The last time this
Senator ran for office, I had to lead the charge to raise this social
security tax to pay for the fact that that program, including the
disability K:'ogram, appeared to be going broke. ;

It's no fun to ask the public to pay additional taxes for these
benefits. I recall when I ran for office last time that it was de-
scribed as the largest tax increase in history. As chairman of this
committee, it was said that 1 had persuaded the Congress to pass
the largest tax increase in history for social security.

Senator Sasser. I might add to-the Senator from Louisiana that I
ran for office last year. And that was raised against me. And I re-
member the Senator from Louisiana persuading me to vote for it.
[Laughter.]Lo ,

Senator LoNa. I regret to say that we lost some good troops, Sen-
ator, who followed their conscience on that issue. And I helped to
persuade them to do that. I feel sorry for them, but I thought it
was in the national interest that we do it. Insofar as we provide
what is necessary for people, I'm happy about it.

But I do think we owe a responsibility to taxpayers to see that
what we are paying for is something that is essential, something
that is necessary, something that must be paid for, and that we not
pay for the kind of cases I'm reportin%‘?ere of people who were
never intended to be on these rolls. They were perhaps handi-

capped, but not totally and permanently disabled. To hold a tight
rein on this is difficult. It's no fun. Senator Dole told

rogram is

about the goldp coffin they were presenting him. ~

The CHAIRMAN. Somebody gave me a golden coffin yesterday.
They have just walked out of the hearing in protest, about 50 of
them, when you started talking. ‘ - :

Senator Long. Well, Senator, were you around here the time we
first took up the family assistance plan? I recall at that time we
had the welfare rights crowd running up and down that corridor
outside this hall shouting “Fifty five hundred dollars or fight.” So
if you can be intimidated by a gold coffin, I guess you don’t belong on
this committee. ‘ ' : ‘

I think we have to see that this program is one that the taxpay-
ers can subscribe to, one that they feel that they are being treated
fairly with. But I would say that this requires that we-do look after
the needs of those handicapped people who are unable to find
work. And I think that we ought to have something we don’t have
here right now. It costs money, I su , but we ought to do it. We
ought to have a program to subsidize handicapped people, and to
Fut the pressure on employers to hire them. Some businesses, ma

say, are doing a fine job already when someone is handicappejf
;l‘gx?} tl:;y' to find a job that person can do and put that person in

at job. '

We should not make this disability program a program for handi-
capped people if those people are capable of useful employment. In-
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stead, we ought to do more to provide employment opportunities
for handicapped pe%ﬁle.

The CHAIRMAN. Thank you very much. There may be questions
of the ganel. I would hope they would be brief because we have
about 25 other witnesses.

Senator Cohen, do you have another comment?

Senator COHEN. I would like permission to put my full statement
-in the record, Mr. Chairman.

The CHAIRMAN. Oh, sure,
Senator CoHEN. Also, if I could just respond to a couple of points

- that were made. No. 1, under this program, you don’t have to be
permanently disabled in order to qualify for benefits. That's the
reason why we have the need for periodic review. If you are tempo-
rarily disabled, you can still qualify as long as you are unable to
-engage in gainful employment and meet other requirements. You
don’t have to be permanently disabled. :

Second, it has been suggested that the program has doubled or
nearly quadrupled since it first began, and that somehow this is
due to an increase in either unemployment or malingers or people
who are simply trying to rip off the taxpayers. In fact, what you
have had are some fundamental changes since this program was
originally conceived. Back in 1956, only disabled workers aged 50
and over were eligible. Well, since 1960, workers of any age are eli-
gible. So there’s a major difference right there.

In 1956, no dependents were paid ang' benefits. Since 1958, bene-
fits are now paid to dependents of disabled le. In 1972, the SSI
program that was created. In 1972, the OASDI benefits were in-
creased by 20 percent. In 1956, when the program was first adopt-
ed, you had 61.5 million people who were insured. You now have
100 million people covered. there are legitimate reasons as to
wl%,the program costs have gone up.

ere are people who have taken advantage of this system—and
we are trying to find a way to get at those people who are abusing
the system—but in the process of trying to get those J)eople who
are malingers or who are abusing the system, we should not termi-
nate benefits for those people that I have listed in just a brief cata-
log of cases who are severely disabled, not simply handicapped in
one fashion or another, but severely disabled to the point they
cannot engage in gainful employment. We ought not to be throw-
ing them off the rolls the way we have been.

nator LEvIN. Mr. Chairman, could my statement be made part

of the record?

The CHAIRMAN. Sure.

Senator LevIN. I would also like to comment on Senator Long's
point. There were more people perhaps on the rolls for a number of
reasons, including the ones that Senator Cohen just listed, by the
way. We want people off who don’t belong there, Senator. And I
think we do with the same strer:fth that you do.

But once you concede that if there are yeople being removed
from the rolls who do belong there, that that’s an injustice that we
should correct. And all I can say in that regard is that two-thirds
of the people who appeal those removals are being restored a year
later, after they are thrown on welfare. And in some instances,

commit suicide.
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And two-thirds of the people appealing are being restored. It's
gotten to the point now where in my home district—this is so bad
in my district now that about a third of all of the new filings in
Federal court—35 percent, are social security disability %ﬁ,peals.
Twenty-six States, twenty-six States, have told the Federal Govern-
ment they will not obey Federal ations. That’s the amount of
the injustice. So I have to share with you you—and you are a dear
friend of mine—your feeling that we want to save money by remov-
ing people who don’t belong there. The taxpagtrgzs have a right to
that. They have a right to our grotecting this trust fund. Get
people off who don’t belong there. But when you have the degree of
injustice that we have in this system—it’s been going on now for 2
;Rars. And let me repeat that one statistic and I am going to close.

e Social Security Administration estimated that these reviews
would result in 20 percent of the people being removed. And you
talk about a predicted number of people being on the rolls, and
that's fair. Twenty percent were predicted for removal as a result
of these reviews. Over twice that number have been removed.

You talk about excess of predictability. Now something is wrong.
Everybody in the States knows it. It's time that we in ashinﬁt:n
understand it, and act to correct it without in any way diminishi
what you are saying. That we don’t want folks on there who don’t .
belong. But again with equal passion, we should want people on
there who do belong.

Senator LoNG. Let me just make this point clear. Of course, I
agree with a great deal of what you said, Senator. I also differ with
some of what you said. Now just to illustrate my point. My father
was one of those lawyers in Louisiana who persuaded the Supreme
Court that under our workers’ compensation law a person was to-
tally and permanently disabled if he had lost a hand if he was a
carpenter, or a person who had been working, let’s say, out on the
yard as a railroad man. This was based on the theory t{hat even
though the statutes specifically had a schedule for less than total
disability for the loss of a hand, the person had been disabled from
doing that particular job which he had done at an earlier period.

We didn’t have that kind of thing in mind when we passed this
glro%'ram. For examlgle, I knew a man who worked in the railroad.

e lost his hand. He couldn’t work on the railroad anymore, but
that didn’t mean he was unable to do any work. He went into busi-
ness for himself, and he wound up being one of the most successful
men in the community. .

It's a tough job for somebody to tell people “no” in this area. I
can understand that. I can understand how a judge or an examin-
er, when someone comes and appears before him and that person
looks pretty pitiful, is inclined to say: “Well, gee, I feel sorry for
that fellow” and to put him on the rolls.

The burden is on us, when we set up a program, to try to find
some way to see that it does not become an open-ended spending
Elrogram—-puttin all kinds of people on those rolls that we did not

tend to be on there. -

For example, I don’t think any Senator here would approve of

'th: situ:ition vire. ha¥e throll.:ghoaxt the whcile cozlnnltlry wt};ere )l':)u’ve
got people applying for work and saying, “I am willi work pro-
vided tl‘x)at I am paid in cash and no records are kep::l.l’g
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Nor do I think any Senator would want to pass a program which
gays benefits to a person who could find employment and is capa-
le of doing a job, but they decline to make themselves available
for that employment because the benefits are available to them. No
one wants %eople who don’t belong on the rolls to be on there.

But it’s the marginal cases we have got to deal with. I know Sen-
ator Cohen and others referred to-situations where it is clear they
are totally disabled, such as cases of people in wheelchairs, and
paraplegics. Now that’s not the kind of case I'm thinking about.
That’s not the case that gives me cause for a concern. The case
that gives me cause for concern is these people that I can't see any-
thing the matter with.

Senator CoHEN. Those people have been terminated. Those
people in body casts, iron lungs, have been terminated under this
review process. That’s what we are dealing with.

Senator LoNg. Now I’'m not here to quarrel with you about that,
Senator. ‘

Senator CoHEN. Well, that's why we are here.

Senator LEVIN. Can we list you as a cosponsor?

Senator LoNG. I want to provide for the people who are, in fact,
totally and permanently disabled. What I'm concerned about is
that we owe the taxpayers a better run for their money than to
have these rolls loaded down with people who are working full

time.
Senator LEvIN. We all agree with that. Everybody agrees with

that.

Senator LoNG. Or people who could be working full time.

Senator LEVIN. We agree with that.

Senator LoNG. Or should be working full time.

Senator LEVIN. And we all agree with that. The question is how
to prevent people from being removed from these rolls who can’t
work, who are so severely impaired that they can’t do any job in
the national economy. That's what the test is. Not permanently
and totally disabled. So severely impaired that they can’t do any
-job in the national economy. I will make it part of the record how
many feet and how many hands have to be lost in order to qualify
for that particular designation rather than reading them to you
here because I know the chairman wants to move on.

[The information from Senator Levin follows:]
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: ‘: National Governors’ Assoclation James & Thompeon
X VIARS ’ e Govemor of linoks
% * Chalrman
Raymond €. $¢

Execetive D or

November 17, 1983

TO: Al Members of the United States Senate

- We are writing to urge your support of floor amendments to be offered by Senator
William S. Cohen and Senator Carl Levin that would revise certain Soclal Security
Disability Insurance (SSDI) provisions. While this reform package would not accomplish all
of the changes we beliave are needed, it is critical that Congress take immediate actlon

to modity current policies.

The SSDI provisions of the Social Security Act provide that the states administer the
eligibllity determination process under federal rules and regulations, We share your g
of assuring that only those eligible for assistance receive SSDI. Apparently, howeverhe
manner In which the 1980 disability redetermination amendments have been Implemented
has resulted in large numbers of erroneously terminated benefits causing severe financial

and emotional hardship to eligible individuals,
The Governors and their state agencCles often are being held responsible for these

federal policies and procedures. As a result of such concerns, In August the Governors
unanimously spproved a policy statement calling for six major reforms in the disability

process:

I, Make permanent the temporary policy that contlnues Soclal Security Disability
benefits through the Administrative Law Judge level in all Continuing Disability

Investigation cases.

2. Adhere to a medical improvement standard before terminating benefits once
eligibility Is initially established.

3. Publicly promulgate policies and regulations affecting the determination of
disabllity. '

4. Require SSA to apply decisions of the Circuit Courts Appeal or appeal those
decisions with which it disagrees.

5. Provide for face-to-face evidentiary Interviews at the initial decision Jevel.

a—
——

6. Provide for a temporary moratorium on mental impalrment reviews untll such
time as the llstings for mental Impairment have been revised.

Each of these provisions is Included In some form in the disability package awaiting
House actlon. We urge the Senate to adopt the Cohen-Levin Amendment as soon as

possible,

To avold yet another stop-gap measure, some actlon must he taken before the
temporary measure that continues benelits pending appeal expires on December 7th. To
be fair to the disabled citizens in this country and to the states which administer SSDI
eligibility determinations, a reform package should be passed by that date.

Sincerely,
[+ Aumpamnon
Gdvernor ichard D.

Lamm Governor Thomas H. Kean
Vice Chairman

Chairman
Committee on Human Resources Committee on Human Resources
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STATE OF MARYLAND
EXECUTIVE DEPARTMENT
ANNAPOLIS, MARYLAND 21404
January 13, 1984

HARRY HUGHLS
GOVERNOR

The Honorable Carl Levin

Ranking Minority Member

Subcommittee on Oversight of
Government Management

Committee on Governmental Affairs

United States Senate

Washington, D, C. 20510

Dear Senator Levin:

Thank you for your letter of December 5, 1983 which
was signed also by the Honorable William S, Cohen, Chairw~
man of the Subcommittee on Oversight of Government Manage-
ment, regarding Maryland's decision to discontinue the
termination of benefits to persons currently under the
Title II Social Security Disability Program.

A moratorium was imposed in Maryland because current
federal policy is not clear and consistent with regard to
continuing benefit eligibility. Enclosed is a copy of the
statement released by Mr. David W. Hornbeck, State Superin-
tendent of Schools, on October 4, 1983 in which he discusses
the regsons for this action.

As you are aware, on December 13, 1983, the United
States District Court for Maryland issued a decision re-
quiring the Social Security Administration to employ a med-
ical improvement criterion when making Title II continuing
disability review medical (CDR) and medical-vocational
determinations for residents of Maryland. This injunction
has resulted in the SSA's implementing a moratorium on the
issuance of Title II medical or medical~vocational CDR
determinations and decisions.

Maryland's decision to discontinue the termination of
benefits has resulted in our holding in abeyance 594 claims.
The number of suspended claims would be significantly higher
had the SSA not suppressed the release of additional periodic
review claims to the Maryland State Department of Education.

GENERAL INFORMATION (301) 269-3431-TTY FOR DEAF BALTO. AREA 209-2609/0D. C. METRO 86B8-0480
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During Fiscal Year 1983, the State Department of Educa-
tion received 4,912 Title II periodic review claims. On
initial review, 1,369 of these claims were found to be in-
eligible for continued benefits. The Department believes
that many of the 1,369 persons whose benefits were terminated
under current SSA policies were truly disabled and unable to

sustain gainful employment.

Maryland encourages legislation to clarify the law and
establish a nationwide medical improvement standard for
benefit eligibility. The legislation should allow truly dis-
abled persons to remain on the disability rolls while pro-
viding for the removal of persons who have medically improved
and can maintain gainful employment. Additionally, the legis-
i1ation should make it possible to remove persons who were
placed on the disability rolls incorreotly.

Thank you for your interest in this matter. Please
contact me if additional information is needed.




COMMONWEALTH of VIRGINIA

Office of the Governor
8. Acul
c"u(')::omw o Ri‘hmmld 23219
December 15, 1983
The Honorable Carl Levin
The Honorable Willinm S, Cohen NEC 48 1983

United Stites Senate
Committce on Governmental Affairs
Subconunittee on Oversight

of Government Management
Washington, D. C. 20510

Dear Senators Levin and Cohen:

On September 28, 1983, [ ordered the Virginia Department of Rehabilitative
Services, Disability Determination Services, to placc a moratorium on terminations
resulting from periodic reviews of those persons recciving Social Sccurity

disability beneljts. ordered this moratorium because of my grave concerns
: ¢ continuing impact of these roviews on the disabled people of this
Commonwealth.  Under the moratorium in this Commonwealth, the Disability
ases as usual.

Determination Services develops the Continuing Disability Review c

If the decision is to continue benefits, the decision is then effectuated. If
the decision is to cease benefits, the decision is not effectuated and the case
is ‘being held in our Disability Determination Sorvices offices. s interesting
to note that the Social Sccurity Administration has Tow Tng ucted all Disability
Determination Services 1o hold cessations until further notice, This is essentinlly
what this Commonwealth has been doing under its moratorium.

As 1 have repeatedly stated, the legislative reforms found in what was
HR 3755, now incorporated in Title IX of HR 4170, would go far to instill
fairness into a system which is lacking at this time. 1 would urge quick
action on the part of the Congrese during its next scssion on the above

mentioned reforms legislation,

Sincerely,

VA AR X

Charles S. Robb
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STATE OF KANSAS

STHE GOVERNOR
Statte Coprtal
Topeka tititi 12

December 23, 1983

John Carlin Governn

[

Honorable William Cohen

Honorable Carl Levin
Subcommitte on Oversight of Government Management

Committee on Governmental Affairs
S.0, - 326
Washington, D.C. 20510

Dear Senators Cohen and Levin:

1 support your call for legislative reform in the Social Security Disability
Program and welcome the opportunity to provide input from the perspective of a
very concerned and committed State. We wzre previously contacted by
Representative Edward Roybal, Chairman of the House Select Committee on Agin?.
who requested similar informaticn on the specific initiatives we have taken in
the administration of the Disability Program. Included with this letter is a
package of material we sent to Representative Roybal in June, 1983, which has
been updated with more recent information, This package outlines specific
initiatives which we have taken as well as the adjudicative philosophy under

which we operate,

You state that you have contacted us because we are one of 16 States to either
suspend Continuing Disability Reviews or use standards for the reviews which
are different than tho;e imposed by the Social Security Administration. In
Kansas, we have continued to process review cases; but we have developed and
implemented our own decisionmaking guides, which we consider to serve as more

accurate measures of disability,

Our decision not to suspend the processin? of these cases was a deliberate
choice, On the whole, we agree with the intent of the review process, which
is to remove non-disabled beneficiaries from the disability rolls.

Admittedly, there are some problems with the review process as it now stands;
but we do not consider it productive to suspend the entire review because of
isolated problems. Suspension of the review would simply delay the inevitable
and would create a case management problem in the future when the backlog of

cases would have to be processed.

Our difference with SSA is over the definition of who are truly disabled and
deserving of benefits. Our approach is less rigid than SSA's and gives more
weight to the human element than to rules and regulations. It is this basic
difference in approach that underlies the actions we have taken.
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We operate under the philosophy that we have a pliblic trust to assure that all
Kansas citizens who satisfy the intent of the lgw receive, or continue to
receive, disabilit{ henefits, In those instancds where we differ in our
interpretation of legislative intent, it is ractice to exercise maximum
discretion to the benefit of our citiz When SSA adopted a rigid policy
approach to the administration of the Disability program, we were confronted
with the very basic decision of maintaining & people oriented program or
adopting a more impersonal policy oriented program. We chose to put people

ahead of po]icy. )

We consider the action we have taken tu be si?nificant for two reasons.
First, fewer individuals have had their benefits terminated than might
otherwise have been the case. One of our first initiatives was to recall
prior benefit terminations involving persons with either cardiovascular or
mental impairments for a post-determination review. As a result of this
review, 11% of the cardiovascular cessations were reversed to continuances and
22% of the psychiatric cessations were reversed to continuances. In addition,
our overall cessation rate decreased by 38% from February, 1983, to October,
1983, For those individuals whose benefits would otherwise have been
terminated, our actions have had a profound effect on their lives.

Second, the action of States such as ours has had significance in modifying
the position of the Social Security Administration with respect to key
disability program provisions., Recently the individual States were given the
option of holding face-to-face hearings for beneficiaries who request
reconsideration of the determination that they are no longer disabled. This
was originally to have been a Federal function; but after a groundswell of
concern and protest from the States, Secretary Margaret Heckler decided to at
least offer administration of the function to the States, if they desired.

Her action indicates that the Administration can be responsive to the needs
and requests of the States. Unfortunately, it is a major effort to effect any
changes in the disability program this way, oftentimes necessitating a
concerted effort by the individual States, which may include court action or

executive order,

Historically, there has not been an effective and meaningful dialogue between
the Federal and State governments, particularly in the area of disability
policy. The first action we would like to see Congress take is to establish a
mechanism to allow State input into the formation of Social Security
disability policy and administrative changes. The goals and objectives of the
State and Federal governments should be the same, and by working together,
rather than against one another, we should be able to develop a system that
not only functions more harmoniously, but one which is more responsive to the

needs of our citizens, as well,

As for specific changes in the disability program, we are in general agreement
with the contents of House Bill 3755, entitied Standards of Disability. The
provisions we endorse in particular include: Section 101, which provides
standards for the termination of entitlement to benefits based on medical
improvement; Section 103, which requires that consideration be given to the
combined effects of all impairments regardless of their individual severity;
Section 201, which imposes a moratorium on the review of beneficiaries with
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mental impairments until the criteria have been revised; Section 202, which
extends the face-to-face hearing before a State A?ency decisionmaker to the
initial benefit terminations; and Section 301, which would require uniform
standards for determining disability at all levels of adjudication. Section
304 calls for the creation of a temporary ten-member advisory council to
consider the medical aspects of disability. We believe that this council
should he established on a permanent basis and that its membership should
include appropriate State personnel, as well as fndependent medical and
vocational experts and Social Security Administration staff. The effective
use of such a council in developing disabilitx policy which is realistic and
acceptable could help avert crises such as SSA is now experiencing in the

Disability Program.

Changes not in House Bill 3755 which we advocate include a general provision
that more discretion he allowed at the State level in making disability
determinations; and that unless specifically proscribed by statute, rule, or
regulation, the judgement of the State in individual cases, if reasonable and
defensible, should have precedence. We realize that SSA's need for decision
conformity and uniformity is valid, but we do not think that permitting more
judgement at the State level will significantly affect uniformity. Cases in
which a difference in judgement is critical to the decision make up a small
percentage of an overall caseload. However, it is those very cases to which
more weight should be given to the human element than is now allowed when

using a strict interpretation of SSA rules.

We urge that consideration be given to expanding the list of impairments
excluded from review to include beneficiaries of advanced age who have been
receiving benefits for extended periods of time. Currently, their are a
significant number of cases in which older beneficiaries who have been on the
rolls for from 10 to 30 years are having their benefits ceased. We contend
that as a result of having been declared disabled by the Federal Government at
some point in time, these individuals began to consider themselves disabled.
After years on the disability rolls these individuals adopt the lifestyle of a
disabled person, In their own minds, there is no question that they are
unable to work; and in reality they truly are disabled. It is unconscionable
to terminate the benefits of a 55 year old person who has not worked for 20
years and expect that person to be able to make the major readjustment needed
in his or her life to re-enter the work force. A possible guide for
evaluating such claims would be that if the beneficiarys' age and years on
disability added up to 65 (the usual retirement age), then benefits would be
continued unless there was strong affirmative evidence to the contrary.

You state in your request to us that you want to share this letter with your
colleagues to show the dilemma State office holders are facing in the absence
of legislated reform of the Disability Program by Congress. The sharing of
this letter may prove useful, because as Representative Roybal has said, these
periodic reviews truly are a Federally-created State problem. However, as I
reported to Representative Roybal's Committee, to think that we are going to
solve the problem simply by substituting or adding more rules and regulations
is to misperceive both the problems and the solutions. The rules and
regulations that are now in place are basically adequate for purposes of the
Program. As written, they allow for flexibility and discretion at the State
level. It is in the application of these rules and regulations that problems



({3

’

SSA has tried to interpret the rules and regulations in a very rigid
inflexible manner, which is contrary to their intent. A review and
understanding of the rules shows that they are to be applied as guides. They
stress the concept of adjudicating each case on its own merits, rather than
using an average-person approach. The complexity of the Disability Program
dictates that we must operate on the assumption that there is no policy which
can cover every case and every issue, and that such absolute policy should
neither be expected or sought, It is this very basic perception of the SSA
rules which is the point of discord between the States and SSA.

The healthiest changes Con?ress can make in the Social Security Disability
Program, and those which will best serve the long-range interests of your
constituents, are: (1) to establish a mechanism for State input into the |
formation of program policies and procedures; and (2) to return to the State
Agencies those discretionary powers in Judging disability that have been
steadily usurped over the years.

Our goals are the same. The success of our common mission is absolutely
essential if we are to restore faith and equity to the disabilit{ process.
Again, I thank you for this opportunity to share our thoughts with you at this
critical time, and to convey our willingness to work with you in any
meaningful capacity to bring about the resolution of this most distressing and

disturbing problem,

n Cariin
Governor

JC:tdj
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STATE OF NORTH CAROLINA
OFFICE OF THE GOVERNOR

RALEIGH 27611
JRH 30 1984

JAMES B. HUNT, Jr.
GOVERNOR

January 26, 1984

Dear Senator Cohen and Senator Levin:

This is in response to your letter of December S, 1983,
state actions and the need for reforms in the Social Security Disability
Program. On September 7, 1983, I declared a moratorium on terminating
contimiing disability benefits where no inprovement in the recipient’s
medical condition had been demonstrated (Executive Order attached). The
reason for the moratorium was my observation that people's Social Secwity
Disability benefits were being terminated even though they were unable to
work and their conditione were uninproved. Furthermore, I was convinced
that the Social Security Administration (SSA) was illegally terminating
people becayse_alegibility was being determined by standards set forth in
marmals and regulations, in complete disregard of federal courts of
appeals decisions interpreting these regulations and manuals.

Therefore, having determined that first, people who were disabled in
fact were being terminated, arxd second, the termimtims were the result
of the applicution of illegal stmﬂards I directed a moratorium on
cessation of benefits. The moratorium will remain in effect until Congress
passes appropriate medical improvement standards, or until superceded by
another Executive Order.

Mearmhile, a class action lawsuit has been brought in the Fourth
Circuit to litigate the issue of SSA's nonacquiescence in three particular
Fourth Circuit decisions, The State has intervened on behalf of the
plaintiffs in this class action and consequently is now a plaintiff-
intervenor against the defendant SSA. The case went to trial in federal
gie:;:rict court on January 18, 1984, and we are awaiting Judge McMillan's

sion,

At the time of the moratorium, I was most optimistic that ii.R. 3755,
the Pickle Bill would be ratified. I still vigorously support that bill
as well as your original counterpart bill in the Senate. If we do not
get reform legislation for this program, we must continue to litigate
Social Security Disability issues Circuit by Circuit. I am not being
melodramatic or overstating my case when I say that the resulting
patchwork of Social Security Disability decisions natiorwide will be
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disastrous for the disabled citizens of this country. Litigation, while
it is not the answer, is the only way we currently have of protecting our
disabled. We must have fair and competent legislation to insure that
this mxh needed program is efficiently and uniformly administered. ~

I offer ny wequivocal support for your efforts on behalf of disabled
citizens, Please call cn me or any of my staff if we can help in any way.

Since ?y.

81964 O~—84——8
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STATE OF ARKANSAS
OFFICE OF THE GOVERNOR Bill Clinton
State Capitol Governor

Little Rock 72201

January 24, 1984

The Honorable Carl Levin
459 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Levin:

Thank you so much for your letter of December 5, 1983, inviting
the states to comment on pending legislation on the Social
Security Disability Program.

Arkansas 18 one of the many states which was forced to act to
protect the interests of a large and growing disabled
population, On December 5, 1983, I imposed a moratorium on all
cessations of benefits., No Arkansas resident who is presently
receiving benefits will be cut off benefits due to a continuing
disability review, until Congress enacts and implements remedial
legislation insuring that the Social Security Administration is
required to abide by appropriate statutes and federal court

decisions,

We strongly believe there must be a national standard, set in
law, and that SSA must not be free -to-pick and choose which laws
to enforce or whether it cares to enforce any law. At present,
the Disability Program is controlled by a combination of
statutes, regulations, official instructions, directives and
internal policy statements, all having the force of law so far
as SSA and State Disability Programs are concerned.
Unfortunately, some of the regulations, instructions, directives
and policy statements violate the letter of intent of relevant ’
federal statutes, Further, SSA has refused to honor relevant
federal District and Circuit Court decisions which interpret and
seek to enforce the statutes, Because SSA may change its
interpretations at will, without public comment or regard to the
law or the courts, Arkansas’ disability adjudicators are kept in

a8 state of flux.

Although the statutory definition of disability has not changed
in 15 years, there has been a tremendous shift in the "adjudi-
cative climate”., In 1976, more than 40% of new applicants were
approved without need for appeal., 1In 1981, the initial
allowance rate was 22X, A large share of the dwindling
allowance 18 due directly to administrative changes:
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- 8SA issued new instructions which now list as "slight"
impairments which praviously ware listed as "severe",
One listing means "disabled", the other does not.

- Previously ths state Disability agencies had discretion
to show that certain impairments not included in the
"Listings" were equal in their disabling effect to
other impairments specifically listed in the regula-
tions, In 1975, more than 44% 4f all allovances were
such "equals" cases; in 1982, fewer than 9% of all
allowances were "equals",

- Written directives and policy statements strongly
hinted that more claims should be denied and that
allowances should be more clearly rationalized and
documented than denials,

The adjudicatory quagmire is quite obvious, and its root is a
lack of proper rules and fixed standards. In Arkansas, after
the extent of the problem became obvious in late 1982, I began a
push to ensure that -the proper rules were enforced. In Decamber
1982, we were allowing 22X of all initial claims., In November
1983, we wers allowing over 31X of all initial claims. Our
Continuing Disability Review cessation rate (those who were
receiving benefits and were then cut off as being no longer
disabled) was about 65X in November 1982. That rate had dropped
to approximately 25X in November 1983, The most shocking
observation, however, {s that SSA called Arkansas’ results
("accuracy rate") one of the best in the nation both when we
were denying almost everyona, and since we’ve grown more
concerned with following the law. The problem 18 larger. 1In
Arkansas, as of September 1983, 61.2X of all claimants who
appealed their cases to an Administrative Law Judge won, In
1982, the Eighth Circuit also ruled for claimants more than 60X
of the time; that does not take into consideration the number of
claimants who won at the federal district court level., Thus,
within 88A, we see different standards between the Law Judges
and the State Agencies. And between SSA and the courts the gult
is even wider. Clearly, no rule of law is being atrictly and

consistently applied.

Together, these and many similar problems with the Disability
Program engender unnecessary anxiety in individuals and cause
unjustifiable problems for the states. But the states are not
acting precipitously., We recognize the need for calm, we
welcome the concern over costs and program integrity. 1Indeed,
it 18 Arkansas’ position that a strict initial standard for
disability, together with some form of continuing review process
are absolutely necessary to public acceptance of the program.
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We are, however, concerned that major reform must be
implemented, without delay, at lesst in the following areas:

Medical Improvement

We propose a standard on medical improvement in which a
disability beneficiary could not be terminated unless S8SA showed
that the medical condition which led to the initisl finding of
disability had improved and the beneficldry exhibited the
present capacity to return to the work force, 1In determining
the present capacity to return to the work force, the following
factors should be considered:

(a) Comparison of present and prior estimates of
residual functional capacity;

(b) Medical advances discovered or made available
since the initial determination of disability;

(c) Work place/access advances making it possible for
more handicapped persons to enter or remain in the

work force;

(d) The amount of unproductive time spent out of the
work force subsequent to the initial disability

determination; and
(e) Claimant’s age, education and work history.
Beneficiaries aged 50 years or older, who have been receiving
disability benefits for ten years or more, and who have not
demonstrated a capacity to return to their most recent past
employment, should be exempted from review.

Face-to~Face Interviews

The administration should be required to implement face-to-face
interviews prior to a decision on all initial and continuing
disability claims. There are several configuration options for
implementing this program. The simplest and least costly would
be retraining of Social Security District Office Claims
Representatives (CR) who handle these cases at the outset, The
CR could be required to elicit additional information and to
make more detailed notes on a claimant’s appearance, movemant,
complaints, and visible handicaps. 8SA’s own experiments show
the effectiveness of some variation of the face-to-face
interview in improving decisional quality., Combining the
Disability Hearing Unit, presently in place at the
Reconsideration level with the initial level interview should
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cover most major objections, Alternatively, the full
‘evidentiary hearing, with related procedural rights, could be
moved up to the initial level, and the Reconsideration level

could be abolished.,

Benefits Continuation

New legielation should make permanent the present administrative
policy continuing disability benefits through the Administrative
Law Judge level in all continuing disability review cases.
Congress previously recognized the need for such legislation,
but failed to take action in 1983,

Employment of Rules Rather Than Internal Policy Ststements

88A should be required to implement regulations affecting
disability determinations pursuant to the Administrative
Procedure Act., The regulations should be applicable to all
levels of SSA adjudication and be based on statute and
applicable court decisions, 1In this regard, SSA should be
required to acquiesce in, or appeal, circuit court decisions
modifying or abrogating its rules or regulations. Where two or
more decisions conflict, SSA should be required to seek
appellate clarification,

Consultative Examinations

Legislation should require that the States provide the
claimant’s treating physicians with copies of consultative
examinations reports where there is a conflict of medical
opinion on the issue of disability.

Combination of Impairments/Pain

There is also a serious problem regarding determination of
disability where claimants complain of multiple impairments, or
where there is credible testimony regarding subjective
complaints (i.e. pain) but no objective medical findings. SSA
should be required to consider the combined impact of multiple
impairments in disability determinations, Where the combined
impact of two or more non-severe impairments 1s disabling, a
claimant should be entitled to benefits. Likewise, SSA should
be required to consider all relevant factors, including work
history, medical treatment history, alleged onset circumstances,
and claimant’s credibility in determining whether a subjective
disability claim is valid, There should be no legal
requirements that objective medical findings support every

clainm,
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Rehabilitation Emphasis Project

S8SA should set up pilots to study the effectiveness of concerted

vocational rehabilitation efforts on younger workers. The
programs would take into consideration the individual worker’s

" aducation, training and skills, prior work record and present

residual functional capacity, together with present job
opportunities and targeted industry outlooks, The programs
would guarantee continued benefits and medical assistance on at
least a reduced basis for up to three years after the end of the
normal trial work period. Pilots would be in both industrial
and rural states and in states with both "large" and "emall"
disabled populations., Financial incentivees would be offered to
state rehabilitation programs for effective models,

Finally, the Social Security Disability Program {s a national
program. There are, however, both state and federal features,

lﬁ~0u;wnucual concerns require our combined efforts. It is amy
T8

incere desire that the Congress and the Administration will, in
the future, continue to work with the States in threshing out

the difficult problems.

1 appreciate this opportunity to share our concerns with you,
Sincerely,

Bill Clinton

BCicrtew



THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE DEPARTMENT
STATE HOUSE +  QOSTON 02133

MICHAEL 8, DUKAKIS
govennon January 9, 1984 R RV 17

The Honorable William S. Cohen, Chairman

The Honorable Carl Levin, Ranking Minority Member
Subcommittee on Oversight of Government Management
Washington, D.C. 20510

Dear Senastors Cohen and Levin:

Thank you for your leadership on the issue of needed reforms
in the Social Security Disability Insurance (SSDI) system. As you
well know, implementation of the continuing disability reviews (CDRs)
mandated by the 1980 amendments to the Social Security Act has caused
unnecessary harm to thousands of disabled people across the nation
and has severely strained the Federal-State partnership in the

administration of 8SDI. benefits.

Many disabled beneficiaries terminated by the CDR process turned
to the courts to seek equitable treatment. However, the Social
Security Administration's policy of non-acquiescence with Federal
Court decisions has placed disabled people in a difficult position.
The policy of non-acquiescence forces disabled people to pursue their
claims to the Appeals Court to obtain legal rights which the administra-
tive process should provide on its own.

The Commonwealth found itself in an untenable situation because
of the conflict between SSA rules and Federal Circuit law., The First

Circuit Court of Appeals in Miranda v. HEW, 514 F.2d. 996 (1975), and
in other cases has mandated the use of certain standards in terminating

disability benefits. 858A, however, has consistently failed to follow
the Miranda standards. 'As Governor of the Commonwealth, I have a
responsibility to out disabled citizens to see that they are treated

lawfully.

Last March, I directed the Massachusetta Rehabilitation Commission
to comply with the First Federal Circuit Court's Miranda decision and
other applicable decisions of the First Circuit, an action necessary
to fulfill my obligation to protect the welfare of the citizens in
the Commonwealth. As of that date, continuing disability claims are
processed under these standards, outlined in greater detail in my
March directive, which is enclosed.
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In addition, the Commonwealth is currently following 8SA's
instruction that the Disability Determination Sorvices {Db8) not
gend out Title II termination notices after December 7, 1983 due
to the expiration of the "benefits pending appeal" provision. 1In
fact, I had directed the DDS to be prepared to suspend these
terminations had Secretary Heckler not chosen to afford continued
protection to disabled beneficiaries while Congress is in recess.

1 applaud SSA's action in providing these protections and hope they
remain in effect until Congress has the opportunity to act on a

continuation of this provision.

The significance of complying with Miranda is that Massachusetts
CDR cessation rate has dropped from the 30-45% level of the past ‘to
a level closer to approximstely 13X, The action Massachusetts has
taken to intervene in a pending lawsuit challenging SSA standards was
prompted by the need to achieve a final decision for those adjudicated

under our Miranda standards.

The actions taken by other states to comply with local court
mandates and to fulfill their responsibilities to disabled citizens

highlight the need for federal remadial legislation. On that count,
1 thank you again for your continued efforts to secure reform on the
includes, at a minimum, a medical

SSD1 program. Legislation which
improvement standard; continuation of benefits through the ALJ level;
ons; compliance with

public promulgation of policies and regulat
unappealed Circuit Court decisions; face-té~face interviews before
termination of benefits; and a temporary atorium on review of the

mentally impaired until the Listipgs-
uniformity and fairness to this vital
-

MSD/pt
Attachment
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THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE DEPARTMENT
STATEHOUSE ¢  BOSTON 02133

March 8, 1983

Elmer C. Bartels, Conmissioner .
Massachusetts Rehabilitation Commission
'20 Providence Street '
Boston, MA 02116

Dear Commissioner Bartels:

The Commonwealth of Massachusetts has a proud history of
protecting the rights of disabled pecple and dwel.opin? programs and
policies that are responsive to their needs. My administration values
that tradition. Many of the problems we encounter with this program
currently exist in every other state, This letter expresses my
concerns and directs certain initiatives for the Disability Determination

Services program,

- Some of my concerns and those of Secre Carballo have
recently been addressed by the Massachusetts sfec 1 Commission on
Social Security Disability, and by the Commissioner's Task Force on
Social Security Disability, a group of disability advocates whom you
convened last Fall to help identify problems and develop solutions to
resolve them. Other issues are currently receiving Congressional
attention, as new national Social Security Disability policies are

forged,

I am aware of the complexities of the issues involved, the
varying interpretations of federal and state laws, policies and directives,
and the differing viewpoints and interests that affect the Disability
Determination program, Nevertheless, I am committed to providing every
disabled percon in the Commonwealth full consideration for all the
services to which he or she may be-entitled.

Therefore, I hereby direct you to undertake and initiate the
following actionss
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1. 1Issue by March 31, 1983 written State policies and
procedures to ensure that Massachusetts Rehabilitation
Cammission's standards for determinin? continuing eligibility
for Social Security benefits are consistent with!'the First
Circuit Court of Appeals standards set forth in Miranda v.
Secretary of H.E.W, 154 £.2d 966 (1975) and any other
applicable decisions of the First Circuit.

2. Request authorization from the Social Security'Administration
that Massachusetts be designated as a demonstration site for
a pilot program of face~to-face interviews with claimants
before recommending any cessation of their benefits,

3. Submit to the Secretary of the Executive Office of Human
Services by March 18, 1983 a Corrective Action Plan with
concrete implementation measures, to improve the quality and
accuracy of determinations on continuing disability
investigations (CDI) cases, - c .

4. Report weekly to the Secretary of the Executive Office of
Human Services on the progress and status of the implementation
of the recommendations of the Commissioner's Task Force on
Social Security Disability.

5. Establish procedures for referral of denied recipients to
vocational rehabilitation services; provision of information
and referral to legal assistance as funded by the Supreme
Judicial Court; and informing recipients who are denied
benefits of their appeal rights and required procedures.

6. Request authorization from the Social Security Administration
for a demonstration program which would create a state-
operated claimant assistance program. This program would
provide active individual assistance to denied recipients
on an individual case basis for the purpose of assuring that
these persons have every opportunity for employment and
necessary supportive services. .

We must continue to improve adcess to governmental services for
disabled people to the end that theyl may live and participate on a full
and independent basis in the comunities of the Commonwealth. _

X/

MSD:mdm v
cct  Manuel Carballo, Secretary
EOHS
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146 State Capitol
Deaver, Colorado 80203
Photse (008 866 2471

January 11, 1984

The Honorable William S. Cohen

Chairman
Committee on Governmental Affairs

Subcommittee on Oversight of
Government Management

United States Senate

Washington, OC 20510

Dear Senator Cohen:

Thank you for your letter of December 5, 1983, Colorado is one of the
16 states which has suspended continuing disability reviews under the
Social Security Act. Please be assured that this {s not a situation

of our choosing.

The Colorado Disability Determination Services had been enjoined by
the Unfted States District Court from processing disability
cessations, and, pursuant to the Court's fina) orders, was directed to
apply a standard of adjudicatfon requiring a showing of medical
improvement for benefit cessation. As you are aware, this requirement
is in conflict with Social Security Administration directives
published in the Federal Register. The effect of the freeze on case
processing has been to backiog more than 700 claims, which is the
equivalent of three and one-half work years. The agency also has been
placed in the position of:adjudicating claims by local rule rather
than those promulgated by the Social Security Administration.

1 urge that the Congress act promptly to address the fssue of required
medical improvement, so that Social Security disability decisions can
be completd on a more uniform and equitable basis.

I1f 1 can provide addftional 1nformation. please do not hesitate to
contact me again.
Sincerely, -
9 .S
Richard D. Lamm
Govarnor
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The CHAIRMAN. ]I am fine, but there are other witnesses.

Senator LevIN. Thank you.

The CHAIRMAN. Let me E‘ust say that it is our hope, as we have
indicated for some time, that we would have a full, complete, ex-
haustive hearing. We hope that the hearinf will continue through-
out the day. If there are others who would like to submit testimony
for the record, they may. And I would hol)e that in the next couple
of weeks, and beginniré% today, we will start negotiations from
where we left off when Congress recessed

Senator CoHEN. I believe the law providing for the continuation
of those payments through the administrative law judge stage ex-
pired on mber 7.

The CHAIRMAN. We are waiting for the House to act on the tem-
porary extension of payments pending appeal, and send it back to
us.
Senator MoyNIHAN. Mr. Chairman, just a brief question, and it
has to do with taxpayers. In New York it has been our experience
that 40 percent of the persons removed from the disability rolls by
social security action then had to turn to public assistance to main-
tain themselves. They were, in fact, unable to support themselves
and public assistance then supporteci them—a taxpayer program as
against a social insurance program.

I wonder if you have some comparable reports from your own
States or your own studies.

Senator LeviN. Our staff is scrambling.

- Senator CoHEN. I'm told that in my hometown of Bangor, Maine,
perhaps 25 percent of those terminated are now turning to welfare
asgistance.

Senator MoyNIHAN. In Bangor, Maine, 25 percent of those who
have been terminated have to go onto public assistance that the
taxpayers of Bangor-pay for as against a social insurance program
which has been in Slace for a very long time.

Senator CoHEN. Right.

The CHAIRMAN. That does not necessarily indicate they were dis-
abled. It may indicate they don’t want to work.
toSenxiKtor oYNIHAN. Well, I think people in Bangor, Maine, like

work.

The CHAIRMAN. I'm not talking about Bangor. [Laughter.]

Senator MoyNIHAN. I think you know your geople well enough to
ggw ?whether they ought to be working. Don’t you think, Senator

en

Senator CoHEN. I would say that the people of Maine have a
reputation for being independent and work-oriented. They have a
great reputation for their work product. '

Senator LonGg. May I just summarize?

The CHAIRMAN. Sure.

Senator LoNG. Let me just summarize what I think are the tax-
&a\syers concerns. And keep in mind now that when I ran for office

t time, I was on-the receiving end of this thing about voting for
the biggest tax increase in history. , .

Senator CoHEN. Senator Dole is following in your footsteps be-

use he is trying to urge us to vote for big taxes this year, too.

The CHAIRMAN. No, no. You have been reading the wrong mate-

rial. [Laughter.]
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Senator LoNG. Let me just give you three items here which indi-
cate my concern. When we put this program into effect, the origi-
nal cost estimates—those made when the law was pasaeci in 1956—
projected a 0.42 percent of taxable payroll long-range cost for dis-
ability insurance. Now in 1977—that’'s about the time when we
voted this tax increase—the 1977 report of the Social Security
trustees projected a 3.68 percent long range cost or more than eight
times—mind you, that’s almost 4 gg‘rcent of payroll—more than
eight times the orls%inal estimate. The 1988 trustees’ report, this
year, projected a 1.88 percent long range cost, about four times the
original cost estimate, on a comparable basis after adjusting for the
changes in covered dpaKroll since 1956.

We have to decide how costly a program we are asking the tax-
fayers to pay for. We can either put a great number of people on

he rolls or we can limit it. In either case, we ought to be willing to
spell out what we want. And when we do so, we ought to insist that
whoever is administering this program abide by the law. And if we
give the Secretary the power to carry out the law by regulation, we
:viug}}lxt to insist that those regulations of the Secretary be complied

Now some of {0 mentioned those States that indicated that they
would not comply. Frankly, I must say that in my diudgment that is

r administration. If I had been Secretary—and I don’t want to

Secretary, God forbid—but if I had had that liob and some Gov-
ernor had told me that he wasn’t going to comply with my regula-
tions, I would have notified him immediately that just the moment
the law permits the Department to do so, we would begin hiring
our own people to administer our program. , ,

Senator LEvIN. Would you impeach all the district court judges
who are throwing out the SSA decisions then too? I mean sooner or
later you have ipt to face up to the injustice. It's either going to
- happen inside the Social Security Administration or it's going to

happen in the Federal courts. The Federal courts are so ted
with what is go: n that they are correcting the injustices. Now
how do you get rid of all the Federal court judges? '

Senator LoNGg. Well, Senator, one way or the other I wouldn't let
them charge the taxpayers any 8 times, 10 times or 50 times what
the program was intended to cost. o
 Senator LeviNn. ] agree with that. ‘ ‘

Senator LoNg. I wouldn't leét them load those rolls down so that
everytime you look around half the people you are seeing on the
street are on disability rolls. 'm not saying half are that way. I
wouldn’t let it get that way. S | \

Senator LEVIN. Senator Cohen has indicated we’ve over the years
added categories of people who are eligible. You can’t say that
eight times as many people are there that belong there. It’s eight
times as many people are there than we origi predicted when
the m started, but we’ve added new categories of people who
are eligible so they do belong there according to the Congress. Now
: magbe we went too far. But I hapglesn to agree with what you }ust

sai f;hlf theée are people on the rolls who don’t belong there, let’s
get themoff. = - : ,

But, again, I think you would agree with us—and that’s the
thrust of this bill—that if there are people who do belong there, we

\
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want them there. We don’t want folks who belong on those rolls,
who contributed to the system, who have relied upon this system as
an insurance program, as a trust fund, being told after they've
been on it properly, without any face to face interview by the gov-
ernment, based on a paper review that suddenly you are off, you
are in the street, you are on welfare. We don’t want that. I don’t
think Jrou want that. And I know you don’t want that because you
are a decent human being. I don’t believe you want that.

Senator LoNG. Senator, let’s just understand this. I was all for
this grogram at a time when it took my vote to pass it. And I was
proud to support it. Now after we had that program for some years,
the Secretary of HEW, Mr. Califano, told me and told others that it
had gotten totally out of control; it's totally out of hand. At that
Foint, I recommended to the committee and the committee voted a
aw to tighten up on the program. And, frankly, the intent of Con-
gress was clear to say that you have got too many people on those
rolls who were not qualified to be on there.

Now I'm not here to defend the kind of administration, one, that
put a great number of people on there who didn't belong on there,
and, two, just took them off without face to face interviews and all
the rest. I'm not here to defend that type of administration.

But I am here to defend the taxpayer and say he shouldn’t have
to be burdened with paying for benefits which are going to people
who are able to work and who ought to be working.

Thank you.

The CHAIRMAN. Thank you very much. I agree with Senator
Long that if we work out some compromise, we are going to try to
tighten up the Federal control over State administration. I'm not
impr with the National Governors Association—on every issue
that comes before this committee they want more money. And I
just read a big glowing op ed piece in the Washington Post Sunday
signed by four Governors telling us we have got to do something
about Federal deficits. Two Republicans and two Democratic Gover-
nors spanking the Congress for spendinlgmmoney. They were here
’\lr‘ester ay asking for more money for child support enforcement.

hey are here today ;‘aﬁmg we have got to spend more money in
this p‘zv'gﬁram. Thei ill be here tomorrow for revenue sharing.
They will be here the next day for spmething else. And they are
putting out these big releases back in their States blaming the Fed-
eral Government for spending. And some States have surpluses.
Delaware is cutting taxes. And we are sending them revenue shar-
ing money. So I don’t shed any crocodile tears for the Governors. I
have great respect for them and wish them well. [Laughter.]

The CHAIRMAN. Thank you very much.” : -

Senator Sasser. Mr. Chairman, could I ask unanimous consent
that my statement, written statement, be included in the record?

The CHAIRMAN. Be happy to do that. And we will be working

with you in the future.

- Senator Sasskr. Thank you. :
The CHAIRMAN. We now have a panel consisting of Mrs. Martha

A. McSteen, Acting Commissioner of the Social Security Adminis-
tration; and Ms. Carolyn Kuhl, Deputy Assistant Attorney General,
Civil Division, Department of Justice.
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‘I read two names, and I see we have five witnesses. Please identi-

fy xe&om' associates. ‘
rs. McSteeN. Yes. I have with me Donald A. Gonya, Assistant

General Counsel, social security division; Louis D. Enoff who is the
Acting Deputy Commissioner for Programs and Policy; and Patri-
cia M. Owens who is Acting Associate Commissioner for Disability.

The CHAIRMAN. And, Carolyn, you are alone?

Ms. KuHL. Yes, Mr. Chairman, I am alone.

The CHAIRMAN. All right.
We are very pleased to have you this morning. We would be

pleased to have your testimony now. You can proceed in any way
you wish. If you can summarize your statement, the entire state-
ment will be made a part of the record. I know there will be ques-
tions from members of the committee.

Mrs. McSteen, do you want to begin?

Mrs. McSteEN. Yes.

STATEMENT OF MRS. MARTHA A. McSTEEN, ACTING COMMIS.
SIONER OF SOCIAL SECURITY, SOCIAL SECURITY ADMINISTRA-

TION, WASHINGTON, D.C.

Mrs. McSteeN. Mr. Chairman, and members of the committee, I
am pleased to be with you today to discuss the Frogress we have
made in improving the disability program. I would like to make it
clear from the outset, however, that the administration opposes en-
actment of disability legislation.

As I will discuss, we believe that the administrative and legisla-
tive reforms already accomplished make further reforms unneces-
sag. Therefore, the very high cost of the disability provisions of
H.R. 4170, about $6 billion in the first 5 years, are unacceptable,
especially at the present time when the safety margins of the
OASDI trust funds are relatively small.

With your permission, I am submitting a full detailed statement

for the record.
[The prepared statement of Mrs. McSteen follows:]
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MR, UHAIRMAN AND MEMBERS OF THE COMMITTEE:

I AM PLEASED TO BE HERE TODAY TO DISCUSS WITH YOU THE
PROGRESS WE HAVE MADE IN IMPROVING THE SOCIAL SECURITY DISABILITY
DECISIONMAKING PROCESS, | WOULD LIKE TO MAKE CLEAR AT THE OUTSET
THAT THE ADMINISTRATION OPPOSES ENACTMENT OF DISABILITY
LEGISLATION, AS | WILL DISCUSS IN MY STATEMENT, WE BELIEVE THAT
THE ADMINISTRATIVE AND LEGISLATIVE REFORMS ALREADY ACCOMPLISHED
MAKE FURTHER REFORMS UNNECESSARY, THEREFORE, THE VERY HIGH COSTS
OF THE DISABILITY PROVISIONS IN H.K, 4170-~ABOUT $6 BILLION IN THE
FIRST 5 YEARS--ARE UNACCEPTABLE, ESPECIALLY AT THE PRESENT TIME
WHEN THE SAFETY MARGINS OF THE UASUI TRUST FUNDS ARE RELATIVELY

SMALL,

[MPROVING THE UISABILITY PROCESS

AS YOU ARE WELL AWARE, THE IMPLEMENTATION OF PERIODIC REVIEW
OF DISABILITY BENEFICIARIES MANDATED BY THE CONGRESS IN 1980
BROUGHT TO LIGHT THE NEED FOR A NUMBER OF FUNDAMENTAL CHANGES IN
THE DISABILITY DECISIONMAKING PROCESS, IT BECAME CLEAR THAT THE
REVIEW PROCESS WAS CREATING HARDSHIPS FOR SOME BENEFICIARIES AND
THAT THESE HARDSHIPS HAD TO BE ALLEVIATED--EITHER ADMINISTRATIVELY
OR LEGISLATIVELY, BEGINNING EARLY IN 1982, WE BEGAN IMPLEMENTING
A SERIES OF ADMINISTRATIVE REFORMS TO MAKE THE DISABILITY
DECISIONMAKING PROCESS MORE RESPONSIVE TO THE NEEDS AND CONCERNS
OF THE DISABLED, IN ADDITION, THE CONGRESS ENACTED SOME IMPORTANT

81-964 O—84—1
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REFORMS IN THE DISABILITY PROCESS, WHILE THE EARLY REFORMS WENT
FAR TOWARD MAKING THE CDR PROCESS MORE FAIR, HUMANE AND EFFECTIVE,
ADDITIONAL EXPERIENCE, ALONG WITH CONSULTATION WITH THOSE
CONCERNED WITH THE DISABILITY PROGRAM, POINTED THE WAY TO THE
FURTHER MAJOR REFORMS THAT SECRETARY HECKLER ANNOUNCED ON JUNE 7,

1983,

| WANT TO MENTION THAT A NUMBER OF THESE REFURMS IMPROVED THE
INITIAL DISABILITY DECISIONMAKING PROCESS AS WELL. BECAUSE OF THE
PUBLIC ATTENTION GIVEN TO THE CONTINUING DISABILJTY REVIENS (LLR)
OVER THE LAST FEW YEARS, THE PROGRESS WE HAVE MADE WITH THE
INITIAL DISABILITY CLAIMS PROCESS HAS PERHAPS BEEN OVERSHADOWED,

TWO OF THE KEY LEGISLATED REFORMS (INCLUDED IN P.L. 97-455)
WERE THE CONTINUED PAYMENT OF BENEFITS DURING APPEAL (EXTENDED BY
P.L, 98-118) AND A FACE-TO-FACE EVIDENTIARY HEARING AT THE
RECONSIDERATION LEVEL., THE PROVISION TO CONTINUE PAYMENT OF
BENEFITS DURING APPEAL TO AN ALJ HEARING RELIEVED THE ANXIETIES
AND FINANCIAL HARDSHIPS OF MANY WHOSE DISABILITY BENEFITS HAVE
BEEN TERMINATED. ABOUT 93 PERCENT OF THOSE WHO APPEAL THE
DECISION TO TERMINATE BENEFITS HAVE ELECTED CONTINUATION OF

BENEFITS,

A BASIC ISSUE TO BE RESOLVED 1S WHETHER TO EXTEND OR MODIFY
THE CONTINUED PAYMENT PROVISION BECAUSE IT HAS EXPIRED., UNDER
P.L. 97-455 AS EXTENDED, CONTINUED PAYMENTS CAN BE OFFERED ONLY TO
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BENEFICIARIES WHO WERE DETERMINED NO LONGER DISABLED BEFORE
DECEMBER 7, 1983,

AS WE HAVE IN THE PAST, WE STILL SUPPORT CONTINUED PAYMENT OF
BENEFITS BUT ONLY THROUGH THE EIRST EVIDENTIARY HEARING IN THE
APPEALS PROCESS., WE THINK PAYMENT THROUGH THE ALJ LEVEL 1S
UNNECESSARY BECAUSE THE BENEFICIARY CAN PRESENT HIS CASE DIRECTLY
TO THE DECISIONMAKER AT THE RECONSIDERATION LEVEL., AS A RESULT,
WE BELIEVE THAT ERRONEOUS DECISIONS WILL BE LARGELY CORRECTED
EARLIER IN THE APPEALS PROCESS, ALSO, WE ARE CONCERNED THAT
PAYING THROUGH THE ALJ LEVEL MAY BE AN INCENTIVE FOR SOME PEOPLE
Tu APPEAL TO THE ALJ LEVEL ONLY FOR THE PURPOSE OF POSTPONING

BENEFIT TERMINATION,

INCIDENTALLY, BASED ON THE RESULTS OF OUR PILOT PROJECT ON
PROVIDING AN EVIDENTIARY HEARING AT RECONSIDERATION, WE BELIEVE
THIS PROGRAM WILL IMPROVE BENEFICIARY SATISFACTION WITH THE
DISABILITY PROCESS, SINCE STATES EXPRESSED AN INTEREST IN
CONDUCTING THE RECONSIDERATION HEARINGS, WE HAVE GIVEN THEM THE
OPPORTUNITY TO DO SO, WE BELIEVE THAT GIVING THE STATES THE
OPTION TO PARTICIPATE WILL STRENGTHEN THE POSITIVE RELATIONSHIP
BETWEEN THE STATES AND THE FEDERAL GOVERNMENT IN THE
ADMINISTRATION OF THE PROGRAM, PRELIMINARY RESPONSES FRUM THE
STATES INDICATE THAT NEARLY ALL STATES ARE INTERESTED IN
CONDUCTING THE RECONSIDERATION HEARINGS; ONLY MARYLAND, NEBRASKA

AND WYOMING HAVE DECLINED,
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I MIGHT MENTION THAT THE RECONSIDERATION HEARING PROCESS 1§
BEING IMPLEMENTED USING STATE HEARING OFFICERS IN STATES THAT ARE
READY TO CONDUCT THE HEARINGS. IN OTHER STATES, FEDERAL HEARING
OFFICERS WILL TEMPORARILY CONDUCT THE HEARINGS UNTIL THE STATES
ARE READY TO DO SO, (FEDERAL HEARING OFFICERS WILL CONDUCT THE
HEARINGS IN THE FEW STATES THAT HAVE DECLINED,) -

LET ME NOW BRIEFLY NOTE THE MOST IMPORTANT OF OUR
ADMINISTRATIVE REFORMS, THESE REFORMS WERE DESIGNED TO MAKE THE
PROGRAM MORE RESPONSIVE TO THE NEEDS OF BENEFICIARIES WHILE STILL
ASSURING THAT WE FULFILL OUR OBLIGATIONS TO CONGRESS AND THE
TAXPAYING PUBLIC TO ADMINISTER THE PROGRAM IN AN EFFICIENT AND

EFFECTIVE MANNER,

0 WE REDUCED THE NUMBER OF BENEFICIARIES TO BE REVIEWED
EVERY 3 YEARS BY EXPANDING OUR DEFINITION OF PERMANENT
DISABILITY, NOW ROUGHLY 4O PERCENT OF DISABLED WORKER
BENEFICIARIES ARE EXEMPTED FROM THE 3-YEAR REVIEW,

0 WE SUSPENDED THE REVIEW OF MENTALLY IMPAIRED BENEFICIARIES

.. WITH FUNCTIONAL PSYCHOTIC DISORDERS UNTIL THE CRITERIA FOR
REVIEWING THESE CASES COULD BE REVISED. THESE
BENEFICIARIES WERE THE MOST PRONE TO INCORRECT
TERMINATIONS, PART OF THE PROBLEM IN THE REVIEW OF THESE
CASES IS THAT DIAGNOSIS, TREATMENT AND STANDARDS OF
MEASUREMENT OF THESE DISORDERS ARE VERY DIFFICULT,
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0 WE BEGIN EACH CUR WITH AN INTERVIEW IN A LOCAL SOCIAL
SECURITY OFFICE IN ORDER TO EXPLAIN THE PROCESS TO
BENEFICIARIES AND ADVISE THEM OF THEIR RIGHTS AND

"~ RESPONSIBILITIES,

O WE INITIATED A TOP-TO~BOTTOM REVIEW OF DISABILITY POLICIES
AND PROCEDURES IN CONSULTATION WITH APPROPRIATE EXPERTS
AND THE STATES, AND HAVE INCREASED OUR EFFORTS TO SEEK THE
ADVICE OF THE MEDICAL COMMUNITY ON THE ENTIRE DISABILITY
PROCESS, THERE ARE SEVERAL GROUPS CURRENTLY REVIEWING
BOTH PHYSICAL AND MENTAL IMPAIRMENT ISSUES, AND THEY HAVE
RECOMMENDED A NUMBER OF SIGNIFICANT ACTIONS,

== 1 AM PARTICULARLY PLEASED WITH THE WORK DONE BY THE
GROUP REVISING THE CRITERIA FOR MENTAL IMPAIRMENTS IN
THE LISTINGS, THE GROUP, WHICH INCLUDES OUTSIDE
EXPERTS AS WELL AS SSA AND STATE AGENCY PERSONNEL, IS
CLOSE TO COMPLETING ITS WORK ON EVALUATING MENTAL
IMPAIRMENTS AND WILL BE SUBMITTING ITS RECOMMENDATIONS
TO US VERY SOON, WE HOPE TO HAVE A REVISED MENTAL
IMPAIRMENT LISTING PUBLISHED FOR PUBLIC COMMENT SHORTLY

THEREAFTER,

=~ ALSO, WE HAVE ASKED A WORKGROUP TO CONSIDER HOW WE
MIGHT MAKE GREATER USE OF WORK EVALUATIONS IN MENTAL
IMPAIRMENT CASES TO ASSESS A PERSON'S ABILITY TO WORK,
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WE BELIEVE THAT THESE EVALUATIONS COULD BE VERY HELPFUL
IN PROVIDING A BETTER PICTURE OF WHAT AN INDIVIDUAL 1S

ABLE TO DO,

CONSIDERATION OF ADDITIONAL LEGISLATIVE REFORMS

BEFORE MOVING TO A DISCUSSION OF SPECIFIC LEGISLATIVE
PROPOSALS, | WANT TO COMMENT BRIEFLY ON THE COST OF THE DISABILITY
PROVISIONS IN THE BILL (H.R., 4170) APPROVED BY THE COMMITTEE ON
" WAYS AND MEANS ON UCTOBER 21, 1983, THE BILL WOULD COST ABOUT
$6 BILLION OVER THE FIVE FISCAL YEARS 1984 THROUGH 1988, THIs
INCLUDES UASUI PROGRAM AND ADMINISTRATIVE COSTS PLUS SSI, MEDICARE
AND MEDICAID COSTS, | SHOULD EMPHASIZE THAT THE ESTIMATE
REPRESENTS COSTS ONLY THROUGH FY 1988, WE WILL PROVIDE AN
ESTIMATE FOR FY 1989 SHORTLY, THESE COSTS ASSUME THAT UNDER THE
LANGUAGE OF THE BILL THE COURTS WOULD BE LIKELY TO REQUIRE THE
MEDICAL STANDARD TO BE APPLIED RETROACTIVELY, REQUIRING REOPENING
OF CASES DECIDED OVER THE PAST 3 YEARS, (APPLYING THE MEDICAL
IMPROVEMENT STANDARD ONLY PROSPECTIVELY WOULD RESULT IN COSTS OF
ABOUT $3 BILLION OVER THE FIRST 5 YEARS FOR THE DISABILITY
PROVISIONS IN H.R. 4170.)

THIS ADDITIONAL OUTGO FROM THE Ul FUND--WITH OR WITHOUT
REOPENING OF PAST CDR CASES UNDER.A MEDICAL IMPROVEMENT
STANDARD-~PROBABLY WOULD REQUIRE EARLIER REPAYMENT OF THE
INTERFUND LOANS THAT WERE MADE TO THE ULD-AGE AND SURVIVORS
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INSURANCE TRUST FUND FROM THE DI FUND IN LATE 1982, UNDER THE
SOCIAL SECURITY AMENDMENTS OF 1983, THESE LOANS DO NOT HAVE TO BE
REPAID UNTIL 1984, AND OUR ESTIMATES FOR PRESENT LAW INDICATE THAT
THE Ul FUND WOULD PROBABLY NOT NEED EARLIER REPAYMENT, THESE
LOANS MIGHT HAVE TO BE REPAID AS EARLY AS 1985 TO ASSURE CONTINUED
PAYMENT OF DI BENEFITS IF H,R, 4170 15 ENACTED, EVEN WITH
REPAYMENT OF THE LOANS FROM THE UASI TRUST FUND IN 1985, THE DI
TRUST FUND RATIO 1S ESTIMATED TO DECLINE TO 1l PERCENT--LESS THAN

2 MONTHS' OUTGO--BY JANUARY 1, 1989,

ALSO, THE INCREASED EXPENDITURES UNDER THE WAYS AND MEANS
COMMITTEE'S BILL WOULD REDUCE TRUST FUND ASSETS, INCREASING THE
LIKELIHOOD THAT THE AUTOMATIC STABILIZER PROVISION IN THE LAW
WOULD BE TRIGGERED, THIS WOULD MEAN THAT THE SOCIAL SECURITY
COST-OF-LIVING INCREASES FOR LECEMBER 1984 AND POSSIBLY OTHER
YEARS COULD BE REDUCED--BUT ONLY IF WAGES INCREASE AT A LOWER RATE

THAN PRICES,

NOW I WANT TO COMMENT ON SOME OF THE MAJOR 1TEMS OF
DISABILITY LEGISLATION THAT WERE CONSIDERED IN THE FIRST SESSION

OF THIS CONGRESS,

CONT INUATI T MENT

THE FIRST ISSUE | WANT TO MENTION IS THE CONTINUATION OF
BENEFIT PAYMENTS DURING APPEAL, AS 1 INDICATED EARLIER, THE



100

PROVISION IN THE LAW EXPIRED ON DECEMBER b, WE DIRECTED THE
STATES TC HOLD TERMINATION NOTICES BEGINNING UECEMBER 7, BECAUSE
WE NEEDED TIME TO REVISE THE NOTICES DUE TO THE EXPIRATION OF
CONTINUED PAYMENT AND ALSO NEEDED TO ADVISE BENEFICIARIES OF THEIR
RIGHTS TO A RECONSIDERATION HEARING EFFECTIVE JANUARY 1,

WE PLAN TO NOTIFY THE STATES THIS WEEK TO RESUME PROCESSING
CESSATION CASES, BEGINNING IN FEBRUARY, UF COURSE, THOSE STATES
THAT ARE AFFECTED BY COURT ORDERS WILL PROCESS CASES IN ACCORDANCE
WITH THE COURT ORDERS, IN THE CASE OF CESSATIONS EFFECTIVE FOR
FEBRUARY, BENEFITS WILL BE PAYABLE FOR FEBRUARY AND FOR 2
ADDITIONAL MONTHS--THE LAST CHECK WILL BE PAID MAY 3,

1 PROVEMENT
THE ADMINISTRATION STRONGLY OPPOSES SECTION Y01 oF H.R., 4170
WHICH WOULD ESTABLISH A SEPARATE STANDARD OF DISABILITY FOR THOSE
ALREADY ON THE ROLLS, ABOUT THREE-QUARTERS OF THE COST OF THE
HOUSE BILL IS ATTRIBUTABLE TO THIS PROVISION ALONE,

THERE ARE NO STATEMENTS IN THE STATUTE AS TO WHAT STANDARD TO
USE IN DETERMINING A DISABILITY BENEFICIARY'S CONTINUING
ELIGIBILITY FOR BENEFITS, WE NOW USE THE SAME STANDARD THAT ME
USE IN INITIAL DISABILITY CASES,
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BotH H.R. 4170 AND THE DISABILITY AMENDMENTS INTRODUCED BY
SENATORS COHEN AND LEVIN LATE IN THE FIRST SESSION OF THIS
CONGRESS WOULD PROVIDE A MEDICAL IMPROVEMENT STANDARD FOR
TERMINATING DISABILITY BENEFITS, AS PART OF THE SECRETARY'S
DISABILITY REFORMS, WE UNDERTOOK A TOP-TO-BOTTOM REVIEW OF
DISABILITY POLICIES AND PROCEDURES, INCLUDING THE ISSUE OF WHETHER
AN ACCEPTABLE MEDICAL IMPROVEMENT STANDARD COULD BE DEVELOPED,
AFTER MONTHS OF STUDY OF THE ISSUE AND CONSIDERATION OF THE
STANDARDS IN BOTH THE SENATE AND HOUSE BILLS, WE HAVE CONCLUDED
THAT WE MUST STRONGLY OPPOSE A MEDICAL IMPROVEMENT STANDARD,

A BASIC PROBLEM WITH A MEDICAL IMPROVEMENT STANDARD 1S THAT
IT WOULD CREATE DIFFERENT STANDARDS OF ELIGIBILITY FOR INITIAL
CLAIMS AND FOR CONTINUING DISABILITY REVIEWS, THIS WOULD BE
UNFAIR AND INEQUITABLE TO PEOPLE NOW APPLYING FOR BENEFITS WHO
COULD NOT RECEIVE BENEFITS EVEN THOUGH THEY ARE IN THE SAME
CONDITION AS SOME PEOPLE NOW ON THE ROLLS,

ALSO, A MEDICAL IMPROVEMENT STANDARD IS UNNORKABLE BECAUSE OF
THE DIFFICULTIES WITH COMPARING A PERSON’S CURRENT CONDITION WITH
HIS OR HER CONDITION AT THE TIME BENEFITS WERE AWARDED, THE TYPE
OF EVIDENCE USED TO MAKE A DISABILITY DETERMINATION IN THE PAST
FREQUENTLY DIFFERS FROM THE TYPE OF EVIDENCE CURRENTLY USED
BECAUSE OF CHANGES IN MEDICAL PRACTICE OR TECHNOLOGY.
CONSEQUENTLY, COMPARISON OF THE SEVERITY OF A CONDITION IN THE
~PAST WITH A CURRENT CONDITION COULD INVOLVE MEASURES MADE ON TWO
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DIFFERENT SCALES WITH NO MEANS OF CONVERTING FROM ONE SCALE TO THE
OTHER,

IN ADDITION TO THESE SERIOUS CONCERNS, WE BELIEVE THAT
REFORMS IN THE DISABILITY PROGRAM NOW UNDERWAY MAKE SUCH A
STANDARD UNNECESSARY, THE MOST IMPORTANT OF THESE REFORMS ARE THE
FACE-TO-FACE EVIDENTIARY HEARING AT RECONSIDERATION AND OUR TOP-
T0-BOTTOM REVIEW OF THE DISABILITY PROGRAM,

MOST IMPORTANTLY, WE BELIEVE THAT MOST OF THE PRESSURE FOR
ENACTMENT OF A MEDICAL IMPROVEMENT STANDARD HAS COME BECAUSE OF
THE INITIATION OF CDR’S AS MANDATED BY THE CONGRESS IN THE 1980
DISABILITY AMENDMENTS, BENEFICIARIES HAD NOT EXPECTED TO HAVE
THEIR ELIGIBILITY REVIEWED, NOW, WHEN A PERSON IS AWARDED
DISABILITY BENEFITS HE IS TOLD THAT HIS CONTINUED ELIGIBILITY WILL
BE REVIEWED AND THAT SSA WILL PERIODICALLY REDETERMINE WHETHER HE
REKAINS SO DISABLED AS TO BE UNABLE TO WORK,

FOR ALL OF THESE REASONS WE BELIEVE THAT A MEDICAL
IMPROVEMENT STANDARD IS NOT IN THE BEST INTEREST OF THE DISABILITY
PROGRAM, AND WE STRONGLY OPPOSE ENACTMENT OF SUCH A PROVISION EVEN

IF APPLIED PROSPECTIVELY ONLY.

Eace-To-FACE INTERVIEW AT INITIAL LEVEL

ANOTHER PROPOSAL THAT HAS BEEN SUGGESTED BY SOME DISABILITY
INTEREST GROUPS AND IS CONTAINED IN H,R, 4170 IS TO ELIMINATE THE
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RECONSIDERATION STEP IN THE APPEALS PROCESS FOR DISABILITY
CESSATION CASES AND, INSTEAD, PROVIDE A FACE-TO-FACE INTERVIEW AT
THE INITIAL LEVEL FOR DISABILITY CESSATION CASES, THE
FACE-TO-FACE INTERVIEW WOULD TAKE PLACE AFTER A PRELIMINARY
UNFAVORABLE DECISION WAS MADE BUT BEFORE A FINAL DECISION WAS
ISSUED, THE DISABILITY AMENDMENTS INTRODUCED BY SENATORS COHEN
AND LEVIN WOULD NOT ELIMINATE THE RECONSIDERATION STEP BUT WOULD
INSTEAD REQUIRE DEMONSTRATION PROJECTS IN 5 STATES ON A
FACE-TO-FACE INTERVIEW AT THE INITIAL LEVEL,

WE AGREE WITH THE NEED FOR EARLY FACE-TO-FACE CONTACT BETWEEN
THE DISABILITY BENEFICIARY AND A DECISIONMAKER TO ASSURE CORRECT
CONTINUING DISABILITY DECISIONS, THAT IS WHY WE SUPPORTED THE
FACE-TO-FACE EVIDENTIARY HEARING AT RECONSIDERATION THAT WAS
PROVIDED BY P,L., 97-455, HOWEVER, WE OPPOSE SUCH PRE-TERMINATION
HEARINGS BECAUSE THEY WOULD ABANDON THE IDEA OF A RECONSIDERATION
HEARING BEFORE IT IS FULLY TESTED., THE NEW RECONSIDERATION
PROCESS MANDATED BY P.L. 97-U455 SHOULD BE GIVEN A FAIR TRIAL,
PARTICULARLY IN VIEW OF THE HIGHLY SUCCESSFUL PILOT PROJECT
RESULTS, WE STRONGLY URGE THE CONGRESS TO GIVE THIS APPROACH A
FAIR CHANCE BEFORE CONSIDERING MAKING A WHOLESALE CHANGE,

ORATO T T REV

UNDER ANOTHER PROPOSAL--WHICH 1S CONTAINED IN H.,R, 4170 AND
THE DISABILITY AMENDMENTS INTRODUCED BY SENATORS COHEN AND
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LEVIN--THERE WOULD BE A TEMPORARY DELAY OF PERIODIC REVIEW FOR ALL
MENTALLY IMPAIRED INDIVIDUALS UNTIL THE CRITERIA FOR EVALUATING
MENTAL IMPAIRMENTS IN THE LISTING OF IMPAIRMENTS HAVE BEEN
REVISED, WE BELIEVE THIS PROVISION IS UNNECESSARY SINCE UNDER THE
SECRETARY'S INITIATIVES SSA HAS STOPPED REVIEWS OF ABOUT
TWO-THIRDS OF MENTAL IMPAIRMENT CASES-~THOSE MOST PRONE TO
DECISIONAL ERROR--UNTIL REVISED STANDARDS ARE DEVELOPED, ALSO,
BECAUSE WE EXPANDED THE DEFINITION OF PERMANENT DISABILITY, THE
NUMBER OF MENTAL IMPAIRMENT CASES SELECTED FOR REVIEW HAS BEEN

FURTHER REDUCED,

MORE IMPORTANTLY, THE WORKGROUP, WHICH HAS BEEN REVIEWING THE
CRITERIA FOR EVALUATING MENTAL IMPAIRMENTS SINCE JuLY 1983, WwiLL
BE SUBMITTING ITS RECOMMENDATIONS, AND WE EXPECT TO BE ABLE TO
IMPLEMENT THEIR RECOMMENDATIONS IN THE NEAR FUTURE, IN VIEW OF
THIS PROGRESS, A MORATORIUM IN MENTAL IMPAIRMENT CASES IS

UNNECESSARY,

APA RULEMAKING

ANOTHER ISSUE THAT HAS BEEN THE SUBJECT OF PROPOSED
LEGISLATION IS MAKING THE PUBLIC NOTICE AND COMMENT REQUIREMENTS
OF THE ADMINISTRATIVE PROCEDURE ACT APPLICABLE TO SSA RULEMAKING,
WE OPPOSE THIS PROPOSAL BECAUSE IT COULD RAISE SERIOUS QUESTIONS
AS TO WHETHER AN SSA POLICY 1S SUBJECT TO THE APA NOTICE AND
COMMENT REQUIREMENTS, THE APA PROVIDES THAT ONLY SUBSTANTIVE--NOT
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INTERPRETIVE--RULEMAKING 1S SUBJECT TO THE PUBLIC NOTICE AND
COMMENT REQUIREMENTS, STATE AGENCIES OR ALJS MIGHT QUESTION
WHETHER THEY SHOULD FOLLOW AN SSA POLICY THAT HAS NOT BEEN
PUBLISHED UNDER THE APA ON THE GROUNDS THAT 1T ESTABLISHES
SUBSTANTIVE RATHER THAN INTERPRETIVE POLICY, SUCH'A SITUATION
NOULD ADD CONFUSION TO THE DISABILITY PROCESS AND WOULD GREATLY
IMPEDE OUR EFFORTS TO ASSURE THAT UNIFORM STANDARDS ARE USED TO
MAKE DISABILITY DETERMINATIONS, ANOTHER SERIOUS PROBLEM IS THAT
THE PROVISION COULD BE INTERPRETED BROADLY BY THE COURTS WITH THE
RESULT THAT INTERPRETIVE RULINGS WHICH CONTAIN DETAIL WHOLLY
INAPPROPRIATE FOR REGULATIONS WOULD HAVE TO BE ISSUED AS

REGULATIONS,
ComPL 1 1TH_COURT

TH1S PROPOSAL IN H,R., 4170 wouLD REQUIRE US EITHER TO
RECOMMEND APPEAL OF CIRCUIT COURT DECISIONS WITH WHICH WE DISAGREE
OR TO ACQULESCE IN THE DECISION AND APPLY IT WITHIN THE
JURISDICTION OF THE CIRCUIT COURT,

WE STRONGLY OPPOSE THIS PROVISION, HHS HAS ALWAYS COMPLIED
WITH THE TERMS OF COURT ORDERS AS THEY RELATE TO INDIVIDUALS OR
CLASSES OF INDIVIDUALS NAMED IN A PARTICULAR SUIT, HOWEVER, OUR
POLICY OF NONACQUIESCENCE 1S ESSENTIAL TO ENSURE THAT THE AGENCY .
FOLLOWS ITS STATUTORY MANDATE TO ADMINISTER THE SOCIAL SECURITY
PROGRAM NATIONWIDE IN A UNIFORM AND CONSISTENT MANNER, 1IN A
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PROGRAM OF NATIONAL SCOPE, IT WOULD NOT BE EQUITABLE TO PEOPLE TO
SUBJECT THEIR CLAINS TO DIFFERING STANDARDS DEPENDING ON WHERE

THEY RESIDE,

THERE ARE SEVERAL REASONS WHY WE DO NOT RECOMMEND APPEAL OF
ALL CIRCUIT COURT DECISIONS WITH WHICH WE DISAGREE. FOR EXAMPLE,
IF THE SAME ISSUE HAS BEEN DECIDED BY A NUMBER OF COURTS AND THE
WEIGHT OF THE DECISIONS AGREES WITH OUR INTERPRETATION, WE MAY
DECIDE NOT TO RECOMMEND APPEAL OF THE MINORITY OF CASES WHICH
DISAGREE WITH OUR INTERPRETATION, TO APPEAL ALL SUCH CASES WOULD
BE ADMINISTRATIVELY EXPENSIVE, WOULD BE AN INEFFICIENT USE OF
LlMlTED FEDERAL LEGAL RESOURCES, AND WOULD AGGRAVATE THE ALREADY
HEAVY BURDEN OF LITIGATION IN FEDERAL COURTS, [F, ON THE OTHER
HAND, THE WEIGHT OF THE COURT DECISIONS ON A GIVEN ISSUE DOES NOT
AGREE WITH OUR INTERPRETATION, WE GENERALLY RECOMMEND APPEAL OF
ONE OR MORE OF THE CASES AND MAY ALSO PURSUE OTHER REMEDIES SUCH

AS RECOMMENDING REMEDIAL LEGISLATION,

THERE WOULD BE ENORMOUS PRACTICAL PROBLEMS WITH
CIRCUIT-BY-CIRCUIT ACQUIESCENCE SINCE WE WOULD NEED TO KEEP TRACK
OF APPLICANTS AS THEY MOVE THROUGH THE DECISIONMAKING PROCESS,
“"DETERMINE WHICH CIRCUIT LAW SHOULD APPLY, AND SEPARATELY HANDLE
CLAIMS BY JURISDICTION, SPECIAL PROBLEMS COULD ARISE WHERE THERE
ARE CONFLICTiNG DECISIONS WITHIN A SINGLE CIRCUIT, OR A CLAIMANT
OR BENEFICIARY CHANGES RESIDENCE WHILE A DECISION ON APPEAL IS

PENDING,
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THE PROPOSAL WOULD TAKE AWAY OUR OPTION TO CONTINUE TO
LITIGATE ISSUES ALREADY ADDRESSED BY THE CIRCUIT COURTS, THUS
UNDERMINING OUR ABILITY TO DEFEND THE MANY SUITS BROUGHT AGAINST
THE AGENCY EACH YEAR, FURTHER, REQUIRING US TO APPEAL ADVERSE
COURT DECISIONS TO THE SUPREME COURT OR ELSE FOLLOW THEM ALSO
IGNORES THE SEVERE LIMITATIONS WE FACE IN SEEKING SUPREME COURT
REVléw. THE SUPREME COURT SELDOM GRANTS REVIEW IN CASES INVOLVING
A STATUTORY ISSUE OF FIRST IMPRESSION DECIDED ADVERSELY TO THE
GOVERNMENT, | UNDERSTAND THAT THE UEPARTMENT OF JUSTICE ALSO
*STRONGLY OPPOSES THIS PROVISION AND HAS COMMUNICATED ITS
OPPOSITION TO THIS COMMITTEE,

CONCLUSION

IN CONCLUSION, WE THINK THE LEGISLATIVE AND ADMINISTRATIVE
STEPS THAT HAVE BEEN TAKEN TO DATE HAVE IMPROVED AND STRENGTHENED
THE DISABILITY PROCESS, AND THE PROPOSED LEGISLATIVE CHANGES .

DISCUSSED EARLIER ARE NOT NEEDED.
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Mrs. McSTEEN. As you are well aware, the periodic review of dis-
ability beneficiaries mandated by the Congress in 1980 brought to
light the need for a number of fundamental changes in the disabil-
itry decision-making process. Beginning early in 1982, we began im-
plementing a series of administrative reforms to make the program
more responsive to the needs of beneficiaries while still assuring
that we fulfill our obligation to Congress and the taxpaying public
to administer the program in an efficient and effective manner. In
addition, the Congress enacted some important reforms.

The most important of these administrative reforms include: re-
ducing the number of beneficiaries to be reviewed every 8 years ex-
panding our definition of permanent disability; suspending the
review of the mentally impaired beneficiaries with functionai psy-
chotic disorders until we revise the criteria; beginning each con-
tinuing disability review with an interview at a local social security
office; and initiating a top to bottom review of disability policies
and procedures in consultation with appropriate outside experts
and the States. \

As part of this review, a group is revising the criteria for mental
impairments in the listings. The group will be submitting its rec-
ommendations very soon, and we hope to have a revised mental im-
pairment listing published for public comment shortly.

To date, we have finished reviewing about two-thirds of the dis-
ability beneficiaries on the rolls who have nonpermanent disabil-
ities, and this is part of the 3-year cycle of periodic reviews.

Before moving to a discussion of specific' legislative proposals, I
want to comment briefly on the cost of the disability provisions of
H.R. 4170, which has been approved by the Committee on Ways
and Means. The bill would cost about $6 billion over the 5 fiscal
years—1984 through 1988. This includes OASDI program and ad-
ministrative costs, plus SSI, medicare and medicaid costs. And I
should emphasize that the estimate regresents costs only through
fiscal year 1988. We will provide the 1989 data shortly.

[The following table was subsequently supplied:]
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INTERMEDIATE-COST ESTIMATES

Table ).--Cost Effects of Title IX of H.R. 4170,
As Approved on Octaber 20 by the Houu(Conninn on Ways and Means, Fiscal Years 1984-89
in millions)

With a Medical-Improvement Standard Applied to New Cases:

81-964 0—84—8

Fiscal year Total,

Program affected 1984 1985 1986 1987 1988 1989 1984-89

OASD] benefit payments $ 60 $390 $580 $650 $730 $ 810 §3,220

O0ASD! administrative expenses 25 105 130 126 131 136 653

Medicare . 23 45 65 80 95 108 415

Medicaid . 13 A 21 15 20 26 ' 116

| sst -3 2 9 19 23 29 79

" Total $120 $563 $80S $890 $999 $1,106 $4,483
With a Medical Improvement-Standard Applied to New Cases and to Prior Terminations:

Fiscal year Total,

Program affected 1984 1985 1986 1987 1988 1989 1984-89

OASDI benefit payments $ 83 $1,200 $840 $ 860 $ 910 $ 970 $5,610

OASDI administrative expenses 109 168 130 126 131 136 800

Medicare 43 95 135 165 195 225 860

Medicaid 19 3l 33 30 40 - 52 205

§S1 8 15 16 25 29 34 127

Total $1,011 $1,509 $1,154 $1,206 $1,308 $1,417 $7,602

LS
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Mrs. McSteeN. These costs assume that under the language of .
the bill the courts would be likely to recﬂuire the medical improve-
ment standard to be applied retroactively, requiring reopening of
cases decided over the past 8 years. Agglying the medical improve-
ment standard only prospectively would result in costs of about $3
billion over the first 5 years under the disability provisions in H.R.
4170. This additional outgo from the DI fund, with or without re-
openinf of past CDR cases under a medical improvement standard,
probably would require earlier repayment of the interfund loans
that were made to the old age and survivor insurance trust fund
from the DI trust fund in late 1982, .

Under the social security amendments of 1988, these loans do not
have to be repaid, as you know, until 1989, And our estimates for

resent law indicate that the DI fund would %x;)bably not need ear-
ier repayment. These loans might have to be repaid as early as
1985 to assure continued payment of DI benefits if H.R. 4170 is en-
acted. Even with the repayment of loans from the OASI trust fund
in 1985, the DI trust fund ratio is estimated to decline to 11 per-
cent, less than 2 month’s outgo by the beginning of 1989.

Also the increased eexépenditures under the Ways and Means
Committee bill would reduce trust fund assets, increasing the like-
lihood that the stabilizer provision in the law would be triggered.
And this would mean that the social security cost-of-living in-
creases for December 1984 and possibly other years could be re-
duced, if wages increase at a lower rate than prices.

The first issue I want to mention is the continuation of benefit
Bge{ments during appeal. This provision expired, as you know, on

ember 6. And we directed the States to hold the termination
notices beginning on the 7th because we needed time to revise the
notices and advise the beneficiaries of their right to a reconsider-
ation hearing effective January 1.

We plan to notify the States this week to resume é)rocessing ces-
.sation cases beginning next month. Of course those States that are
affected by court orders will process cases in compliance with the
court orders. .

"As we have in the past, we still support continued payment of

benefits, but only through the first evidentiary hearing in the ap-

- peals process. We think payment through the level is unneces-

sary because the beneficiary can present his case directly to the
decisionmaker at the reconsideration level.

The administration strongly opposes section 901 of H.R. 4170
which would establish a medi improvement standard. About °
three-quarters of the cost of the House bill is attributable to this

‘provision alone. A medical improvement standard would create dif-
ferent standards of eligibility for initial claims and for continuing
disability reviews. This would be unfair and inequitable to people
now applying for benefits who could not receive benefits even
thﬁggh they are in the same condition as some people now on the
rolls. .
Also a medical improvement standard is not workable because of
.the difficulties in comparing a person’s current condition with his
condition at the time the benefits were awarded. In addition to
these concerns about a medical improvement standard, we believe
that the reforms in the disability program now underway make
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such a standard unnecessary. The most important of these reforms
are the face-to-face evidentiary hearing at reconsideration, and our
top to bottom review of the disability program.

Another issue that has been the subject of proposed legislation is
making the public notice and comment requirements of the Admin-
istrative Procedure Act [APA] applicable to SSA rulemaking. We
oppose this pro because it could raise serious questions as to
whether an SS licy is subject to APA notice and comment re-
quirements. The APA provides, as you know, that onlfv substantive
not interpretative, rulemaking is subject to the pub ic notice and
comment requirements. State agencies and ALJ’s might question
whether they should follow an SSA (Eolicy which has not been pub-
lished under the APA on the grounds that it establishes a substan-
tive rather than interpretative policy. Such a situation would add
confusion to the disability process, and would greatly impede our
efforts to assure that uniform standards are used to make disabil-
ity determinations. .

Another serious problem is that this provision could be interpret-
ed broadly by the courts with the result that interpretative ruli
which contain detail wholly inappropriate for regulations would
have to be issued as regulations.

Another proposal in H.R. 4170 would require ys either to recom-
mend appeal of circuit court decisions with which we disagree or to
acquiesce in the decision, and a%;l);y it within jurisdiction of the cir-
cuit court. We strongly orpose this provision.

HHS has always complied with the terms of court orders as they
relate to individuals or classes of individuals named in a particular
suit. However, our policy of nonacquiescence is essential to insure
that the agency follows its statutory mandate to administer this
prg%ram in a uniform and consistent manner.

ere also would be enormous practical problems with circuit by
circuit acquiescence since we would need to keep track of appl-
cants as they move through the decisionmaking process in deter-
mining which circuit law should apply, and separately handle
claims by jurisdiction.

In addition, the a5;1'op08411 would take away our option to continue
to litigate issues already addressed by the circuit courts, thus un-
dermining our-ability to defend the many suits brought against the
agency. Requirinf us to appeal adverse court decisions to the Su-
preme Court or else follow them also ignores the severe limitations
we face in seeking Supreme Court review. I understand that the
Department of Justice also strongly opposes this provision and will
communicate this to the committee.

In conclusion, I would like to make it clear that the administra-
tion strongly opposes enactment of disability legislation. As I have
discussed in my statement, we believe that the administrative and
- legislative reforms already accomplished, including the face-to-face
evidentiary hearing at the reconsideration level, the expansion of
the definition of permanent disability, the suspension of review of
certain mentally impaired beneficiaries, the improved initial CDR
interviews and our on;oing review of disability policy and proce-
dures make further reforms unnecessary. Therefore, the very high
cost of the disability provision in H.R. 4170, about $6 billion in the
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first 5 years, are unacceptable, especially at the present time when
the safety margins of the OASDI trust funds are relatively small.
Thank you, Senator. A
The CHAIRMAN. Thank you.

STATEMENT OF CAROLYN KUHL, DEPUTY ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE, WASH-
INGTON, D.C.

The CHAIRMAN. Carolyn.

Ms. KuHL. Mr. Chairman, I am here to address just one of the
number of issues before you here today, the so-called nonacquies-
cence issue. With your permission, I would ask that my entire
statement be. put in the reccrd, and I will summarize it.

The CHAIRMAN. The statement will be made a part of the record,
-and if %ou could- summarize it, it would be very helpful.

Ms. Kuni. Thank you, Mr. Chairman.

[The prepared statement of Ms. Kuhl follows:]



118

Bepariment of Justice

STATRMENT
NF

CAROLYN B. KUHL
DFPUTY ASSISTANT ATTORNFY GENERAL
CTVIL DIVISION
NFEPARTMENT OF JUSTICE

REFOKRE
THE
SENATE FINANCE COMMITTEE
CONCFRMING

SOCTAL SFCURITY ADMINISTRATION'S
NONACOUIESCENCE POLICY

0N

JANUARY 25, 1984



114

Thank you Mr. Chairman. It is a pleasure to be here today
to discuss the legal aspects of the Social Security Administra-
tion's nonacquiescence policy and to comment on pending legis-
lation on the same subject. As you know, the Department of
Justice represents the Social Security Administration in the

federal courts and we are currently défendinq several challenges

to the nonacquiescence policy.

In representing agencies of the federal government, the
Department of Justice makes important litigation decisions which
affect the development of American jurisprudence. The most
important of those decisions are made by the Solicitor General
who determines which of the hundreds of unfavorable decisions

each year the government will seek to appeal to the Supreme
Court. These decisions are made not on the basis of the narrow
self interest of the federal government, but with a view to
promoting the broader public interest and the orderly
development of the law. The Department of Justice, as the
government's lawyer, has responsibilities far beyond those of
counsel representing private parties. Consequently, the
government cannot automatically appeal all adverse decisions,
but must retain the flexibility to accept some defeats, while
refusing to acquiesce in the rule of law they establish pending

the resolution of future test cases. Legislation such as that

being considered by this Committee thus gives us very serious

cause for concern.
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As this Committee is aware, the Social Security Adminis-
tration's nonacquiescence doctrine has been the subject of
criticism. Most agencies, upon receiving an adverse ruling from
a court of appeals, will almost always acquiesce and follow that
ruling for purposes of the agency's future activities within the
geographic territory covered by that court of appeals. However,
the Social Security Administration has special problems because
it is responsible for the implementation of an exceedingly
complex and important nationwide benefits program, and
understandably is reluctant to operate under different legal
constraints in each of twelve separate judicial circuits.
Consequently, the general guidance SSA haq provided its
Administrative Law Judges is th&t they should follow agency
regqulations and guidelines without regard to the law in a
particular circuit in _which a claimant's case will ultimately be
app;aled. In addition to this "informal nonacquiescence", SSA
has sometimes issued formal notices of "nonacquiescence" in

particularly significant adverse decisions.

Whenever possible, the government of course appeals an
adverse decision which we believe to be incorrect and
detrimental to the public interest. However, appeal of adverse
decisions is not always realistic. For example, sometimes a
court of appeals will decide a case by making two alternative

holdings, either of which would sustain the result reached. One
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of these decisions may be a significant adverse precedent.
However, because the decision has an independent, alternate

holding, it ordinarily would be inappropriate for further

review.

Another example of a circumstance where nonacquiescence is
necessary is one in thch subsequent judicial de;isions cast
serious doubt on the continued validity of an earlier adverse
holding. For instance, after an initial loss, several other
circuits may adopt the government's position, or the Supreme
Court may hand down a decision which casts doubt on the
continued validity of the first adverse decision. In such
cases, the government certainly would be justified in seeking to

challenge the adverse holding.

There may be some instances in which lawyers reasonably can
disagree about whether a Court of Appeals decision is in fact
inconsistent with SSA's regulations. In those instances, SSA of
course should remain free to adopt and defend a reasonable
construction of the decision that is consistent with its
regulations. Such an approach should not be viewed as

nonacquiescence.

However, Mr. Chairman, a binding requirement that SSA, or
any agency, follow an unfavorable appellate court decision in

all future litigation, would create difficulties far beyond
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those we confront today. Consequently, we are strongly opposed
to provisions of the two bills now being considered, H.R. 3755
and S. 476 (as amended by printed Amendment No. 1457) which
would require SSA to follow unfavorable appellate court
decisions in calculating payments to beneficiaries whose appeals
would be within the jurisdiction of such courts. These bills,
in addition to overruling SSA's longstanding "nonacquiescence
doctrine" would seriously undermine the ability of the Justice
Department to defend government action in court, and overburden

the Supreme Court with appeals from adverse decisions.

In its recent unanimous decision in United States v.
Mendoza (No. 82-849, January 10, 1984), the Supreme Court held
that the government is not bound by the doctrine of non-mutual
collateral estoppel-from continuing to raise issues decided
against it in other cases. The district court and the Ninth
Circuit held that because the government had lost the
constitutional issue presented in thé case and had failed to
appeal this same legal issue in an earlier suit brought by a
different individual, it was bound by the principle of
collateral estoppel from litigating that constitutional issue
against Mendoza. Although it has expanded the applicability of
the doctrine of collateral estoppel in recent years in the
interest of judicial economy, the Supreme Court held that "the-
Government is not in a position identical to a private
litigant," id. at 5, and hence should not be bound by all

adverse determinations. As the Court explained:
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It is not open to serious diyﬁute that the
government is a party to a far greater number
of cases on a nation-wide basis than even the
most litigious private entity; in 1982, the
United States was a party to more than 75,000
of the 206,193 filings in the United States
District Courts.***Government litigation fre~
quently involves legal questions of substan-
tial public importance; indeed, because the
proscriptions of the United States Constitu-
tion are so generally directed at governmen-
tal action, many consititutional questions
can arise only in the context of litigation
to which the government is a party. Because
of those facts the government is more likely
than any private party to be involved in
lawsuits against different parties which
nonetheless involve the same legal issues.

Mendoza at 5-6.

The legislative proposals pending befo;e this Committee
would create many of the same problems identified by the Supreme
Court in the application of collateral estoppel to the govern-
ment. The practical result in either case will be to require
the government to seek all possible avenues of review of the
first adverse decision in any circuit. This will greatly damage
the government's litigating posture_and overload the docket of
the Supreme Court. In the first place, it simply is not
possible for the government to seek certiorari in most instances
where a statutory issue of first impression is decided adversely
to the government because the Supreme Court seldom grants review

in such cases absent a conflict among the courts of appeals.
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Even if the Court did not wait for a conflict in the circuits,
given its workload it seems unlikely that the Court would be
able to rule on more than a handful of social security cases
each year. The Supreme Court has recognized that it derives a
benefit from "permitting several courts of appeals to explore a

difficult question before [it] grants certiorari." Mendoza at 6.

Moreover, the government cannot completely control which
cases are decided by the courts of appeals because~they may
reach that level by virtue of an appeal taken from a case the
government has won in the district court. A case which reaches
the court of appeals in that manner and is then decided
adversely to the government may be inappropriate for further
review for any number of reasons. For instance, the adverse
appellate decision may be interlocutory, ruling against the.
government on one point of law, but ordering the case remanded
for further proceedings. Interlocutory decisions are often
inappropriate for rehearing en banc. Finally, these bills would
apparently preclude the government from asking a court of
‘appeals which has ruled adversely to SSA on a particular issue
to reconsider its earlier decision in light of subsequent
conflicting decisions in other circuits, subsequent Supreme

Court precedent bearing on the igsue or practical experience.

As a review‘of gsome cases will indicatg, there is a value in

allowing the government to continue to litigate issues which
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have been resolved by some circuits, because often the passage
of time and intervening events will indicate that an e:~lier
decision was not a wise one and should be overruled. For

example, in Commissioner of Internal Revenue v. Hallock, 102

F.2d 1 (6th Cir. 1939), the Commissioner of Internal Revenue

included certain property in Hallock'é estate, even though

exclusion was mandated by Helvering v. St.Louis Union Trust
Co., 296 U.S. 39 (1935). The Sixth Circuit, being bound by

St. Louis Union Trust Co., ruled against the Commissioner.

The Supreme Court, which had the authority to overrule its own

decision, did so. Helvering v. Hallock, 309 U.S. 106 (1940).

But if the Commissioner had previously been subject to a
legislative mandate requiring him to acquiesce in the prior
decision, the case never would have arisen and the Supreme Court
would have been deprived §£ its power to overrule its own
decisions. Hallock is no isolated example. By one count, the
Supreme Court has overruled its own decisions no fewer than 171
times through 1980. Congressional Research Service, The

Constitution of the United States of America 1789-97 (1973 &

Supp. 1980).

Thus, notwithstanding "[d]eviant rulings by circuit courts
of appeals," it is a well settled legal principle that "the
United States, like other parties, is entitled to adhere to what

it believes to be the correct interpretation of a statute, and

to reap the benefits of that adherence if it proves to be
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correct, except where bound to the contrary by a final judgment

in a particular case." United States v. Estate of Donnelly,

397 U.S. 286, 294-95 (1970) (emphasis supplied). The Supreme
Court reports are replete with uncritical references to agency

nonacquiescences, e.g., HCSC-Laundry v. United States, 450

U.S. 1, 11 n.5 (1981); National Muffler Dealers Ass'n, Inc. v.
United States, 440 U.S. 472, 483 n.18 (1979); Commissioner v.

Glenshaw Glass Co., 348 U.S. 426, 431 (1955). Indeed, in

Dixon v. United States, 381 U.S. 68 (1965), the Court relied

in part on a nonacquiescence ruling in reaching its own

decision. 381 U.S. 72«75 n.8. See also, Wyandotte Savings
Bank v. NLRB, 682 F.2d 119, 120 (6th Cir. 1982) (agency had
"reasonable basis" for litigating issues notwithstanding

controlling, adverse Sixth Circuit decision).
As the Supreme Court has recognized:

**%the panoply of important public issues
raised in government litigation may quite
properly lead successive Administrations of
the Executive Branch to take differing
positions with respect to the resolution of a

particular issue.

Mendoza at 7. It would therefore be unwise Lo bind the

Executive Branch for all time by an initial determination not to

appeal an adverse decision.

When the Justice Department continues to litigate issues

which have been decided against it in certain courts, it in no
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way challenges the principle articulated in Marbury v. Madison,

5 U.S. (1 Cranch) 137 (1803) (that "[i)t is, emphatically, the
province and duty of the judicial départment, to say what the
law is." 1Id. at 177). SSA has always complied with the terms
of judicial decrees and orders whether they affect a single
individual or an entire class. As Préfessor Herbert Wechsler
explained, "Under Marbury, the court decidas a case; it does
not pass a statute calling for obedience by all within the

- purview of the rule that is declared." The Courts and the

Constitution, 65 Colum. L. Rev. 1001, 1008 (1965). The
nonacquiescence doctrine, like the traditional government
practice of challenging settled precedents in test cases, in no
way threatens the position of the judicial branch, but is

con..1stent with two hundred years of legal and constitutional

practice.

Finally, there is a myriad of practical problems in
implementing any such legislation. While SSA is in a better
position to address these, one example will suffice to indicate
the scope of the problem. Because the agency administers a
nationwide program while court of appeals jurisdiction is only
regional, a requirement that the SSA obey the court of appeals
may simply be unworkable as a practical matter. For example, in

both Rosenberg v. Richardson, 538 F.2d 487 (2d Cir. 1976) and

Davis v. Califano, 603 F.2d 618 (7th Cir. 1979), two wives
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applied for benefits as widow of the wage earner. In Davis, the
court held that benefits could not be paid to the second wife
under the deemed spouse provision in section 216(h)(1)(B) of the
Act after the entitlement of the legal widow was established, as
the facts of the case so indicated. In contrast, the Rosenberg
court divided the full widow's benefit share between a legal
widow and a dqgmed widow. Thus, if an Illlinois legel widow and
New York deemed widow both applied for the same benefits, the
agency would necessarily have to rule contrary to one of those

decisions.

For all of these reasons, the Justice Department strongly
objects to the provisions of H.R. 3755 and S. 476 requiring
compliance with the precedential implications of all adverse
appellate court decisione. Any such legislation would consti=-
tute .an unprecedented interference with the litigation efforts

of the government and would restrict the flexibility of the

legal system.

Thank you for this opportunity to testify, I would be happy

’

to answer any questions.
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Ms. KuHL. It's a pleasure to be here today to discuss with you
the legal aspects of the Social Security Administration’s led
nonacquiescence policy, and to comment on pending legislation on
the same subject. As you know, the Department of Justice repre-
sents SSA in the Federal courts, and we are currently defending
several challenges to the nonacquiescence policy.

In representing agencies of the Federal Government, the Depart-
ment of Justice makes important liti(glating decisions which affect
the development of American flurispru ence. The most important of
these decisions are made by the Solicitor General, who determines
which of the hundreds of unfavorable decisions each year the Gov-
ernment will seek to appeal to the Supreme Court.

These decisions are not made on the basis of the narrow self-in-
terest of the Federal Government, but with a view toward promot-
ing the broad public interest and the orderl development of the
law as well as with a mind toward the caseload faced by the Su-
preme Court.

The Department of Justice, as the Government’s lawyer, has re-
sponsibilities far beyond those of counsel representing private par-
ties. Consequently, the Government cannot automatically appeal
adverse decisions but must retain the flexibility to accept some de-
feats, while refusing to acquiesce in the rule of law they establish

nding resolution in future test cases. Legislation such as that

ing considered by this committee thus gives us very serious cause
for concern.

As this committee is aware, the Social Security Administration’s
nonacquiescence doctrine has been the subject of criticism. Howev-
er, SSA has special problems because it is responsible for imple-
mentation of an exceedingly complex and important nationwide
benefits program. And it, understandably, is reluctant to operate
under t;l erent legal constraints in each of the 12 separate judicial
circuits.

Whenever possible, the Government, of course, appeals an ad-
verse decision which it believes to be incorrect. However, appeal of
adverse decisions is not always realistic.

For example, sometimes a court of aﬁpeals 'will decide a case by
making two alternative holdings. Either one of thuse holdings
would sustain the result reached. One of these decisions, one of
these holdings, may be a significant adverse precedent. However,
because the decision has an independent alternative holding, it
would ordinarily be inappropriate to take that case for further
review.

Another example of a circumstance where nonacquiescence is
necessary for the Government is one in which subsequent judicial
decisions cast serious doubt on the continuing validity of an earlier
adverse holding. For instance, after an initial loss in one circuit,
several other circuits may adopt the Government’s position or the
Supreme Court may hand down a decision casting doubt on the
continuing validity of the first adverse decision. In such cases, the
Government certainly would be justified in seeking to challenge
that first adverse holding.

There may be some instances, in addition, in which lawyers rea-
sonably can disagree about whether a court of appeals decision is,
in fact, inconsistent with SSA regulations. In those instances SSA,




126

of course, should remain free to adopt and defend the reasonable
construction of the decision that is consistent with its regulations.
In other words, to distinguish the case. Such an approach should
not be viewed as nonacquiescence. :

However, Mr. Chairman, a binding requirement that SSA or any
agency follow on unfavorable appellate court decision in all future
litigation would create very serious difficulties for the govern-
ment’s litigation posture. Consequently, we are strzx(xigly opﬁosed to
the provisions of the two bills now being considered which would
require SSA to follow unfavorable appellate court decisions in cal-
culating the payments to beneficiaries whose appeals would be
within the jurisdiction of such courts. These bills, in addition to
overruling SSA’s nonacquiescence doctrine, would seriously under-
mine the ability of the Justice Dedpartment to defend the Govern-
ment’s actions in court, and would overburden the Supreme Court
with appeals from adverse decisions.

Mr. Chairman, I would just like to touch upon a very recent Su-
preme Court decision which bears upon this issue. In its recent
unanimous decision in United States v. Mendoza, the Supreme’
Court held that the Government is not bound by the doctrine of so-
called nonmutual collateral estoppel from continuing to raise
issues decided against it in other cases.

The district court in that case and the ninth circuit in that case
had held that, because the Government had lost the constitutional
issue presented in the case and had failed to ?ippeal this same legal
issue In an earlier suit by a different individual, the government
was bound to refrain from litigating that constitutional issue in the
subsequent case against Mendoza.

The Supreme Court disagreed with the lower courts and heid
that, and I quote: “The Government is not in a position identical to
a private litigant.” And, hence, should not be bound by all adverse
determinations.

Among other things, the court said that the Government is more
likely than any private party to be involved in law suits against
different parties which nonetheless involve the same legal issues,
and, therefore, should be free to relitigate issues in other cases.

The legislative proposals pending before this committee——

The CHAIRMAN. Since you are just dealing with one point, could
you summarize please.

Ms. KuHL. Certainly. I'd just like to add that the Supreme Court
has overruled itself in over a hundred cases, by the count of schol-
ars. If this legislation were to be passed we would be prohibited
from, in good faith, asking courts of appeals to reconsider, as the
Supreme Court does, earlier rulings in the light of different argu-
ments we might have, or intervening in circuit court or Supreme
Court decisions. We would be placed in a posture very different
from the posture the Government has been in in exercising its liti-
gating discretion heretofore.

In addition, I might mention the myriad practical problems this
legislation would cause SSA, which were touched on by Mrs.

cSteen, with regard to knowing which litigants would, in fact, be
governed by which circuit court precedent.

For all of these reasons, the Justice Department stron%ly objects
to the provisions of the House bill, the Pickle bill, and S. 476, re-

81-964 O0—84—9
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quiring compliance with precedential implications of all adverse
appellate court decisions. Any such legislation would constitute an
unprecedented interference with the litigation efforts of the Gov-
ernment, and would restrict the flexibility of the legal system.

Thank {ou again, Mr. Chairman, for this opportunity to testify.
And I will be happg to answer any questions you might have. ,

The CHAIRMAN. Right. Your entire statement will be made & part
of the record. _

As I recall in efforts of negotiating with different Mentbers who
had an interest, they were willing to drop that provision. That
when SSA did not follow a decision that it would be announced and
the reason stated. But I'm not certain what will happen in the ne-
gotiating stage. ,

I just have one question. I'm going to yield to Senator Heinz who
is waiting to ask questions.

I just want to ask this of Mrs. McSteen. How are you going to
regain control of the program with all the States in effect saying
we don’t care what the rules are; we are not going to do anything
about it. Your testimony indicates you are not in a position to
make any change, which I assume—what is it? Twenty-six States
now just disregarding what they should do..

Mrs. McStEEN. There are only eight at this point.

Senator Long. How many?

Mrs. McSTEEN. There are eight States now.

It is a tremendous problem to us, and has been. The total you
mention includes the States, under court mandate as well as Gov-
ernor’s orders or DDS decisions. The Secretary has decided to send
a letter this week to these States that are not processing.

The letter would not apply, of course, to the court order States.
But in others, we are telling them that they must begin to send the
cessation notices on the R’s, and that they have until next
month to get that process fully in order, and that we will expect
them to do this. If they fail to do that, they would not be given the
option of the face-to-face reconsideration, which earlier the Secre-
tary had offered to the States. And States overwhelmingly wanted
that responsibility of the face-to-face interview at the reconsider-
ation level. '

There are several options if States still refuse to process the con-
tinuing disability reviews. We could give the workload to a neigh-
boring State to process, or we could take over the workload our-
selves, or, if there were legislation, we could contract out that par-
ticular phase of it. .

We have had in this K am, as I think you are aware, very
good relationships with the States. The disability program has been
successful through the years because we have worked with the
States. The States have made major contributions to the program,
and we need them in this program. And we want to continue to get
them to participate. And we are working with them at a regional
level as well as central level to persuade them to do so. :

Senator Heinz. Thank you, Mr. Chairman. ‘

Mrs. McSteen, let’s focus for a moment on those people who are
mentally disabled. Although about 10 percent of the people who re-
ceive disability benefits count for nearly one-third of the people
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who have been reviewed, and even a more substantial number of
people who are terminated at the first decision level.

ow I have got two questions for you there. Secretary Heckler
last year realized that in at least two-thirds of the cases a big mis-
take was being made, and she imposed a moratorium. What are
you doing about the benefits of the people who were terminated
prior to the moratorium? Are you reopening those cases? And if
not, why not? -

Mrs. McSTEEN. Yes; we have at the present time the American
Psychiatric Association, the State agencies and other experts work-
ing on the criteria for mental impairments. And until these crite-
ria are available and approved by the American Psychiatric Associ-
ation and are published, we do not feel that we should go back and
take a look at those cases.

Senator HEINZ. So your view is that although you were making
so many terrible mistakes, terrible enough, ! notwithstanding your
testimony today, the Secretary said that we can’t afford to make
any more mistakes like we have been making, the answer is for
any mistakes made prior to July or whenever it was of last year,
that's too bad, that's somebody else’s Iroblem; they are mistakes
that we made, but we aren’t going to do anything about it. That’s
the attitude of the Social Security Administration, and by implica-
tion, the Reagan administration, which I would like to support.

Mrs. McSteeN. Well, any individual who has been ceased, of
course, has the right to refile an application for disability benefits.
And I agree with you that there have been problems, and we have
learned a great deal with experience.

Senator HEIN>. Who are we talkini about? We are talking about
people with functional IQ’s of less than 69 percent. That’s one of
the groups that the Secretary decided to place a moratorium on.
Now what chance do you think somebody with an IQ of 68 or 50 or
40 or 30 is going to have with your system?

Let me tell you about your system. I visited one of my constitu-
ents, Mrs. Vitrella, in Philadelphia. Fortunately for her, she didn't

hagpen to be mentally disabled. She’s just had a heart attack; she's
- had a stroke, and a few little problems like that. September 1979 -
she first filed for disability. In 1981 she was notified by the admin-
istrative law judge that she was eligible for her disability benefits.
In June 1981 she got her disability benefits, including retroactive
benefits. And then in January 1983, about 1Y years later, she was
notified of termination of benefits effective March 1983. She was
deemed able to work. I visited her. She can’t stand. She's not
mobile. She can’t lift anything. Lord knows what kind of work she
was sugeposed to be able to do. -

Her benefits were terminated in March. In May she received no-
tification of 1 month’s overpayment of benefits. She was instructed
to file for reconsideration within 30 days or repayment would be
due to SSA. In August she notified my office to ask the status of
her reconsideration because she hadn’t heard anything. We talked
to SSA in September and we were told that her file was at the
Office of Hearings and Appeals. She received written notice from
the administrative law judge later that month that her benefits
were reinstated, but up until Christmas Day she hadn’t received
them. I won’t bore you with the details of the run-around.
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Now she didn’t have an IQ of 69. She was an intelligent woman.
The strokes hadn’t impaired her ability to think. Now what about
paranoid schizophrenics who may be afflicted with some problem
that clearly made it impossible for them to function? We are cut-
ting these people off the rolls. And you are saying, well, we made a
mistake; maybe we will go back to the drawing boards in the
future, but let’s not worry about that now. And where are those
people ending up? They are ending up on State welfare rolls so the
taxpayers, in my State, and all States, can pay higher taxes. In
spite of the fact that these people have contri uted a part of their
earnings to this program, they are being treated unfairly. It seems
to me that you have a responsibility to help these people. These are
not welfare people, but we are turning them into welfare people.
These are people who contributed to this program throughout their
S ot 11, maybe we will d to hel

you are saying, well, maybe we will get around to he ping
the people some dzjy{‘%Vhat do you say to that%

Ms. Owens. Could I respond to that?

Senator HEINZ. I'd like Mrs. McSteen to respond. If she wants to
yield to you, she may.

Mrs. McSteen. I would like Pat Owens to respond, since she is
responsible for the pr%::m directly and has been working much
longer than I with the disability program. :

Senator HEINz. But you are here representing the Administration,
Mrs. McSteen.

Mrs. McStTEEN. Yes.

Senator HEINz. And ‘{&u are the highest ranking person in the
administering agency. What I am talking about is not a technical
judgment, not a technical judgment. It’s to my mind a moral ques-
tion. To your mind, at the very least, it should be a policy question.
That involves the question of fairness. And my question is what is
fair about what you are doing? If you want staff to answer the

uestion of what is fair with what you are doing, so be it. But I
on’t think it reflects very well.
© Mrs. McSteeN. We are trying very desperately to bring this pro-
gram into full control. We have indicated that there have been se-
rious problems with the review process. And all the activities that
we have undertaken have been to attempt to rectify any of the mis-
tekes that have been made in the past.

Senator HEINz. But you are not doing anything about the mis-
takes of the peo;;}e I just described. How can you sit there and say
that? My time has expired. I apologize. But I'm not getting an
answer to my question. ‘

Mrs. McSteeN. Well, we have agreed as I had said, to relook at
those cases when the new criteria have been approved.

Se?nator Hemnz. You are paying benefits to those people right
now'

Mrs. McSteeN. Well, I can’t tell from the examples that you
gave whether we are or not.

Senator HEiNz. Well, the example I gave was just to give you a
little idea of how much fun it is to be redetermined by social secu-
rity if you are mentally with it. This woman was driven to near
distraction by the bureaucracy, by the insensitivity, and she is sane
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and intelligent. What happens to you if you are neither sane nor
intelligent? Do you think it helps?

Mrs. McSTEEN. Senator Heinz, I also was involved in the field op-
erations during this period of time, and I know on a first-hand
basis that it is a very difficult problem. The Social Security Admin-
istration has tried to implement what the Congress asked us to im-
Eiement with the 1980 amendments. True, there were large num-

rs of people that we were asked to review who had never been
told that they would be required to come up for a review because
in the beginning we did not have periodic reviews, as you know.
The medical diary cases are the ones that we were telling the

ple initially that you will be reviewed in 18 months. And we
ave kept up with that schedule. But the periodic reviews en masse
did present us with enormous problems. And we found that our
medical technique 1!l)erhap:s was not as accurate as it should have
been in dealing with these cases.

No one quite recognized the problems that were involved with
someone who had been on the rolls for a long period of time with a
disability and suddenly was told, “No, you no longer meet the crite-
ria.” We recognize that, and that's why we are trying desperately
to do these things to try and straighten it out. ‘

Senator HEINz. I hate to interrupt you but our time is runnin
out. I had a lot of other questions I would like to ask. Maybe I wil

et a chance to ask them later. But it’s nice of you to realize when
in the case of another of mﬁr constituents, Mrs. Ray T. Bevin, of
Mechanicsburg, Pa. She got her disability award in 1978 because a
large piece of equipment fell on her and kind of made a mess of
things. That happened to her at a%e 52. Do you really think she is
not going to have trouble getting back into the work force at age
62? Please come to Pennsylvania and see how much fun it is to try
and get a job anywhere in our State even if you are 22.

Thank you.

Senator BRADLEY. Mr. Chairman, may I inquire as to what your
tpgan ?is with the other panels and the time that remains available

us

The CHAIRMAN. We hope to continue until about 12:30 and then
come back at 1 o’clock. I understand Senator Heinz will preside

from 1 to 2 o’clock.

Senator HEINZ. Yes.

The CHAIRMAN. We hope to finish by then.

Senator BRADLEY. Thank you.

The CHAIRMAN. Do you have questions?

Senator BRADLEY. Yes, I do.

The CHAIRMAN. The record should show that Senator Heinz is
open-minded and objective. [Laughter.]

Senator BRADLEY. Mrs. McSteen, you say in your testimony that
the cost of H.R. 4170 is about $6 billion in the first 5 years.

Mrs. MCSTEEN. Yes.

Senator BRaDLEY. CBO has a number considerably less than that.
About $1.4 billion. What is the difference? Why the discrepancy?

Mrs. McStEEN. I will ask Mr. Enoff to respond to you. -

Mr. Enorr. I haven't seen the latest CBO estimates. 1 would
guess that one of the reasons that the CBO estimate is somewhat
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lower is that they do not presume any retroactivity of benefits.
That would account for Frobably $1%s billion difference, Senator.
Senator BrRADLEY. Well, according to your own estimates retroac-
tivity would lead to how much? Four point six billion?
Mr. ENorr. I will provide a more complete comparison on the dif-
ferences between the CBO and SSA estimates for the record.
Senator BRADLEY. On this sheet that has been given to us that I
think comes from the Social Security Administration, it says that
even if you do retroactivity it costs $4.6 billion. So what I'm won-
dering is where does the $6 billion come from. .
Mr. Enorr. The $4.6 billion total, Senator, is OASDI, I believe.
The other figure would include administrative costs, medicare,
medicaid and SSI to take it up to about $6 billion over the 5 years.
That's where the additional $1.4 billion came from. The primary
difference that comes about in the CBO estimate versus ours is
they assume that 20 percent of the cases would be affected by a
medical improvement standard. And our estimate is that it would
be about 40 percent of the cases that would be affected. That's the

_“major difference. i
e memo was subsequently submitted:]
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MIMOFANDUNM February 6, 198«

Eli N, Drniasr e SKS

Office of the Actuary

Cost Estimates for Title IX of H.R. 4]7C--Comparison With CBO

The attached table presents &8 rough cozparison betveen two sets of estimates
for the cost effect of title IX of H.R, 4170 as reported by the Ways and Means

Cox=ittee on October 21, 1983,
Social Security Adoinistration and Health Care Financing Administration), shows

s total cost for OASDI, Medicare, Medicaid, and SSI of $6,185 willion in fiscal

The first set of estimates (produced by the

years 1984-88. The second set, produced by the Congressional Budget Office
(CBO), shows a total cost of $1,494 million,

The main differences between the two sets of estimates are summarized below:

’-’

2,

Medical improvewent (section 901):

CBO assumes 8 decreasing number of continuing disability reviews
(CDR's) in future years. We assume & roughly constant CDR workload

for the projection period.

CBO assumes less than 20 percent of present-law CDR cessations could
not be terminated under the new medical iwprovewent standard. Based
on sample data from the Office of Disability, we have estimated that
roughly 42 percent of present-law periodic review CDR cessations and
29 percent of medical diary CDR cessations could not be terminated
under section 90) of the bill, ’

CBO assumes that section 90] would be applied on a prospective basis
only. Our cost estimate of $3,800 million assumes thst all CDR
terminations since March 1981 would have to be reopened. These
reopened cases would be evaluated under the medical improvement
standard in section 901, and reinstated beneficiaries would receive
retroactive benefits from the month of termination. (We recognize
that there is some question with regard to the requirement for this
retrospective application of section 901. For that reason, we
estimated separstely the cost of the reopening of past terminstions.
This cost is approximately $1.9 billion for the period fiscal years

1984-88.)

Aduministrative expenses:

CBO's

estimates do not show administrative costs separately from benefit

We estimate total additional OASDI administrative expenses due to the bill
to be roughly $700 million for the period fiscal years 1984-88.



182

.

Ca:plrifon of estimates prepared by the Department of Health and
Bumat Services and the Congressions] Budget Office for the disability
provisions of H.R, 4170

(1In willions)

Total additional
expenditures in
fiscal years 1984-88
estivated by--

Type of expenditure —HHS —CBO

OASDI benefit payments:
-~ Section 901 (wedical improvement) 1/..icvvvvererss $3,800 $41)
-- Section 913 (continue benefits during appeal)..... 640 565
= Al]l other CectionS.oreevessesvsssesvonasessvnsasee 160 164
Tot.l. all ’ection. _2'/0-o-op-n-o-o-boootnannnttc ‘.‘660 1.026
OASDI ldminiitrltivc eXPeNBeBicecrevencvevsssscsrerovon 664 (2/)
Medicare benefit POYRENEBscvoevesrersscsrevsossesonssne 635 315
Medicaid benefit PAYDENES s sessvsecostossssrsvssocrronns 153 47
SSI benefit PAYBENLBreerveessscsosassrcassvseancsnsennse 93 106
Total, all expenditureS.iceecsecssssosesassssans 6,185 1,494

1/ Estimates prepared by the Office of the Actuary include effect of applying
medical improvement standard to both new cases and prior CDR terminations.
See January 13 memorandum by Eli N. Donkar for details.

2/ Estimates prepared by the Office of the Actuary and the Congressional Budget
Office include effects of interactions among propossls. Estimates prepared
by the Office of the Actuary also inclode offsetting effects of ending
current State wmoratoris on CDR terminations.

3/ Adoinistrative expense estimstes prepared by the Congressional Budget Office
are included in estimates shown for benefit payments.

Socia)l Security Administration
Office of the Actuary
February 6, 1984
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outlays., YHewever, since ocur sézinistrative cost estimate alone is almost
50 percent of the total cost for the bi)l as estimated by CBO, it is
reasonable to sssume that their projected adcinistrative costs are

substantially lover than ours.

3. Effective date:

CBO assumes an effective date for the bill of October }, 1983. Our
revised estimstes sssume the bill {s enacted April 1, 1984, This
discrepancy has only s sasll effect--that of slightly lowering our
estimates in filscal years 1984-85, relative to what our estimates would
have been if we had assuzed the earlier effective date.

In sum=ary, the CBO sssumptions result in substantially lowver costs (under each
program) for the two most significant provisions 6f the bill (section 90) and
913). Most other differences sre relstively minor. It is our understanding
that CBO is currently revising and updating their estimates for H.R. 4170,

%. Donkar, A.S.A.

Supervisory Actuary

Attachment
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Senator BRADLEY. Once again, what is the administration’s posi-
tion on the use of the medical improvement standard?

Mr. ENorr. We oppose the medical improvement standard.

Senator BRADLEY. You oppose the medical improvement stand-
ard. Is it possible then that you could see the criteria changing
over time and that someone who was declared disabled based on
criteria, in Senator Heinz's case, in 1978 because the present ad-
ministration of the program might have changed some of the crite-
ria for new entrance into the program that person might be
bumped? That’s a strong possibility?

Mrs. McSteeN. Well, one of the problems with the medical im-
provement issue is that there is not a clear definition of what medi-
cal improvement is and with medical improvement we would be
employing two standards.

Senator BrADpLEY. That's not my question. My question is if a
person is declared disabled in 1973 based upon loss of a hand, loss
of a leg, whatever, in 1988 you might have changed your criteria
and loss of a hand might not be sufficient for eligibility for disabil-
ity. Is that new criteria then the basis upon which the person
would be terminated from the program, if you do not have a medi-
cal improvement standard?

Mrs. McSteEN. Yes.

Senator BRADLEY. What is the fairness rationale for that?

Mrs. McStEEN. Well, the fairness——

Senator BRADLEY. The person still doesn’t have a hand or an

arm,
Mrs. McSteen. The criteria must be measured on whatever has
been established as being a medical impairment at a given time.
One of our problems in the program has been that medical treat-
ment has changed so dramatically that a person who had been on
the rolls because of a heart condition in 1969 or 1970 today might
not be really disabled.

Senator BrapLEY. No one is disputing that. And in Senator
Cohen’s and Senator Levin’s bill they make allowance for that fact.
But I'm looking at the other cases where you have severe impair-
ments which unless you have a medical improvement standard you
could terminate them by simply changing the benefit structure or
changing the eligibility structure in one year. Is that not correct?

Mrs. McSteeN. Well, I suppose it could be if we changed the cri-
teria that dramatically. Yes.

Senator BRabLEY. Thank you.

The CHAIRMAN. Senator Grassley and then Senator Long.

Senator GRASSLEY. Appreciating the fact that Congress mandated
review, appreciating the fact that the Social Security Administra-
tion had the tough job of carrying this out, I'd like to have you ac-
count for the fact——

The CHAIRMAN. Senator Grassley, Senator Long is leaving in
about 5 minutes

Senator GRASSLEY. All right.
Senator LoNGg. Just might I ask if these witnesses can make

themselves available some time in the afternoon session.
The CHAIRMAN. Sure.
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Senator LoNG. Can you witnesses be available later on this after-
noon because I would like to ask some further questions, maybe
even some questions related to what the other witnesses say?

The CHAIRMAN. About 2?

Senator LoNGg. I have a commitment that I have to be gone
during this noon hour. And I could be back up here maybe at about
1:30. But it would be helpful if they could stay here and hear the
other witnesses testify and make themselves available to answer
some questions at the end of the day.

The CHAIRMAN. Are ¥ou available?

Mrs. McStEEN. I could be certain that the staff was available for
the entire day.

Senator LoNG. Well, how many of you can be available toward
the end of the hearing? Just raise your hand if you can be availa-
ble toward the end of the hearing.

Mr. ENorF. What time is the end of the hearing?

The CHAIRMAN. We think it will come at about 2.

Sgnator LoNG. It seems to me 2:30, 3 or something like that. Can
you?

Mr. Enorr. We'll be here.

Ms. Kunr. I'll be glad to be present if the Senator has any ques-
tions of me, but the chairman has indicated that nonacquiescence
mg not be central to your concerns.

nator LonG. Well, I will just ask you the single question. Let
me asl;{you this. Are you familiar with the doctrine of res judicata?

Ms. KuHL. Yes, I am, Senator.

Senator LoNnG. Now would you explain just exactly what that
means? As I understand it, res judicata means that this matter has
been decided by the courts and, therefore, it can’t be heard again.
But if you have a case involving A and B that would a&ply if the
matter was decided between A and B. They had a difference of
opinion and the court decided it. But sup';)ose you then had a case
between C and D, two different ple? Even though the facts
might appear to be almost identical or very similar, would the doc-
trine of res judicata apply to that?

Ms. KunL. It would not, Senator. The doctrine of res judicata ap-
plies, as you say, to two parties who have had a case against each
other, and have had that case decided. If one of the parties tries to
come back into court and readjudicate that same case against the
same party res judicata would prevent that.

However—and this is the point that the Supreme Court address-
es in the Mendoza case that I talked about--if you have the Gov-
ernment and party A in a case and it is adjudicated in a particular
way, and then the Government and party B—the Government is
not bound by the doctrine of res judicata or by the related doctrine

of co’lateral estopﬁel in the second case.
Senator LoNG. Now is it not also a theory in law that hard facts
make bad law? ' :

Ms. KuHL. We like to tell that to judges quite often.

Senator LoNG. So that in other words sometimes you would get a
case where a very pitiful looking person that appears before the
court—and may have an extremely good lawyer too—and it’s just
one of those cases where you can’t win the law suit no matter how
good your case is because the people are impressed with the client,
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the person sitting in front of them. And one might just say, well,
we will throw in the towel on this one. But that's a bad decision.
And that decision if applied to other cases, could cost this Govern-
ment billions of dollars. But rather than go to the Supreme Court
on that one, we would rather go up there at a time when they
don’t have something that is going to jerk at their heart strings
like that one does. We would rather take a case where we have a
better chance. :

Is it n,t a fact that on some of these cases you i']tjxst say, well,
that’s a very poor situation in which to present this issue? We
would like to present it where we think the facts are more neutral.

Doesn’t that a{)plg' to some of those decisions?

- Ms. KuHL. It does, Senator. There are so many social security
cases. We can’t appeal all of them. One of the considerations that
does come into the play is the facts of the case, whether they are
favorable toward one side or the other side. Sometimes even apart
from the facts there may be extraneous issues in the case, aside
from the central issue which is the Government’s main concern,
which make the case inappropriate to take up to a higher court. So
you are quite correct, Senator, in your suggestion that the Govern-
ment does to some extent, at least, pick and choose the cases that
we appeal.

Senator Long. Well, would not this provision in the House bill in
effect mean that if here is a case that could bankrupt the social
security trust fund you wouldn’t have any choice about whether to
go to the Supreme Court on that case or to wait until you had a
similar case involving the same type of ggoblem?

Ms. KuHL. That's essentially correct, Senator.

Senator LoNG. So here could be a case that could bankrupt the
whole social security system. The other side would have the option
as to whether they want to take it to the Supreme Court but you

would not.

Ms. KunL. That’s right.
Senator LoNG. In a factual situation on which they would like

that case to go before the Court, they would have the right to
choose whether to appeal, but you wouldn’t.

Ms. KuHL. That’s correct, Senator. And I might add to that, that
if this adverse decision is the first decision in the area, the Su-
preme Court would not take that case. Except under very extraor-
dinary circumstances, the Supreme Court doesn’t take cases involv-
ing statutory issues until there is a conflict in the circuits. So you
are correct in saying that we would, in fact, be stuck with that first
decision under the legislation proposed here, at least within the cir-
cuit where it was decided.

Senator LonG. Well, here we are confronted with a runaway
spending program, and a proposed act of Congress to say that basi-
cally the Government is stuck with a situation of heads the Gov-
ernment loses and tails the claimants win.

Ms. KuHL. I couldn’t agree with you more, Senator.

Senator LoNnG. Thank you.

The CHAIRMAN. All right. We will ask for the three of you to be
back at about 2.

Senator Grassley.
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Senator GRASSLEY. Again let me say appreciating the fact that
SSA finds itself in a difficult position between the people who have
needs because of disability and Congress mandate to review these
cases, we had a high rate of removal (;fxfeople from the rolls, and
then we have had evidence submitted today about the high rate of
reinstatement of those people who were terminated, I want to
know, one, what do you attribute the high rate of reinstatement to;
and two, how much money have we saved in this whole process? I'd
like to make a fiscal judgment of whether or not there is enough
money being saved considering all the reinstatements; that it is
worth what Congress in 1980 is putting us all through.

Mrs. McSTEeN. There are a number of things involved in that
decisionmaking process. One was when a person was initially noti-
fied of a continuing disability review that person was asked to
come into the local office and was told about the process and asked
if there was any additional medical evidence that he or she might
wish to submit.

We worked very hard with the people in our own offices and in
the State agencies to insure that if any retraining was necessary
that they knew what the rules and the policies and the regulations
were, and to make certain that we got additional evidence if that
was proper. And I think in addition to those things that we proved
through the pilot demonstration of the face-to-face reconsideration
that there was additional evidence that must be secured. And some
of those decisions, of course, were reversed. And, in fact, we trust
that we have prevented cessations by that particular endeavor.

And I think the disability review process has, we estimate, saved
about $1 billion. :

‘Senator GrRAssLEY. Would you state your last statement again?

Mrs. McSteeN. The overall savings have been about $1 billion.

Senator G-AssLEY. $1 billion in the 2 years that we have been in
this process?

Mrs. McSteeN. Through 1983.

Senator GRASSLEY. Out of how much otherwise would be the cost
of the program? Or what is the cost of the program today?

Mrs. McSteEN. $18 billion. ’

Senator GrassrLEy. All right. That $1 billion equals how many
people, and what percent of people that would otherwise be on dis-
ability if we hadn’t gone through this review as opposed to those
that are on now?

Mrs. McSTeEN. Well, we are talking about 20 percent of those re-
viewed, about 200,000 people since we started these periodic re-
views who were removed.

Senator GRASSLEY. In other words, if we hadn’t gone through this
review we would have 20 percent more people? Maybe with this
high rate of reinstatement that 20 percent is going to be done
to——

Mrs. McSTEEN. The 20 percent is the net, sir.

Senator GrAssLEY. The 20 is the net, all right. Let’s turn to an-
other matter. Several individuals in my State egpressed concern
with a letter sent by Secretary Heckler to the States indicating
States would have the option of conducting face-to-face evidentiary
hearings. Would you clarify for me the reason behind granting the
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option }?vhich some felt would severely weaken the reconsideration
process

" Mrs. McSteeN. We initially thought that perhaps the only way
to go was with the Federal face to face. In consultation with the
States initially, they felt that they had such heavy workloads that
the)l"f)erhaps could not cope with the heavy processing—the heavy
workloads—and the face to face. Subsequently, as time went on
and the results of the lg)ilot reconsideration became known, States
were consulted about their role in the process, and they wanted to
participate. And the Secretary, therefore, gave them that option.
And only three States have indicated that they do not wish to do
the face-to-face reconsiderations.

Senator GraAssLEy. Lastly, is it possible that the adoption of
either the Cohen-Levin bill or the House bill could trigger the auto-
mati;: stabilizer that we put in the old age benefit formula last
year

Mrs. McStEEN. Mr. Enoff will answer, please.

Mr. ENorr. It is ible. We can’t predict for a certainty right
now, of course, whether the stabilizer will be triggered. But there is
a small safety margin ri%ht now. And anything that spends money
to the tune of $4 or $6 billion, of course, brings us closer to that
possibility. _

The CHAIRMAN. Senator Pryor.

Senator Pryor. Thank you, Mr. Chairman. First, I have a state-
ment that I would want put in the record.

Senator GrAssLEY. I forgot. I have a statement, too.

The CHAIRMAN. They will be made a part of the record.

Senator PrYOR. It's my understanding that under the current
policy that there are varying standards depending on which level
of the CDI process that the determination is being made. That
these standards vary. What are the standards which are to be fol-
lowed on the State level by the disability determination?

Mrs. McSteeN. Well, all adjudicative levels in the process are
using the same standards. We are all guided by the same definition
of disability through the law and regulations, and, most recently,
as you know, we had issued policy in the form of rulings, so that
they would be binding and we would have uniformity at all levels,
including the ALJ level. ‘

Senator PrYor. Well, it was my understanding that the ALJ,
that they had separate standards that they were utilizing. Is this
correct or incorrect?

Mrs. McSteeN. I hope not. I hope that they don’t have different
standards. .

Senator PrYor. And what about at the district and circuit court
levels? Are these separate standards or are these the same stand-
ards utilized by SSA

Mr. GoNYA. Senator, at the district court level as well at the
court of appeals the test thea becomes one of substantial evidence
and whether the Secretary’s decision is supported by substantia.i
evidence, based upon the criteria that the agency follows in adjudi-
cating disability.

Senator PrYOR. It was my understanding that there was a range
of difference between standards at the district and circuit court
- levels, at the ALJ level, and at the State level.



139

Senator PrYorR. Now how does the SSA now evaluate multiple
impairments?
rs. McSteEN. I understand what yocu are saying. I would like
Pat Owens to respond, if you don’t mind.

Senator PrYOR. All right. ‘
Ms. Owens. Multiple impairments—what we do is we evaluate

the combined effect of all the multiple impairments. I think what
you are referring to is the question of nonsevere impairments and
when you have multiple nonsevere impairments. The concept of
nonsevere and how you look at a group of nonsevere impairments
is where there has been the most controversy, and the one that the
bills are geared to. ,

But what we look for in any impairment is the degree of func-
tional loss. And if there is a degree of functional loss, then we go
on with a test of residual functional capacity. It's the combined
effect of multiple impairments that we assess.

The CHAIRMAN. We don’t understand your abbreviations.

Ms. Owens. What we are looking for is a degree of functional
loss. What the person has left to deal with, the residual functional
capacity that the person has left to deal with. And we look at the
combined effects of all impairments to determine what that degree
of functional loss is.

Senator PrYOR. Senator Cohen, in his opening statement—and I
had to leave during that to go to another meeting—he talked, as I
recall, about several cases relating to mental retardation.

Ms. OwWENS. Yes.

Senator Pryor. How is mental retardation considered through
this process as to whether it is not debilitating to the extent of not
being able to properly function in a work situation?

Ms. Owens. To answer that question, I have to talk just a bit
about the sequential evaluation and the way we make decisions se-
thllentially. e first decision you make is if the person is working.

d if the person is working then you presume he is not disabled.
The second decision, then, is does a person have a severe impair-
ment at all. If that is, yes, he is have more than a nonsevere im-
pairment, then you go to the next question. And this is where I am
going to get to your answer.

There is listing of impairments—if the ggrson has that particular
listed impairment then he is deemed to be disabled and unable to
work. And mental retardation is covered at that point. There are
ranges of mental retardation. From an 1Q of zero to 59, if they are
in that range, then they meet the listings. And then there is an-
other range of retardation—IQ 60 to 69—where if they have that
coupled with other t, of severe impairment then they would
meet the listing. So that’s the kind that meet the listing situation.

Now if the mental retardation is less than that, then you consid-
er that in combination with other impairments and the functional
loss from the other impairments.

Senator PrYOR. I know my time has expired.

The CHAIRMAN. You may pr .

Senator PrYoR. Since March 18, I think, we have been without a
Commissioner of the Social Security Administration. Do you have
any ideas when we might have a Commissioner of the Social Secu-

rity Administration?
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The CHAIRMAN. We hope soon.

Mrs. McSTEEN. Senator, I couldn’t presume to respond to you
since I'm in the Acting Commissioner position.

Senator Pryor. I know you are acting, but I'm talking about a
permanent.

Mrs. McSTEEN. It doesn’t fall within my purview. I serve at the
pleasure of the Secretary of the Department.

Senator Pryor. Thank you.

The CHAIRMAN. Do you think you may be nominated?

Mrs. MCSTEEN. Senator Dole! ﬁ.aughter.]

Mr. Enorr. If the Chair wants to move, the staff would be in

favor.
Senator HeiNz. Do you want to come back to this committee?

[Laughter.]

Mrs. McStEEN. After Senator Heinz invited me to appear before
his committee, you have invited me, so I'm not sure who else is
going to invite me, I will reserve judgment for later, I suppose.

The CHAIRMAN. We are not too bad when you get to know us.
[Laughter.!

Mrs. M N. I hope that won’t be long.

The CHAIRMAN. As I understand, the social security administra-

tion now opposes any comprehensive legislation such as a medical
improvement standard. Partly this is because of the double stand-
implied for new applicants relative to current beneficiaries. Is
there any other way we might put together something which would
be essential to fair and accurate reviews? I can understand that if
ggu have a prospective medical improvement standard, that may
unfair to many people who have already been terminated. From
listening to your statement, I assume the social security adminis-
tration is really opposed to doing much of anything at this point.

Can you be helpful as we search for ways to be fair and accurate
in what we try to do?

Mrs. McSTeeN. Yes. We do feel that our really comprehensive
look at the entire program and our definitions and our working
with AMA will result in more specific approaches to the decision-
making process. The AMA has been very responsive as well as the
APA, the American Psychiatric Association, in working with us, as
well as the States and the doctors there. And I feel very encour-
aged about their participation and the assurance that the{ will
keep us moving in a direction so that we will always be able to
assess a person'’s disability at any given point in time.

Now I know I'm not sayininyes or no to f'our question because
there is no specific answer. And we are still groping for a resolu-
tion. But I do think that being more specific and having specific
%uidelines and the fact that we issue those policies so that we all
ollow the same criteria in our decisionmaking process will make a
great deal of difference in how this grogram is administered.

The CHAIRMAN. It is something that we are going to be working
on.

I would also like to ask a question about SSI. What are fyou doing
to insure the continuation of section 1619 SSI payments for the se-
verely disabled who work? How are we going to continue this vital
program prior to reauthorization by Congress?
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- Mrs. McSteeN. The Secretargmhas agreed that we will continue
with the people involved in this program, the section 1619 pro-
gram, now, and that we would like to take a look in the next year
or year and a half and follow those persons through to see if they
have been rehabilitated, if they have been able to continue work, if
they got what health insurance they needed and what their em-
ployment opgortunities were. And we would like the opportunity to
pursue that demonstration project.

The CHAIRMAN. I understand there has been some increase in al-
lowance rates under the DI program in recent months, yet there
has been no legislation to liberalize the prog‘ram. How do you ac-
count for this, and what would the impact be

Mrs. McSTEEN. Perhaps the only accounting of it that is specific
is the fact that there was a reemphasis once we realized that we
had great problems with the periodic reviews and cessations. There
was an intense effort at all levels of the adjudicative process to
make certain that we did what was fair and humane and equitable.
And in that connection, I think we have perhaps seen some
changes. And I do think the face-to-face reconsideration is going to
solve a lot of our problems. I hope that we have an opportunity to
truly demonstrate what that is going to mean. But we have to
follow it through a period of time.

Mr. Enorr. I think, Mr. Chairman, the incidence rate has gone
up slightly. It’s still at the second lowest rate over the last 4 or 5
- years. So 1t’s not something that has gone up to a large deg:ee. But

we certainly are watching that. It maly just be a little aberration
but we can'’t attribute it to any particular activity.

The CHAIRMAN. There may be other questions from Senator
Heinz and Senator Pryor. I will just say they will be in constant
touch with you, Mrs. McSteen, and Pat and others. There is a lot of
interest in this program, many special interests and a lot of politi-
cal interest.

The periodic review process was initiated in 1980 under Presi-
dent Carter. Yet, when I was in Miami last week, I read about this
awful Reagan program. I must stress that it was not initiated in
the Reagan administration. I voted for the 1980 legislation, as did
most of mg colleagues. :

It would seem to me that Senator Long is correct in the sense
that we ought to make certain that the people who are not disabled
are not on the rolls. We are reviewing many programs; not just
this program.

There is going to have to be some flexibility on the administra-
tion’s part if we are going to be able to work out some reasonable
compromise. Maybe it can’t be done. Maybe Congress passes legis-
lation, the President vetoes it and then we have the battle on the
veto itself. But I would hope notwithstanding the official position
or the stated position of the administration that there ma some
flexibility. I promised a number of Senators and others who are in-
terested in this legislation that we would try to hammer out some
reasonable agreement. Obviously, some of the requests in my view
are not reasonable. Not that I can make a difference. But I hope
that you would be willing to work with us, as you have in the past.

Mrs. McSteeN. Yes. We will be willing to work with you in any
way we can. We have not explored our incentive demonstration

81-964 O—84——10
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projects as fully as we should have. And I think that opens the
door fl'cl)r some opportunities for us to work with the private sector
as well.

The CHAIRMAN. There must be some way to answer the questions
raised by Senator Heinz and other Senators this morning. I know
when Xou have millions of people in a program somebody is going
to find some place out there where the program is not working
prgf)erly. We can all cite specific cases, but we are looking at gen-
erally how the program is operated. Do you travel around the coun-
tr{ f'? lot? Do you see a lot of these people and visit with them your-
se

Mrs. McSTEEN. Yes.

The CHAIRMAN. Are Kou satisfied the program is probably being
fairly administered at this point?

Mrs. McSTeEN. Well, I think the fact that we did place a morato-
rium, we recognized that we had problems and that we have insti-
tuted as many of these initiatives as we could in working with
AMA and others, working with our own people, and getting the
face-to-face reconsideration people trained so that they will be sen-
sitive to the issue, and I have to say at this point we are not satis-
fied, of course. But we have hopes that we will be able to demon-
strate in a shorter period of time that this is the way to go.

The CHAIRMAN. Are there other Federal programs where there
are provisions for disability? Do they also involve eligibility re-
views? Under the Army retirement, as I recall, you are not re-
viewed, are you? .

Mr. Enorr. There’s a basic difference, I think, Mr. Chairman, in
that they have partial disability programs in those. And this pro-
gram, of course, is the one that says that you are unable to
en%age—-it’s an in or out program. It's not a matter of percentage
of disability.

The CHAIRMAN. As I recall years ago on the Army retirement
boards, if {ou had a nice friendly board, you did not have to be
very disabled to be retired. And that program is eating us alive
with the cost of retirement. Maybe we ought to start reviewing

some others.

Senator Pryor.
Senator PRYOR. Are you opposing any legislation in this field?

Mrs. McSteEN. In connection with——

Senator PrYor. The whole process.

Mrs. McSteeN. The whole process. We would like (o see continu-
ance of payment through the first evidentiary hearing. We think
ghat’s fair and equitable to people, and we would like to see that

one.

Senator PryoRr. Is that going to take legislation?

Mrs. McSTEEN. Yes. The legislation expired December.

Senator PrYoR. And you do support that change?

Mrs. McSteEN. Yes, sir.

Senator PrYor. You do support paying the individual during the
whole a%ipeal process?

Mrs. McSteeN. Through the first evidentiary hearing, which
would, as of the first of this year, be the face-to-face reconsider-

ation in the State. . o
Senator Pryor. How would that change from policy at this time?
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Mrs. McSteEN. Well, under the past directives, we throufh the
ALJ process. And what I am saying now is that we would pag
through the first evidentiary hearing, face-to-face hearing, whic
now is conducwd in the States generally speaking. So it would be a
lesser period of time.

Senator HEiNz. Would the Senator yield for a moment?

Senator PrYOR. Sure.

Senator HEINz. When you elect to receive payment through the
administrative law judge, are there any conditions that SSA im-
poses on the beneficiary?

Mrs. McSteEN. Yes, you are right. Thank you for bringing that
point up. The law allowed a person who appeals to elect to contin-
ue receiving benefits if they feel that they are in fact disabled.
However, if they are denied, then the payments would be errone-
ous and sul;g‘lect to repayment.

Senator HEINz. Let me put it in English. What your policy is °
that you tell someone, sure, you can appeal to the administrative
law judge. It will take you about 6 months to get that appeal. We
will pay you your benefits for the next 6 months, but if you lose
your appeal, you are going to have to pay every fgermy of that 6
months of benefits, several thousand dollars in effect, back. Now
you will have spent it all in the meantime to keep yourself from
starving to death or pay your heating bills, and then we will deem
it an erroneous payment, and you will go to the poorhouse because
yov.;1 won’t have the cash in the bank to repay it. That's our policy
right now.

Mrs. McSTEEN. It's a statutory requirement except for the medi-
care payment. We will waive rspayment if the appeal was made in
good faith and repayment would result in hardship.

Senator Heinz. The question that I think Senator Pryor may
have been thinking of asking—maybe not, I don’t know-—regards
the continuation of payment through the reconsideration process.
Are you going to have the same humane, thoughtful, kind, gener-
ous policy of making ﬁ:?!e repay that amount of benefit too? Is

that what you are thin
Mrs. McSTeEN. As I understand it, it is in the proposed bill that
the repayment would be required. :
Senator HEiNz. What's your policy? You are here to tell us what

you think.
Mrs. McSteEeN. That is the current law, and that would be our

policy.
Senator HEINz. That you want people to refund it if they are

turned down?

Mrs. McStEEN. Yes.
The CHAIRMAN. That may not be the best one there. There has to

be some impediment there or everybody would just go through the
ap process.
nator HeiNz. Thank you, Mr. Chairman.

Senator PrRYOR. We go back I guess to the Bellman amendment.
We all talk about the Bellman amendment or whatever. I don’t
know if there was a real out and out discussion on the floor of the
Senate with regard to Senator Bellman’s amendment. I don’t know
what took place on the House side either. I should research that.
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I am inclined to think there was not much debate on it. But after
the amendment passed, is it not true that SSA actually implement-
ed this swee’})ing change before it was actually ready to do so? Isn't
that correct

Mrs. McSTEEN. We believed that we were ready, and we believed
that we were directed to carry out the process as soon as possible
because we were asked to devote all possible resources to the proc-
ess. And that is why wé initiated the endeavor.

Senator PryYOR. I don’t think I have ever seen a Government pro-

am get organized quite as quickly as that one did. I have a feel-
ing that a lot of things were done without proper consideration,
without proper thought, of how these people would be affected, just.
like Senator Heinz was talking about, during this process. Not
being able to make ends meet while the appeals were going on.

I held a hearing on this issue 1 day about 1%z years ago. Senator
* Heinz authorized this because I am a member of his Committee on
Aging. And 1 thouﬁ t there would be about 40 peofple there. It was
in Fort Smith, Ark. There were 700. They came from literally all
over the State to come to this. We heard some devastating testimo-
ny. And like Senator Dole, I want to find a way to get those people
who don'’t deserve benefits off the rolls. We all have that frame of
mind. But I really do think we have done some very inhumane
things to a lot of people. And this is why I'm hesitant in accepting
your position in saying that there needs to be no legislation.

- We have to be out there with people, and we see these problems.
We get these letters, and we talk to these poor claimants. And they
are caught up in this absolute maze of bureaucracy that many of
them don’t understand. We-are in the business of trying to brin
order, and, I hoie some degree of humanity, to this thing. An
that’s why I thin iegislation is necessary.

Mrs. McStEEN. I appreciate your position, and I know you have
been very active and interested in what is going on in your State
with respect to this particular issue. All I can say to you at the
present time is that we have to demonstrate that what we are
trying to do will eliminate the inhumanity. And I don’t think there
are any assurances. I think it will just take time for us to make
that process work. And with the support of this committee, perhaps
we can do that. '

Senator PRYOR. I think those ALJ’s out there are literally scared
to death of what might hapﬁen to them if they are favorable to a
claimant. Now I think you have got them under the gun. I know
you have said or people in your department have said that you
don’t have quotas in each State, you don’t have magic numbers. I
think you could look across the country, and I think you could very
easily discern a policy of quotas. And I'm hoping we can brin,
what I hope would be some more independence at the ALJ level.
And once again, I think that’s an area of justified intervention by
" the legislative process for us to look at this. I have legislation to
that extent.

One question on pain. What do the SSA regulations say about
the consideration of ;min? How was this policy adopted? What’s the
history of this policy

Mrs. McStEEN. I would like Pat to answer this.

Senator PrYOR. Yes.
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Ms. OwnNs. Pain is one of the things that is a difficult area right

now. No question. As the '&rocedure now reads, as our policy now
is, we do cousider pain. There is an additional requirement that
there be present an impairment that can reasonably be expected to
cause that pain. And we do use pain—it is a symptom. We use
signs, symptoms and laboratory findings—the buzz words in rela-
tionship to adjudication—and this is a symptom. And as I stated
before, the requirement is that there be a medically determinable
impairment {rom which pain can reasonably be expected to come.
And we use all kinds of things to document the existence of that
pain.
Senator PRYoR. Now it's my understanding—this is my final
question—that the language in the Levin-Cohen bill on pain rela-
tlv%?to that particular area would be acceptable by SSA. Is this cor-
rec

Mrs. McSteEN. We don’t oppose that.

Senator Pryor. You do not oppose it.

Mrs. McStEEN. Don’t think we need to.

Senator PrYOR. I think that’s all.

Mrs. McStEEN. Thank you, Senator.

The CHAIRMAN. Senator Heinz.
Senator HeiNz. Well, briefly, Mr. Chairman, I'm going to avail

myself of the same privilege of submitting some questions in writ-

‘ing. .

%ut there was the discussion earlier of the number of States that
have stopped doing what you tell them to do for one reason or an-
other. Senator Long, I think, asked you the question The response
was that there were nine States that weren’t doing what they were
su to be doing.

ow my information is that there are 28 States, more than half
of the States in the United States, that have either a partial or full
moratcrium on continuing reviews. Although it’s a few months old,
if you would look on pafe S14400 of the Congressional Record of
October 21, 1983, you will find 27 of the States listed with specifici-
ty as to the nature of the moratorium. Eight are under Governors’
orders, four under State agency ordered moratoria, three follow
very different guidelines from those of SSA, eight States are in the
ninth rircuit where you put in an SSA ordered moratorium as a
result of the unfavorable judicial rulings, and six States of the Chi-
cago region have a court ordered moratorium on reviews of the
mentally disabled, Colorado has a court ordered moratorium, and
New York has reopened cases of mentally disabled terminations, as
you heard earlier.

And I guess my question is this, do you take into account these
various State and judicial actions when you calculate the cost esti-

mates that you gave us?

Mrs. McSTEEN. Yes.
Senator HEiNz. Now what is the assumption? Is the assumption

that there are going to be no more moratoria or is the assumption
that there is going to be a lot more moratoria in those cost esti-

mates you gave us
Mr. Enorr. The assumption is that with the enactment of a bill

that the moratoria would end.
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Senator HriNz. Well, that’s all very well and good, but you are
saying that the bill will cost x billion dollars more than some base-
line. OK? Now let’s figure out what that baseline is. Is the baseline
imaginary—SSA is never going to lose a case? Are all these mora-
toria going to disappear? Does the baseline assume these moratoria
are going to stay in effect? Does the baseline assume that these
moratoria are going to continue to proliferate? What is the assump-
tion? You only save money versus some policy line. What are the
assumptions underlying that policy line?

Mr. ENorr. Let me see if I can address it with talking about the -
States and the 15 and the 8 because that's important.

Senator HEINZ Are you going to address the assumptxon of the
current service’s budget?

Mr. EnorrF. Yes. I think it's important.

Senator HEINz. Is it going to take a long time?

Mr. Enorr. No. It'll take me 1 minute.

Senator Heinz. All right.
Mr. ENOFF. What you are talking about when you get the 26

States is the 8 not processmg cessations under State actions plus
the 18 States under certain court orders, but they still are process-
ing cases in accordance with those court orders and still are ceas-
ing cases, so that a number of cases are being processed—-that’
where the 8 and 26 differ.

Senator HeiNz. I'm asking a budgetary question.

Mr. Enorr. OK, the budgetary question. You are right; in assum- .
ing the cost of this bill, we assume it against present law because
that’s the base that we use.

Senator HEINz. Per the law as opposed to current practice.

Mr. Enorr. Current practice. Our assumption is—and I was
going to follow that with what we would presume—that if the mor-
atoria continued some time over a period of the next couple of
years, stretching back from when a few States started, that would
cost some $90 million. So you could subtract that out.

Senator HeiNz. You are saying that if all these moratoria remain

in effect for the next how many years?
Mr. ENoFF. Let me clarify it. Because the legislation would deal

with medical improvement——

Senator Heinz. Can you estimate for us the cost versus current
law of all of these moratoria staying in effect for the next 5 years,
and alternatively, can you estimate what would happen if the other
remaining States imposed or had nnposed upon them by the courts -
an equivalent mix of moratoria? I'm not asking you to do it off the
top of your head; I’m asking you to do it for the committee.

By the way, you're not doing very well in the courts, as you
know. You are losing just about every single one which is why you
don’t dare appeal to the Supreme Court.

But we would like an estimate of how much a continuation of
these kinds of, from your point of view, I guess, adverse decisions
are going to cost the program versus the current law. Can you get
us those?

Mr. Enorr. We can get them to you. I'd go over the assumptions

with you perhaps at another time.
[The memo was subsequently submitted:]




147

MEMORANDUM February 2, 1984

FROM: Harry C. Ballantyne SN

Chief Actusry, SSA

Effects of Court Decisions and State Moratoria on Cost Estimates for

SUBJECT:
Disability Legislation--INFORMATION

On January 25, several Members of Congress questioned whether the cost estimates
prepared by the Office of the Actuary, in regard to recently proposed disability
legislation, properly reflect the impact of recent court decisions and State-
initiated moratoria on the current administration of the Disability Insurance

Although we believe that our methodology is proper and correct, we

program.
This wemorandum describes some of

acknowledge that the question is a valid one.
the considerations involved,

A cost estimate for any proposal must be relative to some defined "base line."
In preparing estimates for any disability bill currently being considered, the
cost effects are defined to be-the annual differences between the estimated
benefit costs for (1) the OASDI program as modified by the bill and (2) the
OASDI program under present law, The present-law base line includes, in the
near term, the additional benefit costs expected to result from recent court
decisions which require SSA to apply a medical-improvement standard before
terminating disability benefits as a result of a continuing-disability review
(CDR). The present-lav estimates also include the additional benefit costs
sssociated vith the State-initiated moratoria on disability-benefit
terminations. The effects of these court decisions and moratoria, however, are
assumed to phase out within 2-3 years—-in regard to the court cases, because SSA
is assumed to win on appeal, and, in regard to the State moratoria, becsuse they
can be ended through 8SA action. (After the statutory authority to continue
disability benefits during part of the appeals process expired on December 6,
1983, $SA imposed a temporary nationwide moratorium on disability-benefit
terminations. This temporary moratorium will end in February 1984, and the cost

effects will not be large.)

1f the court cases could not be won on appeal or if the State moratoria could
not be ended, then the present-law cost effects of these actions would be
greater than those reflected in our estimates, Thus, those observers who
believe that the §SA position is incorrect and that the court appeals will be
lost and/or that the State woratoris will not be ended also believe that our
present~lav costs are underestimated. They believe that, as a consequence, our
cost estimates for the various disability-related bills are overestimated by an

equal amount.
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We recognize that inclusion, on a permanent basis, of the cost effects for these
unfavorable court decisions and State woratoria in the present-law base line
would, in fact, cause the cost estimates for the various legislative proposals
to be reduced, We believe that our present approach is the proper one, however,
- for several ressons. First, all of the unfavorable court decisions are being
considered for appeal by SSA, It would be presumptuous for the Office of the
Actuary to assume that any appeals that are made will be lost. Moreover, such
an assumption would be as problematical to those who support the SSA position as
our current one is to those who oppose it. To assume that the court orders are
all permanent and that all appeals will fail would potentially overstate the
cost effects of the court decisions., Thus, the effect would be to understate
the cost effects of the various bills,

Second, the enactment of the bills themselves would affect the actions of the
courts. Clearly, the enactment of a law requiring the application of a
medical-improvement standard would virtually eliminate any possibility of the
U.S. Supreme Court agreeing to hear an appeal of a lower court decision
requiring such a standard (if the Department of Justice would even agree to
appeal). Thus, the enactment of such a law would increase the likelihood of the
unfavorable court decisions becoming permanent, snd, st the very least, the
associated increase in cost (if it could be determined) should be properly
attributed to the bills., Considering the uncertainty regarding the court cases
on the basis of present law, as compared with the certainty of the situation on
the basis of such legislation being enacted, the attribution of the costs to the

bills seems appropriate.

In regard to the State-initiated moratoria on CDR terminations, the situation is
somevhat clearer. The Secretary of Health and Human Services has the authority,
under the Social Security Act, to take certain actions against States which fail
to administer the OASDI program in accordance with regulations promulgated by
the Secretary. We do not believe that the Secretary (and SSA) would allow the
present situation, involving a relatively small number of non-processing States,
to continue indefinitely. Our assumption of a 2-3 year phase-out is consistent
vith the estimated time required to implement the various administrative actions
and either to convince the States involved to resuwe processing CDR terminations
or to process their workloads in some other way.

We have not assumed that any additional unfavorable court decisions occur, nor
have we assumed that any additional Ststes impose moratoria on CDR
terminations. These assumptions reflect the fact that such actions are by
nature unexpected. If such additional actions were to occur, they wouid be’
handled in a manner consistent with that used for the existing court orders and

State moratoria.

As a final point, we must note that these questions concerning the cost effects
of the court decisions and State moratoria are matters of attribution only. We
understand that the decisions regarding whether costs are associated with
present lav or with a specific piece of legislation are important ones. We
believe, however, that the more important questions concern the "bottom
line"--that is, the financial soundness of the OASDI program--and the answers to
those questions are not affected by decisions regarding where costs are

assigned,

C.

Harry €. Ballantyne
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Senator HEINz. Sure. It's going to be a little detailed and a little

complicated.

r. ENOFF. Sure.
Senator HEiNz. But we're going to need that because one of the
an

arguments you are making, presumably -Senator Long will
make, is that any legislation is going to cost a lot of money. I want
to be convinced that there is any truth to that at all. I suspect that
the court decisions are going to cost you one heck of a lot of money.
Maybe more than if we fashioned intelligent legislation. But I don’t
want to guess at that. I would like to see some numbers.
- The only other question of your statement I have, Mr. Chairman,

is this. I agree with you. I think the administration would be very
well advised to work cooperatively with us to get a solution here.
I'm frankly shocked at Mrs. McSteen’s position which is that you
opggse any legislation.

nator Dole, myself, other interested Senators had a meeting

with then Secretary Schweiker where I thought we were pretty
darn close to agreement on a package we could all support—Sena-
tor Levin, Senator Cohen, Senator Dole, then Secretary Schweiker,
the administration. Frankly, I know people have short memories. I
know there is turnover. And I know that Secretary Schweiker
really enjoys his new job in the private sector and so forth. But if
this impass continues, and the administration maintains what I
think is a shortsighted and unreasonable position, I may just put
on some kind of a road show. I'm perfectly willing to conduct a
number of hearings as chairman of another committee which has
an advocacy and oversisght responsibilitg here. I'll hold hearings in
a dozen States, or 20 States or all 50 States if necessary. I think
when the people of the United States will know what’s fair, what’s
just, and what makes sense.

Now let me tell you something. The President that is in the
White House right now is my President. I support him. I'm going
to support him for reelection. I don’t think he understands just
how bad the position of his administration is on this issue and how
much it is going to hurt him if it is allowed to stand.

And sometimes decisions get taken at lower levels without Presi-
dential review. In fact, there are an awful lot of them. I think this
is one of them. But so help me because I believe that there is so
much hurt being im here I'm not afraid to hold this up to the
light anywhere in the United States and show people what it is.
Arid then the people will make up there mind whether this is good
policy.

The CHAIRMAN. Thank you, Senator Heinz. I think you asked a
good question. I mean if the administration claims it is going to
cost $6 billion in 5 years, tell us how you get the cost. Others are
going to tell us it won't cost anything. We are going to make them
give us what assumptions they base that on. Somebody always says
it is %ing to cost more and somebody always says it is going to cost
less. We are generally wrong. «

But if you can furnish that for the record.

Mr. ENorF. Our assumptions for the $6 billion are there. And I
will be glad to respond to Senator Heinz’s request for some addi-
tional assumptions to be used. We can do that.
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The CHAIRMAN. Obviously, depending on what happens in all
these different courts and everything else, I assume the cost figures
will go up and down. :

Senator Heinz, you can commence again at 1?

Senator HeiNz. Yes, Mr. Chairman, be happy to.

The CHAIRMAN. We will ask the three of you from the social se-
curity administration to come back. Carol, I think you are safe.

Ms. KunL. Thank you, Mr. Chairman.

The CHAIRMAN. Or else know where to find you.

Now let me say that I know the next panel is here and waiting.
Is there anybody on that panel that cannot be here at 1? It's now -
27 minutes of 1. If somebody on that panel would like to briefly
summarize their statement, we can do that right now. But I am
supposed to be at two places between now and 1. I could stay for 5
or 10 minutes if that would help anybody on the panel who has an-

other commitment.

[No response.]

The CHAIRMAN. Dr. Flemming, is that all right?

Dr. FLEMMING. Yes, sir.

The CHAIRMAN. Senator Heinz will be here at 1. I should be here

sometime shortly after that.
[Whereupon, at 12:35 p.m., the hearing was recessed.]

AFTERNOON SESSION

Senator HeINz. The Finance Committee hearing will come to
order. We have a very distinguished panel of witnesses, and I
would ask Dr. Flemming to come forward; Dr. Arthur Meyerson,
Ms. Carol Garvin, Mr. Joseph Manes.

Ladies and gentlemen, as Chairman Dole indicated earlier, we
appreciate your patience. We are sorry we couldn’t continue at
12:30. We thank you for having the patience to stick it out.

Dr. Flemming, you are certainly no stranger to this committee or
my own committee. We welcome you. And I would like for you to

be our leadoff witness.

STATEMENT OF DR. ARTHUR 8. FLEMMING, FORMER SECRETARY
OF HEALTH, EDUCATION, AND WELFARE, AND COCHAIR, THE
SAVE OUR SECURITY COALITION, WASHINGTON, D.C.

Dr. FLemMING. Thank you very much.
. Mr. Chairman, I will make a very brief statement and then re-
~quest that my testimony in full be made a part of the record.
Senator HEinz. Without objection, so ordered.
[The prepared statement of Dr. Flemming follows:]

l
I
‘
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TESTIMONY OF THE HONORABLE ARTHUR S. FLEMMING

Mr. Chairman and Members of the Committee:

I appreciate this opportunity to appear here today on behalf of the Save
Our Security (SOS) Coalition, to share our views with &ou on the Social Security
disability programs and legislative proposals to modify them,

Today I am representing the Save Our Security Coalition which I co~chair
with Wilbur J. Cohen, another former HEW Secretary who served in President
johnson's Administration. $0S is a nationwide Coalition og’more than 140
organizations representing a cross-section of American life, I am attaching a
list of the affiliated organizations., There are organizations representing the
elderly and the disabled, trade unions representing workers in the public and
private sector, social welfare groups, women's groups, civil rights groups and
religious organizations., Together, these affiliated organizations have a
membership of between 35 and 40 million adult Americans, almost equally divided

7»«;;;;;;n beneficiaries of, and contributors to, Social Security.

The manner in which the Social S;curity Administration has operated the
Social Security Disability Insurance and Supplemental Security Income programs
since early 1981 is well documented. Our basic message today is simple - Social
Security disability applicants and beneficiaries need the protection from
arbitrary and capricious actions that Congressional action can provide them.
They -are counting on Cungress for legislation to reform and improve the Social
Security disability detrermination, review and ;bpeal processeg. SOS urges this
Committee to take immediate action on this matter so that the unfair treatment
of disabled pérsons by the Social Security Administration will be EBICed, and
new policies and procedures implemented to ensure that the disabled people in
our country receive those benefits for which they are eligible and to which

they are entitled.
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The situation relative to the manner in which the Social Security
disability programs are operating and the plight of vulnerable disabled
persons seeking benefits, whether initially or following termination, has not
changed in any meaningful way during the past three years. The number of law~-
suits (approximatelvy 41,000) and state actions (now numbering 25) to alter or
at least temporarily halt the arbitrary policies and practices of the Social
Security Administration are indicative of the continued, extreme situation
created by SSA's administration of the Social Securitv disability programs.

During the past three years SO0S, along with numerous other concerned
organizations, developed and presented to the Congress legislative proposals
to remedy the problems created by SSA's continuing disabilitv investigations (CDI)
and to improve in a broader sense the disability determination, review and
appeal prncesses. A detailed description of these proposals and their rationale
is attached to my testimony. Many of these proposals are embodied in the House
bill H.R. 3755, (now Title IX of H.R, 4175) the "Social Security Disability
Benefits Reform Act of 1983" sponsored by Representative Pickle. $0S fully
suppor:- this legislation, which has been reported by the Committee on Ways and
Means with bipartisan support. S0S8 also supports S, 476, (sponsored by Senators
Cohen and Levin) the "Disability Amendments of 1983" as it was originally .
introduced (February 15, 1983) with the amendments which u;re subsequently
introduced on June 29, 1983, Overall, we prefer the legislation befcre the
House but certain provisions of S, 476, which is a more limited bill, are
meritoriuss and will be discussed in my testimony.

First, S0S wishes to point out that the problems for new applicants are



168

similar and certainly as critical as those for beneficiaries subjected to

the CDIs, Second, Supplemental Sepurity Income reciplents are being subjected

to the same processes and abuses of the law being applied to Disability Insurance
beneficiafies. Third, many persons with physical disabilities encounter

problems with the Social Security system which are as severe as those faced by
persons with mental impairments. Consequently, the legislative proposals of

S0S are meant to apply equally to new applicants as well as beneficiaries under-
going review, to the SSI program as well as the Disability Insurance program and
to the needs of physically impaired individuals as well as those with mental
disabilitfes. We urge this Committee to address these various factors in its

deliberation on the Social Security disability programs.
Each of the legislative proposals supported by SOS are explained in detail

in the attachment to my testimony, ‘However, I would like to highlight certain
provisions.
Standard of Review

S0S feels strongly that specific language must be incorporated in the
Social Security law stating that before a person's disability benefits can be
terminated there must be clear and convincing evidence that (a) there has been
significant medical improvement which enables the person to perform substantial
gainful activity, or (b) new medical evidence and a new assessment of residual
functional capacity must show that the person has benefitted from advances in
medical or vocational therapy or technology which has resulted in an ability
to perform substantial gainful activity, or (c) the prior decision was clearly
erroneous or f{guqulently obtained, or (d) the person is currently performing
substantial gainful activity.

Such a standard of review will prevent the Social Security Administration

from terminating benefits to individuals whose medical condition has not improved
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unless one of the stated conditions is met. For the past three years SSA

has terminated beneficiaries despite a lack of medical improvement without a
showing of ability to work., This practice has been r;pudiated by the courts but
. SSA has not altered its standard of review as a result of these court decisions.
Both H.R, 3755 and S. 476 Qddreas this issue,

Multiple Impairments

The Social Security Administration has tak;n the position that the
combined effects of impairments will be considered only when at least one of
the impairments, considered independently of others, is found to be severe, This
position is unfair on its face, An individual who suffers from two, three or
even four impairments which, if reviewed individually, would not be disabling,
may nonetheless be extremely disabled by their combined effects. What difference
does it make if a person is disabled by a single impairment or multiple
impairments? Surely, Congress, when it enacted the Social Security disability
programs, did not contemplate such a departure from the concept of fairness--a
departure which has led to unjustifiable suffering,

S0S urges the Committee to approve language requiring that the combined
effects of an individual's impairments shall be considered in determining whether
the individual is unable to perform substantial gainful activity, even if none
of the impairments, consldered separately, is severe. Again, both H.R. 3755 and
S. 476 contain such a provision,

Payment of Benefits During Appeal

S0S recognizes that on November 18, 1983 the Senate passed an amendment to
extend the continuation of SSDI benefits and Medicare through the administrative

law judge hearing, We wholeheartedly support this provision.
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The availability of continued Supplemental Security IQcome\;\nefiis and Medicaid

through the ALJ hearing to SSI disabled recipients who are appealik}~the termina-
tion of gheif benefits is current practice within the SSA:kiﬂowever. we have
learned that SSA in issuing some proposed rules revealed its 1ﬁ;ent to

terminate the extension of benefits of SSI recipients at the reéﬁnsideration
level once face-to-face interviews are prov%ded for at this level of appeal.

We vigorously oppose any attempt on the part of SSA to terminate benefits
for those disabled persons who wish to appeal their case to an ALJ, Payment of
benefits through any level of appeal should not be based on the particulars of
the process of appeal or the percentage of "correct" or "incorrect" decisions
made at any one level of appeal. Rather, the continuation of benefits
recognizes that a final decision has not been made and avoids placing
emphasis on any particular level of decisionmaking as being more correct than
another, SO0S believes that individuals who, for whatever reason, decide to
exercise their appeal rights are entitled as a matter of equity to a continuation
of benefits through their ALJ hearing., We urge the Congress to include
legislative language requiring that under the Social Security disability law
benefits be continued to persons who wish to appeal an adverse determination
through the ALJ hearing and determination,

Pre-Termination Notice and Right to Personal Appearance

The Congress and the SSA have recognized the value of face-to-face interviews
with beneficiaries appealing termination decisions by providing for such
interviews at the reconsideration level of appeal. SOS supports such interviews
but feels their usefulness would be substantially increased if they were
applicable to initial disability cases. Such an interview would allow the

disability examiner to personally assess the individual's limitations and provide
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the disabled person with an opportunity to rebut the initial findings with
additional medical and other information, We believe this process would result in
decisions, fewer costly appeals and would eliminate the necessity for

fairer

the clurrent reconsideration procedures, S05 finds the pre-termination notice

and right to personal appearance provision in S, 476 as amended on June 29, 1983

to be preferable to that in H.R, 3755 and recommends that the Committee endorse the

language of §. 476,

Evaluation of Pain

The evaluation of pgin i8 a complex area., However, resear:h, studies aad
findings of the courts all indicate that pain is often debilitating even when
such pain cannot be fully explained by conventional diagnostic techniques.
Medical technology is far from being able to offer an explanation and to trace
the cause in many instances of severe and persistent pain. The pain, in these
circumstances, is no less real or debilitating, SOS believes that debilitating
pain or other symptows, including statements of the individual as to the intensity
and persistence of such pain or other symptoms, and corroborating evidence by
family, neighbors or behavioral indicia should be considered when deciding
whether an individual is disabled, We believe that subjective evidence may lead
to a conclusion that the individual is disabled even if such evidence cannot be
fullv corroborated by clinical or laboratory diagnostic techniques.

While S, 476 does not incorporate totally the recommendation of SOS, we are
supportive of the language in the Senate bill as interpreted by the co-sponsors,
Senators Cohen and Levin,

Other Provisions Supported by SOS .

There are other provisions which SOS believes must be ingorporated into the

Social Security disability law to ensure that the necessary claglﬂications and

N
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improvements are made to the Social Security Disability Insurance and

Supplemental Security Income programs. Among these are:

1. Uniform Standards for Disability Determinations

2. Moratorium on Mental Impairment Reviews

3, Compliance with Certain Court Orders

4, Benefits for Individuals Participating in Vocational Rehabilitation
Programs

5., Evaluation of Ability to Work

S0S urges the Committee to study the description and explanation of each of

these as well as the other provisions contained in the attachment which follows

this testimony.

I want to thank you for this opportunity to share the views of the Save Our
Security Coalition. The time for meaningful change to the Social Security
disability programs is long overdue. Too many deserving disabled persons have
suffered. SOS urges the Coﬁmictee to mark-up and report to the Senate comprehen-

sive Social Security disability legislation on the earliest date possible,

81-964 O—84-——11



168

Dr. FLemminG. I do apg:eciate the opportunity of appearing here
today on behalf of the Save our Securit ition to share our
views with you on the social security disability programs and legis-
lative ﬁ:‘ograms to modify them. Today I'm representing the coali-
tion which I cochair with Wilbur Cohen, who as you know is an-
other former HEW Secretary who served in President Johnson’s

administration. ’

SOS is a nationwide coalition of more than 140 organizations rep-
resenting a cross section of American life. I'm attaching a list of
the affiliated organizations.

The manner in which the Social Security Administration has op-
erated the social security disability insurance and supplemental se-
curity income programs since early 1981 is well documented, Our
basic message today is simple. Social security disability applicants
and beneficiaries need the protection from arbitrary and capricious
actions that congressional actions can provide them. They are
counting on Congress for legislation to reform and improve the
social security disability determination review, and appeal process.

During the past 8 years, SOS along with numerous other con-
cerned organizations developed and presented to the Congress legis-
. lative pro to remedy the problems created by SSA’s continu-
ing disability investigation and to improve in a broader sense the
disability determination review and appeal process.

A detailed description of these proposals and their rationale is
attached to my testimony.

- Many of these proposals are embodied in the House bill, H.R.
3755. SOS fully supports this legislation which has been reported
by the Committee on Ways and Means with bipartisan support.

SOS also supports S. 476, sponsored by Senators Cohen and Levin,
as it was originally introduced February 15, 1983, with the amend-
ments which were subsequently introduced on June 29, 1988. Over-
all we prefer the legislation before the House, but certain provi-
sions of S. 476, which is a more limited bill, are meritorious and
are discussed in detail in my testimony.

Mr. Chairman, I've listened to the testimony this morning with a
great deal of interest. I have had the opportunity of being in and
out of the Government over a period of 45 years.

Senator HeiNz. We've noticed.

Dr. FLemMING. And I've developed great respect for our system
of government. But I do not recall any situation where there has
been the bipartisan conviction that exists in this case that our
system is operating in such a manner as to treat people in an arbi-
trary and capricious manner. I understand the problems connected
with the operation of the disability program. There isn’t any doubt
in my mind at all but that it should be administered in such a way
as to do everyt, possible to keep off the rolls people who have
no right to be on those rolls. But that objective can be achieved by
the introduction of procedures which adhere to concepts of fairness,
equity, and concepts of due process. And I believe that the career
civil servants at the State level and at the Federal level who are
tied in with this particular process are capable of developing the
kind of a system that will help to insure keeping people off the
rolls who shouldn’t be on the rolls. But they’ve got to have the op-
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- portunity of operating under sound policies in order to achieve that
particular objective. :

I've noted the obi'ection on.the part of the administration to any
legislative reform. I think that that is a very unfortunate position.
I have noted their objection to being involved in the Administrative

- Procedures Act. Personally I feel that that act is a sound act, and I
believe that this procedure should be subject to the Administrative
. Procedures Act. If they are going to change policy, it ought to be
. worked out and published in the Federal Register. The people of
the country ought to have the opportunity of commenting on it.
‘They should be:required to give consideration to those comments
-before implementing a new policy.
.I've also. noted their objection to Congress taking issue with the
nonacquiescence doctrine, so to speak. That's a new term to me.
- One that we have been hearing over the period of the last few
-years. I think it is a dangerous concept, this idea that an adminis-
tration can decide that it is not going to acquiesce in a decision by
the courts. I've read the opinion to which reference was made this
morning by Senator Moynihan. And I can assure you that if I were
serving as Secretary of HHS or the old HEW and read that kind of
an opinion from the U.S. District Court judge, I would decide there
was something wronﬁlwith' the policies that were being followed by
the department of which I had res‘ponsibility. I've read the opinion
of a number of the circuit court of appeals where they have taken
sharp issue with this nonacquiescence doctrine. I don’t think it's
- unreasonable to say to the Department of Health and Human Serv-
ices—if you get a circuit court of appeal %%inion, ou should follow
it. If you want to appeal to the Supreme Court, all right. If the Su-
preme Court decides to hear it, fine, you will get an opinion from
them. But if they decide not to listen to it, then you ought to
adhere to that circuit court of appeals’ opinion within that particu-
lar circuit. :
They say, well, that administratively creates some problems. Yes,
it is difficult at times from an.administrative point of view to
. adhere to concepts of due process and fairness and equity. But that,
I have always felt, is one of the great characteristics of our Govern-
ment, that we will try to operate it in such a way that the concepts
of fairness and due process are given top priority. And if that cre-
ates some administrative problem, all right, we work out solutions
to those administrative problems, but we don’t sagev:: are foing to
deviate from concepts of due process and fairness use of the ex-
istence. of the administrative problem. There’s no question in my
mind at all but that this situation has deteriorated to the place

. where under our system of checks and balances the Congress and

the Congress alone can get it back on the right track. The courts,
certainly, have been doing everything that they can to get it back
on the right track, the decision virtually unanimous in the posi-
- tions that they are taking. So that branch- of Government is func-
tioning as far as this particular issue is concerned. And I don’t be-
lieve that in the light of the record that-has been established up to
the present time that the Co can say, well, we will wait and
see 1If the executive branch will correct the kind of a situation that

has developed.
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This calls for congressional action. I believe that the House bill
and that the bill that is pending before the Senate at the present
time do provide the Congress with the opportunity of getting this

rogram back on the track, a program that means so much in the
ives of many, many persons, many of whom, as you know, Senator
Heinz, are older persons. And as has been pointed out here, we are
not talking about a welfare program. We are talking about some
rights that these people have. Those rights are being violated, and
I think the Congress should take action to correct the situation.

Senator HeINz. Dr. Flemming, thank you very much.

Also no stranger to many of us here is Dr. Arthur Meyerson. Dr,
Meyerson, among other t , serves as a member of the Task
Force on Social Security Disability Insurance, serving part of the
American Psychiatric Association. He also has provided assistance
to the work groups, which, I gather, is due to report in about 2
weeks on guidelines for the mentally disabled.

STATEMENT OF DR. ARTHUR MEYERSON, CHAIRMAN, COMMITT-
TEE ON REHABILITATION AND TASK FORCE ON SOCIAL SECU-
RITY DISABILITY INSURANCE, AMERICAN PSYCHIATRIC ASSO-
CIATION, WASHINGTON, D.C. ‘

Dr. MeveRsoN. I'd like to ask that‘my written testimony be ac-
cepted into the record.
nator HEiNz. Without objection, so ordered.

Dr. MeYERSON. Thank you.
[The prepared statement of Dr. Meyersqn follows:]
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PREPARED STATEMENT OF ARTHUR J. MEYERSON, M.D.

Mr. Chairman, and members of the Committee, my name is Arthur T.
Meyerson, M.D. I am Associate Professor and Vice Chairman of the Department

of Psychiatry at Mount Sinai Medical School and Clinical Director for Psychia-
try at the Mount Sinai Hospital.

On behalf of the American Psyciatric Association, a medical specialty
society representing over 28,000 psychiatrists nationwide, and as chairman of
both the APA's Fommittee on Rehabilitation and its Task Force on Social
Security Disability Insuran;e. I am pleased to present to the Committee our
vidws and concerns regarding the Social Security Disability Insurance (SSDI)

and Supplemental Security Income (8SI) programs.

We shared this concern before this Committee two years ago, and reiter-
ated it upon two other occasions at House and Senate Committee hearings. On
each of those occasions, we recommehded statutory changes which we believed,

and still believe are necessary to assure that the SSDI program operates in

the most medically appropriate fashion. Many. of those changes are embodied in

either H.R. 3755 (now Title IX.of H.R. 4170) or 8. 476, or both. Both bills
have our endorsement as well as that of other concerned organizations and
individuals.
The APA continues to be very much aware that periodic review.of disabil-
"ity cases, whether on the $8D1 or SSI rolls, is necessary not only to reduce
_ fraud and abuse, but also to confirm that SSDI/SSI beneficiaries continue to
meet eligibility requirements and remain unable to work. The GAO report which
prompted the 1980 80;1a1 Security Disability Amendments found that perhaps 20
percent of those then on the SSDI rolls were probably.not eligible for such
benefits. .In other words, the system og standards and guidélines and the

‘process of evaluating medical evidence was. allowing too many "falge positives”
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into the system at the time of the GAO report. Regrettably, the Administra-
tion's approach to this problem focused on reducing Federal expenditures,
rather than ensuring a policy consistent with both the letter and the spirit
of the careful review mandated by those 1980 amendments.

Since the accelerated reviews began in 1981, approximately 421,000 or
nearly 408 of the 1,134,000 persons reviewed have been terminated because they
were found not to be disabled at the initial review level., Of those appealing
their terminations, about two thirds have been reinstated, Most telling in
the case of the.montally impaired was a 1983 GAO atudy that found that 27 of*
40 sampled terminations of individuals with mental impairments reviewed by GAO
were individuals who could not function in their daily living without a good
deal of support and could not work in a competitive or stressful environ~
ment. The remaining thirteen cases, GAO found, had been terminated based on
"inadequate data." The GAO stated that the unwarranted terminations stemmed
from 8SA's overly restrictive interpretation of the criteria defining mental
disability, inappropriate assessment of individual's daily activities, inade-
quate development and use of medical evidence and a lack of sufficient psych-
latric recoutcés in the DDS. 1In other words, just three years after. the GAO
report criticizing the 88SDI program for allowing too many "false positives"
into the system, the GAO found that there were too many "falgse negatives™ in
the system of accelerated reviews, particularly among the untln'y ‘impaired.

Taken together, these figures bear out our concern that the 8SA reviews,
both in terms of their actual conduct and the policy underlying them, have
been undertaken in & manner contrary to sound medical practice and sound
professional clinical practice. Not only is the program administratively
confusing and awkward for the beneficiaries, physicians, health and mental

health professionals, state officials and judges involved with it, but it
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works a special hardship upon the mentally ill SSDI beneficiaries who, by
virtue of their illness itself, are particularly vulnerable.

We share §SA's concerns and those of this Committee that the SSDI program
‘must survive between the twin concerns of unwarranted disability payment (and
the loss of Federal revenues it engenders) and inappropriate termination of
thousands of legitimate beneficiaries (and the costs it engenders in the
conduct of appeals proceedings, in expenditure of state and county welfare and
gervice funds and worst, in human coin). We believe, however, that H.R. 3755
and S. 476 propose responsible, fiscally prudent solutions to these‘problems
to the'benefit of legitimate SSDI beneficiaries and ultimately to the continu-
ing 1ntegri£y of the SSDI program itself.

Our concerns were first expressed almost two yﬁars ago by the APA in a
legter to then Secretary Schweiker, then in testimony before the Senate
Finance Committee, in more recent testimony before the Senate Special Commit-
tee on Aging and House Ways and Means Committee and in comments in 1982 on
proposed revisions to the so-called "medical listings," the SSA's regulations
regarding the determination of disability based on medical criteria alone.

Further, since our communication with Secretary Schweiker, we have met on
numerous occasions with SSA officials, both formally and informally, regarding
* our concerns. This summer, for example, the APA, along with other profes-
sional organizations, joined with the SSA in an effort to rewrite the regula-
tions surrounding mental disability under the program (section 12.00 of the
"listing of impairments"). That activity, which continues as I testify, has
met with significant agreement about the inadequacy of current medical list-
ings for mental impairment and equally significant reworking and updating of
the mental impairment listing. While certain that the recommended changes

reflect the current state of the psychiatric knowledge and evaluation -- based
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on sound medical practice -- we are not certain that these thoroughly con-
sidered and carefully developed regulatory chnngan‘will be accepted as final
regulations. More recently, in fact in the past three weeks, we receivued a
proposal request from SSA regarding the use of the APA's peer review system
for validation and assessment of SSDI decision making in the mental impairment
field. That proposal, as members of this Committee may recall, was first
proposed last April when SSA appeared before the Senate Special Committee on
Aging. Our response to the proposal request was submitted this past Monday.
We hope it will be entertained positively. ) ‘
Notwithstanding our efforts to work with SSA both on the medical aspects
of impairment aﬁd on the use of psychiatric peer review as an independent
check on 8SDI decision-making, many'of the concerns we have ;xptesaed in the
past persist. We were gratified by a number of Secretary Heckler's proposed
changes in the SSDI program in June, 1983, and were equally gratified by her
‘ decision to impose a moratorium on disability terminations during the month of
December aﬁd into the start of this year. However, we remain cognizant of her
June comment that "we (SSA) have no reason to believe that there have been any
unjust findings" in the SSDI determination process, and remain disturbed about
the implications of that statement for future evaluation éf those cases which
are either yet to be decided or which will be subject to reevaluation. We
still believe the SSDI process to be fraught with problems -- some related to
the determination process per se, some related to the standards‘undetlying the
review (some of which have varied over time based strictly on the adjudicative
climate under which they are enforced) and others related to personnel issues.
In our considered judgment, legislation now pending before the House
(H.R. 3755) and before this Committee (8. 476 and S. 2002) represent gerious

and responsible means of recodifying current SSDI law (and similarly, SSI law)
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to assure that both fraud and abuse are eliminated from the SsDI and 8SI
rolls, and at the same time provide protection for those who should remain on
or be placed on the rolls. The legislation addresses such issues as:

-~ accurate assessment of a person's ability to work;

-~ whether a person's medical condition had improved;

-~ the use of appropriate pergonnel to make informed medical
decisions regarding both a person's impairment and

disability; :

-~ the need to update and improve existing medical criteria
for the assessment of disability before further reviews

are conducted;

~-= the provision of a face-to-face meeting at the initial
stages of the disability review process;

-~ appropriate assessment of multiple impairments and
psychogenic pain;

== a statutory and regulatory based set of uniform
standards by which claimants are adjudicated at all

V~—~—~—~— - levels of review.

-

Others testifying at this hearing will address some of these issues, andk
will certainly address others which I have not identified. As a representa-
tive of the APA, I would like to address some of the process, standards and
personnel issues with which I am particularly familiar, with which the APA and
others have grappled for some time, and which are most directly related to the

medical assessment of impairment and determination of disability.

REGULATIONS/STANDARDS

As a physician, I am most seriously concerned with the proper interpreta-
tion of medical history in establishing a finding of disability. I am con-
cerned about the accurate and complete development of that medical history,
its interpretation into a statement regarding 1erls of impairment, and its

ultimate relationship ‘to a finding of disability. The APA, as a medical

v

o
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orqanization, has similar concerns., 1t was becauio of these concerns as they
relate to the 8SDI program and our belief that current medical understanding
has yet to be applied to the medical and vocational assessment process under
the SSDI program, that we recommended adoptién of a moratorium on Continuing

Disability Investigotion# for the mentally impaired. Such a moratorium would
continue pending: & thorough rewrite of 8SA's regulations surrounding mental
impairment, and a reconsideration and redevelopment of how vocational capacity
is assessed for the mentally impaired. Our efforts with SSA hold out hope
that the “1i§t1ngs" for mental impairment will be upgraded to current medical
standards ;n the near future. We understand assessment of how better to
handle vocational capacity (RFC) is also ongoing. Unfortunately, we are
concerned that OMB cost concerns may yet take precedence over the best medical

advice and that our efforts may be frustrated. Hence, we still believe a full

moratorium to be necessary. I will detail our reasons for continuing in our
capcern in these two areas hereafter.

The APA has taken internal action to help assure that APA members under-
stand how to provide full and necessary information in a medical history for
the proper conduct of SSDI reviews (whether CDIs or initial claims). .Our
Board of Trustees approved for publication a document (copy appended) for our
members providing guidance on how best to provide case history material for
S§SDI and SSI reviews -~ what facts to include, whether judgments are relevant,
when to amplify by example a particular medical point to assure clarity.
Further, in conjunction with the President's Committee on Employment of the
Handicapped, we are preparing a conference on medical aspects of SSDI.

As we better educate our own members about the process and the nature of
the reports requested of them by SSA, we are concerned that SSA is not edu-

cated to the flaws in its own standards -- its regulations and policy
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interpretations -~ gome of which have not been revised in almost a decade, and
some of which have been revised to the detriment of claimants in today's
adjudicative climate. Yet, these regulations and policy interpretations form
the basis for the interpretation of that medical history into a finding of
disability, ;nd the subsequent decision regarding disability.

I would like to address several of these in turn,

MEDICAL IMPROVEMENT

S8ince 1979, the Social Security Administration has formally taken the
position that disabled beneficiaries must establish that they continue to be
disabled under the standards currently in use by the SSA. Under this
approach, benefits can be terﬁinated even if there is no evidence of medical
improvement and, in many cases, even if the person's condition has actually
deteriorated since the original determination of disability. No use is made
of medical or other documentation which is over one year old. Thus, an indi-
vidual who has been on the rolls for geveral years is treated the same as a
new applicant. No weight is given to the original determination of disabil=
ity, even tﬁough it was valid at the time rendered. While as many as 20 court
decisions have required the Secretary to’cdntinue benefits unless there is
evidence that the person has medically improved or that the original decision
was clearly erroneous (the most recent, a mere three weeks ago) SSA, relying
upon its non-acquiescence policy (slso addressed in boti: bills before this
Committee) has refused to apply this standard.

From a medical perspective, a.medical improvement standard makes excel-
lent sense. It assures that a full longitudinal look is taken at a patient's
case history, and that there is substantial evidence contained in that record
to justify a determination that the patient is no longer disabled. Tais is

especially true for those suffering from mental impairments which are
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frequently subject to fluctuation or periodic remission. A single temporary
fluctuation away from a profound psychosis, then, would not be sufficient to
terminate such a beneficiary whose condition is in remission and therefore
found to be "not severe” at the time of the review.

Purther, a medical improvement standard which requires substantial evi-
dence prior to termination assures that a physician's note that his patient
had improved at a particular point in time will be reviewed against the
patient's full record. Certainly there are instances in psychiatry where a
physician would indicate that his patient had improved, yet when taken in
conjunction with the prior history, it would show that the physician meant
that the patient who previously had hallucinated for eighteen hours of the
day, now only hallucinates for sixteen. That is improvement, but not neces-
sarily of sufficient magnitude to permit a person to perform substantial
gainful activity. For that reason, we believe that the inclusion of a medical
improvement standard which requires both substantial evidence and a finding
that ‘improvement' indicates an ability to work is critical. ‘

Tpis standard is medically sound from yet another perspective. It
assures that if patient has benefitted from new medical techniques or tech-
nology which has allowed his or hér previously' disabling condition no longer
to be disabling, he or she may be dropped from the rolls.

Coupled with the requirement that SSA consider the complete medical and
vocational history, including all evidence in the file from prior evaluations,
and develop a complete medical history of the'benoticidry covering at least
the preceeding twelve months, we believe a medical improvement standard will
help assure that the intermittent and fluctuating nature of mental illness
will not be used to the beneficiary's detriment in determining whether or not

-he should remain on the SSDI/SSI rolls. AS GAO noted in a 1982 report, “"wWhile



e

169

,the need for current evidence is obvious, we algo believe there is a need for
a historical perspective in these CDI cases. Many of these individuals coming
under review have been receiving benefits for sevaral years. To base a deci-
sion only on the recent examination ... could give a false reading of that
’ r ’
person's condition., This is especially true for those impairments subject to
fluctuation or periodic remission, such as mental impairments.”
The House Ways and means Committee Report notes that:

"The committee recognizes that the problems with the

current review have arisen, at least in part, because

the criteria for termination of benefits as a result of

review were left unstated in the law. SSA has there-

fore had wide discretion to apply whatever standards it

deemed appropriate -~ and since the standards of the

current program apparently are stricter than those in

the past, applying today's standards has meant elim-~

inating benefits for many more beneficiaries than was

anticipated when the 1980 Amendments were enacted." .
We believe the establishment of a statutory standard -- with the caveats

h

provided in the Pickle legislation -- will help accomplish two separate
goals., Pirst, it will help assure that appropriate decision making occurs in
the five-step sequential evaluation of disability, particularly in the telling
second step when. those suffering from "non-severe" impairments (based on
current interpretation of such phrase) are dropped from further consideration
.under..the program and dropped from or not added to the rolls. Second, it will
help immeasurably in mooting the issue of "adjudicative climate."” Whether the

intent is to add to the rolls or purge the rolls, claimants will be judged by

ongoing statutory criteria.

MULTIPLE IMPAJIRMENTS/PAIN

Under current law, the first step in the sequential evaluation process
through which the disability determination is made is to determine whether the

applicant has a severe impairment. If SSA determines the claimant's
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impairment is not severe, the consideration of the claim ends at that point,
In cases where a person has several impairments, SSA regulations on unrelated
impairments state "We will considef the combined effect of unrelated impair-
ments only if all are severe and expected to 1&ft twalve months" (20 C.F.R.
404.1522) (emphasis added). Thus, the only time multiple impairments are
actually cumulated is in cases in which an individual sufferinq from a con~
stellation of severe impairments does not meet or equal the medical listings
for any one of those severe impairments. According to the regulations, if not
practice, cumuiation of impairﬁents occurs in assessing residual functional
capacity only, and only when all of the impairments to be considered are
severe,

This does not represent a realistic policy with respect to persons with
several impairments which may in many cases interact and effectively eliminate
a person's ability to work. While, as the Héuse’ways and Means Committee
noted "it is clear that the determination of disability must be based on the
existence of a medically determinable impairment, there are plainly many cases
where the total effect of a number of different conditions can safely be
characterized as disabling, even if each by itself would not be." The effect
of multiple impairments can vary substantially from individual to individual
depending o1 the impairments involved and vocational factors such as age,
education and work experience. Thus, case-by-case examinations are essential
in this area. '

The legislation pending before the House and before this Committee
require that SSA consider the combined effect of allvthe individual's impair-
ments without regard to whether any individual impairment considered sep~ .

arately would be considered severe. We urge adoption of this recommendation
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as the most appropriate means of assuring that medical impairments are
appropriately judged in the disability proce;s.

Another medical area of gerious concern to the APA relates to pain. The
Social Security statute currently provides no guidance on the use of allega-
tions of pain by the claimant in the disability determination proces;.

Because the definition of disability states that inability to work must be "by
reason of a medically determinable impairment," the SSA has allowed pain to be
considered only if a specific physical impairment exists to which the pain can
be reasonably attributed, through diagnostic techniques and laboratory justi-
fication of the cause of the pain. What such provision does, however, is
exclude what is known as psychogenic pain, pain with no demonstrable physical
cause, yet pain just the same. .

A provision in 8. 476 would require SSA to consider in the determination
process the level of impairment. inflicted by pain whether or not a clinical
cause of such pain could be establighed. It does not rely upon a claimant's
allegations, however. Rather it relies upon medical findings that prove the
pain does in fact exist and impose iimitationa upon the claimant. 1In our work
with SSA to develop more reasoned medical impairment regulations, we have
agrged to include somatoform disorders,-characterized by physical symptoms for
which there are no demonstrable organic findinés or known physiological mech-
anisms. These disorders include psychogenic pain, a matter of particular
concern within several of the regional offices of SSA itself.

Adoption of this provision of S. 476 would be consistent with the collec-
tive recommendations of the work group now developing these new medical list-

ings for mental impairment.
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MEDICAL LISTINGS/RESIDUAL FUNCTIONAL CAPACITY/WORK EVALUATIONS

The Medical Listings =-- or Listing of Impairments already mentioned in
this testimony -~ is a list of conditions, signs and symptoms which are deemed
by the Secretary to be so severe that their presence alone, without further
evidence of inability to q?rk. justifies a finding that an individual is
entitled to disability boyéfits. If someone "meets or equals" the listings,
he is held ﬁo be per se djsabled. If‘he does not, the law requires that
capacity to work be examined. I will d{scuss these 15 turn,

Two years ago, the SSA republished the Listings in draft form for public
comment., Regrettably, the draft made no substantive changes in the mental.

impairment gection, notwithstanding the publication over two years before of a

new Diagnostic and statisflcal Manual of Mental Disorders (DSM~III) which

gsets forth current psychiatric nomenclature. Thus, the terminology utilized
in the Listings éoday bears little resemblance té the nomenclature utilized in
medical case histories of mentally ill SSDI recipients. SSA state claims
examiners, in effect, are forced to "translate" case record statements to
laﬁguage contained in the regulations and POMs before they can bqqin the
-evaluation process. Since they are not trained in the psychiatric nomencla-
ture, such translation is difficult if not impossible. Thus, case histories -
which are wholly complete may be found to be ingufficient based on the dirurce=~
panéiea in terminology utilized. The only safeguard could be the professional
medical staff in the state agency, but many are not trained psychiatrists and
are therefore not current on DSM-III nomenclature.

The draft regulations posed yet other problems in their construction,
The APA commented to SSA on the precise changes we recommended in the Medical
Listings. These included: changes. in the requirement that certain uign-'and

symptoms be manifest at the time of the\pvaluntion ~- not necessarily the case
C . |
[ "
/

/
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in most forms of mental illness which is characterized by intermittent per-
sistence (Part A) -- and a modification in the impairments which, in
coubinktion with the signs and symptoms, form the basis for a determination of
medical disability (Part B).

Notwithstanding our comments, the regulations were not altered. 8ince
the increased publicity surrounding the 8SDI issue, SSA has reached out to- the
APA and other organizations and individuals for help, as noted earlier in this
testimony. We hope these efforts will !..IOIVC these per se regulatory prob-
lems with the evaluation of psychiatric impairment.

The essential function of the medical listings is to help segregate the
population into two categories: those so medically impaired (meeting or
equalling the listings) as to be disabled based on medical factors alone; and
~v.:ho:ae severely impaired persons for whom further asgessment or residual func-
tional capacity (RFC or ability to perform substantial gainful employment) and
vocational factors is necessary to ascertain disability. Regrettably, until
late in 1982, as the result of a sweeping court decision, SSA policy had been
to "deem" those mentally ill who do not meet or equal the Listings to be able
to perform unskilled labor.

On January 25, 1982, the Regional Medical Advisor for the Chicago Region,
Dr. Sandor Berendi, wrote that it is "practically impossible to meet the
Listing.... for any individual whose thought processes are not completely
disorganized, is not blat"antly psychotic, or is not having a pnychiat:ric
emergency requiring immediate hospitalization....® Dr. Berendi, noted that
", ...In fact an individual may be commitable due to mental illness according
to the State's Mental Health Codes and yet found capable of 'unskilled work'

utilizing our disability standards....” . .
88A's policy of utilizing the Listings as a means of ability to work has

31-964 O—84——12
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been halted in the Chicago region as the result of the Minnesota suit. A
Pederal District Court Judge in New York has just held for the plaintiff in a

similar class actlion brought by the City and State of New York on behalf of

the mentally impaired in that state. B88A, in the wake of the first decision,

halted its practice across the nation, though only through class action or
reexamination of all mental impairment terminations since March 1981 will
those persons who were terminated from the rolls be identified and reinstated.

It has been found by both Courts that there are factors which more reli-
ably predict whaether a chronic mental.patient can work. Where work is not
obviously precluded by severe symptoms or other factors, analysis of recent
prior work history, analysis of the reaction of the patient to stressful
situations, and evaluation in a work setting or work-like setting can identify
mwentally impaired persons who, as a result of their illness, cannot work.

Yet, SSA resists the establishment of & better test of residual func-

‘tional capacity. We do not argue with the criteria which have been estab~

lished by 88A for evaluating capacity to work. We are, however, concerned

that SSA has not articulated techniques for evaluating an individual's capa-
city to work against these criteria. The criteria alone do not petmit.ade-
- quate response. Capacity to work must be viewed within the context of present
. 'illness and treatment. A work-like evaluation can assess whether the skills a

person was able to perform in the past when employed either can still be

performed_or that other work can be performed. ‘

SS8A has argued against workshop or work~like evaluations on the basis of
cost. However, I would snggast.that assesying whether a psychiatric patiené
has the capacity to work -~ to be either denied SSI'I/SSI or terminated from
the SSDI/S81 rolls -- ghould not cost -uhstantially more (and probably would

be less) than some of the cardiac-pulmonary assessments required. by SSDI. for
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heart disease. If you add up the cost of electrocardiograms, scanographs,
stress tests, physician's fees for all of that, and compare it to the cost of

an adequate work assessment program, I would imagine that the latter is not as

expensive.
The APA does not believe that every patient suffering from a psychiatric

digorder and undergoing a CDI or initial 88DI review needs to go through an
entire work assessment. There will be patients who obviously cannot work,
based on the Listings =-- though as I have mentioned, these are very few in
number. However, those applicants who fail to meet the Listings and for whom
an evaluation of their work history, course of 111!108.,' history of stress
tolerance, etc. does not lead to a finding of disability, should have the
benefit of a work assessment befors they can be terminated. We believe that
:ablqnt other findings which would remove someone from the SSDI/SSI rolls,
(such as current employment, substantial medical improvement, etc.), termina-
tions based on capacity to work should only ocour upon a full work evaluation.
The House Ways and Means Committee noted in its report that:

“The committee is also concerned that the evaluation of
the person's ability to work bes made in a context that
accurately refleots the capacity to work in a normal,
competitive environment. Such an evaluation does not
necessarily require a full 'work evaluation' by a N
vocational expert in each case, although such evalua-
tions are desirablé and should be used wherever feas-
ible where the additional information provided by such
evaluations would be helpful in deciding close cases.
The committee particularly urges that such evaluations
should be used if at all possible in cases of mental
impairment, where necessary to aid in determining
eligibility in ‘borderline' cases, at the point in the
sequential evaluation process where such evaluations
would normally be done under current policy.

It is also important in such cages to evaluate the
person's entire work history, rather than to examine
only recent evidence of work activity, in order to
determine whether the person can really engage in
substantial gainful activity. The committee emphasizes
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that in any evaluation of work activity, the presence
of work in a sheltered setting or workshop cannot in
and of itself be used as conclusive evidence of ability
to work at the substantial gainful activity level.

Such work may be used in conjunction with other evi-
dence that the beneficiary or claimant is not disabled,
but benefits should not be denied simply because of
sheltered work .experience.

We urge this Committee to consider no less than the adoption of comparable

report language.
PERSONNEL/CONSULTATIVE EXAMINATIONS

Yet -another problem has been that the case records of SSDI beneficiaries .
have not been reviewed approptiatg}y«(ﬂd accurately by state agency medical
staff qualified-to ma;e an appfobriate (if necessarily different from the
claims examiner) judgment about a manta11§ 111 patient. We know, for example,
from a July 1982 letter from then Secretary Schweiker, following a meeting by
the APA's Medical Director with the Secretary on the SSDI issue, that fully
twenty-seven ;tates did noé at that time have sufficient numbers of psychia-
trists on their medical staffs to perform appropriate reviews of mentally ill
88DI beneficiaries' records.

While the APA undertook and continues a targeted effort across its
District Branches to seek means of relieving this tremendous short-fall of

'personnel with some success in locating interested psychiatrists, to our
knowledge SSA has never informed DDS offices of our activities; and hence
interested APA members have not yet been utilized in any significant way.
This lack of meaningful SSA £éllov-ub has not, of course, gone unnoticed by
other interested psychiatrists who otherwise might have expressed further
interest and participation.

In its report on the subject, GAO found that, in the five DDSs‘it

visited, there were "no psychiatrists and limited psychiatric training was
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provided to examiners. Because the process encompasses a medical
(psychiatric) evaluation that is hl;hly conpiox, we asked S8A's pnychi,triltl
whether a lay person or non-psychiatric physician had the expertise to make
such an assessment, They said examiners would not be technically qualified
nor would most physicians of other medical specialties. The chief medical
consultant at one DDS said neither he nor the other staff doctors feel
qualified to make a severity of psychiatric review form assessment.”

Our proposal that each state agency hire psychiatrists or psychologists
to assess mental impairment is critical, It is also entirely feasible. There
are currently 28,000 APA members in the country, and perhaps as many as an
additional 10,000 non-member psychiatrists. Each state should be able to
fulfill our proposed requirement through full-time or part-time employment or
consultative services of a psychiatrist or psychiatrists. 8States could even
develop special relationships with teaching hospitals' and universities'
departments of psychiatry, providing a mutually helpful relationship whereby
psychiatric residents could provide their expertise in psychiatry, and at the
same time learn about the disability program and its conduct.

We would also recommend that the Subcommittee reviev the existing fee
rates established by the States against current competitive ratou,»ﬁith an eye
toward establishing more appropriate minimum fee rates which will be more
conduéivo to hiring and retaining full or part time physicians and consul-
tants. R

Similarly, we believe that more appropriate use of personnel pexforming
consultative examinations needs to be made, and our legislative proposal
addresses the quality and cost issues in this regard. Appropriately trained
personnel to perform the CEs, aad assurances that the CEs are of sufficient

length and depth to "capture” the nature of the patient's probleam are both
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critical, particularly for the mentally impaired. We note that SSA has been
conducting an experiment in New York and Georgia designed to respond to our
concern regarding the value of consultative examinations for the mentally
111, while we are not cognizant of any effort to assure that the duration of
the examination is of a more appropriate length (certainly they should be

longer thanfgitteen minutes), we do know that SSA has, in those two states,

implemented the practice of two consultative examinationsa, spaced several
weeks apart. SSA has indicated that this has been implemented in an effort to
ascertain whether such multiéle consultative examinations may better “capture"
the actual condition of the mentally ill SSDI applicant or recipient under
CDI. We understand that these coﬁsultntive examinations are scheduled approx-
imately two weeks apart. We applaud SSA's attempt in this regard, but, as in
their,prior‘gctivities, we have concerns about the efficacy of this new mech~
anism, ?iiggf we are not certain that a two week span is sufficient to “cap=-
ture” the changes and fluctuations in the medical as well as functional
aspects of the mentally ill. Second, we are not certain that the beneficiary
is seeing the same examiner on both occasions =-- something we believe should
occur if the value of multiple consultative examinations is to he accrued.

Nonetheless, we are gratified by SSA's efforts to better manage the case
development for the mentally i1l SSDI beneficiary but believe that work in the
way of personnel requirements, is necessary.

THE PROCESS _

Many of the severely mentally ill, the disabled capable of living in
community~based settings as long as they receive propor’tharapoutic services,
medication (if necessary), and social services to control their symptomology
are unable to understand the meaning of a CDI review. rhcy.dn not understand

that their gnly source of 1ngodo'is being threatened, that their Medicare

st
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benefits (and/or Medicaid in the case of SSDI beneficiaries receiving §s!
supplementation) == the source of payment for their continued treatment ~~ is
being threatened. They often do not understand the complexity of the forms
they are asked to complete, or the necessity of such forms being completed in
the first place. Further, given the nature of mental illness itself, 1€ is
often inappropriate, if not impossible, to receive an accurate self-evaluation
from a mentally ill beneficiary. It is the very nature of the illness itself
which causes a patient to deny or distort the medical significance of such
illnegs. In a senge, much of what a mentally impaired individual may provi&e
by way of narrative, either or;l or written, is almost by definition going to
be inaccurate, based on the nature of the illness itself.

Federal District Court Judge Jack Weinstein, in rendering his decision in
New York on January 11, 1984, noted that "the mentally ill are particularly
vulnerable to bureaucratic errors. Some do not even understand the conmunica;_
tions they racaiv‘ from SSA. Others are afraid of the system. Even with help
from social workers, many do not apﬁoul denials or terminations.”

We believe that the proposals to streamline the multi-level process have
particular merit for the mentally impaired. The elimination of at least one
step -- reconsideration -- and the movement of face~to~face meeting to the
earliest eteps in the process (at a beneficiary's request) makes good sense.
Through such a face-to-face meeting, the initial State DDS adjudicator would
best be able to explain to the applicant the basis for a preliminary decision
to terminate or deny initial application. Often, physically and mentally
impaired persons are easily discouraged and lack the capacity for sustained
" conflict and confrontation. The shortening of the process, the "uncomplicat-
ing" of the process, will remove what can best be described for some as an

insurmountable obstacle. As Secretary Heckler announced at her press confer~

.
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ence last June, the objective is to end the 1nse§aicivity of the existing

process, to “humanize"” the routine -- we believe our proposal achieves that

objective.

COST
roD )
The cost of the proposals contained in H.R. 3755 and 8. 476 have been

hotly disputed -~ with SSA estimates running nearly double those of the Con-
gressional Budget Office, and assumptions upon which such cost estimates are
based varying widely. The savings originally envisioned by the GAO in 1980
have been far exceeded as the result of the adjudicative climate surrounding
the accelerated review process. Yet at the same time, the cost of the accel-
erated review process, and its subsequent "fallout" in terms of appeals and
suits, has been substantial -- perhaps costing more than the savings already
achieved and nearly reaching the cost of the legislation at issue today.
Pederal District Court Judge Weinstein's memorandum preceeding his recent

order in City of New York, et. al. v. Margaret Heckler case pointed out that

in New York alone, the City and state have suffered economic injury in having
to meet the needs of those removed from the disability rolls. "Their shelter
programs, welfare system and hospitals have beeﬂ b;rdcnod. The project coor-
dinator for an SSI outreach progtam in the City's shelter program for the
homeless estimated that 40% of those housed in shelters had been denied or
terminated from SSI and 85D benefits. At least one third of those housed in
the system had a history of psychiatrioc hospitalization.® He further noted
that "a study by the New York. State Department. of Social Services estimated
that if 80% of those terminated from Social Security in 1982 applied for
.public assistance, a $26.9 million increase in annual expeditures would be
'i;bcct.d. of which thirﬂtléﬁ and local governments would bear over $§8 mil-
lion."” FPurther, testimony was heard in the case that it costs approximately

LF
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$1000 in staff time by the New York State Office of Mental Health Community
Services to help a mentally ill client-pursue an appeal of denial of bhenefits
to the Administrative Law Judge level,

The Committee should bear in mind that these costs aic in one state
-alone, and that almost $20 million of the increased expenditure in public
assistance is from Federal, Hot state or local coffers. .

Paerhaps most interesting in the Court's dociubn was the point that “the
Social Security Disability and SSI programs were enacted in part to relieve
state and local welfare burdens. The purpose is apparent, in the first place,
from the statute itself." What we gee in New York, and elsewhere, is a shift-
ing of the burden to the State and locality from whence it was lifted in 1956,
not an outright cost savings.

There is another cost to the accelerated review process ~- that of the
readjudication of allegedly improper decisions. There are now 18,000 SSDI
cases pending in Pederal District Court around the country. Those fcptcugt.
cases which ha‘d been adjudicated to that level (itself a costly process). The
costs to the l'cd,ral qovornmnt- to hear these 18,000 cases &c substantial in
and of themselves. Added to those costs are the award of back benefits if the
plaintiff succeeds in his or her case. In both Hinnos;':ta and New York, SSA
has been ordered by the court to locate and review those individual mentally
i1l beneficiaries who were terminated from the rolls under an erroneous SSA
interpretation of residual functional capacity. That uéond revievw of these
beneficiaries also costs substantial Federal dollars.

While I am not an actuary or accountant, and cannot place a dollar value
on many of these points, I 40 know that court proceedings are not mo;tpen-
sive. 1 do know that it costs more to review cases twioce than it would to

.review them correctly once. To argue that legislation such as H.R. 3755 or

“
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8. 476 costs too much is to deny the actual cost savings which would accrue if
the program were not subject to the kinds of Federal, state and local expendi-
tures now being experienced to litigate issues which would be addressed and
resolved were this legislation adopted.

CONCLUSION
The need for legislation like H.R. 3755 and 8. 476 is clear. I have

outlined the sound medical reasons the APA believes statutory change envi-
sioned by these bills is necessary to protect the mentally 1ill impaired as
well as to protect the intent of the SSDI program itsel¥. I do not need to
remind this Committee that over 30 states in the country have themselves
decided that change is necessary ~-- change in the form of more reasoned stan-
dards based on more clear statutory authority, and change in the current
adjudicative climate -~ and have registered thoii concern by taking unilato:‘i
action with respect to the S8DI program by either imposing a moratorium or ﬁ
applying their own evaluation standards.

‘The hue and cry about the 88DI program has been ongoing for the past two
years. The legislation has been developed, debated, revised and reviewed.
‘Cost analyses have been developed and redeveloped, with different assumptions
deriving differing costs. Throughout the time, the disabled have yaited -
some " fearing review, some undergoing review,.some appealing the decision to
terminate them, some living, some dying. ‘

It is time to respond. ‘\\\\

The APA is grateful to the Committee today for giving us the opportunihy
to share our concerns.about the 8SD1 program as it has been affecting the
mentally impaired. ?Your efforts and those of your staff to work with the APA
and other concerned organizations boty in the past and in this session,. we

hope, will allow substantial and meaningful reform to the SS8DI and S88I

programs.
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lism of disability. The prognosis

may assist in detcemining of che
durstion requicements of the pro-
gram will be met. The rationale for
the stated prognosis must be pro-
vided.

8. Ability to handle funds
An asscssment of this abdity s
required as part of the report.

Sample evaluation report
1. latroduction
Me XSSN: 111-11-1H 1 D isa 29-

year-old Caucasian  high-school
graduate,

2. History of present illoess
Mr. X has at least a four-year his-
tory of scrivus mental diness. He
states that he was hospitalized four
years ago after "being picked up by
the police™ for “disturbing the
pexe.” He was bospitalized at
Napa State Hospital for two
moaths, receiving 20 o 30 mg of
Haldot a day. Prior 1o his hosptal

polie, wken w the county hosps-
tal, and aftcr 24 bours transferred
to the state facility named above.
On his redease he was referred to
a community mental health center
for follow-up. Mr. X has coatinued
t0 see 4 psychiatrist ar che center
twice a th. He has ined
oa 20 w 30 mg of Haldol a day
since his hospualizatioa.

PProp
increase in sntpsychonc
toas i severe sy

ization, the climant had boeen
warking at the post office as a
“lowder.” He relates chac be be-
came increasingly coertain thas “my
co-warkers were trying o torce
me out of my job.” He hal feclings

‘ that “my mund was being cve-

tralled by a special device placed
under the « "~ by th

cderk and that “they were following
me home at might to continue Jdis-
wurbing my thinking.”

Symptoms became so severe
that he “took a week off 1o rest at
home.™ While at home, he began
o “hoar messages from people at
work bal-mouthing me,” and, be
stated, “a ray machine was instatled
aext Joor to my home to (urn my
bsain to mush.” The night of his
hospatalization, Mr. X ran from his
Aparement (rFINg to "Rt away from
the rays.” He was picked up by che

spcal’x than that. He says be occa-
sionally plays checkers wich
“somconc” at a local park.
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here to tiad out if 1 can get SSDI”
and ~1 know what | say to you gocs
w the goverament.”

Affect (20 include d). Mr.

S.Sumrot’hfuuu:oa
Mt.xhn.nt.lannfow-ywhh—

X’s affect was hae 1

L
i
]
Rk
i
b
L]

6. Di .

Axis I 293.30 Pargaocid
schizophrenia

Axisll: 7109 No diagnosis
oa axs 1]

Axis 11I:  Nooe

Axis IV:  Psychosocial saess-
0, unspecified

Axis V:

Highest level of

past year: 3, pooe

061



example, 2 person who goes to a
day treatment center three tmes a
week and lives in 2 board-and-care
home may scem superticially intace
with no signiicant limutation of
daly xuvioes. However, 4 com-
ment such as “F canpot nde a bus
ot go downtowa because [ always
Bt Jost or have w be bwogh(
bome by the police™ il

"&-addcnnbeslhrw

marked mahlsywdealwahncw
suustions and indicates signaticanc
hmutations oot evident from a rou-
une description of daly activitses.
in such cascs the psychistrist muse
be carcful o describe the actual
detwies thas exist when the indsvid-
ual 15 outside the bighly seructured
of supervised eaviroament.
Conclus;

The cvaluation report must be og-
ranized and logical, pecsenting ma-
terial that cstablishes the preseace
of 2 mentad disorder, links chat
disorder t an impaired funcion-
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Dr. MeYErsON. I'm here to represent the American Psychiatric
Association and its 28,000 members, and we are a part of a consor-
tium of more than 40 provider and consumer organizations re;;:'&- |
senting disabled people affected by the changes and shifts wit
the Social Security Administration’s administration of these pro-

grams.

The hue and cry about the social security disability income m

g;:m has been ongoing for the past 2 years. The legislation

n developed, debated, revised, and reviewed. Throughout that
time, the disabled have waited, some fearing review, some undergo-
ing review, some appealing the decision to terminate them, many
living but some dyinﬁ.

The APA has worked with the Social Security Administration in
ironing out many of the regulatory issues and problems surround-
ing mental disability. Throughout last summer the APA and other

rofessional organizations began cooperative efforts to rewrite the
istings of impairments that would automatically qualify a patient
for SSDI benefits.

More recently, the Social Security Administration requested that
the APA submit a proposal on the use of its peer review system for
validating and assessing SSDI decisions in mental impairment
issues. Despite such cooperation, many of the concerns we have ex-
pressed in the past persist. In fact, all of the concerns we have ex-
pressed in the past persist. Legislation is needed. It is needed to
insure that mentally disabled individuals continue to receive SSDI
benefits and that waste and fraud are eliminated.

The debate would end if keg‘r)cprovisions of two bills under con-
gressional consideration—the Social Securiiay;nDisabilit Reform Act
of 19883, H.R. 8755, and the disability amendments of 1988, S. 476—
were approved. Numerous studies and court orders support APA’s
position that current SSDI review methods, staff and philosophy
need improvement. State and Federal courts have repeatedly over-
ruled the Social Security Administration’s decisions to terminate
mentally ill patients’ benefits and ALJ’s have done so in two-thirds
of the ap brought before them. In fact, that's been repeated
ggben. Buii in many jurisdictions for the mentally ill that’s closer to

percent. :

Most recently, Federal District Judge Jack Weinstein, as has
been noted several times, stated that the Federal Government's
methods failed to affect the cost savings sought when the Social Se-
curity Administration accelerated I reviews for mentally im-
paired patients. '

In reviewing the facts yreeen%d in New York et al. v. Margaret
Heckler, Judge Weinstein’s January 11 decision found that the ter-
minations increased the State’s burden in meeting these persons’
needs, despite the fact that the social security disability and SSI
E ams were enacted, in part, to relieve State and local welfare

ens. What we see in New York and elsewhere is a shifting of
the burden to the State and locality; not an outright cost savings.
Those figures of $6 billion, whatever the assumptions made, didn’t
appear to include the costs shifted to other ﬁrograms I would ask
‘that you, as you did this momin%; question the assumptions, but go
‘on to question what, in fact, the human costs? Who pays? Is it that

=
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patients go back to work? I don't think so. Not in large measure,
and certainl

y not among the mentall{ ill.
Moreover, as you know, in 1988 the General Accounting Office

studied 40 mentally impaired individuals who had been removed
from the rolls and found 27 couldn't function in their daily living
without a good deal of support, and couldn’t work in a competitive
or stressful environment. In the remaining 18 cases, GAO found
that the SSA hadn’t had enough documentation to make any deci-
sion, although they made it.

In other words, just 3 years after the GAO regort criticizing SSDI

programs for allowing too many false positives into the system, the
so-called 20 percent, the GAO found that there were too many false
negatives in the system of accelerated reviews; particularly, amon,
the mentally impaired. The pattern, as I have stated before an
our organization stated before, of only 11 percent of the tpeople
on the rolls bein% mentally im , but over 80 percent of those
thrown off the rolls being mentally impaired, speaks of an institu-
gslii)nalized governmental practice of prejudice against the mentally
ill. -
Passage of a combination of the two SSDI reform bills would
eliminate many of the current system'’s flaws. We support a mora-
torium on continuing disability investigations until the Social Secu-
rity Administration rewrites its regulations on mental impairment;
psychiatrists or psychologists evaluate mentally impaired patients
ongoing disabilit*, and a medical improvement standard taking a
full longitudinal look at the 1g:erson’ss case history—which better in-
dicates the ability to work than some nonprofessional looking at a
limited array of data—is in effect.

Moreover, we have called for a requirement that would recognize
the cumulative effect of several impairments. The legislation pend-
ing before the House and before this committee requires that SSA
consider the combined effect of all the individuals’ impairments
without.regard to whether any individual impairment considered
separately would be, b{ itself, severe.

e need for-legislation is clear. More than 80 States—not the 9
that was referred to by the Commissioner this' morning—have
themselves decided or have had courts decide for them that change
is necessary and have registered their concern by taking unilateral
action-with respect to the SSDI program or by imposing a morato-
rium or applying their own evaluation standards. It is time for a

islative response. SSA not only has- a.nonacquiescence polic
with regard to court orders, it has a nonacquiescence policy wi

. ‘regard to-humanity and a nonacquiescence policy with regard to

fact.
What has .happened in this administration of the periodic re-

views is that without a change in regulation, without a change in
legislative mandate—other than to conduct the reviews—with
regard to the mentally ill, SSA adopted new standards for what
they consider to be disabled and eligible under the program. They
effected arbitrary changes, for what was once considered disabled is
now considered not disabled. They did that through a change in
their adjudicative climate, through pressuring local offices, through
issuing policy stalements without public notice. We do not trust
that, without legislative action, this may not occur again. In fact,

AR — IRE—
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there is no assurance that this will not occur again even under
pressure of judicial order, and so we ask as strenuously as we can
that this committee and the appropriate House body put forth leg-
islation along the lines proposed that will reassure the disabled of
this country that they will not be arbitraril{v kept from the rolls of
programs for which they have paid for entitlement nor be thrown
off those rolls in an arbitrary way in order, to put it ac:ﬁlainly as
ible, to save money whether mentally ill or physically ill and
led people are entitled to that money or are not.
Thank you for your time and attention.
Senator HeiNz, Thank you very much, Dr. Meyerson.

STATEMENT OF CAROL GARVIN, MEMBER, PUBLIC POLICY COM-
MITTEE, NATIONAL MENTAL HEALTH ASSOCIATION, AIKEN,
S.C.

Senator HEINz. Ms. Garvin.

Ms. GArvIN. Thank you. My name is Carol Garvin, and since I
am somewhat of a stranger in these areas, I will tell you that I am
immediate past president of the South Carolina Mental Health As-
sociation and am a member of the public policy committee of the
National Mental Health Association. I'm speaking not only for the
National Mental Health Association but also the Association for
Retarded Citizens, and the National Association of Private Residen-
tial Facilities for the Mentally Retarded, as well as for a coalition
of over 40 national organizations concerned about the plight of dis-
abled Americans. ‘

And I would appreciate it, Senator, if my full written statement
could be entered into the record at this point. ,

Senator Heinz. Without objection, your entire statement will be
made a part of the record.

Ms. GArvIN. Thank you.
[The prepared statement of Ms. Carol Garvin follows:]
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PREPARED STATEMENT OF Ms. CAROL GARVIN

My name is Carol Garvin, and 1 am from Aiken, South Carolina. 1
am a member of the Public Policy Committee of the National Mental
Health Association and I am Immediate Past President of the
Mental Health Association in South Carolina. The National Mental
Health Association (NMHA) is a citizen organization, representing
approximately one half million consumers and citizens interested
in the treatment and prevention of mental illness and the

promotion of the mental health. My statement today is presented

on behalf of the NMHA,

During the past two years of my volunteer service in South
Carolina, I have become increasingly aware of very serious
difficulties posed to the mentally ill by current Social Security
Disability and Supplemental Security Income Disability. programs.
On numerous occasions the hardships imposed by current policy
have been brought to our attention by family members,
professional care-givers, and when they are able to communicate,
people affected themselves. One Qf tﬂe more distressing aspects
of the .problem has been .that peoﬁle affected have been. able to

resume a measure of community living until their disability

eligibility has been denied.

I must emphasize that this is a current and continuing problen.
A few months ago I attended a meeting to discuss current
commitment laws in South Carolina. Also present was the Probate ~

Judge of Cherokee County. When it was his turn to speak,,
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he said he was indesd concerned about current state law but
that the greatest problem presented by people coming into his
court was losing their disability payments, even though they were
truly handicapped, and that tth *did not know which way to

turn."

Shortly after this, our office received a copy of a letter sent
to one of our Senators by a woman from Spartanburg County whose
husband had lost his disability paymentsa. Of her husband,
diagnosed paranoid schizophrenic, she wrote, "I think the
judgement on the mentally handicapped is unfair because 1f you
could just hear and see my husband, not sleeping at night and

crying his heart out because of his situation then you would

understand a little better."

Only two weeks ago I was in a meeting with four community mental
health center directors £fom my state. Two of them reprvsented
urban areas in South Carolinaj the other two represaented betweenn
them twelve rura)l counties. I asked them if their clients
continued to have problems with disability. They all agreed
immediately that it continues to be a major problem, and one
said, "It is just so discouraging, because we're talking about
people who are simply too sick to work, but still they lose their

o

disability."

I have had many confirmations that these problems are not unique
to my part of the country, I mentionAthem to indicate that the
pattern of serious ptoblemQ with the federal disability aysteh in
the last several years persists, even though the results have
been well documented. In March 1982, the Mental Health Law
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Projact published the results of careful study of mentally ill
and other disabled persons which showed the large number who had
been very inappropriately terminated from the rolls., Shortly
after that time, the Minnesota Mental Health Asssociation filed a
law suit in federal court on behalf of mentally disabled people,

as a class, in HHAS Region V.

The court ruled in that case that SSA must reinstate an estimated
15,000 to 20,006 mentally 111 people who were terminated from the
disability program since March 1981. Judge Larson found that the
standards used for evaluating psychiatric disability cases were
"arbitrary, capricious, irrational and an abuse of discretion.”
His ruling has now been upheld by the U.S. Appeals Court. As a
result, mentally ill people in Region V who were terminated will
be reinstated, .and must be re-evaluated using improved criteria
(yet to be promulgated). In addition, those who made an initial
application for benefits since March 1981, and who were denied,

must be found and permitted to reapply.

Just tecently, in a similar case, a U.S., District Court Judge in
New York ordered SSA to restore benefits to thousands of mentally
111 New Yorkers who lost them since 1980, because of a "fixed,
clandestine policy against those with mental illness." As many
as 62,000 people could be affected by the New York ruling and

retroactive benefits could be awarded worth approximately $125

million.
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Both of these law suits could easily have been avoided., Both now
cause chaos for beneficiaries and for the Administration as it
tries to rectify past mistakes., Yet deapite these éaaos, 8S8A

continues its discredited policies in other parts of the country.

In addition to the courts, the General Accounting Office has also
found serious flaws with SSA's policies. At the request of
Senator Heinz and. the Aging Committee, GAO investigated policies
for assessing mentally disabled persons. After looking at the
situation in four district offices and examining 75 actual cases,
the GAO investigators found that it is "virtually impossible" for
_younger chronically mentally il1l patients to meet the medical
listings of impairments issued by SSA regulations. SSA's
policies, which presumed that a mentally ill person whose
condition did not meet the listings could therefore work,
resulted in many inappropriate terminations, according to the
GAO. In addition, GAO found other problems: that insufficient
time is given to developing a paychiatric case (which often
requires more work than the average disability case): that only
10 states have either a psychologist or psychiatrist on the staff
to complete the psychiatric evaluation formy that insufficient
assessments are made of an individual's' functioning skills and
that disability examiners are looking for positive signs of
functioning and giving insufficient weight to indications that

the patient cannot function adequately.

States have not stood idly by while these problems persist.
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Despite requirements that they follow federal directions, nearly
half the states ha#c implemented moratoria on further reviews, or
substantially chinqed the criteria used to assess beneficiaries
(such as, for example, requiring evidence of medical improvement
before a beneficiary is cut from the rolls), These
understandable state responses have helped many individuals who
otherwise would have .been adversely affected by federal policy.
At the same time the program is losing its national uniformity.
As a result, beneficiaries rights and chances of obtaining
disability payments depend significantly upon where they live.

. This is a situation which cannot continue.

Nevertheless, despite all the well documented case histories,
despite court orders and other measures, despite some chznges in
-Administration policy, the problems have not yet been dealt with

and cry out for a national solution provided by Congress.

Clearly these problems have been particularly harmful to those
suffering from the debilitating effects of serious mental
lllﬂese. As the GAO and the courts have found, the Social
Security Administration relied primarily upon the medical
listinge as the basis for a disability decision. Yet the medical
listings, as currently written, do not assess a psychiatric
patient}s‘ability to function in a job. Significant detail has
been provided to SSA by the American Psychiatric Association,
American Psychological Association and other associations of
‘mental health professionals indicating the numerous problems with

the medical listings. As a result of this law suit, and the
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insistence of these mental health organizations 8SSA is now
revising the medical listings, and we hope more appropriate
standards will be published sometime in 1984, But this has not

yet occtrred.

For those individuals who have a severe impairment, but whose
condition does not meet or equal the medical listings, SSA is
required by law to make an assessment of the patient's ability to
function and make a judgement as to whether the individual's
functio;ing is such that he/she is able to work. Both GAO and
the courts have found S8SA criteria to be totally inadeguate.
Ruling in the Minnesota case, Judge Larson found that “scientific
research and clinical data in the fields of psychiatry and
rehabilitation psychology demonstrate that the Listing of Mental
Impairments does not measure ability to work," and that the
"psychiatric review form is not relevant to determining whether

someone has the residual functional capacity to work." SSA has

not denied this.

These problems, of accurately assessing the ability to work of a
patient with a chronic mental illness, have been addressed in a
SSA sponsored work group which involved mental health and
rehabilitation experts, Totally new criteria, together with a
system which ensures a meaningful work evaluation for these
applicants, are needed. These reforms have not yet been put into
place, however, and SSA continues to use the old, discredited
listings and vocational criteria in assessing all new applicants,;

and worse yet, continues to use these discredited criteria to
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terminate beneficiaries already on the rolls,

As a result, unknown thousands of people are being

inappropriately terminated, Secretary Heckler moved, last June~--

many, many months after these problems first came to light-- to
exempt from review those patients suffering from a psychotic

disorder. This still leaves many severely mentally ill patients

- at risk of being inappropriately terminated.

guggested nor put in place by HHS to correct these errors.

No system has been

This situation is all the more serious since mentally disabled
persons constitute a substantial proportion of those on the SSDI
and SSI rolls. Approximately 30% of the 2.3 million disabled
§8I beneficiaries are mentally ill, and about 11% of SSDI
recipients are mentally il1l. 'The combined effect of being
mentally disabled and bnable to work is very debilitating.
‘Threatening the tenuous hold that these disabled individuals
have had on economic security by removing or denying disability
benefits produces depression anxiety and a sense of hopelessness
which has too often culminated in suicide. I know of such a case
in my home, Aiken County, Judge Larson, in the Minnesota case

- cited above, foﬁnd that members of the class (i.e., psychiatric

patients) had "suffered severe and irreparable harm" as a result

of . SSA's terminations.

The impact of erroneous decisions has been extremely serious for

many patients. According to several studies, many have died from
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their disability while appealing a decision by SSA that they had
recovered sufficlently to return to work. Many otgerl have
committed suicide. Appended to this testimony até'a few brief
citations of mentally ill persons who have suffered severe
psychological effects as a result of a termination decision,
including many who committed or attempted suicide., I cite these
cases, because there are still some who will tell us that the
situation is exaggerated, or that the problems have been solved.

This is simply not the case, as my earlier remarks should

indicate.

The hardship and economic distress as these people try to keep
from losing everything they haye, including their shelter and
personal effects, as they attempt to live without benefits simply
overwhelms the fragile hold many chronically mentally ill people
have on their stability. Even a successful appeal is a lengthy
process often lasting six months or more, during'which profound
anxiety continues. The major relief afforded by continued
payment ofbbenefits during appeal is unfortunately often

destroyed by anxiety over repayment should the appeal be lost.

The information which has come to light as a result of law suits,
data produced by national organizations, by the GAO and by
Congressional committee investigations is devastating. Yet
nothing has yet been done by the Congress to remedy the

fundarental problems in the program.
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The NMHA has worked as part of a very large coalition of
organizaciéns representing disabled people on a set of proposed
reforms to the disability law., NMHA also, as I mentioned
earlier, has worked directly with SSA to bring the specific
problems with the listings, criteria and procedures as they
impact upon mentally i1l persons to SSA's attention and to
facilitate a process whereby medical and vocational experts have
worked to produce suggested revised listings, criteria and
procedures, However, we believe substantial legislative changes

ara also needed to protect the rights mentally disabled people.

There are various proposed bills pending before this Committee
which could reform the SSDI/SSI programs. NMHA supports HR 4170
as reported by the House Ways and Means Committee and S 476,
introduced by Senators Carl Levin and William Cohen together with
33 Cosponsors. Both these bills contain important provisions for
reform which we urge the Finance Committee to adopt. Legislation

is needed which incorporates provisions addressing changes both

in standards and in procedures.

The following are the most critical legislative changes. Such

amendments to the law would ensure a fair evaluation for mentally

111 and other disabled persons.
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Standard of Review for Terminations of Disability Benefits

’

A specific standard should be met before a disability beneficiary
is found to be no longer disabled. Many of the current ptoblcms.
could have been avoided if such standard were in place. The CDI
process has been terminating many disabled persons whose
conditions have not improved and who have been out of the work
force for many years. A clear medical improvement standard
should be met before anyone loses disability benefits. ’
Exceptions may be allowed for cases where the beneficiary is
working, where medical or rehabilitation techniques enable the
individual to work (as demonstrated by a complete reassessment of
his/her vocational and functional capacity), or where there were
originally clearly erroneous decisions or outright fraud., A
complete reassessment of the claimant must be made, and adequate
medical and vocational evidence collected to clearly demonstrate
that the beneficiary can work before that person is terminated
from the program., In other words, for those already in the
program who are now being reassessed, the burden of proof should
lie with the government to show that this person is no longer
disabled. Under curren* policies, the burden lies with the

beneficiary who has to prove, once again, that he/she is

disabled.
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i

The Cogbinid Effect of More Than One Impairment Should

Be Considered

Individuals disabled by more than one serious medical condition
currently are assessed only on the disabling effaect of each
condition separately. No attempt is made to judge the combined,
cummulative impact of ;Otﬂ than one impairment on someone's
ability to work. This is simply unrealistic, and has caused some
of the most serious adverse decisions in recent years. A new
provision requiring that SSA consider the combined effect of all
the individual's impairments, without regard to whether any
individual impairment considered separately would be considered

severe by SSA standards, 1is needed.

Moratorium on Review of Mentally Ill Patients

Because of the overwhelming ptoSlems with the assessment of
mentally impaired individuals, a complete halt needs to be called
to any further reviews of this group of beneficiaries, pending
publication and implementation of new criteria. As mentioned
above, SSA Sas instigated work groups to revise both the medical
listings and the vocational evaluation criteria which are used to
assess the mentally ill. These work groups have completed their
assignments and have recommended fundamental and major revisions
to these policies. It is inappropriate and totally unfair to
continue to terminate mentally ill people from the program (in

those areas where courts have not yet halted such a practice)

81-964 O—84—-18
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under these outdated listings and vocational criteria. A
complete moratorium, as suggested a year ago by Senator Heinz, is

esgsential and should be enacted as soon as possible.

Continuation of Benefits to SSDI Recipients While
They Appeal

Legislation to extend the temporaty law authorizing payment to
8SDI beneficlaries while they appeal a termination decision
failed to pass the House at the end of the last session. 1In

place of a series of extensions of .this importaht prcvision, we

-urge enactment of .such .legislation on a permanent basis,

Providing.for continuation of benefits during appeal clearly

helps to ease the severe financial hardships suffered by these

disabled people. .

Qualifications of Medical Professionals Evaluating

Mental Impairment Cases

As cited above, the GAO found that few states have either a
psychiatrist or a psychologist to assess mentally ill cli;nts and
to complete the Residual Functional Capacity form. Knowledgeable
psychiatric/psychological consultation is essential to make an
accurate determination about a mentally disabled applicant, whose
disability may not be readily apparent to lay people or to other_
physicians. It is especially critical that a qualified mental

health professional assess claimants who are about to receive an
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unfavorable decision s0 as to assure that such decisions are

accurate.

Uniform Standards Which Ensure That All Levels of

o the System Follow the Same Procedures Which Must Be

Consistent with Federal Law and Publication for Public

Comment of All Standards and Policies.

The totally inadequate system used by SSA to assess the
_vocational ability of mentally ill clients did not fully come to
light until documents were released to the court in tpe Minnesota
class action suit filed by tpe MHA of Minnesota. As it turned
WUt, the beginning of the appallingly inappropriate policy which
presumed that any younger chronically mentally ill person could
work 1f his/her condition did not meet the listings, was a 1978
SSA memo, part of its update to the manual (POMS). This major
shift in policy, which was complet'ely at odds with recent
reséarch i&ﬁthe field, was issued in secret and there was no way

for mental health organizations to know that this had occurred.

This is an example of why policy changes must be published by SSA
. for public review and for public comment. Only routine

implementing instructions should be issued through the POMS. The
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published regulations, representing agency policy then should be
completely binding on all levels of adjudication, in¢luding the
Administrative Law Judges. This will then address the problem of
uniform standards for the system, while at the came time ensuring

that those standards are as appropriate as possible.

Compliance With Court Orders

SSA's policy of not following in other areas major court
decisions made in one jurisdicticn makes for extremely uneven
application of federal policies. For instance, the Minnesota
decision will be applied only in Region V, until or unless
similar decisions are made in all area. This situation leaves
those who have the resources to bring a suit at an advantage over
those who cannot. A provision, such as the one in HR 4170, which
requires that SSA either follow or appeal a court ruling would be

of great assistance in.ensuring a nationally coherent and

consistent policy.

Benefits for Those Participating in a Rehabilitation

Program

A number of changes should be made to improve the rehabilitation
of mentally disabled beneficiaries under both SSDI and SSI. At
this time, NMHA supports the provisions in HR 4170, which are
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extremely modest, and which would give rehabilitation agencies
some incentives to eerve the SSDI/SSI populaﬁion. It would also
be appropriate for the proposed Advisory Council to study and
recommend improved ways of assuring the provision of
rehabilitation services for beneficiaries who might be able to

leave the rolls with the help of such services.

The provisions I have described are all contained in HR 4170,
and most are also included in 8 476, although the exact language
may vary. NMHA is not wedded to one particular piece of pending
legislation, gut does believe that both these bills contain

essential elements to reform the disability programs.

Until changes such as these are enacted, and as long as the
Administration continues its review and termination process
.without regard to an adequate assessment of the capacity of
mentally ill people to engage in substantial gainful employment,
tragedies. will continue. For the deeply dapressed and
chronically despairing patient who constantly debates the value

of his or her life, withdrawal of benefits can precipitate the

most tragic withdrawal symptoms of all -- suicide.

As a volunteer and a concerned citizen, I petition on behalf of
millions of mentally ill persons =~- persons who can't come here
to petition on behalf og their own interests, We ask for no
special considerations ~-- just benefits to which mentally

disabled people are fairly and honestly entitied.
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In conclusion, I want to uyrge you to act, and to act very soon.

I believe without a doubt that we have more than enough evidence
that current policies have hindered recovery by handicapped
persons, and must be reformed. What is required is a solution
enacted by Congress, rather than a plece-meal approach. We
cannot defend the current policy on the basis of cost-saving when
we are taking money from truly handicapped people with no
alternatives. On behalf of these, and out of the deep concern I
share with my fellow volunteers across the nation, I urge you to

enact this vital legislation ptomptly and before this session of

Congress ends.
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Arracumens

Arizona

Male, age 38
Disability - Neurofibromatosis, depressive neurocsis

Pgychological effect - suicide following termination of benefits

CDI Outcome ~ Benefits restored posthumously

Female, age 60
Disability - Disequillibrium, depression, heartfailure

Psychological effect - suicide
CDI Outcome - Benefits restored posthumously
Male, age unknown

Disability « Unknown

. Psychological effect - attempted suicide following termination

1.

of benefits
CDI Outcome - Case in appeal

Male, age S0

Digsability - Cataracts, glaucoma, heart condition, stroke, diabetes
Psychological effect - severe psychological strain, divorce
CDI Outcome - Benefits restored posthumously after death from

natural causes

Arkansas

Male, age 56
Disability ~ Fibrodysplasia

Psychological effect - suicide following benefit termination

\ggx Outcome ~ Unknown

A
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2, Male, Age Unknown
Disability - severe heart problems
Psychological effect - severe depression
CDI OQutcome - Benefits reinstated posthumously following death due

to natural causes

3. Female, Age Unknown
Disability - Paranoia
Psychological effect - gsuicide {ullowing mental deterioration
CD1 Outcome ~ Benefits reinstated posthumously
4., Male, Age 55
Disability - Ten year history of psychiatric impairment
Psychological effect ~ Attempted murder of wife and children and‘
attenpted suicide
CDI Outcome - Benefits reingtated
5. Male, Age 45
Disability -~ Unknown
Psychological effect - Severe psychiatric regression (inability to
talk or speak) with r;sultant depression
CDI Outcome - Benefits reinstated
6. Male, Age unknown
Disability - Psychiatric impairment
Psychological effect - Severe psychological deterioration

v

CD1 Outcome ~ Benefits reinstatede

7. Male, Age 35
Disability - Psychiatric Disability
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Psychological effect ~ Emotional deterioration with violent reaction

0

CDI Outcome - Benefits reinstated

California

Female, Age Unknown

Disability - Psychiatric impairment, immune system deficiency

Psychological effect - Attempted suicide

CDI Outcome - Unknown at present although the ALJ declared the

2,

3.

claiment disabled. Information available at present

indicates that disability benefits have not been
reinstated

Female, Age 26
Disability ~ Schizophrenia, depression, alcohol and drug abuse, health
destructive behavior

Pgychological effect - Deterioration of previous emotional gains,

rehospitalization of five occasions within

3

six months.

CDI Outcome -~ Benefits refnstatced

»

Male, Age 43

Disability - Nerve damage to arms, obesity, high-blood pressure,
Arthritis

Psychological effects - Major depressive disorder with memory lapses

and suicidal {deation following termination,

diabetes and devalopment of pe&;tic ulcer.

CDI Outcome -~ Unknoywn
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4. Male, Age 52

60

7.

Disability ~ Heart condition

Psychological effect -~ Depression, dementia, psychological deterioration
CDI Outcome - Reinstatement following rehabilitation attempt which

determined via work evaluation that he was unable to work

Male, Age 33
Disability - Quadraplegia

Psychological effect ~ Severe depressive reaction following termination
of benefits '

CDI Outcome ~ Benefits reinstated in 1980 then terminated again in 1§82.

Suicidal ideation following second termination.

CDI Outcome of second termination unknown

Male, Age 42

Disability - Dysthymic disorder

Psychological effect - Deterioration precipitated by elemination of
benefits, diaénosis changed to major depression

with psychotic features, attempted suicide
CDI Outcome - Awaiting ALJ decision
Female, Age 53
Disability - Involutional paranoid psychosis
Pgychological effect - Psychological deterioration with severe deﬁression
CDI Outcome - Benefits reinstated
Female, Age 37
Disability - Alcoholism and depression
Psychological effect - Psychological deterioration with repeated

hospitalization

CDI Outcome - Benefits reinstated on appeal
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Male, Age 40

Disability ~ Severe depression

Psychological effect - Attempted suicide twice, and subsaquent
psychiatric rehospitalization

CDI Outcome ~ Benefits reinstated

Male, Age 30
Disability - Borderline pgrsonality disorder with opiate dependence

chronic severe fluctuating depression, social anxiety
and paranoid tendency

Psychological effect - Suicide

CDI Outcome -~ Unknown

Male, Age 58

Disability =~ Unknown

Psychological effect -~ Successful suicide following two previous
suicide attempts
CD1 Outcome ~ Unknown

Female, Age 30

Disability - Latent schizophrenia and chronic depression
Psychological effect ~ Attem ted suicide twice
CDI Outcome -~ Benefits reinstated

Female, Age 39
Disability - Chronic undifferentiated schizophrenia; bipolar
affective disorder
Psychological effect - Multiple hospitalizations due to exacerbation
of psychiatric impairment (unable to appear at

hearing due to hospita!izatton)

3
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CDI Qutcome - Benefits reinstated

Male, Age 42

Disability - Unknown

Psychological effects - Suicide

CD1 Outcome - Unknown

Male, Age 52

Disability - Angina, high blood pressure, multiple heart surgeries,
depression

Psychological effect ~ Death due to natural causes brought on by stress

CDI Outcome = Unknown
Connecticut

Male, Age Unknown
Disability - Paranoid schizephrenia

Psychological effect -~ Attempted suicide, multi hospitalizations
e
since termination

CDI Outcome -~ Result of appeal unknown
Female, Age Unknown

Disability - Paranoid schizophrenia

Psychological effect - Severe psychological regression with cessation
of medicine

CD1 Outcome - Unknown

Female, Age Unknown

Disability - Paranoid schizophrenia

Psychological effect - Attempted suicide

CDI Outcome ~ Case on appeal
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Female, Age Unknown

Disability -~ Pgychiatric impairment

Psychological effect - Psychological deterioration, rehospitalization

CDI Outcome - Appeal denied

Male, Age Unknown

Disability =~ Unknown (Childhood spent in state institution)

Psychological effect - Deterioration, rehospitalization

CDI Outcome - Benefits denied

Female, Age Unknown

Disability - Unknown (psychiatric impairment suspected from

documentation supplies)

Psychological effect - Deterioration, increased anxjety, tremors,
rehospitalization

CDI Outcome ~ Benefits denied

Male, Age Unknown

Disability - Paranoia, anxiety, alcoholism

Psychological effect - Rehospitalization which required surgery for
severe alcohol related complications

CDI Outcome - Benefits reinstated

4 of 8 individuals residing in & community transition residence

Disability ~ Psychiatric impairment

Psychological effect - 4 of 8 individuals experienced accute episodes
following termination

CDI Qutcome - Benefits of 4 individuals reinstated on appeal, &4 others

stil) awaiting decisions on appeal
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Florida

Male, Age Unknown

Disability - Unknown

Psychological effect -~ Miocardial infarction as a result of termination
CD1 Outcome -~ Bacsuse of overwhelming evidence that the emotional stress
from the termination precipitated the miocarcisl infraction,

total and permanent disability benefits were awarded,

Illinois

Male, Age Unknown

Disability - Heart disease

Psychological effect - Death due to heart attack following termination
CDI Outcome - Unknown

Male, Age 89

Disability - Back injury

Psychological effect - Suicide

CDI Outcome ~ Unknown

Towa

.

Male, Age Unknown
Disability - Heart disease
Psychological effect - Suicide

CDI Outcome - Unknown
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Female, Age 50

Disability - Psychiatric impairment, moderately severe physical problems

Psychological effect ~ Suicide '

CDI Outcome =~ Benefits reinstated

Female, Age late 20's

Disability - Psychiatric impairment .

Psychological effect - Seizures, psycholog{cal deterioration,
hospitalization, attempted sutci&c

CDI Outcome - Benefits reinstated

Female, Age 34 ‘

Disability - Psychiatric impairment

Psychological effect ~ Deterioration, depression, suicidal ideation,
rehospitalization

CD1 Outcome - Appeal pending

Male, Age 50

Disability - Chronic pulmonary disesse, severe duodenal ulcer, ar;hritis.
degenerative disk of the lumbar spine
Psychological effect - Heart attack following termination

CDI Outcome -~ Benefits reinstated posthumously

Maryland ’

Female, Age 51
Disability =~ Alcoholism, psychiatric impairment

Psychological effect - Suicidal ideation, physical and mental deterioration

CD1 Outcome - Appeal pending
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Massachusetts

Male, Age 18

Disability - Mental retardation, severe depression
Psychological effect -~ Attempted suicide

CD! Outcome - Benefits reinstated

Male, Age 48

Disability - Work related injury of unknown diagnosis
Psychological effect - Suicide

CDI Outcome ~ Unknown

Michigan

Male, Age 46

Disability - Back injury

Psychological effect - Suicide

CDI Outcome - Appeal denied

Male, Age 49

Disability - Severe diabetes since childhood, blind left-eye, tunnel
vision right-eye, stroke

Psychological effect - Death due to heart attack as a result of stress

suffered by termination .

CDI Outcome - Unknown

. Female, Age 50

Disability - Psychistric impairment
Psychological effect -~ Emotional deterioration which resulted in exposure

and frostbite resulting in several toes being
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removed. As an aside, the elderly retarded man
for whom she worked as a housekeeper vas found

dead in his home with no heat and no food.

CDI Outcome - Appeal pending'

4, Female, Age Unknown

Disability -~ Psychiatric impairment

t

Psychologizst=effect - Emotional deterioration resulting in loss of

25 pounds, attempted suicide aﬁa rehospitalization

7.

8.

CDI Outcome - Appeal in process

Male, Age Unknown

bi:ability - Schizophrenia, depression, paranoia
Psychological effect - Emotional deterioration
CDl Outcome - Benefits reinstated

Male, Age 28

Disability - Schizophrenia

Psychological effect - Emotional deterioration
CD1 Outcome - Appeal pending

Male, Age Unknown
Disability - Psychiatric impairment

;gychological effect - Emotional deterioration

CD1 Outcome - Benefits reinstated
Male, Age Unknown
Disability - Herniated Fumbar disk

_~ Psychological effect - Suicide

CDI Outcome - Unknown

81-964 O—84—15
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Minnesota

Female, Age 38

' Disability ~ Retardation, personality disorder, obesity

1.

2.

i

4.

Psychological effect - Emotional deterioration with subsequent autistic
behavior and severe weight gain

CDI Outcome ~ Benefits reinstated

New York

Female, Age 29

Disability - Paranoid schizophrenia

Psychological effect - Suicide

CDI Outcome - Benefits reinstated

Male, Age 42

Disability - Psychiatric impairment

Psychological effect - Emotional deterioration, rehospitalization
(first time in 15 years)

CDI Outcome - Unknown

Male, Age 30

Disability - Psychiatric impairment

Psychological effect ~ Emotional deterioration resulting in rehospitalization

CDI Outcome - Unknown

Male, Age 6?

Disability - Asthma, heart disease

Psychological effect - Depression

CDI Outcome - Benefits awarded posthumously following death due to

natural causes.
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Ohio

Male, Age 52

Disability = Head injury
Psychological effect - Suicide

CDI Outcome = Unknown

Oregon

Male, Age 45

Disability - Polio, paranoid schizophrenia
Psychological effect - Suicide

CDI Outcome - Unknown

Pennsylvania

Female, Age 40

Disability - Paranoid schizophrenia
Psychological effect - Suicide

CD1 Outcome = Unknown

Male, Age 37

Disability - Cancer

Psychological effect - Suicide

CDI Outcome - Benefits reinstated posthurously

Rhode Island
Male, Age Unknown

Disability - Unknown

Psychological-effect - Emotional deterioration, divorce, psychiatric

hospitalization

CDI Outcome ~ Benefits reinstated

t
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Tennessee

Male, Age 48

Digability - Heart disease, intestinal problems, chest and back prcblems
Psychological effect - Emotional deterioration

CDI Outcome - Unknown

Female, Age 3%

Disability - Arthricis, seizures

Psychological effect - Attempted suicide

CD1 Outcome - Unknown -

Male, Age 25

Disability - Dermatological problems

Psychological effect - Emotional deterioration, potential suicide
CDI Qutcome - Unknown

Male, Age Unknown

Disability - Unknown -

Psychological effect - Suicidal ideation

CD1 Outcome -~ Unknown

Male, Age 30

Disability - Unknown

Psychological effect ~ Attempted suicide

CDI OQutcome - Unknowm
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Wisconsin

Male, Age 56

Disability - Paranoid schizophrenia

Psychological effect - Suicide

CDI Outcome - Unknown

Male, Age 30

Disability - Paranoid schizophrenia

Psychological effect - Emotional deteriorstion, rehospitalization,
suicidal tendencies

CDI Outcome - Appeal pending

Male, Age 30

Dféability - Psychiatric impairment

Psychological effect - Emotioan deterioration, rehospitalization

CDI Outcome - Benefits reinstated

The summary of cases from the 18 states listed above details only
those cases in which a documentation of psychological trauma was provided.
There are countless other reports of individuals who have been terminated
from the Social Security Disability rolls, many of vhom died while their
sppeal was in process. However, they were not included in this report if
there was no clear documentation that the individual had experienéed
psychological harm as a result of the CDI process.

Severai other writers have spoken of the obvious psychological trauma

experienced by individuals who have been notified that their benefits have

‘been terminated, 1In a letter to Senator Dennis DeConcini, an attorney

from Phoenix, Arizona-stated, "I have personally seen the hardship and
economic distress as these people try to keep'from losing everything

they have, including their shelter-and personal effects...this period
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Ms. GARvVIN. My written statement recounts the long history of
appalling administration of the SSDI and SSI programs. As previ-
ous s ers have indicated, we have had repeated congressional
hearings and numerous congressional and other studies over the

2 years, all of which indicate a pattern of erroneous decisions
with the most dire consequences. In major court cases, SSA has
been found to be acting outside the law and arbitrarily terminating
thousands of people from the SSDI rolls, and denying the initial ap-
plications of others. Failing congressional action to address these
problems, Governors in about half the States have instituted mora-
toriums or made other substantial changes to the review proce-
d}l‘xares, as we have noted earlier. And this has left the program in
chaos.

While people die from disabilities for which SSA has denied
them benefits, while others commit suicide, and while still others
suffer enormous emotional and economic hardships, the adminis-
tration, in our view, is tinkering around the edges of the program
-and making a few reforms. Now my presence here today is not only
because of this dismal and well documented situation, but because
we have continued confirmation of serious problems. And as you
noted, Senator, piecemeal solutions. And in my rounds as a volun-
teer in South Carolina, I have continuously heard recently of seri-
ous problems that people are experiencing.

W?ul e the House committee has reported a -comprehensive
reform bill, this committee has taken over a year to fill the person-
al commitment of the chairman for hearings in early 1983, with
prompt action thereafter. We are very pleased at the announce-
ment this morning of the chairman that he intends to report out
;het.bill because, in our view, disabled Americans are waiting for
ustice.

Not only has the Senate Finance Committee taken no positive ac-
tions on these actions, neither did it take any positive actions in
1983, which was a great disappointment to us, but when Senators
Levin and Cohen offered a compromise for an amendment at the
end of the last session, senior members of this committee actively

opﬁosed it.
.R. 4170 is a good bill. It does not contain all of the reforms
that we believe are n . But because of cost considerations, it
has had to be scaled down. Nonetheless, the most important reform
provisions remain, provisions based on hours of testimony, months
epth study, and miles of newsprint. I'm happy ve the
of in-depth study, and miles of int, I’ hafptoi.a th
oggortunity to present our views y since we feel so strongly
about them, yet it is past time for hearings. And we have brought
here just part of the testimony that has been gathered in past
hearings to iridicate how much time has been spent on that, and
how slow we have been to move toward solutions.
So we urﬁemthis committee to move rapidly.
. S;engtﬁr Nz. Let the record show that the testimony is easily a
00 . :
Ms%mvm. Easily. And that’s not all we could have brought. So
we urge this committee to move rapidly to bring a bill to the
Senate floor. And we remain eager to work with the committee on

specific language of such a bill.
Thank you, Senator.
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Senator HeiNz. Thank you very much, Ms. Garvin.

STATEMENT OF JOSEPH MANES, SENIOR POLICY ANALYST,
MENTAL HEALTH LAW PROJECT, WASHINGTON,.D.C.

Senator HeiNz. Mr. Manes.
Mr. Mangs. Thank you, Senator. My name is Joseph Manes. I'm

with the Mental Health Law Project. I'm testifying on behalf of

myself and the project, and Eileen Sweeney, who is further down

g;is table, is the staff attorney of the National Senior Citizens Law
nter.

The Mental Health Law Project is a public interest organization
that represents mentally ill and developmentally disabled persons.
And the National Senior Citizens Law Center is a national legal
servilce support center specializing in legal problems of elderly poor
people.

The Mental Health Law Project has been involved in three sig-
nificant cases involving mentally disabled persons challenging
their termination from the social security disability and SSI rolls,
And I would like to have my statement inserted in the record, and
I will try to deal with a few issues that have come to our attention
and we are familiar with very briefly.

Senator HeiNz. Without objection, your entire statement will be
made part of the record.

Mr. Mangs. Thank you.

[The prepared statement of Mr. Manes follows:]
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PREPARED STATEMENT OF JOSRPH MANES

We are aos;ph Manes, senior policy analyst at the Mental
Health Law Project, and Eileen Sweeney, staff attorney at the
National Senior Citizens Law Center, appearing today at the
written request of Senator David Pryor, We are most appreciative
of the opportunity to appear bétorc the Committee today and to
submit written testimony.

The Mental Health Law Project (MHLP) is a not-for-profit
public interest organization that represents mentally ill and
developmentally disabled persons and those so labeled. The Proj~-
ect is primarily funded through foundation grants and individual
contributions., It is also a support center for the Legal Ser-
vices Corporation working with legal services attorneys on prob-
lems affecting their mentally disabled clients, including §8DI
and 8SI issues. ‘

The National Senior Citizens Law Center (NSCLC) is a na-
tional support center, specializing in the legal problems of
elderly poor people. NSCLC is funded by the Legal Services
Corporation and provides support services to legal services at-
torneys throughout the country with respect to the legal problems
of their elderly and disabled clients. NSCLC responsibilities
include working with legal services and aging advocates on the
Social Security and Supplemental Security Income problems of
their clients.

Our testimony will focus on (1) the current problems with
continuing disability investigations (2) a number of issues re-
lated to the standards and procedures utilized by the Social
Security Administration (SSA) in aeseqsing disability and our

recommendations regarding actions this Committee should take to
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remedy these problems; and (3) a discussion of the cost implica-
tions of our recommendations.

In reviewing the issues set forth below, a number of under~
lying factors should be noted. First, with the exception of the
. medical improvement standard and the availability of payments
pending ALJ appeal, the problems for new applicants are identical
to those of recipients subjected to the cDIs.l Second, the
problems faced by the physically impaired with the system, par-
ticularly those with multiple impairments,.cardiac conditions and
difficult-to-diagnose diseases, such as lupus and ﬁultiplé scler~
osis, are né less severe than those faced by mentally impaired
persons. Third, the changes we recommend are applicable to both
the SSI and OASDI programs, As discussed further 16 section II
D, infra at page 31, the Secretary's.immediate plans to undercut
the constitutionally protected right of SSI disability recipients
to a . full and fair hearing before termination of benefits re-
quires that this Committee act quickly to statutorily mandate
that SSI benefits will continue-through the administrative law
judge level of appeal. This provision is included in both S. 476
and Title IX of H.R. 4170,

Fourth, we must stress that .the need for legislative action
to correct inequities in the OASDI and SSI disability programs
have not diminished. The changes announced by Secretary Heckler

in June 1983 emphasize, rather than mitigate, this need. Fur-

1. For example, the disabiliiy insurance allowance rate has
dropped from 46% in 1977 to only 29% in 1982, Table 10, page 14,
"staff Data and Materials Related to the Social Security Act
?isability Programs,” Committee on Finance, U.S. Senate (Sept.
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ther, the decisions of numerous federal courts and the actions of
over two dozen states to protect claimante and beneficiaries from
85A's lawlessness only serve to emphasize the need for congres-
sional initiative in this area. We note that the notice for this
hearing focused on the states' actions. This focus is inappro-
priate and will not solve the underlying problems. Many of the
states have felt obligated to act precisely because the Congress
has not.

Finally, we join with others today in stating our belief
that another simple extension of benefits through the ALJ appeal
level is inadequate. That extension only serves to delay the
inevitable illegal tetmihation. Substantive changes must be made
in the standards which S8SA is applying in these cases. We see
Title IX of H.R, 4170 or S. 476, with certain modifications which

will be discussed below, as the most appropriate congressional

response to these problems.

I. THE STANDARDS UTILIZED BY SSA IN EVALUATING DISABILITY
SHOULD BE CHANGED.

In our experience, there are essentially five problems in
the area of standards which currently are creating the greatest
hardships for disabled beneficiaries and applicants:

A, SSA's insistence on terminating benefits despite the
absence of medical improvement;

B. SSA's failure to consider vocational factors in
assessing whether an impairment is severe;

C. S8SA's refusal in many cases to consider the combined
effects of multiple impairments;

D. SSA's failure to consider the eiistence of pain and the
effect which debilitating pain has upon the ability to
perform substantial gainful activity; and
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E. .88A!'s fallure to properly evaluate the impairments and
limitations of mentally disabled individuals.

The following is a brief discussion of each problem area,
A. . 88A should be required to continue benefits unless

there is evidence of medical improvement or that the
original decision was ‘clearly erroneous.

Numerous courts. have. issued rulings requiring S8SA to have
~evidence of medical improvement or to demonstrate that the origi-
nal decision was clearly erroneous before terminating disability

benefits.2 This has been the position of courts in SSI, BSI
"grandfathered,” and DI worker's disability cases. Other courts
-have ruled that onceiauperaon-has been found to be disabled,
there is a presumption that he/she remains disabled and that SSA
. has the burden of -proving that he/she is no longez.disabled.3

8SA has issued "rulings of non-acquiescence” in at least two of

these cases, pPattl and unnmn.‘
It is worth noting that SSA already applies the "medical

improvement® analysis in two contexts: First, in determining
. whether any individual whose impairment is on the list of

2. See, for example, Einnegan v. Mathews, 641 F.2d 1340 (9th
Cir. 1981); Simpson v, Schweiker, 691 F,2d4 966 (11th Cir. 1982);
Musgrove v. Schweiker, 552 F. Supp. 104 (E.D, Pa. 1982); 8ingle=

‘ton v. Schweiker, 551 F. Supp. 715 (E.D. Pa. 1982); Shaw v.
Schweiker, 536 F. Supp. 79 (E.D. Pa. 1982); DeVault v. Schweiker,

No. 81-0070~C (N.D.W. Va., 1982); Dudley v. Schweiker, No, 81~
0004~-C (N.D.W. Va. 1982); Trujillo v. Heckler, No. 82~K-1505 (D.
Colo. August 16, 1983); Graham v. Heckler, No. 83-0202-C(K) (N.D.
W. Va. November 14, 1983).

3. See, for example, Kuzmin v. Heckler, No. 82-5705 (3d Cir.
August 18, 1983); Patti v. Schweiker, 669 P.2d 582 (9th Cir.
1382):11.9%1;1:) Y. Schweiker, CCH Unemp. Ins. Rptr. ° 17, 933(c) (D.
Misgs. .

4. Social Security Rulings 82-10c.(Finnegan) and 82-49c (patti).
gyezgssue of SSA's non-acquiescence is discussed, infra, at pp.
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"permanent disabilities® (and is thus exempt from CDI review)
will be reviewed despite the exemption. Second, the notion of
*medical improvement” is the bagis for SS5A's system of "diarying"
cases for reviews. If SSA staff believe that an individual's
condition is likely to improve, his/her case will be "diaried"
for a particular time, at which a review will take place. In '
other words, SSA utilizes the concept of medical improvement when
it is likely not to be beneficial to recipients (in terms of
continuation of their benefits), but not when it coulﬁ assist the
recipient to retain eligibility. In addition, 85A is familiar
with the concept of medical improvement, since it was applied
regularly for a lengthy period ending in 1976.

The numerous court decisions and §5A's own current use of
the medical improvement standard raise serious questions about
SSA's alleged need to study the issue further (as proposed in
June 1983 by Secretary Heckler),

We are aware of some interest in the Senate to include an
extra exception to the medical improvement provision contained in
S. 476: Where S8SA finds that persons can perform their previous
work, it will not be required to apply the medical improvement
test. While this has a certain simplistic appeal to it, we urge
thi# Committee to resist its inclusion in legislation for the
foilowing reasons. First, much like the current "severity" test,
discussed in the segtion immediately following, this test creates
a vague standard open to arbitrary application and abuse by SSA.
If nothing else, the history of the past three years should have

taught all of us that SSA's discretion must be limited in order
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to assure that the disability program, as it is conceived by the
Congress, will be properly administered, If this exception is
included, we foresee SSA utilizing it aggressively to avoid the
application of the medical improvement test. Second, there is a
package of exceptions to the medical improvement standards in-
cluded in 8. 476 and H.R. 4170. The standard will not be applied
where (1) the person is now working; (2) medical or rehabilita-
tion techniques are available which allow a person to work de-
spite his/her unchanged medical condition; (3) the original de-
cision was in error, or fraudulently obtained; or (4) new or
improved diagnostic techniques reveal that the . impairment is less
disabling than originally believed. If a beneficiary is truly
able to perform his/her previous work, one of these exceptions
will apply. The Committee should consider the Ways and Means
Committee's approach of including in its report on H.R. 4170 a
discussion of abi'lity to engage in prior work as a factor SSA

. should consider in determining medical improvement.

Should the Committee decide to include a "prior work" excep-
tion, we recommend that it specifically state that the Secretary
must have "clear and convincing® evidence that the person can
perform his/her prior work. This standard would serve to reduce
the potential for abuse while leaving the Secretary free to

utilize any of the other exceptions described above.

B. and C. SSA should be required to consider vocational
factors and the combined effect of all impairments
in assessing severity of impairment.

In 1982, SSA denied or terminated 40.2% of the DI disability

cases it adjudicated on the basis of "slight" (read "non-severe")
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1mpa1rment.5 In 1981, the figure was even higher: 45.28.6 The
figures for 8SI are unavailable but are likely to be comparable.
These high rates of denial and termination result from two

factors:

(1) SSA fails to consider vocational factors in assessing
severity of impairment.

(2) SSA refuses to consider the combined effects of "non-
severe” impairments in assessing severity.

Each factor is discussed below.

(1) SSA fails to consider vocational factors in assessing

severity of impairment.

Under SSA's sequential evaluation process, the finding of
non~geverity is wholly medical; no consideration is givén to the
vocational factors (age, education and work experiehce). See 20
C.P.R. § 404.1520(c). SSA has taken the position that Congress
intended that there must be a solely medical assessment initial-
ly. Further, ssa claims that it would be extre;ely burdensome
for it to have to perform vocational assessments where the person
only has a very minor impairment, characterized as the “"stubbed
toe" argument.

42 U.S8.C. § 1382¢c(a)(3)(B) proviqes that in order to be
eligible to receive SSI, a peraoh *shall be determined to be
under a disability only if his physical or pental impairment or

impairments are of such severity that he is not only unable to do

5. "Background Material and Data on Major Programs Within the
Jurisdiction of the Committee on Ways and Means," Committee on
Ways and Means, U.S. House of Representatives, WMCP: 98-2, p. 79

(Pebu 8} 1983) .
6. 1d.
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his previous work but cannot, considering his age, education, and
work experience, engage in anf other kind of substantial gainful
work which exists in the national economy." Here, the 'seve}ity'
standard incorporates both the medical and vocational factors.
Identical language is provided in 42 U.S.C. § 423(d)(2)(n). In
the last few years, there have been many court decisions uphold-
ing SSA's determination that the claimant did not have a severe
impairment. However, it does not appear that the plaintiffs’
challenged the validity of &SA's procedure for applying the "non=-
severe" step. In Scruggs v. Schweiker, 559 F. Supp. 100, 103 (M.
D. Tenn. 1983), the court held that SSA could not separate out
the medical from the vocational:

Thus, it appears that Congress fully intended

that the severity of clinically established

impairments be considered in relation to the

-vocational ‘prospects of the individual. A

non-severe finding, with nothing more, does

not comply with this statutory requirement.
The Scruggs decision addressed both Titles II and XVI (SSI). 559
F. Supp. at 102.

SSA has itself wholly undermined its "stubbed toe" analysis,
effectively eliminating it as a basis for concérn. In Lofton ¥.
Schweiker, 653 F.24 215, 217-18 n.l (5th Cir. 198l1), the court
refers to SSA's introduction to the 1979 regulations which in-
cluded the sequential evaluation process:

‘The Secretary observed that:
"In nost cases that involve an impairment
that is not severe, the vocational
evaluation guides can be applied as
efficiently as can the nonsevere impairment
principle. Most cases of this kind do not
require extensive investigation of a

person's vocational background in order to
evaluate them under the vocational
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guidelines. We can decide many cases of

this type on the basis that a person can

return to his or her most recent

occupation." The Secretary is currently

studying the feasibility of revising this

requlation.
Of course, the burden is on disabled individuals to prove that
they cannot perform their past relevant work. It is not until
after that step that the burden shifts to SSA. As a result, the
cost of properly 1ncludigg a vocational assessment is low, while
assuring that those entitled to receive full vocational assess-
ments receive them. 88SA said "most," not all, would be picked up
at the past relevant work stage. The others are entitled by
statute to a full vocational assessment.

Neither S. 476 nor H.R. 4170 will solve this problem. The

Ways and Means Committee "notes that the Secretary has already
planned to re-evaluate the current criteria for non-severe im-
pairments, and urges that all due consideration be given to
revising those criteria to reflect the real impact of impairments
upon the ability to work.” ("Report of the Committee on Ways and
Means, U.S. House of Representatives on H.R. 4170," No. 98~-432,
Vol. I, p. 414.) WQ'recommend that the Finance Committee take
the Scruggs approach and require SSA to include the vocational
factors in evaluating "severity." However, at a minimum, we urge
the Committee to take the approach adopted by the Ways and Means
Committee, with one addition: 65SA has been "re-~evaluating” the
_ severity step since 1979, sees the Lofton citation, gupra. There-
fore, we recommend th;t the Congress mandate ihat 88A complete

its "re-evaluation" within three months of enactment of the
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legislation and submit a report to the Congress at that time
which specifies any changes it has made in the severity step.

(2) 8SA refuses to consider the combined effects of "non-

severe” impairments in assessing severity.

SSA has taken the position that it will not combine the
effects of "non-severe" impairments in assessing severity. 1In
Social Security Ruling # 82-55, S8SA stated:

Inasmuch as a nonsevere impajrment is one

which does not significantly limit basic

work~-related functions, neither will a

combination of two or more such impairments

significantly restrict the basic work-

related functions needed to do most jobs.

However, when a nonsevere impairment(s) is

imposed upon a severe impairment(s), the

combined effect of all impairments must be

considered in assessing RFC, '
SSA's own regulation is even worse. 20 C.F.R. § 404.1522 pro-
vides that SSA "will consider the combined effects of unrelated
impairments only if all are severe and expected to last 12
months."?

The result of the application of either the reqgulation or
the ruling is that many severely disabled individuals are being
denied benefits or having their benefits terminated because SSA
fails to acknowledge the existence of some or all of their im-
paisments and fails to consider the impact of these impairments

upon their ability to engage 1n'subatant1a1 gainful activity.

7. While SSR 82~55 can be read as a liberalization of the regu-
lation, its content has been SS8A's policy for some time. This
presents an excellent example of a situation where SSA should
have utilized the public notice and comment procedures of the
Administrative Procedure Act. Had it done so, it might have
developed a policy very different from the current policy which
excludes consideration of numerous impairments.

81-964 O—84—18
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Both S§. 476 and H.R. 4170 address this problem well. Each
simply requires the Secretary to consider the combined effect of
all impairments in assessing severity. This does not in any way
modify the disability test set forth in the statute but assures
that all disabled individuals will receive full and fair consid-
eration of the effects of all of their impairments. We note,'
however, that the version of S, 476 considered by the full Senate
in November 1982'made the effective date for this provision
January 1, 1985. There is no excuse for delaying application of
such a necessary reform in the disability programs. The delay
simply perpetuates the. damage suffered by those individuals re-
viewed this year. We therefore stress th; importance of provid-

ing the earliest effective date possible for this p;ovision.

D. SSA should be required to consider all evidence of the
existence and degree of pain.

Despite its logical relevance to the issue of disab{}ity.
"pain™ is a concept foreign to SSA. While it is discussed in
SSA's regulations, it has been stripped of its meaning to the
point where it no longer exists as a factor to be considerd in
most, if not all, disability evaluations. For example, in Social
Security Ruling 82-55, SSA identified a number of impairments
which it has determined to be "non-severe.” 1In doing so, SSA
stated that it had presumed a level of paiq for each condition.
*In formulating. these examples, the potential for severe and
prolonged pain has been considered. These conditions are not
éxpected to produce severe and prolonged pain." In other words,

in its designation of "non-severe" conditions, SSA ha categoric-
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ally eliminated consideration of pain even if the applicant
presented proof of severe and prolonged pain.

Further, in Social Security Ruling 82-58, SSA limited the
conside;ation of pain further than that set forth in its own

regulations. 20 C.P.R. § 404.,1529 provides:

If you have a physical or mental impair-
ment, you may have symptoms (like pain,
shortness of breath, weakness or nervous-
ness). We consider all your symptoms, in-
cluding pain, and the extent to which signs
and 1aborator¥ findings confirm these symp-
toms. The effects of all symptoms, including
severe and prolonged pain, must be evaluated
on the basis of a medically determinable
impairment which can be shown to be the cause
of the symptom. We will never £ind that you
are disabled based on your symptoms, includ-
ing pain, unless medical signs or findings
show that there is a medical condition that
could be reasonably expected to produce those
symptoms.

Despite the rule that it will consider pain if there is evidencee
of "a medical condition that could be reasonably expected to
produce those symptoms,” SSA added an extra test in SSR 82-58:

Symptoms will not have a significant
effect on a disability determination or
decision unless medical signs or findings
show that a medical condition is present that
could reasonably be expected to produce the
symptoms which are alleged or reported.
However, once such a medical condition (e.g.,
disc disease) is objectively established, the
symptoms are still not controlling for
purposés of evaluating disability. Clinical
and laboratory data and a well-documented
medical history must establish findings which
may reasonably account for the symptom in a
particular impairment. Objective clinical
findings which can be used to draw reasonable
conclusiohs about the validity of the
intensity and persistence of symptoms and
about its effect on the individual's work
capacity must be present. For example, in
cases of back pain associated with disc
disease, typical associated findings are
muscle spasm, sensory loss, motor loss and
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atrophy. There must be an objective basis to
support the overall evaluation of impairment
severity. It is not sufficient to merely
establish a diagnosis or a source for the

symptom.

H.Re 4179 (section 902) requires SSA to have the National Academy
of Sciences conduct a study of the issue of pain and report back
to the Congress by April 1, 1985. 8SA's opposition to this
provision is based in its apparent assumption that any objective
study would recommend that pain be considered as one aspect of
each individual's impairments, as well as suggest evidentiary
mechanisms for establishing the existence ;f pain.

S. 476 takes a very different. approach which, on its face,
we believe -to be an improvement over SSA's current practices. 8.
476 requires SSA to focus on proof of the existence of pain, not
the underlying symptoms. It is our understanding that this
approach was developed after consultation with pain specialists
who believe that the existence of pain, not its connection to an
underlying condition, is the appropriate approach éo take in
assessing the effects of pain. We would support this approach.
However, we believe that SSA has erroneously interpreted this
section of S. 476 to essentially codify its current abusive
practices. This conclusion is drawn from the actuary's estimate
that the pain provision will have no impact on DI costs. Unless
thefe is explicit legislative history supporting the original
intent of S. 476, we fear that the provision will result in
greater confusion on the pain issue. Without legislative his-
tory, if the provision is enacted and SSA merely continues its

current practices, it is reasonable to expect that there will be

numerous lawsuits challenging SSA's interpretation.
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We therefore recommend the 8. 476 definition of pain with a
clear statement of the intent of the provision. FPailing that,
the Committee shouid adopt the study approach of H.R. 4170,
specifying in its report that the several circuit court of ap-
peals decisions regarding pain which are favorable to clalmanga

will remain in force until the Congress acts to put a statutory

standard in place.

E. SSA has not properly evaluated the impairments and
limitations of mentally disabled individuals.

Our testimony here is Sased upon MHLP's experience as coun-
sel for the plaintiffs in three class actions in Minnesota, New
York and Utah. These cases involve challenges to the Social
Security Administration's termination from the disability rolls
of mentally disabled recipients. In the case of Mental Health
Association of Minnesota v. Schweiker, 554 F. Supp. 157 (D. Minn.
1982), aff'd, 720 F.24'965 (8th Cir. 1983), a federal district
court ordered SSA to revise its standards for determining mental
disability and re~evaluate all cases of denial or termination of -
benefits to mentally disabled persons. A similar result was
recently ordered for a New York class, City of New York v. Heck-
ler, No. CV-83-0457 (E.D.N.Y, Jan. 11, 1984). |

MHLP's research 1p these cases has consistently demonstrated
that the Social Securiéy Administration short-circuits the Social
Security Act and its regulations during the conduct of continuing
disability investigations. 88A communicated a new standard to
its regional offices and state agencies: Mentally impaired

claimants under the age of 50 who did not meet 85A's "Listing of
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Impairments” were pregsumed. capable of .at least unskilled work.
This presumption almpst invariably resulted in denial of disabil-
ity benefits. In its preliminary ruling in Mental Health Assg-
ciation of Minnesota v. Schweiker, the court found that "SSA has
.no medical, vocational or other empirical or scientific basis for
presuming that a mentally impaired person whose condition does
not meet or equal the Listing retains the residual functional
capacity to work.". The court -issued a far-:eaching injunction,
‘applicable to the six states-in .the Chicago region, against
continued .application of this presumption.‘ The court ordered SSA
to restore .benefits to &11 mentally disabled persons who were
adversely . affected by CDIs since March 1981 and to re-evaluate
their eligibility.

Documentation of almost identical practices in Utah (H.J, Y.
Schweiker) and New York cases demonstrates that the policy of
presumption was not the "aberration® SSA claimed in its defense,
only practiced in the Chicago region, but a firm national 8SA
pélicy -=- one which has been in place for geveral years. As
. early as August 1978, the chief consulting psychiatrist in the
New York regional office, Dr. Anne Geller, wrote: "It is clear
that whether»a claimant can withstand the stress of work or not
.18 never a consideration. Unfortunately these are the guidelines
we have to follow even though.common sen;e and psychiatric exper~
ience dictate otherwise.” She went on to say, "I therefore
conclude that in younger workers medical-vocational allowances
are not considered when. the impairment is psyehiatric.“ [InFet-

nal memorandum, N.Y. Regiona{ Office, August 24, 1978} The
federal district court in City of New York found that the "evi-
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dence of the fixed clandestine policy against thbae with mental
illness is overwhelming.” S8lip op. at 17. In Utah, MHLP has

completed a review of all initial applications by mentally im-
pairéd persons over a two-and-a-half-year period. We ;ound ne

cases of a disability finding based on a medical-vocational

evaluation,
We beljieve that such neglect of the required sequential

evaluation ptocess can be corrected only through legislation.
H.R. 2987, sponsored by Congressmen Shannon and Stark, iequired a
‘realistic evaluation of each claimant's ability to work. For
mentally disabled individuals, section 104 required a work eval-
uation, at an actual or simulated work site. Section 105 pro-
hibited the practice of improperly equating the capacity to do
sheltered work with ability to hold a competitive job. We en-

dorsed these requirements.
The Ways and Means Committee, however, considered but de-

leted these legislative requirements from the provisions of H.R.

4170 in favor of report language. The report reads: ‘;

The committee is also concerned that the
evaluation of the person's ability to work be
made in a context that accurately reflects the
capacity to work in a normal, competitive
environment. 8uch an evaluation does not
necesaat11¥ require a full "work evaluation”
by a vocational expert in each case, although
such evaluations are desirable and should be
used wherever feasible where the additional
information provided by such evaluations
would be helpful in deciding close cases.

The committee particularly urges that such
evaluations should be used if at all possible
in cases of mental impairment, where
necessary to aid in determining eligibility
in "border-line* cases, at the point in the
sequential evaluation process where such
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evaluations would normally be done under
current policy.

It is also important in such cases to
evaluate the person's entire work history,
rather than to examine only recent evidence
of work activity, in order to determine
whether the person can really engage in sub-
stantial gainful activity. The committee
emphasizes that in any evaluation of work
activity, the presence of work in a sheltered
setting or workshor cannot in and of itself
be used as conclusive evidence of ability to
vork at the substantial gainful activity
level. 8uch work may be used in conjunction
with other evidence that the beneficiary or
claimant is not disabled, but benefits should
not be denied simply because of sheltered
work experience,

We.tecqmmend‘that the Committee adopt the requirements em=-
bodied in sections 104 and 105 of H.R. 2987, Failing that,
however, we urge the Committee to endorse the report language of
H.R. 4170 cited above.

An 1ssug related to the determination of ability to work is
addressed in'section 3 of 8. 476. This section reguires.SSA to’
conqidet.the complete medical and vocational history of the
appf’bant, including all evidence in the file from prior evalua-
tions. In situations of long~term illness -~ particularly chron=-
ic mental illness, which often follows an erratic course -- §85A
has. mistakenly accepted temporary improvemént as representing an

end of the disability. We endorse this provision.

II. A°NUMBER OF SSA'S PROéEDURES MUST BE IMPROVED, CHANGED OR
OTHERWISE REVISED TO ASSURE THAT APPLICANTS' AND RECIPIENTS'
CASES ARE HANDLED EXPEDITIOUSLY AND FAIRLY.

There are a number of procedural problems which this Commit-

tee should address. These include:
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A, SSA's failure (and refusal) to follow the Administra-
tive Procedure Act (APA) in issuing new policy and
changes in policy.

B. S5A's refusal to follow circuit courts of appeals
decisions, instead "non-acquiescing®;

C. SSA's failure to issue regulations for the states to
' utilize in consultative examination referrals or moni-

toring the process;

D. 85A's proposed inappropriate implementation of the
face~to-face interview for SSI recipients at the recon-
sideration level of review.

Each of these problems is briefly discussed.

A. statutorg language should make ciear that SSA must
follow the public notice and comment requirements of

the APA,
Despite the fact that S8A, as with all of HHS, has been

under the Administrative Procedure Act since 1970.by order of
then-Secretary of‘uealth, Education and Welfare Elliot Richard-
son, SSA persists in ignoring its obligations pursuant to the
APA., In particular, S8SA issues new policy directives aL low
levels of the agency without first having published the changes
in the Federal Register and obtaining public comment. 8SA's own
regulations admit to this practice. 20 C.F.R. § 422.406(a)(4)
specifically states that the "Social Security Rulings"include
*statements of policy and interpretatiéns which have been adopted
but have not been published in the Federal Register" (emphasis
added) .

There is a very definite need for uniformity of decision-
making between the various levels of review within 88A. Appar- )
ently recognizing that use og the lowliest-ot 8SA documents to

isaue policy (such as the Program Operations Manual System
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(POMs), Informational Digest, and quality asurance "returns"),8
may not be acceptable to the Congress or the courts, 8SA in the
past year has moved toward utilizing the "Social Security Rul-
ings" as the source of all policy. As noted earlier, rulings
contain policy never published in the Federal Register or the
federal regulations. They have also been the vehicle for S8SA's
formal rulings of non-acquiescence (discussed below).

The rulings are not the answer to SSA's or beneficiaries'
problems with the system. The public notice and comment process
is well suited to 88A's needs. .

Due to the size of the Social Security and SSI programs,
there are many individuals and orgénizations with substantial
expertise whose o}inions and suggestions should be considered,
with the likely result of changes or moditication; being made in

-proposals. For those rare instances when an emergency exists and
there is no time for public comment before implementation, the
APA permits issuance of final regulations. For the rest, it is
generally more useful for SSA or any agency to receive comments
before a proposal is implemented, before the agency is locked in
- administratively to a particular program or approach.

.We have no reason to believe that the process for issuing
policy changes will be any longer or shorter than the time which
8SA currently takes to issue proposed regulations, Social Secur-
ity Rulings or other memos. 1In some cases,the time seems to
vacillate wildly, depending upon SSA's motivation. For example,
in August 1982, 8SA issued interim final teguiations exempting

8. See Mental Health Association of Minnesota v. Schweiker, 554
f§ supp. 157 (D. Minn, 1982), aff'd, 720 PF.2d 965 (8th Cir.,
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burial trusts from resources in SSIf long before a somewhat
similar statutory provision had even been enacted, but only
shortly after the plight of an elderly woman, Mattie Dudley,
became national news. At the opposite end of the spectrum, it
appears that some of the rulings issued by 88A in the past year
were in the dratting stages for at least a year. Given these
fluctuating time frames, there is no excuse for not seeking and
obtaining public comment. Proof of S§8A's capabilities in quick
drafting and issuance of materials was provided to us in somewhat
unusual fashion in September 1982. On September 20, 1982, SSA
issued a "delayed implementation transmittal® to all SSA staff.d
In that transmittal, SSA informed local SSA offices that it
expected to obtain authority, through either the 1983 appropria-
tions bill or a continuing resolution, to suspend its obligation
under § 206 of the Social Security Act, 42 U.8.C. § 406, to
withhold 25% of a back award to assure that a private attorney's
fees are paid. The l8-page, single-spaced memo detailed how this
policy would affect even fees already awarded but not yet paid.
SSA had no legislative authority for the transmittal when it was
issued nor did it ever receive it. Yet, upon the expectation
that it would obtain such authority, S8SA staff churned out one of
the most detailed, comprehensive documents it has issued in
recent years. We can only conclude that, when motivated to do
80, SSA can streamline its process and easily obtain the benefit
of public comment. We encourage this Committee to require SSA to

utilize the APA fully rzther than simply acquiescing to its

9. SSA Pub., No. 68-0203910 (September 20, 1982).
ing policy. Both §. 476 and H.R, 4170 contain provisions which
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current sluggish, inverted mechanisms for creating and establish-

meet this goal,

B. 'SSA should be required to follow the decisions of the
~circuit courts of appeals unless they are overruled by
the Supreme Court.

NSCLC has addressed this problems in some detail in previous
testimopy before this Committee in August 1982, The basic prob-
lem is that SSA refuses to follow circult court precedent even
where it fails to appeal, Despite the arragance and illegality
of SSA's policy of non-acquiescing in the decisions of circuit
courts of apbeals, SSA persists in defending it and continuing
its use.

SSA's non-acquiescence policy takes two forms.. One, SSA
issues "Social Security Rulings” in which it will set forth a
circuit court's decision and then state that "SSA holds that" it
will not follow the court's order (emphasis in original). This
is known as "formal non-acquiescence." Two, SSA simply ignores
many decisions of circuit courts with which it disagrees, "infor-
mal non-acquiescence.” This has happened on subjects such as the
consideration of pain, weight to be given a treating physician's
report, consideration of the cumulative effect of impairments and
evaluation of alcoholism. Regardless of the form, the practice
should be eliminated.

At least four.courts have now considered the issue and have

ruled SSA's practice null and void; SSA is bound to follow the
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law of the circuit.l0
In Lopez, the court stated, "[P)Jor the Secretary to make the

general assertion that a decision of the Court of Appeals is not
to be followed because she disagrees with it is to operate out-
side the law." As a result of this court's order, approximately
72,000 individuals terminated from the OASDI and SSI disability
programs who reside within the Ninth Circuit are now entitled to
have their cases redetermined under the standards enunciated in
Finnegan v. Mathews, 641 F.2d 1340 (9th Cir. 1981), and Raiti v.
Schueiker, 669 F.2d 582 (9th Cir. 1982),

A statutory prohibition against 8SA's non-acquiescence pol-
icy is critical., Without it, SSA will continue to hold itself
"outside the law." Two concerns are sometimes raised when SSA's
non-acquiescence policy js addressed. First, doesn't the IRSV
issue rulings of non-acquiescence? Second, if SSA is to be
nationwide program, shouldn't it be administered uniformly?

The Internal Revenue Service does have a non-acquiescence
policy. However, it is very different and more sensible than
SSA's. For example, if the IRS issues a ruling stating that it
non-acquiesces in a circuit court's decision, that ruling 13‘
applicable gutside that circuit. The IRS will follow the circuit
court's decision within the circuit. S8SA, of course, issues its

ruling of non-acquiescence to assure that no one within the

10. Lopez v, Heckler, No. 83-0697-WPG(T) (C.D. Cal. June 16,

3), appeal filed in the Ninth Circuit on relief issues only,
argued December 1983, stay pending appeal on one portion of the
district court's order granted by Justice Rehnquist, September 9,
1983; Siedlecki v. Schweiker, No. €82~61R (W.D. Wash. January 28,
1983); Chee wv. s.chnsinx. No. CIV-82-693-PCT-VAC (D. Ariz. Decenm-
ber 14, 1982); Hollingsworth w. Schweiker, No. N81-0035C (E.D.
Mo. March 3, 1983).
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jurisdiction of the circuit court will follow the court's deci-
sion.

On the question of nationwide uniformity, it should be noted
that the policy considerations in support of nationwide taxation
policies are no less substantial .than those favoring nationwide
standards in Social Security. .In Califano v. Yamasaki, 442 U.Ss.
682, 669 (1979), SSA informed the Supreme Court that it would
follow the decisions of circuit courts of appeals, regardless of
whether a class had been certified. "Restricted judicial review
will not have a detrimental effect on the administration of the
Socjal Security Act, the Secretary says, because he will appeal
adverse decisions or abide [by]) them within the jurisdiction of
the courts rendering them.* Further, in-the same case, in an
eff&rt to avoid certification of a nationwide class; SSA argued
for the need for diversity of circuit cou;t opinions:

(The .Secretary] argues that a nationwide

class is unwise in that it forecloges
consideration lssues by

kreasoped of the same
other federal courts and artificially
increases the pressure on the docket of this
Court by endowing with national importance
issues that, if adjudicated in a narrower
context, might not require our immediate

attention. 11
We understand that the Secretary is relying heavily upon a

recent decision. of the Supreme Court; United States v. ngnﬂgz.752
U.S.L.W. 4019 (U.S. January 10, 1984), as alleged support for\her

position that she is free to ignore circuit court precedent. Her

11. 442 vu.s. at 701-02, SSA cannot have it both ways. Based
upon its own representation, SSA is not really that concerned

about the uniformity issue.
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reliance upon this decision is highly inappropriate and should be
rejected by this Committee.

In Mendoza, the plaintiff, a Philippine national, sought to
bind the Immigration and Naturalization Service (INS) to a pre~
vious distrigt court opinion in the Northern District of Califor-
nia ruling against the INS on the same issue as Mendoza raised,
The first case had been brought on behalf of a class of 68
individuals, which did not include Mendoza. The INS never ap-
pealed the district court decision in the first case to the Ninth
Circuit., However, when Mendoza's case came up, INS decided it
disagreed with the earlier decision and opposed his application
for naturalization. When Mendoza challenged this action in fed~
eral district court in the Northern District of California, the
court found the INS to be collaterally estopped ftom relitigating
the issue because the issue had been decided in the earlier case
and INS had never appegled. The Ninth Circuit agreed. However,
the Supreﬁe Court reversed, Justice Rehnguist writing the opin-
ion. The Court held that the federal government cannot be bound
by the judicially-created dooctrine of collateral estoppel. In
reaching the decision, the céurt stated that "A rule allowing
nonmutual collateral estoppel against the government in such
cases would substantially thwart the dovelopment‘of important
questions of law by freezing the first final decision rendered on
a particular legal issue. Allowing only one final adjudicatioq
would deprive this Court of the benefit it receives from permit-
ting several courts of appeals to explore a'difticult question

before this Court grants certiorari.” 52 U.S. L.W. at 4021. "we
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think that our conclusion will better allow thorough éevelopment
of legal doctrine by allowing litigation in multiple forums."
Id, at 4022, ‘

Mendoza does not address the federal government's ability to
ignore circuit court of appeals precedent. The Supreme Court
looked only at the .issue of district court decisions. . Its deci-
sion contemplates the benefits to the Court of numerous circuit
courts of appeals decigions on an issue before it decides to take
review. In fact, it is our understanding ghatvthe INS already
follows the practice we urge the Committee to adopt here: The
INS follows circuit court of appeals precedent within that cir-
cuit, unless and until the Supreme Court holds to the contrary.

Nothing in the non-acquiescence prohibition contained in
H.R. 4170 or S. 476 prevents the Secretary from seeking reversal
of a circuit court decision even within that circuit. There will
always be a subsequent case in bhich she can _raise her challenge
for the first time in district court. Meanwhile, she remains
bound, within that circuit, to the earlier circuit precedent.

For example, the Secretary is now bound by a medical improvement
standard in the Ninth Circuit as a result of Patti, supra; Finne-
gan, supra: and Lopez, .supra, which obtained classwide relief
based upoﬁ Einnegan and Patti. If the Secretary decided that she
-wanted to relitigate the medical improvement issue, the next time
that an appellant filed .a challepge in district court to a deci-
sion terminating benefits, the Secretary would not only argue
that there was evidence of medical improvement (the Einnegan/
Patti/Lopez test), she would also argue that, in addition, she
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disagreed with the standard and seek a decision supporting her

position.l2

H.R. 4170 provides that SSA.-will be required to acquiesce
only in cases decided after the date of enactment of the bill or
in which the time to appeal has not expired at the time of
enactment., While we do not believe that this language is in~
tended to prevent courts from enforcing earlier circuit court
decisions, it would be more helpful if the bill itself simply
required SSA to follow all circuit court decisions until such
time as it appeals and prevails or a case dn the same issue is
decided to the contrary by the Supreme Court. This will ensure
that SSA follows the many important circuit court decisions which
it today ignores on issues such as pain, alcoholism, obesity, the
weight to be accorded a treating physician's report, and the
ALJ's obligation to assist an unrepresented claimant,

H.R. 4170 also includes language which could be interpreted

to provide SSA with an automatic stay of a circuit court's order

12. Any arguments by the Secretary that this would be difficult
because she cannot initiate this litigation [only the individual
whose benefits are terminated or denied would be able to file
suit, 42 U.S.C. § 405(g)] should be rejected. First, there are
approximately 39,000 cases currently pendin? in the federal
courts involving appeals from the Secretary's decisions. 1In FY
1983, more than 22,000 new appeals were filed. In earlier years,
before the effect of the CDIs was felt at the district court
level, the numbers were lower but still substantials 1980,
5,000; 1981, 7,293; 1983, 7,883. Source: LaBonne v. Heckler,
No. 4-83-40 (D. Minn. November 22, 1983). Therefore, there will
always be cases in which the Secretary can raise her challenge,
Second, to the extent this limits the Secretary, appellants
suffer a like disability each time the Secretary decides not to
appeal any unfavorable district court decision and instead simply
ignores it. This is the Secretary's general practice. Virtually
all circuirt court of appeals decisions in Social Security dis-
ability cases result from appeals taken by individuals after a
district court has upheld the Secretary's original decision deny-

ing or terminating benefits.

81-964 O—84—17
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any time it files an appeal with the Supreme Court, until the
Court disposes of the case., We believe that this will unneces-
sarily increase the number of appeals which SSA files in the
Supreme Court and will result in claimants and recipients being
denied the benefit of helpful court decisions for many months, in
some cases over a year. We recommend that this language be
deleted from the bill. If substitute language is required, we
recommend a provision that SSA is obligated to implement the
court's order unless it seeks and obtains a stay from either that
court or the Supreme Court, as provided for in Federal Rules of
Appellate Procedures 41(b) and Supreme Court Rule 44.

Subject to the same types of concerns raised above with
regard to H.R. 4170, we also endorse the acquiescence reguirement
of 8. 476, However, we disagree strongly with the language
contained in the v;rsion of S. 476 presented to the full Senate
in November 1983. In that version, if the Secretary wished to
ignore a circuit court decision, all she would have to do is
notify the Congress and publish the fact in the Federal Register.
While language was included which indicated that nothing in the
provision was intended to preclude courts from requiring the
Secretary to-follow the ¢ircuit precedent, it is absurd that
disabled people, often indigent and unrepresenteé, should be
expected to sue the Secretary again and again in federal court in
order to require her to follow an earlier decision of the circuit
court of appeals for that circuit. This will simply perpetuate
the injustices which currently exist for those without the econ-

omic, emotional or physical Qherewlthal or without the knowledge

that SSA treated them illegally who do not appeal to federal
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court. In other words, "justice" at the SSA administrative level
will not be the same as that meted out by a district court in the
circuit., As the Ways and Means Committee has stated:

The committee can find no reason grounded in

sensible public policy to force beneficiaries

to sue in order to obtain what has been

declared by the Federal court as justice in a

particular area, Such a policy creates a

wholly undesirable distinction between those

beneficiaries with the resources and forti-

tude to pursue their claims, and those who

accept the government's original denial in

good faith or because they lack the means to

appeal their case. 13 '

We thercfore recommend that the Committee adopt either the
language in H.R., 4170 or in the original version of S. 476,
subject to the amendments noted above.

c. SSA should be specifically required by statute to issue
regulations governing the use and monitoring of consul-
tative examinations (CE).

Section 304 of PL 96~265, the Social Security Amendments of
1980, provided that the Secretary of HHS "shall promulgate regu-
lations specifying, in such detail as he deems appropriate,
performance standards and administrative requirements and proce-
dures to be followed in performing the disability determination
function in order to assure effective and uniform administration
of the disability insurance program throughout the United
States," When SSA issued proposed regulations governing the
federal-state agency relationship, it did not mention consulta-
tive examiations or set standards for their utilization. This is

do despite the substantial administrative costs incurred in pay-

13. "Report of the Committee on Ways and Means, U.S. House of
Representatives on H.R. 4170," Report No. 98-432, Vol. I, p. 431.
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ing for CEs, over $137 million in 1981 alone.l4 (As the number
of CDI reviews increased ineach of the last two years, it is
likely that this figure grew substantislly in 1982 and 1983).

The problems with the CE process have been documented at
numerous earlier hearings before the Ways and Means Committee,
including those focusing solely on the volume provider CE prob-
lems. We are aware that S5A has prepared a sheet which describes
in éeqeral terms administrative actions it has taken in this
area. While it is not possible for us to tell from the sheet
whether SSA has made significant changes, the calls to our of-
fices regarding the poor quality of CE decisions have not been
reduced. Further, there is no.mention of the 1ssuan te of regula-
tions.

We are aware of lawsuits being filed against HHS, state
agencies and CEs by the surviving spouses of disabled workers who
died shortly after a CE said they were not disabled and SSA
terminated their benefits. It is unfortunate that such suits
must be filed, particularly for the disabled worker who cannot
regain his life, but if SSA does not regulate this area and
improve the quality of CE evaluations it is reasonable to
expect that the litigation in this area will increase.

We support the language included in H.R. 4170 requiring SSA

to issue regulations on the CE issue.

14. Statement of Sandy Crank, Associate Commissioner for Opera-
tional Policy and Procedures, Social Security Administration,
"volume Providers of Medical Examinations for Social Security
Disbility Programs," Ways and Means Committee, Serial 97-27, p.

22 (September 21, 1981).



267

D. Face~to~face interviews at the reconsideration level of
the review: SSA's actions with regard to SSI.

Currently, when disabled SSI reciplents receive a notice of
termination, they are entitled to appeal directly to the ALJ
level and to receive benefits pending appeal at that level.
Unlike DI cases, there is no intermediate "reconsideration level"
of review. 1In PL 97-455, Congress required the Secretary to
install face-to-face interviews at the reconsideration level in
DI cases. In her proposed rules establishing this process, the
Secretary has stated that she intends to create the same brocess
for SSI disability cases. 48 Federal Register 36831 et seq.
(August 15, 1983). This might be tolerable, except that the
Secretary has also decided to pay benefits only through this new
reconsideration level in SSI cases, rather than through the ALJ
appeal.

Unfortunately, while benefits pending appeal are constitu-
tionally mandated in welfare programs, see Goldberg w. Kelly, 397
U.S. 254 (1970), this requirement has never been codified for SSI
purposes. The requirement currently exists only in the SSA
regulations governing SSI. Both S. 476 and H.R. 4170 contain a
provision which will require SSA to pay S8SI (and DI) benefits
through the ALJ level. We strongly endorse this proposal.

Policy reasons dictate against the Secretary's proposal to
pay SSI benefits only through reconsideration. The new face-to-
face hearing process suffers from numerous deficiencies which
render it inadequate to provide the due péocess prior hearing
mandated by Goldberg. For example: (1) 8SA will not permit the

beneficiary to subpoena witnesses at the reconsideration level.
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48 Ped. Reg. 36835. In Goldberg v. Eelly, 397 U.S8. at 270
(1970), the Supreme Court specifically held that due process
requires that welfare recipients 'must.. + « be given an opportu~
nity to confront and cross-examine the witnesses relied upon by
the defendant." (2) SSA supervisors, not present at the hearing,
will be permitted to reverse the hearing officer's decision
before it is issued, (3) The hearing officer will be permitted
to rely upon hidden witnesses, by consulting with "experts" by
telephone but not jinforming the beneficiary. '(4) 8SA does not
intend to provide reasonable access to the case file prior to the
hearing. (5) The summary of the evidence which will be included
in the decision will be prepared before the hearing by someone
other than the hearing officer, raising the likelihood that the
hearing officer will not carefully review the evidence. This
possibility is increased by the short time periods permitted for
each case by ssa. 15

After the comment period had expired on the proposed regula-
tions for implementation of face-to-face interviews at the recon-
sideration level, Commissioner McSteen informed the states that
they, not SSA, would conduct these interviews. Despite this
radical change, SSA does not intend to issue new proposed rules,
Instead, pursuant to an opinion from its Office of General Coun-
sel, SSA plans to issue the final regulations shortly, without
the benefit of public comment on the critical state procedural
issues. We urge this Committee to investigate this matter and to

request the Secretary to delay issuance of final regulations

15. Items (2) through (5) are derived from materials obtained
from SSA through the Freedom of Information Act. We will be
happy to submit documentation upon request, :
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until she has properly sought and obtained public comment on the

state procedural issues.

II1I. SECRETARY HECKLER'S JUNE 1983 PROPOSALS DID NOT ADDRESS THE
PROBLEMS FACED BY MOST DISABILITY BENEFICIARIES SUBJECTED TO

CDI REVIEW.
The following is a brief discussion of each of Secretary

Heckler's recent proposals along with our concerns about each.

A. SSA has identified new categories of "permanently

disabled" individuals who, by virtue of this
recategorization, will be exempt ‘from CDI review.

We welcome any effort to identify more disabilities as
pernanently disabling. However, it is very important that the
Congress focus on the types of impairments which SSA began in
June 1983, for the very first time, to identify as permanently
disabling. The additions to the list includesl®

* Ischemic heart disease with chest pain of cardiac origin

* parkinsonian syndrome, with disturbance of movement, gait,
or station as required by the applicable listing (at any
age, not just over age 59)

* Anterior poliomyelitis, with interference in swallowing,
breathing, speech, or motor function as described in the
applicable listing (at any age, not just over age 59)

* Chronic brain syndrome (organic brain syndrome) with

manifestations as required by the applicable listing

16, Source: "Emergency DI/SSI Instructions,” 0C-83-145 (1027),
1T-159-83, June 11, 1983 ("corrected copy").

b
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* Functional psychotic disorders if institutionalized in a
licensed mental hospital for past 12 months without releases
that would indicate improvement
* Mental retardation, with IQ of 60 to 69 and another physical
or mental impairment
It is troubling to imagine that anyone, much less SSA, had
difficulty in determining that these impairments were permanently
disabling. Yet, from March 1981 through May 1983, SSA reviewed
the cases of individuals with exactly these impairments and, we
believe, terminated many of their cases. Given this SSA action
8o late in the review process, SSA should be required to go back
and review the casés of recipients whose benefits were terminated
who suffer from impairments just added to this list. As noted
earlier, this category has the benefit of a medical improvement
standard not available to the vast majority of OASDI and SSI
beneficiaries. If they had originally been in that category, in
all likelihood, their benefits would still be being paid. But,
those who did not have the benefit of the medical improvemennt
standard were often told instead that their impairments were "not
severe.," These cases that were terminated should be reviewed
immediately and benefits should be reinstated.

B. SSA will propose legislation that benefits be continued

" through the reconsideraiton level of review and that
SSA will be required to review state agency decisions
denying benefits as well as allowing benefits.

The problems with providng aid pending only through the

reconsideration level are discussed earlier in our testimony.

Further, while the terms of PL 97-455 are temporary, this propo-

. .
sal represents a cut from the current payment scheme.
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We agree that it would be helpful for S8A to ceview state
agency denials as well as allowances., It is our understanding
that SSA is already doing that to some extent. This proposal was
first made one year earlier at the Social Security Subcommittee

of Ways and Means' hearing on March 16, 1982, by then-Commis-

sioner Svahn,

C. SSA will "study" whether changes should be made with
regard to evaluation of severity of impairment and
possible use of a medical improvement standard.

These issues are discussed earlier in our statement. The
time for "study" of these issues was exhausted long before June
1983. SSA has been involved in litigation on these issues and
has lobbied the Congress with regard to various formulations of
solutions. In addition, it has ongoing familiarity with the
"medical improvement" standards. The Committee should adopt the

provisions of H.R. 4170.

D. SSA will no longer rely upon the computer “profile"l
currently used to identify cases for CDI review and
will instead use a random sample.

We believe that in June 1983, eliminating the profile was a
hollow gesture. The profile was weighted for younger workers
with high earnings before they were disabled. As a result, after
over two years of use, it had generally already exhausted its
usefulness. While SSA pointed out that the profile weighed
factors such as age and previous earnings and therefore would

continue to move up the age and down the earnings scales, they

were not able to state how many people would benefit from the
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shift. Over two years into the process, there probably was no
difference between the profile and a random sanmple.
E. SSA will "pause" CDI review of 135,000 people who

suffer "functional psychotic disorders" while SSA
reviews the standards it has been utilizing in these

cases.

A moratorium or pause on the CDI reviews of mentally
impaired individuals' cases makes sense if one looks at the 50%
appeal rate to the ALJ level in the first year of the CDIs., We
assume that his rate was 80 low not because SSA was accurately
deciding cases but because confused people; largely with mental
impairments, were not protecting their right to appeal. Recent
court decisions requiring SSA to reopen decisions where mentally
impaired individuals failed to appeal suppoft this analysis.17

The Secretary's proposal raised two concerns. First, it
seems inappropriate to distinguish among the mentally impaired.'
Further, as a practical matter, if SSA's decisions as to who will
be entitled to a "pause" are based upon its often poorly devel-
oped records, SSA is likely to deny a pause where it should be
granted.

Second, we are concerned that any pause or moratorium for
the mentally impaired not simply result in more physically im-
paired people's cases being rushed through the CDI process. It
would be helpful if SSA simply reduced the overall number of CDIs

which it expects to complete this year.

17, Ssee, for example, Penner v. Schweiker, No. 82-5337 (3d Cir.
February 28, 1983); Kapp Y. Schweiker, 556 F. Supp. 10 (N.D. Cal.
1981); Brittingham wv. Schwiker, No. 82-4632 (E.D. Pa. February 7,
1983).
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IVv. THE COSTS OF H.R. 4170 OR S. 476 ARE WITHIN THE RESERVES
AVAILABLE TO THE DI TRUST FUND.

We are well aware of the concern this Committee has ex-
pressed about the costs of the disability reform legislation. We
are all as citizens concerned with the solvency of the Social
Security trust funds, We would make several observations, how-
ever, about the cost of disability reform legislation.

1, While we all concede eliminating some of the inequities
in the disability determination process and improving the stan-
dards for determining disability will cost money, the amount that
S. 476 or H.R. 4170 will cost over the next five years varies
greatly depending upon the estimator. The Social Security actu-
aries estimate that Title IX of H.R. 4170, if enacted on January
1, 1984, would cost $4.1 billion over the next five years. The
total cost includes $2.6 billion in DI trust fund expenditures
and $1.5 billion in added costs to Medicare, SSI and Medicaid.
The CBO estimators calculate a total cost of $1.5 billion over
the same five-year period, consisting of $l1.1 billion in DI trust
fund costs and about $400 million for other related programs.

The major areas of difference between the two are the estimates
of cost for the new medical improvement standard, which CBO
estimates will cost $ljbillion less than SSA does, and the impact
_of the legislation on administrative costs, which CBO estimates
to be about $300 to $400 million less than the SSA figures. CBO
assumes there will be fewer CDI reviews in future years, result-
ing in less frequent application of the medical improvement

standard. CBO also assumes that the face-to-~face hearing at the
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initial level of CDI review will result in fewer appeals to the
ALJs so that administrative costs will not increase as substan-
tially. These are certainly reasonable assumptions. CBO has had
a creditable track record over the past eight to nine years, as
does SSA, of course. We do not know which of the estimates will
turn out to be closer to reality. But, we submit, there is no
particular reason this Committee should automatically elect the
SSA cost estimates over those of CBO. (Similar differences in
estimates exist with respect to S. 476.)

2, In developing its proposals, the Ways and Means Commit-
tee exercised extreme care to assure that the total costs of the
bill, using the actuaries' estimates, did not result in balances
in the DI/OASI trust funds dropping below the 15 percent level.
Provisions of major importance to the disabled, including those
dealing with severity of impairment, pain and face-to-face inter-
views, were deleted or significantly modified to keep the bill
within available balances. The House bill is fiscally respon-
sible.

3. The savings to the DI trust fund since the beginning of
the CDI process in March of 1981 have far exceeded the estimates
of savings developed by the Reagan Administration when it first
came into office. The famous Stockman bluebook of April 1981,
containing revisions to the Carter budgeté/projected savings to
the DI trust fund of $750 million from "improved administration®
- over the period FY 1981 to 1983, In July of 1981 the trustees'
report projected the DI trust fund costs incorporating the "im-

proved administration" standard. According to the trustees, "the
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(DI) recovery rates were assumed to be 20 percent higher thah
those of the period (1976 to 1979), thereby allowing for the
assumed effect of the disability amendments of 1980." 1In fact,
the "recovery" or termination rate as a result of CDI reviews
turned out to be 47 percent in FY 1981, 45 percent in FY 1982 and
43 percent in the first three quarters of FY 1983, The termina-
tion rates can be believed only if one is willing to accept an
error rate in the DI program approaching 50 percent, meaning that
almost one of every two persons on the DI rolls is there improp~
erly. Objective observers reject the conclusion.

In their 1981 report the trustees also made the following
reasonable assumption about the initial award rates. They said,
"Although disability awards declined by approximately 5 percent
during 1980, age-sex specific incidence rates were assumed to
increase over the period 1981-2000 to a level about 15 percent
higher than the average for 1978-80 and to remain constant there-
after." In fact, in 1981 and 1982, initial awards continued to
decline to from 4.1 awards per 1,000 insured workers in 1980 to
3.6 awards per 1,000 insured workers in 1981 and 3.0 in 1982,
historic lows in both years.

We now have the actual expenditures for FY 1981, 1982 and
1983y and can compare the Stockman-Trustees estimates with the
actuals. Rather than $750 million in savings (after adjusting
for the cost effect of legislation not anticipated in the trus-
tees' report), the DI trust fund experienced reduced expenditures

totaling $3.4 billion for those three years, more than four times
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the amount of savings expected.18 Concomitant savings to Medi~
care, Medicaid and 881 were also achieved. The difference of
,s’%billion in unanticipated savings in the period 1981 through
19 Aequ:!guZhe additional costs of H.R. 3755 over the next five
years even using the higher SSA estimates. The point we are
making is that disability insurance recipients have been grie-
vously and in many cases permanently damaged by the heavy-handed
and illegal application of the CDI reviews. Savings were
achieved by violating the DI statute and SSA's own regulations.
It is equitable that in a rough way a portion of the money
illegally taken from DI beneficiaries be returned over the next

five years through a more reasonable administration of the disa-

bility statute.

18.“_§he details of the estimate of savings are as follows:

Trustees' Report
7/2/81 II B Est,. Actual DI
Qutlays = Difference

Fiscal Year of DI Outlays
(Dollars in millions)
1981 17,547 17,280 - 267
1982 19,235 18,035 -1,200
1983 20,616 18,279 =2,3317
Total Difference -3,804

Note: The Trustees' Report estimates do not include the savings
to the DI program resulting from the Omnibus Budget Reconcilia-
tion Act of 1981 (PL 97-123, December 29, 1981) and the Social
Security Amendments of 1983 (PL 98~21, April 20, 1983). These
savings are estimated to be about $400 to 500 million in 1982 and
1983. These are partially offset by the cost of the extension of
benefits through ALJ review (about $100 million) in PL 97-455
(January 12, 1983). On a net basis, therefore, the legislative
changes reduce the savings resulting from the CDI reviews and the
tightened eligibility requirements for initial applicants by

about $400 million.
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CONCLUSION

The problems in the federal disability programs are serious
and extensive. H.R. 4170 or 5. 476 with modifications, if en-
acted, will remedy the most grievous of these problems. We urge
this Committee to act quickly to bring one of these hills to the
floor for full Senate consideration.

Thank you for providing us with this opportunity to testify.
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Mr. ManNEs. This morning, there was some discussion about the
disability insurance program being a runaway program and the -
costs having escalated beyond all anticipated levels. I think it's
maybe more useful, rather than looking at the dollars of the pro-
gram, to look at the number of people who come on the rolls, and
trying to assess whether in those terms the &rogram is a runaway.

If you go back to 19756—and using the staff document put out by
the Finance Committee called staff data and materials relating to
the social security disability (?rofgram—-in 1975, according to table
4, there were 7.1 awards made for every 1,000 insured persons in
insured status. In that year, 7.1 per thousand went on the rolls.
That was the high point in the disability insurance program of new
awards. In 1976, 1977, 1978, the number of new awards started
dropping. And by the time that Congress had enacted legislation to
try to deal with problems they thought were existing in the pro-
gram, the program was fairly well under control. By 1980, the
number of new awards had dropped from 7.1 to 4.1 per thousand 5
years earlier.

The legislation the Congress enacted and the way it was imple-
mented had simply accelerated a process which was going on prior
to the enactment of the 1980 amendments. By 1982, the number of
new awards has dropped to 3.0. I understand that it has crept up in
the first half of 1983, but it is still at a historically low level.

Another statement that was made this morning was about in pe-
riods of economic difficulty, people search out the disability pro-
grams and try to get on the rolls. In 1982, a year in which there
was a great deal of economic difficulty, the number of new applica-
tions for disability was 160,000 fewer than in 1981, and over
260,000 fewer than in 1980. Slightly over 1 million people applied
for disability insurance in 1982, a period when unemployment
reached double-digit numbers.

I think it's clear that there is little relationship between the
status of the economy and the numbers who apﬁly for disability.

This morning you requested information about how much money
has been saved in the disability program as a result of the CDI's. I
tried to do my own calculation in advance of your question, and the
information appears in the last few pages of my testimony, and 1
would like to read it.

The savings to the DI trust fund since the beginning of the CDI
process in March 1981 have far exceeded the estimates of savings
develo by the Reagan administration when it first came into
office. The famous Stockman blue book of April 1982 containing re-
visions to the Carter budget projected savings to the DI trust fund
of $750 million from improved administration over the period
1981—fiscal years 1981 through 1983. In July 1981, the trustees’
report on the DI trust fund projected the trust fund costs incorpo-
rating this improved administration standard. According to the
trustees who assumed recovery rates of 20 percent higher than
those in the period 1976 to 1979, thereby allowing for the assumed
effect of the disability amendments of 1980, and allowing for some
increase in new awards, which they felt would turn around and
start upward starting in 1980, they projected costs of $17.5 billion,
$19.2 billion in 1982, and $20.6 billion in 1983.
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In fact, over those 8 years, the cumulative costs, using the actual
data from the Treasury statements, turned out to be $3.8 billion
less than the trustees assumed in 1981. And that $3.8 billion is
after taking out $760 million for their assumed effect of the disabil-
ity amendments of 1980. -

It's clear that this savings was achieved not by adhering to the
- reasonable assumptions that the trustees made in 1981 of a 20-per-
cent termination or recovery rate, as they call it, and slight in-
creases in initial allowances, but rather through a 47-percent ter-
mination rate in 1981, 46 percent in 1982, and 45 percent in 19883.

What those termination rates in those years imply is that the
Social Security Administration was in error in almost one out of
every two awards it made in prior years. An error rate of almost 50
percent in a program as respected as the Social Security Adminis-
tration programs have been over the past years is not to be accept-
%d. Respected observers object that that is a natural or reliable

re.
e courts have also, as has been discussed this morning, have
found that the social security has violated the law and its own reg-
ulations in the way it has igplied the CDI's. In the case in whic
we were involved with in Minnesota—the Mental Health Associ-
ation of Minnesota versus Heckler—the courts gave us authority to
oversee the implementation of the court’s order putting back on
the rolls the mentally disabled persons who had been terminated
from that March 1981 to December 1983,

We have monitored that process. So far of 4,000 re-reviews of
mentally disabled persons terminated in that Eeriod, 53 percent
have been put back on the rolls by DDS by the review process.
These are of the 4,000 who had been terminated and had never ap-
pealed. Under the court’s orders, %ersons who had completed their
appeal process were not part of the Minnesota class. Although of
those 4,000 who were terminated, over 50 percent were now found
using what the court required and found to be improperly termi-

nated.

We think that probably that number should be higher. We are
working with the Social Security Administration on their proce-
dures in reviewing some of these cases.

But it is a startling reversal in the Minnesota case. We don’t
know exactly how many mentally disabled people will be affected
ultimately by the Minnesota decision, upward of 10,000, which
means that if current figures hold, 5,000 to 6,000 of those would be -
put back on the rolls.

A final point I will make about the cost estimates that have been
offered for both S. 476 and the House reported legislation, title 9 of
H.R. 4170. The SSA numbers bounce around ;]luite vigorously. The
last figures that were made public had a total cost of $4.1 billion
over the next 5 years, $2.6 billion of that coming out of the DI trust
fund and about $1.5 billion out of the collateral programs—medi-
care, medicaid and SSI. ;

Today they came in with a figure of $6 billion, and we have not
had time to look at it. But the numbers change rapidly, regularly,
and th%rBseem only to change in one direction. -

The CBO estimates are that the title 9 of H.R. 4170 would cost
$1.5 million, and that also includes the collateral costs of medicare,

81-964 O—84—-18
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}nec(llicaid, and SSI. They assume a $1.1 billion cost to tne DI trust
und.

The differences are primarily in the assumptions that are made
on which the cost estimates are based. The CBO assumes that if
there is a face-to-face hearing at the initial level there will be
fewer appeals than does SSA, and that the administrative costs
will be substantially lower.

CBO also assumes that the medical improvement standard will
not be aprlied to as many people because the CDI's will drop off,
the number of CDI's will drop off in future years. These are cer-
tainly reasonable assumptions if SSA, as they testified this morn-
ing, are about two-thirds of the way throu‘gh the first round of
CDI’s. It is not likely that they are going to find a large number of
additional people in the next round that they need to review. And
the application of the medical improvement standard should not
have the affect that the social security actuaries anticipate.

But taking either the CBO estimates or the SSA estimates of the
future costs, I submit to you that the savings to date in the range
of $3 billion from the improper and illegal implementation of the
1980 amendments more than cavers the future year costs over the
next 5 years, cost of H.R. 4170. And in a rough way, it is equitable
to give back, to return to the people who have been ﬁrievously and
})ermanently damaged some portion of the money that was taken
rom them through the improper administration of the program.

Thank you. -

Senator HeiNz. Thank you, Mr. Manes.
I have got a few questions. Dr. Flemming, both you and Ms.

Garvin spoke quite eloquently on behalf of the House, and to a sim-

ilar, slightly more modest, extent the Senate bill. Of all the provi-

s@ong in those two bills, though, what is the most important provi-
sion’ '

Dr. FLemMING. Well, from our point of view we feel that the pro-
visions dealing with the standard of review are very important. For
example, we feel strongly that specific language should be incor

sd~in the law stating that before a person’s disability benefits
can be terminated, there must be clear and convincing evidence
that there has been significant medical improvement which en-
ables a person to perform substantial, gainful activity or pneumati-
cal evidence and a new assessment of residual functional capacity
must show that the person has benefited from advances in medical
or vocation therapy or technology which has resulted in an ability
to perform substantial, gainful activity. Or the prior decision was
clearly erroneous or fraudulently obtained or the person is current-
ly Kerforming substantial, gainful activity.

s a matter of principle, it seems to me that should be incorpo-
rated into law and become the directive to the SSA.

Senator HEiNz. What you' just quoted is what we, in short, under

the tyranny of the 5-minute rule, refer to as the medical improve-

ment standard.
Dr. FLEMMING. That’s right. .
Senator HEINz. Ms. Garvin,'I gather you ?'ree.
Ms. GARVIN. Yés; we agree. with the medical improvement and
also the moratorium on the mentally ill.
Dr. FLEMMING. Yes; we agree on that.



27

Also I might say, Mr. Chairman, we feel very strongly on the
multiple impairment issue. In other words, that we feel that an in-
dividual that suffers from two, three or four impairments which if
reviewed individually would not be disabled; that they nevertheless
be ‘¢xtremely disabled by their combined affects. We think that
standard ought to be embodied in the law.

We also feel keenly on this issue of payment of benefits during
appeal. It seems to me that that is just a part of due process. I just
can’'t understand the argument on that one. If you are going to
give persons the right of appeal, certainly while that right is being
pursued—right through to the end as far as I am concerned—they
should continue to be ¢on the rolls.

And I agree with what I gather was your position.

Senator HEINz. Unbiased.

Dr. FLemmiNg. Well, if they lose the appeal, I just think it is
cruel to go back and try to recapture that. I don’t think the Con-
gress should permit that.

Incidentally, I was very much interested in your comment on a
road show. If you launch one, I will be glad to join it.

Senatﬁlée Hicmz. Any other volunteers

ughter.

Senator HEINz. I think we just I&:t a crop.

Dr. Meyerson, both you and Ms. Garvin have indicated that a
moratorium on the mentally impaired and disabled is vital. You've
been working as gewrt of a work group convened by SSA. The idea
first came out of Secretary Heckler's initiative on June 7, as I rec-

ollect, of last year. Could you comment on the progress of the
and the.adequacy of the initiatives taken back in June 1983

oup,
g;' Secretary Heckler? .
Dr. MeveRrsoN. Yes, I would like to.
Senator HEINz. Perhaps you might start with the last part of

that question.
Dr N. It's perfectly clear that it is only because of pres-

sure brought about by public exposure of the excesses of SSA’s ad- .
ministration of this program and the light thrown on that by the
hearings you held, by the hearings that Congressman Pickle held.
It is only under that kind of pressure that the Secretary took any
action at all. The consortium of which I am part, and the American
Psychiatric Association is aalpart-—it includes the American Nurs-
ing Association, the National Association of Social Workers, Coun-
cil of State Commissioners of Mental Health and so forth—ap-
proached the Secre and medical staff of SSA within several
months of the onset of the CDI process—a full year before those
hearings were held—to bring home to them that we as caretakers,
if you will, of this population’s medical needs were seeing terrible
excesses and human tragedies. There was no response whatever. It
was only because of legislative pressure and then the court deci-
sions, the Fublic display of SSA’s failure to provide an adequate
standard of fair play, that caused the Secretary, I believe, to initi-
ate her moratorium and to start these work groups.

Now the work group of which I am a part has been devoted to
rewriting the standards—and I want to as precise as I can—
within the 1200 section of the medical impairment part of the regu-
lations. That’s the mentally impaired section.

p=d
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The goals of that should not be confused. All we are doing is at-
tempting to update, in the light of current psychiatric knowledﬁe
and understanding of the illnesses involved, the standards that the
Social Security Administration has embodied in their regulations.
As we have seen from past performance, standards, whatever they
are, can be effectively modified by a judicial climate which inter-
prets them, no matter how well written and how current or scien-
tific they may be, more or less strictly. That is true of an’ﬁ',I system;
not just the medical system, and that is what happened. There was
a misstatement of fact this morning. Our work group has finished
writing those standards. And APA has already stated its support
for them within the Social Security Administration. They are not
waiting for APA or AMA to approve of those standards. It's going
through their own—and I think appropriately—bureaucratic
review.

Whether the standards are adopted or not, without legislative
action, without the action of this committee in reporting out a bill,
we have 1grave reservations about the utility of any medical stand-
ard which can be as subverted as the current standards have been.
There's no guarantee that that won’t happen again unless there is
a change in legislation including medical efforts and provisions
:hat Dr. Flemming commented on in response to your last ques-

ion.

The medical improvement standard, in particular this morning,
was argued %gainst ll)fy the acting commissioner on the followin‘f
basis: She said, well, it you adopt a medical improvement standard,
then people you are reviewing who are already on the rolls will be
subject to that medical improvement standard, while people who
are coming up for a new assessment will not, and that represents
unfairness.

I'm not sure if that is true or not. It may be true, but clearly the
unfairness represented by such a problem is nowhere near the
magnitude of the unfairness that has already been incurred within
their administration of this program.

Secondly, if it does represent some kind of unfairness, it's not
that difficult to deal with administratively. One could, after all,
view these new psychiatric medical listings, as subject—as all the
medical listings ought to be—to continual review by scientific and
medical advisory bodies. That they stay the same for 10 or 15 years
is ludicrous. Heart disease, %sychiatric changes, the diagnosis and
treatment of rheumatoid arthritis all change over time and so the
listings should be regularly updated. The standards, while they
ma?i’}?nly occasionally regmre change, should be reviewed regular-
ly. That's not nearly as difficult or costly as the kind of cost that
has been visited upon the human beings subject to the current ad-
ministration of this program.

Senator- HEINz. Are you optimistic that your work group is going
to B:oduce something that is helpful?

. MEYERSON. We have.

Senator Heinz. We haven’t seen it.

Dr. MEeyErRsoN. The work of the group was finished about 5 or 6
weeks ago. The document was distributed in a final draft form to
the membership approximately a month ago. As of about 3 weeks
ago, I spoke to the chairman of the group, John Hamilton, working
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for SSA on this project, and he said that there were few substan-
tive changes, and that the document is now going through the
Social Securfty’s own administrative procedures. Their attorneys
were loo at it and so forth. :

Senator HeiNnz. OMB is looking at it?

Dr. MeversoN. Right. But it’s out of our hands at this point. We
feel it's reasonably medically sog)histicated, and is improved in lan-
guage, and criteria over the past, both as an instrument for——

Senator HEiNz. Maybe I missed something, but why isn’t it that
the good news ever leaks?

Dr. MEYERSON. I’'m not sure how good a news it is. As I say, with-
out legislative action to make sure that they maintain a kind of
uniform application of those standards they could be perverted

again. v

Senator HeiNz. Dr. Meyerson, thank you.

. N. Thank you.

Senator HEINz. Mr. Manes, you provided us with some eloquent
and fascinating testimony here. But I do have one question for you
regarding your interesting argument that the 47-percent termina-
tion rate suggests that one out of every two decisions are in error,
which seems impossible for any Government agency. Yet the fig-
ures provided from the blue book do not entirely contradict a one-
in-two error rate. The 7.1 awards per 1,000 in 1975, versus the 8
awards per 1,000 in 1982, which you quoted.

\glg can't someone say that those award incidence numbers
indeed prove the point that you say is wrong? That there cannot
possibly be a 1-in-2 error rate.

Mr. Kdmns The proof has been in the court actions that have
almost uniformly found SSA not ﬁroperly applying its own rules,
its own regulations, in assessing the people wio they are now re-
viewing. .

Senator HeINz. But why should there be a drop from 7.1 awards

r 1,000 to 4.1 awards per 1,000 in 1980, and 3 awards per 1,000 in

982? Four point one was during the last year of the Carter admin-
istration. Three point zero.was 2 years into the Reagan administra-
tion. Either way its a very significant—nearly a 50-percent cut
since 1975. Were there some unusual circumstances in and around
1975 or were the unusual circumstances that peogle were being
willy-nilly put on the rolls? There has got to be an objective answer
here to a statistical guestion.

* Mr. MANEs. I can’t tell you what the—there is a general sense
that there was a loosening in the mid-1970’s for a short time and it
tightened up in the late 1970’s and early 1980’s. And that may

have resulted in the increase in the——
Senator HEINz. Is there anybody else that would like to answer

that question?
Ms. SWEENEY. As a practical matter, Mr. Heinz, I think——

Senator HeiNz. Would you identify yourself?
Ms. SWEENEY. I'm sorry. My name is Eileen Sweeney. I'm an at-

- torney at the National Senior Citizens Law Center. And I think as
a practical matter there has been a concern for a long time about
what has been happening at the initial denial level in social secu-
rity. In fact, since the late 1970's—1975, 1976 and on—there has
been a concern that people who were entitled to benefits were
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being cut off the rolls. The figures now, I think—the 8 are probably
the 1ncorrect figures. The 7-percent figure may be high. But, in
fact, it's grobably a more accurate one.

There has been testimony: before this committee and before the
Ways and Means Committee since the middle of the 1970’s about
the Yroblem of people being denied benefits. I think that all the
problems that you see for termination cases are, with the exception
of medical improvement, identical for the people who are being
denied at the initial level. '

Senator HEiNz. I know Dr. Flemming is about to say something,
but I want to just pursue something here.

Do you happen to know what the award levels were pre-1975?

Ms. SWEENEY. I can provide that to you.

Senator HEiNz. My recollection is that they were a lot lower
than 7.0. My further recollection is that when I was a Member of
the House of Representatives I remember being up in Pittsburgh
and finding much to my astonishment an advertisement on televi-
sion, informing people of the availability of disability benefits. I
think the advertisements were initiated in either 1972 or 1973 by
virtue of some kind of a decision—I think a judicial one—that
found not enough people knew about the social security disability
insurance program. And as a result, there had to be an affirmative
action on the part of government to let people know about it. Now
I'm not sure if my recollection is correct, but statistically it looks
like I'm not far off because for many years the awards for 1,000
were fluctuated around about 5.0. And then they started climbing
very dramatically in 1972, which is about when I remember seeing
that ad. That was when Elliot Richardson was at HHS. .

Dr. FLEMMING. I can tell you about that.

Senator HEINz. You are surely the expert. I should have turned
to you long ago. ‘

r. FLEMMING. I was the commissioner on aging at that time and
we did have a nationwide program which we identified as SSI alert. -
We were out trying to find the older person and the disabled, the
blind, who were isolated cut off from life, who knew nothing about

+

these programs. And we were trying to find them and tell them

about 1t.
Senator HeINz. I thought we would get to the right answer to the

question eventually. ‘

Dr. FLEMMING. Well, my reaction to this drop is that we
shouldn’t take any pride in that drop. First of all, the evidence is
overwhelming here that a great many people have been cut off
these rolls who should have never been cut off the rolls. They
should still be on the rolls.

The second thing is that we have still got millions of peo;i}e out
in the country who are entitled to disability benefits, but who are
isolated and cut off and who know nothing about it. In the last
social security legislation there was inserted by the initiative of
this ‘committee a provision directing the Secretary of Health and
Human Services to do more about alerting people to SSI, for exam-
ple. And the disability part of SSI is a veri;, very important part of
it. And SOS is %?ing to come in back of that, and we are working
with the Red Cross and other on;ganizations. We are going to
launch another SSI alert to try to find these people and get them
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on the rolls. That at’lifvure ought to be built up. We ought not to take
any pride in it at all.

nator HeiNz. Arthur, I think it's important to state for the
record that these figures are people who are in an insured, em-
ployed status. In both the 1977 and 1983 social security amend-
ments have increased the number of covered quarters to achieve
el.iability, and I suspect part of the drop since 1975 is attributable
to the more restrictive eligibility re%uirements for social security. I
would suspect that with respect to the SSI program it is not so tied
that you ht see a somewhat different trend. I just wanted to
make clear that these numbers have built into them those tighter
el' bilit r::togictions. With respect to the SSI program, I make no
c w ver.

Senator Pryor. |
Senator PrYor. I have one question, John. Thank you.

Senator HeiNz. By the way, your Governor is here.

Senator PrYor. Qur Governor is here and I wanted to be here
when he came. And I have got to go make a little talk downstairs,
but I will be back in a few minutes.

Senator HEINz. I was ready to turn the gavel over to you.

Senator PrYor. Oh, I would be scared to death to have the gavel
of this committee.

Senator HEINZ. On second thought, so would I.

Senator PrYor. Dr. Flemming, one question. You are a great au-
thority, I think, on the whole social security system and the trust
fund, et cetera. What if we had a pro similar to the Levin-
Cohen bill we have talked about today or something of that nature,
what would this do in your opinion to the social security trust

Dr. FLemMiNG. Well, I have been listening to the debates that
have been taking Qlace on the cost figures. :

Senator PrRYOR. Yes, sir.
Dr. Now I don’t have available any independent

means of developing the cost figures. But my impression is that the
cost figures submitted by the administration are high. I don’t know
whether the cost figures submitted by the Congressional Budget
Office would be regarded as low, but probably we could say that
the cost figures may be somewhere in between there.

itl dgn’t it would have any serious impact on the trust fund
situation.

Senator PrYOR. I see. '
FLemMMING. My feeling is that whatever the legitimate cost

Dr .
figure is, we should confront it in the interest of operating a
system in a fair manner and a manner that accords with our con-
cepts of due process because that’s a legitimate expense. And we
should incur it in the interest of getting across to our people the
fact that we have the capability as a nation of taking a social in-
surance program and administering it in a fair, equitable manner.
Senator Pryor. Thank you very much.
Senator HEiNz. I've got one last quick question. I hope it will be
uick. If it can’t be answered quickly, we are going to have to put
it in the record. The question is for Mr. Manes. There is an asser-
tion on the part of the administration, that when people are strick-
en from the disability rolls there is a terrific savings to society, the
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largest part of which is a budget savings to the disability insurance
trust fund. My question is whether it is true the taxpayers really
save any money? Not just the Federal taxpayers. We have a lot of
taxpayers. They pay State taxes; they pay local taxes. And a sub-
sidiary question is when you go into any major metropolitan area—
sometimes not too major—you will see some sadly deranged people
who we now describe today as “street people” who are absolutely
tragic cases. They have no place to go. They are clearly out of their
minds. And I've only seen these people since this continuing dis-
ability investigation started. Is there a connection?

Mr. ManEes. Undoubtedly, there is. In terms of your question
about is there a savings, in dollars terms? Unfortunately, I think
we must say there are savings. There are many of these people
who fall through the system, who fall out of the system, who do not
end up on local or State welfare programs. They are somewhere
out there fendin‘ﬁnforu themselves as best they can. And for them
society is expending in terms of dollars no money. But in human
costs, there is a great deal that we are losing.

Senator HEINZ. Let me ask Dr. MeKerson. Particularly with re-
spect to the mentally impaired, of the nearly 30 percent of the
people who have been cut off, how many of them end up in State
mental institutions? Also, what’s the difference in cost between the
$3,000 or $4,000 in Federal Government payments per year and to
a disability recipient and how much it costs the taxpayer to pay for
someone’s stay in a State mental institution.

Dr. MevERsON. By the way, if you look at a State mental institu-
tion, you are looking at a somewhat lower cost than is probably the
case among most ngthese folks. A great many of them are being
hospitalized at a much hi%ler frequency than otherwise because of
the lack of stability, and the difficulty in making the transition be-
tween being on SSDI and its supports and attempting to get on wel-
fare and other forms of medical insurance and so forth.

A State hospital, in New York costs about $80 to $90 a day. How-
. ever, as you know, State hospitals ain’t what they used to be, and

they are not taking the volume of patients that they used to take.
They are not keteas ng patients for a long time. So most of these pa-
tients are hospitalized at a rate somewhere between $400 and $700
?er day in general psychiatric hospital units for a week to 10 days
or evaluation before they go to the State hospital. Just the evalua-
tion period is going to cost as much as a Xear on one of these pro-
grams, The human cost, as has been said, is horrendous. I'm not
sure that Mr. Manes is correct, that there is an actual saving. I
don'’t think anybody has done that kind of computation.

If there is, it’s at tremendous human cost. The reason I'm not
sure is because certainly among the mentally ill, the programs for
the homeless are costing the taxpayer money. The’ general hospi-
tal’s hospitalization are costing the taxpayer money. The need for
transitional livin%‘arrangements which have more protection and
more support in them cost the taxpayers money. As you suggested,
State hospitalization for a year or two costs the taxpayer a hell of a
lot more money than maintaining somebody in the community on
one of these (rx;)ﬁrams

So all an while the final answer, I don’t believe, is in—
maybe it is, but I haven’t heard it—clearly the Government has
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not demonstrated an overall saving to the individual taxpayer. I
don’t think many of us have noticed it if that has been the case.
Senator Heinz. If you drive into the Capital from almost any
point of the compass at 6 a.m. in the morninﬁ, you will see people
aal?eep on grates. Are any of those people people who have been cut
o
Dr. MEYERSON. Yes.
Senator HeiNz. Mentally impaired people who have been cut off.
_ Dr. MeyERsoN. The estimates in New York are that the homeless .
, are 80,000. The estimate of the mentally ill among the homeless
has varied etween 80 and 60 percent, depending on the surveys.
Let's take a conservative figure, 30 percent. At least one-third of
those from two surveys that have been done—small surveys done
by the commissioner of mental health in New York, the one that
Jack Weinsteen cited in his decision in New York—is that a signifi-
cant percentage of those people are those who have been thrown
off the rolls, and simply can’t cope with either the appeals process
or finding some other means of public support. They don’t even
wind up on welfare. They wind up sleeging on grates or in the

subway or in somebod{’s parking lot or whatever.
. I just wanted to add that one of the costs that I

Ms. SWEENEY boJ

don’t think anybody is thinking about yet is that there are now
starting to be a number of tort actions, constitutional tort actions
and Federal Tort Claim Act suits, filed against the Social Security
Administration and the Federal Government because people have
died because there have been negliient actions in ple having
electroshock treatment again when they didn’t need it, because ex-
aminers have ignored treating physicians' reports. And the cost to
. the Federal Government of those t; of law suits should be fac-
tored in in terms of whether the Government wants to continue
with these types of practices. The costs are going to continue to get
hi%l;er if they continue to do it.

~ . MEYERSON. I think the mental health law project has said
there are as many as 18,000 individuals ready to sue or are in the
act of s%e 2 ii:l Security Administration. That's a big «ost.

2. .

Senator-
Arthur, we have a few other witnesses. Do you have a point you

—need to make?
- Dr. FLEMMING. I just wanted to say that I appreciate your line of
questioning because the whole social secu ‘t{ conceft was accepted
by this country in the interest of making it possible for people to
deal with the and vicissitudes of life. And when we arbi-
trarily cut people out of this social insurance, we pay a penalty.
Not only from a dollars and cents point of view, but from many
other Koints of view. And we cease to move toward the objective of
the whole social insurance program; namely, to help people deal
with these hazards and vicissitudes. And when we do it in an arbi-
tra atxixd capricious manner, it does something to the morale of
our Nation. . ~

Senator HeiNz. I thank you all. You have been 8 very helpful

panel. :
- Senator Dole wants to hear the next panel. Senator Pryor will be
back in 5 minutes. He wanted to introduce Govérnor Clinton. I
. have a 2 p.m. meeting I have got to get to so we recess for ap-
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proximately 6 minutes or less, if either Senator Dole or Senator
Pryor get here sooner than that.

ank you, -
[Whereupon, at 2:16 p.m., the hearing was recessed.]

AFTER RECESS

. Senator LoNG. Let me call this meeting to order. Senator Pryor
wants to be here to hear th> next scheduled witness so I'm going to
call Mr. Gerald S. Parker. Mr. Parker came in from out of town.
We would be pleased to hear your statement, Mr. Parker.

STATEMENT OF GERALD 8. PARKER, CLU, RHU, CONSULTANT ON
DISABILITY AND HEALTH INSURANCE, OLD GREENWICH, CONN,

Mr. PArRkerR. Thank you, Senator Long. My name is Gerald
Parker. You have that. I will skip the introduction except to say
that I have been in the disability and health insurance business for
some 38 years.

Senator LoNa. Thirty-eight years?

Mr. PArRkiR. [ am not representing any insurance companies
here today. I'm here purely on my own initiative.

I recall very clearly the problems of the claim administration
that led the Congress in the 1980 amendments to require the Secre-
tary to take steps to tighten up claim administration. Some of
those problems were a complete lack of uniformity in the disability
determination criteria, virtually complete loss of control of State
agency disability determination standards; and lack of any consist-
en:i' In any of the decisions b,v administrative law fudges on ap-
peals and unwillingness of ALJ's to follow SSA guidelines.

Senator LoNG. Don’t read so fast.

Mr. PARKER. Sorry, sir. I was trying to get through in a hurry.
ﬁmghalséos i very low rate of quality review of State agency decisions

y the .

These problems and some others had resulted in an explosive
rate of new disability claimants and large numbers of people on the
rolls who weren’t truly disabled. In fact, some of them were work-
ing full time.

ngs are very different today, as we have heard. The Social Se-
curit{ dministration has responded to the mandate of Congress in
the 1980 amendments, and while there are still some problems,
many past abusers have been largely corrected.

Senator Lonag. If I might suggest, because I have read most of
your statement, why don’t you skip down to page 8 where it starts
with section 901?

Mr. PARkER. Very well, sir.

This section provides standards and deals with the requirement
that an individual must now be able to work because of a médical
iMiprovement or with two or three technical exceptions. What'’s the
problem? The main problem is that in many cases, perhaps most
cases, impdired peo%:c who become able to work do so in spite of
their impairments ause they learn to compensate for them.
Such learning is often motivated by the lure of a financial reward
that is more attractive than the disability benefits available. But
even with respect to the exceptions to the medical improvement re-
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uirement, the Ways and Means Committee report indicates that
the committee intended those criteria to be applied with what
amounts to a presumption of disability. I think this is something
that needs to be considered very carefully before it is adopted in its
present form.

Senator LoNG. Let me just take this illustration and ask you
about this. Now on this item in the bill, as I understand it, if some-
one is on the rolls you couldn’t take them off unless you can show
that they have improved. Isn’t that what it amounts to?

Mr. PARkER. That's correct. Medically improved.

Senator LoNG. Now let’s take the situation in which the person
is not disabled. The person is doing a fulltime job the way it is now.
Why should you have to prove that the person has improved? Pre-
sumably the person never was qualified to be on the rolls from the
beginni;f. Now why should you have to prove that the person is
. improved? In other words, if I understand the logic of that, if you

assume that a person got on improperh\;;:hey are entitled to stay -

on forever because they never were disabled in the first place.
Based on that provision, they would be entitled to stay there for-
ever. That’s the logic of it, I assume.

Now I think they have got some little provision, a little proviso,
in there that would g'ivmou some hope that you might get them
out if they never were qualified.

Mr. PARkER. Yes, sir, you are quite right. There is a provision for
takmg someone off who is actu ly engaged in work. But prior to
the 1980 amendments, that very situation happened often. That

ple were at work and were being paid because there was no fol-
owup. . A

But I think that this requirement will primarily make it more
difficult to apply standards where a person would be able to work,
is now doing g8 that are not remunerative that indicate that he
could work. That’s where it's going to help the most, if we are able
to continue not to have this.

Senator LoNG. Yes, sir.
Mr. PArkER. The section 902 that calls for a study on the subjec-

tive evidence of pain—that’s a hard provision to oppose. But I have
a feeling it will probably result in the expenditure of some pretty
substantial sums without any useful result. Insurance companies
and rehabilitation experts and many physicians have been t

to find out how to tell whether pain is severe or mild and whether
. it’s real pain for years and years without any demonstrable suc-

cess.

Pain is so subjective that nt;tphysician can say a claimant doesn’t
have back pain or chest pain if the claimant says he has it. I really
doubt that the problem is ever going to be solved no matter what

we do with it. .
I think P11 skip the section 908. Something you can handle with

the written testimony.

But I would like to talk about section 911, which deals with the
moratorium on mental impairment reviews. Of course, this one is
active now on a temporary basis, but there’s a problem in my mind
with the concept of establis criteria for finding a person dis-
abled under the listings so that the revised criteria alone and in
combination with assessments of residual functional capacities
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shall be designed to realistically evaluate the abilit% of a mentally
impaired individual to engage in substantially gainful activity in a
competitive work place environment.

The main problem resides in the nature of emotional disability.
There is subjectivity; there is variety. And the fact that something
like 76 percent of the redeterminations—I may be off on this
figure, but I found it in the newspaper somewhere~—in findings of
nondisability have been mental impairments. -

Mental and emotional impairments are horrendously difficult
and expensive causes of disability the insurance companies have
had to deal with since the business began. And the incidence of
these disabilities skyrockets during depressed economic times. Dis-
tinguishing between unem ployment and unemployability due to
mental problems is extraordinarily difficult.

Psychiatrists and psychologists are of verﬂ limited help. Many
therapists tend to be conditioned to believe the patient. And if the
patient says he can’t stand the stress of the work environment, the
therapist tends to direct his efforts to find a way to help the pa-
tient cope with this stress. He doesn’t so much tend to try to deter-
mine whether the stress in the work involves a real emotional dis-
ability, but whether it's nothing more than an allergy to effort.
When you are dealing with serious psychos it’s quite a different
problem from dealing with what 'to be called nervous break-
downs. And disability benefits can have a very strong affect on the
outcome. People with disability benefits that expire on a short-term
basis, after a year or two, often find that they really can work
when the benefits have run out. But of course some of them can’t.

I was interested in Dr. Meyerson’s testimony—and I hope that
this will be very helpful—but I really doubt that the Secretary and
the advisory council together can write regulations that can objec-
tively determine the existence or nonexistence of an emotional dis-
ability on a consistent and uniform basis. I'm afraid it's pretty
much wishful thinking.

I do suspect that any regulations that do come down will simply
have the effect of making it easier for such a person to qualify for
benefits based on mental impairment, and virtually imi))ossib e to
prove a recovery from a mental disability of anyone who doesn’t
want to work or fears he can't find a job.

The re;;‘czrt of the Committee on Ways and Means is cognizant of
the fact that revisions and listings on mental im¥airment could po-
tentially result in an increase in cost. I would hope the Congress
would be prepared to find the extra costs in advance for the social
security taxes that may have to be raised if it's liberalized to the

extent that is proposed in this bill.
I'm not suggesting nothing be done, Senator, but I think it

should be very carefully considered.

Senator LoNa. Well, if I might just ask a question of you. As a
lawyer, I'm familiar with what it means to have the burden of
groof. you have got the burden of proving that a person is capa-

le of earning a living and that person doesn’t want to cooperate—
I'm not sure if you have tried to look at that from a legal point of
view—but can you ima%’.ne the burden you have if you must prove
that somebody is capable of earning a living when that person

doesn’t want you to prove that?
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Mr. PARKER. I never heard of a case 8o far on one of these things
that didn’t have a medical expert on each side and each medical
expert would maintain stoutly that he was right, and his side was
right. It's impossible to prove.

Senator LoNaG. You have the burden of trying to prove the person
is capable of earning a living. And that person is determined that
you aren’t going to prove that. That's kind of hard to do isn’t it?

Mr. PARKER. Yes, it is, :

Senator LoNnGg. Now I've had the burden of trying to prove that
thﬁ(rerson was disabled. When I started out as a lawyer, I had the
burden of trying to prove that the person was disabled. And that’s
kind of hard to prove too.

But I think it's much tougher to try to prove it the other way
around unless you have had detectives out following the person
around day l‘)zl y. And that would cost cost you a huge amount of
money, wouldn’t it?

Mr. PARKER. Well, sir, I remember a case that I'm familiar with
of a gentleman who was a quadraplegic and was carted in an am-
bulance to a rehabilitation center in Denver, Colo. You would
think that's about as hopeless and definitely a disabled person as

ou could imagine. Yet some months later that gentleman drove
If back to Los Angeles in his own automobile where he is

practicin% law.
So disability can be both objective and subjective. And sometimes

the difference is hard to tell.

Senator LoNG. Well, we just had a case where the junior cham-
ber of commerce—they call them the JC’s now—they just recom-
mended one of the 10 outstanding men of America, a person from
my State, a %uadraplegic, who made a living practicing law. He’s
working for the Government—practicing law. And he is apparently
doing an excellent job at it.

So just because you have lost all arms and all legs, that doesn’t
mean that you have to be disabled. You might be able to do some-
thing even then. That'’s the same type thing you are talking about.

Mr. PARkER. Yes, sir, it is.

Senator LoNG. Now if that person didn’t want you to find him
able to work for a living, he could make himself look awfull; piti-
ful. And I guarantee you you would never prove it, would you

Mr. ParkeR. The whole thing is motivation, Senator.

Senator LonG. Yes, sir.

Mr. PARkER. And motivation can sometimes be influenced by fi-
nancial circumstances.

Senator LoNG. Yes. Go right ahead. :

Mr. PArkER. The matter of face to face hearings, I think, is an
important thing and I would favor this part of the legislation. If
people doing the hearing are going to receive training in the con-
duct of interviews with claimants, fine. Untrained people can be
very adversely influenced by good acting. And the training in this
area can make them much: better able to judge these things.

I would suggest that some consideration be given to using some
surveillance techniques in some cases to confirm or disprove allega-

tions of disability.
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I think we’ve had enough discussion of the section on reimburse-
ment and continuation of benefits during the appeals process. I
think that has been pretty well covered.

The section 921 requires that qualified psychiatrists or psycholo-
gists to endorse the finding of no disability in mental cases. I think
this may be better in -getting better initial decision, but I would
caution the committee not to expect too much because of the abili-
. ty of claimants. Most any claimant can get a psychiatrist or a psy-
chologist to testify on his behalf. Unless you can also get one on
the Government side to testify for the Government, that may be
somewhat prejudicial.

I'm not going to discuss the matter of the Administrative Proce-
dures Act. There are some ideas in my testimony but I think I
might skip it unless you have questions on it.

nd I think I won’'t comment on the matter of abiding by the
appeals court decisions unless you have questions on that. Those
are in my testimovxby.

Senator Long. Well, thank you very much.

As I understand it, during most of your working life you have
worked for insurance companies. Is that correct?

Mr. PArker. That's correct. I started Guardian Life Insurance
Co.’s individual disability insurance program in 1952. And I ran it
for 80 years. And then I retired from that, and I have been consult-
ing with companies, including the Guardian, and several others on
the disability business since then.

Senator Lonag. Now an insurance company testified on one occa-
sion that—if we are going to g:y the amount that we pay under
social security for a person to be disabled—that from that point of
view that is not an insurable risk. Are you familiar with that?

Mr. PARkER. I haven’t seen that testimony, Senator.

Senator Long. Well, basically, the idea was that if you are going
to pay a person for being disabled about 50 percent to two-thirds of
what they could make working then that is not an insurable risk.
You are going to have so many peo;l)‘lm retire on you and claim the
bgileﬁ_t l? o would otherwise be working that it’s just not an insur-
able risk.

At least that's the testimony that I've heard in other situations.
Are you familiar with that logic?

Mr. PArkeR. I think that percentage—if you are talking about
gross earnings, it might be fairly close. We usually try to shoot for
no more than about three-quarters of net take-home 5ag, if you
will, as a maximum that is safe to insure. Prior to the 1980 amend-
ments we had a situation where the maximum family benefit was
getting sometimes more than 100 percent of take-home pay.

Senator LoNa. Oh, yes.

Mr. PARkER. And when we reduced that to 160 percent of the pri-
m amount for most ple in the 1980 amendments, I think
that’s a big reason why the number of new claims is off from what
it was prior to that. That was a tremendously effective step in help-
ing with the cost of the program.

nator LoNG. Yes, you have to look at the tax differential. For
example, if a person is working for a living, they have to pay social
security taxes on what they are earning, not to mention the income
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taxes, State taxes, Federal taxes. You have to take all that into ac-
count in order to see where you come out.

And when it gets to where the income for just sitting there and
doing nothing a %roaches what one would make in the take-home
income from a fc’) , there is a t temx})‘tation for people at that
point just to retire on you and live on those benefits rather than
work for a living. Now are you familiar with that problem from
wor with the insurance industry?

Mr. PARkER. I'm very familiar with it, Senator. We have fought
that on occasions in the past in my experience. It's very diffi-
cult. And, of course, the longer a person has been on benefits, the
. harder it is to get him back to work. But the tax situation that you

mentioned is the reason why. Insurance companies, for instance,
when they are insuring people who have modest incomes—Ilet’s say
$20,000 or less—they may insure as much as three-quarters of it.
But when an insured surge is making up in the six figures, it gets
down to about 30 ﬁrcent that they are willing to insure.

Senator LoNG. Let me thank you very much for your testimony
here today, Mr. Parker. I appreciate your coming.

Mr. PARkER. Thank you.

[The prepared statement of Mr. Parker follows:]
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TESTIMONY OF GERALD S, PARKER, CLU, RHU
before
Senate Finance Committee

25 Jan 1983
My name s Gerald S, Parker, ! live and have my office fn 0ld Greemwich,
Connecticut. Since January, 1982, I have been a consultant to insurance
organizations, mostly insurance companies, on disability and health care
insurance, Beforz that, I was a vice president of The Guardian Life Insurance
Company of America in New York.l organized and created that company's disability
and health insurance business and ran 1t for thirty years, 1 havea ’
broaqfﬁnowledge of the nature of disabiIity insurance and its beneficiaries,

and its history over nearly one hundred years,

I was extensively involved with industry committees of both the American Council
of Life Insurance ard the Health Insurance Association of America in the
studies and recomnendations that led to both the 1977 and 198C amendments.

I testiffed on those matters on severa)l occasions before the Social Security
Subcommittees of both Houses. 1 recall very clearly the problems of claim
administration that led tw the Congress, in the 1980 amendment;f tuv recuire
the Secretary to take steps to tighten up claim administration. Some of those
problems were: A complete lack of uniformity in the disability determination

“criteria being followed from state to state;

Virtually complete loss of control of state agency disability
determination standards by the Social Security Administration;

Lack of any consistency in decisions by Administrative Law Judges

on appeals and unwillingness of ALJs to follow SSA guidelines; and

A very low rate of quality review of state agency decisions

by SSA.
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It was broadly recognized by everyone concerned - in the SSA, the Congress,

and the insurance industry - that these problems and some others had

resulted in an explosive.growth rate for new disability claimants and

large numbers of people on the rolls who u;re not truly disabled. In fact,
because there was so little SSA follow-up of existing claimants, some were
receiving disability benefits while working full time. EQUJ\' i“\l‘""‘“*t/
recovery cater had declined dramat m)!‘% . '
Things are indeed very different today. SSA has responded to the mandate of the
Congress in the 1980 amendments, and while there are still some problems,

many of the past abuses have been largely.corrected.

As the repori: of the Comnittee on Ways and Means on HR4170 states, "The
disability insurance program has attracted substantial Congressional
attention......, primarily because of the numbers of beneficiaries whose
benefits have been terminated." I recognize that the Congress must take

this seriously, but there is a real danger of over-reacting. In considering
_this legislation, I hope this €ommittee wil) keep in mind the characteristics
of human nature and the subjeétlve nature of many disabilities. Except pae‘ut’s
for the most flagrant fraud, pesmidmss, virtually anyone who has been receiving
benefits will howl in anguidh if they are terminated. And you will hear the
howls, no matter hou}"air'ly it is done,

The Committee on Ways and Means bﬂiovod.'ft crucial to public support of the
.« program that the public understand it to be administered according to law
and not arbi;m‘ﬂy. I suggest that it may be even more crucial to public
support that the program not-be administered sﬁ generously that the taxes

needed to pay for it must be substantia'ltu.ncrnsed over their alréady high

.,
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The Congress face an incredibly difficult task in trying to Iegmu_tc

better administration of the disability program. A surprisingly lgrgi
proportion of disabilities are largely subjective in nature. Some :
people work full time and lfch‘tivcly under incredible handicaps; others

become disabled under 1ittie more than a disinclination to effort.

In considering this legislation, I hope you will keep in mind that it is

never going to be possibleﬁperfecﬂy administer anything as subjective

as disability under rules and regulations. Yet, as Govermment has no choice but
to operate by them, we must settle for .the best we can get, I don't

think HR4170 meets that test..

Section 901 provides standards that must be met before an individual can be

considered not disabled. Briefly;
The individual must now be able to work because of a medical

improvement; or

Advances in medical or vocational technology now make the individual

able to work without medical improvement; gr

Because of new or improved diagnostic techniques or evaluations,

the impairmeént is not as'di‘zbﬂng as previously determined.
redy

What's the problem? First it doesn‘t{ncogniza the erroneous decisfon in the
first pIac'e. In fact, 1t.Just about rules out the possibility of terminating
Ta {ve decisior 3t &‘.outsot becarse

[ °":8"“
people who become able to

benefits awarded because of a wrong affi
no review 1v evtr qoing Lo admit tha
Second, in many cases, aerhaps most cases, impair
work do so in spite of theirlimpaiments. because they learn to compensate

for their problems. Such learning 1s often motivated by the lure of financial

teision Was Wron

,.
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rewards more attractive than the disability benefits ivuilablo. Yet even
with respect to the exceptions to the medical 1mprovemont requirement, the
Ways and Means Committee report indicates that the Eommttee 'M“%hose
criteris be applied with what amounts to a“presumption of disability.”
See the second and third paragraphs near the top of Page 419 of the

Committee Report.

Section 902 calls for a study on the use of subjective evidence of pain.

This provisfon 1s hard to oppose. Yet it will probably result in the
expenditure of substantial sums without any useful result. Insurance companies,
rehabilitation experts, and many physicians have been trying to find out

how to tell uhether pain {s severe or mﬂd. whether it is real or

feiguved, for years and years without success. Pain 15 so subjective that

noone can evaluate dtsi:severity in another. No physician can say a claimant
doesn't have back pain or chest pain 1f the claimant says he has. I doubt

that that problem will ever be solved -« other than by obtaining moving
pictures of the severely disabled claimant playing vigorous tennis or

shoveling snow, which we _have occasionally been able to do in the private

insurance business.

Section 903 would permit a detemimt!on_ that an individual 1s disabled

from multiple impairments, even if no one of them is sufficiently severe

to be disabling if cons'idered separately. On its face, this amendment {is

hard to ciiticize. Certainly, there are people with a variety of painful

' impairments that work together. Certainly some such people are p;*obably
sufficiently handicapped to be fncapable of effective work activity.

The number who would be found so disabled by the state agencies and the ultimate
financial implications of this amendment are, however, impossible to predict.
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(At this point, the section number references in the House Cormittee report
depart from those in the copy of HR 4170 I was furnished. Sections 904-908
described in the report seem to be Sections 911-915 in the bill, etc. I phal\
follow the numbering in the bill. )

Section 911 provides a moratorium on mental impafrment reviews. Such a
moratorium has already been established by the Secretary, and it is likely to
be very expensive as it stands. Meanwhile, Section 911 directs the Secretary "
to extensively revise the criteria for finding a person disabled under the
1istings so that the re\}isod criterfa alone and in combination with assessments
of residual‘ functional capacities ..."shall be designed to realistically
evaluate the ability of a mentally impaired indfvidual to engage in SGA in a
competitive workplace enviromment.” She is given nine months to do this

and 1s required to do so 1r’:onsultation wiﬁ?ﬁe Advisory Council to be

appointed under Section 924,

Note that the Mviséry Council must include at least one psychiatrist, one

ve
rehabilitation psychologist, and one medical social worker. Who would thejgthers
be? 1f they are members of benefit incresse-seeking pressure groups, the

results are predictable and will be expensivel

But .that isn't the main problem. The main problem resides in the nature of
mental and emotional disabilities, their subjectivity, their variety, and the
fact that something 1ike 75% of the redeterminations resulting in findings of
non-disability have been on mental 1mpa|}~nonts.

Mental and emotional impairments are horrendously difficult to deal with. One
might say that all psychotics could be deemed totally disabled from working. But

manic-depressives are considered psychotic, yet many of them can function in

a work environment under medical treatment - and many do.
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When it comes to those with neuroses, emotional prob]éms. anxiety states, the
problem is far worse. These have been the most difficult and expensive causejof
disability the insurance companies have had to deal with since the business began.
The incidence of these disabilities skyrockets during depressed economic times.
Distinguishing between unemployment and unemployability due to mental problems

is extraordinarily difficult,

Psychiatrists and psychologists are of very limited help. The therapist
tends to be automatically conditioned to believe the patient. If the patient
says he can't stand the stress of the work enviromment, the therapist

tends to accept that., He directs his efforts to trying to find a way to

help the patient cope with the reported stress. He doesn't tend to determine

whether that stress in the work involves a real emotional disability or whether

it is nothing more than an allergy to effort.

And disability benefits can have s strong effect on the outcome. People with
disability benefits that expire after a year or two often find that they reall-

can work after the benefits have run out. But some of them can't,

I believe that the hope that the Secretary and the Advisory Council can together
write regulations that can objectively determine the existence or non-
existence of mental disability on a consistent and uniform basis is purely
wishful thinking. I suspect that any regulations that do come down will

simply have the effect of making it much easier for a person to qualify for
benefits based on mental impairment and virtually impossible to prove a
recovery from mental disability of anyone who doesn't want to wprk or fears

he can't find a job. Yet many people who don't function well under a tough

boss do well in their own enterprises; and others who are no good at self-

discipline do very well under good supervision. If a self-employed artisan
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becomes depressed because his business is faiiing and won't support him
any more due to his inability to manage his time and customers, he may well
qualify for disability benefits under the proposed regulations. Yet he
might, being highly skilled, be perfectly able to work effectively in a
shop owned by someone else who would handle the business side. But what

pressure would there be on such a person to try?

The Report of the Committee on Ways and Means states (page 422) that "The
Committee is cognizant of the fact that revision of the 1istings in the

mental impairment area could potentially result in an increase in the cost of

the disability program. For that reason, the Committee intends to monitor closely
the cost effects of these revis{ons......" The cost effects are not predictable,
but it would be my suggestion that the Congress be prepared to find a billion

dollars or two of extra Social Security taxes if thas amendment is adopted.

Section 912 of the bill provides a right of face-to-face hearing at the
redetermination stage and makes other administrative changes. i would support
the desirability of early face to face hearings if the hearing personnel will
receive training in the conduct of interviews with claimants. Untrained people

can be very adversely influenced by good acting!

Consideration should be given to using surveillance techniques in some cases to

confiym or disprove allegations of disability. There are such things as

fraudulent claimants!

Section 913 of the bill would provide on a permanent basis for persons found
to be no longer disabled to élect to have their benefits continued during
the appeal process through the ALJ stage, with provision for repayment in the

event of adverse findings on appeal. And it also provides for waiver
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of repayment on judgement of the Secretary that the appeal was made in

good faith. Further, the report of the House Committee states (1pst paragraph
of the discussion of Section 906, page 424) that "The Committee g::fe:1f$the time
beneficiaries are given the opportunity to make this election, they be informed
that, in the event of an unfavorable determipation, they might be eligible for

a waiver or for a long term repayment planf'Such action would virtually
guarantee that all £G§¥E appeal amd would request continuation of benefits
during the appeal. And I suspect the Government would recover next to none of
the payments continued in the cases it won on appeal. The claimants would have

spent it, wouldn't have it, and waivers would be granted routinely.

Section 914 requires that a qualified psychiatrist or psychologist effectively
endorse the finding of no disability in mental cases. This may be helpful in
getting better initial decisions. However, I would caution the Committee not

to expect too much., In the private insurance world, every case that goes to
trial features a medical expert on each side, and each "expert" is invariably

willing to go out on a 1imb in support of his side of the issue.

Section 921 of the bill requiring notice and comment provisions of Section
553 (a)(2) of The Administrative Procedures Act be applied to these benefit
programs seems simple enough. However, it may raise questions not immediately
apparent. The rationale for it in the House Committee report centers on

State agency disability examiner reaction to criticsm of allowance decisions
coming back from SSA's Federal quality assurance reviewers and the ' “it s~
ALJs have of reversing disallowances . It is suggested that the latter
phenomenon may result from the fact that the ALJs are bound by statute and

regulations, while the State agencies are supposedly bound by the Social Security

Rulings and disability claims manuals.
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Possibly, this is the case, but I suspect otherwise. I no longer had access to
the Regort of the hearings preceding the adoption of the 1977 and 1980
amendments, but § vividly recall testimony by Representative Elliott Levitas ,
of Georgia and by an ALJ who testified , I believe at Representative Levitas's
request, on the subject, As I recall, the sense of that testimony was that the
high reversal rate by ALJs at that time arose from their failure to follow

the then existing SSA policies, the lack of any coherent body of guidance
material that they would follow, and their tendency to redecide the facts.

If my memory is accurate, and similar conJitions continue, one wonders if this
amendment will have the desired effect or will merely complicate and slow.

down SSA's efforts to improve the administration of disability claims.

Section 922 would require SSA to either abide by any Federal appeals court
decision and carry it out nationally 'or appeal it to the Supreme Court,

This would put an end to SSA's practice of not appealing and not acquiescing in
decisions with which it disagrees, beyond the actual case at bar. To

this practice, the House Committee takes. exception. But does not the IRS

take a similar position on tax matters?

) Serw?*‘z’
Is the issue whether the courts or the SociaLIAdmtnistration interpreting the

intent of Congress should determine the criteria for judging whether disability
exists? Since Federal judges are not always experts in evaluating disability
risks, there may be danger in the former resolution of that issue that

costs may again rise more than expected.

Section 923 would remove the restriction, added by P.L. 97-35, that vocational
. v
rehabilitation services could be reimbursed[rendered to participants in

the medical recovery program only when the beneficiary had performed
wWov
SGA for nine months andallow reimbursement when the individual refuses to wopom'fc
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without good cause. Well administerd vocational rehabjlitation programs mss
for carefully selected claimants car'| be very cost effective. My recollection

is thqtthe restrictions in P.L. 97-35 were put there i)ecquse of a sense at that
time that the program was not being very effective and that the so-called
returns to work often involved people who would have recovered and returned

to work at about the same time anyway.l have no way of judging the accuracy of
that parception. 1 doubt that this amendment will have a serious financial

impact on the system,

1 have already commented on Section 924, I have no comments on other features
of the proposal. If any of you has questions, I'11 answer to the best of

my ability.
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Senator LoNG. Now I was the one that asked that the panel from
the Department of HHS remain here, the social security people.
fn'e they still here? I'd like to call them back and ask a question or
WO.

Now I particularly want to ask this question of the young lady—
what is your name?

Ms. OweNs. Pat Owens.

Senator LonGg. Owens?

Ms. Owens. Yes.
Senator LoNng. Now your superior, your boss, wanted to yield to

you because you were the one whom she regarded as the expert on
our program. Senator Heinz was reluctant to let her do that. And

believe you could make a contribution because of your close fa-
miliarity with the program.

Do you recall what the question was?

Ms. Owens. It had to do with the mental impairment criteria.

Senator LonG. Yes. I think the question had something to do
with this—since the administration has put a moratorium on re-
viewing cases where a person’s disability is due to a functional psy-
chosis, why don’t you reinstate on the rolls all similar persons who
were taken off the rolls before you declared a moratorium? I think
that was the question. Is that how you recall it?

Ms. OweNs. Yes.

Senator Long. Would you give us your reaction to that question?

Ms. Owens. Well, the first thing I was going to say was to reiter-
ate what Mrs. McSteen did say. That we are in the process of re-
viewing the criteria on mental impairment cases. Until we do
review the criteria and have a revised criteria, we have no reason
to go back and review the cases at that point. We would be review-
ing them against the current criteria that are in place right now.

at was basically how I was going to answer the question.

Senator LoNG. Let me say to you that I don’t think it's fair to
blame the Department or anyone of you who appear for the De-
partment today for what developed in this program. This was a
program that was not recommended by the Department. This was
a Senate floor amendment to a House-passed bill. The administra-
tion at that time was opposing the amendment. And those of us
who thought it ought to be added to the bill took advantage of such
help as we could muster at that point. Much of it came from Mr.
Nelson Cruikshank, and Eeaeople who had been associated with the
American Federation of Labor in years gone by, and people who
were dedicated on the side of those disabled people. And so, to a
large degree, we let those people write their own ticket when we
passed that bill for them. And I was one of the sponsors of that
amendment. I know that.

This program that we passed into law, so far as I can recall—and
I was a sponsor of the amendment—was not an Administration
bill. This was not a bill prepared by the Administration and sent
up here. This was something prepared by the special pleaders. So
this was their program to begin with. And they gave us the esti-
mates. I'm sure they did it honestlyfrom their point of view. Those
estimates suppo what they thought it was going to cost.

Now what concerns me about this is that down the road a ways
we found that this thing was getting ready to cost eight times the
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original estimate. Here we were in 1977 with a prediction that this
disability was going to cost some 40 percent of what the entire
social security program had been predicted to cost at the time the
disabilitfv proFram was adopted.

And, frank Y, as one of those who was a cosponsor on the amend-
ment to establish the disability program, I have to recogmize that
this has become a run-away sgending program.

e

Now I hope you people in the department have the courage to go

ahead and recognize the fact that the majority of le who are
paying your salaries are not people who claim to isabled but
are not. The majority of people who are paying your salaries are
honorable, decent dpeople out there who are paying taxes to support
this program. And they don’t deserve to be taken to the cleaners.
They deserve to get their money’s worth for what they are paying.

Now can you people tell me what is likely to happen if we germlt
this program just to go on ahead and get out of control again

Mr. Enorr. Well, I think the results, Mr. Long, of what we have
done would show that 20 percent of the people do end up being ter-
minated from the rolls so that those projections in the 1980 amend-
ments were apparently close to accurate because the net result
even after all the appeals process is about 20 percent of those that
we review end up not being disabled. And I think that the other
thing that we need to point out in relation to those people who are
going through that Krocess is they are retaining their payments
while they go through the appeal process, all the way up.

So I think that does bring that kind of humanity to the process
so that while the appeal is going on, they can appeal all the way
up the line with it. ~

But I think you are right. The reviews are necessary in order to
assure that the people on the rolls are, indeed disabled.

Senator LoNG. I recall one time when I was sitting up in the
White House with President Lyndon Johnson and he was feeling
sorry for himself that the nress was giving him the worst of it
about some of the spending programs. And he said, “How can any-
body be angry with you because you give food to some little hungry
children and some hungry, starvin% people out there?”’ “Mr. Presi-
dent, are you talking about the food stamp program?”’ He said
“Yes.” I said, “Well, do you think that those people are using that
money to buy food with it?”’ He said, “Why, of course. What else?”
I said, “Well, they might be buying some food with it, but down my
way they also use it to buy whiskey, cigarettes, drugs, just any
blessed t ing that a man can conceive of.”

He said, “Oh, that can’t be true; that’s against the law.” I said,
“Well, all I know is the way it works in Baton Rouge, La., where I
happen to live. It just goes on all the time. Here is a little store
that has got a barroom in the back and a little grocery store in the
front, and a fellow comes in there the first time and buys a steak
for $5, and he said ‘How much is that bottle of whiskey?' ‘Four
fifty.” ‘Well, I will trade you this steak for the bottle of whiskey.’
And he walks out with a bottle of whiskey. The second time he
doesn’t even bother %oing through all that. He just gives him the
food stamps for the $5 and takes the bottie of whiskey out.”

The President said, “Oh, I can’t believe that.” Later on I heard
some anguished cries from my hometown. I hear a bunch of my
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constituents are being prosecuted because they are doing just ex-
actly that. Well, that’s the way it was all over the whole State and
the whole United States as far as I know.

The program was not what the President intended. He didn’t
intend that program to sustain a drug habit or an alcohol habit or
to provide cigarettes or marihuana or goodness knows what. He
thought those food stamps were to be used to feed hun?y people.

These programs have a way of getting out of hand unless people
in Coniress have the courage to at least ride herd on them. And
when they see something is in error or something is going wrong,
to straighten that matter out.

Now I feel like I owe you g)eople an apology. I was one of those
geople that supported the 1956 law that said that we would let the

tates go ahead and hire the people who would examine the appli-
cants and we would pay 100 percent of the cost. Now we see that a
great number of States refused to abide by the regulations when
you are trying to make the program be what it was supposed to be.

Now I'm not here to defend any mistakes that were made by the
administration. I just wasn't responsible for that. But I did support
the program that made all this possible. And I would hope that
each one of you here in your position of responsibility would tell
your secretary she had no business letting the first Governor get
away with telling you that he wasn’t going to abide by the law. He
should have been told immediately when he did that, well, if that’s
the way you are going to do business, sorry, but we are not going to
use your people any more.

The President had the courage to fire that bunch of comptrollers
when they went out on strike against the U.S. Government. Why
shouldn’t you just tell the Governor “You are no longer hiring
geog)le to work for us.” How would any of you justify continuing to

0 business with a Governor when he refused to abide by your reg-
ulations and the Federal law? How do you defend letting him get
awp? with that?

r. ENorr. Well, sir, we have now, as I think the Secretary told
Kou yesterday and as acting Commissioner McSteen said today, we
ave now sent letters to each of the Governors and asked them to
resume processing in a normal mode and in court cases with court
orders. And we will be working with those States to bring them
back into line in terms of F ocessing. And we will be using what-
ever tools we have available. And I think you know that some of
those tools are well spelled out in the statute even.

Senator Long. How many States do we have to contend with on

that? We are paying 100 percent of the cost, and they are declining

to abide by the law.
Now how many Governors and States do we have to contend

with on that basis?

Mr. Enorr. Well, sir, it varies depending on the court situation.
And that is why there was some confusion earlier. But if you take
States where there is no court order pending, we are talking about
eight States that have done some action on their own where there
is no overriding court order pendi & :

Senator LoNG. When we in the Congress try to get that mischief
back under control, and we try to get the geni back inside the
bottle, we might have eight Governors calling on their Senators.
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That’s 16 Senators out there to fight on that Senate floor. If I had
had my way, you would have never had more than two Senators to
contend with because the first Governor that did that, he would
have been told that your crowd are fired; they are off the payroll.
We are Foing to now proceed to name our own examiners. And
they will examine these cases. And we are not going to ask the
neifhboring State to do that. If I were the Governor of Mississippi
an gou asked me to go there and run Louisiana’s program, I
would think I was asking for trouble.

The Federal Government is %aying for this grcgream. I think we
ought to run it. But why on Earth should the Department wait

until we have got eight of these governors to contend with. Why
sh{i;utldlf!f,'t they start out with No. 1 and just stop that mischief
right off.

s the President of the United States know this? That the Sec-
retary is sitting there letting that mischief go on day by day?

Mr. ENorr. I can't tell you for certain exactly how much he
knows about that.

Senator Long. Well, I'm sure going to find out. The President, if
I judge that man, he'’s a pretﬁy tough kind of cookie. When he is
paying. for it and you are not doing your part, my guess is that he
18 the kind of person that would do what he did to those control-
lers. Tell them they are fired.

I know you have a big heart, and every one of you wants to help
the less fortunate people and people in distress—but I hope that
every one of.you has also got a head on you as well as a heart,
enough to say that you are not going to let the taxpayers of this
«country who are paying your salaries and mine just be completely
cleaned out by loading those rolls down with millions of people that
don’t belong on there. Just as one Senator, can I count on you
doing business that way down there?

Mr..ENoFF. I think you've heard what we have begun to do and

you can count on us.
.t?Senator Long. How about the rest of you? How do you feel about
i
Mr. GonyAa. We have certainly continued to defend the position
on medical improvement. We are deep into court actions, maintain-
ing that the statute does not require medical improvement.

nator LoNGg. How about you?

Ms. OWENS. Yes, sir.

Senator Long. Well, I am just one person, but as far as I am con-
cerned, the law is on my side. They can put me in all the gold cof-
fins they want to. I've had this crowd march up and down the hall
threatening to kill me and all that foolishness. I don’t know of any-
thing more likely to reelect a Senator than to find out that a whole
bunch of people who were not entitled to be drawing Federal
money were making threats to a Senator because he was trying to
do his duty to.protect the taxpayers.

Now the people of this country are generous and they are kind
and they are big hearted, and they are willing to pa;rl for all those
who are less fortunate. But, when they feel like they have been vic-
timized and cheated, when they look at people right next door
drawing disability payments and there is not a thing in the world
wrong with them, then they lose faith in all of us. And from my
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point of view if I have got to run for office and I can take the pres-
sure, I think that you people ought to be able to take the pressure
and just administer a law.

Do any of you have any doubt where the President is going to
come down if it gets down to a question of whether he is going to
permit us to have eight times as many people on the rolls or three
times as many people on those rolls as have any right to be there?
Do any of you have any doubt where the President is going to come
down if it gets to his desk on those terms? I don’t have any doubt

about it. ’
Thank you very much.

STATEMENT OF THE HONORABLE BILL CLINTON, GOVERNOR OF
THE STATE OF ARKANSAS

Senator LoNg. Welcome, Governor Clinton. We are pleased to
hear from you.

Senator PryoRr. I'd like to say a word, Mr. Chairman. I've been
real excited about introducing Governor Clinton here this after-
noon, and I don’t know whether I am as excited now as I was 30
minutes ago. [Laughter.]

But we are very, very glad that you are here, Governor. And I
would just like to say, Senator Long, Governor Clinton, who is the
Governor of Arkansas, has been chosen by his colleagues, the Na-
tional Governors Association, to come and present the Governors’
side of this picture. And you have raised, I think, some very inter-
esting points, Senator Long. And I'm sure that Governor Clinton
can address those points and also any other matters that he would
like. But our State is very honored to have you chosen, Governor,
to come today and present the position of the Governors with
regard to social security disability.

Governor CLiNTON. Thank you veri)" much, Senator Pryor, Sena-
tor Long. I was hoping you would be here today and we would have
a chance to ciscuss this issue. And I appreciate the opportunity to
appear.

I would like to have my remarks read into the record, but I
would only like to take a couple minutes of your time before we
can get into a dialog. '

-As you have pointed out today, the States do administer this pro-
gram which is paid for entirely, not only in benefits but also State
employees’ salaries of the program, by the Federal Government.
The Governors have not been opposed to the idea that the program
ought to be tightened ufp, and certainly do not oppose the 1980
amendments, which call for a review of all those who had been pre-
viously put on disability.

The grave concern that we have had. over changes in the pro-

am growing out of the 1980 legislation essentially grew out of the
act that it seemed to us that not only people who were needing to
be kicked off disability were being kicked off, but there were those
being terminated who there was no reasonable possibility they
would ever return to work because, in fact, they were disabled or
because they had been on disability so long and were so old or so
unskilled there was no reasonable opportunity they could go back.
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You and 1, if you want, can get into a little back and forth. You
can cite me one example and I can cite you another. But suffice it
to say our State’s program, which is run by the gentleman to my
left, Julius Kearney, a distinguished young Arkansan, has been
‘ recognized over and over again by the people who just left this
table as being one of the most efficient programs in the country
with a very, very low error rate both in putting people on and in
takinX people off.

In August at the Governors’ conference in Maine I offered a reso-
lution which was unanimously adopted by every Republican and
Democratic Governor there which called for changes in the way
the program was being administered. It called for face-to-face inter-
views before determination because many people, including me—
and I practiced in the disability law field—believe that the qualitrv
of the judgment is better if there is a face-to-face interview. It
called for the continuation of benefits through the ALJ level as the
administration just testified they are presently doing. It called for
three other things that I think there 1s some difference of opinion
on,
One, a medical improvement standard for kicking people off if
they were legally put on in the first place, having nothing to do
with what should be done prospectively in the definition of disabil-
ity.
Two, adherence to the circuit court of appeals’ decisions by the
SSA unless they are going to appeal those decisions to the Supreme
Court so that everybody is following the same law. If it is, as you
suggest, Mr. Chairman, a pro%'ram that there ought to be Federal
uniformity in then the Federal Government ought to be uniform in
what they say the law is and what they permit us to administer
without regard to what State we are in.

And, third, some uniformity of the standard of disability. That is,
after all, what we are hired to do at the State level—determine
whether a person is disabled or not.

Since the 1980 amendments and particularly since 1981, we've
been asked to—many of us felt like we were lost in a fun house,
frankly, in trying to define what disability is. There has been kind
of a crazy quilt pattern of the statute, regulations, internal policy
statements, official directives, telephone conversations back and
forth between the State office and the feds saying what we should
or shouldn’t be doing. We don’t know what the rules are. And

whatever they are, we want to know what theﬁr are; we want to do
- the same for everybody in every State. And that’s been very frus-
trating for us.

Now 25 States have taken some independent action. Fifteen have
declared moratoriums on any more terminations. Eight of them are
defiant enough to have done it without the benefit of a court order,
and I'm one of the eight so I'm standing here guilty. I would like to
tell you that what we did in Arkansas was last June I issued an
executive order which didn’t stop terminations but which attempt-
ed to clarify and rationalize the process by which we were making
the decisions. And which met with no substantial opposition from
the Social Security Administration, as far as I know.

I did not issue the moratorium on cessations until December
when the Congress went home without taking further action and
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when we didn’t know what the position of the Congress was gt?in
to be on this issue. And I certainly look forward to getting bac
into a position where I can work in tandem with and cooperation
with this administration.

MK message today is this: I think we need congressional action. I
think we need a bill which embodies the Governors’ resolution. We
are not against the 1980 amendments which call for review of
people that are on disability. We are not against kicking people off
who shouldn’t be on and who ought to be required to go back to
work. We are against what we have seen in the abuses of the pro-
gram. We simply think the pendulum swung too much the other
way, and that is the sole basis of our resolution, apart from the fact
that we think we need to have a uniform set of standards that are
fair and clear and unambiguous for all the States administering
the program without regard to where they are, unless there is an
unavoidable difference caused by a court decision, instead of the
administration trying to maneuver which court decisions they rec-
ognize and which they don’t and where they recognize them. .

And let me just say this in closing. This thing got so hot in 1982
when I was running for Governor again that the incumbent Repub-
lican had his name taken off the stationery in my State. And I
never once used it against him as we walked around all the State.
Every county I went into I found somebody else who had been
kicked off of disability and I listened to the stories and some struck
me as valid and some didn’t. I think you would have the same reac-
tion if you went around in Louisiana.

I don’t think the Governors should run this program, if we are
going to be asked to run it according to standards, rules, regula-
tions, and procedures that we think are intolerable, indefensible,
irrational, and in some cases cruel. Now we are going to make mis-
takes. We are going to make mistakes no matter what kind of pro-
gram we have.

But one thing I came here to say—now I am speaking for myself
now; not the Governors’ Association. I believe, and I don’t want to
lose Mr. Kearney'’s job because he’s a fine man—but I agree that if
we can't live with a program lyou want to run then you ought to
take it over and fire us. But I'm not going to go home and walk
around and go into any town in my State and look at any citizen of
my State and tell them why I'm doing something if I can’t defend
it. If I can’t look them straight'in the eye and say this is why we
are doing this, and we think we are doing something that needs to
be done, and I feel good about it, I'm not going to do it. And I think
all of us should have the programs taken away from us if we are
%oing to continue the present posture. The administration has reaf-

irmed that it is against a medical improvement standard. It has,
to me, reaffirmed implicitly that it doesn’t care whether there is
anty uniformity among the States.

will say that I am pleased that apparently the administration
wants to continue the receipt of benefits through the administra-
tive law judge level, and some other things that we feel need to be

one.
But I like the Governors’ Conference resolution. We are all for it.
It's not a partisan issue. It's not an issue of the States against the
Federal Government. It'’s not something that indicates we don’t
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want to see the deficit reduced. And we are not trying to pump you
for money that we know you don’t have. We just think that if we
are going to run this program we have got .to run it according to
rules and regulations that we can have respect for and explain to
our people which holds up the best motives of the Federal and the
State Governments.

Thank you very much.
[The prepared statement of Gevernor Clinton follows:]

81-964 0—84——20
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PREPARED STATEMENT OF Gov. BiLL CLINTON

The National Governors' Association supports a number of major reforms in the
disability insurance program. We believe that the present prucess results in the erroneous
termination of benefits to a significant number of eligible persons, that the current
administrative ﬁandards are more restrictive than authorized by regulation or statute and

that the failure to consider medical improvement denies benefits to persons who are, in

fact, unable to return to work,

While we do not question the need for a continuing review process in the disability
insurance system, nor the need 0 perioagiLdlly reassess the eligibility standards
themselves, we are concemer when that review proces: is unreasonably accelerated or

when the standards appear to bear little relevance to the acyial ability to find and engage

in work.

As a result of these concerns the Govemors, in August, unanimously approved a

policy statement calling for six major reforms in the disability process. We urged changes

that would:

o make permanent the temporary policy that continues Social Security
disability benefits through the Administrative Law Judge (ALJ) level in

all continuing disability investigation cases;

0 adhere to a medical improvement standard before terminating benefits

once eligibility is initially established;

o require the public promulgation of policies and regulations affecting the

determination of disability;
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o require 55A to apply decisions of the Circuit Court of Appeal or to

appeal those decisions with which it disagrees;

) provide for face-to-face evidentiary interviews at the initial decision

level; and

o provide for a temporary moratorium on mental impairment reviews until

such a time as the listings for mental impairment have been revised.

While the Administration has acted, at least in part, on a number of these
recommendations, it has been unwilling to adequately address the fundamental
issues of continuation of benefits, medical improvement or the uniform application

of Circuit Court of Appeal decisions, The result is that serious problems remain and

that immediate legislative solutions are required.

An examination of the current disarray in the disability system makes the need
for such changes very clear. The accelerated review process was initiated in March
1981 and approximately 1,134,000 cases had been reviewed by June 1983, of which
421,000 had been terminated. About 30 percent of the cases which were denied
after state reconsideration have requested a federal review, Requests for ALJ
hearings have ir-reasec from 281,700 in FY 198! to an estimated‘als,mo in FY
1983. An estimated 173,000 cases were pending decision at the end of that year.
ALJ's for the months of February 1982 through July 1983 heard 126,000 appeals and
rever;ed 77,000, or 6! percent of them. At a minimum it would appear that almost
20 percent of all state decisions are overturned by ALJ's and that the number of
possibly incorrect decisions may be much higher as many persons do not pursue the

full range of appeals available to them. The situation is made even more complex
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by SSA's decision to request Appeals Council review of ALJ's decisions which restore

benefits and recent court cases concerning the impact of that review on the ALJ's.

For many persons their disability insurance payment is the sole source of
income. For others it may be the difference between a minimally adequate income
and poverty. Clearly such persons should continue to receive assistance until an
adequate review process has been completed. Congress has recognized the
importance of continuing benefits during the appeal process. Unfortunately the

temporary extension expired on December 7, 1983 and has not yet been extended.

Other steps should be taken to improve the quality of the review process
itself, First, it is critical that the review standards themselves be consistent with
federal regulations and the disability statute, At the present time the state
agencies are required to use guidelines which appear to be much more stringent than
the law or regulations. Until such guidelines are incorporated into regulations or are
changed to conform to current regulations a high reversal rate during the appeal
process will continue. We believe that all of the major guidelines affecting
eligibility should be publii:ally promulgated to allow for public review and comment

and to allow a careful scrutiny to determine their conformity to the law.

Second, the newly authorized face-to-face evidentiary interview should be
conducted prior to a final determination and before the actual termination of
benefits. Disability determination is often a complex process for both the recipient

and the examiner. The lack of face-to-face contact during this process increases

the possibility of needless error.
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* Third, the scheduling of reviews must be reasonably related to the staffing
levels provided to state agenclies, The number of scheduled continuing disability
reviews rose from 257,000 in FY 1981 to 676,000 in FY 1983, an increase of over 160
percent, While total disability related workload rose much less quickly and may now
have been offset by staffing increases, it appears that, at least in some states, the

necessary additional staff was not available and fully trained at the beginning of the

accelerated review,

The inequities and confusion engendered as a result of the differences between
administrative guidelines and the law and regulations are compounded by the failure
of the 56¢ial Security Administration to either appeal or implement federal circuit
court decisions on a national level. We believe that SSDI is a national program and
should remain one. Current SSA policy concerning Circuit Courts of Appeal
decisions threatens the uniformity of the system and places states in an untenable
legal situation. If the Social Security Administration disagrees with a decision it
should appeal that decision, not merely ignore its application elsewhere in the

system,

In addition to these procedural issues we believe that the disability process
suffers from two major substantive defects. First, we do not believe that current
medical standards are adequate for determining disability due to mental disability.
There is considerable evidence that the current guidelines served to deny benefits to
individuals that were clearly unable to function in a work situation, The Social
Security Administration has suspended reviews relative to mental impairment and is
re-examining the medical standards involved. We commend Secretary Heckler for

this decision and we suggest that it be incorporated into legislation.
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Second, it is critical to recognize that individuals who have been on the
disability rolls for sometime have lost their attachment to the work force and may
no longer have skills that are readily marketable. The Governors recognize that
some individuals may have been classified as disabled mistakenly, They also
recognize that newly available treatment may mitigate or eliminate a disabling
condition so that an individual is able to work, However, there is little reason to
expect that an individual long out of the job market will be able to return just
because of a change in a medical impairment standard or a review guideline. Unless
this problem is recognized and addressed these individuals are likely to become
dependent upon other governmental programs or to substantially impoverish their
own families. If prior standards were not properly targeted they should be changed.
New applicants, those recently in the job market, are appropriately reviewed by
these new standards but we should not expect either state government or the
individual to be‘ able to respond overnight to the change. The failure to require
medical improvement is particularly troublesome in relation to Supplemental
Security Income (SSI) cases and to those disabled persons who are nearing normal
retirement age. In the first case the denial of federal benefits merely shifts a
federal cost to state welfare programs. With thousands of able bodied welfare
recipients unable to find work it is unlikely that the needed jobs are to be found to
return the disabled person to the work force. In the second case the older recipient
faces the dual barrier of no recent work history and a future work life that may not
justify the investment needed in retraining by a potential employer, Congress must

make clear that medical improvement should play an important role in the review

process.

If the Congress and the Administration wish to assist those currently classified

as disabled to return to work, additional attention could be given to the vocational
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rehabilitation program.  Unfortunately the funds specifically allocated for
vocational rehabilitation for the Title II and SSI disabled have been reduced
substantially. In FY 1981, $124 million was allocated, but this dropped to $10
million in FY 1983 as a result of the Omnibus Budget Reconciliation Act of 1981
(OBRA). While OBRA required that the Soclal Security Administration reimburse
states for all Title Il and SSI disabled persons successfully rehabilitated, it is

unlikely that this reimbursement will even approach the FY 1981 levels.

As you know, The Social Security Act provides that the states may administer
the eligibility determination process for the disability insurance program. While
states are not required to carry out these responsibilities all states currently do so.
States are expected to conduct disability determination in accordance with federal

rules and regulations and the federal government reimburses the states for the full

cost of these services.

In accordance with their normal operating procedures the states initially
attempted to comply with federal directives to implement the accelerated disability
review process. Serious problems developed quickly as the number of scheduled
reviews exceeded staff capacity to conduct them properly, More important, it
became clear that there were deficiencies in the review standards themselves,
particularly in relation to mental impairment and that the review process was not

providing adequate information on which to make an accurate decision.

Additional problems surfaced as court decisions conceming the review process
increasingly came into conflict with Social Security airectives and as it became
clear that many persons being terminated from the rolls were, in fact, unable to

resume work. The lack of any medical improvement standard to temper the more
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recent disability standards was forcing the termination of benefits to individuals

with no recent work experience and with no reasonable expectation of finding

employment.

Faced with a rapidly growing problem of both a humanitarian and
administrative nature states first sought solutions in the Administration and the
Congress. When approaches to both the Administration and the Congress failed to
produce comprehensive action, some states were forced to act unilaterlly to prevent
severe harm to disadvantaged individuals and to respond to a variety of court orders
not fully recognized by the Social Security Administration, While many states were
able t'o delay such action the problem became more difficult when the temporary
authority to extend benefits pending final resnlution of appeal expired on
December 7, By the time that Secretary Heckler placed a temporary moritorium on
terminations, some 25 states had acted on their own. In 10 states, state action was
covered by a variety of direct court orders while 15 others have temproarily

suspended terminations or are operating under modified review standards.

The states which have acted to delay the issuance of final determinations
recognize the seriousness of that action. However, so long as the federal
government continues to rely on states for the disability eligibility function, those
states are not prepared to ignore what they see as legitimate court orders or a

major humanitarian concern,

Let me make clear that the Governors are not opposed to responsible efforts
to reduce the federal deficit. We recognize the danger of continuing high deficits
and the need to restrain the rapid growth in national entitiement programs, We

actively supported the enactment of the social security reform recommendations of
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the bi-partisan commission and we are urging a similar approach ‘to resolving
problems in the unemployment insurance system. In addition we are taking new
steps at the state level to help control rapidly escalating health costs and we

support a continued effort to restrain the growth in non-needs tested entitlement

programs.

States~ are prepared to work with SSA and the Congress to develop both
interﬁm and more permanent solutions, but they should not be forced to act
irresponsibly. If the federal government is not prepared to correct the problem it
must be prepared to assume responsibility for direct administration of the program

and it must act to protect those employees who are affected.

I am convinced, however, that the issues will be resolved and that Cohgress'

will act to restore reasonableness and uniformity to the disability insurance system.
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Senator PrYOR. I feel our State might be similar to a lot of States
that have gone through this whole process since 1981. What effort
does the State disability determination services make to channel
the disabled into vocational rehabilitation programs? Do we have a
progrgm there in our State and do other States have such a pro-
gram?

Governor CLiNTON. Well, Senator, we do. A couple of years ago
the program was funded at I think a 90-percent higher funding
rate than it is now. And one of the things that I think that perhaps
we could all agree on is that even some people who are being re-
moved from disability who need to be removed have maybe been on
it so long and are of such background and lack of work experience
that they need to have some sort of rehabilitation or vocational
training. And as I understand it—my figures may be wrong—I
think the funding of the program has been cut back from about
$110 million to much, much less than that.

Our State share was about $37,000 or something like that last
year. There’s no funding for a vocational rehabilitation component
of this program anymore for any practical purposes. And I think
there should be. o

Mr. Baxter of our State has participated in the drafting of the
testimony which has been presented or will be presented by the
people who work in the rehabilitation field. And I think they have
taken the strong position that no matter what we do en all these
procedural changes, Senator, we need to beef up the vocational re-
habilitation component because I think—and you all have figures
on this—but I think it's proved pretty cost effective for you.

Senator Pryor. I'd like to ask a question of Mr. Kearney, if I
could. And first, Senator Long, Mr. Kearney is from a very fine
southeast Arkansas family. And if I'm not mistaken you have five
or six brothers and sisters all lawyers. Is that right?

Mr. KeAarNEY. That's correct. '

Senator PrYor. Now I know that your brother John worked for
me when I was Governor. We worked together. And how many
brothers do you have that are lawyers, and sisters?

Mr. KeArRNEY. There are five who are lawyers. There are 19
brothers and sisters altogether.

Senator PrYoRr. Right. Nineteen brothers and sisters.

Mr. KEArNEY. We all decided we were too tired—so we decided to
go to law school.

Senator Pryor. Do taiou have any idea about how much it takes,
how much it might take financially, to conduct a disability review?
Do you have that broken down?

r. KEARNEY. We do not have figures. I was looking for some fig—
ures that I believe the SSA did saying that the cost just to notify
people would take over $400 per case. Just for notification for
geople that they did have the right to have the case reviewed. We

ave not had it broken down in our office.

Senator PrYor. Now, Mr. Kearney, right now the State of Arkan-
sas, I guess, would be somewhat similar to the other moratorium
States. Are you continuing your review process? Is that correct?
But not sending the results into Washington? Is that how our par-
ticular moratorium is being done at the moment?



811

Mr. KEARNEY. Right. At this time we are continuing the review
process under what we understand to be SSA’s guidelines. If we
would determine that a case would be one that would be a cessa-
tion case, then we are just holding that.

We have recently received a phone call, however, from the re-
gional office telling us that we should lean toward continuing as
many cases as possible. So our problem there is the rules as they
are written might say cessation, but they are saying lean toward
continuing them so that we won't have the cases sitting there. So,
again, that is part of what Governor Clinton is saying. That we are
gaying a real problem getting one word on what we ought to be

oing. :

Senator PrYOR. Senator Long, maybe you have some questions.

Senator LonG. Yes, I do.

Governor, have you been in the room during the course of the
hearing to hear the previous witnesses? -

Governor CLINTON. Yes, I heard most of it. Enjoyed it very much.

Senator LoNG. Let me just tell you, Governor Clinton, that when
I ca‘;ne to the Senate I must have been about your age. How old are
you :

Governor CLiINTON. Thirty-seven.

Senator LoNG. Well, I was younger than you. I was 30. In fact, I
was 29 when I was elected. So I came here committed to this type
of program. And I guess I still am committed to it provided that it
is administered the way it ought to be administered and provided
it's the program that it ought to be. -

Those who persuaded Senator George to be the sponsor of the
amendment that made this program part of the law came to me
first. They thought I was the logical person to sponsor the amend-
ment when it became law. I would have been very proud to have
had my name on that, but I thought it would have a better chance
if we could persuade Walter George, who had been the former
chairman of the committee, to offer it. That was his last year. He
had enormous respect and prestige in the Senate. And, frankly,
that was good judgment because if I had offered that amendment it
w%gldn’t have carried. He did and it carried. It only carried by one
vote.

And he made an eloquent speech out there and he explained the
amendment and did a magnificent job. That was one of the high
?oints of my Senate service to hear him make his closing speech
or this amendment. '

Now we go down the road a ways to 1977, and the social security
program is going broke. As chairman of the committee, it seemed
to me the logical thing to do was to raise the taxes to pay for it.
And I led the charge to try to do that, and we did. And when I ran
for reelection that was one of the principal points my opponent
-raised against me. You might have seen some of his television ads
over there in Arkansas. You are a next door neighbor.

Governor CLINTON. I saw your ad defending your vote.

Senator LoNnG. Pardon me?

Governor CLINTON. I saw your ad defending your vote. I liked it.

Senator LoNG. But here was this fellow te inﬁ thgdgeogle that I
had advocated the biggest tax—he gave me full credit. I put the
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biggest tax increase in history on the backs of the people. In fact,
he gave me credit for the windfall tax, too. [Laughter.]

e said I had put the two biggest taxes in history on the backs
'of the people. And I.didn’t deny that, but it seemed to me as
though we had no choice if we didn’t want the program to go
broke. This disability program was responsible for a large part of
that problem. The trustees report in 1977 projected that the disabil-
ity program was going to cost 2.26 percent of payroll. And that
means that this program which is costing about $18 billion now
would be costing us over $30 billion a year if nothing were done to
control its costs. :

Now I've seen these people that come up here in wheelchairs.
And I have met with them. And I would be willing to stipulate that
all those people are probably disabled.

But let me just tell you this, Governor. There are also people I
.have met either because they are workinf for me or have worked
for me or because they know me personally who are on the disabil-
ity rolls even though they were never intended to be on those rolls.

Let me just give you the best example I know on the rolls. Here's
a fine, honorable, decent, god-fearing woman working for me and
my wife right here in our apartment in Washington. She came
down with cancer. And it occurred to me that maybe she would be
entitled to go on those rolls. I suggested she go down and talk to
the people at the social security office. 4

She was somewhat dismayed that the benefits were not more
than they were and that they had a waiting period. But when she
decided to claim the benefits, she intended to continue to work for
people, including us, and receive whatever pay that we felt like
paying, and do what work she felt like she could do, so as to sup-
plement the social security income with her earnings.

I told her that I couldn’t do that. In the first place, it would be
against the law. And if anybody was going to break the law, it
shouldn’t be me. I was the one that helped to pass that law.

That dear sweet woman offered to work for us for nothing be-
cause she felt that we had been good to her. And my reaction was
that we couldn’t do business that way. So we had to terminate our
relationship. I could not employ that person.

I assume she continued to work for the other people. And you
and I know that’s against that law. Is that right, or not?

You are nodding. You agree that’s correct.

Governor CLINTON. That’s correct.
Senator Lona. Now that’s against the law. That dear woman

died of cancer that year, and she didn't last very long, bless her
heart. But the point 18 she was on the rolls prematurely—while she
was still working.

Now I can understand how an examiner can be compassionate
and try to be kind and good to people in such circumstances. Now
that's the best case I have seen. There are other cases where the
people are working fulltime in a home even though they are draw-
ing disability. It's not-at all unusual in my hometown for people to
‘be employing people with no records kept who are on those rolls as
being disabled. Now what do you think we ought to do about that?

Governor CLINTON. Senator, I think that's a good argument for
what the Congress did in 1980. Pass legislation requiring all the
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cases to be reviewed. I don’t have any problem with that. That’s
what our people do all day every da{. They review these cases.
They try to evaluate whether the people ought to be terminated or
not. And if they are double-dipping or if they have got a bad medi-
cal evaluation and they get another one, that'’s the kind of people
we can terminate under the law. Under any conceivable set of
rules and regulations that are properly and firmly administered
under the 1980 legislation, those people would be caught up in it.
But that doesn’t have anything to do with the fact that, as you
have already acknowledged, there are 40-11 horror stories for every
dozen you can tell about f)eople that shouldn’t be drawing it. And
that the.procedures are a living nightmare for us to administer.

The issue, I guess, is whether or not—there is no question that
there are more people being kicked off under what has been done
in the last couple years than there would have been if the previous
administration, the way they contemplated running the program,
had continued, even under the 1980 amendments.

But I'm telling you that I come from a State where the taxpayers
think just like they do in your State and where it is popular to
remove people from any kind of welfare roll as it is to put them on.
I'm very proud of what we did in our State going back from when I
was Governor before, to tighten eligibility standards for all kinds of
fublic assistance programs, But I don’t believe you can justify, No.

, the results that I have seen with my own eyes in my State; and
No. 2, the procedures by which they are followed. It’s hard to know
from one week to the next what the dad-gum standards are, and
what the signals are. And we certainly know that there has been
no uniformity throughout the country in how we define who is dis-
abled and what the new rules are.

So I don't disagree with anything you are saying, but I don’t
think it undermines the Governors’ position, which is that there
ought to be the changes that are outlined in our resolution. I don't.
And believe me, I'm not comfortable standing in the school house
door with my moratorium here. But we've got to do something to
change this thing.

Senator LonGg. Governor, please understand my position. I have

eat respect for Governors, and you in particular. My father was a

vernor. My Uncle Earl was a Governor three different times. I
love Governors. Have the highest regard for Governors. [Laughter.]

And I have the highest regard for you, Governor. But I'm not
- particularly pleased with the way this matter has been handled by
the Department. And I'm not particularly pleased that the Secre-
tazg' of HEW did not arrive here today. Yesterday she was here
and I insisted on interrog:ating her about this matter. She didn’t
want to be here for this hearing. And my reaction is that if you
want that job—it's like Harry Truman said—if you can’t stand the
heat, then get out of the kitchen. When you take a job like that

ou are just getting in for a real tough situation. Some of this stuff
- 18 not going to be fun. :

But I think that you and I have really no difference on the basic
situation. Let me ask you this on the issue about compliance. You
are the Governor. Suppose you put a program into effect and you
are paying for 100 percent of it, and you call on the county officials
to administer it, and they are breaking the bank. They are putting
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all kinds of people on those rolls that don’t belong there at all.
They are going to bankrupt your whole administration. What
would you do about that?

Governor CLINTON. If they were breaking the bank and they
were administering the program improperly, I would either make
them change the way they were running it or I would take it over.
But let me state again that our State has been recognized—D: ..
Kearney got a call yesterday from Baltimore saying we are mad at
you boys down there for defying our orders but we have to admit
you are running one of the best programs in the country.

You can’t get me to admit that I want this program liberalized so
much that we're letting people draw what they shouldn’t. I think
anybody that is capable of going to work and is not really disabled
under a reasonable and firm definition should not be drawing this.
But I don’t think that’s an argument against the specific things
that are in the Governors' resolution, many of them embodied in
the bill offered by Senators Cohen and Levin and many of them
embodied in the similar House bill.

Senator Long. Well, Governor, let me just pose another question
to you. Under the law of our State, if a person loses a hand, if he’s
a carpenter and he loses a hand or if he is a railroad worker work-
ing on the train and he loses a hand, he would be construed as
being totally and completely disabled because even though he
might be an enormous success in something else, he has been dis-
abled from doing that particular job for the future.

Now I think we can agree that this particular law that we have
here does not allow that. It doesn’t provide for that, does it? If you
lose a hand, you are not regarded as totally disabled under this
program. Can we agree on that? .

Governor CLINTON. Yes, we do agree on that.

Senator LoNG. In other words, under Louisiana law if you lose a
hand or foot and you are just an ordinary working man—a carpen-
ter, bricklayer, plumber—you can be regarded as totally and per-
manently disabled.

Governor CLINTON. Under the workmans compensation law.

Senator LoNG. Under workmans compensation. We put a provi-
sion in this law where even though our workmans compensation
law might call l:you totally and permanently disabled, you wouldn’t
qualify under Federal law. We meant this to be a very tight pro-
gram—it was supposed to cost one-third, the employer plus the em-
ployee, both of them put together, was supposed to add up to one-
third of 1 percent of payroll for the cost of it. And we explained out
there on that floor why it wouldn’t cost any more than that be-
cause it was so tightly drawn.

Now knowing what we had in mind, can you agree with me that
at any time you find somebody doing a full-time job that person
does not belong on those rolls?

Governor CLINTON. I agree with that.
Senator LoNGg. Now if that’s the case, why should we have to

prove that that person’s health has improved? What difference
would it make whether their health had improved or hadn't im-
proved? Shouldn’t that be totally irrelevant?

Governor CLINTON. As I understand, Senator, you don’t have to
prove their health has improved because if they are working, they
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are not eligible anyway under the present rules. I think that'’s

right.

iet me give you a counter example because I have got one. In
Yell County, a county that Senator Pryor always carries. There is a
State representative there who thinks he is going to succeed Sena-
tor Pryor when he dies and he was telling me the other day, this
same State representative was telling me, that he’s got a constitu-
ent with a ninth grade education who is a truck driver, and a truck
fell over on the guy and it broke his back. And miraculously he ac-
quired the ability to walk aghin even though people thought he
wouldn’t. And he was a very Sfé’éld man. And they tried for a long
time to get him to apply for disability and he wouldn’t do it. An
finally he did and he drew it.

But when he walks, he walks like this. You know, his back is
very stiff. But anyway he acquired the ability to walk again. Then
under this review process in 1982 he was terminated. And the
reason he was terminated is that the judgment was made that he
was capable of going back to work at a desk job. So there’s a case
in the middle where the fellow is not working; they say he is capa-
ble of going back to work in a desk job, but he's got a ninth grade
education in a State with 10 percent unemployment.

Now that’s a tough question. Should he be terminated? There are
two real questions. Should you tighten up the standards so that a
person like that can’t be put on in the future because probably
when the program was originally drafted you didn’t mean for those
people to draw under this program? But it’s a different question if
the person has been drawing for 3 or 4 years and hadn’t worked in
all that time that is in that situation. Should you take them off
- without any evidence of medical improvement?

Now my judgment there, even though it would cost more money,
is that if a person is like that and legitimately, honest to goodness,
having a tough review can’t go back, you ought to leave him on
and not kick him off, if there is not medical improvement.

That’s where I would come down on it even if it costs more
money.

Senator LonG. Well, if we ran the program the way we ought to
run it, assuming that we are going to maintain tight controls on
the cost of the program, we would try to get every employer to do
what Exxon Corp. does right in my hometown. Perhaps they have
got a worker and he is disabled from doing his job where he has to
stand up all the time? ‘

He lost a leg or for whatever reason, he can’t stand up anymore
to do that job. They will see if they can’t put him into a job where
he can work sitting down. They try to slot him into a job and give
him a job preference. They will take the guy that has that desk job,
and J)ut him over there standing up so that the fellow that can't
stand can hold a job sitting down.

It seems to me that if you ran the program the way you ought to
run it that we would try to get all employers, and, hopefully, soci-
ety in general, to slot these handicapped people into jobs that they

can do. That ought to be your startin,ﬁ point.
Governor CLINTON. I agree with that. And believe me this guy

would go back to work in a bird dog minute if he had a chance to
do it. But he was an independent log hauler, a contractor. The
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woods in Arkansas are just like north Louisiana. They are full of
these guys that run these logging trucks. They work for other
people on contracts. They don’t necessarily have anybody that can
give them another job sitting down somewhere. And I believe that’s
right. If you could construct a program for those that don’t belong
to a company like Exxon, you could retrain them and find some-
thing else for them to do, then, boy, I would be strong for not let-
ting them draw disability and making them be productive.

The CHAIRMAN. Governor, I appreciate very much your testimo-
ny. I have been absent, and will have to leave again to see Senator
Baker. But I'm glad you addressed the State administrative side of
this, because I think we are going to have a problem. If we adopt
some new standard that you do not like, are you just going to
ignore it?

Governor CLINTON. No, I wouldn’t.

The CHAIRMAN. I think that’s the problem. If the States are just
going to ignore whatever we do, I do not know why we ought to
continue to pay the States to administer the program.

Governor CLINTON. Well, Senator, let me say first of all that I
don’t think any Governor really has enjoyed this standoff. Most of
us very much hope that the Congress will act, even if you do some-
thing different from exactly what we want, and give us some clear
signal. Let us go back to the drawing boards, figure out what we
are doing, and then go forward working with you.

The truth is it wouldn’t cost you much more money just to take
over the whole program. The only person I can name is this person
right here. Everybody else is a Federal employee and, in effect,
paid for by Federal dollars. And maybe you ought to do that

anyway.
f’xelieve that we've had a good State-Federal relationship on the

whole.
The CHAIRMAN. That's what the administration indicated this

morning.

Governor CLINTON. I think it has been good. And the Governors
that I know that have been responsible for these moratoriums are
reslly very, very anxious to drop them because we supported the
1980 legislation in the first place to review all this so we want to go
back to the business of reviewing.

The CHAIRMAN. Plus, the Governors keep telling us we have to
reduce the Federal deficit.

Governor CLINTON. Well, I agree with that, too. But let me just
say that a member of your party, Governor Snelling of Vermont,
has been working with us and he has been our leader on this for 6
years now trying to be responsible. We supported your social secu-
rity reform and lots of other things. We don’t get to vote on taxing
and spending issues, defense or otherwise, so we are not entirely
responsible.

The CHAIRMAN. I don’t have any quarrel with the Governors, but
I think you understand our problem.

Governor CLINTON. Sure.

The CHAIRMAN. Senator Long was in on the takeoff of this pro-
gram and he doesn't want to see a crash landing. I think he’s

trying to smooth it out a little bit.
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Governor CLINTON. Obviously, I can’t make a commitment for
what any other Governor would do after you act, but I think you
can be reasonably assured that even if you don’t do every little
thing we want irou to do, if you will take our concerns seriousl
about the terrible administrative problems that have been created,
and give us a chance to work with you in a way that gives you the
confidence you need that we are trying to hold down the cost of
this 1progrram-—prospectively you may even want to redefine who
should be drawing it.

The CHAIRMAN. Right.

Governor CLINTON. And we are going to try to kick off people
who shouldn’t be drawing it and put everybody we can back to
work, I think lyou will find that things will return to a good bal-
ance. And I will certainly do everything I can in that regard.

But we can't live with the present conditions. I'm just speakin
for mysélf now because this issue has never been brought up. But
would just as soon you take it back if you are not going to pass
legislation and change it.

Senator PrYor. Senator Dole, while you were out of the room
Governor Clinton testified that one reason they felt the moratori-
um was justified in our State was the ambiguity and that the rules
were changing every day and some were being telegraphed in,
some telephoned in, and it finally got to a point where no one
knew what rules they were playing under.

Now I would just make a suggestion to the social security people
and the administration that when we do come forward with some-
thing, whether it’s legislation, administrative change or whatever,
that these peogle right out there on that firing line be a part of
that because they are the ones that are having to deal with this
program everyday. And I think that during the implementation
process there was probably very little input from people that are
running the program. ‘

I just want to also say, Governor—and I know Senator Long
wants to say something else—but you have heard him say he
doesn’t want anybody drawing benefits that don’t deserve them.
And that’s what you have said and that’s what I have said. We all
agree with that.

But you know he has a welfare program that I've heard him talk
about at lunch that is a pretty good program. He doesn’t believe
that anybody ought to get benefits unless they are just blind or to-
tally disabled—they ought not to get a check without giving some-
thing back in return. And so the other day I heard him explaining
his program, and he said we ought to have a program where these
able}-lbodied folks get out there and pick up paper and pick up
trash.

And one of our colleagues said what if there isn’t any paper,
what if there is not any trash. He said, well, we will hire somebody
to throw some out. [Laughter.]

So that’s Senator Long. That’s the way he thinks about this. And
I think that a lot of people agree with that whole philosophy. And I
just hope this hearing is going to be constructive and beneficial.

Senator LoNG. Governor, I would rather pay somebody to do
something than pay them to do nothing even if what they are
doing is not really necessary. In other words, it seems to me that

31-964 O0—84—21
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we are doing a grave injustice to make drones out of people who
are?potentia ly useful citizens. I think you agree with that, don’t
you’

Governor CLINTON. A hundred percent. ,

Senator Long. If I had my way, we wouldn’t have to argue about
the regulations. We would just give you the money and say, hcre,
you are required to look after these people.

Governor CLINTON. Make them do something for the money.

Senator LoNG. Now I'm not sure you would get reelected if we
did that. By the time a lot of people are disappointed because they
can’t get on the rolls, they might vote for the other guy. But it
would be all right with me to say, look, Governor Clinton, there’s
the dough and anybody that is disabled down there, you look after
them. I yoq;have—got anything left over, you can put it into what-
ever seems like the most fruitful use for the people. But in the
meantime you are expected to look after these people down here
with this money. Do you think you could handle that? Would you
like that or not if we did that? You could write your own regula-
tions. '

Governor CLINTON. Well, I might. If you gave me the money I
would put a work for it component in there. Strong. And I would

enforce it.
Senator Long. Incidentally, I might get a vote for my welfare

prgfram. [Laughter.]

y position is that we ought to let every State government,
working with the counties—I don’t care at what level you do it—
deal with the problem in this way. We would say, “Here is your
share of the money. Now we ur%:a you to put these people to work.
Put them to work doing something. Give them something to do.
Pay somebody to hire them. But we would urge you to try to put
everybody to work doing anything they can that is useful for soci-
ety.
And then if you have got somebody that just can’t do anything,
well go ahead and pay them something for doing nothing. Pay
them for being disabled, if the case may be. But we have just
ruined a lot of FOOd people in this country by handing out to fpeople
who can work foodstamps and welfare checks and all sorts of bene-
fits, running into more than $50 billion a year. This tends to be a
work disincentive. If they go to work to earn some money, at some
point they become disqualified to get these hand-outs. And they
would be better citizens if we paid them for doing something. Do
you kind of like that philosophy?

Governor CLINTON. I do. I agree with that.

Senator LoNG. I don’t know what you and I are arguing about,
Governor. It seems to be maybe we ought to be on the same side.
Thank you very much, Governor. If you have something else you
want to say, go right ahead.

Governor CLINTON. The only thing I wanted to say is to make
this one f‘oint in closing. Our State may be the only State in the
country that has this agency totally independent. It's a free stand-
ing agency and not under any other government department.
We’ve tried to do that so they could work closely with the Federal
Government. And I said and I will say it again one more time, we
have been recognized for the efficiency of our operation and the ac-
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curacy of the judgments which have been made by our people. And
we are proud of that. We don’t like the idea of people drawing who
shouldn’t. But again I would request respectfully that you and the
.other committee members review very carefully what is in our res-
olution, the Governors’ resolution. We want to work with the
Senate, with the Congress to help reduce the deficit; not to increase
spending and programs that can’t be justified. I think what’s in
this program is good for the.country, and I do not believe it will
lead to abuses of the program. And I hope you all can support it.

Thank you very much.

Senator LonG. Thank you for your statement, Governor.

Apparently Mr. Malleris is not available at the moment so I will
call the next panel. Next we have a panel consisting of Mr. Reyes
Gonzales, president of the National Association of Disability Exam-
iners, from Elgin, Tex.; and the Honorable Judge Ainsworth H.
Brown, vice president, Association of Administrative Law Judges of
Wilkes-Barre, Pa. I'm told that Mr. Perales is not able to be with
us. Oh, he is present.

Well, we are pleased to hear from you gentlemen.

STATEMENT OF REYES GONZALES, PRESIDENT, NATIONAL
ASSOCIATION OF DISABILITY EXAMINERS, ELGIN, TEX.

Mr. GonzALEes. I'd like to introduce Ms. Marty Marshall who is
not listed on the list of witnesses who is going to be accompanying
me. She is the NADE legislative chairperson, sitting to my right,
from Lansing, Mich.

I would ask that the entire testimony be made a part of the
record. I would like to highlight a couple of the key points of our
testimony.

I am the current president of the National Association of Disabil-
ity Examiners, which has a membership of approximately 2,000 in-
dividuals engaged in a wide variety of functions within the disabil-
ity program. NADE is a professional association open to all persons
involved in the evaluation of claims for disability benefits. The ma-
jority of our membership is in the State disability determination
services who are adjudicating the disability claims for the Social
Security Administration.

Other members includes attorneys, physicians, psychologists, and
others involved in all aspects of disability. _

Since the inception of Public Law 96-265, also known as the 1980
disability amendments, there has been considerable outcry from
the public due to the accelerated process by which the claims were
being reviewed and by the high percentage of terminations that
were being processed. After the accelerated continuing disability
reviews were instituted in 1980, State agency termination rates
ranged from 40 percent to 65 percent, some higher in some months.
This was an alarming rate since the GAO study prior to 1980 gave
an indication that approximately 20 percent, or one out of every
five individuals who were on disability, did not belong on the dis-
ability rolls. After 1980, State agencies however were terminating
benefits approximately at the rate of one out of every two.

I was proud to see that legislative action in the form of investiga-
tions, hearings, and congressional actions brought about some
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relief to the beneficiaries who were unduly suffering from a bu-
reaucratic nightmare as a result of the administration of the 1980
amendments. One important relief came when Congress passed
Public Law 97-455 in January 1983. The law gave relief in the
form of the following to the disability program:

Temporarily provided for the continuation of benefits through
the ALJ hearing for those terminated and appealing their cases;
and also provided that individuals should be granted the opportuni-
ty for a face-to-face evidentiary hearing during reconsideration of
any decision that disability has ceased.

Although this congressional action did provide some relief to the
beneficiaries then, it is still quite obvious that SSA and Congress
need to take further action to insure that the disability program
being administered to the public is consistent in reference to policy
inter lretation and is being applied in the most humane manner
possible.

We are aware that the Secretary of HHS, Margaret Heckler,
issued some major directives in the summer of 1983 in reference to
the disability program. It was the administration’s intent that
some of those directives would improve some of the problems that
currently existed within disability program. We feel, however, that
further congressional action is necessary.

NADE sent some position statements to the Senate Finance Com-
mittee and to the full Senate in November 1983. At that time, we
stated that because of the adjudicative climate, outlined earlier in
this testimony, we supported the need for a legislative definition of
medical improvement. We also support the SSA directive that re-
turns the face-to-face evidentiary hearings to the State disability
examiners. We also urge that the provision calling for equal num-
bers of reviews of both favorable and unfavorable decisions be rein-
stated in this legislation.

NADE believes that medical improvement needs to take into con-