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Mr. MiLukiN, from the Committeec on Finance, submitted the
following

REPORT

[To accompany H. R. 3997)

The Committee on Finance, to whom was referred the bill (H. R.
3997) to exclude certain vendors of newspapers or magazines from
certain provisions of the Social Security Act and Internal Revenue
Code, having considered the same, report favorably thereon without
amendment and recommend that the bill do pass.

The purpose of the bill is to exempt newspaper vendors coming
under its provisions. This bill does not affect the status of other
salesmen, Any salesman who is able to establish his status as an
independent contractor continues to be exempt from the provisions
of the social-security law.,

The vendor of newspapers or magazines excluded from the pro-
visions of the Social Security Act and from related provisions of the
Internal Revenue Code by the bill is the vendor who retains as the
profits of his enterprise the difference between the amount at which
the newspapers or magazines are charged to him and the fixed price
at which he sells them. The exclusion applies whether or not he is
guaranteed a minimum return and whether or not he is entitled to
credit for returns of unsold newspapers or magazines. The exclusion
is limited to the vendor of newspapers and magazines who sells
directly to the ultimate buyer. It does not apply to persons whose
services are antecedent to, and not immediately ‘a part of, the sale
to the ultimate buyer.

The need for this legislation is to limit application of the term
“employment’’ in section 209 of the Social Security Act, as amended,
and in the sections 1426 and 1607 of the Internal Revenue Code,

The definitions of “employment’’ and “wages’’ in these statutes
are broad. In a statute such as the Social Security Act, enacted
by the Congress as a wide measure of attack against some of the
insecurities growing out of a complex economic environment,
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limited and constricted definitions were neither appropriate nor
feasible. Providing broad exemptions and limitations which had
discernible grounds, the Congress otherwise left the term “employ-
ment’’ as meaning broadly “any scrvice, of whatever nature, per-
formed * * * by an employee for his employer * * *?
and “wages’” as meaning “* * * all remuneration for employ-
ment * * *’ for subsequent statutory clarification as the
necessity manifested itself.

Clearly, all who render services in the processes by which goods
come to be produced and distributed and the facilities of modern life
come to be provided are not employees. Many who serve others in
these processes are in effect self-employed, have the independence of
coutractors, stand in a different relation to those with whom they
participate in bringing these processes to final fruition from that of
employee, or servant, or agent. Long-standing regulations of the
administrative authorities recognize the exempt status of the inde-
pendent contractor, but there are cases in which the broad provisions
of the act admit uncertainties that give difliculty to administrative
officials and the courts in their efforts to applyv the intentions of the act,
Insuch cases it is appropriate for the Congress to declare where the line
of demarcation shall be drawn. In the opinion of your committee,
the status of vendors of newspapers or magazines presents one of such
cases and the act needs to be clarified by a statutory expression as
the House bill provides,

Your committee is impressed that the vendors of newspapers and
magazines are ordinarily free to scll other goods, wares, and mer-
chandise, and frequently doj; that they determine the way and the
manner of offering the papers and magazines for sale; that the
assume the risk of loss or destruction of papers or magazines whivﬂ
they are prevented from returning for eredit; and that their gaing
should be considered as profits from their own business rather than
as wages for employment.  Accordingly, your committee is of the
opinion that such vendors should be treated as self-employed, and
the definitions of the act should be clarified so as to remove any
uncertainties respeeting the application of the act to them.

As to taxes, the bill gives efleet to the exelusion of vendors of news-
papers or magazines as if it had been a part of the Social Security Act
amendments of 1939 except that the bill prohibits eredit or refund of
amounts paid prior to enactment constituting an overpayment of tox
solely by reason of the provisions of the bill. Consistently, and in
order to avoid wiping out henefits and benefit rights which may have
accrued, the amendment of sectien 209 (h) (15) of the Social Sccurity
Act relating to old-age and survivors’ benefits is made effective only
with respect to services performed after the enactment of the bill,

The report on the bill by the Committee on Ways and Means
follows.

The bill would exelude from the Social Security Act and related provisions of

the Internal Revenue Code certain services performed in the vending of news-
ers or magazines.

pa]l?'tr:'dcr the Social Sccurity Act and the Internal Revenue Code the social-
security system does not apply to certain service perforied by .indi_vidtmls under
the age of 18 in the delivery or distribution of newspapers or shopping news.

It has been held by a district court that under certain circumstances the
relationship of employer and employee may exist between a newspaper and the
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street vendors of its papers, and the vendors thus be coveréed under the social-
security system, even though their basic compensation is derived from the reten
tion of the excess of the fixed price at which the papers are sold over the amount
at which they are charged to the vendors. The method of handling the retail
sale of newspapers in many of our larger ocities is peouliar, and your committee
does not belicve that such service should be covered under the soclal-security
system where the basic method of compensation is that described above, The
bill reported will remedy this defect. It will also exclude services in the sale of
magazines under the same kind of arrangements. ,

The bill would leave unaffected the present exelusion of certain services in the
distribution of newspapers and shopping news if performed by employees under
the age of 18. It would add a new provision which would exclude, from the
term “‘employment,” service performed by an individual, without regard to his
age, in making sales of newspapers or magazines to ultimate consumers under a
particular type of arrangement. This exclusion would be applicable only to
service performed at the time of the direct sale and delivery or handing over of
the newspaper or magazine by the vendor to the reader under an arrangement
under which the newspaper or magazine is to be sold by the vendor at an estab-
lished price, and under which the basic compensation of the vendor for his services
is the excess of such ecstablished price over the amount at which the newspapers
or magazines are charged to him, The exclusion does not apply to vendots who
arc compensated on any other basis, such as a salary or comumnission basis, 1f the
gervices meet the requirements of the exclusion, it is immaterial that the vendor is
guaranteed a minimum amount of compensation for such services, or that, in
addition to the profits which he is entitled to retain, he may also be entitled to
receive incidental compensation in the form of incentive payments, or that he is
entitled to be credited with the unsold newspapers or magazines turned back,

The requirement of the bill, that the services will not be excluded unless per-
formed ‘““at the time of”’ the sale to the ultimate consumer, was inserted to make
it clear that the exclusion was not. to apply to a regional distributor whose services
are antecedent to but not immediately part of the sale to the ultimate consumer,
The insertion of the quoted words will not deny the exclusion although the vendor
performs incldental services as a part of the sale, such as services in assembling
newspapers and in taking them to the place of sale. - -

In order to avoid wiping out benefits and henefit rights which have already
accrued and on which individuals may have placed reliance, the amendment to
section 209 (b) (15) of the Social Security Act, relating to benefits under the old-age
and survivors insurance system, is made effective with respect only to services
performed after the enactment of the bill. The amendments to the old-age and
survivors insurance and unemplovment taxing provisions in the Internal Revenue
Code are applicable with respect to services performed after December 31, 1939,
In the case of the unemployment tax, the bill provides that, as to services per-
formed before July 1, 1046, the amendment shall operate in the same manner and
have the same effect as if such amendment had been a part of section 1607 (¢) (15)
of the code as added to.the code by section 614 of the Social Security Act amend-
ments of 1939. :

The bill prohibits any credit or refund of any amount paid prior to the date
of enactment of this bill which constitutes an overpayment of tax solely by
reason of an amendment made by this bill,

CHANGES IN EXISTING LAW

In compliance with paragraph 2a of rufe XIII of the Rules of the House of
Representatives, changes in existing law made by the bill, as reported, are shown
as follows (existing law proposed to be omitted is enclosed in black brackets, new
madtter is printed in italics, existing law in which no change is proposed is shown
in roman):

“SOCIAL SECURITY AcT, AS AMENDED
“(53 Stat. 1375-6; 59 Stat. 67)
“DEFINITIONS

“Sec. 209. When used in this title—
* » » * » - .

“(b) The term ‘employment’ means any service performed after December 31,
1936, and prior to January 1, 1040, which was c:nployment as defined in section
210 (b) of the Social Security Act prior to January 1, 1940 (except service pere
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formed by an individual after he attained the age of sixty-five'if performed prior
to January 1, 1939), and any service, of whatever nature, performed after Decem-
ber 31, 1939, by an employee for the person employing him, irrespective of the
citizenship or residence of either, (A) within the United States, or (B) on or in
connection with an American vessel under a contract of service which is entered
into within the United States or during the performance of which the vessel
touches at a port in the United States, if the employee is employed on and in con-
nection with such vessel when outside the United States, except—
* * * » * * *

“(15) (A) Service performed by an individual under the age of eighteen in the
delivery or distribution of newspapers or shopping news, not including delivery
or distribution to any point for subsequent delivery or distribution; [or}

“(B) Service performed by an individual in, and at the lime of, the sale of news-
papers or magazines lo ullimate consumers, under an arrangement under which the
newspapers or magazines are to be sold by him al a fized price, his compensalion
beirg based on the retention of the excess of such price over the amount at which the
newspapers or magazines are charged to him, whether or not he is guaranteed a mini-
mum amound of compensation for such service, or 18 entitled to be credited with the
unsold newspapers or magazines turned back; or

™ - . * ™ * .

“INTERNAL REVENUE CopB

“Sec. 1426. DEFINITIONS.
¢“When used in this subchapter—

* * * * * * P

“(b) Employment.—The term ‘employment’ means any service performed
prior to January 1, 1940, which was employment as defined in this section prior
to such date, and any service, of whatever nature, performed after December 31,
1939 by an employee for the person employing him, irrespective of the citizenship
or residence of either, (A) within the United States, or (B) on or in connection
with an American vessel under a contract of service which is entered into within
the United States or during the performance of which the vessel touches at a
port in the United States, if the employee is employed on and in connection
with such vessel when outside the United States, except—

* * * * * * *

¢(15) (A) Service performed by an individual under the age of eighteen in
the delivery or distribution of newspapers or shopping news, not including delivery
or distribution to any point forr subsequent delivery or distribution; [or]}

“(B) Service performed by an individual in, and at the lime of, the sale of news-
papers or magazines to wllimate consumers, under an arrangement under which the
newspapers or magazines are to be sold by him at a fized. price, his compensation
being based on the retention of the excess of such price over the amount at which the
newspapers or magazines are charged to him, whether or not he is guaranieed a
minimum amount of compensalion for such service, or i3 entitled to be credited with
the unsold newspapers or magazines lurned back, or

* - * * * * * *

“Sec., 1607. DEFINITIONS,

“When used in this subchapter.—

* * * * * * »

“(¢) Employment.—The term ‘employment’ means any service performed prior
to July 1, 1946, which was employment as defined in this section ag in effect at
the time the serviee was performed; and any service, of whatever nature, performed
after June 30, 1946, by an employee for the person employing him, irrespective
of the citizenship or residence of either, (A) within the United States, or (B) on or
in connection with an American vessel under a contract of service which is entered
into within the United States or during the performance‘of which the vessel touches
at a port in the United States, if the employee is employed on and in connection
with such vessel when outside the United States, except—

* * * * * * *

“(15) (A) Service performed by an individual under the age of cighteen in the
delivery or distribution of ncwspapers or shopping news, not including delivery or
distribution to any point for subsequent delivery or distribution;
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“(B) Service performed by an individual in, and at the time of, the sale of newspapers
or magazines to ultimale consumers, under an arrangement u which the newspapers
or magazines are lo be sold by him at a fived price, his compensation being based on the
relention of the excess of suc gmce over the amount al which the newspapers or maga-
zines are charged to him, whether or not ke is guaranteed a minsmum amount of
compensation for such service, or 18 entstled to be credited with the unsold newspapers
or magazines {urned back,”

* *® L] * [ 4 [ *

o



