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SPECIAL 301 AND THE FIGHT AGAINST
TRADE PIRACY

MONDAY, APRIL 19, 1983

U.S. SENATE,
SUBCOMMITTEE ON INTERNATIONAL TRADE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:10 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the subcommittee) presiding.

Also present: Senators Rockefeller, Daschle, Grassley, and Hatch.

[The press release announcing the hearing follows:]

e w-m_[ljr’r_ese" Releage Ne. }_Ifll. April 6, 1993)
INTERNATIONAL TRADE SUBCOMMITTEE SCHEDULES HEARING ON SPECIAL 301 TRADE
REMEDY Law

Senator Max Baucus (D.~-Mont.), Chairman of the Senate Finance Subcommittee
on International Trade, announced today a hearing in advance of this year’s des-
ignation of “priority foreign countries” under the “Special 301” trade remedy law.

The hearing will begin at 10:00 a.m. on Monday, April 19, in room SD-215, Dirk-
sen Senate ce Building.

Senator Baucus said the hearing will focus on which countries to target this year
under the Special 301 law for failing to protect U.S. intellectual property—U.S. cre-
ative works and inventions—from illegal copying.

“Trade piracy costs our exporters billions of dollars annually in lost sales over-
geas,” Senator Baucus said. ough Special 301, the United States has an annual
opportunity to seek an end to piracy of U.S. patented, trademarked, and copyrighted
goods through negotiations.

“With the Clinton administration’s Special 301 desi%'nation due by the end of
April, I consider this hearing a timely opportunity to explore the records of our trad-
ing partners in this important area.” )

nder the S&gcial 301 provisions of the 1988 Trade Act, the U.S. Trade Rep-
resentative (USTR) is required to identify, within 30 days of the submission of the
annual National Trade Estimate report, those countries that deny adequate and ef-
fective protection of intellectual property rights. USTR must also identify which of
the cited countries are “priority” countries. Special 301 requires USTR to initiate
section 301 investigations on the practices of the “priority” countries.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN OF THE SUBCOMMITTEE

Senator BAUCUS. The hearing will come to order.

On April 30th, under the Special 301 trade law, the U.S. Trade
Representative will release the annual list of priority foreign coun-
tries for negotiations on strengthening protection of intellectual
property, along with the accompanying priority watch list and the
watch list.

This process is America’s strongest weapon against piracy, weak
legal protection, and barriers to access for American intellectual
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property works abroad. Like the Super 301 law, it sets deadlines
and forces action.

That’s why it works! We need to renew Super 301 this year if we
hope to make the same sort of progress in other sectors that Spe-
cial 301 brings about in intellectual property.

Today, with the Special 301 lists due in 11 days, we will give the
USTR Office and representatives of private industry a chance to
share their views on the effectiveness of the law in general and on
their priorities for this year in particular.

Intellectual property products are broadly divided into three
types: copyrights, patents, and trademarks.

Copyrighted works include books and magazines, musical scores,
films and videos, sound recordings, and computer software.

Patented products include pharmaceuticals, agrichemicals, and
innovative machines, tools, and processes.

Trademarked goods include a vast array of products from food to
apparel to machines and more, recognizable by the name or symbol
of their producers.

Together, these industries rank with agriculture and aerospace
as one of America’s three most successful export sectors.

American film and TV programs generate a $3.5 billion trade
surplus each year. American pharmaceuticals generate a $1 billion
surplus. '

American computer software leads all competitors. I believe we
have about 75 percent of the world market. And American trade-
marks get instant recognition worldwide. S

Creative works like these are difficult and often expensive to‘ 7

make, but they are often easy to copy.

A software program, for example, takes years, technological wiz-
ardry, and millions of dollars in R&D to write and publish. Pirating
the same program takes seconds, minimal skill, and an 80 cent
floppy disk.

This problem is worldwide, and is extraordinarily damaging to
our economy. Several years ago, after an exhaustive survey, the
Internationai Trade Commission estimated that they cost America
somewhere between $43 billion and $61 billion dollars in lost ex-
ports every year. It is likely that the figure is even higher today.

The financial injury is at times even accompanied by physical in-
jury. One of my constituents from Bozeman, MT, permanently in-
jured her knee a few years ago when a pair of Korean-produced
counterfeit Reebok sneakers came apart while she was playing ten-
nis.

This problem requires a strong American response. In 1988, Con-
gress provided it by passing the Special 301 law. It directs the
USTR to identify the countries in which intellectual property re-
ceives the weakest legal protection and meets the strongest bar-
riers to entry.

USTR must then begin trade negotiations with these priority for-
eign countries. If this fails to get results, the United States can im-
pose trade sanctions against the country in question.

This is our strongest weapon against piracy of intellectual prop-
erty overseas. Two developments are proof enough: first, the record
number of filings by American industries this year; and second, the
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troops of foreign officials which have come to Washington to nego-
tiate last-minute deals to avoid listing.

This year, India, Taiwan, and Thailand are among the highest
priorities. They have all been named before as priority foreign
countries, but have not changed their ways.

We should not hesitate to retaliate against them unless they
adOﬁt dramatic changes in the next 10 days.

The credibility of Special 301 depends on willingness to use retal-
iation as a last resort. A very important point, the credibility of
Special 301 depends upon the willingness of the United States to
use retaliation as a last resort. And I believe we have reached that
last resort in these cases,

There are many candidates for priority foreign country status
this year. Poland continues to be a notorious center for piracy of
software, sound recordings, and books, and has taken littYe action
to resolve the problem.

Copyright industries add Italy, South Korea, and Turkey as tar-
gets for PFC status. Saudi Arabia, one of the richest countries in
the world, continues to allow blatant piracy of films, sound record-
ings, and CDs, and, in fact, does not guarantee protection of foreign
works at all. It is a disgrace.

Desgite years of promises, Argentina and Brazil have not yet up-
graded their patent regimes for pharmaceuticals.

And other patent offenders include Colombia, Hungary, South
Korea, Turkey, and Venezuela. Trademark industries cite China’s
- inadequate trademark law as a major problem, to go along with
g{ther,gerious problems in Taiwan, Thailand, Brazil, and South

orea.

With this year’s deadline approaching, we have already reached
an important agreement with the Government of the Philippines to
protect American copyrights, patents, and trademarks. And last-
minute efforts to upgrade pharmaceutical patent protection are
going on in Argentina.

We have seen energetic raids on sellers of pirated shoes in South
Korea, and a factory making pirate audio cassettes in Thailand.

There is activity in the Taiwanese legislative Yuan and the Rus-
sian parliament. All are a result of Special 301.

Today, we will hear about these events from representatives of
U.S. Government charged with determining this year’s listings, and
from private industry representatives who have participated in fil-
ing petitions with the USTR this year.

It promises to be an enlightening morning. And with no further
delays, let’s begin.

[Td}il: ]prepared statement of Senator Baucus appears in the ap-
pendix.

Senator BAuCUS. First, I will turn to my colleagues in order of
appearance. And Senator Grassley, I think, was first.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA

Senator GRASSLEY. Thank you, Mr. Chairman.

Before I get into some comments I have on Special 301, I think
I would make a more generic comment about trade generally and
say that it looks very positive.
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The President took a strong point of view last week with the Jap-
anese Prime Minister when he was here.

And weekend reports in both the Japanese press and the Amer-
ican press indicate that there might become a new day. We will not
be taken for granted as Americans in international trade negotia-
tions, and maybe our efforts will be taken a little more seriously.

I know this is just a preliminary report, but at least it kind of
implies that we are getting their attention to a greater extent than
we have in the past.

And so maybe on your efforts on the Special 301, we would say
the same thing for these nations that you have just named and
some that I am going to name.

‘It might do the same thing in a more specialized area of the law
on Special 301 to send a signal that the United States is tired of
being unfairly treated.

So I believe that, Mr. Chairman, it is expressly important for the
United States to be able to identify those countries that deny ade-
quate and effective protection of intellectual property rights or
deny fair or equitable market excess to U.S. exporters that rely on
intellectual property protection.

I took the liberty in getting ready for this hearing of reviewing
the 1993 National Trade Estimate Report on unfair foreign trade
bargij%rs released by the U.S. Trade Representative office to be very
candid.

I am alarmed by the problems that currently exist in the areas
of intellectual property rights from Argentina to South Africa.

Argentina is an example of a country with a very old patent law
dating back to 1864. And it does not provide adequate patent pro-
tection.

Specifically, it excludes pharmaceutical products from protection.
Argentina has been on the Special 301 watch list since May of 1989
and remains yet today.

South Africa, like the United States, is a member of two major
multi-lateral conventions pertaining to intellectual property: the
Paris Convention for the protection of industrial property, and the
Berne Convention for the protection of literary and artistic works.

South Africa does not, however, belong to some agreements that
are important from the standpoint of U.S. business, including the
Patent Cooperation Treaty, the Budapest Treaty on the Inter-
national Recognition of the Deposit of Microorganisms for the pur-
pose of patent protection procedures, and the convention for the
protection of procedures for phonograms.

The South Africans have passed a copyright act in 1992. And a
number of major U.S. software companies have been reassured of
domestic legal protection for their intellectual property, and have
decided to enter the South African market.

Yet, in that very sanie country, the motion picture industry re-
ports that piracy, including unauthorized public performances,
video piracy, and parsiiel imports pose a problem for doing busi-
ness in South Africa today.

Now, Mr. Chairman, I pick the extremes from the front of the re-
port to back of the report. I could just as easily have picked coun-
tries like Chile, Japan, Korea, Mexico—as other examples.
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And in fact, I will refer to some of these other countries as exam-
ples in the questioning I have this morning.

The point is, Mr. Chairman, that relgIard]ess of which country it
is that is placed on the watch list or the priority list, we must ag-
gressively pursue and resolve this unfair trade practice.

And I say that specifically as it relates to 301, but to remind you
that in other areas of law that it applies not only for the enforce-
ment of law, but as the President in his own initiative has decided
in a more generic way to pursue a stronger message. I think it is
going to be very effective.

Senator BAuCUS. Thank you very much, Senator.

And I also appreciate your statement with respect to the Presi-
dent meeting with Prime Minister Miyazawa.

Our trade deficit with Japan is about $49 billion. And that is
more than half our worldwide trade deficit. So it is a significant
problem.

And I think it only appropriate that the President and Prime
Minister did not sweep that problem under the rug, but apparently
dealt with it in a very open and frank way. And it usually is a nec-
essary precondition to resolution. I hope now that we follow up and
get that deficit reduced.

Senator Rockefeller.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER IV, A
U.S. SENATOR FROM WEST VIRGINIA

Senator ROCKEFELLER. Thank you, Mr. Chairman.

I hesitate tn hold up the testimony of the General Counsel for the
USTR, but I will do so for just a moment or two because I want
to observe that all three of us have very strong views on this. And
they are all very similar.

Sometimes we come to the Finance Committee and we do not
give statements. Sometimes we come to the Finance Committee
and we want to give statements. This is one of those times.

I have said frequently since I have been in the Senate that the
protection of intellectual property rights is really a fundamental
trade issue facing U.S. business around the world.

Intellectual property is the technology that determines our Na-
tional income, our social well being, and our international competi-
tiveness.

When the intellectual property of Americans is not protected, our
country loses jobs, production, and obviously prefits.

The degree to which the U.S. Government protects property
rights goes to the heart of our ability to maintain a successful in-
dustrial society.

I do not believe that the U.S. Government has done enough to
Krotect U.S. intellectual property riﬁhts overseas. And I expect this

earing will very strongly confirm that view this morning.

At present, USTR has complete discretion whether to identify a
bad patent system, and consegjuently whether to take any remedial
action. Carla Hills used this discretion to put countries with inad-
equate intellectual property rights under the watch list, but she did
not formally identify them under the Special 301 provisions. As a
result, the USTR was not required to seek improved patent protec-
tion. Therein lies the critical difference.
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To ensure that the U.S. Government will take greeter action, on
January 21st I introduced S. 149, the International Protection of
Patent Rights Act of 1993 that will require the U.S. Trade Rep-
resentative to identify in his annual Special 301 report countries
that deny adequate patent protection.

Senaatlors ikulski, Hatch, Wofford, and Conrad joined me in this
proposal.

I do not know what the General Counsel of the USTR will have
to say about this.

With the Special 301 specific mandates and strict timetables,
this legislation can help eliminate the type of problem we will hear
described today in strong terms,

In previous years, USTR told the Congress not to, “Tie their
hands by requiring actions against countries that deny adequate
standards for the protection of U.S. intellectual property rights.” I
believe the long history of USTR not using its discretionary author-
ity is, in fact, the best argument there is for required instead of
discretionary action.

Even if our friends in office now are planning to exercise their
discretionary authority this year, who knows about the future and
who lglxlows about the future administrations, whether they will do
so at all.

Mr. Chairman, I will ask the witnesses, including the Represent-
ative from USTR, whether they think this legislation is needed and
whether it should be expanded, in fact, to include copyright and
trademark protection, as well as patent protection.

And I believe some of our witnesses will say that my legislation
does not go far enough. And that is easy enough to adjust by in-
cluding copyright and trademark protection.

It is my hope that with these hearings today, the provisions of
S. 149 will be included in the trade bill our committee will work
on, I hope, later this year.

I thank the chair.

Senator BAucUS. Thank you very much, Senator.

I would like now to begin with our first witness, Mr. Ira Shapiro,
who is the General Counsel for the USTR.

Welcome back to this hearing room, albeit in a somewhat dif-
ferent capacity. And I know Senator Rockefeller, in particular, and
the rest of the committee in general very much looks forward to
your testimony.

STATEMENT OF IRA S. SHAPIRO, GENERAL COUNSEL, OFFICE
OF THE U.S. TRADE REPRESENTATIVE, WASHINGTON, DC

Mr. SHAPIRO. Thank you, Mr. Chairman.

It is a pleasure to appear before this subcommittee today to dis-
cuss the Clinton administration’s plans for the implementation of
Special 301 provisions of the trade law.

At the risk of sinking too early into puns, I want to say this is
special for me to be here. I spent most of my adult life either work-
ing in the Senate or preparing to work in the Senate.

And the opportunity to testify here for the first time, particularly
as a Representative of USTR and the administration, is a great
honor for me.
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I am also delighted to appear before you, Mr. Chairman. We
have worked together in the past. And I have been very happy that
this job has given me the opportunity to continue working with
you.

Very few people have shown the constancy of concern you have
on intellectual groperty, strengthening trade policy generally, and
ﬁqhting for U.S. competitiveness. And obviously, Senator Rocke-
feller, who I not only worked with but for: it is a great privilege
to be here with you-as well.

Mr. Chairman, with your permission, I would like to submit my
written statement for the record and essentially summarize the
comments.

Senator BAucus. Without objection.
di)[:'lihe prepared statement of Mr. Shapiro appears in the appen-

Mr. SHAPIRO. Special 301 and the intellectual property interests
that it advances are critical to this administration.

President Clinton’s economic policy seeks to build our economy so
that is capable of fostering the creation of high-wage and high-
skilled jobs.

At the same time, the administration’s guiding principle in trade
policy is to open foreign markets to the exports of U.S. companies
and workers. Special 301 and intellectual property stand at the
intersection of those two ideas.

The ideas and products protected through intellectual property
rights often represent the highest level of technology and creativity
available in the world.

These products, as Senator Baucus has noted, represent a major
portion of total U.S. exports. U.S. computer software, motion pic-
tures, sound recordingi, books, and television programs are ex-
ported worldwide and benefit from strong copyright protection.

Other industries that are an important source of U.S. exports, in-
cluding the aircraft, pharmaceutical, and medical equipment sec-
tors, rely fundamentally on trademark, patent, and trade secret
protections. In 1991, exports in those three industries alone totaled
ap'FrO)dmately $40 billion.

he ability of U.S. companies to export products protected by in-
tellectual property rights, and to compete in foreign markets, de-
pends to a large degree on whether other governments provide ade-
quate and effective protection of our intellectual property and fair
and equitable access to their markets.

The stakes are high. It costs millions of dollars to develop and
market a new computer program or a pharmaceutical or to create
a motion picture. It costs very little in the short term for the pi-
rates to copy those products.

Such piracy costs all of us in the United States. As Senator Bau-
cus has said, the thing that connects these products which rely on
intellectual property protection is that they are hard to invent and
easy to copy.

As the President said in his speech at American University, this
administration will not let trade issues play a secondary role to
non-trade concerns.

Ambassador Kantor is prepared to look at every possible means
of advancing the objectives of Special 301.
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If we are not succeeding in advancing those objectives, Ambas-
sador Kantor will recommend significant, not merely symbolic, ac-
tions in response to the unreasonable practices of our trading part-
ners.

This administration is fully prepared t¢ take a strong position
with other governments to obtain world-class laws and enforcement
efforts that will put the pirates out of business.

At the present time, USTR and its colleagues in the interagency
process are intensely involved in the Special 301 review that will
result on April 30th in the identification of priority foreign coun-
tries which maintain the most onerous and egregious acts, policies,
and practices to the detriment of U.S. intellectual property.

As Senator Baucus has indicated, negotiations with many na-
tions are ongoing at the present time.

When Congress enacted Special 301 as part of the 1988 Trade
Act, U.S. owners of intellectual property faced extensive piracy in
other countries.

Many countries with important markets either failed to provide
protection or did nnt enforce the laws that were in place.

Since 1989, Special 301 has played an important role in obtain-
ing the enactment by many of our trading partners of stronger laws
for the protection of intellectual property rights.

It bas also helped ensure stricter enforcement of those laws and
in certain markets, improved access for our products.

We have not attained all of our goals, far from it. As Senator
Grassley pointed out, the foreign trade barriers estimate, which
wa3 released last month, has a great volume of material on the
barriers to intellectual property that still exists, but Special 301
has racked up an impressive series of accomplishments.

The statute has worked particularly well in helping U.S. nego-
tiators persuade countries to adopt changes in their laws to bring
them up to international standards.

The list of successes under the statute is long. And in the appen-
dix to my written testimony, I have tried to itemize a full list of
the changes of law and enforcement that have occurred in the past
4 years.

In fact, progress continues to be made. Just this month, Ambas-
sador Kantor signed an agreement with the Philippines Govern-
ment in which that government agreed to legislative and adminis-
trative mecsures that when implemented will greatly improve the
protection and enforcement of copyrights, trademarks, and patents
in that country.

Adequate laws, however, are just the first step to ensure that
owners of intellectual property rights have an environment that
permits them to market their products in a fair manner and en-
courages investment in that country.

It is likely that Special 301 will be focused in the future more
on the issue of obtaining effective enforcement of existing laws.

It is easy enough to ascertain when another nation adopts a
copyright, trademark, or patent law, and to assess whether the pro-
tections promised in the law are adequate.

But effective enforcement of those laws is a much more complex
task to measure and to obtain. It requires changed behavior by the
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police, prosecutors, the judiciary, and other authorities. It requires
major changes in business as usual.

We will have to work tenaciously to accomplish those results.
And we are prepared to do so.

Despite Special 301’s track record and successes to date, the ad-
glin;’stration believes that the statute can be used even more effec-

vely.

We are committed to giving a fresh direction to the Special 301
review process to ensure that our objectives are clear and that
other countries know what we are seeking.

First, many of our trading partners have entered into agree-
ments with the United States that include commitments to improve
protection, strengthen enforcement, and remove barriers to market
access.

Those countries must live up to those agreements and fully im-
plement measures necessary to eliminate identified problems.

Any partner that fails to meet those commitments can expect a
strong and speedy response from the administration.

Second, as noted above, effective enforcement of laws already on
the books is critically important. Countries that do not enforce
their laws can expect to receive special attention under Special 301.

Third, while the sales of counterfeit and pirated goods in a par-
ticular domestic market can cause damage to U.S. interests, that
damage is multiplied when a country exports pirated goods to third
markets.

Countries that are exporters of pirate and counterfeit goods can
expect the United States to consider this to be an onerous or egre-
gious act and consider it to be an important factor in the Special
301 process.

Fourth, on Special 301 market access issues, the administration
will be concerned about barriers that prevent U.S. products from
being soid in overseas markets.

The EC Broadcast Directive, which places a stringent quota on
U.S. television programs throughout the community, remains an
issue of particular concern.

Finally, USTR is particularly concerned and focused on coun-
tries, including Brazil, India, Taiwan, Thailand, Korea, and Argen-
tina, which have had a long-term place on the Special 301 list.

Obviously, the designations under the statute do not occur until
April 30th, and negotiations are ongoing. But Special 301 cannot
be seen as effectively functioning if countries can take up perma-
nent residence on a list without making sustained progress in ad-
dressing the problem issues.

It is our hope and intent to formulate specific action plans, in-
cluding deadlines and benchmarks for evaluating a country’s per-
formance.

We will enforce those deadlines and take action if necessary
through out-of-cycle reviews of countries’ status under Special 301.

Let me say, Mr. Chairman, at the end of the day, the statute’s
credibility and usefulness, as you have indicated, depends on the
administration’s commitment to take strong and decisive action in
the event that problems remain unresolved.
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We must be firm in naming names and telling our trading part-
ners that we will act if they harbor pirates, counterfeiters, or per-
mit infringements to go unpunished.

The Clinton administration is determined to put real teeth into
retaliation measures where needed. Ambassador Kantor is pre-
par;:d to use Special 301 more aggressively than it has been in the
past.

In that context, he is looking at every means to drive our mes-
sage home. One means used by past administrations was the rev-
ocation of benefits currently granted under the generalized system
of preferences, GSP.

But Ambassador Kantor is also interested in exploring means
that have not been used in past administrations.

For example, the administration is exploring the possibility of a
linkage between intellectual property issues and bilateral aid pro-
grams, as well as encouraging multilateral development banks to
include intellectual property protection as a key component of their
programs for improving the investment climate and infrastructure
of developing countries.

In sum, Mr. Chairman and members of this subcommittee, be-
cause the administration is committed to open markets and to the
creative energy and technological edge needed to foster a high-wage
economy in the 21st century, the forceful implementation of Special
301 is =2 very high priority for us.

Thank you, Mr. Chairman.

Senator Baucus. Thank you very much, Mr. Shapiro.

Could you, for the subcommittee again, just very briefly indicate
the areas where you believe this administration will utilize Special
301 in the same way as the past administration and also of equal
brevity and as succinctly, where you believe it will differ in its uti-
lization of Special 301 compared with the last administration?

Mr. SHAPIRO. Mr. Chairman, our view basically is that Special
301 has attained significant accomplishments.

We plan to continue using the structure, which is not required
by the statute, of having a priority watch list and a watch list, as
well as the designation of priority foreign countries.

We think that having that hierarchy is important both in terms
of identifying our negotiating objectives and to let our trading part-
ners know of the concerns we have.

Where we will differ, ( hope, from the previous administration is
in dealing with countries that are violating our intellectual prop-
erty rights, and have perhaps grown somewhat inured to being des-
ignated because they have been designated any number of times.

We are interested in results and not in promises, and if those re-
sults are not forthcoming, Ambassador Kantor and the administra-
tion will have no hesitation to take action, including retaliatory
measures.

As I also tried to indicate, we are currently exploring whether
there are other tools that would impress upon our trading partners
the priority we give these areas.

Senator BAucus. I will expect that this administration to be ac-
tually more aggressive for a couple of reascns. Number one, as you
have mentioned, the President’s speech at American University,
where he made it very clear that domestic economic policy is very
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much inteairated with foreign policy, and that we Americans were
going to take strong action to enhance our domestic economy.

Second, I think it is not only in our best interest, but it is in the
other country’s best interest for the United States to pursue a more
aggressive policy in the Special 301.

Let’s take Thailand, for example. In the past, the State Depart-
ment probably weighed in an opposition to potential U.S. action,
some agreements it may or may not have had with, say, Thailand.

But two wrongs do not make a right, that is, Thailand’s failure
to enforce its anti-narcotics actions, where the United States
worked with Thailand to help Thailand enforce its narcotics en-
forcement actions, should not be an excuse for the United States
not :,o be more aggressive, say, in intellectual property infringe-
ments.

In addition, it would very much help Thailand, as an example,
if the United States were to enforce intellectual property infringe-
ments because then Thailand’s business climate would be more fa-
vorable to international investment. And that would be very help-
ful to Thailand generally to have a more stable and more g};pend-
able economy.

So I would very strongly encourage the administration to be con-
siderably more aggressive than past administrations, not only be-
cause it is in the United States best interest, but it is in Thailand’s
best interest as well.

Second, Mr. Shapiro, isn’t it true that the deadlines in Special
301, the listing of offenders under Special 301, which essentially
gives Special 301 its teeth?

Isn’t it a fact that there are deadlines, they are specifically nam-
ing the countries’ offenses that make Special 301 effective? Isn’t
that the case?

Mr. SHAPIRO. Mr. Chairman, I think it is undeniable that the
deadlines of Special 301 and the identification of named countries
do have that effect.

It is important that if, as I indicated, countries are designated
time and ¢gain and they are able to take up sort of permanent resi-
dence on these lists without much fear of retribution, that will un-
den’ﬁine the. credibility of the statute. And we are trying to work
on that.

Senator BAUCUS. You anticipated my next question, that is, if it
works for Special 301, doesn’t that also logically compel a strong
argument for Super 301?

Mr. SHAPIRO. Mr. Chairman, as you know, the President has,
when he was a candidate and since, endorsed Super 301, supported
the concept of it, and continues to be supportive of that concept.

And we have indicated in our desire to get fast track renewal
considered as t}uickly as possible for the Uruguay Round that we
hope that legislation, even that legislation that we are supportive
of, might be considered at a later time.

But the administration’s position on the substance of Super 301
remains.

Senator -BAucCuUs. Well, 1 appreciate the President’s very strong
statement during the campaign in support of Super 301. In ract,
ggi-ing the campaign, he even said he supported enhanced Super
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And frankly, I think that now, as usually in life, if you are going
to do something, you might as well do it now rather than later. Let
us not put it off.

Thank you.

Senator Rockefeller.

Senator ROCKEFELLER. Thank you, Mr. Chairman.

Mr. Shapiro, you said the well documented success of Special 301
and its priority watch list and watch list demonstrate that they can
be used as a negotiating tool, which implies that you are well satis-
fied with the present law as is, just as a matter of enforcement. I
think that is what you said. ‘

I do not understand what negotiating advantage you see to
threatening to take—in a sense threatening to take no action as op-
posed to saying, unless you, the other country, do take action, we
will take action ourselves in the form of some kind of retaliation.

In other words, you seem comfortable in the enforcement. And
you seem uncomfortable in going further than the present statute.

Mr. SHAPIRO. Senator, we have not taken a position on your leg-
islation yet. And I would certainly like to have a little time to
study it and to talk with you and your staff about it. I know others
at USTR would as well.

The general question of discretion for negotiators as opposed to
more automoticity is something that reasonable people, I think, can
differ on.

I think that, as I tried to indicate, the statute has had successes.
I think when it has been used aggressively, it has brought about
a significant number of changes.

Whether it could be used better remains to be seen. I think that
we will try in this cycle to demonsirate that the present law can
be used aggressively.

If we do not use it to the satisfaction of those who rely on intel-
lectual property and to the Congress, then we ought to talk about
whether more automoticity is needed.

Having been here a sum total of 2 months and having reviewed
the accomplishments that the statute has had in the past few
years, I'm not yet convinced on that point.

Senator ROCKEFELLER. I understand that, but for you to be there
for 2 months is like others to be there for 10 years.

Mr. SHAPIRO. It certainly feels that way. [Laughter.}

Senator ROCKEFELLER. You indicate that you do not have hesi-
tation in taking—you expect a lot of frustration with countries
that, as you say, take up permanent residence on the watch list.

Mr. SHAPIRO. Right.

Senator ROCKEFELLER. And then you point in the appendix to a
number of successfully negotiated results.

Mr. SHAPIRO. Right.

Senator ROCKEFELLER. But you still express the frustration
about countries that take up permanent residence on the watch list
area, the priority watch list area. Now, I mean, I hate to say it,
but this is kind of like a replay of the early days of the Bush ad-
ministration.

I mean, after all, Super 301, which the chairman champions, is
not there because the USTR absolutely needs to have it.
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I mean, you could argue for Super 301, as, indeed, one could
argue for 301 that you do not need to have it if you enforce the
laws that are already there.

But it is there as a very clear psychological statement.

It is there to say something more than enforcement. I mean, this
has been my objection to U.S. trade policy and Japan policy—that
we just keep saying we will enforce, but we never really make it
clear that, in fact, we have a course of action that we are going to
follow. And you can count on that.

So why do you hesitate to put countries that are on the statutory
list, priority list, make them statutory instead of just warning them
so to speak?

Mr. SHAPIRO. Well, Senator, I think it—-

Senator ROCKEFELLER. I will agree that my reference to the pre-
vious administration is going to get an altogether very good, sort
of a specific clear emotional answer from you. But I am drawn to
:‘hat‘ mean, | have heard conversations like that in this room be-
ore.

Mr. SHAPIRO. It was harsh, Senator. [Laughter.]

I think that it may be a little too early to judge whether this ad-
ministration’s trade policy, even in this area, can be likened to the
previous administration.

We do have some difference of opinion on whether the statute
has been used successfully. I do think it has had more successes
than you apparently give it credit for.

I would say that part of enforcing the trade laws and furthering
our objectives here is in having priorities and focusing on those pri-
orities and not backing off on those that you have deemed to be pri-
orities.

I would like to raise intellectual property protection in 60 or 70
countries simultaneously. It is difficult to do that realistically when
ou have to negotiate over those intellectual property regimes and

eep pressure on many nations at the same time.

It you look at the list of accomplishments for the past 4 years,
there have been a large number of nations that have upgraded pro-
tection they have given to intellectual property, not enough, but I
think that it shows that the statute does work.

And the statute in the hands of an aggressive U.S. Trade Rep-
resentative who is ready to take on some of the leading offenders
in this area, I think will have some successes.

I share {L(l)ur frustration about questions like the Japanese patent
system which the last administration did not make particular
progress on, but I think that the statute can be workable and
strong in this administration.

If we have not satisfied you or other Congressional critics by the
time this cycle is over, we ought to talk about whether more
automoticity is needed.

Senator ROCKEFELLER. Thank you.

Senator BAucus. Thank you, Senator.

Senator Hatch.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM UTAH

Senator HATCH. Thank you, Senator Baucus, Mr. Chairman.
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I welcome you, Mr. Shapiro, and the other distinguished panel of
business representatives as well today. -

We talk too often of the macro-policy effects of trade agreement
violations, but it is the micro-economic effects of these policies and
practices that can destroy jobs, investments, and whole industrial
sectors.

These concerns are found throughout the legislative history of
Section 1303 of the Omnibus Trade Act of 1988, the so-called Spe-
cial 301 provision of the law.

I supported Special 301 then, as I do now. And as the senior Sen-
ator from Utah, which Business Week has called the nation’s soft-
ware valley, I have seen the information technology industry of my
State suffer great losses.

This industry in Utah numbers over 800 companies, producing a
payroll almost equal to that of our Utah defense sector, for which
Utah has long been well known.

Despite my obvious commitment to rigorous overseas protection
of intellectual property and assured access to foreign markets, the
twin objectives of Special 301, I have been a cautious proponent of
its use.

In my article in the latest issue of Computer Law Reporter, enti-
tled “Protecting Intellectual Property Rights in China,” I argue
that Special 301 almost certainly induced China’s adherence to the
ganuary 1992 Memorandum of Understanding with the United

tates.

China simply could not afford being returned to the Special 301
priority watch list, and the impending retaliation then being held
over its head.

However, I also warned that the reckless use of Special 301 could
ignite mutual retaliatory measures, which is, of course, a euphe-
mism for trade wars.

I would like to invite the committee to take note of these argu-
ments, Mr. Chairman, and submit the article along with the bal-
ance of my remarks for the record.

Senator BAUCUS. It will be included.

[The information referred to above along with the prepared state-
ment of Senator Hatch appear in the appendix.]

Senator HATCH. Thank you.

And I was encouraged, Mr. Shapiro, by the action late last year
of the U.S. Supreme Court, which reaffirmed the validity of the
Taiwan Relations Act and the continued validity of the United
States-Republic of China Treaty of Friendship, Commerce, and
Navigation, the FCN Treaty of 1948.

Professor Lawrence Tribe of Harvard argued that the Second Cir-
cuit Federal Court of Appeals found the defendants, Healy Enter-
prises, in violation of the FCN Treaty for selling materials in the
United States that had been pirated, that is, the copyrights had
been infringed upon.

Professor Tribe said that since Taiwan is no longer a “nation,”
the FCN Treaty was nullified.

The Supreme Court disagreed, referring to the effect of the TRA,
the Taiwan Relations Act, which shows Taiwan to be treated as if
it were a nation.
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For obvious reasons, the Government of Taiwan was pleased
with the ruling. Now, why hasn’t this enthusiasm spilled over into
more aggressive enforcement of its intellectual property laws?

Mr. SHAPIRO. Well, Senator, I think in focusing on Taiwan, you
have raised a question of a country that has been right at the top
in terms of piracy, counterfeiting, and other violations of U.S. intel-
lectual property.

Our Customs service tells us that Taiwan is the leading nation
in terms of products coming into this country that are counterfeited
or pirated.

And there is no question that the performance of Taiwan in this
regard casts s real cloud over its economic accomplishments other-
wise.

We have made some progress in discussions with Taiwan in the
implementation of the 1992 IPR Understanding, but we still have
significant remaining concerns with Taiwan.

Those issues that concern us most include the need for the ap-
proval of a strong bilateral copyright agreement, and the passage
of a cable TV law because frankly, they have cable stations now
that basically just play pirated material from the United States.
We ask from Taiwan a much stronger examination of their exports
and a monitoring of trademarked and copyrighted products going
out of the country.

I have been struck, and I know Ambassador Kantor has been
struck, by the unanimity of view that Taiwan is a serious problem
in the copyright and trademark area, less so in the patent area.
But in copyrights and trademarks, they have been right at the top.

Senator HATCH. The IPA estimates that Taiwan’s piracy cost
U.S. companies something like $669 million in 1992. PMA, the
Pharmaceutical Manufacturers Association, estimates their losses
last year at somewhere between $25 and $100 million.

I would say that any promises from Taiwan need to be compared
with these numbers. And I think in Taiwan, they have to realize
the imminence of retaliatory measures and even the loss of support
from long-time friends on Capital Hill, including my own because
this is simply unacceptable.

I have a lot of regard and friendship for people there, but this
iust isn’t right. They should have to come into the order of nations

ere.

I appreciate the work that you are doing.

Senator BAucus. Thank you, Senator.

Senator HATCH. Thank you, Mr. Chairman.

Senator BAucuUs. Senator Daschle.

Senator DASCHLE. Mr. Chairman, other than to compliment Mr.
Shapiro on his testimony today, I have no questions.

Senator BAucus, Thank you, Senator.

Mr. Shapiro, I have a question about the standard that the Unit-
ed States should use under Special 301. As you well know, the ad-
ministration, under current law, has a lot of discretion.

And the question therefore arises obviously is to what degree the
administration should properly enforce and bring retaliatory action
when the requisite time expires.
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And some countries, some developing countries might argue that,
well, they are poor, they are disadvantaged, they need some special
treatment.

Isn’t that argument not a good argument in the face of the intel-
lectual property provisions that the United States is negotiating
with Mexico under NAFTA?

For example, the average wage in Mexico, a developing country,
is between one-tenth and one-fifth of that ot the United States. And
g{;eﬁco, too, has a per capita income of one-tenth of the United

ates.

Its living standards are much lower than that of the United
States. It truly is a developing country.

Mr. SHAPIRO. Right.

Senator BAucus. Yet, the intellectual property provisions that
the United States negotiated with Mexico under NAFTA are much
higher than the standards under the Dunkel text, for example, in
the Uruguay Round.

So the United States could negotiate a strong intellectual prop-
erty protection provision with Mexico, a developing. Why shouldn’t
the United States properly ask for the same standards with respect
to other countries, whether they be Thailand, Taiwan, or India, or
ang{other country?

r. SHAPIRO. Senator, I basically agree with your point. Let me

o back to the question of sort of standards. I think there is no one

actor that is the governing standard. A lot of things enter into
one’s assessment.

But I certainly acc:pt and agree with your point that developing
nations ought not be exempt from our expectations of strong intel-
lectual property simply because they are developing.

If you look around the world, there are some developing nations
that have been quite forthcoming in terms of intellectual property
protection.

Sometimes, as in the example of Mexico, this is in part because
their leadership recognizes the advantages to them as a country.

They will advance more rapidly if they create a climate where in-
tellectual property is protected. This is a point you made earlier
with respect to Thailand.

We are obviously pursuing our intellectual property interests be-
cause they matter a great deal to our companies and our jobs here
and to our industrial and technological strength, but frankli', it is
in the interest of these other countries to upgrade their intellectual
property as well. It will strengchen their economy.

So we will certainly look at the overall economic development of
a country, but we will not be inclined to say simply because it is
a developing country, it ought not to upgrade its standards and
ought not to be held to high standards.

enator BAuCUS. On the other side of that same coin, I would
like your response to the concerns of many in the intellectual prop-
erty community, particularly, in the gharmaceutical community,
that the Dunkel text would weaken U.S. intellectual property pro-
tection insofar as under the Dunkel text, I think that the pharma-
ceutical protection or some protection is not available for 20 years.

Mr. SHAPIRO. Well, Senator, I think that basically the Dunkel
(TRIP’s) text, which we support with some changes, would estab-
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lish strong standards of intellectual property for hopefully the 108
nations that would subscribe to it if we reached agreement on the
Uruguay Round.

We agree with the industry concerns that you have expressed,
that some of these transition periods are too long.

Senator BAUCUS. Twenty years is a long time.

Mr. SHAPIRO. Well, frankly, there is an argument about whether
20 years is actually the transition period in there. And I think that
the transition period is actually 10 years.

Senator BAucus. What about the pipe line problem?

Mr. SHAPIRO. Well, we are concerned about both the transition
and the pipeline problem, but the U.S. Government over the years
has, as Capital Hill has, worked closely with the concerns of the
pharmaceutical industry.

And, to some extent, the progress that has been made by Special
301 over time has raced along side and even ahead of the TRIPS’
text,

When we started this exercise years ago, TRIP’s and the Uru-
guay Round were regarded as the best way to upgrade intellectual
property.

Special 301 has opened another front and enabled us to do things
bilaterally as weli.

I think the industries, including pharmaceuticals, would benefit
from a set of rules that governed all nations and that the Dunkel
text has become a standard that we have worked off for in our in-
tellectual property efforts.

Senator BAucus. Why the concern about the Dunkel text?

I mean, there are countries like Brazil, for example, that have
worked very hard against even the provisions in the present
Dunkel text, still a major offender of intellectual property and
which I think should be named under Special 301.

But I just think that the administration should not only take a
new look at Special 301, but take a new look at the Uruguay
Round negotiations, including specific provisions of the Dunkel
text.

Mr. SHAPIRO. Well, I can assure you, we are doing that.

Senator BAucus. Thank you.

Senator Rockefeller.

Senator ROCKEFELLER. Thank you, Mr. Chairman.

Mr. Shapiro, I will persist here. Again, your conclusion is that
the Clinton administration believes that the Special 301 review
process is an effective tool in gaining protection in foreign markets
for intellectual property.

Now, in the appendix which you attached, you give examples.
Under your watch, so to speak, there a number. Of course, the day
is coming up. And that is obviously a discipline.

But there is one here, the “Chinese Government enacts amend-
ments to the Trademark Law and supplementary provisions to the
criminal law adding to penalties for trademark infringement.”

Well, “adding to penalties,” as this says, the Chinese are-not-well
known for enforcement. In other words, this is a skeptical Senator
looking at a list.
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In the year before your watch, in 1992, the last four, I think, on
the bottom of page 12, “Taiwan passed a Fair Trade law that pro-
vides some protection for trade secrets.”

Well, you have been lambasting Taiwan all over the place this
morning. And here, you cite that they have passed something
called a Fair Trade Law. Again, China style, what does that mean?

“India committed to the liberalizing of marke¢ access for motion
pictures.” I mean, they have been committed to liberalizing for
years and years and years. And now, they are doing it again. And
you are accepting it, potentially.

“‘India announced that it will accord national treatment for the
use of trademarks owned by a foreign proprietor.” Maybe yes;
maybe no.

Finally, “Thailand’s National Legislative Assembly enacted
amendments to the patent law that will extend product patent pro-
tection to 20 years from filing. However, the law does not provide
protection for existing patented products that have not yet been
marketed in Thailand, and contains extremely broad compulsory li-
censing provisions.”

I mean, it is just hard for me to really be impressed by that. I
give you the benefit of the doubt because I believe that President
Clinton, Ambassador Kantor, and yourself—and I think a lot of
trade policy, in fact, is going to come right out of the mind of Ira
Shapiro for the next 4, and hopefully 8, years.

So I am inclined to give you the benefit of he doubt on this, but
you will understand my nervousness about these accomplishments,
so to speak, in the past.

Now, you get to that Special 301 matter again, dealing with the
fact of intellectual property theft.

My bill proposes—and I again ask you to think about it—to focus
upstream. Go upstream and focus there.

This is particularly important in the Japanese case where dis-
criminating patent practices allow intellectual property theft to
occur legally, I mean, that is what the current situation is.

In other words, if a U.S. company cannot get a patent in Japan
where it is almost impossible to get one—it takes years in spite of
their brand new building, even though that company may have a
patent everywhere else—then its intellectual property can be,
quote, stolen, unquote and done so legally.

It seems to me that we should be focusing on not just the current
problem, but also on upstream situations.

And I hope that you would look at my bill.

Mr. SHAPIRO. Senator, I will do that obviously. I will.

I appreciate the earlier compliment. I have to say that I think
the trade policy of this administration will come from many minds,
not the least or which is the President’s, because I know the Presi-
dent, for example, in preparing for and dealing with Prime Min-
ister Miazawa’s visit, was very strongly involved and made his
views obviously clear.

Senator ROCKEFELLER. And I want to agree with that, too, be-
cause I thought, as Senator Grassley and Senator Baucus pointed
out, that was a very powerful demonstration of a switch in ap-
proach, one, if I might say, if repeated several times will be one
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that the Japanese will not fail to understand is the American trade
policy. And their behavior, I think. will then change.

Mr. SHAPIRO. I do not mean to digress on this, but I also want
to say that it was very important in the way Secretary Christopher
and Secretary Bentsen were also strongly involved in this. There
has always been a tendency when Japan {ooks at the U.S. Govern-
ment to see if there are differences between the agencies.

And having the Secretary of State suggesting that the Japanese
Government ought to be more worried about the procurement of
U.S. computers sent a powerful message as well.

But returning to your major point, I do not really think there is
any inconsistency between our positions, except that I am saying,
in sonllle of these situations, we have seen progress and it is not
enough.

That is to say, from the list that you were reviewing, the 1992
Memorandum of Understanding on intellectual property that was
entered into with China, represented an enormous amount of
prgfress with respect to the intellectual propert‘fr regime of China.

ow it will not be self executing. What I tried to do in my testi-
mony is to say that once other countries have adopted laws, we
have to make sure that these laws are real.

Now, in China, they have met some of the requirements of the
Memorandum of Understanding. They have enacted amendments
to their gatent law. They have issued new copyright regulations.

And they have joined the Berne Convention for the protection of
literary and artistic works. They have also improved their trade-
mark law,

Now, all of those things are good, but at the same time, we worry
a great deal about their enforcement of the law.

enator BAucus. I think you have to summarize, Mr. Shapiro.

Mr. SHAPIRO. I am sorry.

But in any event, Mr. Chairman and Senator Rockefeller, I do
think that in these situations, it is heavy lifting and slow moving
to get countries to do the things we want them to do.

And I am trying to indicate where there has been progress. And
there is still things that need to be done.

Senator BAucUSs. Thank you, Senator.

Senator Hatch.

Senator HATCH. No further questions. Thank you.

Senator BAUCUS. Senator Daschle.

Senator DASCHLE. Thank you very much, Mr. Shapiro, for your
testimony. And I understand you have to leave promptly because
you are going to be conducting negotiations with Brazil.

Mr. SHAPIRO. Thank you, Senator.

Senator DASCHLE. Good luck.

Mr. SHAPIRO. I appreciate it.

Senator DASCHLE. And I hope you are effective.

Senator BAUCUS. Our next witnesses include a panel of several
people very much involved in the intellectual property community.

First, Harvey Bale who is with the International Division of the
Pharmaceutical Manufacturers Association.

Mr. Jason Berman, president, Recording Industry Association of
America, Mr. John J. Cummins, president of the U.S. Trademark
Assgociation.
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Mr. Eric Smith, executive director and general counsel of the
International Intellectual Property Alliance.
Dr. Bale, why don’t you begin?

STATEMENT OF HARVEY E. BALE, JR., Ph.D.,, SENIOR VICE
PRESIDENT, INTERNATIONAL DIVISION, PHARMACEUTICAL
MANUFACTURERS ASSOCIATION, WASHINGTON, DC

Dr. BALE. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, you have done
a valuable service in holding this hearing today on the 1988 Special
301 law, prior to the administration’s decisions due by the end of
this month.

Thank you very much for inviting me to represent the U.S. re-
search-based pharmaceutical manufacturing industry.

The administration has a real opportunity to accomplish change
and contribute substantially to enhancing America’s high-tech-
nology manufacturing industries’ ability to compete better globally
through enhanced intellectual property protection abroad.

This subcommittee will, I hope, continue to carry forward the
concerns and messages that I expect will emerge from this panel
and hearing through follow-up communication with the administra-
tion and our sometime so-called trade partners.

In our case, we believe that we especially need priority attention
toward such alleged trade partners as Argentina, Brazil, Turkey,
fjungary, Korea, Colombia, India, Thailang, and Venezuela, just a
ew.

In this brief summary statement, I want to discuss only three
points. First, some countries are long overdue in reform of their in-
tellectual property policies toward pharmaceuticals and other sub-
ject matter.

Argentina promised to change 4 years ago. And every time senior
economic officials visit the United States, they repeat their govern-
ment’s commitment to change. Then, of course, they return to Bue-
nos Aires and do absolutely nothing about patent reform.

In 1990, the previous administration withdrew tariff sanctions
against Brazil, based upon a promise to enact adequate patent pro-
tection, which, of course, it has not fulfilled.

And two other pirating countries, Hungary and Turkey, right
now continue to drag on discussions with our government.

And finally, Indian drug manufacturers continue to have the
blessing of their government to copy and counterfeit medicines.

The message is clear. President Clinton’s new trade team, head-
ed ably by Ambassador Kantor, can achieve real breakthrough suc-
cess in the trade field this spring, but only if it gives appropriate
weight to intellectual property as part of a high-technology manu-
facturing and job strategfy, and by taking whatever trade actions
are necessary to rectify foreign piracy practices and policies that
condone them.

Second, we are concerned that when action is warranted, the
interagency policy process that decides to recommend the appro-
priate level of trade response, in fact, gives too much weight to for-
eign policy concerns 2nd belittles industry’s measurement of eco-
nomic damage from unfair foreign trade practices.
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Some agencies seem anxious to throw out as much as 99 percent
of the estimated damage in order to arrive at a retaliation figure.

Thus, our alleged trade partners find it much easier to live with
the limited U.S. slap on the wrist than to rectify the problem that
led to the Special 301 action in the first place.

A credible Special 301 demands that there be a credible measure
of response to foreign piracy.

Third and finally, in this very brief statement—I hope, Mr.
Chair(‘iman, you will permit me to enter my full statement for the
record.

Senator BAucUS. Just so all witnesses know, all statements “will
be entered into the record.

[The prepared statement of Dr. Bale appears in the appendix.]

Dr. BALE. Thank you.

Third and finally, one of the greatest concerns in industry is that
the fundamentally flawed GATT Dunkel intellectual property, or
TRIP’s text, will be agreed to.

And worse still, it will effectively kiil Special 301, or for that
matter, Section 301 as a remedy for unfair intellectual property
practices.

While we in the pharmaceutical industry wait 10 to 20 years be-
fore a defective TRIP’s text becomes effective, we expect not to have
recourse to Special 301 under the current Dunkel text.

Mr. Chairman, this problem needs to be addressed. We believe
that any delay whatsoever in the transition under the TRIP’s text
should explicitly allow for interim use of Special 301 to its fullest
extent.

As a one-time, it was a long time ago, negotiator in the 1975-
1979 GATT Tokyo Round, I personally share my industry’s skep-
ticism about the GATT’s outcome in the TRIP’s negotiations and
the concern about the future of 301 actions if a GATT package is
ever implemented.

In conclusion, I hope that at this hearing we might be able to ex-
plore some of these issues, and that there might also be a chance
to follow up with further thoughts on how t~ strengthen Special
301, or other legislation, which has been an4 can continue to be an
effective instrument to complement ciner bilateral and somewhat
less effective multilateral tools.

Thank you.

Senator Baucus. Thank you, Dr. Bale.

Mr. Berman.

STATEMENT OF JASON S. BERMAN, PRESIDENT, RECORDING
INDUSTRY ASSOCIATION OF AMERICA, WASHINGTON, DC

Mr. BERMAN. Thank you, Mr. Chairman.

My name is Jason Berman. I am president of the Recording In-
dustry Association of America.

The RIA represents over 250 record labels that produce over 90
percent of the pre-recorded music sold in the United States. And
our members also account for approximately 60 percent of the
music sold worldwide. That amounted to just over $16 billion in
1992, Mr. Chairman.
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It was in recognition of the value of U.S. intellectual property in-
d;l:;ries, the recording industry included, that Special 301 was cre-
ated.

It has a very simple predicate, that nations who want to trade
with us on favorable terms have an obligation to grant us access
to their markets and further, to ensure that the products of Amer-
ican ingenuity and creativity are not pirated or counterfeited.

Unfortunately, the U.S. record companies’ market conditions in
ﬁan)i places around the world can only be described in one word:

ostile.

Whether through the failure to adopt adequate legislation or the
unwillingness to effectively enforce laws, many countries have im-
plicitly condoned piratical activities.

We have identified the most serious violators in our annual sub-
missions to USTR under Special 301.

I would like to pay special attention now, Mr. Chairman, to those
bilateral consultations that have produced results and to those that
have remained on our Special 301 list as offenders for far too long.

Let me begin with the most dramatic development. A little-more
than a year ago, I sent a letter to USTR apprising them of a piracy
problem of huge dimensions in Paraguay.

Yes. Little Paraguay was the source of a big problem. A handful
of large and powerful tape pirates not only controlled 100 percent
of Paraguay’s market, but exported nearly $200 million worth of
tapes into the surrounding markets of Argentina, Brazil, and Uru-
guay.

When Paraguay was named to the Special 301 watch list, Para-

ayan authorities took notice. They discovered that this listing af-
ected their ability to attract foreign investment, particularly, much
needed U.S. investment.

In this case, Special 301 was able to serve its function merely be
highlighting a problem. Paraguayan authorities have moved rel-
atively quickly and Cecisively to eliminate piracy.

They have done such a good job in this effort that I am pleased
to confirm that last week I wrote to USTR, requesting that Para-
guay be removed from all Special 301 lists.

On the other side of the coin, however, is Thailand, a permanent
resident on Special 301, where years of bilateral discussions aimed
at improving copyright enforcement have failed to produce any con-
crete results.

This may be the result of Thai confidence in its ability to avoid
sanctions based on geo-political concerns or that the Thais simply
do not believe that sanctions, even if imposed, are too high a price
to pay for maintaining an incredibly profitable pirate industry.

Whatever the reasons, efforts to address copyright piracy in
Thailand until now have been spectacularly unsuccessful.

Once again, as we near the April 30th deadline for designations
under Special 301, the Thais have been making public declarations
about their good intentions.

Until recently, these words were unmatched by any deeds. Not
a single pirate had been sent to jail as a result of Thai enforcement
actions. It is a sorry record. It should not go unnoticed.

Let me add, Mr. Chairman, that April 30th seems to have a kind
of magical quality to it when it comes to trade negotiations.
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And I have to give credit where credit is due. The new Commerce
Minister in Thailand, over the course of the last 2 weeks, has done
more to enforce Thai law than in the 3% years that Thailand has
been on Special 301 lists.

As you pointed out in your discussions with Ira, the test is en-
forcement, but it is enforcement over time. And that remains a
question mark.

I do not know the answer to the question, except to say that ev-
erything that has happened in the last 2 weeks in Thailand has
been wondrous. It is amazing that it took 3%z years to do it.

And somewhere in between the success story of Paraguay and
the story of Thailand lie Korea and Taiwan, both of whom have de-
served reputations as pirate nations.

And again, it is April 30th that hes brought the Taiwanese and
the Koreans out into the open, offering declarations of good inten-
tions, and some evidence of enforcement. But again, the question
is, what will happen over time?

Let me turn to a country that does not appear at the top of my
list, but a country that poses the greatest threat to the U.S. record-
ing industry and at the same time, represents the greatest poten-
tial and that is, China.

There was some discussion earlier with Ira about events in
China. China has passed a milestone copyright law. And on its
face, it is a wonderful law. Unfortunately, it has no criminal pen-
alties associated with it.

There is no transparency in the Chinese system for U.S. records
to get into the country. There is an unwritten list of 100 titles a
year. Unfortunately, most of those go to Hong Kong for Cantonese
repertoire.

China needs to be sent a message. And it needs to be an unam-
biguous message. And this is the year for sending it.

Senator BAUCUS. I will have to ask you to summarize your state-
ment.

Mr. BERMAN. Mr. Chairman, in summary, I am just happy to
thank this committee and to see Senator Hatch, here as well, who
helps actually to write our own copyright laws. So we have some
sense of what is involved.

It has been the involvement of this committee over the years
since the creation of Special 301, in the 1988 act, that has led to
a confluence of administration actions that have benefitted U.S. in-
dustries.

And it is my hope that this committee will stay involved.

Senator BAucus. Thank you very much.

Mr. BERMAN. Thank you.
d:['Iihe prepared statement of Mr. Berman appears in the appen-

ix.
Senator BaAucus. Mr. Cummins.

STATEMENT OF JOHN J. CUMMINS, PRESIDENT, U.S.
TRADEMARK ASSOCIATION, NEW YORK, NY

Mr. CuMMINS. Thank you, Mr. Chairman.
My name is John J. Cummins. I am appearing here as chairman
of the board of directors and president of the U.S. Trademark Asso-
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ciation: In every day life, T work for Proctor and Gamble, but I am
wearing my USTA hat here.

As with all USTA officers, board members, and committee chairs,
I serve on a voluntary basis.

Contrary to what is probably a popular belief, a trademark, that
is, a brand name for or an identifier of a product, does not become
invulnerable simply because it has been registered or created or be-
cause it is being used in the market place.

If left unprotected, a mark’s value can descend. And the descent
can be both rapid and total. An unprotected mark is subject to a
myriad of dangers.

The most pernicious of these is count rfeiting which is usually
defined as the use of a spurious mark. It is the same as or
undistinguishable from the genuine mark.

Counterfeiting and other protection trade barrier problems are
not simply threats to the trademark owner, however; they also con-
stitute threats to consumers and to our global trading system.

Trademarks that are adequately and effectively protected under
a jurisdiction’s law provide an assurance of consistent quality,
standards, and values to the consumer.

Conversely, without this protection, that assurance is lost. As a
result, the consumer loses trust, not only in the specific product,
but in the whole system.

Indeed, if it is a counterfeiting situation, such as you referred to,
Mr. Chairman, it can have disastrous results—I am speaking about
the counterfeit Reebok shoes that caused a serious injury.

The trademark owner obviously loses. And as the mark declines
in value and sales go down, the economic system as a whole loses.

As a 115-year-ol§ not-for-profit association of over 2,500 mem-
bers, USTA’s principal goal is the preservation and promotion of
trademarks as essential instruments of commerce, both domestic
‘and international.

With our February 1993 filing of the Special 301 petition with
USTR, we have indicated our commitment to create and implement
a worldwide program to raise the profile of trademark protection
to a level equal to the negotiation priority that has been accorded
to the other principal forms of intellectual property: patents and
copyrights.

Eight countries have been identified in our petition as particu-
larly troublesome to the worldwide protection of marks: People’s
Republic of China, Taiwan, Thailand, the Republic of Korea, Brazil,
Spain, Indonesia, and Mexico.

These nations are the ones with serious protection/trade barrier
&r;oblems in many or most of the following areas: slow or cum-

rsome judicial procedures, arbitrary judicial decisions, ineffective
civil remedies, ineffective criminal remedies, trafficking in trade-
marks, non-national treatment, uncooperative and/or uninformed
police, unsympathetic or uninformed judges, and the inability to
sue for trademark violations.

We trust that our submission will result in appropriate action by
the USTR regarding trademarks. At a minimum, we hope that it
will increase the level of understanding of these just-mentioned na-
tions as to the importance that we attach to the need for adequate
safeguards for the protection of trademarks.
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Thank you, Mr. Chairman.
_['ll‘he prepared statement of Mr. Cummins appears in the appen-

Senator BAUCUS. Thuank you, Mr. Cummins.
Mr. Smith.

STATEMENT OF ERIC H. SMITH, EXECUTIVE DIRECTOR AND
GENERAL COUNSEL, INTERNATIONAL INTELLECTUAL PROP-
ERTY ALLIANCE, WASHINGTON, DC

Mr. SMITH. Senator, copyright piracy drains from $12 to $15 bil-
lion a year from the U.S. economy. During the 5 years since Con-
gress passed the Omnibus Trade and Competitiveness Act of 1988,
annual reviews and negotiations under Special 301 to improve in-
adequate laws and enforcement have, indeed, achieved very signifi-
cant results.

Special 301 has been essential in stemming the tidal wave of
losses in U.S. jobs and competitiveness that have threatened our
industries among the country’s most productive and fastest growing
economic sectors.

Mr. Chairman, Jay Berman’s RIAA was a founding member of
the IIPA back in 1984. This year, over 1,500 companies, making up
the eight trade associations in the IIPA, identified 28 countries
whose piracy levels are particularly intolerable and which caused
over $4.6 billion in losses to this economy in 1992,

These losses translate into tens of thousands of lost jobs for
Americans at a time when job creation is at the heart of national
economic and trade policy. '

Bilateral pressure under Section 301 under the GSP Program
and under Special 301, the subject of this hearing, has been re-
sponsible for great successes, among them Singapore, Indonesia,
and as recently as last year, China, which passed a copyright law.
Even more recently, Greece passed a good copyright law. And we
await enforcement. These countries come to mind in the copyright
area.

But as successful as Special 301 has been, we must, nevertheless,
communicate to you and to the administration our grave concern
for the future.

Many of the countries which you identified in your floor state-
ment of 3 weeks ago and here today have been on the USTR list
before. We talked about this.

Some, like Taiwan and Thailand, have been at the top of the list,
have even been named as priority foreign countries. Some, like
Thailand and India, have been subject to 301 action.

Some have even been the target of trade sanctions in the past,
for example, Thailand in 1989.

The question is, have these countries come to view the threat of
trade sanciions as no longer a credible threat?

On April 12th, Senator, our eight presidents met with Ambas-
sador Kgntor. We pointed out that the threat of trade sanctions is
not credible unless we are prepared to use it. And if it is used, it
must inflict real economic pain.

We believe Ambassador i{antor agrees with this conclusion. And
we were particularly delighted to hear this confirmed by Mr. Sha-
piro’s testimony today.
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Thailand is a perfect example. The IIPA first identified Thailand
as a priority country as early as 1985. Negotiations were conducted
each year since that time. This was before Special 301 even came
into existence in 1988.

But as Mr. Berman said, no major pirate in Thailand has ever
been subjected to a significant fine or any jail term since our cam-
paign started. Audio and video software piracy remain close to 100
percent. The Thai Government will cite the number of prosecutions
which have resulted in convictions, but all have been retailers,
most of whom have pled guilty, and have been fined up to a maxi-
mum of no more than $1,700, simply an annoying “tax” or a mere
“cost of doing business.”

The United States even retaliated in 1989, withdrawing part of
Thailand’s GSP benefits. Unfortunately, the amount was far too
small to make any real difference to the Thai Government to in-
duce them to take any action at all—a mistake which we must
never make again.

Since 1984, our industry has estimated their total losses to Thai
pirates at over $500 million. In 1992 alone, they were $123 million.

Mr. Chairman, when we wrote and delivered this testimony to
you last week, we had seen no results in Thailand. And results are
the only thing that will satisfy us, given the years of unfulfilled
promises and commitments.

Mr. Berman mentioned the very recent activities of the Ministry
of Comnmerce. And actually, the Prime Minister himself has had a
stake in it. We are beginning to see maybe—maybe some real
movement towards a solution to this problem.

We have another 2 weeks. And we expect major events to hap-
l;:en. We have been told by the Thai Government that they will

appen.

Last Thursday, the largest pirate in Thailand, Super Peacock,
was raided for the second time. They closed the factory and put the
owner in jail. This is a truly major advance.

If this can continue between now and April 30 and beyond, we
may—and I emphasize may—begin to see and end to piracy in
Thailand. It all depends on the overall commitment of tnis govern-
ment.

Back to Taiwan. Taiwan has been for years cited by all the IP
industries as one of the world’s worst offenders. Cumulative losses
to our industries—-the copyright industries—are estimated to total
$1.8 billion since 1984.

Taiwan has staved off sanctions by every April 30th, doing just
enough to get past. This tan no longer continue, Mr. Chairman. We
must deal with Taiwan in a forthright manner.

And at this point, again, with 2 weeks to go, from the copyright
industry’s standpoint, we do see some major progress. The situa-
tion is not over. And we expect the remaining problems to be re-
solved by April 30th.

Mr. Chairman, one thing that Mr. Shapiro said represents a
major and an important development, that is, that the administra-
tion will not wait from April 30 to April 30 to keep the pressure
on.
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We hope and expect to see short-term deadlines and bench marks
that these governments must meet before the annual review period
next year.

This kind of exercise of discretion by the administration, we
hope, will have exactly the kind of effect that Senator Rockefeller
has asked for, immediate improvement of the situation.

And I wanted to mention two other countries quickly. And I
know my time has expired. In addition to these worst offenders,
one is Italy.

The losses to the movie industry are the highest in the world,
$224 million. The situation has been total egregious for 2 years
now with Italy having done nothing in this period. However, Italy
did start taking action under the threat of Special 301 this year
and we hope that this progress will continue, as it has in the soft-
ware industry.

The software industry suffers some of its largest losses in the
world in Italy. But Italy has taken some major steps recently to im-
prove the situation. But it is another country where constant and"
credible pressure must be applied.

Senator BAucuUs. I will have to ask you to summarize, please.

Mr. SMITH. You mentioned Poland. This is a key country in East-
ern Europe—we lost almost $200 million there last year. The situa-
tion there can no longer be tolerated.

Mr. Chairman, we have been delighted with what we have heard
from you, and from Mr. Shapiro today. And we hope that exactly
this kind of hearing and this kind of oversight on the operation of
Special 301 will move these countries into the plus column for us.

And as I said before, $4.6 billion in those 28 countries is a very
significant amount to the U.S. economy.

Thank you.

(The pregared statement of Mr. Smith appears in the appendix.]

Senator BAucus. Thank you.

I would like to demonstrate a point that Mr. Cummins made
with respect to the trademark problems, that is, that trademark
violations and all intellectual property infringements not only have
a very adverse economic consequence, they can also have a very
significant physical consequence to Americans.

hat is basically because the American products, I think, by and
large in almost aﬁ cases are very high quality. Whereas often the
counterfeited products are not the same high quality.

In this case, these are counterfeited Reebok tennis shoes. A con-
stituent of mine in Montana in Korea, found some Reebok tennis
shoes which he thought were fairly inexpensive. He brought them
home to his daughter who plays tennis in Bozeman, Montana.

Well, she wore these Reeboks. You can see where they fell apart.
Counterfeit, they were not Reebok shoes. They were counterfeited
shoes. And she is now permanentlfy damaged.

It is just a consequence again of the inferior quality of a counter-
feited product.

Now, I believe frankly that not only for the physical reasons, but
also the economic reasons, this couriry just has tc be a lot more
aggressive,

would like to address your point you made, Mr. Smith, with re-
spect to enforcement. It is the April 30th phenomenon.
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And Mr. Berman, you have all made the point, that is, as April -
the 30th approaches, you hear all these wonderful words and how
they are uFomg to reform. And they are going to finally do what
they should be doing, even a few actions around April 30th.

at advice do you have with respect to interim provisions,
benchmark provisions? Because it does make sense that if April
30th comes and passes and we reach agreement with a country,
that we want some assurance that before the next April 30th, they
are going to live up to their promises, whether it is on a quarterly
basis or a semi-annual basis. .

How do we avoid this phenomenon of a flurry of good intention
and a few good actions, a few good deeds around April 30th only
to ﬁx?Jd a lot of these ccuntries just slack off for the balance of the
year?

How do we address that pr~> m? What advice do you have for
this committee and for the ¢

I will just go down the linr hbegin with you, Mr. Smith. And
I will just go right down the t .

Mr. SMITH. Well, I think esiabvlishing short-term benchmarks be-
tween the two dates is absolutely critical. And problems that we
have had in the enforcement area have been because countries
have made raids and begun cases against pirates, but those cases
then drag on for years.

What we must see and what USTR must look to are specific re-
sults, that is, pirates going out of business and levels of piracy
going down prior to a specific benchmark date.

Senato: BAaucus. Now, does the administration have that author-
ity now under the law? Or do you request that we in the Congress
give the administration new authority?

Mr. SMITH. Right now, Mr. Chairman, they do have the author-
ity. They can set interim deadlines. Special 301 is not necessarily
tied to April 30th. Countries can be designated in mid-year, that
is my understanding.

So if a mid-year date is established and the deadline is not met,
designation can come at that point.

Senator BAuCUS. So you recommend what, semi-annual review or
quarterly? What seems to——

Mr. SMITH. Well, I think it needs to differ country to country, de-
pending on the specific circumstances.

Some countries, for example, where legislation is pending, may
nead “x” period of time depending on the legislature and when its
session ends and begins.

And in another country, you may want to put them on “y” dead-
line. I think that is the kind of thing that USTR needs to look to,
the individual situation.

Senator BAUcUS. Dr. Bale.

Dr. BALE. I think I would make two points, Mr. Chairman. First
of all, I think in a couple of these cases where countries have
dragged out the process too long, there has to be a credible re-
sponse and action taken this month.

I would cite Brazil, Argentina. And obviously, if countries do not
take action, the pressure peaks out on April 30th. Then, it slacks
off. And they are doing this under the understanding that they can
get away with it.
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And even if you have a quarterly benchmark, unless there is ac-
tion where countries have simply slacked off for so long, Brazil, Ar-
gentina, Thailand, Hungary. All of these countries are dragging
people out. I think that has to be part of it.

So the strategy has to be action taken in certain cases so the rest
of the world gets the message that they cannot use these periods
to just mark on their calendar, hope they get by. If it is Sunday
perhaps, then, they are off into the next week and the next quar-
ter. )

Second, I do think staff resources of USTR and elsewhere in the
government are an issue here I have to say.

When I think about the people in Mr. Shapiro’s shop and else-
where in USTR who are working these issues or who have worked
the issues, they are extraordinarily stretched.

And I think between GATT negotiations and with Special 301, I
think, there is an issue of staff allocation perhaps or some sort of
issue involving staff resources that has to be looked at.

Senator BAucUS. Thank you.

Mr. Berman.

Mr. BERMAN. Well, I agree with both Harvey and Eric. I do think
it is important to have out-of-cycle review.

And I do think the current law gives USTR all the authority it
needs to establish the kind of quarterly benchmarks that we can
judge, but I do not think benchmarks are the test, Mr. Chairman.
Results are the tests.

We have had experience in the past with benchmarks. And it is
very possible—and I will speak only about the recording industry.
It is very possible for the pirates to go out of business for a period
of time and to go back into the business.

It is a very low threshold. It does not require an enormous
amount of capital to do that. So it is the result that counts.

And I think in regard to res. .s, I think it would be very impor-
tant, Mr. Chairman, for this subcommittee to have another hearing
4 or 5 months from now, to see where we are in this process and
to continue that over the course of the year.

We do not have to tie ourselves to the dance that goes on the
month before April 30th. We can make sure that this goes on
throughout the year.

Senator BAucus. Dr. Bale, you said benchmarks. Did you mean
results?

Dr. BALE. Yes, sir. I think you have to be able to take action in
certain cases to send the message that you are not just in this for
the exercise of doing it.

Senator BAucus. Mr. Cummins.

Mr. CUMMINS. Insofar as trademark counterfeiting is concerned,
I agree with what the previous speakers have said.

I have listed, however, a number of other trade barrier protection
problems that we have in the trademark field.

And these are not the sort of things that you can see the results
of overnight. It is going to have to be something that is played out
over a period of many months. And I think it is just a matter of
looking at, reviewing the situation each year annually as to those.

86-842 0 - 93 ~ 2
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Senator BAUCUS. Let's turn to another issue, and that is, inter-
agency review process and terminations that the administration
may or may not make here.

I think all of us will agree that in the past too often the State
Department perhaps or some other agency weighs in too heavily,
prevents the United States from taking some action that it other-
wise should take under Special 301, for example, or maybe under
some other trade law.

I would like your views as to what kinds of objections the USTR
might receive from other agencies in any of these interagency re-
views, and what your rebuttals would be to those objections so we
can get that out in the record.

It would hopefully help the USTR frankly and help Americans
more importantly to be more assured that their economic interests
are protected.

Does anybody want to begin?

Mr. BERMAN. I would be happy to begin. I think that all of us
who have lived through the process would come to basically the
same conclusion. That is, that very often as issues wind their way
up beyond USTR in the interagency process, questions of geo-politi-
cal concerns, and other foreign policy issues tend to impinge on the
decisionmaking process that led USTR to either identify a country
or to ask for a response from a country.

What we have lacked in the past is a sense that resolving these
isssues consistent with U.S. law is in the interest of the United

tates.

It is as much a geo-political issue as whether a nation sits
astride a very important sea lane or not. We are engaged in global
economic warfare with many of our trading partners, unfortu-
nately, because it is their mercantile view of the world that that
is the way trade should be conducted.

And if our response is less than adequate because other consider-
ations impinge on it, then I think what we have done is to short
change ourselves, Mr. Chairman.

Senator BAucus. Thank you.

Dr. Bale.

Dr. BALE. Well, those of us in the private sector have no pres-
ence, of course, at the table when the interagency group gets to-
gether and decides on what the level of response should be, but I
know of cases because I get reports back from government and get
a reaction to the discussions.

But basically, it results in a whittling down of the industry’s
amount of damage. You do not know really what is driving it or
what the measures are; but they are ignoring, for example, the im-
pact of taking no action or deminis action, some of which is less
than the legal fees that we pay for these cases.

The damage involved is in the hundreds of millions of dollars.
And someone comes back and says, well, it is a couple of hundred
thousand dollars with the retaliation. Well, that does not explain
why industries are concerned.

Yet, there is a decisionmaking process going on that ignores
those basic industry figures. And some other figures are cooked up.
So I think there has to be much more of a dialogue between the
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agencies and industry in this process, much more of a sunshine
process that goes on between industry and government.

Senator BAUCUS. What are the principal objections that your in-
dustries are aware of if the United States, if it does, presumably
argues for as the last resort some retaliation?

at are some of the objections that your industry would have?

Mr. BALE. What those objections are, as Jay has indicated, are
typically foreign policy concerns.

And I think there is a feeling on the part of some agencies in the
government that the Congress did not consider foreign policy when
it developed the legislation in the first place.

And I think that needs to be the approach, that basically those
were taken into account. And these are the issues, just as Jay has
indicated.

There is a foreign policy dimension that should be segmented.
That should be segmented out. And this is an economic decision.

And those are the issues that should be focused on, and a much
more thorough analysis of the industry’s figures from the point of
view of gettinf the necessary measures changed in this country.

That should be the basis of the level of response, not some whit-
tling down of the——

Senator BAucus. I think you have the point that these issues of
foreign policy should not be linked because we are not talking
about a commercial transaction here where there is give and take
in negotiation. Rather, we are talking about an illegal activity.

Mr. BALE. Exactly right.

Mr. CUMMINS. Mr. ghairman, it seems to me you also have an

- economic argument being made on the other side that we are pro-

tecting our local industries and illegal as they may be or improper
as they may be.

And I think the message that has to get across is that it is to
the betterment of the consuming public of your country to have the

ooi’products because inevitably, the counterfeit and the rip-off is
an inferior product.

So it is important to your consumer. And it is also important to
your country’s economy from the standpoint of transfer of tech-
nology and encouraging investment.

Mr. BERMAN. Mr. Chairman, one of the ironies in that whole
process where so-called foreign policy concerns may impinge upon
the economic issues involved, it always struck me as kind of back-
wards. We should actually be asking more of our friends in terms
of t}]1eir willingness to enforce the law and to protect our products,
not less.

In fact, that is what friendship might be all about. And if these
countries have an importance and in many cases, they are also
quite dependent on U.gf) assistance for that strategic importance, it
seemg to me we have a right to ask that U.S. industries be pro-
tected.

We are not asking for something that is so out of the extraor-
dinary. We are not asking to be protected against somebody’s pene-
tration of the market place.

What we are asking for is access, fair access to a market place
and then for the ability to protect our product in that market place.

Senator BAucus. Mr. Smith.
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Mr. SMITH. Senator, this administration came into office on the
belief that foreign economic policy has now become critical in a new
world order.

We are very encouraged that Secretary Christopher and Sec-
retary Bentsen, as this committee knows so well, will put foreign
economic policy first as essential to U.S. foreign policy generally.

And we hope that that will be the case. And we hope that former
instances of the State Department or other agencies in the admin-
istration taking negative views toward tough action in this area
will diminish.

And with your help, we hope that will happen.

Senator Baucus. I will ask you about the TRIP’s provisions, the
Dunkel text and how that can be improved upon, what action our
country can take to help make that happen.

The administration is now about to send up a request for fast
track extension.

Mr. BERMAN. I would say one phrase: that national treatment is
the catch word. The Dunkel text is absolutely inadequate and unac-
ceptable on the basis of the issue of national treatment.

Dr. BALE. I would add to that the transition provisicns, the 20-
year figure, that you had mentioned earlier, Mr. Chairman, is, in
fact, the risk that we run in the text, a minimum of a 10-year tran-
sition in the pharmaceutical area.

Such countries as Brazil, Argentina, and India are why Special
301 is so important. The extra 10 years comes about because that
text is structured so that if copied products come on in the market
in the interim, that protection just extends right out to the next
cycle of products.

And so the fact of the matter is the risk is that before protection
ever comes about in some of these markets, it could be 20 years.
It depends on who is important.

Senator BAucus. Mr. Smith.

Mr. SMITH. In the copyright area, no question about it, Mr. Ber-
man hit the nail on the head. The issue is national treatment. That
is certainly the key issue in TRIP’s.

I would add also for the services text, the whole issue of possible
culture exceptions and quotas—these issues affect both the record-
ing industry and the motion picture industry.

Senator BAucus. Well, you have identified deficiencies. You have
not yet identified the associated strategy.

How do we accomplish our goals? How do we get there? Any
ideas? How do we get better intellectual property provisions in the
Uruguay Round?

Dr. BALE. I think here that Special 301 plays a particular useful
role. I am afraid that in the last couple of years, there was only
a restricted use of Special 301 because of a concern that the Special
%%1 p(;‘ocess might upset the drive toward the end of the Uruguay

und.

I think Jay would agree with me in this respect. I think we saw
a aclegt;oalin reluctance on the part of the administration to use Spe-
ci .

Senator BAucus. Because it might upset somebody?

Dr. BALE. It might upset somebody in the GATT negotiation.



33

Mr. BERMAN. Or alternatively, the administration would say,
well, you know, so and so is really helping us on the QT in the
Uruguay Round. We do not want to rock the boat.

Dr. BALE. So certainly, one part of the strategy here that has cer-
tainly accelerated the drive in the beginning of the Tokyo Round—
the Uruguay Round—excuse me—was at that time in 1985, the ad-
ministration was on the theme of the use of Section 301. It pro-
pelled it forward.

I think here, a particularly targeted and well-used Special 301
process can be something to drive it forward. '

I think also we have to be aware of what some of our trade part-
ners really want out of this round. What they really want out of
this round is to defang Super and Special Section 301.

We have to be very careful about that. And I am afraid right now
in the Dunkel text, there are the seeds of the destruction of the bi-
lateral 301 approach.

Senator BAuCUS. I very much agree with you. And frankly, I
have forgotten the exact data here and the instances, but I have
a very strong impression that it has been our trade laws which
have helped reach agreements worldwide, that is, the use of 301,
Super 301 and in some cases, I hope, Special 301.

But anyway, Super and regular 301 have helped reach agree-
ments worldwide. Even the Uruguay Round, there is a large part
propelled because of the United States use of Super 301 and the
regular 301. Without those statutes, an argument could be made
that there would not even be the beginnings of Uruguay Round ne-
gotiations.

We are helping make things happen. And we are standing up for
our rights. And frankly, that adheres to the benefit not only to
Americans, but to people worldwide.

Mr. BERMAN. I think we often lose sight when we get into global
negotiations of the leverage we actually have. We are still, in most
ixllstances the world’s single most important market for everybody
else.

And that is what we bring to the table. And so if you are asking
for a strategy that moves the Uruguay Round in terms of the
Dunkel text where it is now to where it needs to be, that is the
key to it. Special 301 has had a role to play in it.

Ambassador Lavorel has gone back to the table on a couple of oc-
casions with suggested changes in language.

We have gotten past the critical period. There was a time when
it appeared that an agreement for the sake of an agreement might
jeopardize our larger concerns and our goals. And I think we have
gone beyond that.

Senator BAucus. And I frankly think that is another reason why
Super 301 should be part of fast track extension, that is, if Super
301 is enacted along with the extension of fast track negotiating
authority for the Uruguay Round, then, our trade partners are
going to know that they better neﬁgtiate something that is really
good. Otherwise, they are going to be faced with Super 301 retalia-
tion.

I thank you all. This has been a helpful hearing. And I appre-
ciate your suggestion, Mr. Berman, of a followup hearing at a later



34

date to see whether these countries actually do what they say they
are going to do.
Mr. BERMAN. There is May 30th and June 30th and July 30th.
Senator BAucus. Right.
Hearing adjourned.
[Whereupon, at 11:59 a.m., the hearing was concluded.]
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Mr. Chairman and Members of the Subcommittee:

I am Harvey Bale, Senior Vice President International
of the Pharmaceutical Manufacturers Association (PMA). Thank you
very much for providing me the opportunity to testify on behalf
of the PMA at this important hearing today on the Special 301
trade remedy law and its vital importance to the research-based
pharmaceutical industry as means by which to improve intellectual
property protection around the world. PMA is a non-profit
scientific and professional association that represents over 100
U.S.-based companies which research, develop and market the
majority of prescription medicines sold in the United States and
a substantial portion of those sold throughout the world.

PMA is grateful for the decade-long bipartisan support,
in both the Congress and the Executive Branch, in helping to
ensure that the international trade environment becomes more
conducive to the sale of U.S. research-based medicines and U.S.
goods and services in general. Mr. Chairman, you and the members
of this committee have been s:irong leaders in the battle against
global patent piracy, and we look forward to working closely with
you and the Subcommittee. We alsoc believe that Arbassador Kantor
is 1 -sonally committed to a pro-intellectual property strategy,
and .2 is supported ably by his staff and other Executive Branch

agencies.

I. Introduction

A. ndustry Background

The U.S.-based international research-based
pharmaceutical industry is one of this country’s premier high-
;echnology manufacturing industries. 1In 1992, the U.S.-based
industry registered a trade surplus exceeding $1.3 billion. The
key to the U.S. industry’s past and future success is based on an
extraordinary commitment to high levels of research and
Qevelopment spending. R&D spending by the U.S. pharmaceutical
industry has doubled every five years since 1980. R&D spending
1s expected to reach a record $12.6 billion in 1993 (see, Chart

1).

- The ratio of R&D spending to sales is now at 16.7
percent, whereas other'U.S. industries with established R&D
Programs average only 3.6 percent (see, Chart 2).

(36)
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\ To put these figures in context, PMA member companies
spend more on research and development than does the U.S.
Government’s National Institutes of Health on all of its
biomedical research.

The benefit of this extraordinary commitment to
{ research and development spending by the U.S. industry is clear
' from a comparison of new "world class" drugs (i.e., products that
have won global acceptance), invented by U.S. companies versus
European and Japanese companies. According to a study originally
published in France by Dr. Etienne Barral, of 97 such "globalized
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drugs" invented in the 15 years between 1975 and 1989, 47 were
developed by U.S. companies. During the same period, Japan
produced only five, and our closest competitor, the United
Kingdom, produced only 14 new pharmaceuticals (see, Chart 3,
below) .

Chart 3
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The trend of increasing research and development
investment by the U.S. pharmaceutical industcy also runs counter
to the overall trend of R&D investment with the rest of U.S.
industry. A 1992 National Science Foundation study found that
research spending in the United States is declining, even as our
foreign competitors are spending more. This is a reversal of a
long-term trend in the United States, where R&D spending had been
increasing since the 1970s. When these findings were reported in
the New York Times, a number of experts noted their concern that
although new research and development investment is a priority
for our country, the decline in R&D spending augurs ill for
American competitiveness and job creation. However, this is not
the situation in our industry.

As shown on the following charts, one reason for this
tremendous commitment to R&D is that new drug therapies are
increasingly expensive to discover and develop and the
pharmaceutical R&D process is highly uncertain. While it takes
approximately $359 million (in 1990 dollars, according to the-
most recent estimate by the Office of Technology Assessment)
(see, Chart 4, below) and 10-12 years of development to bring a
new drug to market, only one in 5,000 compounds discovered in the
laboratory is ultimately approved for marketing (see, Chart 5,
below) .
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Unfortunately, many of these pharmaceutical products, while
costly to develop, can be often copied at a very small fraction
of their development cost. The copying of pharmaceuticals, as in
the case of movie and music cassettes, is a very, very profitable
and low risk business in many countries. And it robs America of
its technological lead.

B. Intellectual Property Protection and U.S. Trade Policy

U.S. international trade policy over the last decade
has embraced strong and effective protection of intellectual
property around the world as a key aspect of American industrial
competitiveness and economic health. This policy was crafted and
supported through a bipartisan Legislative and Executive Branch



39

effort. The objective was and remains aimed at enhancing U.S.
interests in such diverse countries as Mexico, China, Canada,
Korea, Taiwan, Thailand, Turkey, Hungary, India, Brazil,
Argentina, and many others, as well as in multilateral fora such
as GATT and plurilateral fora such as NAFTA. The United States
has had a number of successes, e.g., Special 301 actions against
Mexico, China,and most recently the Philippines; but much work
remains to be done, e.g., concluding the Uruguay Round with a

sound TRIPs agreement.

New states, such as the former Soviet republics, and
the emerging democracies of Eastern and Central Europe have
recognized the importahce of intellectual property protection to
economic development. This policy encourages the evolution to
market economics and industrial innovation as well as supports
the competitiveness of U.S.-based high-technology industries.

-

IX. e veness of Special 30

A. Internatjona) Challenaes and Progress

The changes that have taken place in national laws in
Mexico and Canada, and reflected in the NAFTA, provide examples
of the positive trends in strengthening global intellectual
property protection.

Mexico: Mexico deserves recognition for implementing
on June 28, 1991, a "world-class" patent law. We have been told
repeatedly since the law was implemented that the ensuing regula-
tions to further strengthen and clarify the law would be soon
published. Unfortunately, nothing has happened. We have contin-
ued to urge USTR to encourage Mexico to close this final chapter
and publish the regulations to its 1991 intellectual property
law. PMA believes that Mexico should be placed on the Watch
List in 1993. Mexico should be dropped, however, from all
Special 301 lists only once satisfactory regulations are
published. These have been promised but not delivered for about

two years.

Canada: In the past, PMA has suggested that Canada be
included on the Special 301 Watch List. On February 3, the
Canadian Parliament passed C-91, the Mulroney Government’s patent
bill. The passage of C-91 eliminates the discrimination against
full patentability of pharmaceuticals not researched and discov-
ered in Canada and the use of compulsory licenses as a sanction.
Thus, Canada should not, we belleve, be consxdered any 1onger in

the context of Special- 301“ — - e

NAFTA: The NAFTA also represents an example of the way
in which international trends have been moving in the direction
of improved intellectual property rights on a global scale. The
NAFTA reinforces the gains achieved in a recently-implemented
Mexican patent law which went into effect on June 28, 1991. The
law contains many of the provisions developed in the NAFTA such
as a twenty-year patent term, product and process patent
protection for pharmaceuticals, limited compulsory licenses,
immediate implementation and, very importantly, pipeline
protection. Mexico’s law represents a major advancement in the
protection of intellectual property protection and is a benchmark
for other countries to. follow.

NAFTA will help to reinforce and internationalize
positive elements of C-91 and the new Mexican patent law. When
implemented, it will set the standard for patent protection for
other countries in the Western hemisphere to achieve if they wish
to strengthen trade ties with the United States.

]
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Thanks to the tireless efforts of the USTR staff, with
tremendous assistance from the Departments of Commerce and State,
the NAFTA represents the highest intellectual property standards
and enforcement in any international agreement. The intellectual
property provisions contained in Chapter 17 of the NAFTA will
benefit the U.S. research-based pharmaceutical industry and other
technology-intensive industries significantly.

PMA supports the initiative of President Clinton and
Ambassador Kantor to work with the Governments of Canada and
Mexico to include supplementary agreements on the important
issues of labor rights and environmental protection. We hope
these negotiations will reach a timely conclusion so that the
entire NAFTA package can be considered and approvead by the Senate
later this year and that the Agreement will take effect on

January 1, 1994.

B. The U.S. and Global Consensus

Because the research-based pharmaceutical industry is
both extraordinarily dependent on patent protection and one of
this country’s most successful high-technology manufacturing
industries, the U.S. Government has made strong global protection
of intellectual property a foundation of U.S. trade policy.

Thus, Congress mandated in the 1988 Trade Act that the
U.S. Government pursue intellectual property protection as a
trade priority. As Senator Lautenberg said:

"America’s economic edge is its technology
and its innovation. But, if we are to enjoy
the fruits of our labor ~- the jobs and
growth that are to come firom innovation -- we
need to stop the piracy of American intellec~-
tual property.... It takes as much as $150
million [N.B., most recent estimates are as
high as $359 million} if not more to develop
and bring a new pharmaceutical product to
market. Yet, an average chemist could dupli-
cate it with ease...."

Bource: Senator Frank Lautenberg, D-N.J.,
during debate on H.R. 4848, Congressional

Record, page §-10711.
Also, it is noted in Congressional reports:

"The problems of piracy, counterfeiting, and
market access for U.S. intellectual property
affect the U.S. economy as a whole. Effec-
tive action against these problems is impor-
tant to sectors ranging from high technology
to basic industries, and from manufacturers
of semiconductors and other electronic prod-
ucts, motion pictures, books, chemicals,
computer software, records, and pharmaceutic~
als.... Intellectual property protection and
market access problems in foreign markets are
often closely intertwined...."

8ource: Report of the House Committee on
Ways and Means to accompany HE.R. 3, the Trade
and International Economic Policy Reform Act
of 1987, Report No. 100-40, at page 163.

President Clinton and Vice President Gore have also
noted in their book in eople First: rate or C R
"We will ensure that the Uruguay Round protects our intellectual
property and takes a tough stand against unfair trade practices."
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The importance of effective patent protection to
pharmaceutical innovation, as well as lengthy regulatory approval
periods for pharmaceuticals, is recognized internationally. It
has long been recognized that a nominal 17- or 20-year patent
term is seriously reduced by regulatory delays in getting
pharmaceuticals approved. It is for this reason that Japan in
1987 and the European Community in 1992 (both following the U.S.
lead via the 1984 Waxman~Hatch Act) enacted patent term
restoration. Language from the EC Commission during the debate
over patent term restoration (the Supplementary Protection
Certificate, SPC) is instructive:

"...the aim of this proposal [(the SPC] is to
improve the protection of innovation in the
pharmaceutical sector. 1In this respect, it
forms part of Community health policy which
seeks to create the conditions which permit
the European pharmaceutical industry, by the
turn of the century, to guarantee therapeu-
tic, scientific, economic and social progress
which is indissolubly linked with the
discovery of new medicinal products. Patents
still represent the best tool for protecting
innovation in this respect.

While patent term restoration laws in the European
Community and Japan were not the result of Special 301 actions,
they do illustrate that many countries in the world also
recognize the fundamental link between intellectual property
protection and innovation, especially for pharmaceuticals.

C. Progress as_a Result of Section 301 Actions

Nowhere in the world has the USTR been more aggressive
in applying the trade tools it has been provided by Congress to
improve the environment for strong intellectual property
protection through Special 301 than in the Asia-Pacific region.
We are now in the fifth year of application of the Special 301
provisions of the 1988 Trade Act and the second year after the
first countries were designated as priority foreign countries
under this provision.

In 1991, the first year in which designation status was
actually applied, USTR designated China, India and Thailand as
priority foreign countries. In 1992, India and Thailand were re-
designated and Taiwan was added to the list of priority countries
to be investigated by USTR. Other countries in the ragion,
especially Indonesia, Korea and the Philippines were maintained
under "priority watch" or "watch" status under Special 301. And
there have been some promising results from the efforts of USTR
to focus on the countries of this region.

China: In China, USTR experienced success in negotia-
tions with the Government of China which culminated in a U.S.-
China Memorandum of Understanding in January 1992. In the agree-
ment, China promised to provide several improvements in patent
protection for pharmaceutical products. These included:

u Full 20-year product patent protection for pharmaceuti-
cals, to become effective as of January 1, 1993;

Non-discriminatory compulsory licensing;

= Importation allowed to satisfy working of a patent in
China; and

- "Pipeline" protection for products invented as early as
1984, with patents granted on or after January 1, 1986.
Pipeline products have 7.5 years of marketing
exclusivity.



42

(PMA and its member companies have had a chance to
study the implementing regulations, both for the patent law
revisions and for the pipeline arrangement, and have found some
significant problems in the wording of these prgvisions.‘ These
problems specifically relate to the provisions in the Chinese law
regarding compulsory licenses and the requi;ements for thg
granting of pipeline protection for qualifying pharm§ceut1ca1
products. China will continue to provide an attractive and
growing market for PMA member companies, and we are confident
that we will be able to work with USTR to resolve the outstanding

IPR problems.)

Taiwan: In June 1992, the U.S. and Taiwan concluded an
agreement in which the Government of Taiwan agreed to improve the
quality and enforcement of intellectual property protection,
including copyrights, trademarks and patents. This agreement
followed Taiwan’s designation as a priority foreign country some
two months earlier. PMA and its member companies are encouraged
by Taiwan’s willingness to improve the business environment for
the research-based pharmaceutical industry in Taiwan, but remain
concerned that the provisions in Taiwan’s law allowing for the
granting of compulsory licenses are not narrowly enough defined.
While Taiwan has yet to add real pipeline protection to its 1986
patent law, it has attempted to provide the research-based
industry with a somewhat improved environment in Taiwan.

The Philippines: PMA welcomes the April 6 agreement
between Philippine trade negotiators and USTR Kantor as a symbol
of the commitment of the Philippines to improve intellectual
property protection in the areas of copyrights, trademarks and
patents.

In the agreement, the Philippine Government has commit-
ted itself to ensure that any exclusions from patentability
conform to the limits provided in the December 20, 1991 draft
Uruguay Round text on TRIPs. It also has committed itself to
submit an amendment to its current patent law in conformance with
Article 31 of the TRIPs draft. This article describes the
"rights conferred" on the owner of a patent. The Philippines also
reportedly will submit an amendment to indicate that importation
of a patented product or the product of a patented process will
be treated as "working" a patented invention. If the Philippine
Government can follow up in adherence to its commitments, PMA
would concur with USTR’s decision to remove the Philippines from
the Special 301 priority watch list. — -

D. ey C enges Ahead for the Co ess dminis
and Industry

Despite the successes in Special 301 negotiations with
the aforementioned countries, there are still several countries
which have continued to ignore or lag behind the global trends
towards improved intellectual property rights. The most promi-
nent among these are Argentina, Turkey, Hungary, Brazil,
Colombia, India, Korea, Thailand and Venezuela.

Argentina: 1In the case of intellectual property rights
in the pharmaceutical industry in Argentina, the Menem
Administration had assured the previous Administration four years
ago that Argentina would have a "world class" patent law. Our
two countries have also signed and the Argentine Congress has
ratified a treaty on the promotion and protection of investments
that includes language on protecting intellectual property.
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Yet to this day, the Argentine Government has not
fulfilled its commitment, not only to the United States but,
indeed, the world business community, to have a patent law that
instills confidence and projects the permanence of the structural

changes in Argentina.

Argentina’s Congress is now in an "extraordinary"®
session where they can take up and vote a world class patent law.
The Argentine Administration, witn the weight of its office and
the essential arcument of the importance of an effective
intellectual property law for the future of Argentina, has, and
can, influence the passage of the patent reform bill at this
critical time.

Argentina is well aware of our government’s position
vis-a-vis 301 and our determination in the words of President
Clinton to "compete not retreat." However, in a broader sense
what will be confirmed here is whether this "New Argentina" is
real and here to stay or whether Argentina will fail to achieve
the lofty goals it has set for itself.

Argentina offers a most timely example of how the U.S.
Government will handle the intellectual property issue in the
world arena. In ten days the patent reform bill, presently in
the Argentine Congress, will expire and, because of the beginning
of elections in Argentina and numerous other reasons, it is
unlikely to be taken up in the next two years. We should
recognize that CILFA, the organization of Argentine pirate
producers, is the most powerful anti-patent force in Latin
America, and it has sought to extend its influence even to the
United States. If Pat Choate intends ever to write a second
edition of his b.uuk, Agents of Influence, he would do well to
focus on the efforts of CILFA.

PMA urges the U.S. Congress and the Administration to
recognize that this is the critical time to focus its resolve on
this issue. There are important repercussions that an unresolved
status can have on U.S./Argentine bilateral relationship, the
rest of the hemisphere, and those that steal U.S. intellectual
property with impunity. If this requires the United States to
designate Argentina under Special 301, then do so we chould. The
United States should not allow continued access to our market for
Argentine exports, let alone negotiate a free trade pact, unless
Argentina fulfills its 4-year commitment.

: After years of promises, the Government of
Turkey introduced to Parliament in 1992 a totally inadequate
draft patent law which would provide limited product patent
protection for pharmaceuticals. The proposed law, as presented
to Parliament, is fundamentally flawed in a number of key areas,
and runs the risk of being weakened further in the legislature.
The Turkish Parliament has begun active consideration of the
draft patent law, but it is reported that the local industry,
which is among the world’s more successful patent infringers, is
involved actively in lobbying Turkish parliamentarians to weaken
even further the draft law.

Principal among the serious deficiencies of the draft
Turkish law are a ten-year transition period, no pipeline
protection for pharmaceuticals and open-ended compulsory
licensing provisions, which would allow, inter alia, compulsory
licenses for export production and also for the "public welfare."
Additionally, importation of a patented product does not satisfy
patent working reguirements, a key aspect of any meaningful
patent protection regime.

In summary, while the proposed law would make
improvements in a few respects, the above deficiencies and the
lack of pipeline protection make it totally unacceptable.
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A measure of pipeline protection for pharmaceuticals
has been a key feature of intellectual property andreements
negotiated by the United States in such countries as Mexico and
China. Countries seeking to accede to the NAFTA in the future
will be required to provide pipeline protection. Even if the
pipeline issue is addressed in Turkey the compulsory licensing
provisions would undercut any protection afforded by other
protisions of the law.

The inability of the Government of Turkey to provide
meaningful patent protection for pharmaceuticals adversely
affects the investment climate for this high technology sector.
The continued delay on the part of the Government, and its
willingness to put forward a fundamentally flawed piece of
legislation, merit the designation of Turkey as a Priority
Foreign Country in 1993.

Hungary: Hungary has been a major infringer of pharma-
ceutical product patents. It traditionally has been a source of
"pirated” products worldwide. Ongoing negotiations between the
United States and Hungary are stalled over the Hungarian Govern-
ment’s reluctance to provide patent protection to pharmaceutical
products. Hungarian authorities are more concerned about pro-
tecting the operations of certain politically powerful indigenous
companies which have tnrived by copying patented products and
manufacturing them through purporvedly different processes. ®

The U.S. Government has asked Hungary to introduce
comprehensive patent protection for pharmaceutical products by
August 1993. Because of Hungary’s extreme recalcitrance and
unwillingness to reform its patent law, PMA believes that Hungary
should be designated as a Priority Foreign Country.

flawed patent law proposal into the Brazilian Congress on May 1,
1991 in response to the lifting of U.S. trade sanctions on July
2, 1990. Trade sanctions were imposed on Brazil in 1988 as a
result of a Section 301 action initiated by PMA. Brazil'’s
refusal to provide patent protection for pharmaceutical processes
and products was found to be an unfair trade practice under the
provisions of U.S. trade law.

: The previous Collor Government introduced a

After its introduction, the law has been twice amended
by the Patent Commission of the Chamber of Deputies. Regardless
of some positive amendments, the Brazil patent law proposal
remains flawed and would not offer the same protection found in
other patent laws enacted recently, such as that of Mexico.

Since assuming power, the new Government of Itamar
Franco has not supported the patent law but has suggested that
the law be weakened. In fact, the Franco Government is
considering government subsidies to state-owned and Brazilian
national pharmaceutical companies.

Despite nearly three years of promises, Brazil has
taken no concrete steps to enact an adequate patent law since
trade sanctions were lifted. For this and other reasons, we
believe that Brazil should be elevated from Priority Watch to
Priority Foreign Country status and that reinstatement of
sanctions should be pursued as a policy option.

Given the imminence of the U.S. Government’s decision
on Special 301 priority countries, Brazil is now trying to beat
the Special 301 deadline by passing a weak law. We need to send
a clear message: no law is preferable to an inadequate one and
in either case the U.S. Government will take strong action. The
Bush Administration was promised action in 1990 when it rescinded
the tariff increases placed on Brazilian exports in 1988. Since
then, Brazil has done absolutely nothing and it fully deserves

e wa
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and should expect the reinstatement of sanctions at such a level
that will get that Government’s attention. To do anything less,
will send a signal that our Government is not serious when it
says it believes in vigorously pursuing foreign unfair trade
practices.

Colombja: Andean Pact member Colombia provides no
effective pharmaceutical patent protection. Decision 313
addresses pharmaceutical patents, but it is serjiously flawed.
Furthermore, legislation has been introduced in the Colombian
congress to delay even the minimal pharmaceutical patent
protection provided by Decision 313 for ten years.

The Coleombian Government has made repeated claims that
Decisjion 313 would be improved, however, no such actions have
occurred. In addition, the Government is taking advantage of weak
intellectual property protection by promoting an open-ended
policy of importation, labeling, and marketing of copies of
patented pharmaceuticals.

Despite the fact that Colombia is a major beneficiary
of preferential U.S., trade programs, such as the Generalized
System of Preferences (GSP) and Andean Pact Trade Preferences
(APTP), and that it would like greater access to the U.S. market
through a free trade agreement, it has done little in the trade
area to deserve such preferential access to the U.S. market. We
believe that Colombia should be elevated from Watch to Priority
Foreign Country status.

India: Because of its great potential as one of Asia’s
most successful economies, yet also because of its Government’s
tolerance of rampant intellectual property rights infringement,
India remains as one of the greatest, as well as enigmatic,
international challenges for PMA.

There has been no major thange in the intellectual
property environment in India for the past several years, despite
the reforms that have been announced and are taking place in
several other major industry sectors. PMA company managers have
noticed some marginal change in the Government attitude, for the
most part due to initiation of USTR retaliation by the imposition
of import duties on drug exports. This was effected through the
removal of $60 million in GSP benefits one year ago. Yet, this
has had no appreciable effect on improving the situation in India
for our member companies.

Unless India moves to adopt effective patent protection
for pharmaceuticals, there will remain a strong incentive for
research-based pharmaceutical companies to leave India altogether
within the next several years. This could be detrimental to the
growth of the Indian economy, and would be devastating to the
state of Indian medicine, and to the future health and well-being
of the Indian people.

PMA believes that USTR should take trade actions
against imports from India unless India change’s its patent law
to afford effective protection to pharmaceutical products.

Korea: The efforts of USTR and other U.S. Government
agencies to convince Korea to enact its amended Patent Law six
years ago actually preceded the formal introduction of Special
301 in the U.S. 1988 Trade Act. The 1987 Korean amendments prom-
ised to provide effective protection for pharmaceutical products
in that country.

Today, while we can still point to the Korean example
as a "legislative™ model for other countries in the region, we
still are facing problems, especially in the form of regulatory



46

and administrative barriers in that country. These barriers have
served to erode the effective patent life of our companies’
products in Korea. In particular, the Korean Government’s re-
quirement that a Free Sales Certificate (FSC) accompany the
registration package for pharmaceutical products effectively
reduces the workable patent life of our companies’ products to

4.5 years.

Moreover, as we understand, as of 1994, Korea’s Minis-
try of Health and Social Affairs will require Phase I, II and III
clinical trials to be conducted in Korea. Korea will be asking
our companies to repeat trials which they already perform in the
U.S. and in other developed economies. Because Korea has only
three facilities where such trials can be conducted, this
requirement will add at least 10 years to the already existing
erosion of effective patent life for PMA company products in

Korea.

Thajland: Thailand enacted totally inadequate new
Patent Law amendments in mid-1992 to provide minimum protection
to pharmaceutical products. The amendments were enacted in
response to PMA’s efforts to bring the lack of such protection to
the attention of the U.S. Government through a Section 301
petition filed with the USTR in January 1991. USTR increased the
pressure on Thailand by designating Thailand as a Priority
Foreign Country under Special 301 in 1991 and again in 1992.
While PMA initially was encouraged that Thailand finally had
changed its law to provide protection to pharmaceutical products,
we also viewed the law as deficient in a variety of ways:

= It allows compulsory licenses to be granted at the
recommendations of a Pharmaceutical Patents Review
Board, which maintains excessive arbitrary powers and
may award such licenses based on its arbitrary
judgement that the patent holder is charging
"excessive" prices in the Thai market. Since Canada
repealed such egregious compulsory licensing provisions
in its patent law earlier this year, Thailand is the
only significant country in the world to tie patent
protection to prices;

= It does not allow for importation to satisfy fully the
definition of "working" the patent in Thailand, and

- It contains no provisions for providing pipeline
protection to pharmaceutical products patented outside
but not yet marketed in Thailand.

PMA supports efforts by USTR to continue to negotiate
with Thailand to improve these provisions in the current Thai Law
-- but only for a very limited period of additional time. If
Thailand refuses to alter these provisions, or refuses to negoti-
ate in good faith with the U.S. Government to amend these
provisions through a change ir the law, or through significant
implementing regulations, the U.S. Government should retaliate
against Thailand to the full extent of applicable laws. The Thai
Government, as are many others, is watchiing to see if the U.S.
Government will act forcefully to enforce its unfair trade laws

against patent piracy.

Venezuela: Unlike its Andean Pact neighbors, Venezuela
was never bound by previous legislation which did not protect
pharmaceutical patents and always had the option to enact an
adequate pharmaceutical patent law. Despite repeated indications
by the Government, Venezuela has yet to introduce an adequate
product patent law for pharmaceuticals. In fact, there is debate
within Venezuela whether even the inadequate patent protection
provided by Andean Pact Decision 313 is in force in that country.
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Like Colombia, Venezuela is content to offer third-
world intellectual property protection rather than following the
lead of diverse countries, such as China and Mexico, and adopt a
world-class patent regime. For this and other reasons, we
believe that Venezuela should be elevated from Watch to Priority

Foreign Country status.

E. Other Countrijes

In addition to these countries listed above, PMA has
suggested that five other countries be kept on a "priority watch
list" because their acts and practices regarding patent
protection for pharmaceuticals remain objectionable, but not so
critical as earn them the status of priority country. These five
are: Egypt; Indonesia; Poland; Russia, and Spain.

PMA has also petitioned the USTR to include 11
countries on the "watch list" to ensure that their current
commitments to improve IP protection are fulfilled, or that
refinements to current laws are made to ensure appropriate
protection for pharmaceuticals. Since Canada has enacted and is
implementing Bill C-91, reforming its discriminatory compulsory
licensing regime as described above, we believe there should be
10 "watch list" countries. These 10 are: Chile; the People’s
Republic of China; Ecuador; Cyprus; European Community;
Guatemala; Mexico; Peru; the Philippines, and Taiwan.

III. ementatjon o ecial 3 eeds to be oved

As I previcusly indicated, PMA lauds the commendable
efforts of USTR and other agencies of the U.S. Government to
utilize Special 301 to negotiate significant improvements in
intellectual property protection in other countries. Yet, we
also find troubling the somewhat timed approach %“hat the .U.S.
Government has utilized to determine the monetary value of the
damages to U.S. commerce brought about by certain practices or
the lack of intellectual property protection that hinder or
burden such commerce. There are cases where the suggested l=vels
of retaliation agreed to on an inter-agency basis were only cne
percent of the actual damage inflicted by patent piracy on our

industry.

When USTR designates a country as a Priority Foreign
Country under Special 301, it begins a year~long investigation of
the intellectual property acts and practices of that country and
attempts to determine the way in which those may burden and
restrict U.S. commerce. At the end of that year, assuming that
the country under investigation has made no progress or effort
to improve its intellectual property environment, the USTR may
determine that this country’s practices restrict and burden U.S.
commerce and may set into motion the process by which monetary
damages are determined.

This process involves consultation with several
government agencies or offices, including USTR, Treasury, OMB and
the National Security Council. Among the calculations taken into
consideration by these agencies are the actual losses from patent
piracy, as provided by PMA, and the calculations of the potential
market size in the country under investigation, as provided by
PMA and as determined by the government agencies. The
calculations of losses by the industry then are discounted. The
"retaliation figure" subsequently produced by the U.S. Government
is narrowly defined, often de pinimjis, and does not appear to
take into account such considerations as the opportunity cost to
industry of inadequate intellectual property protection, or the
cost to industry in other countries in the region because of poor
patent protection in the investigated country.
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We would ask that USTR, Congress and other U.S.
Government agencies undertake a thorough review of the process by
which they determine the level of retaliation in Special 301 and
other 301 cases. We believe the goal should be to achieve a
broader perspective on the full damages inflicted on U.S.
commerce by the acts and practices of countries which either
ignore intellectual property rights or promote the existence of
patent piracy within their borders.

In short, we have got to do less "nickel-and-diming" of
U.S. industry and put more real pressure on foreign pirates.

IV. 3 ecial 3 u

The GATT Uruguay Pound negotiations likely will again
be the focus of intense negotiations aimed at completing the
talks by the end of this year. We continue to hope that our
industry can work closely with the USTR, other Government
agencies and Congress to arrive at a solid TRIPs agreement which
will put international patent pirates out of business. PMA
approves of several of the TRIPs provisions included in the
December 20, 1991 "Dunkel text," including a 20 year patent term,
and a prohibition of discrimination in patent practices, such as
compulsory licenses. As mentioned above, such discriminatory
practices have a chilling effect on pharmaceutical innovation and
investment and have therefore been abolished by Canada, and also
New Zealand.

The Dunkel text, however, has significant flaws,
including the lack of protection for major segments of
biotechnology. The text also has another critical flaw, chiefly
a long, at least ten year, period of delayed implementation for
developing countries, and no "“pipeline protection." As written,
the Dunkel text would protect only those patents filed after the
Uruguay Round agreement goes into effect, which will now not
happen until 1995 at the earliest.

Pipeline protection, i.e., the protection of medicines
patented abroad but not yet narketed in countries where
pharmaceuticals do not receive adequate patent protection, is of
critical importance to the research-based pharmaceutical industry
and, therefore, to continued pharmaceutical innovation. Given
the 10~12 years of R&D time necessary to bring one new drug to
market, lack of pipeline protection would leave an entire
generation of products now under development without patent
protection, costing our industry billions of dollars over the
next decade.

Because of the delayed implementation period, however,
countries such as Argentina, Brazil and India could continue to
pirate patented pharmaceuticals at will, and yet be in
conformance with their GATT obligations. Such a situation calls
into question the future potential usefulness of Special 301 as a
U.S. trade policy tool. This is particularly troubling. 1In
effect rot only would the Dunkel TRIPs text delay implementation
of patent protection in such countries as Brazil and India, but
the overall GATT agreement, we believe, would effectively remove
Special 301 as a U.S. trade policy tool.

Mr. Chairman, we urge the Administration to reject this
so-called "deal." We hope, Mr. Chairman, that you and the
Administration would work to ensure that so long as an effective
international regime is lacking, Special 301, as well as Section
301, remains viable to industries which depend on protection of
intellectual property.

Another key area in which the current TRIPs text offers
only weak intellectual property protection is in the vital
biotechnology field. As President Clinton and Vice President

Gore wrote in Putting People First: Strateay for Change,
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commercial research and development spending must be increased in
“crucial new industries such as biotechnology' if we are to help
American business create new jobs and compete in the global

economy .

Yet the Dunkel text, in Article 27.2 of TRIPs, would
allow GATT signatories to exclude from patentability plant and
animal varieties other than microorganisms, an exclusion which
could have significant adverse effects on biotechnology-derived
products. Thes Dunkel text, in this provision, is in direct
contradiction to the stated policy goal of the Clinton
Administration to foster biotechnology in the United States.

We are the world leaders in the promising field of
biotechnology. Of the 178 biotechnolegy patents for
pharmaceuticals/healthcare products granted in 1992, 140 went to
Americans and 43 of those went to PMA member companies (see,

chart 6, below).

Chart 6

1992 PATENTS AM‘.'#MB

U.S. Genetic Engineering
Pharmaceutical/Health Care

United States

Total = 178 s >,
apan

Source PMA Awneal Pascas Survey EC Countries

——-v-  Conclusion

Developments around the world in the past few years
have shown that increasing numbers of countries recognize the
importance of intellectual property protection to their economic
development. Similarly, the U.S. Government and this
Sukcommittee have long understood the vital role of innovative,
high-technology industries such as pharmaceuticals to U.S.
economic health.

Patent pirates abroad are resisting this trend in order
to protect entrenched domestic interests which thrive on
appropriating others’ patented technology. Special 301 has been
successful in stopping such theft in a number of countries.

U.S. trade policy on intellectual property embraces a
broad range of sectors, pharmaceuticals, computer software,
publishing, audio and video recordings, in order to support
innovation without which high-technology industries cannot
survive. The range of agreements reached to date and those
pending, such as the GATT Uruguay Round and numerous Section 301
actions, encompass all sectors representing American interests.
We must, together, keep up the fight on all industry fronts: to
weaken efforts in one area weakens the position of all sectors.
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In conclusion, industry continues to rely on the strong
support both of the Administration and Congress in order to
achieve the objective of effective interllectual property
protection abroad. I am here in particular to euaphasize the help
we need in ongoing activities. At this moment, countries such as
Argentina, Brazil, Turkey and Hungary are engaged in legislative
consideration of patent law reforms. Mr. Chairman, we need the
help of this Subcommittee as well as Ambassador Kantor to see
that these and other countries do what is right. We urgently ask
your help.

The issues are clear.
- We say that we want to protect U.S. innovation.

L We say that we want to foster high~technology
industries in the United States.

L We say that we want to promote highly-skilled jobs in
this country.

L We say that we want to preserve manufacturing
industries.

L And finally, we say that we want to fight foreign
unfair trade practices.

If we want to accomplish these things, we need an
international strategy as well as a domestic one. 1Intellectual
property protection, including pharmaceutical patents, as a key
element of that protection is essential in such a strategy. We
need to send a message that we are fed up talking about
technology policy and fair trade and step up the effort, now, in
bilateral (as well as multilateral) negotiations.

Foreign patent pirates are somewhat like termites in
eroding the technological foundation of our economy. We do not
see their effect very materially early on, but the final effect
can be devastating if they are allowed to continue their behavior
unimpeded. Patent pirates are seeking GATT protection to cover
their activities for at least another decade. We need to act
bilaterally and unilaterally before it is too late.

Special 301 supplemented by appropriate additional free
trade negotiations would seem to be an effective strategy to
address foreign intellectual property piracy, so long as we are
prepared not to grant automatic access to the world’s largest

market.

RESPONSES OF DR. BALE TO QUESTIONS SUBM.TTED BY SENATOR GRASSLEY

Question: If you had to list the top two or three most egregious countries that
violate our intellectual property rights, who would they be. and whai action would you
recommend the United States Government pursue?

Response: From the perspective of PMA and research-based pharmaceutical
industry, I would contend that the three most egregious countries certainly would have to
include Argentina, Brazil and India.

On August 10, 1988, the Pharmaceutical Manufacturers Association (PMA)
filed a petition, pursuant to Section 301 of the Trade Act of 1974, as amended, relating to
Argentina's failure to provide patent protection for pharmaceutical products. An investiga-
tion was initiated by the U.S. Trade Representative on September 23, 1988. A finding by
the U.S. Trade Representative pursuant to this investigation was due to occur on or before
September 23, 1989. Due to apparent progress between the U.S. and the Argentine
Government, the Pharinaccutical Manufacturers Association withdrew its petition on
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September 23, 1989 on the basis of the understanding that the Argentine Government had
given reasonable assurances that it would address constructively the issue of patent protection
for pharmaceutical products.

Two years later, in October 1991, President Menem sent a flawed bill to the
Congress which tie Congress failed to act on. The Menem Administration failed to put its
weight behind the bill. After three and one half years since the original commitment to the
USTR, in March 1993, the Industry Committee of the Chamber of Deputies voted 14 to 2 to
postpone discussions about any improvement in patent protection until an agreement in the
GATT (Uruguay Round) is reached and only then will they ostensibly start the discussion of
the pharmaceutical patent issue.

With respect to Brazil, in 1987, following the filing of a 301 petition by PMA,
USTR found that Brazil was infringing PMA companies’ patent rights which led to the
application of sanctions on Brazil on October 1988. When the Collor Administration
assumed power in 1990, pursuant to negotiations between the U.S. and Brazil, Collor sent
the pharmaceutical patent bill to Congress and the sanctions were lifted. After Congressional
deliberations of more than two years, the proposed law being considered continues to be
absolutely unacceptable in meeting world class standards.

So, in both cases, we have been negotiating and waiting at least since 1987 for
improvements with no results. Therefore, our only alternative based on the facts explained
above is to act decisively and propose immediate and meaningfui sanctions.

With regard to India, there has been no country which has played a more
insidious role in the undermining of global standards of effective intellectual property
protection than India. While the Indian Government has shown a willingness to create
incentives for investment in other economic sectors, it has chosen to ignore the potential
contributicn of the research-based pharmaceutical industry by refusing to accept any of the
increasingly global standards for intellectual property protection for pharmaceutical products.

It thus also has condemned its citizens to low quality and at times dangerous
medicines which are produced by Indian pharmaceutical patent pirates. Since these same
pirates export these medicines to other countries, especially in the Asia-Pacific region, the
Indian Government endangers the health and safety of many more hundreds of thousands of
citizens beyond India’s shores. If India were to enact effective patent protection, we estimate
that the patented pharmaceutical market in India could be close to $ 300 million per annum,
whereas today it is less than half that amount.

India also has led an effort within the GATT negotiations to delay the
implementation of effective global norms of intellectual property protection by as much as 10
to 20 years, and to resist the acceptance of the principle of pipeline protection of qualifying
pharmaceutical patents of any future GATT agreement.

Because India has refused to negotiate at all for improved patent protection for
pharmaceuticals, we would urge the U.S. Government to take immediate action against India
by reducing India’s GSP benefits from the U.S., as it did one year ago.

Question: In 1989, Canada was placed on the "Watch List" under the "Special
301" provisions of the 1988 Trade Act, because of the compulsory licensing provisions for
pharmaceuticals. In January 1992, Canada announced that it would end compuisory licensing
of pharmaceuticals and extend patent protection to 20 years from the date of registration as
part of a Uruguay Round agreement. Legislation to implement those changes was introduced
at the end of 1992, and, as of January 1993, was close to becoming law. Can you tell me
where this currently stands? And are you content with the resolution?
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Response: In past years, PMA has suggested that Canada be placed on the
Special 301 Watch List. On February 3, the Canadian Parliament passed C-91, the Mulron-
ey’'s government’s patent bill. The passage of C-91 eliminates the discrimination against full
patentability of pharmaceuticals not researched and discovered in Canada and the use of
compulsory licenses as a sanction. Because of this achievement, PMA does not believe that
Canada shouid be considered any longer in the context of Special 301.

While it may be too early to gauge the full impact of this change in Canada,
PMA member companies certainly have been encouraged by this change and perceive a much
brighter future for the industry in Canada, especially in terms of the opportunities for
increased research and development for new drugs in that country.

Question: Since 1989, Japan has been on the "Special 301" "Watch List"
from which the United States seeks stronger intellectual property proteciion. 1 would like to
hear from each of you as to what you perceive is Japan's most flagrant violation and what, if
any, action this Administration should be contemplating.

Response: In general, PMA member companies do not encounter significant
problems in the patent application and grant process in Japan. The U.S. research-based
pharmaceutical industry has encountered onez particular problem with the Japanese patent
term restoration law.

Specifically, the problem 1s that products which receive a markeling authoriza-
tion prior to patent grant are not eligible for patent term restoration. This issue is of
particular concern to our industry, because of the long eight to twelve year delay in Japan
between patent filing and patent grant. The long delay between filing and grant is due to the
long prosecution period which averages three to five years, and the fact that the opposition
period is only allowed within the pre-grant stage of a patent application. If an opposition is
filed, patent grant could be postponed for five to seven years in the case of a simple
opposition. '

While expedited prosecution is provided for in certain situations, these
opportunities are of little or no use to the pharmaceutical industry in addressing the patent
term restoration problem. Due to delays in the granting of a patent in Japan, in a number of
cases, especially those involving innovative drugs, products receive a marketing authorization
prior to patent grant and thus are not eligible for patent terms restoration. The problem does
not occur in the United States, where the period between patent filing and grant is only two
to three years, or in Europe, where the same period lasts about five years.

The other problem in the patent are in Japan really applies to the biotechnolo-
gy companies which are research affiliates of PMA. This generally involves the narrow
protection given in Japan to the original inventor of a biotechnology invention. This applies,
for example, to "second generation products.” or new polypeptides produced by the DNA
sequence. The invention typically involves only a particular portion of the DNA sequence,
i.e., the portion that codes for the new polypeptide. The rest of the DNA sequence is
relatively unimportant.

In Japan, patent examiners apparently are hesitant to grant a patent claim to
only a portion of the DNA sequence. There is a huge backlog of applications that worsens
this problem, with the Japanese Patent Office apparently avoiding a decision. The result of
such a claims structure essentially is to allow others to use the DNA sequence coding the
new polypeptide simply by changing the unimportant part of the remainder of the sequence.
Thus the protection given to the original inventor is very narrow.

Another problem is that access to Japanese courts is extremely limited. The
discovery procedures for investigating infringement are much more limited than in the U.5.
Courts delays are notorious in Japan, and judges there pusn litigants toward settlement.
Under the patent statute, patent claims are interpreted literally, that is, as they are written.
The doctrine of equivalents, which is used in the U.S. to expand the interpretation of 2 «laim
beyond its literal wording, is virtually non-existent in Japan.
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None of these problems is necessarily biased against foreign inventors utilizing
the Japanese system. Japanese inventors indeed are subject to the same law. Nonetheless,
U.S. innovators, including some PMA researcn affiliates, would be more affected to the
degree that they are more likely to arrive at a seminal invention that can receive broad
protection in the U.S., but only narrow protection in Japan. In contrast, a pioneering
Japanese company would receive broad protection in the U.S. Thus, there is an apparent
problem of reciprocity.

Question: 1 would like to ask a question as it relates to the NAFTA. As we
all know, Mexico has made strides in resolving many of its intellectual property concerns
and the NAFTA will resolve additional U.S. concems if implemented. 1 would like each of
you to tell me your position on the NAFTA generally and specifically how you envision the
NAFTA strengthening the intellectual property rights issue?

Response: PMA believes that the NAFTA is a monumental agreement in that
it strengthens pharmaceutical patent protection and provides other benefits to increase the
competitiveness of the U.S. research-based pharmaceutical industry.

The NAFTA reinforces the gains achieved in a recently-implemented Mexican
patent law which went into effect on June 28, 1991. The law contains many of the provi-
sions developed in the NAFTA such as a twenly-year patent term, product and process patent
protection for pharmaceuticals, limited compulsory licenses, immediate implementation and
pipeline protection. Mexico's law represents a major advancement in the protection of
intellectual property protection and is a benchmark for other countries to follow.

Further, NAFTA also will build on the recently-passed Canadian Patent Law,
C-91. C-91 promises to eliminate flaws in the previous law in Canada, particularly,
discrimination against pharmaceuticals not researched and discovered in Canada and open-
ended compulsory licensing language. For its pant, the NAFTA will reinforce and interna-
tionalize positive elements of C-91.

Thus, we strongly support speedy Congressional implementation of the
NAFTA agreement.

Question; Russia is the largest and wealthiest republic of the former Soviet
Unicn. While there are no significant legal barriers to trade with Russia, there are a number
of factors that discourage trade. The Russian government has shown considerable interest in
formulating laws to bring the country up to world standards in the area of intellectual
property. One of the weak point’s with Russia is its inability to enforce existing and
contemplated IPR Laws. What if anything s! ould the United States be doing to hep them
resolve this problem or should we be even contemplating trading with the Russian?

Response: 1 believe we should support the Russian Federation's efforts to
formulate laws to bring it to werld standards in order to facilitate and expand trade. In the
area of intellectual property protection, Russia has enacted legislation which significantly
improves upon the protection previously afforded. Enforcement of this and other laws,
however, is crucial to their success and meaningfulness.

To help Russia overcome obstacles to the implementation and enforcement of
the legislation, the U.S. and other developed western countries, in conjunction with interest-
ed industries should consider affording the Russian authorities technical expertise in the area
of patents. For example, the U.S. Patent office conducts training programs for foreign
patent officials. The U.S. pharmaceutical industry in conjunction with our govermnment, also
has facilitated the training of Mexican patent lawyers at law schools in this country, in
anticipation of the implementation of Mexico’s new patent law.

As in all aspects of commercial activity, the dramatic transition to a market
economy requires that Russia be afforded sound technical advice and expertise by all
interested parties both in the public and private sectors.
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PREPARED STATEMENT OF SENATOR MAX Baucus

On April 30th, under the Special 301 trade law, the USTR will release the annual
list of Priority F:oreign Countries for negotiations on strengtheniniprotection of in-
ieilltegtual property, along with the accompanying “Priority Watch List” and “Watch

8t.

This process is America’s strongest weapon against piracy weak legal protection
and barriers to access for American intellectual property works abroad. Like the
Su’ﬁfr 301 law, it sets deadlines and forces action.

at’s why it works. We need to renew Super 301 this year if we hope to make
tzzlsame sr:;t of progress in other sectors that Special 301 brings about in intellec-
roperty.

Today, with the Special 301 lists due in eleven days, we will give the USTR office
and representatives of private industry a chance to share their views on the effec-
tiveness of the law in general and on their priorities for this year in particular.

Intellectual propert{ products are broadly divided into three types: copyrights,
patents and trademarks.

Copyrighted works include books and magazines, musical scores, films and videos,
sound recordings and computer software.

Patented products include pharmaceuticals, agrichemica's, and innovative ma-
chines tools and processes.

Trademarked goods include a vast array of products from food to apparel to ma-
chines and more recofnizable by the name ox;_:f'mbol of their producers.

Together, these industries rank with agriculture and aerospace as one of Ameri-
ca’s three most successful export sectors.

American film and TV programs generate a $3.5 billion trade surplus each year.
American pharmaceuticals i:nerate a $1 billion surplus. American computer soft-
wgé'e leads all competitors. And American trademarks get instant recognition world-
wide.

PROBLEM OF PIRACY

Creative works like these are difficult and often expensive to make. But they are
often easy to copy. A software program, for example, takes years, technoloaical wiz-
ardry, and millions of dollars in D to write and publish. Pirating the same pro-
gram takes seconds, minimal skill, and an eighty-cent floppy disk.

This problem is world wide, and is extraordinarily damaging to our economy. Sev-
eral years ago, after an exhaustive survey, the International Trade Conunission esti-
mated that they cost America somewhere between $43 and $6! billion dollars in lost
exports even year. It is likely that the figure is even higher today.

e financial iu'hury is at times even accompanied by physical injury. One of my
constituents from Bozeman, Montana, permanently injured Ker knee a tew years ago
when a pair of Korean-produced counterfeit Reebok sneakers came apart while she
was playing tennis.

SPECIAL 301

This problem requires a strong American response. In 1988, Congress provided it
by passing the Efwial 301 law. It directs the USTR to identify the countries in
which intellectual property receivcs the weakest legal dprot.ection and meets the
strongest barriers to entry. USTR must then begin trade negotiations with these
“Priority Foreign Countries.” If this fails to get results, the U.S. can impose trade
sanctions against the country in question.

This is our strongest weapon against giracy of intellectual Eroperty overseas. Two
developments are proof enough—-first, the record number of filings by American in-
dustries this year; and second, the troops of foreign officials which have come to
Washington to negotiate last-minute deals to avoid listing.

THIS YEAR'S LISTINGS

This year, India, Taiwan and Thailand are among the highest priorities. They
have been ramed before as Priority Foreign Countries, but have not changed
their ways. We should not hesitate to retaliate against them unless they adopt dra-
matic chan&es in the next ten days. The credibility of Special 301 depends on will-
ingness to USA retaliation as a last resort; and I believe we have reached that last
resort in these cases.

There are many candidates for Priority Foreign Country status this year. Poland
continues to be a notorious center for piracy of software, sound recordings, and book,
and has taken little action to resolve the Sroblem. Copyright industries add Italy,
South Korea, and Turkey as targets for PFC status. Saudi bia, one of the richest
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countries in the worlds continues to allow blatant pirac%' of films, sound recordings
&‘?,d CDs, and in fact does not guarantee protection of foreign works at all. It is a
ace,

espite years of promises, Argentina and Brazil have not yet upgraded their pat-
ent regimes for pharmaceuticals. Other patent offenders include Colombia, Hungary,
South Korea, Turkey, and Venezuela. Trademark industries cite China’s inadequate
trademark law as a major problem, to go with other serious problems in Taiwan,
Thailand, Brazil, and South Korea.

With this years deadline approaching, we have already reached an important
agreement with the government of the Philippines to protect American copyrights,
patents and trademarks. Last-minute efforts to upgrade pharmaceutical patent pro-
tection are going on in Argentina.

We have seen energetic raids on sellers of pirated shoes in South Korea, and a
factory making pirate audio cassette in Thailand. There is activity in the Taiwanese
&gxs tive Yuan and the Russian Parliament. All are a result of the Special 301

w.

TODAY'S WITNESSES

Today we will hear about these events from representatives of U.S. government
charged with determining this year’s listings, and from private industry representa-
tives who have participated in filing petitions with the USTR this year. It promises
to be an enlightening morning, and with no further delays let's begin.

PREPARED STATEMENT OF JASON S. BERMAN

I want to thank you, Mr. Chairman, for holding this important hearing and for
asking me to discuss existing market conditions and the ability to address these
under special 301. Without your leadershi:? it is fair to say that we would not be
here talﬁm g about how important Special 301 really is to U.S. copyright industries.
It is our trade lifeline.

We are indebted to you and to the subcommittee, for the firm resolve that you
have demonstrated in ensuring that the trade remedy that you helped to fashion
in the omnibus trade and competitiveness act of 1988 has been—and continues to
be—effectively used by executive branch officials to accomplish its objective of secur-
ing fair market access and the adequate and effective protection of our intellectual
?roperty. And the USTR has done Lust that. Special 301 has been the instrument
or resolving major piracy and market access [)roblems for the recording industry.
We firmly believe it continues to be an essential ingredient of an effective U.S. trade
policy designed to open markets and protect American intellectual property abroad.

Special 301 serves to protect what America does best—to create, to entertain, to
educate. America’s recording industry does more than just return billions of dollars
back into our economy. It captures and exports American cultural and democratic
values, promoting individual creativity, diversity and independent thinking. It is in-
teresting to note the importance that most observers have placed on the influence
of American recordings and films in the dramatic democratic upheavals in Russia
and its former republics, as well as elsewhere around the globe. American music has
played a major role in shaging the way people around the world view the impor-
tance of free speech and robust debate, and will undoubtedly continue to make life
difficult for totalitarian regimes whenever they may exist. Yes, rock and roll actu-
allG does that.

nfortunately, for U.S. record companies market conditions in many places
around the world can onli/ be described in one word: Hostile. Whether through the
failure to adopt adequate legislation or the unwillingness to effectively enforce laws
many countries have implicitly condoned piratical activities that deprive U.S. recor
companies, performers, composers, songwriters, and music publishers of billions of
dollars every year. We have identified the most serious violators in our submission
to USTR under Special 301. I will briefly discuss the status of copyright protection
in a number of territories, particularly with a view to those bilateral consultations
that have produced results and to those that have remained on our special 301 list
as offenders for far too long.

Let me begin with the most dramatic developments. A little more than a year ago,
I sent a letter to USTR apprising them of a piracy problem of huge dimensions in
Paraguay—yes, little Paraguay was the source of a big problem. A handful of large
and powerful tape pirates not only controlled nearly 100% of that country’s market,
but eaﬁported nearly $200 million annually into the surrounding markets of Argen-
tina, Brazil and Uruguay. Just to put this in tpempective: The pirate business was
more than the combined legitimate markets of Argentina, Bolivia, Chile, Colombia,
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Peru, Venezuela, and =it of Central America. At that point, Paraguayan authorities
had done nothiug to address this problem.

When P y was named to the Special 301 watch list, Paraguayan authorities
took notice. They discovered that this listing harmed their international image and
their ability to attract foreign investment—particularly much needed U.S. invest-
ment. One of the emerging trends in today’s %us'mess community is attention to in-
tellectual property {Jrouctlon, even by oor:I{ﬁanies whose intellectual property con-
cerns are only ancillary ‘o their business. The last decade's concern about national-
ization of busincsses 18 today’s concern about the failure of governments to ade-
quately and effectively protect intellectual property.

In this case, Sgecial 701 was able to serve its function merely by highlighting a
problem. Once placed in the spotlight, Paraguayan authorities moved relatively
quickly and decisively to eliminate piracy. They have done such a good job in this
effort, that I am pleas.d to confirm that last week I wrote to USTR requesting that
Paraguay be removed from all Special 301 lists. This is a truly remarkable develop-
ment, and I commend the government of Paraguay for its swift and effective action.
I also want to take this opportunity to express my great hope that the government
of Paraguay will continue to support anti-piracy operations in the future and thus
prevent the reemergence of trade tensions between our countries.

On the other side of tha coin, however, is Thailand, where years of bilateral dis-
cussions aimed at improving copyright enforcement have failed to produce any con-
crete results. This may be the result of Thai confidence in their ability to avoid sanec-
tions based on larger geo-political relationships between Thailand and the United
States or, simply, that the Thais did not believe that sanctions, even if imposed, was
too high a price to pay for maintaining the pirates. Whatever the underliring rea-
sonséutleﬁ'orts to address copyright piracy in Thailand have been spectacularly unsuc-
cessful.

Once again, as we near the April 30th deadline for designation under Special 301,
the Thais have been more voca! about their intentions regarding piracy. But these
words are unmatched by any deeds. Not a aingleTgirat,e has been convicted or sent
to jail as a result of Thai enforcement actions. That is a sorry record that should
not go unnoticed or unpunished.

Somewhere in between the success s ory of Paraguay and the failure in Thailand
lies Taiwan and Korea. Both countries have long-standing reputations—well de-
served—for hosting large scale piracy. Recent events seem to suggest that concern
about possible Special 301 retaliatory measures have led to a new round of govern-
ment expressions of concern.

Taiwan, the world’s leading source of pirated compact discs, last year had taken
a few halting steps to address this problem but has failed to follow through on these
initiatives and was just a few months ago backsliding into non-enforcement. Events
during the past few weeks—including further raids and indictments against CD pi-
rates, as well as constructive discussions to eliminate the reservations Taiwan
placed on the AIT CCNAA bilateral treaty—appear to reflect an awareness that 301
Sitaligsion will be announced and swiftly implemented if U.S. concerns are not ad-

essed.

Korea, too, has finally recognized that it’s failure to adequately and effectively
protect intellectual property has dramatic consequences for its’ development and
trading relationships. After years of struggle in which U.S. record and film compa-
nies have lost hundreds of millions of dollars to piraci' in Korea—a problem that
the Korean government itself exacerbated by granting licenses to pirates—the gov-
emlr)xlient has finally announ<>d a plan by which it appears ready to address the
problem.

If Korea, currently on the priority watch list, is to avoid designation this year,
it must amend some of the inadequate features of this lglan, such as permitting con-
tinued unauthorized production of pirate tapes and CDs under existing ministry of
culture licenses, and 1t must move quickly to implement this plan. We will be clo:&lﬁ'
monitoring progress in Korea over the next few months, and we hope that we
be able to report that pirate tapes and CDs have become an endangered species.

If I could change gears a little bit, I would like to talk about a country that poses
the greatest threat to the U.S. recording industry and also represents perhaps the

test potential, m does not appear at the top of our list for priority designation.

am speaking of China, a country in which Special 301 has already achieved a mon-

umental, if currently only pr ural, milestone. The milestone was the passage of

China’s first copyright law and a memorendum of understanding committing the
Chinese to participation in an international framework for cop{‘right protection.

I cite this at achievement as “procedural” because, in the absence of market
access for U.S. companies and adequate enforcement, the copyright law is merely
symbolic. As CD facilities have begun to proliferate in china, and entrepreaeurial
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Chinese seek to expand exports, we cannot afford to have this important legislation
merely occupy space on a shelf. Non-transparent rules and regulations have kept
U.S. recording companies out of this potentially huge market and pirates are left
free to m&n e rewards secured from the theft of our property. This year we must
send the Chinese an unambiguous message: Access to our market is placed in jeop-
ardy by their failure to allow us to compete in their market and by their failure
to take effective action to curtail a growing pira(:ﬁ problem. China should be up-
graded from the watch list to the priority watch list and the market access
must produce concrete results for U.S. companies.

Time does not permit me to detail our concerns elsewhere around the globe, but
I will make a few general observations. First, today’s problems generally reflect the
failure of governments to commit to enforcement of laws already on the g’ooka rather
than an unwillingness to Sass legislation. As a consequence, more and more of our
attention under Special 301 must be focused on enforcement policies that actually
shut down the pirates.

Second, that the problems faced by U.S. record companies are more likely to re-
sult from discriminatory laws and practices than inadequate substantive legislation.
The developing pattern within the EC suggests that trading blocs and individual
countries will maximize the opportunities under the existing international legal
framework to discriminate against foreign copyright owners—read that to mean the
U.S. We are engaged in negotiations to create a new international framework in
both the GATT and WIPO that will hopefully bear fruit. If we do not succeed in
these multilateral endeavors, we will need to continue to pursue bilateral measures
with even greater intensity and resolve.

My final general observation is that one should be wary of general observations.
As we sge , the legislation of many of our tradin%partners, as well as that of the
United States itself, is quickly being outdistanced by advances in technology, or is
otherwise inadequate. Many countries have yet to expand the scope of their laws
to give record companies the ability to prohibit rental. And a fifty year term of pro-
tection, while generally accepted, has not been universally adopted.

Our concerns to date have focussed on our ability to secure access to a market
and to prohibit others from manufacturing pirate copies of our sound recordings. De-
vel?ipmente in digital transmission systems in which CD quality sound can be deliv-
ere: vliret:ﬂ{1 to a retailer or consumers without the need for copies threatens to
transform the market and to completely undermine the copyright system unless
record companies have the legal and practical ability to exercise control over such
activity. Thus, we need to remain constantly vigilant. Today, what appears to be
adequate standards may be tomorrow’s invitations to piracy.

ith the continued support of this subcommittee and USTR, Special 301 can be
the instrument for denying such invitations to those pirate trading partners.

RESPONSES OF MR. BERMAN TO QUESTIONS SUBMITTED BY SENATOR GRASSLEY

Question No. 1. If you had to list the top two or three most egregious countries
that violate our intellectual property rights, who would they be, and what action
would you recommend the United States government pursue?

Answer. Over the course of the past few years, the most consistent offenders of
U.S. intellectual property rights, or at least those where we and the U.S. govern-
%1}:3:5 hadve focused the greatest amount of attention, have been Korea, Taiwan and

and.

Fortunately, the Administration’s message that piracy will not be tolerated has
had a siﬁniﬁcant impact even on these countries, and T would not recommend any
course of action other than that announced by Ambassador Kantor under Special
301—out of cycle reviews for Korea and Taiwan, and designation of Thailand with
the immediate imposition of sanctions if they fail to live up to commitments or re-
lent in their recently found anti-piracy vigor.

Question No. 4. Since 1989, Japan has been on the “Special 301” “Watch List”
from which the United States seeks stronger intellectual property protection. I
would like to hear from each of you as to what you perceive is Japan's most flagrant
violation and what if any action this administration should be contemplating?

Answer. The greatest existing limitation of Japan’'s cop{right law is the failure to
extend to copyright owners of sound recordings the exclusive right to control the
rental of thelr sound recordings. Until legislation passed in 1991 extending to U.S.
copyright owners the same limited ability to control rental as Japan had granted
" to its own nationals since 1984, Japanese law completely discriminated against U.S.
record companies. Fortunately, the 1991 copyright amendments, passed in the face
of strong trade pressure from the U.S. Administration, resolved the discriminatory
element of Japanese law. The overall inadequacies, however, remain.
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Japanese copyright law continues to discriminate aﬁainst U.S. record companies
and performers by denying us the right to get paid when our sound recordings are
broadcast. This discriminatory behavior unfortunately does not conflict with Japan’s
existing international legal obligations, and the RIAA, supported by the Administra-
l'.1ou¢i }(l::ﬂ been seeking to create new international obligations to bar discriminatory
conduct.

Question No. 6. I would like to ask a question as it relates to the NAFTA. As we
all know, Mexico has made strides in resolving many of its intellectual property con-
cerns and the NAFTA will resolve additional U.S. concerns if implemented. I would
like each of you to tell me your position on the NAFTA generally and specifically
how you envision the N. A strengthening the intellectual property rights issue?

Answer. The NAFTA text on intellectual propertlg is satisfactory and sup-
ports the intellectual property text specifically and NAFTA generally. We remain ex-
tremely troubled, however, by overall lack of enforcement and correspondingly
alarming piracy levels. Reports from the region suggest that two pirate tapes are
sold for every legitimate one, and that the total volume of pirate tapes sold annually
may approach 100 million units! Mexican authorities have begun to address this
rampant piracy problem, but little or no change in the market has been effected.
This gives us pause in enthusiastically supporting NAFTA, and consideration of
Mexico’s willingness and ability to enforce its laws has great relevance in a deter-
mination of likely benefits that would flow from NAFTA.

uestion No. 7. Russia is the largest and wealthiest republic of the former Soviet
Union. While there are no significant legal barriers to trade with Russia, there are
a number of factors that discourage trade. The Russian government has shown con-
siderable interest in formulating laws to bring the country up to world standards
in the area of intellectual property. One of the weak point’s with Russia is its inabil-
%y to enforce existing and contemplated IPR laws. What if anything should the
nited States be doing to help them resolve this problem? Or should we be even
contemplating trading with the Russians?

Answer. 1 believe unequivocally that we should strengthen the trading relation-
ship between the U.S. and Russia, and that assistance, both technical and financial,
should be made available to promote market reform and the development of a stable
democracy. This includes, for the purposes of your question, such assistance as may
be required to enforce the law. Market opening initiatives such as copyright reform
in the absence of effective enforcement are merely symbolic. Where the U.S. targets
aid for Russia, we should provide that funds be directed to facilitate the enforce-
ment of copyright laws. Such assistance is mutually beneficial, and the costs quickly
recouped through the sale of U.S. copyrighted materials and the consequent con-
tribution to balance of trade payments.

PREPARED STATEMENT OF JOHN J. CUMMINS

Mr. Chairman: The U.S. Trademark Association (USTA) appreciates the oppor-
tunity to appear before your committee to comment on:

e Major problems trademark owners encounter abroad with respect to the protec-
tion of their marks;

¢ The “Special 301" process; and,

e The most current pressing trademark owner concerns today.

My name is John J. Cummins,. I presently serve as Chairman of the Board of Di-
rectors and President of USTA. I am employed by the Procter & Gamble Company
as Corporation Counsel and Assistant Secretary. As with all USTA officers, board
members and committee chairpersons, I serve on a voluntary basis.

USTA is a 115 year old not-for-profit worldwide membership organization. The
Association’s principal goal is the greservation and promotion of trademarks as es-
sential instruments of international commerce. Since its founding in 1878, its mem-
bership has grown to over 2500 corporations, package dessgn firms, law firms and
professional associations from across the United States and 90 countries. Although
eighty-five of the Fortune 100 companies are USTA members, we also welcome new
and small businesses. USTA crosses all industry lines, spanning a broad range of
manufacturing, retail and service operations.

The United Nations formally recognized USTA in 1979 as & non-governmental or-

ization. In this capaci’}y, we work closely with the World Intellectual Property
&anization (WIPO). USTA also was involved in the intellectual Jsroperty (TRIPs)
negotiations of the Uruguay Round of the GATT negotiations and the trademark-
related aspects of the proposed North American Free Trade Agreement (NAFTA).
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Additionally, we have worked closely with a variety of governmental entities to re-
duce trademark-related non-tariff barriers to trade that. exist around the world.

By filing a “S 301" petition with the U.S. Trade Representative (USTR) on
February 12, USTA has indicated its commitment to create and implement a world-
wide program that will raise the profile of trademark protection issues to provide
the same level of trade negotiation priority that copyright and patent interests have
enjoyed. Qur presence here further indicates our resolve.

I. MAJOR PROBLEMS TRADEMARK OWNERS ENCOUNTER ABROAD WITH RESPECT TO THE
PROTECTION OF THEIR MARKS

Trademarks are words, names and lo which enable trademark owners (and
thus consumers) to distinguish their 8 or services from those of their competi-
tors. In other words, trademarks serve as identifiers and symbols. Trademarks that
are “adequately and effectively” smtected under a jurisdiction’s laws provide assur-
ance of consistent standards and values to both trademark owners and consumers
alike. Consequently, any reduction of a trademark's utility will reflect a correspond-
ing decline in its practical meaning and monetary value. This in turn, reduces our
nation’s economic potency.

Contrary to popular belief, a trademark that is registered and established in the
marketplace does not become fixed or invulnerable, generating profits for its owner
as long as it active? uses the mark. If left unprotected, the value of a trademark
is certain to descend rapidly. Consequently, unprotected marks are subject to myr-
iad dangers, of which the most pernicious is counterfeiting—the use of a mark iden-
tical or substantially indistinguishable from a registered mark.

Trademark counterfeiting affects more than just the trademark owner’s ability to
distinguish and sell his or her product. Counterfeiting undermines consumer con-
fidence in the marketplace, threatens consumer health and safety, and controverts
the principles of free and fair competition. Moreover, it injures the international
reputations of the countries in which counterfeiting flourishes.

nically, counterfeiting is proof of the value of trademarks. No one copies some-
thing having no value. However, because counterfeiting is such a surreptitious activ-
ity, it is almost impossible to accurately calculate its total coste to trademark own-
ers. Nevertheless, it is commonly estimated that the damage caused bfl counterfeit-
ing causes trademark owners to lose over $1 billion of business annually in the U.S.
alone. Outside of this country, trademark and service mark owners estimate that
they lose $12—$15 billion annually due to trademark piracy . USTA has embarked
upon an extensive project to assemble more precise data in this area and expects
to be able to offer more detailed industry-by-industry composite global data in the
time ahead.

While most nations possess adequate trademark registration laws, many lesser
developed countries routinely fail to enforce those laws. This leads to rampant
trademark infringement, particularly of the trademarks of U.S. Companies.

11. THE “SPECIAL 301” PROCESS

USTA and “Special 301" generally
USTA is a recent Rearticipant in the “Special 301” arena. Thus, with the exceptions
of Taiwan and the Pubhc of Korea, it is difficult for the Association to comment
fully on “Special 301’s” forthcoming benefits to trademark owners at present. None-
theless, we can make several observations, both procedural and substantive, with
respect to trademarks in response to the Committee’s inquiry.
irst, our submission to the USTR under the “Special 301” provisions of the 1988
Omnibus Trade and Competitiveness Act should dramatically increase the attention
of offending nations to the importance we attach to the protection of trademarks.
Second, the filing submissions will require the USTR to identify and investigate for-
eign “priority” nations that deny “adequate and effective” trademark protection and
“fair and equitable” market access. Third, the submission will grant the agency au-
thority to recommend trade sanctions for those countries which engage in unjusti-
fied or discriminatory trade practices relating to the protection of marks. Lastly, the
submission should sgeur nations that have not acted in a spirit of cooperation to bol-
ster their efforts to better protect marks and streamline their registration processes.

USTA “Special 301” Submission

As noted, in Feb: , USTA made its initial “Special 301" filing with the USTR.
The Association provided specific information on eight countries that deny “ade-
quate and effective” protection to trademark owners and/or deny “fair and equitable
market access” to persons, corporations and other interests that rely upon trade-
mark protection as a cornerstone of their business.
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USTA has requested that the USTR:
¢ Maintain current 306 monitoring of the Peoples’ Republic of China (PRC), Tai-

wan and Thailand;
. E;:ee 'I:jhe Republic of Korea, Brazil, Spain and Indonesia on the priority watch
» and,

o Place Mexico on the “watch list.”
. Special comment was made in regard to the trademark counterfeiting problems
in Italy as well.

The above named nations have serious trademark protection/trade barrier prob-
lems in many or most of the following areas:

slow or cumbersome judicial procedures;
arbitrary judicial decisions;

ineffective civil remedies;

ineffective criminal remedies;

trafficking in counterfeit marks;
non-national treatment;

uncooperative and/or uninformed police;
unsympathetic or uninformed judges; and,
inability to sue for infringement.

The ranking of the countries varies for different industries/companies. However,
in terms of counterfeiting and overall enforcement problems, the survey reveals that
the lack of cooperation by Taiwan, the Republic of Korea, Indonesia, Brazil and
Thailand is garticularly egregious. Not surprisingly, these same countries also were
at the top of the 1988 list of the International Trade Commission’s (ITCs) survey.
Unfortunately, since that time, little progress has been made.

III. MOST PRESSING TRADEMARK INDUSTRY CASES TODAY

The specific concerns and recommendations of USTA are contained in the filing.
In summary, they are as follows:

Peoples’ Republic of China (PRC)

The PRC is a major center of piracy of trademarked goods. Ironically, it is also
the beneficiary of international trade for manﬁ trademark owners who “source” their
product manufacturing from the PRC. The PRC recently drafted trademark legisla-
tion and USTA has commented extensively on the PRC text. These comments have
been forwarded to the PRC by the Association. Nevertheless, USTA continues to
have grave concerns as to whether the necessary intellectual property protection
mechanisms will be created for the legislation to be effective. .

USTA strongly recommends that PRC administrative, judicial and customs staff-
ing, procedures be given close scrutiny to ensure that long. delays, under-staffin
and insufficient resources are addressed. Close monitoring of goods being expo
as well as those being distributed throughout the PRC is certainly required as are
strong sanctions for those who violate the law.

Taiwan

For many years, Taiwan has held the reputation of being an “epicenter” of iirac]y.
USTA believes that, despite some indications of improvement of 1ts trademark poli-
cies and procedures. A grea: deal of work remains to be done in implementing those
intentions. In this respect, the Association refers to the extensive IACC filing on
Taiwan which contains both important “case histories” and details that which illus-
trate the frustrations and impediments trademark owners have faced in Taiwan
over an extended period of time. As that document illustrates, continuous and unre-
lenting trade pressure and/or incentives are needed in order to obtain policy changes
and, perhaps even more importantly, to ensure that Taiwan actually complies with
the extensive promises and representations it has made.

Taiwan presents the U.S. government with a “test” of the overall effectiveness of
the “Special 301" process. Ten years of arduous negotiations and attempts to imple-
ment treaties, laws and viable mechanisms for enforcement is proving merely to be
a triumph of “process” over “performance.” USTA encourages strong measures to ac-
celerate this protracted process.

USTA has expressed its views on several priority points in respect to the Taiwan
law and its implementation. Specifically, USTA recommends the following:

¢ Examinations based on the “overall commercial impression” of the elemsnts of
the trademark viewed as an entirety. The current practice has been to separate
a mark into elements and examine each element as if it typically was perceived
by consumers as separate entities. This seemingly-innocuous practice has fore-
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closed registrations of “internationally famous” marks with damaging results to
both international owners and local legitimate businesses as well;

o Adoption of the international classification system for trademarks;

. Sxmphﬁeq, less-burdensome licensing recordal practices;

¢ Clarification of opposition criteria;

¢ Broader protection for famous marks;

. Cleakr:r egislative language to distinguish between descriptive and suggestive
marks;

¢ Clarification of the extent to which prior or senior users of an unregistered
trademark have the right to block registration of the same or a similar mark
by a junior user;

¢ Improvement in their manual of examining procedures;

e Statutory provision to amend of an existing registration and/or renewal pro-
vided that the commercial impression is the same, thereby avoiding forfeiting
of the original registration date;

* Enumeration of the type of record required for appellate authority;

¢ A longer non-use period;

¢ A provision requiring consent of a third party before an applicant may register
the third-p 8 name, trade name, stage name, image, etc.; and

¢ Recognition that trademark rights are not extinguished in certain cir-
cumstances, including the dissolution of the trademark owner

These points, while highly technical, are not trivial. Taiwan’s history in the intel-

lectual property area vroves that in addition to the lack of police, customs and judi-
cial requirements, “technical” loophules and archaic practices and procedures create
an arbitrary Eauntlet of obstacles to “adequate and effective” protection of trade-
marks. Onlf' fiﬂfddresaing these points (a8 well as the others detailed in USTA’s
“Special 301" filing) will significant progress will be achieved.

Thailand .

Thailand’s disrespect for international trademark rights is universally recognized;

it has long been the subject of industry and public sector trade complaints. In the
past, these complaints focused primarily on copyright issues, but a similarly inten-
sive focus on trademarks is now in order.

hThe issues in Thailand range from registration practices to enforcement. Among
them are:

o foreign trademark applications ace frequently rejected on arbitrary grounds;

¢ enforcement of trademark righta is expensive, riddled with protracted delays;

. infgmatx;n of pending counterfeiting raids is “leaked” to the targets of those
raids; and,

* a maze of obstructive civil code procedures which create barriers to effective in-
tellectual property enforcement.

The time, resources and discouraging results (e.g., minimal fines, inabilily to
catch and halt manufacturing/distribution sources, and rarity of actual incarceration
of offenders) have made attempts at enforcement in Thailand unproductive for a
great many trademark owners. There are losses suffered in Thailand as well as
countries around the world to which Thai pirates ship their goods. USTA strongly
encourages mounting sufficient trade pressures to curb this situation in a definitive
and expeditious manner.

The Republic of Korea

For manufacturers of various world-famous product brands (including athletic
footwear, apparel and luggage) Korea remains one of the single worst offenders of
trademark protection on both domestic and export market fronts. This was dramati-
cally illustrated by detailed materials submitted to The USTR by Reebok Inter-
national Ltd. Counterfeits of Reebok’s trademark, and those of many other trade-
mark owners, are exported in massive 3uantities throughout the world on a daily
basis. They are also marketed openly and notoriously within Korea as well.

As this activity indicates, the critical problem in the Republic of Korea is one of
enforcement policy and practice. The Korean Foreign Trade Act, adequate staffing
of customs functiins in key ports, the ability to make “unannounced searches” in
both criminal and civil cases and, most critically, realistic “standards of proof” for
establishing infringement and obtaining prosecutions provide the Korean govern-
:lnet.x‘l!: the statutory authority and manpower to control these problems should it so

ecide.

As is outlined in greater detail in the March 1993 submissions from Reebok Inter-
national to the USE‘TR. “to improve the enforcement of intellectuaigroperty rights
in Korea, problems must be addressed in four basic areas: cultural/educational; stat-

€8-842 0 - 93 - 3
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utory; regulatory; and implementation.” Reports of recent government raids and sei-
zures, particularly in the athletic footwear industry, are gromisin . However, these
raids (which have occurred only since Reebok’s “Special 301” filing) are only a start.

Long-term policy, regulatory and enforcement changes are required in crder for
the Republic of Koreu to reach the level of generally-accepted international norms
for the protection of trademarks. Both short-term and long-term measures for
achieving this objective have been detailed to the USTR. USTA encourages close ex-
amination and support of these suggestions.

Brazil

Brazil has made only minimal steps towards Protecting trademarks “adequately
and effectively.” Unauthorized registrations of “internationally famous” marks by
local parties have been permitted in Brazil and has led to what can fairly be de-
scribed as extortion practices. Court proceedings to challenge these “negotiations”
are expensive and protracted. The Brazilian Patent and Trademark Office often fa-
cilitates such Bractwea by unfairly rejecting registration applications.

A detailed USTA task force report is forthcoming with respect to Brazil. It will
specifically outline the judicial, administrative and enforcement impediments that
hemper or completely block “adequate and effective” relief for foreign trademark
cwners’ registration and protection of their marks.

Spain
Spain is also the subject of a forthoomin& detailed USTA task force report. The
ggi?;ing obstacles impede “adequate and effective” protection of foreign trademark

inadequate cancellation procedures against infringing marks;

slow or cumbersome judicial procedures;

arbitrary judicial procedures;

tr:rﬁicking in internationally famous trademarks by local unauthorized reg-
istrants;

uncooperative, unsympathetic and/or uninformed police and judges;

failure to improve opposition p inss;

failure to adopt more uniform “standard” examination procedures;

failure to provide clear-cut definition of “well known"” marks;

failure to provide stronger civil/criminal penalties; and, — failure to enlist broad-
er government enforcement against counterfeiting.

As was noted with respect to Taiwan and is, perhaps, even more pronounced in
a civil code jurisdiction such as Spain, technical problems loom large and operate
to block what most consider “adequate and effective” intellectual property protection
and fair market access.

Indonesia

A lengthy USTA Indonesia task force report was prepared last year. On the eve
of the issuance of the report, a new Indonesian Trademark Law was enacted. USTA,
in consultation with the U.S. Patent and Trademark Office, is analyzing the new
provisions and redrafting the original report to account for these changes. This re-
vised filing is expzcted in the near term.

Nevertheless, from all indications, substantial local and export counterfeiti
problems continue. They range from unsatisfactory administrative examination an
policies to haphazard enforcement proccdures. Without significant change in its day
to day trademark administrative practices, USTA believes that the new Indonesian
trademark law will not satisfy all of the requirements necessary to correct the na-
tl.‘ional and export counterfeiting problems currently being experienced in that mar-

et.

LK 2R BN

Mexico

The extensive domestic and imxort/expcrt counterfeiting problems were detailed
in the Mexican Appendix of USTA’s “Special 301" filing. They are substantial, par-
ticularly for a NAFTA partner. While USTA has lent its support for NAFTA’s adop-
tion, it is important that Mexico’s promise to provide greater trademark protection
g:oedures be closely monitored to ensure that they are imrlemented. ere have

n promising indications in recent months but these are only a bergmmng

Mexico's development of serious tranashipment and “open border” policing, train-
irg and enforcement programs is vital to curtailin%othe substantial counterfeit traf-
fic that continues to operate within and across 1ts borders. Mexico aleo needs to de-
velop implementing cxiﬁulm:ions for the 1990 Mexican Trademark Law and permit
immediate, unrestri criminal trademark enforcement against infringers using
the provisions of the 1990 law. -



63

USTA has requested that Mexico be placed on the watch list by the US1R. There
are indications of “gocd faith” intentions by the government to acknowledge and cor-
rect the administrative and enforcement problems with respect to counterfeiting. It
is crucial to continuously monitor these developments to see that the promises made
are implemented swiftly and effectively.

General recommendations

Counterfeiting and other international market barriers to trademark protection
are a threat not only to trademark owners but also to consumers and our economic
system. It is imperative that all of us give further attention to fostering a workable
federal system that minimizes this corrosive problem.

USTA is grateful that you and the members of your committee ave willing to grap-
ple with these issues and offers to serve as a continuing resource to you and the

committee.
U.S. TRADEMARK ASSOCIATION,
New York, NY, Moy 18, 1993.

Mr. WAYNE W. HOSIER,
Printing Specialist,

Senate Committee on Finance
Washington, DC.

Dear Mr. Hosier: In response to your letter of April 26 to John J. Cummins, then
President of the U.S. Trademark Association (USTA), I am submitting for the record
four cogies of answers to additional questions regarding USTA testimony at the
April 19 Special 301 hearingé
lease note, at USTA’s 1993 Annual Meeting concluded just last week, our mem-
bers overwheimingly approved a name change from USTA to the International
Trademark Association (INTA). At the same meeting, Mr. Cummins’s year-long
presidency ended, and I was elected to succeed him.

I have a continuing interest in Special 301, and look forward to assisting the Sub-
committee in future 1n its important mission.

Please let me know if I may be of any further assistance.

Very truly yours,
RICHARD M. BERMAN, President

Enclosures.

RESPONSES OF USTA TO QUESTIONS SUBMITTED TO MR. CUMMINS BY SENATOR
GRASSLEY

Question No. 1. If you had to list the top two or three most egregicus countries
that violate our intellectual property rights, who would they be, and what action
would you recommend the United States government pursue?

Answer. As stated in its Special 301 submission to the United States Trade Rep-
resentative (USTR), INTA’s (formerly USTA)! survey of trademark owners inter-
nationally found that the People’s Republic of China, Taiwan and Thailand are the
most serious violators of trademark rights. These violations occur either directly or
through condoning infringements by various businesses and they range from slow
or cumbersome judicial procedures and ineffective civil and criminal remedies to bla-
tant counterfeiting and trafficking in trademarks.

INTA is workin% closely with the U.S. Patent and Trademark Office (USPTO) and
the USTR, not only to document such violations but also to recommend remedial
actions that the governments of these countries should take. We believe that the
U.S. government should remain adamant in its demands that these countries fully
recognize the need to protect trademark rights and to stop infringements within ac-
ceptable time frames. ) .

uestion No. 2. Since 1989, Japan has been on the “Special 301 Watch List” from
which the United States seeks stronger intellectual property protection. I would like
to hear from each of you as to what you perceive is Japan's most flagrant violation
and what if a1y action this administration should be contemplating?

1INTA (formerly USTA) is a 116 vear old not-for-profit worldwide membership organization
with 2,600 members. The Association's principal goal 18 the preservation and promotion of trade-
marks as essential instruments of international commerce. Since its founding in 1878, its mem-
bership has &wn to over 2500 corporations, law firms and professional associations from across
the United tes nnd 90 countries. Although eighty-five of the Fortune 100 companies are
INTA members, we also welcome new and small businesses. INTA crosses all industry lines,
spanning a broad range of manufacturing, retail and service operations.
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Answer. While INTA did not include Japan in its Special 301 submission to the
USTR, the Association’s 1992 survey of members did reveal serious difficulties with
Japan's trademark law and procedures. Specific examples include inordinate delays
and burdensome formalities in registration and trademark office procedures as well
as overly formalistic proof of use requirements and restrictions on trademark appli-
cations. We believe that Japan should be encouraged to remove such burdens on
trademark owners and that the U.S. government should continue to monitor Japan’s

p in this area.

uestion No. 3. 1 would like to ask a question as it relates to the NAFTA. As we
all know, Mexico has made strides in reeolvini]many of its intellectual property con-
cerns and the NAFTA will resolve additional U.S. concerns if implemented. I would
like each of you to tell me your position on the NAFTA gen y and 8 iﬁeall;
how you envision the NAI"IJA 8 ening the intellectual rogerty ngg:: issu

Answer. Because of its particular focus on trademarks, 'A has no position on
NAFTA generally. Topics such as agiculture. energy, tariff elimination, and the
overall potential economic impact of the Agreement are beyond the scope of INTA’s
purpose of the preservation and promotion of trademarks as essential elements of
worldwide commerce.

_However, with respect to NAFTA's impact on Mexico's handling of trademark
rights, INTA is cautiously optimistic. The Agreement is designed to provide “ade-
quate and effective protection and enforcement of” trademarks and other defined in-
tellectual property rights, and to require each party to accord nationals of other %‘ar-
ties at least the same level of treatment it accords its own. Although Mexico has

e progress in this area in recent years, there is still room for improvement.
(From the start, INTA has analyzed NAFTA's impact on the protection of trade-
marks and continues t) provide information to both the Mexican and U.S. govern-
ments). INTA exico to redouble its efforts under NAFTA and, within a
fairly brief period, to meet the same trademark registration and protection stand-
ards of the other parties to the Agreement.

INTA also has voiced its concern about Mexico's delay in promulgating regulations
for its 1990 Trademark Law. The possibility of further revisions to the current law
may exacerbate this delay. INTA urges the Mexican government to issue the regula-
tions as soon as possible.

Question No. 4. Russia is the largest and wealthiest republic of the former Soviet
Union. While there are no significant legal barriers to trade with Russia, there are
a number of factors that dxscouraﬁg trade. The Russian government has shown con-
siderable interest in formulating laws to bring the country up to world standards
iu the area of intellectual property. One of the weak point’s with Russia is its inabil-
{t? to enforce existing and contemplated IPR laws. What if anything should the

nited States be doing to help them resolve this problem? Or should we be even
contemplating trading with the Russians?

Answer. Addressing the second issue first, I think that it is in the interest of the
United States to promote free and fair trade with the nascent Russian democracy
and its market economy. The more that we can do to promote Russia’s evolution into
a modern, free market and democratic state, the more ogportunity there will be for
U.S. businesses which own trademarks. A key catalyst for such evolution is trade.

With regard to the first issue, INTA is very active in promoting the adoption of
trademark laws in the former Soviet republics which are consistent with those of
modern industrial nations. The Association offers advice owposed laws and rec-
ommendations for improving laws already on the books. ile INTA can provide
such assistance, the major problem, as you pointed out, is Russia’s inability to en-
force its trademark laws. The U.S. government should give serious consideration in
any aid package to Russia to including training programs by U.S. Customs, as as-
sistance by the USPTO, and educational programs g'ected to the court system, to
improve the registration and enforcement of trademarks throughout the country.

PREPARED STATEMENT OF SENATOR ORRIN G. HATCH

Mr. Chairman, I welcome our distinguished el of business representatives. We
talk too often of the macro-policy effects of trade agreement violations. But it is the
micro-economic effects of these policies and practices that can destroy jobs, ipvest-
ments and whole industrial sectors.

These concerns are found throughout the legislative history of Section 1303 of the
Omnibus Trade Act of 1988, the so-called “Special 301" provision of the law. )

I supported Special 301 tfxen. as I do now. As the senior Senator from Utah, which
Business Week has called the nation’s “Software Valley,” I have seen the information
technology industry of my state suffer great losses. This industry in Utah numbers
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over 800 companies, producing a payroll almost equal to that of our defense sector—
for which Utah has also been well-known.

Despite my obvious commitment to rigorous overseas protection of intellectual
property and assured access to foreign markets—the twin objectives of Special 301,

have been a cautious proponent of its use.

In my article in the latest issue of Computer Law Regorter, entitled “Protecting
Intellectual Property Rights in China,” I argue that Special 301 almost certainly in-
duced China’s adherence to the January 1992 Memorandum of Understanding with
the United States. China simply could not afford being returned to the Special 301
Priority Watchlist—and the impending retaliation then being held over its head.

However I also warned that the reckless use of Special 301 could ignite mutual
retaliatory measures, a euphemism for trade wars. I would like to invite the com-
mittee to take note of these arguments, Mr. Chairman, and submit the article along
with the balance of my remarks for the record.

MIXED RESULTS OF SPECIAL 301

Mr. Chairman, as I mentivn in my Computer Law Journal Article, we can expect
too much from unilateral measures, like Special 301. However, without more univer-
sal protections in place, like the Trade-Related Intellectual Property (TRIP) provi-
sions of the Uruguay Round, we must protect our rights of market access and mar-
ket presence.

As Mr. Bale of the Pharmaceutical Manufacturers Association points out, his in-
dustry generates a substantial part of our trade earnings. But look at his costs in
reaching this plateau: his R&D investments are nearly four to five times those of
other industries, and his productivity nearly double that of all other foreign pharma-
ceutical manufacturers combined.

We have an obligation to the pharmaceutical industry. I tried to meet that obliga-
tion in part nearly ten years ago, through the Hatch-Waxman Act of 1984, which
extended protection to patented drugs undergoing the long approval process. I am
happy to say that the act has become a model for Japan and, now, the European
Community.

Mr. Bale concedes some progress, but properly warns that there remains much
to be done. I for one am hopeful that countries like Argentina, Korea and Thailand,
will see the wisdom and benefits for themselves in following the examples of the
EC and Japan in extending improved patent protection to U.S. drug manufacturers.
And I v;ﬁant to advise these countries that they will always find willing assistance
in my office.

I also welcome the comments of the International Intellectual Property Associa-
tion, and its many constituent associations. Along with Senators Rockefeller, Grass-
ley, Durenberger, Stevens, Bennett, and others, I recently wrote President Clinton
urging greater sensitivity in U.S. trade-related agencies to piracy losses, which now
run between $12-15 billion annually.

I was also pleased to work with the Business Software Alliance, and the Inter-
national Anti-Counterfeiting Association, in publicizing the long list of countries still
violating the most fundamental precepts of private property protection. These viola-
tors must realize, as I think China has, that foreign investment and technology will
not be risked in societies that freely pirate and sell counterfeit goods.

Mr. Chairman, I give back the balance of my time, and thank the chair for the
privilege of commenting on Special 301.

Attachment.
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Protecting Intellectual Property Rights in China

by

Senator Orrin G. Hatch

The People's Republi. of China has discovercd
Monopoly, the most ca;italist of board gumes.
The Parker Brothers game has become popular in
China both for eatertainment and for tcaching
budding entreprencurs the rudiments of
capitalism. However, the two Chi companies
that make the game are passing go, collecting
more than $200 and staying out of jail daspite
Preakling a number of copyright and tradcmark
aws.

The pirating of Monopoly is an example of a
larger problem in China involving differeat kinds
of monopolies—those created by intellectual
property laws. Intellectual rights (IPR)
are still a fuzzy concept in Chioa. Communism's
rejection of individual property ownpership,
coupled with a legal history not stecped in IPR,
bas given intellectual property an insecwe place
in China's legal scheme.

As described below, the grouadwork for
expanded protection of intellectual propesty rights
in China has been laid, but there remains a gap
berween the formal promise of recognition and the
fulfillment of that ise. Specific, practical

need 1o be to cducate the emerging
Chinese entrepreneurial class, and to pruvide
meaniagful enforcement mechanisms for the
victims of trademark, copyright and patent
infringement.

U.S. industry has an importaat role to play in
this process. Internationally acceptable levels of
intellectual propesty protection in China must be
one of the prices exacted for the promisc of
foreign investment which will bring coveted
economic development to the PRC. U.g . industry
must educate their trade counterparts in China on
the im; of protecting intellectual property
rights. U.S. industry must insist on the

implcmentation of adcquate coforcement

mechanisms. And U.S. industry must be as
vigilant and assertive ir the protection of thcir
intellcctual property 1 gk« in China as they ere at

home.

In January 1992, United States Trade
Represcatative (USTR) Cards Hills oegoti 'y
Memorandum of Understandlag (MOU) with
China that will tightcn Beijing's Intellectual
property {aws. China agreed to the Memorandum
after a seven-moanth investigation by iie USTR
under the "Special 301" provision of the Trade
Act of 1988. Spccial 301 requires the USTR to
identify, investigate and if necessary, retaliate
against countries that fail to provide adequate
protection for U.S. intcllectual property owners.

ready progras oward aliing 1 obligatons.
steady progress (Ow. its ons.
The PRC has joined the Universal Copyright
Coavention and published its Implementation
Rules for Interaational Cogrri t Trewties.
Meeting these commitmeats will be a step
for China, and onc in the right dicection.
However, prospecis for succcss under the
MOU are still uncertain,

The ugreemont contains only a vague
enforcemcat clause calling for the Chinese to use
“"effective procedurcs” to stop IPR violatioas.
Givea that China paid little wieation to PR until
the last decads, significant protection may not be
immediate. To declure the MOU already
incffective, though, would be a prematurc
indictment of the Chinese officials respoasible for
implementing and enforrng the agreement. So
far, these oéci:h have st wn every intention of
following through with ther obligations. But the
!MOU iastantly tzansformed China's [P laws and
there Is bound to be lag time between when the

Volume 16, Number 6, Robruscy 1993. Copyright © 1993 Computer Law Reporter, Inc. All Rights Rescrved.
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Chinese implement MOU standards and whea
they actually figure out how to make them work.

In the interim, even if the Chinese muke u guod
faith effort o0 enforce the MOU, there will still be
obstacles to meaaingful protection. China could
help overcome these obstacies by umplemenung a
broad, three-step approach

First, China must help American companies
find intelleccual propenty infringers. In the past,
U.S. firms bave oftea been left to find the
violators themselves. Thus is nearly umpossible io
a country where factories and sm 11 ' asinesses are
23 bard 10 count as the populatiot

Many U.S. companies who bave becn
successful 10 curbing IPR violations 1w China have
resorted to hiring local legal counsel and
investigators to trace the infringing gouds or
processes back to their sources. Often these are
small factones in the backwaters of China with ao
koowledge that their activity is illegal. :

The problem is fueled by middlemen from
Hong Kong who subcontract with factories and
businesses in China to produce a limited number
of copies within a certain time period. This makes
the tming of the investigation critical. By the
time company investigators tracc tbe goods to
their origln, the factory is often manufacturing
something else and the damage is done.

Purthermore, ooly limited techoology is nccded
to countecfeit or pirate certun kinds of goods.
Thus gives infringers a wide variety of locales
from which to operate. When one locauon is
discovered. violators sinply find another site and
coatinue to break the law.

[nvestigations are sn expensive and tlime-
consuoung process that few companies can afford
and even fewer are willing to cagage in. Some
targe firms that could afford to bankroll such
extended investigations choose not to because
they feel the oocasional success is not worth the
expeoditure. One U.S. executive res, “nded that
losses from iatellectual property vi ativns in
Chuna are sumply a cost of doing business.

Sccond. China should create « simple,
Inexgensive and binding forum to solve

intcllectual propenty disputes. The body should
also have the authority to dole out sentences stiff’
cgolugh to deter larger, Hong Koag influenced
violators.

China's cumbersome disputs resolution system
has made it difficult for U.S. firms to stop
inteliectual property thieves. Because China's
legal system developed along different lines, there
is a shortage of Chincse lawyers trained in
intellectual property law. As a result, legal

csscs that Jook cffective on paper don't work
10 reality. Actions are rarely brought in People's
Court, and arbitration boards have also been
ineffective.

The complicated and tedious nature of disputs
xetlenent make formal procoedings an option
resceved for corporations with vast reserves of
paticnce.  Levi-Strauss, which has been
comparatively successful in obtaining rellef in
China, prefers to avoid formal diwd ings all
together, opting instead to deal y the
infringer. To do this, Levi-Strauss bas speat
considerable time and resources cultivating good
relationships with Chincsc officials. However,
developing such ties can (ake years, and maay
small U.S. interests havo oaly & short time before
infringement significantly reduces their profit-
making ability.

The profusion of new intellectual ptt:s:mylawl
may initiaily overload China's legal system,
exacerbating its ineffectiveness and leavia
American corapanies in the lurch. Amumlmes'
resalution process with cooperation from Chinese
officials would open the door to hundreds of U.S.
companics that curreatly do no business in China
because they cannol protect their intellectual
property there.

Third, China needs to continue to educate its
musses about inteiicctual propecty. On a recent
m)‘g to China, an American observer watched an
old Chinese woman pull small and ugly oranges
from a garbage bag, stamp them with the
"Sunkist® trudemark and repack them in a Sunkist
box. When asked, the woman replied that
although she didn't kaow what the " Sunkist”
meant, she did know thal the oranges marked with
it yold rnuch hetter than those without it.

Volume 16. Numbes 6, February 1993 Copynght ® 1991 Cumputer Law Reporter, lac. All Rights Ressrved.
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This example is not ususual. Becausc ot
China's size and isolation, many Chinese people
do oot understand intellectual propeny, much less
the laws protecting it. The MOU aad China's
efforts to implement it are alreudy helping to
educate the Chi . Even still, if the MOU is to
bave any practical effect, Beijing must step up
efforts to promote respect for IPR in business,
schools and among the general public.

These small steps could be easily undertaken
and therr posilive cifects would be substaatial not
only for the United States, but for China as well.
C{n'? has clear incentives (0 make thc MOU
Wi

First uate levels of IP protection would
bring o China a flood of new industries and
products. The Chunese crave foreign investment.
particularly from high-tech industries that often
rely on intellectual property protection. Already
such companics are prepared to enter China if
they believe that their IP interests will be
adequately protected by the MOU. If these
enterprises eajoy initial success, many others arc
sure to follow. Botb manufacturing and mar-
keting would prosper under solid IPR protection.

Second, enforcing the MOU will help China
expand its role in intematioaal trade. [n the [asi.
102nd Con . Chins faced much resistance to
the renewal of the Most Favored Nation trading
status. [tis unlikely that China's quest for renewal
in the new Congress will be any casier. Cenainly.
a good eaforcemeot and compliance record with
the terms of the MGU will help. And, Amencan
fums will be exercisiag close surveillance of
China’s legal climawe before makiog investment
commitments.

China iso wants (o join the General
Agreement on Tanffs and Trade (GATT). Given
the importance PR played in the GATT's
Uruguay Round of maultilueral trade talks, any
effort by Chiaa to address [PR problems will help
“hem accomplish this goal.

Finatly, if Cbina fails to enforce the MOU they
face the threat of being raturned to the Special 301
Priority List. Special 301 is a valuable too] for
dealing with stubborn countries and its use should
never be ruled out. However, it should de a
weapoa of Jast resort.

Negotiations leadlng up 10 the MOU illustraced
the potential dra\vbacg.lo!indisa'iminmmd
Special 301 against China. Special 301 is
polentially a dangerous peoposition for American
busincsses. Lf the United States and China fail to
rcach an understanding over enfrrcr vent, the
USTR would could slap sanctions 1. dllioos of
doilars worth of Chincse exports. China would
undoubtedly retaliate with commeasurate tariffs
of its own, sctting of an all-out trade war.
oaly would U.S. companies lose millicas of
dollurs in China, but, foreiga countrics would Al
the void left by American exports—mnereby
gaining control of what is now 18 American
market share.

g

la addition, resocting (0 rataliation may actually
harm U.S. intellectual pioperty owners. The
teasion and rescatment created by a trade war
would the leave the Chinese with littls desice to
protect U.S. iatellectual , OF COOpOrase
with U.S. IP owners—causing violations to go
unc

The United States asked Chica 1o rewrite its
domestic IPR laws for the benefit of American
companies, and they agreed to do so. Foc that,
China should be commended. The Chincse must
gow live up to their commitment to protect
Arnair;nt?inﬁ:m Both the United States and
China have lurge economic consequences at stake
and both will henefit from meaningful on
of U.S. intellectus) propesty rights ia Cluna.

1 U.S. Has No Monopoly on ‘Monopoly’ ia China,
Journal of Commerce, Monday June 8, 1992

(Reuter).

Volume 16, Number 6, Febroary 1993, Copynght © 1993 Computer Law Reporter, Inc. All Rights Reserved.
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PREPARED STATEMENT OF IRA SHAPIRO

It is a pleasure to appear before the Subcommittee today to
discuss the Clinton Administration’s plans for the implementation
of the "special 301" provisions of U.S. trade law. This
Administration’s guiding policy is to open markets and create
trade opportunities by enforcing U.S. law and ensuring that the
countries with which we sign agreements comply with the letter
and the spirit of those agreements. In the context of the
"special 301" review this means moving our agenda forward and
being prepared to tuke strong action if countries do not meet our
goals of providing adequate and effective protection of
intellectual property rights and comparable market access for
U.S. goods.

As the President stated in his February speech at American
University, this Administration will not let trade issues play a
secondary role to non-trade concerns. In that context,
Ambassador Kantor is willing to look at every possible means to
achieve the objective of adequate and effective protection of
intellectual property rights and comparable market access for
U.S. goods. If we are not successful in achieving this
objective, Ambassador Kantor will recommend significant--and not
merely symbolic--actions in response to the unreasonable
practices of our trading partners.

Today I would like to focus on the importance to the U.S.
economy of protecting intellectual property in other countries;
the policy direction that this Administration will pursue in
implementing this important trade statute; the role of 'special
301" in obtaining high levels of protection for U.S. intellectual
property abroad; the current track record of achievements using
the '"special 301" review process.

tance © tu P e to the U.S, m

Intellectual property is an essential element of the U.S.
economy and will be even more important in the future. Every
industry in the United States has some connection with
intellectual property rights (e.g., patents, copyrights,
trademarks, and trade secrets). The ideas and products protected
through intellectual property rights often represent the highest
level of technology available in the world.

Products protected by intellectual property rights represent
a major portion of total U.S. exports. U.S. computer software,
motion pictures, sound recordings, books and television programs
are exported worid-wide and benefit from strong copyright
protection. Other industries that are an important source of
U.S. exports, including the aircraft and pharmaceutical and
medical equipment sectors, rely on trademark, patent and trade
secret protection. In 1991, exports in these three industries
amounted to approximately $40 billion. Export industries are a
driving force in the creation of new jobs in the United States.

strong intellectual property protection will be even more
important in the future. It provides an incentive for investment
in the United States and the creation of well-paid, high-skilled
jobs in this country. High technology products add greatly to
overall productivity. Consider the effect of computers and
software over the past decade on U.S. industries. This increase
in productivity and development of new products naturally
increases our ability to compete at home and abroad.

The ability of U.S. companies to export products protected
by intellectual property rights and compete in foreign markets
depends to a large degree on whether other governments provide
adequate and effective protection of intellectual property and
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whether these governments provide fair and equitable access to
their markets for these products.

As you know, it costs millions of dollars to develop and
market a new computer program or pharmaceutical or create a
motion picture. It costs little, in the short term, for "pirates"
to copy these products. 1In the longer term, such piracy costs
all of us a better future.

Special 301‘s Track Record

Since 1989, -"special 301" has played a key role in obtaining
the enactment by many of our trading partners of stronger laws
for the protection cf intellectual property rights. Special 301
has also helped ensure stricter enforcement of those laws and
improved access for products (such as motion pictures) into these
markets. Achieving these objectives-~-st:ong laws, strict
enforcement, and comparable market access--is critical for
realizing many of the economic benefits that flow from the
creative products protected by intellectual property rights.

When Congress enacted special 301, U.S. owners of
intellectual property faced extensive piracy in other countries.
Many countries with important markets either failed to provide
protection or did not enforce the laws that were in place. For
example, barriers, such as quotas, limited access to some
markets. "Special 301" has been a major element of the effort to
solve these problems. This statute, negotiations on intellectual
property in the Uruguay Round and NAFTA, and other U.S. bilateral
negotiations have brought the issue of strong intellectual
property protection to the attention of the world’s trading
community.

We have not attained all of our goals. In some countries we
have encountered intense resistance. But, use of "special 301"
has resulted in positive changes to our trading partners’ laws
and some improved enforcement of those laws. The challenge that
this Administration now faces is to give new direction to the
"special 301" review process to address the difficult remaining
problems and to ensure that other countries live up to the
commitments that they have made. The Clinton Administration is
fully prepared to take a strong position with other governments
to obtain world-class laws and enforcement efforts that will put
the pirates out of business.

] . £ S ia)

The "special 301" provisions of the Trade Act of 1974, as
amended, require the U.S. Trade Representative to determine
whether the laws and practices of foreign countries deny adequate
and effective protection of intellectual property rights or fair
and equitable market access for U.S. exporters who rely on
intellectual property protection. The USTR must then identify as
priority foreign countries those countries that (1) have the most
onerous and egregious acts, policies and practices which have the
greatest adverse impact on the relevant U.S. products and (2) are
not engaged in good faith negotiations or making significant
progress in negotiations to address these problems.

If a country is identified as a priority foreign country,
the USTR must decide within 30 days whether to initiate an
investigation of those acts, policies and practices that were the
basis for identifying the country as a priority foreign country.
A "special 301" investigation is similar to an investigation
initiated in response to an industry Section 301 petition, except
that the maximum time for an investigation is shorter--6 months
with the possibility of an extension to 9 months--as compared
with the 12 to 18 months permitted under a petition-based section
301 investigation.
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The USTR must undertake this global review each year within
30 days after the issuance of the National Trade Estimates (NTE)
Report. The announcement each year follows a lengthy information
gathering and negotiation process. The interagency group that
advises the USTR on implementation of 'special 301" obtains
information from the private sector, American embassies abroad,
our trading partners, and the NTE report. . The Copyright Office
and the Patent and Trademark Office provide invaluable advice and
support during this process. The statute also authorizes the
USTR to revoke or make additional identifications of countries at
any time that the information available indicates that such

action is appropriate.

In addition to obtaining results through "special 301"
investigations that were initiated in the past, significant
results have also been obtained through issuance of the so-called
"priority watch list" and "watch list." These lists are not
required under the statute, but have been used to alert our
trading partners of concerns about intellectual property rights
practices and the possibility of future identification as a

priority foreign country.

"Special 301"--as implemented through initiation of
investigations and maintenance of the '"priority watch list" and
"watch list"--has yielded significant results. The statute has
worked particularly well in helping U.S. negotiators to persuade
countries to adopt changes in their laws to bring them up to
international standards. The list of successes under special 301
is a long and growing one. (Attached to this testimony is a fact
sheet that describes the progress on intellectual property issues
that has been made since the first annual review in 1989.) 1In
fact, progress continues to be made: just this month Ambassador
Kantor signed an agreement with the Philippines in which that
Government agreed to legislative and administrative measures that
(when implemented) will greatly improve the protection and
enforcement of copyrights, trademarks and patents in that

country.

Adequate laws, however, are just the first step in the
process of ensuring that owners of intellectual property rights
have arn envivonment that permits them to market their products in
a fair manner and that encourages investment in that country. It
is likely that "special 301" will be focused more in the future
on the issue of obtaining effective enforcement of existing laws.
While effective enforcement of the law is a critical part of
obtaining this objective, it is also much more complex and
difficult to measure and attain. Effective enforcement requires
cooperation between the right owner, police, prosecutors, and the
judiciary and other authorities. Each must be educated and
convinced of the importance of this issue. Let me give you some-
examples of the need for the interaction between enacting laws

and enforcing them.

Since signing an intellectual property agreement with China
in January 1992, we have consulted i{requently on its
implementation of this Agreement--a U.S. team is in China today.
We have obtained results: the Chinese Government has enacted
patent law amendments that will provide world-class protection.
china has also joined the Berne Convention For the ?rotection of
Literary and Artistic Works and the Universal quyrlght.
Convention and has issued the necessary regulations to implement
those conventions and relevant laws. We also understand that
U.S. companies are now in the process of seeking adm@nistrative
protection in China for their U.S. patented agrighemxcals and
pharmaceuticals. Yet, we will need to see sustained follow up by
the Chinese Government in order to ensure enforcement of the

rights provided in its new laws.
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Another country that has made good progress in implementing
IPR reform is Greece. Early this year, the Greek Government
passed a new copyright law which represents a major step forward
in the implementation of the European Community’s software
directive; the new Greek law contains stiff penalties for
copyright infringement. We will now monitor enforcement of the
new law in Greece, in order to ensure that it has its intended
effect: putting pirates out of business.

The agreement reached with Taiwan in June 1992 is a good
example of the need for our trading partners to provide effective
enforcement and benchmarks for the United States to evaluate the
effort. Although the June 1992 agreement with Taiwan includes
obligations to draft and use best efforts to enact legislation, a
major difficulty in the Taiwan market is obtaining effective
enforcement even of existing laws. Taiwan has an export oriented
economy. We see counterfeit and pirated products entering the
U.S. and other markets from Taiwan. The U.S. Customs Service
makes the largest number of seizures against imports of products
from Taiwan. Thus, we have asked the authorities on Taiwan to
implement an export monitoring system that will prevent these
pirate and counterfeit goods from being shipped throughout the
world. We still are hopeful that Taiwanese authorities will work
with us to implement a system that does the job.

Effective enforcement has also been an elusive goal in
Thailand. Although raids on copyright infringers have increased
recently and the Thai Government has begun seizing equipment used
to copy audio and video cassettes, cases involving infringement
of U.S. sound recordings and motion pictures are moving at a
snail’s pace through the Thai judicial system. In the two years
since Thai police conducted major raids, the courts have yet to
issue a decision against a major pirate. The Thai Government
must take action that convinces the pirates to get out of the
piracy business and that deters others from replacing them.

How the Clinton Adminjstration will Implement "Specjal 301

The "special 301" provisions permit the USTR to exercise
considerable discretion in determining whether to identify a
country as a priority foreign country and whether to initiate an
investigation. The well-documented success of "special 301" (and
its "priority watch list" and "watch list") demonstrates that
discretion can be us.d as a negotiating tool.

With a change of administration, the discretion provided in
the statute raises questions about the direction that President
Clinton and Ambassador Kantor will take in implementing the
*gpecial 301" review. During the few months since taking office,
the Administration has examined ‘'special 301" to determine the
acts, policies and practices that should be considered "the nost
onerous and egreqgious." We have also considered the indicia of
actual or potential adverse impact on relevant products and
assessed how much progress a country must make to warrant a
decision not to identify that country as a priority foreign
country. In short, we are committed to giving a fresh direction
to the "special 301" review process to ensure that our
objectives are clear and that other countries know what we

expect.

Submissions received by USTR in response to our request for
public comments cited more than 30 trading partners as warranting
some action nnder "special 301" (either identification as a
priority foreign country, placement on the priority watch list or
watch list, or inclusion in the list of countries that fail to
satisfactorily implement a "special 301" agreement.) The USTR
must use the "specjal 301" review t. establish priorities in
terms of objectionable practices, goals for addressing chose
practicrs and evaluation of harm to U.S. interests.



73

This is the fourth consecutive year of the "special 301"
review process. Many trading partners have entered into
agreements with the United States that include commitments to
improve protection, strengthen anforcement and remove barriers to
market access. Those partners must live up to those commitments
and fully implement measures necessary to eliminate identified
problems. Any partner that fails to meet their commitments can
expect a strong, speedy response from this Administration.

In our evaluation of a country’s legal framework for
protecting intellectual property rights, we will be looking to
see if foreign countries provide the same high levels of
protection such as those required in the NAFTA Chapter on
intellectual property. We will also give particular importance
to specific issues that have been brought to our attention by the
private sector in the information gathering phase of the '"special
301" review when deciding whether a country should be identified
as a priority foreign country or placed on.one of the "special
301" lists,

An issue of growing importance is "effective enforcement®;
that is enforcement of laws that foreign governments have already
enacted. Countries that do not enforce their laws can expect to
receive special attention under '"special 301."

While sales of counterfeit and pirated goods in a particular
domestic market cause damage to U.S. interests, that damage is
multiplied when a country exports pirated gocds to third markets.
Countries that are exporters of pirate and counterfeit goods can
also expect the United States to consider this to be an "onerous
or egregious" act and consider it an important factor in the
"special 301" process.

on the "special 301" market access issue, the Administration
has been concerned about barriers that prevent U.S. products from
being sold in overseas markets. The European Community’s
broadcast directive which puts a stringent quota on U.S.
television programming throughout the EC 1s an issue of
particular concern. Elimination of these practices are a
priority for the Clinton Administration.

These are some of the decision points that the statute
presents to Ambassador Kantor. But they are just the beginning.
I have described some of the progress that the United States has
accomplished in the "special 301" process. Progress in other
cases has been painfully slow or non-existent. Some countries,
such as Brazil, India, Korea, Thailand, Taiwan, and Argentina,
have had a long term place on the "special 301" lists.

In the past, we have seen an annual spring-time flurry of
enforcement actions or legislative drafting just before the
announcement of the results of the "special 301" review process.
In other cases, we have draft laws that have been pending before
legislative bodies without positive actions or have laws that
need some amendment. "Special 301" cannot be seen as effectively
functioning if countries can take up permanent residence on a
list without making sustained progress in addressing the problem

issues.

To address the problem of slow legislative progress or
erratic enforcement efforts, USTR will formulate specific action
plans including deadlines and benchmarks for evaluating a
country’s performance. We will enforce these deadlines and take
action, if necessary, through out-of-cycle revizws of a country’s
status under "“special 301." The statute permits the USTR to
revoke identifications made in the annual review process as well
as to make additional identifications, if %he facts warrant such

action.
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Actions at the End of an lnvestigatjon

It is premature for me to discuss what actions will be taken
at the end of an unsuccessful "spec .al 301" investigation. The
statute’s credibility and usefulness depends on the
Administration’s commitment to take strong and decisive action in
the event that problems remain unresolved. We must also be firm
in naming names and telling our trading partners that we will act
if they harbor pirates, counterfeiters or permit infringements to
go unpunished. The Clinton Administration is determined to put
real teeth into retaliation measures.

Ambassador Kantor is prepared to use "special 301" more
aggressively; in this context he is looking at every means to
deliver our message home: the United States insists on compliance
with trade agreements, and on obtaining comparable access in
foreign markets. One nmeans used by past administrations is
revocation of benefits currently granted under the G2neralized
System of Preferences (GSP). However, failure to renew the GSP
program, which expires in July of this year, will eliminate
leverage that this Administration is prepared to use. Ambassador
Kantor is also interested in exploring means that have not been
used by past administrations, in order to make our responses as
accurate and effective as possible.

The Administration is exploring the possibility of a linkage
between intellectual property issues a' 1 bilateral aid programs,
as well as encouraging multilateral development banks to include
intellectual property protection as a key component of their
programs for improving the investment climate and infrastructure
of developing countries. For example, the Inter-American
Development Bank (IDB) now includes IPR reform as one of the
objectives it considers in developing the investment sector loans
(ISL) that it is making throughout Latin American and the
Caribbean. 1In the case of El Salvador, to cite a recent example,
technical assistance from the IDB resulted in the introduction of
comprehensive draft IPR legislation earlier this year.

These are all steps that we can take to ensure that the
“"special 301" review process continues to be a positive tool for
obtaining stronger laws, stricter enforcement, and improved
market access.

Conclusion

The Clinton Administration believes that the '"special 301"
review process is an effective tool in gaining protection 1in
foreign markets for intellectual property rights. Moreover, the
Administration is dedicated to fighting for access to foreign
markets for U.S. products. We will bring fresh ideas and new
approaches to this fight. By so decing, we intend to further
President Clinton’s goal of expanding markets and creating trade
opportunities for U.S. companies. This in turn will create jobs
in the United States, particularly high-quality employment in the
vital high-technology sector that relies on intellectual property
rights protection.

ATTACHMENT
PROGRESS ON INTELLECTUAL PROPERTY ISSUES
JANUARY~-APRIL 1993
o The Philippines signed an abreement that addresses

copyright, patent and trademark concerns. It also includes
provisions on enforcement of rights. (April)
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Switzerland’s new Trademark Law came into effect making its

o
protectiion EC compatible. New copyright amendments, that
U.S. industry considers to be lacking, have been passed and
will take effect in July. (April)

[} Copyright Reform Law signed in Colombia that increases
penalties for infringement and explicitly identifies
unauthorized transmissions of satellite signals as illegal.
{February)

) The Canadian Parliament passed a new Drug Patent Law which
eliminates compulsory licensing provisions discriminating
against pharmaceutical products. (February)

o Chinese Government enacts amendments to the Trademark Law
and supplementary provisions to the criminal law adding to
penalties for trademark infringement. (February)

o Greek Government enacts a copyright law which contains
substantial enforcement provisions. (February)

o The Jamaican House of Representatives enacts a Copyright
Law. (February)

] Cyprus acceded to the Geneva Phonogram Convention and has
stepped up enforcement efforts of patent and copyright laws.
(January)

o Egypt amends its copyright and censorship laws. (January)

o Malta enacts amendments to its Copyright Law which
strengthen penalties, extend protection to computer
software, and institutes new penalties. (January)

1992

o A new Trademark law enacted in Thailand provides for higher
penalties for infringement and extends protection.

o South Africa enacted an improved Copyright Act protecting
computer software.

o Italy irplemented the EC Software Directive improving
protection for computer programs.

o The United Arab Emirates passed new Copyright and Patent
Laws, but copyright protection still needs to be extended to
foreign works.

[} The Government of Peru issued a decree law to protect
industrial property.

o The EC has amended its proposal for biotech patents.

) Denmark became the first member state to implement the EC’s
Software Directive.

o Poland enacted a new patent law, althougi the U.S. remains
concerned about the compulsory licensing provision.

o Korea ratified the US-Korea Patent Secrecy Agreement

0 China joined the Berne Convention and the Unaiversal
Copyright Convention.

o The President of Turkmenistan signed a law for the
protection of intellectual property.

[} New copyright law enacted in Pakistan strengthening

penalties for infringement and protecting computer progranms
as "literary works."
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The Russian Federation enacted and implemented a patent law
that meets high international standards and is compatible
with the terms of the bilateral Trade Agreement.

The Russian Federation enacted and implemented strong laws
for the protection of semiconductor layouts and the
protection of computer software and databases. Both laws
are fully compatible with the terms of the bilateral Trade
Agreement and meet international standards.

New Zealand repealed legislation that allowed compulsory
licensing of pharmaceuticals.

The Ukrainian Government adopted the Paris Convention,
Madrid Agreement, and the Agreement on Patent Cooperation.

Chile extended its term of copyright protection to life plus
50 years ~-=- the Berne Convention standard.

Brazilian Government issues Executive decree bringing Brazil
into full compliance with the Stockholm Text of the Paris
Convention For the Protection of Industrial Property.

The United States and the Russian Federation exchanged
diplomatic notes causing the entry-into-force of a bilateral
Trade Agreement which commits Russia to an extensive IPR
legislative agenda.

Bolivia passed a new Copyright Law providing a framework for
protection but still lacks regulations.

Taiwan and the U.S. signed a Memorandum of Understanding on
IPR issues.

Indonesia agreed to provide improved market access for U.S.
notion pictures.

The United Araeb Emirates enacted a trademark law.

Japan’s law providing for registration and protection of
service marks took effect.

The United States and China establish bilateral copyright
relations.

The Commission of Cartagena (the Andean Pact) passed
decision 313, which replaced decision 85 covering industrial
property protection and provides for certain improvements in

patent protection.

Taiwan passed a Fair Trade Law that provides some protection
for trade secrets.

India committed to the liberalizing of market access for
motion pictures effective April 1, 1992.

Inuia announced that it will accord national treatment for
the use of trademarks owned by a foreign proprietor.

Thailand’s National Legislative Assembly enacted amendments

to the patent law that will extend product patent protection
to 20 years from filing. However, the law does not provide

protection for existing patented products that have not yet

been marketed in Thailand, and contains extremely brocad

compulsory licensing provisions.
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The United States and China signed a Memorandum of
Understanding committing China to improve protection for
U.S. intellectual property, including providing strong
protection for U.S. inventions and copyrighted works,
computer software and sound recordings, and trade

secrets.

Japan amended its copyright law: to extend the protection of
sound recordings to 50 years; to wrotect foreign sound
recordings created between 1968 and 1¢78; and to extend to
foreign producers the right to authorize and prohibit the
rental of their sound recordings from one year from th. Jate

of release.

Paraguay joined the Berne Convention for the Protection of
Literary and Artistic Works.

Ror.ania and the United States reached agreement on a trade
accord that includes strong protection for intellectual

property rights.

Chile implemented its new patent and trademark law.

Indonesia‘’s Patent Law took effect.

Mexico enacted an copyrignht law which extends the term of
protection for sound recordinys, creates rental rights and

significantly increased sanctions.

Mexico enacted an industrial property law which extended
patent protection to chemical!, pharmaceutical and metal
alloy products, as well as to some biotechnolegical
inventions; extended the term of patent protection to 20
years from filing; and extended the term of trademark
protection to a renewable period of ten years.

China’s new copyright law took effect.

The European Community adopted a directive requiring member
states to provide copyright protection for computer software

programs.
The United States and Bulgaria signed a trade agreement
including strong protection for intellectual property
rights.

Korea enacted trade secrets legislation.

Chile eracted a revised Patent and Trademark Law, including
product patent protection for pharmaceuticals.

The United States and the People’s Republic of Mongolia
signed a trade agreement including strong protection for
intellectual property rights.

Singapore strengthened its Trademark Law.

The European Community took a "common position" on
protection for computer software, including a 50-year term

of copyright protection.

Malaysia amended its copyright law and acceded to the Berne
Convention for the Protection of Literary and Artistic
Works.
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] Japan enacted a law protecting trade secrets.

o Chile clarified its copyright protection for computer
software, thus ensuring that it is a "literary work."

o The United States signed a trade agreement with
czechoslovakia which includes strong terms of protection for

intellectual property rights.

] Yugoslavia amended its patent law tc extend the term of
protection to 20 years from filing, among other
improvements.

o The United States signed a trade agreement with Poland which
includes strong terms of protection for intellectual
property rights.

o The Federal Republic of Gernmany increased penalties for
infringement of intellectual property rights.

1989

2 Saudi Arabia enacted a new copyright law.

o Portugal increased penalties for audio piracy.

o Indonesia enacted its fi.sst patent law including product
protection for pharmaceuticals, effective August 1991.

o Colombia passed a law defining computer software as
copyrightable material.

] Spain_extended patent protection to U.,S. plant varieties on
a reciprocal basis.

o Colqmbia resoived royalty remission problem concerning
motion pictures.

] Taiwan §greed to expeditiously resolve copyright problems
concerning motion pictures.

[} Saudi Arabia adopted a patent law.

o A Uruguay Round mid-term review decision on intellectual
property was reached.

o A Bilateral Agreement on Copyrights was signed with
Indonesia.

o Agreement was reached to establish bilateral copyright

relations with Taiwan.

RESPONSES OF MR. SHAPIRO TO QUESTIONS SUBMITTED BY SENATOR GRASSLEY

Q: If you had to list the top two or three most egregious
countries that violate our intellectual property rights, who
would they be, and what action would you recommend the United

States Government pursue?

A: On April 30, Ambassador Kantor announced that three trading
partners -- the most egregious offenders of U.S. intellectual
property rights -- would be identified as "priority foreign
countries”™ under the "Special 301" provisions of the Trade Act.
Those countries are: Brazil, India and Thailand. The main
problem with Brazil is the lack of an effective patent law, but
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there are also problems with the copyright law, lack of
protection for semiconductor mask works and inadequate
enforcement of copyright and trademarks. India‘s patent law
lacks adequate protection for pharmaceutical products; the
government is, however, taking actions to address our concerns on
copyright, trademark and motion picture market access issues.
Thailand has also failed to provide adequate protection for
pharmaceuticalg, and copyright piracy -- especially for sound
recordings and videos ~- has been a major problem.

Ambassador Kantor announced on May 28 his decision to initiate a
new investigation on Brazil, and we expect to be engaging that
country in consultations soon. No new investigation is required
for either India or Thailand since USTR is monitoring both
countries under Section 306 of the Trade Act. In ongoing
consultations, we are pressing both co atries to take actions to
address our intellectual property concerns.

Taiwan has been a leading violator of U.S. copyrights and
trademarks. We did not identify Taiwan because it passed the
bilateral copyright agreement and undertook to control production
and exports of copyright and trademark infringed goods, as well
as ensure protection for copyrighted broadcasts. If the
Administration determines that Taiwan does not meet the
requirements set forth in the immediate action plan by July 31,
1993, then the Administration will reclassify it under the
"gpecial 301" provisions of the Trade Act and decide what further
action is appropriate. Concerted action on Taiwan’s part may
enable it to avoid elevation to priority foreign country status.

Q: In 1989 Canada was placed on the "watch list" under the
"gspecial 301" provision of the 1988 Trade Act because of the
compulsory licensing provisions for pharmaceuticals. In January
1992, Canada announced that it would end compulsory licensing of
pharmaceuticals and extend patent protection to 20 years from the
date of registration as part of a Uruguay Round agreement.
Legislation to implement those changes was introduced at the end
of 1992 and as of January 199) was close to becoming law. Can
you tell me where this currently stands? And are you content
with the resolution?

A. Canada enacted its new patent law, bill C-91, in February,
1993. As promised, the new law ends compulsory licensing of
pharmaceuticals and extends patent protection for 20 years from
date of filing. U.S. industry is pleased with the legislation
and, as a result of U.S. petition, we have removed Canada from

the watch list.

Q: China was taken off the special )01 "priority (watch) 1list"
after they agreed in a memorandum of understanding to provide
improved protection for U.S. inventions and copyrighted
materials, including software and sound recordings, as well as
trade secrets. Since China does not have a trade secrets law,
but has committed to passing an unfair competition law by January
1, 1994, that improves protection for trade secrets, can you tell
me what if anything China has done to pass the unfair competition

law?

A: China is proceeding according to the timetable established by
the January 1992 MOU ~-- a landmark agreement with China to
provide a high level of protection for intellectual property --
and we expect no difficulties in having all laws and regulations
in place at the appropriate times. We have consulted with China
on a frequent basis and have commented extensively on all draft
laws and requlations involving intellectual propaerty. The unfair
competition law to be enacted by January 1, 1994 is China’s trade
seacrets lav. A Chinese delegation recently visited Washington to
discuss the elements of the law, but the PRC has not yet provided
us a draft. We will provide comments on the draft and have
further consultations before the law is enacted.
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Although we are satisfied that the laws and regulations already
enacted provide for a high level of protection, we continue to
monitor implementation. It is too excrly to comment on how
effaectively the laws are being enforced, whether penalties levied
are sufficient to deter piracy, and the accesibility and fairness
of courts for foreign parties.

Q: Since 1989, Japan has been on the "special 301" "watch list"
from which the United States seeks stronger intellectual property
protection. I would like to hear from each of you as to what you
perceive as Japan’s most flagrant violation and what if any

action this Administration should be contemplating?

A: The main problems with Japan are in the patent area.
Specifically, they are the lengthy time required to search and
examine patent applications and grant patents; opposition to the
grant of a patent before the patent is issued, encouraging
competitors to oppose patents for important inventions; the
requirement that patent applications must be filed in Japanese
and the inflexibility in making changes due to translation
difficulties; and the literal interpretation of patent claims,
which are restricted to examples given in the application and to
any limitations found in the application. Taken together, these
practices have posed a serious problem for U.S. companies and
have placed them at a competitive disadvantage with Japanese

" firms.

Some of these prcblems have been the subject of discussion in the
international patent harmonization process, and may be resolved
in the multilateral agreement which may eventually result from
those talks. However, the patent harmonization negotiations,
which have been underway for several years, have been suspended
until the conclusion of the GATT Uruguay Round. Therefore, the
patent issue remains on the bilateral agenda with Japan.

Q: In 1992, Korea was returned to the "priority watch ligt*
since they did not effectively implement existing laws and had
failed to update its laws to reflect the evolution of global
discipline in the intellectual property rights area. What is the
Clinton Administration doing to prod them into correcting these
intellectual property rights differences that still exist?

A: For the 1993 Special 301 review, Korea was retained on the
priority watch list, but also made subject to an out-of-cycle
review to encourage the government to continue strong anti-piracy
enforcement efforts initiated earlier this year. We have
obtained commitments from Korea to amend laws dealing with
copyrights, computer software, semiconductor mask works, and
exportation of pirated and counterfeit goods, as well as to
improve enforcement of laws to reduce piracy of computer
software, compact discs, and video and sound recordings and
reduce counterfeiting of footwear and other trademarked goods.

Q: I would like to ask a question as it relates to the NAFTA.
As we all know, Mexico has made strides in resolving many of its
intellectual property concerns and the NAFTA will resolve
additional U.S. concerns if implemented. I would like each of
you to tell me your position on the NAFTA generally and
specifically how you envision the NAFTA strengthening the
intellectual property rights issue?

A: The North American Free Trade Agreement (NAFTA) provides the
highest level of intellectual property protection of any
international trade agreement at the current time. In 2greeing
to NAFTA, the Mexican Government undertook to significantly
improve its protection of intellectual property. Before the
conclusion of the NAFTA, Mexico already enacted an entirely new
patent and trademark ("industrial property") law in June 1991.
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Reforms to the country’s copyright laws became effective in
August 1991. Sanctions and penalties against infringements have
been increased and damages csn be claimed regardless of the
application of sanctions. In addition, the Mexican Government
has established procedures designed to enable foreign (mostly
U.S.) companies to regain control of their trademarks and to
ensure protection for patents and copyrights. As with any good
law, however, effectiveness depends on strong enforcement.

At avery level and every opportunity, we make Mexican officials
aware of our concerns about enforcement. We have had good
cooperation with Mexican authorities in ensuring adeguate and
effective intellectual property protection in Mexico, in helping
American companies to regain intellectual property rights which
were lost or infringed in the past, and in encouraging other
countries to put in place a high level of protection.

Q: Russia is the largest and wealthiest republic of the former
Soviet Union. While there are no significant legal barriers to
trade with Russia, there are a number of factors that discourage
trade. The Russian Government has shown considerable interest in
formulating laws to bring the country up to world standards in
the area of intellectual property. One of the weak points with
Russia jis its inability to enforce existing and contemplated IPR
laws. that if anything should the United States be doing to help
them resolve this problem? Or should we be even contemplating
trading with the Russians?

A: Russia has already enacted modern intellectual property
legislation in the following areas: patent, trademark, computer
software and database, and semiconductor mask works. A modern
copyright law is awaiting implementation. Although the copyright
bill only provides protection for Russian nationals, Article 8 of
the bilateral trade agreement requires extension of national
traatment.

We have generally had good cooperation with the Russian
authnrities on intellectual property issues and we expact them to
implement the new laws. We expect that the Russian authorities
will take steps to protect intellectual property since it is in
their interest to pave the way for eventual GATT membership, and
a closer trading relationship with OECD countries.

PREPARED STATEMENT OF ERIC H. SMITH

It has been almost six years since Congress passed the Omnibus Trade -
petitiveness Act of 1988 and created the country’s principal trade tool, Sp:cnilcg(l)li
to fight international piracy and counterfeiti scourge which continues to cause
$12 to $15 billion in annual losses to the U.S. copyriggt industries. During this
time, annual reviews and negotiations under Special 301 to improve inadequate
laws and enforcement have achieved very significant results. ive action
under S 301 by the U.S. Trade Representative bas been essential in stemming
the tidal wave of losses in U.S. jobs and competitiveness that have threatened one
of our country’s most productive and fastest growing economic sectors. Yet the ad-
vance of new technology which makes it ever easier, cheaper, and more profitable
to steal, by illicit copying, U.S. creative works--movies, music and recordings, books
and computer software—also makes it ever more difficult to stem these losses. The
new Administration has already let it be known that it will not tolerate the continu-
ing threat to U.8. competitiveness resulting from the maintenance of unfair trade
barriers. Mr. Chairman, for the eopgght industries, our principal trade barrier is
pl{acgoand we look to Ambassador antor and President Clinton, with the help of
n;th;:: A nromund 'tht: womrld :ll:m t?x;h eampmgnme :o ehmmad inate inadequate laws and enforce-

consistent and uncompromisi
verage afforded to them under Special 301. P 10§ use of the trade le-
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This February, following the annual process outlined by the Congress, the indus-

tries which rely on intellectual property protection identiﬁyed for the new Trade Rep-
resentative those countries which continue to condone piracy by maintaining inad-
equate laws or enforcement. The over 1500 companies making up the eight trade
associations in the International Intellectual Property Alliance (I[PA) identified 28
countries whose piracy levels are particularly intolerable and which caused over
$4.6 billion in losses to this economy in 1992 (see attached list of IIPA recommenda-
tions and estimated trade losses). This translates into tens of thousands of lost jobs
for Americans at a time when job creation is at the heart of national economic and
trade policy. Some of the key countries named are ever so familiar—Taiwan, Thai-
land, Korea; they have been &’ the top of the list of offenders for years. And while
progress has been made in some of these countries over the years, none have yet
reduced the problem to tolerable levels. These three countries, in particular, rep-
resent the biggest challenge to the new Administration’s trade policy in this arena.
We are urfi.ng that the privilege extended to trade in the world’s most open market
be withheld until they demonstrate, through specific actions, an unerring and per-
manent commitment to eliminate the problem.

The industries represented in the IIPA were responsible for delivering over $34
billion in foreign sales in 1990, making them among this country’s most important
trade assets. Collectively, these industries experienced revenue growth at over twice
the annual rate of the economy as a whole (from 1977-1990) and job growth at close
to three times the economy as a whole (from 1987 and 1990).

The U.S. motion picture and television industry delivered over $3.5 billion in sur-
plus balance of trade last year. The creative output of this prized industry is consist-
ently number one throughout the world, the most popular everywhere. But it is
uniquely vulnerable to piracy and to other protectionist measures like broadcast and
screen quotas, often falsely labeled as “cultural” restrictions.

The U.S. software industry also occupies a starring role, with 75% of the world
market and growth rates that top almost every U.S. industry. But perfect copies of
computer programs can be made in a fraction of a second by persons with no train-
ing. Unauthorized copies can then be sold at fabulous profits by any pirate with
minimal capital. The software market is fiercely competitive and increasingly re-
quires major investment to stay ahead. Piracy is a major hurdle to maintaining the
revenue streams that will keep this industry competitive.

The U.S. book publishing industry is the largest of the world’s publishing indus-
tries, generating over $15 billion in revenue. American books, in English and in
translation, are, of course, available worldwide and, in many countries, also by
means of pirate printings or through illegal commercial photocopying of full text. As
electronic publishing proliferates and national boundaries are ignored. strong copy-

ight protection and enforcement will be essential for this industry to remain strong.
e U.S. music publishing and recording industries have particularly benefitted
from the new digital technologies but are now even more vulnerable to illicit oo;f)_ying
and other unauthorized uses. RIAA members alone account for over 50% of the
world’s trade in recordings and the world’s music publishing industry revenues grew
by almost 25% last year. American music is still the most popular worldwide.

Mr. Chairman, in your floor statement on this issue of March 30, you outlined
the history of Special 301, its successes and the challenge for the future. You called
for the new U Mickey Kantor to take a “tough, Sﬁgressive” ctance on halting
the theft of intellectual property around the world. course, ¥ou are absolutely
right. Countries should not exgect free and open access to the world’s largest market
at the same time as they blind themselves, whether intentionally or through banign
neglect, to the blatant and impenetrable barriers that ti.ey erect or condone through
faﬂ'm g to take action against this outriivht theft. You are also right that Special 301
has been a powerful tool in the ﬁilht. ere it not for Special 301 and its effective
useubylthe ormer USTR Carla Hills and her predecessors, losses would be signifi-
cantly larger.

But as successful as Special 301 has been, we must nevertheless communicate to
the Congress and the new Administration our grave concern for the future. Many
of the countries which you identified in your floor statement and which we want
to highlight further in our statement have been on the USTF. “lists” before. Some
like Taiwan and Thailand, have been c.; the top of the liste—have even been qameci
as Priority Foreign Countries. Some, like Thailand and India, have been subject to
301 action, some have even been the target of trade sanctions in the past—for exam-
ple, Thailand in 1989. But the continuing failure of these governments to take
meaningful actions to really solve the problems may increasingly be seen by these
countries, similar to how many pirates view minimal penalties assessed on them,
as a “cost of doing international trade.” They may come to view the threat that the
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U.S. market may be closed to them if good laws and aggressive enforcement are not
put into place as no longer credible.

_We do not say this lightly. In a meeting on April 12, our eight presidents commu-
nicated these concerns directly to Ambassador Kantor, who we feel confident will
take an even tougher stand than in the past toward opening foreign markets. We

inted out that the threat of trade sanctions is not cre&%le unless we are prepared
use it. And, if it is used, it must inflict real economic I%am

Let us first look at the problem of Thailand. The IIPA first identified Thailand
as a “gioﬁty" country in 1985. Negotiations were conducted each year since that
time. Some &em we were given the illusion of progress. In 1989, for example, the
U.S. joined the Berne Convention and our copyrighted works were acknowlegged by
Thaﬂ’and (although even some Thai “acholars™ voiced doubts that the Thai courts
would conclude that Berne governs) to be protected there in spite of a bilateral trea-
g which we thought gave us protection but which the Thai government simply re-
f to acknowl . Despite this, no major pirate in Thailand has ever been sub-
jected to a significant fine or any jail term since our campaign started. Audio, video
and software piracy remain close to 100%. The Thai government will cite the num-
ber of prosecutions which have resulted in convictions—but all have been of retail-
ers, most of whom have pled guilty and been “fined” up to a maximum of about
$1700—no more than an annoying “tax” and a “cost of doing business.” They are
immediately back on the street with new pirate product. The U.S. “retaliated” in
1989 by withdrawing part of Thailard’'s GSP benefits; unfortunately, the amount
was far too small to make any real difference to the Thai government to induce
them to take any action at all—a mistake which we must never make again. Since
1984, our industries have estimated their losses to Thai pirates at over $500 million;
in 1992, annual losses escalated to $123 million. Unless the problem ends, losses
will continue to increase.

This year Thailand again asks for “more time.” There seems to be a new resolve
at high levels of the government, but we have seen no real results—the only thing
that will satisfy our industries gven the years of unfulfilled promises and “commit-
ments.” Can the credibility of U.S. trade policy and of Special 301 afford another
delay in taking sanctions after this history? We hope not, Mr. Chairman. Thailand
knows that it 18 our friend and that there are serious strategic considerations which
warrant it continuing to be our friend. But it is not treating us as a friend and we
know of no other way at this point to get the government’s real attention short of
veﬁpainﬁxl trade sanctions that penalize Thailand as it has penalized us.

en there is Taiwan which for years has been cited by IP industries as one
of the worst offenders. The problem here differs from that in Thailand. The esti-
mated cumulative losses of the copyright industries are far greater—over an esti-
mated $1.8 billion since 1984—but Taiwan has managed to stave off tough U.S.
senctions by taking some actions in the copyright area to improve the situation. Un-
fortunately, these actions have alwaya been just enough, and always just before the
Special 301 deadline. What is clear is that the Taiwan government has simply not
been prepared to take the definitive action that would really solve the problem in
the long run. In the last couple of years, new problems have arisen which the gov-
ernment let fester and woraen. Cable TV pirates were allowed to proliferate without
legal controls. These so-called “Channel 48" are now a powerful political force fight-
ing all attempts to regulate them. Meanwhile the video and theatrical markets are
in complete gmam y with U.S. motion picture companies losing as much as they
ever have. Taiwan’s entrepreneurs were quick to pick up on the new CD technology.
CD plants were promptly built; unfortunately, as we wared, they devoted most of
their resources to piracy, particularly for the lucrative export market. Until very re-
cently, under threat of retaliation, the government ran some raids against these ex-
pensive factories and their powerﬁxl owners. Pirate software exports proliferated, re-
placinig the pirate book exports of the mid-1980s. Unfortunately, this was even a
more lucrative business than book &iracy. Losses to some of this country’s most pro-
ductive and creative companies in the software industry approached million in
1992. This year, under the threst of sanctions, Taiwan has taken a number of ac-
tions to begin Jealing with these problems. They have convicted and, unusual for
Taiwan, sentenced to jail a number of pirates. This should begin having the needed
deterrent effect—heretofore absent in that country. But Taiwan is not in compliance
with all the commitments it made in a formal Memorandum of Understanding last
year durine the Special 301 process. If they do not come into compliance, we have
urged that -anctions be imposed. Again, there is no other way of ensuring that Tai-
wan takes tae kinds of aggressive action necessary to reduce losses. .

We do not mean to suggest that these two countries cannot meet current Adminis-
tration and ind demands by the deadline of April 30. It is atill possible even
at this late dats if they are truly serious. But if they do not, sanctions must be em-
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ployed—and they must be made painful. If not, it is a sorry message we send our
trad.mg partners—that you can take seven or vight years to solve a problem before
the U.S. will act decisively.

While the above examgales we have given to demonstrate our concern for the con-
tinued credibility of U.S. trade policy come from the region of the world that, at
least eight years ago, was the center of world pimcﬁ', the list of offenders is by no
means ited to Asia. Indeed, a number of copyright success stories are in Asia—
Singapore, Malaysia and Indonesia come to mind. The Philippines has also just
signed a comprehensive IP agreement which we hope will result in significantly re-
duced losses there. China must also be mentioned. To its very great credit, China
finally joined the Berne Convention in October 1992. Lack of effective criminal pen-
alties and enforcement is still a massive problem there, however. On the bright side,
Korea has succeeded in substantially reducing book and video piracy; birt music,
tape and CD piracy continues at high levels. Enforcement against software piracy—
gepd particularly against copying within major Korean corporations—has only just

or are our problems limited to developing countries. Losses to the movie indus-
try in Italy are the highest of any country in the world—$224 million in 1992. Ital
has done little or nothing about the prohlem until this year. While some very signifi-
cant raide have been made recently and the government has promised continuin

ssive enforcement action against video pirates, the problem is far from solv
and will take a continuing political and resource commitment at the very highest
levels. Italy is also a major center of software pirac% but to its credit, it was the
first country in the EC to adopt the EC Software Directive and has undertaken
major raids on government and private sector end users that do bode well for the
future. Italy is another country where constant and credible pressure must be ap-
plied. Software piracy in Spain and Germany also continues at high levels.

The Middle East continues as a haven for pirates. While the recent passage of
a copyright law by the United Arab Emirates is a major advance, we await the com-
mencement this month of the government’s enforcement campaign. Seudi Arabia
continues to refuse to clarify the protection for foreign works under its new law,
thereby ensuring that inexcusable industry losses of $117 million in 1992 continue.
Egypt also recently passed inadequate amendments to its copfrright law and its en-
forcement system remains untested. Cyprus continues to de ay the passage of its
new law and is now even threatening to adopt a “grace period” to further insulate
its pirate community and punish legitimate business. Turkey continues to delay the
introduction of a satisfactory draft copyright law. Piracy losses, now at $117 million,
continue to mount. Greece may he on the way to becoming a success story. It has
recently passed a completely revised law. Its commitments on enforcement will very
soon be tested.

Piracy in Eastern Europe, particularly in Poland and Russia continues at vir-
tually 100% and losses are $190 million and $490 million respectively. Poland is in
violation of its Business and Economic Agreement commitments with the U.S. and
as a result the U.S. has never signed it. IIPA has urged that the U.S. no longer
tolerate that country’s recalcitrance and designate it this year. Russia is poised to
pass an internationally acceptable copyright law, hopefully this month. Enforcement
will be a major challenge.

In South and Central America, problems continue in Brazil, Venezuela, and El
Salvador. Paraguay is an impending success story as you will hear from Jason Ber-
man of RIAA.

Time does not permit any further detail on countries. We have attached a sum-
mw highlighting problems in all 28 countries.

e cannot close our statement without mentioning briefly two other issues. The
first, which we have highlighted in our February filing in reference to the laws and
practices in France and Gennany (and which is the subject of major discussion in
the-U y Round TRIPS context), is the increasing tendency, particularly in the
EC, to discriminate against U.S. copyright owners b!\; de mﬁmg them national treat-
ment under private eopging and rental regimea and by failing to r ize the divi-
sion of rights and benefits reflected in U.S. contracts freely negotiated between pro-
ducers and contributors to creative works. We hope to achieve a resolution of this
blatant discrimination in the multilateral context but if we do not succeed with a
GATT agreument, it may soon become an acute bilateral issue.

The second issue is the continued importance of the U.S. Generalized System of
Preferences program which is due to axaxre on July 4, 1898, The GSP program of-
fers additional leverage to induce IP violators to b: their IP regimes into compli-
ance with international standards or risk loosing the duty free import privileges %rw
vided by that program. We strongly urge the Congress to extend this program when
the Adminigcration offers a proposal to do so, as we understand it soon will. Many

nyi
n
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of the countries named under Sg'ecml 301 this year obtain significant benefits from
t.hn:l program, including Egypt, zuela, Cyprus, El Salvador, Poland, and Thai-

We thank the Chairman and members of the Subcommittee for their tireless sug-
port of the creative and high technology industries which are at the forefront of U
export growth as we move into the 21st century.

1IPA 1993 “SPECIAL 301" RECOMMENDATIONS AND ESTIMATED TRADE LOSSES DUE
T0 PIRACY (1992) [Revised 3/15/93)

{in miliions)
Moton pe- | Records & m‘,‘;{ Books Total
Prionity Foreign Country:
TQEOGR ..., 45 u 585 15 669
Thailand 30 U 49 20 123
Raly n 38 238 na 500
Kores .. st e 20 66 315 15 416
POIAM ..ocooveoocecaceee s erseaons srresssaseiee 45 30 100 15 190
Philippines ........ 15 5 25 70 115
TUCKBY oo e st ssss s 35 12 55 15 m
Priority Watch List:
People’s Republic of China ... ... R~ 45 45 225 100 415
INAia .......oooeoreeeees e e 40 41 63 25 169
BraZil ... 50 10 40 25 125
Saudi Arabia 50 33 28 6 17
Yenezuela 12 10 40 20 82
Egypt 37 4 14 15 70
Greece ............. 37 21 na 4 62
Cyprus . 32 [} na 15 51
El SAIVAGOT ..ooooooee e 14 5 na 1 74
Australia na na na na na
Watch List:
Russia et r et 40 300 100 50 490
Spain ....... [OOSR 3 7 336 na n
Paraguay ......... 0l 1200 na 2 202.1
UAE. ereets e s easa e neeen areniren 6 108 na 2 116
Indonesis o 40 16 na 40 96
BUIGAMIS ..ooove e 10 12 20 5 4
Malaysia . 35 6 na na 4
Pakistan 20 na na 20 40
Hungary 25 1l na 4 40
Israel 1 2 na na 13
Guatemala et e 11 na n 1 21
TOMAT e e 9316 1034 23 485 4689.6
Special Comment:
Bahrain
France
Germany
Honduras
Mexico
Singapore
GSP Petition Targets:
Cyprus
Egrpt
El Satvador
Philippines
Poland
Thailand
Venezuela

no: Estimate of bade keases not svaiable.
1Se0 discussion in ted of Paragusy's 1993 enti-piracy efforts. Jeadic countries: Were designated s Priority Forsign Countries in piior
yoors and remain subject to Section monitoring, with the possibility of immediste retaliation. See discussion in tedt at pages 6.

68-842 O - 93 - 4
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FACT SHEET ON IIPA 1993 SPECIAL 301 RECOMMENDATIONS

PRIORITY FOREIGN COUNTRY

TAIWAN

¢ Taiwan is now subject to Section 306 monitoring and virtually immediate trade
sanctions if it fails to meet its obligations under the June 1992 Memorandum
otl‘i Understanding (MOU) between Taiwan and the U.S. So far, it i8 not in com-
pliance:

—Taiwan’s promised software export inspection system is not yet effective to
halt exports of pirated software;

—At least two CD plants are still producins and exporting pirate CDs. The
export inspection system is not yet effective and criminal actions have been sub-
ject to unreasonable court delﬁfs;

—Piracy by “Channel 4s” (illegal cable systems) is not being contained or re-
duced as promised in the MOU;

o The Taiwen legislature has rejected key elements of a bilateral copyright agree-
ment negotiated in 1989, including protection against parallel imports.

THAILAND

e In 1991, the USTR made a Section 301 “unfairness” finding against Thailand
for inadequate copyright protection and enforcement;

¢ There has never been a conviction of a major manufacturer or distributor of pi-
rate products gince IIPA hi hihted Thailand IPR practices in 1985;

e Piracy is rampant across industries;

¢ Cases brought inst several major audio and video pirates have remained tied
up in court for ost two years with no end in sight.

ITALY

e The motion picture industry continues to experience staggering losses due to
video piracy and woefully inadequate enforcement;

¢ Penalties levied in criminal copyright cases are very low and enforcement is to-
tally inadequate to deter the widespread piracy in that country.

o To its great credit, Italy has amended its copyright law to implement the E.C.
Software Directive.

KOREA

¢ The Ministry of Culture continues to refuse to deregister its import approvals
of Korean pirates who have obtained rights under false licenses, contributing
. - to audio and video piracy in Korea;
¢ No drafts have been developed to amend the Copyright Law and the Computer
Program Protection Law.
. lems persist in bringing enforcement actions against massive internal cor-
porate copying of software.

POLAND

¢ Piracy of U.S. copyrighted works is rampant; )

e While the Polish government finally introduced a draft law into the Sejm in
April 1992, it continues to be incompatible with the Berne Convention. Slight
improvements in the draft have been made over the last year, but delays con-
tinue. Without a strong copyright law and solid enforcement, piracy will con-
tinue to plague Poland.

¢ Poland is in full breach of an agreement with the U.S. to pass a Berne-cornpat-
ible copyright law by January 1, 1991.

PHILIPPINES

» No significant improvements have bzen made in the Philippine copyright re-
ime 1n the eiﬁz ears the IIPA has tracked this country;
* A compulsory license has seriously weakened the book market. Even prom-
ises made by the Philippine government last year to increase the royalties
under this license have not been kept.

TURKEY
¢ Piracy is rampant across all industries.
e After years of delay, the Turkish government has begun drafting revisions to
its inadequate 1951 copyright law; four drafts have been released in the past
ear but major improvements are still necesaary;
e The 1986 Cinema, Video and Music Works Law must also be amended—recent
drafts contain discriminatory taxes against foreign films;
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PRIORITY WATCH LIST

PEOPLE’S REPUBLIC OF CHINA
¢ The PRC made substantial progress by meeting most of its obligations in the
Jantary 1992 Memorandum of Understanding (MOU) by adhering to the Berne
Convention on October 15, 1992 and issuing regulations to protect foreign works
consistent with the Convention’s requirements;
o Losses remain high, however, and the question remains whether the PRC will
meet its obligation to enforce its new law.

INDIA

o There has been no improvement in copyright enforcement for any IIPA mem-
bers and piracy losses remain high;

¢ Promiges by India in 1992 to liberalize its regime regulating the import and dis-
tribution of films and videos have still not been fully met.

BRAZIL
o Legislation to amend the Brazilian penal laws to provide improved anti-piracy
measures has been stalled for over a y=ar;
o While Brazil ended the market reserve for hardware at the end of October 1992,
problems remain in the proposed legislation to amend the 1987 Software Act
which is also stalled.

SAUDI ARABIA
¢ Saudi Arabia has reneged on its 1960 comrmitment to extend the protection of
its new copyright law to foreign works. Repeated requests to remedy this situa-
tion have been ignored,;
¢ Piracy of all U.S. copyrighted works rernains rampant.

VENEZUELA

e Copyright reform is urgent—a draft copyright law which would revise the cur-
rent law has been pending for over one year.

EGYPT
o After years of promised reform, Egypt finally passed amendments to its copy-
right law in 1992. Unfortunately, these amendments are seriously inadequate.
¢ Piracy remains rampant across all industries.

GREECE - >

¢ On February 10, 1993, a bill completely revising the Greek copyright law passed
its Third Reading. Several substantive problems remain;

¢ Enforcement continues to be a problem in a country where piracy is widespread.

CYPRUS

e Draft amendments to the Cypriot law were developed last year after years of
requests for that government to revise the law. The bill is stalled in the Par-
liament and a one-year moratorium on its effective date has been proposed;

» Cyprus acts as a center for the export of piratical goods, and in particular, vid-
€08.

EL SALVADOR

e El Salvador finally is in the process of revising its 1963 copyright law but
progress is at a snail’s pace;

o It is the leading audiocassette pirate in the Central American region, and oper-
ates as a key export center for the export of piratical sound recordings through-
out the region and even into the U.S.

AUSTRALIA

¢ Australia has been systematically repealing protection against parallel imports,
with separate actions affecting the book publishing and sound recording indus-
tries, and shortly, the computer software industry;

o Producers of sound recordings do not enjoy an exclusive rental right. The Aus-
tralian government has refused to adopt such a right and losses are mounting.
Australia’s audio levy system discriminates against U.S. recording and music
publishing companies and U.8. performers by denying national treatment.
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WATCH LIST
RUSSIA
e The extent of piracy of all protected U.S. works is alarming and losses coutinue
to escalate;

¢ The First Reading of the draft Russian copyright law took place in January
1993 and pass:lgue 18 anticipated sometime this year.

¢ Enforcement will be a huge problem without a major political commitment of
the Russian government.

SPAIN

¢ The U.S. software industry is experiencing escalating trade losses duie to unrea-
sonable procedural impediments to bringing software infringement cases.

PARAGUAY

e Paraguay is the leading e,x.g:rter of pirate audiocassettes in South America—
these exports displace records and music sales at an estimated $200 million per
year;

e Very recently recording industry personnel have been notified by the Para-
guayan government that it has “eliminated” audio piracy. This apparent posi-
tive development must be confirmed.

UA.E.

» This country is the major Middle East export center for piratical goods, and in
particular, sound recordings.

¢ Major factories openly produce piratical recordings;

e The U.A.E. passed an inadequate copyright law in 1992, and the effective date
v;\ill li)e April 1993. The U.AE.s resolve to attack piracy will be tested very
shortly.

INDONESIA
¢ This country places numerous market access barriers (like import quotas, im-
port licensing, and other service and investment barriers) on the U.S. film in-
dust.tlz".l Commitments to liberalize these barriers have not been fully imple-
mented;
¢ Piracy is again on the rise.
BULGARIA
¢ Piracy of all works is pervasive;
¢ A new draft copyright law has been developed. Bulgaria failed to meet the De-
cember 31, 1992 deadline to adt:rt a Berme-compatible copyright law as required

by the 1991 U.S.-Bulgarian Trade Agreement.
MALAYSIA
¢ Although Malaysia is one of the copyright “success™ stories of the 1980s in
terms of adopting modern laws and pursuing enforcement ssively, rising

levels of piracy, particularly video piracy, require the return of Malaysia to the
I%Fecial 301 lists.
e Malaysia must devote additional resources to enforcement.
PAKISTAN
. é\nl\endmenta to the Pakistani copyright law were recently passed after long
elays.
e Enforcemeat is minimal and loases are rising.

HUNGARY

¢ Proposed legislation to amend the penal law to increase penalties for infringe-
ment has heen pending for almost two years while piracy levels escalate;
¢ Dreft amendments to the copyright law were prepared last year.

ISRAEL
¢ Cable and video pirac{ is wideepread;
¢ Additional resources for enforcement are needed and higher penalties riust be
imposed.
GUATEMALA
o In 1991 MPEAA filed a petition with USTR to deny Generalized System of Pref-
erences (GSP) benefits to Guatemala because of its failure to provide adequate
and effective copyright protection for U.S. motion pictures, television program-
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ming and home videos. The investigation was extended in 1992 sad now USTR
must make a decision regarding this issue in April 1993.

SPECIAL COMMENT

BAHRAIN
¢ A draft copyright law has been proposed which is totally incompatible with the
Beirne Convention;
* Reports indicate that Bahrain may be acting as an export center for pirate vid-
eocassettes.

FRANCE

o France deniea national treatment to U.S. copyright owners and performers in
its audio and video levies.

GERMANY
e Over the years, the U.S. software industry has experienced tremendous losses
due to piracy, primarily because of cases holding software to a higher “original-
ity” standard. Amendments to the oopyn;fht law have been proposed which will
implement the EC Software Directive and correct this legal aberration,
e Germany denies national treatment to U.S. copyright owners and perf‘ormers in
ita audio and video levies.

HONDURAS
¢ In 1992 MPEAA filed a petition with USTR to deny Generalized System of Pref-
erences (GSP) benefits to Guatemala because of its failure to provide adequate
and effective copyright protection for U.S. motion pictures, television program-
ming and home videos.
e Honduras is in the process of drafting a new copyright law.

MEXICO
¢ Penalties (which were increased in amendments made to the conri ht law in
1991) must be aggressively imposed in order to reduce the high levels of trade
losses due to piracy;
e Enforcement efforts by the Mexican government will be monitored by IIPA
ngrmbers, especially during the road toward the implementation of the NAFTA
eement.

SINGAPORE

e The government must assist in prosecuting software piracy if losses in Singa-
pore are to be reduced. Singapore was another copyright “success” story and can
return to that status when it finally deals with rampant software piracy.
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International Intellectual Property Alliance

1747 Pennsylvania Avenue, NW » Twelfth Fioor » Washington, D.C. 20036
Tel (202) 833-4198 « Fax (202) 872-0546

Eric H. Smith
\ \ Executive Director
and
General Counsel
May 11, 1993

The Honorable Charles Grassley

U.S. Senate
135 Senate Hart Office Building
washington, DC 20510-6200

Re: Response to Your Questions Regarding the
Recent Subcommittee on International Trade
Hearing on "Special 301"

Dear Senator Grassley:

This letter responds to your questions regarding the
Subcommittee's Special 301 hearing held on April 19 and
reviews the copyright industries' perspective on the state of
affairs under Special 301 current to that date. As you know,
Ambassador Kantor released his Special 301 decisions on April
30. For your information, IIPA's press release on USTR's
decision is attached to this letter. We have also, where
appropriate, commented on actions by Ambassador Kantor in
bracketed text.

The following responds to your four questions:

(1) What are the two or three countries that are the most

edregious violators of intellectual property rights and
what action would IIPA recommend that the U.S. government
pursue?

In its February 12, 1993 "Special 301" subnmission to
USTR, IIPA recommended that seven countries b2 “esignated
"Priority Foreign Countries." These countries include Taiwan,
Thailand, Italy, Korea, Poland, the Philippines and Turkey.
Of these seven countries and to narrow this list, IIPA would
characterize Thailand and Taiwan as the most '"egregious"

violators =-- though not necessarily the countries where our
industries lose the most money. IIPA has been working to
improve the copyright situation in Thailand and Taiwan longer

than in any other countries ~-- since 1985. Both countries
have been designated as "Pricrity Foreign Countries" in
previous years but improvements have been inexcusably slow (in
the case of Taiwan) or non-existent (in the case of Thailand).
IIPA's testimony before the Subcommittee provides_further
detail on the specific problems in these two countries. In

IIPA recommended that unless specific actlions

its testimony SS >
were taken by Ehe April 30 Special 301 decision deadline, USTR

should commence trade retaliation proceedings.
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[Since April 19, the U.S. government and the IIPA have
continued to track enforcement efforts by the Thai government.
Ambassador Kantor designated Thailand as a "Priority Foreign
Country" and will review progress on IPR matters in Thailand
on or before July 31, 1993. Sustained enforcement efforts
must continued and revisions to Thailand's copyright law are
necessary. If progress is not sufficient by this deadline,
Ambassador Kantor could take retaliatory measures. Taiwan
removed its reservations to the bilateral copyright agreement
and approved it; in addition, Taiwan amended its law to ban
the unauthorized parallel imports of copyrighted goods. These
actions, in addition to more aggressive enforcement and
imposition of jail terms on many pirates, caused Ambassador
Kantor to delay any possible action against Taiwan.
Ambassador Kantor placed Taiwan on the Special 301 "Priority
Watch List" with an out of cycle review by July 31, 1993. The
pressure is being kept on both countries.]

(2) Japan has been on _the Speci "watch st" since
12&2 gg ; is Jaran's most IPR :Lagrant violation and
what, if x, action snouli this Administration_ be
contemplat ;ng
IIPA has not targeted Japan under Special 30l1. Probienms

in Japan tend to be focussrd on patents. 1n rrcent years,

however, a major copyright problem in Japan had been the
widespread unauthorized rental of sound recordings. These
rental transactions permitted customers -- for a very low

price -- to take a new release home, copy it, then return it,
thereby severely undercutting the sales market for that work.
It was widely understooi in Japan that unauthorized copying
was at the center of these t:iansactions.

On January 1, 1992, after strong pressure from the U.S.
government and under threat of an industry-initiated 301,
Japan amended its copyright law and, among ather changes in
the law, provided that foreign producers of sound recordings
obtain exclusive rental rights in their sound reccrdings from
one year from the date of release and the right to receive
equitable remuneration for rental form the remaining term of
protection. While not entirely satisfactory (U.S. law
provides an exclusive right for the full term of copyright),
it has significantly reduced the injury to our industry.

(3) Mexico has wade strides jn resolving many of its
intellectual property concerns and the NAFTA will resolve
additional U.S. concerns if implemented. What js IIPA's
position on the NAFTA generally and, specifically, how do
you envision the NAFTA strengthening the IPR issue?

IIPA strongly supports the copyright provisions of the
intellectual prcperty chapter of the NAFTA agreement. The
NAFTA IP text incorporates the highest standards of protection
and enforcement so far achieved by U.S. negotiators and at
least partially corrects some of the deficiencies found in the
Trade Related Aspects of Intellectual Property (TRIPS) chapter
of the Dunkel text in the GATT. In particular, the posxtive
voints of the NAFTA copyright text include strong provisions
on national treatment and contractual rights (two critical
issues not dealt with adequately in the Dunkel text) and more
etfective copyright protection for computer programs,
databases and sound recordings (including exclusive xental
rights for computer programs and sound recordings).
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However, IIPA does strongly oppose the decision of Canada
to extend the exception for "cultural industries" (which are
found in the Canadian Free Trade Agreement) to the NAFTA
agreement. This would permit Canada to take wide derogations
or exceptions from all the obligations of the NAFTA agreement,
including the obligations in the copyright text, so long as
the derogation is limited to Canada's cultural industries.
This potentially gaping loophole must be closed at least by
insuring that the NAFTA implementing legislation requires
mandatory retaliation and associated procedures to deter
Canada from ever taking advantage of this loophole.

Finally, while IIPA members fully and strongly support
the NAFTA agreement (with associated mandatory retaliation
provisions in the implementing legislation), we remain
concerned about Mexico's enforcement efforts to combat high
levels of software, audio and video piracy. There appears to
have been a recent fall-off in enforcement efforts which
greatly worries us and any continued failure to enforce the
law only weakens our and Congress' efforts to obtain approval
of the agreerent in the United States. IIPA and its members
have urged that enforcement efforts by Mexico must be
carefully monitored under NAFTA.

(4) Russia is the largest and wealthiest republic of the
former Soviet Union. While there are no significant
legal barriers to trade with Russia, there are a number

actors that discourage ade. The Russian government

has shown considerable interest in formu Lg;ing laws_to

bring the country up to world standards in the area of

zmn_es_t_a_l__p_mp_xi eo e wea ts wj
Russia is jits inabilit nforce istin an
an;emglated IPR laws. What 1: any thing shgglg the U.S.
to he e solve t lem? Or should we
eve b ontemplati tra the guss;gng?

Over the past two years, both IIPA and the U.S.
government have been working diligently in assisting the
Russian Federation in revising its draft copyright law up to
international standards. (N.B. As of April 19, the Second
Reading of the draft copyright law had not yet occurred. IIPA
has since learned that the Second Reading was passed on April
29, 1993. President Yeltsin still has to sign this law and
related decrees implementing and enforcing the law have yet to
be adopted.] IIPA has been working with the drafters of the
copyright law to develop strong implementing and enforcement
decrees for this copyright law which would provide effective
mechanisms for enforcement.

Without a doubt, enforcement of the copyright law in the
Russian Federation will be a major challenge. IIPA estimates
that the U.S. copyright industries lost at least $490 million
in 1992 due to piracy of U.S. films, sound recordings, musical
compositions, computer software and books in Russia. Many of
the companies in IIPA's member associations are eagerly
awaiting the enactment of the new copyright law and adoption
of effective enforcement mechanisms in order to enter the
large Russian market. For years, rampant copyright piracy and
lack of adequate and effective copyright protection and
enforcement have blocked the U.S. copyright industries from
trading with the Russians. To reverse this situation, the
solution is for the Russians to pass a strong copyright law
(this is almost completed) and provide deterrent penalties and
strong enforcement mechanisms (this is still in progress).
IIPA recommends that the U.S. government should encourage
further trade with the Russian Federation.
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ITPA APPLAUDS USTR KANTOR'’S FIRST DECISION ON "SPECIAL 301"

Thailand named a Priority Forei ;n Country
along with India and Brazil

Two countries -- Taiwan and Hungary -- must meet objectives
of specific "action plans” by July 31, 1993

10 other countries are subject to "out of cycle” review

Washington -- The International Intellectual Property Alliance ("IIPA" or "Alhance™)
today applauded Ambassador Mickey Kantor's first decision under "Special 301" as
"tough” and "designed to result in real improvement in the short term.” In a
technique used in the first year of the Special 301 program, Kantor refused to give
a number of key problem countries an additional year to repair the deficiencies in
their intellectual property (IP) regimes, but placed countries on short-term review
cycles to ensure immediate and specific results.

Kantor named Thailand, Brazil and India as Priority Foreign Countries,
noting, for example, that “options for appropriate retaliation” will be considered for
Thailand and India if immediate progress is not made, and in the case of Thailand,
pirate operations are not immediately and permanently closed down. Taiwan and
Hungary were placed on the Priority Watch List and must implement specific "action
plans,” giving these two countries until July 31, 1993 to implement specific reforms.

Also placed on the Priority Watch List. Korea, Poland, Turkey, Egypt and
Argentina will be subject to "out of cycle” reviews. Italy, Spain, Venezuela, Cyprus
and Pakistan are also subject to "out of cycle” reviews under their placement on the
Watch_List.  These 10 countries will be expected to make demonstrable
improvements in their level of protection well before the next review cycle begins in
February of next year.

Eric H. Smith, Executive Director and General Counsel for the IIPA, said,
"These action plans and short-term reviews keep the pressure on these countries 10
improve their copyright protection and enforcement regimes. The Administration
will hold these countries strictly accountable to meet the targets of these plans and
to maintain continuous efforts against piracy or they will face designation and/or
commencement of retaliation proceedings.”

[IPA members commended USTR for considerable progress made to meet
with so many countries in the short Special 301 time frame. Smith added, "USTR
has engaged in tough negotiations with many of these targeted countries during this
Special 301 cycle. These negotiations have yielded much progress in obtaining
tangible actions in many of these countries.” For example, Taiwan has rescinded
reservations it placed on a bilateral copyright agreement with the U.S., has sentenced
a number of pirates to jail terms, and is on the path to correcting remaining
problems. The Philippines have entered into a bil=ceral agreement with the U.S.
obliging that country to amend its copyright law 7nd increase enforcement efforts.
Korea has entered into an intense enforcement program and agreed to new
procedures to end the granting of government licenses to pirates. Russia just today
approved a new Berne-compatible copyright law which is due to be signed witbin two
weeks. Paraguay has taken dramatic steps to address what had been a rampant
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audio piracy problem and was removed from the Special 301 lists. Under Special
301 pressure, Greece and Cyprus passed amendments to their copyright laws.
Despite this progress, however, much remains to be done in each of these countries.

Thailand, India and Brazil named as Prioritv Foreign Countries

In general, countries identified as "Priority Foreign Countries”becorie subject,
after 30 days, to a Section 301 action with a negotiation timetable of 6 months. If
at the end of this period the burdensome trade practices have not ended (and unless
the period is extended for no more than an additional 3 months), the Trade
Representative must determine whether or not to take retaliatory action. This year
the Administration will determine whether to initiate an investigation of Brazil’s IP
practices on or before May 30, 1993.

‘ Thailand and India have alreadv been identified as Priority Foreign Countries
in past years and are already subject to possible trade retaliation. USTR stated that
an interagency task force will "immediately being exploring future actions, including
options for appropriate retaliation"” if enforcement is not maintained and pirate
operations closed down permanently.  Smith stated, "Thailand must put
manufacturers and wholesalers of pirate product out of business and must amend its
copyright law and penalties structure. If there is any fall-off in comimitments or
actions, IIPA will urge immediate retaliation."

Ten Countries Placed on the Priority Watch List

Ambassador Kantor named ten countries to the Prioritv Watch List.
Countries placed on this list meet some, but not all, of the criteria for designation
as a Priority Foreign Country and remain of great concern to the U.S. By July 31,
1993, the Administration wiil decide whether Taiwan and Hungary have met the
objectives of USTR's "action plans.” Copyright problems in Taiwan has been of great
concern to IIPA and its member associations -- these industries having lost $669

million in 1992 due to piracy.

Korea, Poland, Turkey, Egypt and Argentina will be subject to "out of cycle”
reviews. Australia and the European Community remain on the Priority Watch List.
This year Saudi Arabia has been upgraded from the Watch List to the Priority Watch

List.

17 Countries on the Watch List

Five countries -- Cyprus, Italy, Pakistan, Spain and Venezuela -- will be
subject to "out of cycle" reviews. Also named to or retained on the Watch List due
to copyright concerns including, in some cases, market access restrictions, are El
Salvador, Greece, Guatemala, Indonesia, the People’s Republic of China, the
Philippines and the United Arab Emirates. Countries placed or retained on the
Watch List which were not the target of IIPA Special 301 recommendations for
copyright problems this year are Chile, Colombia, Ecuador, Japan and Peru. IIPA
also has been working with the Administration in improving copyright regimes in
Latin American countries under the "Enterprise for the Americas Initiative" (EAI).
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Jack Valenti, Chairman and Chief Executive Office of MPAA, applauded
today’s actions by USTR, establishing specific goals and creating short-term reviews
for countries on USTR's Priority Watch List and Watch List. "In particular,” said

“Valenti, "We urge USTR to maintain a strong stance on Thailand. We are
encouraged that Taiwan will be subject to a three-month review to see whether or
not its pledges of progress are redeemed. We are also encouraged that Italy and
Cyprus are subject to 'out of cycle' reviews to ensure continued progress against
rampant piracy that infects those countries. Piracy is a cancer in the body of our
business, costing the American economy many millions of dollars each year.”

Jonas Rosenfield, President of AFMA, remarked,"The Independent Film
Industry salutes this first action taken by Ambassador Kantor. We particularly urge
the U.S. government to hold Thailand strictly accountable for its commitments. We
also look for strong action in relation to India, Taiwan and Korea who have
flagrantly failed to implement long-demanded agreements."

Edward P. Murphy, President of NMPA, said, "We welcome USTR's decision
to establish short-term deadlines for review. The Special 301 clock is now ticking
more loudly than before, and we hope its sound has awakened our trading partners
to the urgent need to improve their copyright law and maintain strong enforcement.”

jason Berman, President of RIAA, commented that "The level of concern
demcnstrated by Congress about the denial of adequate and effective protection for
U.S. creators, and the resolve of this Administration to ensure that the present and
future competitiveness of this country is not undermined by the failure of our trading
partners to treat U.S. creators fairly, has translated into demonstrable progress in
securing fair market conditions in a number of territories which had for years taken
up 'permanent residence’ on Special 301 lists The Administration has made it clear
that it will not tolerate the continued theft of the fruits of American creativity and

ingenuity."

BSA President Robert Holleyman remarked, "Today’s actions by Ambassador
Kantor make it clear that the U.S. will not tolerate unchecked piracy from any
trading partner. We believe that the periodic review mechanism, along with strict
standards to determine progress, will keep a steady, constant pressure of recalcitrant
countries such as Korea, Taiwan, and Spain."

Nicholas Veliotes, President of the AAP added, "The U.S. publishing industry
welcomes Ambassador Kantor’s announcementreaffirming the new Administration’s
commitinent to safeguard America’s creative industries and its willingness to use the
power of trade incentives to protect American copyrights. We are especially pleased
that Thailand is being called to account for its failure to deal with rampant copyright
piracy. We have learned from past experienced that the Special 301 instrument is
vital in protecting America’s intellectual property.”

"CBEMA members certainly share Ambassador Kantor’s objection to
countries’ establishing permanent residence on these lists," said John Pickitt,
CBEMA President. "We are pleased with USTR's naming of Thailand, Brazil and
India as Priority Foreign Countries and in subjecting several others to 'out of cycle’
reviews. We hope these USTR actions indicate that during the Clinton
Administration retaliation for unfair government copyright policies is not just
possible, but inevitable,” Pickitt concluded.



96

Luanne James, President of [TAA, praised the U.S. government’s ongoing
effort to ensure that the intellectual assets of U.S. software companies are protected
around the world. "The computer software industry is one of the most important
contributors to the U.S. economy. Software creators will have the financial resources
necessary to develop additional productivity-enhancing programs only if their past
efforts are sufficiently protected and rewarded." James added, "What remains is to
ensure that those countries subject to "immediate action plans" and "out of cycle
reviews,” particularly Taiwan, Korea, and Spain, meet specific protection criteria and
firm deadlines to eliminate software piracy."

In a related action, the House Ways and Means Trade Subcommittee
approved and sent forward a bill requesting extension of the Generalized System of
Preferences (GSP) Prcgram. IIPA recently testified before the House Trade
Subcoinmittee strongly supporting such extension. Earlier, [IPA had announced its
intention to file GSP petitions to declare certain counties which condone piracy of
U.S. works ineligible for duty-free trade benefits under this Program. These
countries include Egypt, Venezuela, Cyprus, El Salvador, Poland, ar ! Thailand.

The IIPA consists of eight trade associations, each of which, in turn,
represents a significant segment of the copyright industries in the United States.
These associations are:

American Film Marketing Association (AFMA);

Association of American Publishers (AAP);

Business Software Alliance (BSA);

Computer and Business Equipment Manufacturers Association
(CBEMA);

Information Technology Association of America (ITAA);

Motion Picture Association of America (MPAA);

National Music Publishers’ Association (NMPA); and

Recording Industry Association of America (RIAA).

IIPA represents more than 1,500 companies that publish, produce and distribute
computers and computer software; motion pictures, television programs and home
videocassettes; music, records, compact discs and audiocassettes: textbooks,
tradebooks, reference and professional publications and journals.

The core copyright industries accountea in 1990 for over $§190 billion in value
added from their copyright-related activities, or 3.3% of the U.S. Gross Domestic
Product (GDP). According to a report prepared for the ITPA by Economists, Inc.
entitled "Copyright Industries in the U.S. Economy: 1977-1990", these industries
grew at more than twice the rate of the economy as a whole between 1977 and 1990
(6.3% vs. 2.5%), and employed new workers at a greater rate (4.2% vs. 1.6%)
between 1987 and 1990 -- more than any other comparably-sized sector of the U.S.
economy. These industries contributed over $34 billion in foreign sales to this

country in 1990.
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INTERNATIONAL INTELLECTUAL PROPERTY ALLIANMCE
ESTIMATES OF U.S. TRADE LOSSES
DUE TO PIRACY OF COPYRIGHTED WORXS (1992)
and
USTR "SPECIAL 301" DECISIONS FOR 1993

(in millions)

Motion Records Computer
Pictures & Music Programs Books Total
iority F ;
Thailand (1) 3o 24 49 20 123
India (1) 40 41 63 25 169
Brazil 50 0 40 25 125
Priority Watch List
Taiwan (2) 45 24 585 15 669
Hungary (2) 25 11 na 4 40
Korea (3) 20 66 315 15 416
Poland (3) 45 3Je 100 15 190
Turkey (3) 35 12 5s 15 117
Egypt (3) 37 4 14 15 70
Argentina #(3) - - - - -
Saudi Arabia 50 33 28 [ 117
Australia na na na na na
Eurcpean
Community # - - - - -
(more) -

na: Estimate of trade losses not availabla.

(1) A U.S. interagency team will begin exploring future options,
including options for retaliation.

(2) The Administration will formulate immediate "action plans" for
this country and will give it until July 31, 1993 to meet U.S.
requirements.

(3) The Administration will monitor this country through periodic
"out of cycle" reviews.

# : The E.C. and Argentina were not discussed in IIPA's February
recommendations to USTR.
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and

(in millions)

Motion Records Computer
Pictures & Music Programs Books Total

watch List
Italy (3) 224 38 238 na 500
Spain (3) 31 7 336 na 374
Venezuela {3) 12 10 40 20 82
Cyprus {3) 32 4 na 15 51
Pakistan (3) 20 na na 20 40
People's Republic

of China 45 45 225 100 415
U.A.E. 6 108 na 2 116
Philippines 15 5 25 70 115
Indonesia 40 16 na 40 96
Greece 37 21 na 4 62
El Salvador 1.4 s na 1 7.4
Guatemala 1.1 na na 1 2.1
Chile # - e - - ==
Colombia $# - - - - --
Ecuador # - - - -- -
Japan # - - - - -
Peru # - - - - -
TOTAL 841.5 S14 2113 428 3896.5

na: Estimaté of trade losses not available.

(3) The Administration will monitor this country through periodic

"out of cycle"

reviews.

4 : This country was placed on the Watch List by USTR but was not

discussed in IIPA's February 1993 submission to USTR.




COMMUNICATIONS

STATEMENT OF THE BUSINESS SOFTWARE ALLIANCE

This statement i3 submitted on behalf of the Business
Software Alliance (BSA). BSA exists to promote the continued
growth of the software industry through programs to eradicate
software piracy. The focus of these programs is understanding
and compliance with software copyright laws in the United States
and around the world. -

Member companies of BSA include: Aldus Corp., Apple
Computer, Autcdesk, Borland International, GO Corp., Lotus
Development, Microsoft, Novell, and WordPerfect. These companies
account for 71 percent of the prepackaged PC software published
by all U.S. companies. e

According to a recent study commissioned by BSA, entitled,
T R S W, Industry: Economi ri i in_the Uni
Stateg and World Markets, the computer software industry is one
of the fastest growing industries in the nation.!Y 1In the
period from 1977 to 1992, receipts for firms in the "core"
software industry which includes custom computer programming

services, prepackaged goftware and computer integrated design --
adjusted for inflation -- increased ten fold, last year totalling

over $50 billion. This represents growth as a percentage of
Gross D-mestic Precduct (GDP) from 0.08 percent in 1977 tc more
than 0.6 percent in 1992.

As a source of jobs, the software industry has enjoyed
growth comparable to its growth in revenues, with approximately
421,000 people now employed by the industry.

As a source of value added to GDP -- $36.7 billion last year
-- the U.S. computer software industry now contributes more to
our eccnomy than all but five manufacturing industry groups:
motor vehicles and equipment; aircraft and parts; drugs;
electronic components; and miscellaneous plastic products.

From 1982 to 1990, the industry grew at a real annual rate
of 16.4 percent, surpassing the growth rate of any other
industry. Within the core software industries, the prepackaged
software industry, the industry sector which includes BSA
members, has been growing the most rapidly.

The industry study was also able to document that the
computer software industry is contributing to the economic life

1
by

The study commissioned by BSA was prepared by S i
and Harold Furchtgott-Roth of Economistg, gnc. Y Stephen Siwek
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of every state in the nation. According to the 1987 Census of
Services Industries, at least one establishment engaged in
prepackaged software was located in 49 of the 50 states. 1In
1987, revenue exceeded $100 million in fifteen states and in
eight states exceeded $1 billion. And, since the 13987 census,
software industry revenue has grown by more than 50 percent.

Finally, BSA’s study provides a startling picture of the
industry’s success in the international marketplace as well. The
U.S. Department of Commerce's 1993 Indugtrial Outlook estimates
that U.S. vendors hold 75 percent of the world prepackaged
software market. Data indicate that in 1991 U.S. software
companies recouped approximately S0 percent of their total
revenues from foreign sales. These statistics would probably be
even more impressive if software sales of hardware vendors such
as IBM and Digital Equipment Corp. were included.

As impressive as these statistics may be, the software
industry’s role in the overall competitiveness of U.S. industry
is even greater than its revenues, employment levels and world
market share suggest. This is because the industry has an
extremely important impact on the competitiveness of other U.S.
industries. Software is characterized by rapid technological
innovation. This innovation has improved the competitiveness of
"downstream" U.S. industries which utilize software products to
make themselves more innovative and competitive. Because the
United States is the source of most of the world’s software, U.S.
companies are likely to enjoy the benefits of software innovation

" earlier than their foreign ¢ompetitors, thereby giwing them an = ____ __ .

advantage over foreign-based rivals in these "downstream"
industries.

Clearly, the most significant challenge facing the U.S.
software industry is to maintain its rate of growth and its
worldwide market. Software piracy and the denial of access to
foreign markets are two of the most critical problems confronting
the industry in its effort to maintain its future
competitiveness. Worldwide losses due to software piracy are
estimated to be about $12 billion annually. For every dollar of
sales abroad, the industry loses between fifty cents {(50¢) and
seventy-five (75¢) due to piracy. As world leaders, U.S.
companies suffer the brunt of these losses.

In a recent Special 301 filing submitted to the United
States Trade Representative (USTR) by the International
Intellectual Property Alliance (IIPA)- BSA is a member of IIPA
and actively participated in the filing - U.S. trade losses of
$4.63 billion in 1992 were attributed to deficiencies in the
copyright rngimes of the twenty-eight "problem" countries
identified in IIPA's submission. Of this $4.63 billion, almost
half - about $2.2 billion - were trade losses suffered by U.S.
computer software companies.

In BSA's view, the Special 301 provisions of the Omnibus
Trade and Competitiveness Act of 1988 constitute the single most
effective mechanism the United States now holds to secure strong
copyright protection for computer software, and open markets for
U.S. software companies. As stated, in its recent Special 301
filing with USTR, the IIPA identified 28 countries where there is
inadequate intellectual property protection. BSA member ]
companies have experienced particularly widespread problems in
The Republic of Korea, Spain, Taiwan, The People’s Republic of
China, Thailand, Poland and Russia. Of these countries, Korea,
Taiwan, and Spain have the highest rates of piracy and
particularly ineffective intellectual property protection
mechanisms. Below is a brief summary of the problems the U.S.
software industry faces in these different countries:
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Koxea. In The Republic of Korea, software piracy in 1992
was 88 percent, with U.S. software publishers losing more than
$315 million. Additional procedural remedies to authorize
explicitly ex parte searches in civil cases as a means of
preserving evidence, significant increases in penalties, and
other statutory changes are necessary to combat widespread piracy
in Korea.

Spain. In Spain, 90 percent of : 1 software in use is
pirated, representing a loss of more than $336 to U.S. publishers
in 1992. During the past year in Spain, it has become
increasingly difficult for software companies to bring
enforcement actions against Spanish companies engaged in piracy.
Spanish courts have repeatedly denied copyright holders the
opportunity to conduct ex parte searches and seizures in civil
lawsuits, even when there is compelling evidence of piracy.
Recently, this disturbing trend has seemed to extend to criminal
cases, as well, These decisions reflect a continuing weakness in
the Spanish copyright and civil procedure laws. While Spain was
recommended by the IIPA for inclusion in the "Watch List"
category in 1993, the high rate of piracy and the U.S. software
industry’s continuing inability to bring effective enforcement
actions make it a priority for the industry.

. In Taiwan, losses to U.S. companies are now
exceeding $585 million annually. Additional enforcement
procedures are needed in Taiwan to combat the export of
counterfeit products, organizational end-user and dealer software
piracy.

Thailand. Explicit statutory protection for software still
does not exist in Thailand, so counterfeit and pirated products
fiourish in Thailand. The piracy rate is 99 percent, and annual
losses to the U.S. software industry are estimated at $49
million.

Poland. The Polish Government has failed to pass copyrigbt
protection laws for software which has led to a piracy rate in
excess of 90 percent and a $100 million annual loss tc the U.S.
softwere publishing industry.

People’s Republic of China (PRC). Piracy in the PRC

continues despite the fact that in the fall of last year, the PRC
joined the Berne Convention and promulgated regulations designed
to afford foreign works the same level of protection mandated by
Berne. The estimate of losses due to piracy of U.S. software
continues at $225 million in 1992. Effective copyright
enforcement is urgently needed in the PRC.

Ruggia. 1In Russia, the piracy rate exceeds 90 percent and
losses in 1992 are estimated at $100 million. U.S. software
developers are prepared to invest considerable sums in local
development and marketing in Russia but will not do so without
clear legal protection and strong action to enforce the law by
Russian enforcement authorities.

In conclusion, the U.S. gsoftware industry is one of
America’s most competitive industries. The industry has
experienced phenomenal growth in the last decade and certainly
has the potential for comparable growth in the next decade.
Moreover, the industry'’'s potential to enhance the competitiveness
of "downstream® U.S. industries is substantial.

However, whenever one nation possesses the market share now
enjoyed by the U.S. computer software industry, there will be
constant efforts to erode that lead by its trading partners.
Such is the nature of competition. So long as that competition
ig fair we cannot complain. However, because software programs
selling for hundreds or thousands of dollars may be copied
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electronically in seconds with a few key strokes on a personal
computer, there inevitably will be a tendency for many to try to
steal instead of buy our products. To the extent that national
legal systems permit unauthorized copying or fail to provide us
with effective means of enforcement of our intellectual property
rights, the competitive promise of this industry will never fully
be recognized.

Because the U.S. software industry holds 75 percent of the
world prepackaged software market, U.S. software publishers now
bear the brunt of revenue losses attributable to piracy, a factor
that has a significant adverse impact on our industry’s ability
to funnel money back into research and development that would
further enhance ocur ability to compete in the future. Acting
alone, our industry will never bring illegal copying under
control. The continued assistance of the Congress and the
various trade and intellectual property-related agencies of the
U.S. Government will be required to ensure fair trade.

Special 301 and the continuing efforts of USTR are critical
to the continued success of the U.S. software industry. BSA and
its members appreciate the commitment USTR has demonstrated to
protecting the interests of American software publishers and the
attention that is being devoted by this Subcommittee to the
interests of the U.S. software and other intellectual property-
related industries. We -2 fortunate to have this support and

look forward to working h USTR and the Congress to assure that
the full promise of the U... computer software industry will be
fulfilled.

STATEMENT OF CONE MiLLS CORP.
INTRODUCTION

Senator Baucus and the Senate Finance Committee are to be commended for their
efforts to put an end to the piracy of U.S. patented, trademark, and copyrighted
goods. The magnitude of this problem and its adverse effects upon U.S. industry is
enormous. Unfortunately, it is often overlooked, and the interests of U.S. manufac-
::imés at}re sacrificed for other concerns in trade negotiations, both bilateral and mul-

ateral.

. The hearings on Special 301 are timely and needed. They should signal a renewed
interest and dedication on the part of the Congress to ensure that intellectual prop-
erty rights are given top priority throughout the U.S. government in all aspects of
its trade ne%otiations and dealings with foreign countries.

Cone Mills Corporation (Cone Mills) is concerned about the growingl piracy of
eopynﬁhted textile fabric desiFns. Currently, there are no effective remedies to pre-
vent the “knock-off” of textile fabric designs in the international marketplace.

_The countries of Pakistan and Korea are especially guilty of failing to protect the
rights of U.S. textile manufacturers in their fabric designs. Cone Mills urges this
committee to use all of its persuasive efforts with the USTR and the Clinton Admin-
istration to identify Pakistan as a named country subject to initiation of a Special
301 investigation.

Pakistan should be named under Special 301 because of its onerous and egregious
acts, policies, and practices concerning protection of copyrighted textile designs.
These acts, policies, and practices have a great adverse impact on textile manufac-
turers in the United States. The comments also address the practices of comnpanies
in Korea relating to the piracy of copyrighted textile fabric designs.

CONE MILLS CORPORATION

Cone Mills, founded in 1891, is a major textile manufacturer and producer with
headquarters in Greensboro, North Carolina. Cone Mills has over 7, employees
with plants located in North Carolina, South Carolina, and Mississippi. Cone Mills
is the largest producer of denim fabrics in the world and is the largest printer of
home furnishings fabrics in the United States. Net sales were $633 million in 1991
and $705 million in 1992. It operates in two business segments: apparel fabrics and
home furnishings products, representing 72% and 28%, respectively, of 1991 sales.
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All manufacturing is performed in the United States, with sales and marketing ac-

tivities conducted through a worldwide distribution network. It is the largest domes-

tic exporter of denims and is a major exporter of printed home furnishings fabrics,

mthst:dulllli 1991 export sales of $92 million. First quarter 1993 export sales were
. on.

Cone Mills services the home furnishings markets through three divisions: Car-
lisle Finishing Company, John Wolf Decorative Fabrics, and Olympic Products Com-
%axgy. Carlisle is the larsest commission printer of decorative home fabrics in the

nited States and provides custom printing services to leading home furnishings
stylists and distributors. John Wolf is one of the country’s leading designers and
marketers of opnnted and solid woven fabrics for use in upholstery, draperies and
bedspreads. Olympic is a diversified producer of polyurethane foam and related
pr?i%t_lcts used 1n upholstered furniture, mattresses, quilted bedspreads and carpet
padding.

Cone Mills utilizes its styling and development expertise and management depth
and experience, in combination with its versatile manufacturing facilities and tech-
nical capabilities, to compete effectively in its worldwide markets. It has made sig-
nificant capital investments to be competitive internationally. Its financial strate?'
is to enhance and accelerate programs in denim and home furnishings to take ad-
vantage of domestic and international growth opportunities.

Printed home fabric patterns are the result of extensive artistic and creative ef-
fort, manufacturing tec| nology, and product marketing and development. Cone Mills
receives input from its worldwide sales organization with regard to new ideas and
products that will be successful in various international markets.

A print fabric design has value and represents many man hours of effort and a
signi%cant capital investment. Its value increases if the print design is successful
and is in demand in the international marketplace. To protect the print design, it
is r:lutinely copyrighted. Any duplication is prohibited without an express license or
royalty.

PAKISTAN SHOULD BE DESIGNATED A PRIORITY COUNTRY UNDER SPECIAL 301

The acts, policies, and practices of Pakistan permit and encourage the thievery
of unique textile fabric designs. These designs are copyrighted and protected under
US. copyr(i!ght laws and international rules which recognize U.S. copyrights. In the
textile trade, this thievery is called a “knock-off” of an original design. A “knock-
off” is a theft of the design, its reproduction and printing on fabric.

The knock-off, i.e. piracy, of copyrighted textile fabric designs is a standard busi-
ness practice in Pakistan and germeates all aspects of its textile industry. Paki-
stan’s producers of decorative fabrics are able to obtain samples of U.S. manufactur-
ers’ textile designs in numerous ways: customers in other countries provide manu-
facturers with samples; manufacturers representatives of Pakistani companies at-
tend international trade shows and obtain samgles; or, companies use third parties
to buy small lots which are then reproduced and manufactured in direct competition
with the original copyrighted design.

There is no protection in Pakistan for U.S. manufacturers against these practices.
Pakistan's copyright laws are ineffectual and provide no remedy for this practice.
The government has no means of protecting or enforcing legitimate intellectual
property rights and does not attempt to do so. There is no mechanism to enforce

ropert¥ rights and prevent designs from being stolen and then exported throughout
he world in direct competition with the original design.

Unless forced to do 8o, Pakistan will not change its practices. It should be named
under Special 301 and subject to a Special 301 investigation. This, along with other
external pressures, is the only way to begin to reverse current practices and policies
which totally ignore intellectual property rights.

Pakistan engages in a systematic pattern of wrongdo'mg, not only with regard to
protection of intellectual property rights for textile fabric designs, but in other ac-
tivities relating to textiles.

In its relationships with the United States, Pakistan has consistently violated
quota arrangements, and is now the subject of chargeback actions. The chargebacks
are a result of transshipment of Pakistani textiles through other countries to avoid
quota restrictions on direct imports from Pakistan. The U.S. Customs Service has
said n?' investigators found that more than 1.16 million bed-sheet sets were im-
fnroper y identified as having been manufactured in several other countries, includ-

g Sri Lanka, Bangladesh, and the United Arab Emirates. The value of the trans-
shipmenis is more than $16 million. Pakistan earlier had its quota for cotton-towel
exports to the United States reduced ‘n response to its illegal transshipments of

those goods.
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These alleged violations of quotas come at a time in which the United States and

Pakistan have just completed a new two-year textile-apparel bilateral agreement.
The agreement provides for an annual six to seven percent growth rate for U.S. im-
port quotas during 1992 and again in 1993. In addition, the categories for the types
of exports have been merged to provide more flexibilit for Pakistani shipments.
. Cone Mills has first-hand knowledge of the knock-off of ooginghted textile designs
in Pakistan. Cone Mills sells its fabrics in Egypt and Abu Dhabi. Pakistani compa-
nies have obtained samples of these designs and reproduced them on cheaper fabric
and sold them in competition with the original copyrighted design. No attempt is
made to disguise the copy.

Such action is done with impunity. Cone Mills has in its possession the pirated
goods. It knows the company in Pakistan responsible for the theft. However, it has
no recourse against this company,

This situation, including the pirated goods, has been brought to the attention of
the Pakistani iovemment. To date, no action has been taken against the rc _onsible
company. Nor has Cone Mills been compensated for its damages.

e costs to Cone Mills are both direct and indirect. Direct costs are a loss of cur-
rent and future sales in the markets for which the products are being sold. This
is substantiated in review of sales activity prior to, during, and after the knock-offs
occurred. The decline in sale is only one evidence of damage. Other damages include
a loss of market share for sales of other goods, and the cost of maintaining its sales
force and presence in the countries for which the infringer competes. In addition,
there are indirect costs. For every successful design, there are many which are not
successful. However, Cone must make an initial investment in a range of designs,
produce the fabric, and make it available for sale. For designs which are not suc-
cessful, Cone is required to absorb these costs. The cost of unsuccessful designs
must be factored into marketing and sales costs associated with sale of the copiu
righted designs. Infringing companies do not have these costs since they only
produce successful designs.

The Pakistan knock-off has a direct adverse impact on U.S. products. U.S. prod-
ucts cannot compete inst knock-offs. U.S. products have the overhead of the
original fabric desiix, & us they are generally printed on higher quality fabric than
the knock-off. Knock-offs are able to sell for approximately half the cost of U.S. fab-
ric designs. They therefore drive U.S. products from the marketplace. The experi-
ence of Cone is not an isolated incident. It is a reflection of a pattern of busincss
that costs American manufacturers’ markets, and, ultimately, American jobs.

KOREAN PRACTICES

Cone Mills has direct knowledge of unauthorized copying of copyrighted textile
fabric designs in Korea. The practice is not limited to small, isolated producers. The
company responsible for copying Cone Mills’ copyrighted fabric design is one of the
largest industrial conglomerates in Korea. The practice involves “contract” printing
for other parties. In 8o doing, no effort is made to verify the ownership of the design.
To date, the Korean government has not taken action against these practices. A co-
ordinated enforcement approach among the various branches of the Korean govern-
ment needs to be undertaken.

NEED FOR A PRIVATE REMEDY

The practices of Pakistan and Korea underscore the need to establish a private
remedy for companies who are the victims of the theft of their intellectual property.
Siexd 301 is a government to government remedy. It highlights the difficulties
which U.S. manufacturers face. It forces trade policy makers to take intellectual
property violations into consideration as part of trade negotiations with offending
countries and pressures these countries to revise their intellectual property regimes.
However, it does nothing to help companies recover lost profits, lost markets, and
lost business opportunities which occur from the theft of their products.

Therefore, Cone suggests that the Congress consider a private remedy for compa-
nies which are the victims of infringement of intellectual property rights. U.S. man-
ufacturers with evidence of copyright infringement or other intellectual property vio-
lations should have an opportunity to raise their concerns and present evidence be-
fore a U.S. tribunal. If allegations are proven correct, victims should be compensated
from penalties imposed upon the offending parties.

Cone Mills would like to have the opportunity to develop this concept in more de-
tail with the Finance Committee and the Committee’s professional international
trade staff. There is clearly a need for the creation of a private remedy which is
more targeted and less broad-based than the Special 301 process.
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CONCLUSION

In conclusion, piracy of textile fabric designs is a major concern for Cone Mills.
Pakistan and rea require sPecxal attention. Pakistan condones a systematic pi-
racy of textile fabric designs. It permits egregious acts and practices {y its textile
producers which adversely impact upon U.S. manufacturers. Remedies for U.S. man-
ufacturers are non-existent in Pakistan, and there is no enforcement in situations
where there is a known infringement. Pakistan should be identified as a named
country under Special 301 and subject to a Special 301 investigation. Textile compa-
nies in Korea are also engaged in knowingly copying copyrighted textile designs.
Korea does not irovide adequate and effective protection for textile fabric designs
and 8 10uld be subject to scrutiny under Special 301.

STATEMENT OF THE NINTENDO OF AMERICA, U.S. VIDEO GAME INDUSTRY

This statement on Special 301 is presented for the record on
behalf of Nintendo of America Inc. ("NOA"), over 70 independent
U.S. licensees and developers which create, market and sell video
games for the Nintendo video game systems and several film and
character companies which 1license their properties for use in
Nintendo video game systems (the "NOA video game industry"). 1In
this statement, we focus on Absolute Entertainment, Inc.
("Absolute"), Upper Saddle River, New Jersey, a typical U.S.
developer and licensee/publisher of video games for the Nintendo
video game systems. We appreciate the opportunity to present our
comments.

Introduction

We strongly support the aggressive enforcement of Special 301
by the United States Trade Representative ("USTR"). We do so
because inadequacies in the international ©protection of
intellectual property rights is a problem that cannot be resolved
by private enterprise.

This statement describes the impact that copyright piracy and
trademark counterfeiting have on our video game industry. The NOA
video game industry filed Special 301 Comments on February 12, 1993
concerning eleven countries. (Attached as Exhibit 1 is a list of
the licensees/developers and the film and character licensors.)
However, this statement concentrates on the four countries, Taiwan,
Venezuela, Korea, and Mexico, in which intellectual property
problems are the most damaging to our industry and in each of which
we most need USTR assistance.

The inadequate protection of intellectual property rights in
these countries requires intervention by the U.S. government.
Private parties cannot force the Taiwanese government to comply
with the June 5, 1992, Understanding in which it promised to stop
the export of infringing video games from Taiwan, the principal
source of such pirated games throughout the world, nor to enact'the
Bilateral Copyright Agreement between the United States and Taiwan
in the form to which it was agreed in 1989. Private enterprise
cannot fix Venezuela's trademark registration system in which NOA's
application for the "Nintendo" trademark registration has been
pending since 1988 and is unlikely to issue for several more years,
or stop a pirate which calls itself "Nintendo de Venezuela" and
which sells more pirated video game products than the legitimate
video game products sold by authorized distributors in Venezuela.

Similarly, in Korea, private enterprise cannot cleanse the
Korean marketplace, which is saturated with pirated video games,
and cannot stop Korea from continuing to import and export
substantial quantities of pirated video games. Alsc, private
efforts cannot fix Mexico's trademark registration system which
affords little or no protection to the owners of famous trademarks
or solve the problems in that country's intellectual property
system which permit rampant trademark and copyright video game
piracy.
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Development of Absolute Entertainment
and the NOA U.8. Video Game Industry

Absolute Entertainment is an independent American-owned and
managed video game software developer and licensee/publisher. (The
two terms which are used interchangeably in the statement describe
a video game company that markets and sells video games.) Since
its beginnings in a Midland Park, New Jersey, basement office in
1986, with only four employees, the company has grown to the point
that last month Absgsolute moved into a 14,000 square foot facility
in Upper Saddle River and hopes to complete an initial public
offering ("IPO™) within the next 30 days. Absolute believes that
this IPO will provide a firm foundation for continued growth.
Absolute currently employs 55 people, approximately twice the
number of employees with Absolute at the beginning of 1992,
including workers in the states of New Jersey, Pennsylvania, New
York and cCalifornia. 1In a depressed New Jersey economy, Absolute
is a non-polluting, high-technology company providing high paying,
highly skilled jobs to creative and technical personnel as well as
marketing, sales, public relations, financial and support staff.
Its products are the creations of its imagination.

Absolute Entertainment began as a developer and licensee of
Atari-compatible Video Games. While it continues to create game
software for other hardware systems, Absolute did not really start
to grow until it began developing games for the "Nintendo
Entertainment System" ("NES"). Absolute's success has been tied to
the phenomenal acceptance by the American public of Nintendo
hardware systems, which are now in 40% of Anerican homes. Indeed,
since Absolute began developing Nintendo-compatible video game
products, its revenues have grown six-fold from approximately $2
million in the 1988 base year to approximately $12 million in 1992.
Today, Absolute has grown to the point that it is also a licensee/
publisher of some of the video games it creates and, thus, it both
creates and sells video games.

Absolute Entertainment is now the largest developer of
Nintendo-compatible software in the U.S. One of its products,
"Super Battle Tank: War In The Gulf," first published under the
Absolute Entertainment brand name in June 1992 has been a best
seller. 1Its products have earned hundreds of millions of dollars
in retail sales in markets around the country and the globe.
Absolute's staff includes some of the best known names in video
game design and it has more than 10 new home video games currently
under development. Absolute's most valuable assets are its
employees, its intellectual property and the copyrights and
trademarks that protect its intellectual property.

The NES consists of a hardware unit comprised of a
microprocessor and other components. This console operates video
game software stored in semiconductor memory chips. The memory
chips are mounted on printed circuit boards and housed in separate
plastic game cartridges. The NES console is connected to a
television set, which displays the game, and to hand-operated
controllers, light-sensitive toy guns and other peripherals, which
are used to control the game being played. A very popular hand-
held unit, called the "Game Boy," and an advanced "Super Nintendo
Entertainment System" ("Super NES") console are also available.

There are a growing number of independent U.S.-based software
licensees and developers -~- currently approximately 175 -- which
create 80% of the game titles for use with the three Nintendo
hardware systems and 70% of the sales of such video games.
Nintendo of America licenses these products, but the copyrights are
owned by the individual companies which create or publish the
games. The marketing and ultimate success or failure of a
particular game are the responsibility of the individual companies
which own the copyrights. Licensees and developers make a strong
economic contribution to the United States. For example, the 67
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independent U.S. licensees/develcpers which supported the Special
301 Comments employ about 2,000 persons and had wholesale video
game sales of about $780 million for 1992. If data were available
on all of the independent licensees/developers, it would show an
even greater economic contribution to the United States, perhaps as
much as two to three times as much.

In addition to the creation, development and marketing of
video games by its licensees and developers, NOA has also initiated
a program by which licensees manufacture certain video games in the
United States. About one million video games were manufactured in
the United States in 1992 by these licensees. As more licensees
manufacture games, the benefits to both the local and national
aconomies will grow in terms of employment, income and spending.

It comes as a surprise to some, but video games are a multi-
billion dollar a year industry. Indeed, video games are the single
largest category in retail toy sales. The retail value of the
video game products sold by NOA and its licensees in the United
States in 1992 is estimated to be about $4.3 billion. Video game
sales are as large as the PC-based business software industry and
several times Jlarger than sales of the PC-based video game

industry.

The U.S. video game industry is composed of firms that design,
develop, license, distribute and sell home video games, and
companies that license popular trademarks and/or characters for use
in those video games. Just like most business software companies,
the majority of video game companies are small, yet this is an
industry that produces many billions of dollars in taxable revenue
each year. Our companies are young, entrepreneurial, growing, and
when they corbine hard work with technical and creative innovation,

profitable!

When a counterfeit game is sold in lieu of a legitimate game,
companies like Absolute Entertainment suffer substantial losses.
In addition, such sales cause losses to NOA, a Washington state-
based company with about 1,400 employees. They also cause losses
to the many film and character licensors which 1license their
properties for use in the video games. For example, Absolute
Entertainment is a developer and publisher of a video game based on
"Star Trek: The Next Generation"; that property is licensed from
Paramount Pictures. Infringement of that game causes losses to
Paramount as well as to Absolute.

To understand the adverse economic impact of video game piracy
on licensees and developers, one must understand the realities of
the video game industry. There are several economic fundamentals.
First, legitimate video games are expensive to develop and
produce ~-- it costs $75,000 to $500,000 to develop and bring to
market a new video game, excluding the cost of manufacturing. Also
not included in that cost are the expenditures to obtain the right
to use the properties of the film and character licensors which are
present in about 25% of the NOA video games.

Second, video games have a very short average shelf life of
three to twelve months. When a video game's popularity fades, as
with a hit audio recording, the licensee bears the loss of unsold

video games.

Third, many licensees make about half of their sales in the
United States and the other half in foreign markets.

Fourth, the most severe impact in terms of job losses is on
developers, because development of video games is an extremely
labor-intensive undertaking utilizing highly skilled, highly
compensated employees. Lost sales reduce profits and consequently

employment.
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Unfortunately, piracy preempts legitiwmate video game sales in
foreign markets before U.S. licensees can introduce the authentic
product. This occurs all too often as a result of the infringers
purchasing a copy of the authentic product in, for example, the
United States and then copying it for resale in Europe. This has
happened to all too many licensees. Moreover, it should be noted
that few licensees do business in much of Latin America or in Asia,
outside of Japan, because the pirates have virtually taken over

many of these markets.

Thus, as you can see, piracy places developers and licensees
at great risk. Also, the most popular games, the ones most likely
to be copied, provide the revenue necessary to finance new ganes
and sustain less popular ones. Thus, piracy results in a loss of
development funds and can rob companies of the capital needed to
maintain themselves and to create new video game softwara.

Turning to the four countries in which video game piracy has
been most rampant, the problems in those countries and the urgent
need for the U.S. NOA video game industry for assistance from USTR
under Special 301 are described below.

Taiwan

Last year, our industry filed Special 301 comments requesting
that Taiwan be designated as a Priority Foreign Country because it
was the predominant source of pirated video gawes sold throughout
the world. USTR made such a designation and initiated an
investigation of Taiwan. The investigation was terminated on the
basis of a June 5th, 1992, Understanding that obligated Taiwan to
implement an effective export monitoring system to prevent the
exportation of infringinqg video games and the enactment of the
Bilateral Copyright Agreement which had been agreed to in 1989.

Taiwan has, however, breached the Understanding. For example,
it has refused to protect Nintendo of America's U.S. copyrights by
stopping exports of piratical video games and it has not enacted
the Bilateral Copyright Agreement in the form agreed to in 1989.
In short, Taiwan has failed to honor the Understanding.

The USTR's
at page 251 details the lack of several key elements

in the export licensing system, including an effective detection
infrastructure, realistic administrative procedures and clear
written guidelines regarding investigatlon of suspected producers
of infringing software. As a result of these inadequacies and
Taiwan's total failure to agree to prevent export of video ganes
that infringe NOA's U.S. copyrights, Taiwan continues to export
throughout the world substantial quantities of pirated copies of
video games.

In the February 1993 Comments under Special 301 by our
industry, we recommended immediate retaliation against Taiwan.
While there have been consultations between the American Institute
in Taiwan and the Coordination Council for North American Affairs,
Taiwan continues to refuse to prevent the export of video games
that infringe NOA's U.S. copyrights. Consequently, we see no
alternative but retaliatory action against Taiwan. Without
retaliation, we fear that our industry's efforts to expand and
penetrate overseas markets will be undermined and that pirated
video games made in Taiwan will continue to saturate international

markets.

Korea

Pirate video games have virtually saturated the Korean
marketplace. Korea also has the technological capability to
substantially expand its current exports of pirated video games.
Korean video game infringements have already been detected in such
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countries as the U.S., Canada, Mexico and Israel. However, unlike
Taiwan, Korean enforcement officials have conducted a number of
rajids. Also, the Korean government has committed itself to amend
its customs statutes to prevent the import and export of products
that infringe copyrights and trademarks.

We are cautiously optimistic that the Korean government will
continue to make efforts to rid the Korean marketplace of
infringing video games and that enactment of new customs laws will
lead to the reduction of Korean importation and exportation of
infringing video games. However, Korea must consistently enforce
severe criminal penalties against infringers and conduct frequent
raids of manufacturers, exporters, and sellers of infringing video
games if piracy is to be reduced in Korea.

Because Korea's rast promises to reduce copyright piracy and
trademark counterfeiting have not led to any substantial
improvements in Korea, we are requesting that USTR designate Korea
as a Priority Foreign Country so that steps may be taken to correct
intellectual property inadequacies in Korea.

Venegzuela

Venezuela is an example of what can occur when major
inadequacies in a trademark system allow trademark piracy to
flourish.

Applications filed by NOA in 1988 ’ . register its world-famous
trademark "NINTENDO" in Venezuela have not yet been issued. In the
meantime, trademark pirates have filed more than 30 applications
for the mark. As a result, a Venezuelan pirate known as "Nintendo
of Venezuela" is conducting business in Venezuela and other Andean
Pact countries under the Nintendo trademark and passing off as
authentic products its own counterfeit products.

In the last few weeks, the Venezuelan government referred two
proceedings against this pirate which had been pending since 1989
to the Venezuelan courts, where the proceedings will languish for
several years while trademark piracy continues unabated in
Venezuela. our industry understands that this referral to the
courts was unnecessary as well as unjustified. The Venezuelan
government has through this most recent action sent a signal to
trademark pirates that the administrative and legal system in
Venezuela will permit pirates to thrive.

Consequently, we are requesting that USTR designate Venezuela
as a Priority Foreign Country so that efforts may be initiated to
obtain adequate and effective protection in Venezuela for video
game trademarks.

Mexico

Trademark and copyright piracy is rampant in Mexico. The
North American Free Trade Agreement ("NAFTA") may help alleviate
but will not solve this problem. For example, Mexico's recent
amendment of its intellectual property laws in anticipation of the
implementation of NAFTA has not resulted in improvements adequate
to combat current counterfeiting and piracy in Mexico.

Three factors are responsible for the seriousness of the
intellectual property problem in Mexico. First, the trademark
registration system affords little or no protection to the owner of
famous trademarks, permitting third parties, including notorious
Mexican counterfeiters, to register well-known trademarks. Second,
Mexico has been a dumping ground for the importation of piratical
products, including piratical video games. In fact, counterfeit
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imports have virtually saturated the Mexican marketplace. Third,
Mexico has a substantial gray market ivport problem. This problem
is so severe that approximately 50 percent of the Nintendo products
sold in Mexico are smuggled gray market goods.

The pervasiveness of the piracy problem makes it essential for
Mexico to take ijimmediate action. Mexico must address the
deficiencies in its trademark registration system, the most notable
of which are the lack of a process for opposing trademarks and the
failure to prevent the registration of famous trademarks by
trademark pirates. Mexico must also dramatically improve the
penalties for piracy and ensure that those penalties are
systematically enforced. Finally, and perhaps most importantly,
Mexico must quickly act to control the importation of both
counterfeit and gray market products, which are flooding the
Mexican marketplace. only if Mexico institutes an import
monitoring system will there be any hope of reducing the level of
counterfeit activity in the country.

Despite recent changes in its trademark and copyright laws,
Mexico's intellectual property system is inadequate to prevent
increasing counterfeiting and piracy in Mexico. The failure of
Mexican law to provide injunctive relief against infringers and to
institute effective import controls is unacceptable.

congress should not approve NAFTA unless and until Mexico
resolves these serious intellectual property problems. Absent
strong government action by the United States, U.S. holders of
copyrights and trademarks will continue to suffer serious losses in
Mexico.

Conolusion

Enactment and use of the Special 301 provision has well served
U.S. companies which rely on intellectual property rights.
Safequarding intellectual property rights from foreign infringers
should continue to be one of most important trade policy goals of
the United states. It is critical at the beginning of this new
Administration that the USTR send a strong message under Special
301 to those countries whose 1laws and practices foster
counterfeiting and piracy that these acts will not be tolerated by
our government.

Otherwise, the progress that has been made in strengthening
intellectual property rights will be lost. Most importantly,
absent strong worldwide intellectual property protection, American
companies will be unable not only to obtain the rewards for their
creations -- which translate into sales, profits and employment --
but also to finance the development for the next generation of
their products.
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STATEMENT OF THE TEXTILE PRODUCERS AND SUPPLIERS ASSOCIATION

The Textile Producers and Suppliers Association (“TPSA”) submits this written
statement for inclusion in the record of the hearing held by the United States Sen-
ate, Committee on Finance, International Trade Subcommittee, on Special 301 trade
remedy law, held April 19, 1993. TPSA submita this statement to supplement its
submission made to the Off ice of the United States Trade Representative seeking
to have the following countries designated as “priority foreign countries” under the
Trade Act of 1972, as amended: the Republic of Korea; the Republic of China; the
Peoples Republic of China; Singapore; and Pakistan. TPSA’s submission to the
USTR is annexed hereto and incorporated by reference as if fully set fortl.,

Without reiteratinlfkeach of the points set forth in TPSA's submission to the
USTR, TPSA would like to emphasize that the problem of infringement of decorative
fabric designs is, if anything, worsening. This is particularly true as respects in-
fringing conduct in Korea and the Peog es Republic of China. Specifically, the vol-
ume of unauthorized copies of protected fabric designs emanating from these juris-
dictions continues to dir:w without any tangible steps being taken by officials from
such countries to address the problem. Thus, notwithstanding recent promises by
Korean officials, we are unaware of any specific actions that have been imple-
mented, and which will remain place for more than a transitory period of time, that
:lvﬂl systematically address the epecific problem of infringements of decorative fabric

esigns.

In addition, the conduct by Korean and PRC infringers has now grown to the
point where infringing copies of protected works, are more and more frequently en-
tering the U.S. Yet, the owners of U.S. copyrights in the works are helpless in ad-
dressing the problem ai its root—the locale of the infringing party. Moreover, not-
withstanding efforts by TPSA to negotiate directly with known infringers, including
Sunkyong Limited, a leading Korean trading company, and Kabool, a large Korean
pri%tl mill, no success has been achieved in reaching a satisfactory resolution to the
problem.

Accordingly, TPSA urges that the Subcommittee take all steps within its power
to cause the countries identified in TPSA’s submission to the USTR to be designated
as “priority foreign countries” under Section 301, and that such treatment be espe-
ciaily accorded Korea and the Peoples Republic of China.

Attachment.
OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE

IDENTIFICATION OF PRIORITY FOREIGN COUNTRIES UNDER SECTION 182 OF THE
TRADE ACT OF 1972, AS AMENDED

SUBMISSION OF THE TEXTILE PRODUCERS & SUPPLIERS ASSOCIATION CONCERNING ACTS,
PRACTICES AND POLICIES TO BE CONSIDERED WITH RESPECT TO IDENTIFICATION OF
COUNTRIES UNDER SECTION 182 OF THE TRADE ACT OF 1972, AS AMENDED

The Textile Producers & Suppliers Association (“TPSA”) makes this submission in
response to the United States Trade Representative’s uest for Public Comment
concerning acts, practices and policies to be considered with respect to the identifica-
tion of countries under Section 182 of the Trade Act of 1972, as amended (the
“Trade Act”). For the reasons set forth below, TPSA submits that five (5) countries
should be s0 identified. These countries are: the Republic of Korea; the Republic of
China; The Peoples Republic of China; Singapore; and Pakistan. In the experience
of TPSA and its members these countries do not provide effective protection of intel-
lectual property rights, specifically as respects copyrighted textile designs.

BACKGROUND

TPSA is a not-for-profit trade association formed approximately one year ago for
the gpecific purpose of addressing the issue of copyright infringement of printed fab-
ric designs in markets throughout the world. The members of TPSA include the ma-
jority of the decorative print fabric converters in the United States,! and other relat-
ed entities in the textile industry. Because of the rampant piracy of copyrighted fab-
ric designs in foreign jurisdictions, TPSA's members have incurred losses that ag-
gregate into the ions of dollars and are growing. Moreover, in rome instances,

1Print fabric converters develop or acquire artistic designs and then have such designs print-
ed on various types of fabrics, which are then sold for purposes that include home furnishings
such as upholstered furniture, draperies and bedding.
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TPSA’s members are now excluded from cffectively competing in a number of impor-
tant foreign markets.

In several jurisdictions, auch as Australia and Hong Kong, TPSA members have
been able to protect their copyrighted designs through the commencement of private
legal actions. In others juriadictions, however, either local copyright laws, to the ex-
tent they exist, have been deemed inapplicable to printed textile designs or the en-
forcement of local laws has been, at best, lax. Accordingly, in these latter jurisdic-
tions TPSA’s members have been unable adequately to protect their rights through
private causes of action, and these countries should be identified under Section 152
of the Trade Act.

DISCUSSION

Korea

Through its own investigation TPSA has identified a large number of Korean enti-
ties, both trading companies and textile mills, that have engaged in the unauthor-
ized coging and sale of fabrics that are identical in design to the copyrighted fab-
rics sold by TPSA’s members. Such infringing works have been found by TPSA
members in Korea, as well as in third countries, including Australia and the Middle
East. Instances of unlawful cogying have been brought to the attention of TPSA
members by their customers and through direct observation.

The following examples provide a picture of the full range of problems that exist
as the result of copying by Korean persons.

1. During a trip to Seoul, Korea on January 30—February 2, 1993, regresenta-
tives of TPSA, in a one hour period, discovered over thirty examples of direct in-
fringements of TPSA-member owned designs. Such copies were found in local fabric
stores, as well as in Lotte and Midopa, the leading department stores in Seoul. Each
of the copies that was found was printed in Korea. This was known because there
appeared on each piece of fabric the name of the textile mill that made it. Included
were some of the largest mills in Korea, such as, Kabool, Tong Kuk, Pang Him, Tae
Hun, Daei Hong and Moo Gong Hwa. This information, and the identity of the Ko-
rean mills was confirmed by representatives of the Korean Textile Federation (an
umbrella organization for 27 Korean textile associations) and by other private Ko-
rean sources.
The extent of copying that was discovered on this recent visit to Seoul was much
ater than existed three years ago, at which time a trade mission sponsored by
the U.S. Department of Commerce, and which included representatives of companies
.that are now members of TPSA, visited Korea. Durini this earlier trade mission in-
stances of copying were found, but only on a limited basis in the local market, and
it could be determined then only that small local printing mills were engaged in
copying. How, in contrast, unlawful copies are being sold in the leadinﬁ department
stores in Korea, and are bem7 made by the largest Korean textile mills. Moreover,
as described befow, this is no longer just a local Koiean problem. Exports of infring-
ing fabrics are being made from Korea at alarming volumes.

. TPSA's members have seen their sales volumes to the Middle East market drop
precipitously, and in some cases TPSA members have been excluded from selling
their products to this market entirely. By way of examEPle, one year ago one member
was able to sell close to $800,000 of goods to Middle East customers during the an-
nual Heimtex show. This year, this member’s sales to Middle East customers was
$10,000. Other members have reported similar results. The reason for this dramatic
loss of sales is that the infringing goods being made in Korea and exported to the
Middle East are being sold for as much as one-third the price of ihe legitimate

goods.

The fact that Korea is the source of the vast majority of the infringi oods being
exported to the Middle East is based on eye witness accounts of members.
For example, in October 1992 a TPSA member was visiting a customer in Jeddah,
Saudi Arabia. During this visit a person representing himself as an agent of a lead-
ing Korean trading company, without knowing the identity of the member
presented samples of a wide variety of fabric designs, including many that belongeci
to the TPSA member who was present. The sales representative of the Korean com-
pany then expressly stated that he could copy ang design the customer desired.

An equally troublesome situation in Dubai. A TPSA member was making
a sales call to one of its customers trying to obtain a sele for several patterns. The
customer said that he liked the patterns very much, but that he was bu them
for one-third the price from the Korean printer Kabool. The customer then showed
the TPSA member the contract of sale from Kabool to the customer, which had at-
tached to it samples of the infringing fabric.
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Customers in the Middle East of other TPSA members have also presented sam-
ple books provided to them by representatives of Korean firms, all of which con-
tained direct copies of TPSA-member copyrighted works. These saniple books have
been obtained, as have samples of the other infringing works discussed above,

3. Exports of infringing goods have also been made from Korea to Australia. For
example, a customer of one TPSA member in Australia received a Kackage from a
Korean company on a day when the Australian agent for the TPSA member hap-
pened to be at the customer’s offices. The package contained samples of fabrics that
were identical copies of the TPSA member’s copyrighted designs, and were labeled
with the Korean company’s name.

4. Korean made infringing goods are also now beginning to appear in the United
States. For example, in November 1992, a representative of a leading Japanese
trading oqmpral:ay visited two TPSA members offering samples of a newly made Ko-
rean fabric. The se of offering the Korean fabric was to demonstrate its qual-
ity. The second 3A member to whom the fabric was shown, however, became in-
censed because the design that appeared on the fabric was a direct copy of one of
that member’s copyrighted designs. Efforts are being made to resolve this matter
directly with the Japanese trading company, but to date no resolution has been
reached and the representative of the trading company has refused to disclose the
source of the goods other than to state that it is a Korean mill.

.In an effort to address the infringement problems arising in Korea TPSA has had
direct talks with Korean government and industry representatives. These include
meetings with representatives of Korea’s Ministry of Trade and Industry, Ministry
of Culture and Ministry of ForeiFn Affairs, as well as meetin%f with the Korean
Textile Federation and individual Korean companies that are known to have en-
tgjs.ged in copying. Although great concern was voiced by all with whom we met, no

commitment to address the problem of copyright infringement was offered. Cer-
tain officials urged us to recognize the difficulty of the situation, and others, such
as the Ministry of Foreign Affairs, urged that TPSA members should commence
legal actions and make criminal complaints under the Korean Copyright Act to ad-
dress the problem. Whil - TPSA and its members are now contemplating such ac-
tions, information provided by Korea’s Ministry of Culture, which is analogous to
the U.S. Cogg'right Office, and by private counsel in Soeul, makes it unclear wheth-
er any remedy even exists under the Korean Copyright Act for the infringement of
fabric designs. Specifically, the Vice-Director, Copyright Division, of the Ministry of
Culture, Mr. Tae-Hoon Kim, opined that in his view the Korean Copyright Act does
cover fabric designs that are artistic, but he acknowledged that there has never
been a court case in which such a holding was made. In addition, Mr. Kim pointed
out that the governmental agencies responsible for the criminal enforcement of the
copyright laws in Korea, the Ministry of Justice and National Police, are not bound
by inte: pretations of the Ministry of Culture.

The uncertainty of Korean law on this point was confirmed through discussion
with local Korean counsel. It was pointed out that to be successful at all it would
be necessary to educate the Korean judiciary that intellectual property rights gen-
erally should be afforded a high degree of protection, and more particularly that fab-
ric designs are artistic in nature, and not grimarify functional. Moreover, Korean
counsel indicated that in determining whether fabric designs should be treated as
copyrightable, a Korean court, in the absence of any Korean decisions on point, is
likely to look to Japanese law for guidance. We note thet under Japanese law, tex-
tile designs are not treated as copyrightable material.

Thus, although TPSA is seeking to address the problem of copyright infringement
of g‘nnbed fabric designs in Korea directly, the obstacles for effectively doing so are
high. As a result, rampant copying is, if anything, increasing, and the volume of
business being lost by TPSA members is mounting. Certain members have been ef-
fectively precluded from selling in the Korean market, and others have been ex-
cluded from selling in third countries. All the while, the existence of effective rem-
edies is entirely up in the air.

Thus, TPSA submits tiat designation of Korea as a priority country is required.

Republic of China

TPSA has previouely communicated with the USTR regarding infringement prob-
lems in Taiwan, and reported instances of int‘ringementa are continuing. However,
as previously communicated to the USTR, TPSA’s concerns with the status of the
available remedies under the ROC Copyriiht Act are diacrete. For the most part
TPSA is pleased that the new ROC Copyright Act has been adt;pted and that it pro-
vides stringent remedies and affords protection for copyriggted abric designs.

The one area of concern for TPSA 1s what appears to be a “loophole” in the ROC
Copyright Act, pursuant to which a U.S. copyright holder is not able to protect its
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rights in Taiwan if the U.S. person acquired ownership of the copyrighted work from
a creator who is a resident of a country that does not have a bilateral agreement
with Taiwan regarding the enforcement of copyrights. This is an important issue for
TPSA’s members because a number of the designs that are acquired by them (and
copyrighted by them in the U.S.) are from European creators who are residents in
countries, such as France and Switzerland, that do not have bilateral agreements
with Taiwan. Thus, our members are unable to protect their rights in such designs
under the ROC Copyright Act, notwithstanding that such copyright rights are fully
enforceable under U.S. law.

We understand that efforts have already been undertaken by the USTR, through
E:ﬁotiations with the Taiwanese, to cause this “loophole” to be eliminated. Specifi-

, we understand that Taiwanese negotiators have agreed that the “loophole”
should be closed, and have endeavored to have the negotiated agreement with the
U.S. enacted by the Taiwanese legislature. As the result of resistance by the legisla-
ture, however, we understand that there has been no action taken on this’ proposal.
Therefore, notwithstanding the negotiating efforts of USTR to date, Taiwan has not
souhght fit to amend its Copyright Act to give full protection to U.S. owned copy-
rights.

e effect of this continuing “loophole” in Taiwan’s Copyright Act is significant.
One member of TPSA, who had been conducting business in and through Taiwan,
determined that it could no longer do so, and was forced to withdraw from the mar-
ket. Because it could not protect its copyrighted designs, which had been acquired
from non-U.S. artists, this member determined that any other course would have
placed it in the unacceptable position of having its copyrighted designs repeatedly
copied without permission. The lost sales incurred by this member as the direct re-
sult of this situation were in the Taiwan domestic niarket and in third countries
such as Australia.

Another TPSA member has also been harmed by the continuation of the “loop-
hole.” This member recently prosecuted a copyright infringement case in the U.S.
to a successful resolution. During the litigation in the U.S. it was determined that
the source of the infringing goods being sold by the defendant in the U.S. was a
Taiwanese mill, and that the screena used to print the infringing patterns were
owned by the mill and not the U.S. infringer. However, because certain of the pat-
terns in question were acquired by the TPSA member from a French resident, the
mrember could not eﬁ’ecti\('jg]y seek relief against the Taiwese infringer, which is now
able to reproduce the copyrighted design in Taiwan with impunity.

Accordingly, TPSA respectfully submits that it is necessary to designate Taiwan
as a priority foreign country.

Peoples Republic of China

China is beginning to be a very importaat jurisdiction for textile converters be-
cause of the growing volume of printing capacity that is becoming available to U.S.
firtns. Absent the ability to effectively protect copyrighted fabric designs, however,
the ability to use such printing capacity is severely compromised. Indeed, instances
of infringement are already being reported.

More specifically, while TPSA certainly applauds the efforts of the USTR to date
in causing the PRC to become a signatory to the Berne Convention, merely possess-
ing such status does not, and will not, provide any recourse for TPSA menbers to
grobect their copyrighted textile designs in the PRC. Firat, we are advised by the

ommercial cer in the U.S. Embassy in Beijing that Chinese officials do not con-
sider textile designs to be protectable subject matter under the PRC Copyright Act.
Moreover, even assuming such designs were protectable, it is not apparent that
there exists any judicial or administrative mechanism to adjudicate copyright dis-
putes. We understand that it is planned that a National Copyright Administration
will be established, which will create administrative arbitration tribunals to hear in-
fringement claims, but the timing for the creation of this Administration is not cer-
tain. In addition, although a U.S. person may be able to litigate in Chinese courts,
local judges have observed that the PRC court system is not yet ready to handle
copyright infringement claims. Thus, at least for the foreseeable future, no recourse
exists for U.S. owners of copyrights to enforce such rights in the PRC, and owners
of oopyi'lig}llts in fabric designs are completely left without a remedy under the PRC
copyright laws.

or these reasons TPSA submits that the PRC should be designated a priority
country, and through continuing negotiations it should be required that textile de-
signs be protected under the PRC Copyright Act, and that effective mechanisms for
the enforcement of the PRC’s Copyright Act be iniplemented.
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Singapore

Notwithstanding private enforcement efforts by TPSA members to protect their
copyrighted fabric designs in Singapore, a visit by a TPSA member within the last
week revealed that the volume of unlawfully copied goods being offered for sale is
enormous. Over twenty-five examples of infringing goods were obtained in a single
shopping excursion.

e significance of this is that although private actions have been pursued by
TPSA members in Si re, copyright infringement of textile designs continues
unabated. Therefore, submits, efforts must be made by the USTR to obtain
agreements from S'm&apore officials that such infringing conduct will be treated as
a high priority, and that steps will be taken by law enforcement officials that will
serve to deter such piracy.

Such steps are more important now than ever. In a case currently being litigated
by a TPSA member in the Singapore courts, an argument has been raised by the
defendants that fabric designs should not be afforded copyright protection under the
Singapore Copyright Act if (i) the design is capable of registracion as a registered
design in the United Kingdom; (ii) the design is industriall applied; and (iii) the
design is not registered as a registered design in the United Kingdom. The Singa-
pore court has not yet ruled on this Foint of law, but if it adopts the defendants’
argument, the ability of U.S. textile firms adﬁuately to protect their copyrighted
designs in Singapore will be severely undermined.

Pakistan

TPSA members are being repeatedly advised by their customers that the source
of infringing goods found in many markeis is Pakistan. One dramatic example of
this has occurred in Australia where, in the course of a litigation against an Aus-
tralian infringer, a TPSA member learued that the source of the infrin;sini goods
was Pakistan. After successfully resolving that litigation, however, the TPSA mem-
ber had to pursue twelve additioral instance of infringement of the same design,
all emanating from Pakistan.

Notwithstanding Pakistan’s status as a Berne Convention signatory, the ability to
protect ones copyrights from Pakistani infringement under the laws of Pakistan is
non-existent. This fact was acknowledged to TPSA by a Mr. Bajwa during a meeting
on fact was acknowledged to TPSA by a Mr. Bajwa during a meeting on October
26, 1992 at the USTR. Mr. Bajwa stated that if a U.& copyright owner were to pur-
sue a legal course in Pakistan, the copyright owner “will not get anywhere.” Mr.
Bajwa explained that adequate laws to address this problem do not exist. Moreover,
Mr. Bajwa voiced his opinion that copyright protection was not the issue, but rather
that copyright owners could not compete simply because they charged too much for
their products.

Accordingly, without designation of Pakistan as a priority country, and without
the strenuous efforts of the USTR, the problem of copyright infringement of fabric
designs in Pakistan will continue to go unchecked, and the view of Pakistani offi-
cials will remain as cavalier as those expressed by Mr. Bajwa.

CONCLUSION

For the foregoing reasons, the Textile Producers & Suppliers Association respect-
fullg submits that the Republic of Korea, the Republic of china, the Peoples Republic
of China, Singapore, and Pakistan be designated as priority countries under Section
182 of the Trade Act, as countries that, through their acts, practices, and policies,
deny adequate and effective protection of intellectual property rights, and specifi-
cally as respects copyrights for printed fabric designs. :

O

68-842 (120)



