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I. THE ROLE OF FOUNDATIONS IN AMFRICAN LIFE
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I. THE ROLE OF FOUNDATIONS IN AMERICAN LIFE

SUMMARY OF STATEMENT BY MR. IRWIN MILLER

A. The role of foundations as seen by a foundation leader.
1. Poundation facts and accomplishments
(a) FPacts

(1) Poundations constitute 8% 6! total
philanthropy.

(2) Annual foundation giving is $1.5 billion,
or 7 1/2% of the total pssets of foundations.

(3) There are 2,200 foundations, of which
only a few hundred are the standard
setters.

(b) Accomplishments
(1) Pioneering roles, for example support
by foundations for Dr, Jonas Salk and
Dr. Robert Goddard.

(2) Strengthening education and educational
research,

(3) Anticipating social and international
problems.

(4) Supporting development of writers, artists,
and scholars. ’ .

(5) Health, scientific and population research
and programs,

2. Responsibility of Congress and public to examine
foundations

(a) Foundations cperate under public trust.



(b) Foundations inevitably are found to raise
questions, doubt and controversy.

(c) Periodic examination of foundations by Congress
and the public are both good and essential.

Proposed tax on foundations is inconsistent with
purpose of tax exemption.

Proposed mesasures to curb fiscal abuses are good,
and are supported by most foundations.

Proposed limitations on programs are unwise in

that they attempt to elindinate "bad judgment:s" and

in doing so allow for only the most bland kinds of
judgments, and only the most bland kinds of activities,
by foundations. :

The tax amd program limitations act as a signal

to discourage private philanthropy - and thereby
the whole private foundation sector of American

life.

Foundations are in fact accountable to the public
under existing conditions.

(a) Existing law (if fully enforced).

(b) Public disclosure and the press.

(c) Broad-based boards of trustees.

(d) "Market evaluation” by foundation recipients.
(e) Congressional inquiry.

Each individual American citizen ought to feel
and bear the responsibility to give and to act
voluntarily on behalf of the continuing welfare

of his country - and not only in response to the
compulsion of laws.



SUMMARY OF STATEMENT BY DR. HERMAN B, WELLS

I. ‘The Contribution of Foundations

Foundations early and continuously helped higher educa-
tion with funds for scholarships (as more students without
the ability to pay aspired to advanced education), with
funds for facilities and equipment (e.g., the expensive pre-
cision instruments of science), with grants for research
(In this creative period, each nzw idea and each discovery
opened possibilities to scholars who then sought sponsor-
ship of their investigations.), and with support of a great
variety of projects, designed to advance scholarship and
society's interests, Often foundations came to the rescue
when no other support was available, before government
undertook support. In many instanczs (for example, scholar-
ships), colleges and universities would have had to seek
government appropriations -- thus adding to the burden on
the taxpayer -~ had not foundations supplied the support.
The results of the programs, projects and research made
possible by foundations have had beneficial repercussions
far beyond the campus and region and will extend long past
the present time.

II. Detrimental Effect of the Proposed Tax

Taxation of the foundations that can hdave no other
effect than to reduce the funds available to higher educa-
tion is a critical matter because each dollar -- the last
often more than the first -- is important in launching a
project, matching a grant, funding scholarships, etc.
Furthermore, the size of the reduction is no measure of the
potential removed by such an action. At a time of crisis
in financing higher education, even the direction of such
a move is disheartening. The amount that the tax would
yield the Federal Govermnment is relatively minuscule but
its detrimental effect on higher education would be major.
In addition, once the principle of taxing the foundations
is established, there is a strong likelihood that the per-~
centage of reduction will be increased in succeeding years.

A question arises why foundations, which already serve
society, should be taxed so that government can serve
society. Inevitably, the mechanics of the transfer will
involve a cost which need not have been inposed between
the funds and their use in the service of society.

Punishment of the abuses of a few foundations should
not be vis.ted on the many. Legislztion like the
Prohibition Amendment which raises a barrier against a
problem instead of treating the problem merely induces new
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forms of abuse. From my observation it seems to me that
most foundations have an excellent record and that their
staffs have been conscientious in their commitment to the
public interest.

The prohibition against a private foundation engaging
in any activities intended to influence governmental legis-
lation has crucial implications for higher education. Much
of the scholarship undertaken in such fields as business,
education and the social sciences is prompted by a desire
to reduce imperfections. That is, both the fact-finding and
action resulting are contemplated. Otherwise the research
would be an exercise in futility. The most disturbing aspect
of the prohibition is the control it threatens over the
unpopular idea, the investigation of controversial issues
and the concept which is ahead of the times. It is equally
important to society that cancer be cured and that poverty
be eliminated. However, because the first is non-controver-
sial, they would not be treated alike as research subjects
seeking funding.

Foundations are an expressicn of free enterprise., In
their support of higher education they encourage free entex-
prise in ideas. They provide opportunity to the unusual man
and idea. They give vital aid to the small private institu-
tion which lacks qualifications or visibility to attract
government support. They have stimulated private giving to
colleges and universities through such means as challenge
grants. They represent an important expression of the vol-
unteer sector., It is patent that our present store of
knowledge and many of the gains which have improved our
quality of life would have heen unrealizable without the
encouragement and support of foundations,

Institutions with which I am connected receive support
from many foundations, large and small, state, regional and
national. (A range of examples from different types of
institutions, showing the variety of ways in which founda-
tions have assisted higher education to perform its service
to society more effectively, follows in the Statement,)

America's system of higher education is envied by many
institutions abroad because of its multiple sources of sup-
port which ensure independence of thought and action and
freedom from undue influence from any source. The American
foundation is one of the instrumentalities by which our
independence and freedom are maintained.
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STL.W2MENT OF MR. IRWIN MILLER

Mr. Chairman and members of the Committee, in the
time allotted to me this morning, I would like to sketch
a background against which other witnesses will f£ill in
specific detail. As I believe the agenda will indicate,
a number of foundations and beneficiaries of foundations
have coordinated their presentation so that all the major

issues can be discussed and repetititon avoided.

There will be six panels which in turn will cover
(1) the role of foundations in American life, (2) the effect
of the legislation (especially the proposed tax) on founda-
tion beneficiaries, (3) the effect of the tax as seen by
foundations, (4) the effect of the program limitation
(including grants to individuals), (5) the effects of
distribution requirements (including problems raised by
definition of qualifying distributions, and (6) the
restrictive effects on the development of philanthropy and
the operation of foundations (including the effect: of

expenditure responsibility and heavy burdens on trustees).

Whereas these presentations have been coordinated
and consolidated, as was requested by the Committee in
its August 12th prese release, it should be noted that each
witness will be testifying for himself and for the insititution
to which he is ;thached.



1 speak this morning as an individual. But I
am neither a disinterested nor an uninterested witness. To
jidentify myself, I am a businessman who lives in Columbus,
Indiana. Cummine Engine Company, which I sexrve as Chairman
of the Board, created a foundation some fifteen years ago.
Both directly and through the foundation, the Company
normally contributes the full five per cent of its pre-tax
profits. I currently serve as President of its foundation.
I also serve as an officer and director of a foundation created

by my family, and I am a trustee of the Ford Foundation,

In respect to my personal life, my wife and I
have for some years been in the process of qualifying for
the unlimited charitable deduction. Further, we have
raised our five children to believe that a responsible sense
of concern for the well-being of society in which they
live requires that they each contrihute to philanthropy
the full thirty per cent of their income each year. Finally,
it should be noted that I serve as a trustee of a number
of institutions which are often recipients of foundation

grants.

I state all this to show my bias in this matter.

Having done so, I now hope you will hear my opinions. 1In



expressing them, I must note the enormous complexity of the
Foundation Sections of the Bill in my own inexpertise in
legal complexities.

I.
Let me speak first to the American tradition
of private giving and the important place it holds in

our national way of life.

Our country today is unique in that our government,
more than any other in the world, actively encourages
citizens and corporations to concern themselves with the
social problems of the nation and to accept personal
responsibility for constructive change. This encouragement
comes in good part by way of the charitable deduction
allowance, and the laws supporting the establishment and

operation of foundations,

In the face of great current pessimism, I believe
that America will solve its pressing problems of race,
poverty, education, urban congestion, and the like. A
primary reason for such belief is that there exists a
broader and deeper concern about these problems among
the individual men and women of this nation, old and young,

than can b~ found in any other country today.



1f, as individuals, we should shrug cur shouldexs,
decide there is nothing we can do, that it is all someone
else's fault, that “"they" ought to do something about it; if
we:cop out as responsible individuals by blzming government
for not acting, and damn government when it acts and requires
more taxes to pay for the acts, then we will surely go

down the drain,

On the other hand, if each one of us decides he
ought to do what he can in his own situation, in his own
community, and is willing to change his old attitudeu, to
give time and money wherever he can see it will muke a
small difference for the better, then we Americans will very
likely provide to the world a demonstration of national
achievement which will be without pa~allel in history.

The government by its example, now has the
opportunity to encourage such an active acceptance of
responsibility for the welfare of all others by each

citizen,
They have made invaluable contributions to

American society, and they are capable of séill more, They,

however, are not the pivol of American society, nor are

1¢



they omnipotent or without blemish. There is a lack of
adequate knowledge and understanding about their place in

American society.

Let me briefly sketch the dimensions of that place.
Each year; some $16 billion in private wealth is given
for philanthropic purposes., The greatest philanthropist still
is the man in the street, the individual givers who account
for nearly 80 per cent of the total (even exclusive of
bequests). The private foundations provide only about 8 per
cont of total philanthropy. Last year foundations gave
$1.5 billion, or about 7 1/2 per cent of thelr total assets
of some $20 billion.

There are about 22,000 foundations. Most of them
are little more than incorporated channels for giving by
individuals and in assets and influence they account for
quite a small proportion of the field; more than 12,000
foundations, for example, make grants totaling less than
$10,000 a Qear.

Tne potency and significance of private foundations

resides in the few hundred with sufficient skills and

resources to support efforts toward the solution of problems

11



important to American society. They also account for most

of the funds in the field. More than two-thirds of all
foundation assets are held by some 200 of the general purpose
foundations., By and large these are the leaders and standard

setters in the field.

"Tax free" and "tax exempt" are modifiers that have
so commonly come to be used in front of the term foundation
that there is a tendency to overlook their essential philanthropic
nature. The Treasury Department, which ought to have as keen
a sense of the relation between institutions and taxation as
anyone, a few years ago portrayed the role of private philanthropy

and the part played by foundations in these terms:

Private philanthropy plays a special and vital

role in our society. Beyond providing for areas
into which government cannot or should not advance
(such as religion), private philanthropic organiza-
tions can be uniquely qualified to initiate

thought and action, experiment with new and untried
ventures, dissent from prevailing attitudes, and
act quickly and flexibly.

Private foundations have an important part of

this woerk. Available even to those of relatively
raestricted means, they enable individuals or

snall groups to establish new charitable endeavors
and to express their own bents, concerns, and
experience. In doing so, they enrich the pluralism
of our social order. Equally important, because
their funds arxe frequently free of commitment to

12



specific operating programs, they can shift the
focus of their interest and their financial
support from one charitable area to another.

They can, hence, constitute a powerful instrument
for evolution, growth, and improvement in the
shape and direction of charity.

While the prcposals under discussion today are
addressed to private foundations, their impact would be
felt throughout the entire fabric of the voluntary sector of

American life.

One of the philanthropic statesmen of this century,
Abraham Flexner, said the level of a given civilization can
perhaps be measured "by the extent of private initiative,
private responsibility, private organization in all the fields
open to human culture." Certainly the accomplishments of
our society cannot be measured accurately, or as positively,
without taking into account those achievements reached in

whole or in part through foundation support.

Robert Calkins, former President of Brookings,

surmarized foundation achievements as follows:

*Foundations have pioneered and assisted
pioneers, scientists, scholars, and
innovators; they have helped to create and
strengthen colleges, universities, research

13
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lahoratories, research institutions, scientific

and scholarly organizations, welfare and religious
institutions; they have often anticipated social
and international problems and mobilized knowledge
for dealing with them. In doing these things, they
have freed large parts of the world from the curse
of diseases, such as malaria and yellow fever; have
advanced the art of medical care and the treatment
of illness; have provided knowledge for the control
of population and the expansion of food supplies;
have aided the development of emerging nations:
have encouraged educational opportunities for
minority groups, and the establishment of area

and language studies to afford a better under-
standing of other cultures. They have demonstrated
the value of liberal support for basic research

and encouraged large public support; have contributed
importantly to our growing knowledge of physical
and living nature, and of social organization;

have made possible the development of new
scientific instruments for studying the atom, the
cell, the star, and the nature of life itself;

have contributed toward a better understanding

of social behavior and informed social policy;

have helped to clarify the goal of humanistic
scholarship, aided the arts, and Lroadened the
cultural interests and enjoyments of millions of
pecple. . They have also supported the development
of thousands of scientists, scholars, creative
writers, artists, and professional personnel, as
well as leaders for business, government, and
education. They have encouraged informed approaches
to domestic problems, promoted international under-~
standing, and assisted in the secarch for peace.
They have contributed to the international community
of scholarship and learning, and built bridges of
communication and mutual respect.”

But the particular issues at hand cannot be resolved
by a recital of the glories'of foundations. I do not favor,
nor do I think the American public favors, a granting of
perpetual approval to institutions simply on the basis of past

14



lavrels. No matter how unsettling it may be to men and
organizations convinced that they are doing the right thing
in the public interest, it is healthy that ‘he public
periodically examines its institutions to judge whether
they are 3till serving their avowed purposes, to determine
whether anything has gone sour even with our most cherished

practices.

For many institutions this is auch a moment. There
is not only a taxpayers revolt in the air but also, I believe,
fundamental skepticism about many aspects of our public and
private life. Men and women are not only asking where we are
going but also who is in charge. They are concerned, it seems
to me, about whether all the agencies in American life that
are dedicated to public purpose -- governmental and non-govern=
mental -- are really working in the public interest. They are
calling for some sort of aucounting and insisting on

greater accountability.

The proposals related to private foundations seem
to me to raise fundamental questions about the role of the -
privnt; sector in affairs of public concern: 1Is it to be
diminished or encouraged? Do the American people still believe
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in private philanthropy still important to the attainment

of our needs and desires as a pecple? Or have our community
needs and national problems grown so in scale and complexity
that private efforts are basically too puny? Would the funds

davoted to them best be diverted to government use?

II.

There are several reasons these concerns have
coalesced around private foundations. The purposes and
ways of foundations are only vaguely understood. Also,
while foundations are the post peculiarly American manifesta-
tion of the philanthropic impulse, they do not operate as
simply as traditional charity; taking the long view, and
working with professional skill, they have grown more
sophisticated and specialized in their approach to problems
and therefore they are less easy to understand., Further,
they represent relatively large concentrations of wealth, and
bigness in any form stirs suspicion in the American consciousness.
Foundations have also concerned themselves with some of the
prcblems that are deeply troubling our society, and almost
anything one does in these fields is apt to stir passions,
Finally, certain abuses in the field have become apparent,
and questions have been raised about the judgment of foundations
in certain activities.

16



I-11

These hearings constitute an examination of the
obligations of foundations under their contract with American
society. Parenthetically, it should be noted that this
is the first opportunity foundations have had to testify
on a number of the major provisions of this Bill. At bottom,
foundations operate under a public trust agreement. Through
exemption statutes, American society encourages the applica-
tion of private wealth to public purpose. Society must
be assured both that the privilege is not abused and that
the responsibility to deliver a social dividend is met.

In the matter of private foundations, the record
seems abundantly clear that the responsibility has been
discharged. In terms of advances in education, community
life, health, and artistic and cultural resources, the
foundations have returned to society many times over
what society has granted in the form of exemption from
taxation., There is no doubt a point of diminishing return
in this sort of quid pro quo. That point would certainly
be at hand, for example, if foundation assets were growing
at, say, double or triple the growth of the Federal budget
or the Gross National Product. In fact, although
the growth in the absolute numbers of foundations has Scen

17
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striking, the growth in foundation assets is not exceptional
as compared to other sectors. The Treasury's siudies

confirm this.

It is equally important that the income produced
Jy foundation assets flow continuocusly to charitable,
educational and scientific purposes. For the most part
this is so, and passage of certain features of H.R. 13270,
coupled with more systematic enforcement of existing
regulations, would provide the public a guarantee of a

continuing flow.

I11.

Concerning the proposed tax on foundation
income, I will be quite brief, not only because succeeding
witnesses will é:aat it in detail but also because it
strikes me as the most clear-cut of the several difficult

decisions before you with respect to private foundations.

I regard a tax on private foundations as patently
inconsistent with the reason society sanctions foundationa
at all. Wwhatever foundations earn from their principal is -~
by tradition, charter, and law -- intended for distribution
for philanthropic purposes, for the public well-<being. To

18
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reduce these publicly~dedicated funds by any percentage

is to diminish the value to society by just that amount.

The judgment Congress and the public must make is whether,
all things considered, foundations are likely to continue
making valued contributions to American life. If the answer
is yes, then why reduce the contribution? If the answer

i8 no, then more fundamental mensures than a limited tax
are in order. The inference I am forced to draw is that
the proposal to tax foundation income is actually punishment
for presumed wrong-doing by foundations -~ a reaction that

is both unjustified and unwise.

v,

In contrast to the proposed tax, the bill's
measures to curb and prevent fiscal abuses are necessary
to the public interest and vital to the presexrvation of
private philanthropy.

The public official who abuses his poaition
casts shame not only on himself but on all that public
service stands for. Misbehavior in private organizations
and institutions clothed with a public interest is quite
as sordid. Society loathes the charity racket, and abuses
in institutional philanthropy must alﬁo be rooted out. The

19
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Treasury has noted, "the preponderant number of private
foundations perform their functions without tax abuse,”
.but it has been clear for several years that sowme abuses
exist, and even the few are too many. They include the

use of foundations exclusively as tax shelters, the unreason-
able accumulation of foundation income instead of regular
distribution for philanthropic purposes, the use of founda-
tiona for self-dealing and other forms of personal or
business advantage, and the concealment of foundation
activities. Some of these abuses could be curbed by

better enforcement of existing regulations. Others

require additional legislation, and several of the proposals
before you are effectively drafted to that purpose.

Speaking for myself and for the foundations
with which I am associated, I say that both the new measurcs
to curb such abuses and stricter surveillance and enforcement
of existing regulations are long overdue. Many other leading
foundations share this feeling, and have been on record
to that effect. Better enforcement and passage of the
abuse related provisions in the bill will probably have
the effact of sorting out trom the existing thousands of
foundations those that are dedicated to philanthropic

20
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purposes and those that serve themselves rather than society.
They will discourage future establishment ~t foundations
whose donors enjoy tax advantages without a return in

kind to society. At the same time, they will not hobble
existing or prospective rew foundations that conform to

the high ideals of the philanthropic tradition.

v,

But other parts of H.R. 13270 appear to be
aimed not at fiscal abuses but at foundation activities .
The nation's foundations each year make hundreds of thousands
of grants, Not even the most passionate admirers of founda-
tions suppose that some of these actions were not mistakes --
for any number of reasons, ranging from the technical to
the judgmental. What is remarkable to me is that so few
errors occur, given the wide range of fields in
which foundations are active -- from the arts to community
health, from manpower training to population problems,
Nonetheless, neither the noble purpose nor good wo;ka
of the vast majority of foundations exempt them from
criticism and censure for errors when they occur. My own
experience is that foundation trustees and officers are
attentive to such criticism. They do not hide behind
claims to virtue or infallibility.

21
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Society deserxves reasonable protection against
the misfeasance of institutions it has given warrant to
operate in the public interest. It is the responaiﬁility
of Congress to see to the fulfillment of that warranty.
But some of the new proposals, ostensibly designed as air-
tight guarantees of sound judgment by foundations, are so
drawn that they give no added protection over existing
law, and indeed only do injury to the public interest.

One set of propésals, for example, would fence
off private foup@ationa from activity in areas of public
policy. Existihg regulations declare lobbying and partisan
political activity out of bounds, and, while it is not
always easy to draw the line between what is legitimate and
what is not in these matters, there are remarkably few
instances of foundations skating even close to the edge of

the limits now established.

The barriers that the new proposals would erect
could well impair, not improve, the judgment and effective-
ness of private foundations. One on which I can speak with
some ihtimate experience is the effect on foundation boards

of trustees. The penalties proposed for violation of several

22
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of the proposed limitations -- limitations that are necessarily
imprecise -- fall not only on a foundatjon as an institution
but also heavily on individual foundation managers, including
trustees. 7This could drive trustees and foundation officials
into such an excess of caution that even innocent and benign
activities that touch on public policy in such fields as

education and conservation would be deprived of foundation

support.

The proposals may stem in part from a presumed-
new aggressivenese of foundations to assist work in contro-
versial fields and to venture into matters subject to
pending or future legislation. Throughout most of their
history, foundations have at one point or another supported
work considered controversial by some segment of the popula-
tion.

Foundations can inaugurate a teacher pension
system, develop new curricula and teaching techniques,
increase educational salaries and be applauded for all
of these, but then should they suppoit a controversial
educational program such as decentrélization, the reaction
is likely to be, "what are they doing sticking their
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noses into educational policy?" The irony of this
situation needs to be recognized, for if wa are to
legislate away all possibilities for bad or controversial
judgments, at the same time we will be legislating away
all but the most bland kinds of foundation effort.

If foundations were the sole source of aid to the
production of information, ideas, activity and opinion
on matters of public concern, there would be legitimate
reason to consider an exhaustive set of rules governing
such activity. But that is not the case. The work
supported by foundations on public issues is just one input
into a vast marketplace, along with the voices -~
gome tax-exempt, some not -- of individuals, business
enterpriseg, unions, churches, political parties, trade
associations and other organizations, to say nothing of
th: press. To.bar foundations from supporting such work
would be to limit the diversity of activity that has

strengthened our society.

I do not think the government is well advised
to begin making other than the broadest categorical decisions
as to what is "good" and what is "bad.," Experiment
and trial needs to be encouraged, and one "success"

most usually outweighs a dozen failures.

24
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These issues will be discussed in detail by
later witnesses. Suffice it to say now that the legislative
net which has been cast out to catch those judgments alleged
to be bad, controversial or imperious will drag in with
it far more good than bad fish.

VI.

Apart from these and other specific consequences,
some of us feel that the proposed legislation in general
is, quite plainly, a signal that future foundations are not
welcome. These proposals should be scrutinized, therefore,
in the light of whether society would gain or lose from
the establishment of new foundations, some of which might
in time make extraordinary contributions to American life,
just as some foundations formed in the last few decades have
superbly carried forward the tradition of the pioneering

foundations of the late nineteenth and early twentieth centuries.

One may even ask, do some of these proposals
signal the intent of Congress to discourage private
philanthropy in general, particularly in matters that are
also governmental concerns? On the face of it, such a
supposition sounds alarmist, but it is not far-fetched

if one regards the private foundation as an outstanding
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example of the American genius for organization applied

to the age-old philanthropic impulse. Those who regard
foundations as a symbol of private initiative fear that

the erosion of their flexible capability might mark

the firat step in a trend toward general containment and
withering of private initiative as a whole. And that would
be an exorbitant price to pay for the abuses that have
blemished the good name of the private foundation and for
ths offense even some of tﬁa most respected foundations

may have given at one time or another.

VII.

If those parts of the foundation-related proposals
are so detrimental to the benefits society would enjoy
from the continuation of foundation philanthropy, then
how is the public to be assured that the power that
foundatinns represent is not one day applied to mischievious
ends, to political purpose, and in general against the
public interest? To repeat, past performance is reassuring,
but not enough. Nor are good intentions. The public
clearly demands that major institutions affecting the public
well-being be accountable to society, and foundations are

no exception.
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But governmental regulation is not the
sole path to accountability, and a thick web of govern-
mental guidelines and restrictions can impair the very
flexibility And freedom of action that enable foundations
and other voluntary and private philanthropic agencies

to respond to changed conditiongs and ! .aeds.

The basic ingredients of a balanced system
of accountability, it seems to me, are already at hand. For
the government's part, laws to prevﬁnt abuses are already
on the books. That they have not been‘sufficiently enforced
is a defect that some of us are proposing be remedied by a
foundation registration fee earmarked for full and continuing
implementation; it would also apply to the necessary new
abuse-related provisions. Outside the government,
channels of accountability exist, despite the myth that
foundations are untouchable. ILet me cite a few of the

major ones:

The majority of the leading foundations that
account for the preponderant rescurces in the field
recognize large public responsibilities, and many go well
beyond the legislative requirements of reporting and
public disclosure of their activities.
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Furthermore, they have broad-based boards
of trustess -- men and women of unquestioned dedication
to public service and enviable records of judgment and
accomplishment. The presence on the boards of foundations
of such trustees constitutes a powerful assurance that
foundations will act responsibly and will be accountable

in the broadest sense to American society.

Foundations are also open to review by the

press.

Their performance also undergoes continuing "market
evaluation" by academic and community institutions that
cooperate with them. These beneficiaries are more objective
than one might assume. Since foundation funds are rarely
the major support for their ongoing needs, they are
colleaguss of the foundations rather than patrons and
wards, Their collaboration is testimony to the worth of
foundation programs for, in accepting their funds,
they commit to them their own reputations and some of

their own rssources.

Finally, Congress does have and has exercised,

since 1915, the right to inquiry into activities of foundations.
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Altbgether, the full exercise of the governmental
and marketplace channels will insurs that private foundations
are accountable to the public for their behavior and
performance to an extent fully equal to any other part of

the private sector.

VIII.
Despite my preoccupation with the dangexs in
soms of the proposals before you, I want to state my
firm conviction that the scrutiny under which the Congress

and the Treasury have placed foundations has been salutary.

This has been a sobering and significant chapter
in the history of private foundations. It is a vivid
illustration of the principle that even institutions
of great value to society must constantly review their
responsibilities and examine their distant borders to

insure that corrosive incursions are not under way.

I close by urging that you adopt those parts
of the Bill that are directed toward crippling and preventing
abuses, such as self-dealing or inadequate returns to

charity, which undermine the public's trust in private
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foundations, and that you eliminate those measures,

such as the tax and the progxaﬁ limitations, which

would vitiate the capacity of the foundations to continue
their productive sexvice to the American people. ‘

This is a plea not for private privilege or for the
preservation of any single institution, but rather for the
reaffirmation of the responsibility which each 1ndivi&uai
American citizen ought to feel and bear for the continuing
welfare of his country, the responsibility to give and

to act voluntarily, and not only in response to the com- '

pulsion of laws.
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STATEMENT OF DR, HERMAN B WELLS

1 appreciate the opportunity to appea: before
this committee. I appear here in the hope that the
recounting of my experience with foundations will
be useful to the members of the committee as they
consider the provisions of H.R. 13270 relating to
private foundations.

I speak for no one but myself. Nevertheless,

I believe that my views are held generally by
presidents of American colleges and universities and
members of collegiate faculties.

As former President and now Chancellor of Indiana
University, s a current member of the Boards of
Earlham College, Howard University, and Indiana
Institute of Technology, of the Malpas Scholarship
Board of DePauw University and of the Board of Visitors
of Tulane University, I wish to express my profound
concern about the proposed tax on the investment income
of foundations, because 1 believe that a substantial
adverse impact on higher education would result from it.

As you are undoubtedly sware, in the last few
decades higher education has had to respond to the
need for educating as many qualified youth as possible,
for sharing the talents of its academic personnel,
and for facilitating investigation and exper:lmntétion.
Yet, in making this response, colleges and universities
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have inevitably become involved in its consequences.
Scholarships and fellowships, new facilities and equipment,
larger scademic staffs, and special provisions for reseacch,
all had to be secured. Inflation and campus growth have
magnified the problem.

We educators are grateful to Congress for the
role it has played in providing colleges and univer-
sities with the means to respond, But, in candor,
1 must attribute much of the early and continuing
support to the indispensable role of the private
foundations. These foundations have performed a
remarkable service of aid with scholarships and
fellowships, grants to scholars, implementation of
innovative programs, faculty salary supplements, facility
and equipment subsidies, underwriting of conferences,
incentive grants for private giving, encouragement of
comprehensive evaluations and investigations--the
list 18 much too long to detail. Parenthetically, I
would point out that this role has in some measure relieved
taxpayers of the need to support activities that would
otherwise have required tax funds to conduct.

I have included in an appendix to this statement
several representative illustrations of projects with
which I am especially familiar that could not have
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been realized without the support of private found~
ations. The results have had an effect far beyond
the campus and the state involved and will have an
influence long past the present time.

When new knowledge, improved methods and
extended opportunities for our youth are at stake,
there are no ascertainable limits to need. Thereforae,
I find the threat of a reduction by taxation of the
funding available to higher education very disturbing.
I would be concerned even if assured that the taxable
percentage would never be 1ncrenqed -= an unlikely
contingency. Por the deflection of any income,
relatively small though it may be, from its antici-
pated use at higher education's frontiers in this
time of discovery and widening possikilities would
be an ill-afforded move. Morecver, the germinal
small grant has time and again proved so effeétive
that it would be misleading to suppose that a nmil
reduction of funds is of negligible concern to
educators. The approximately $65 million which would
be realized by the proposed tax in the first year are
not critical to the Federal government nor to found-

ations. They are critical to foundation recipients.
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Indeed, the proposition that an organization
wholly devoted to opening new pfaths'und encouraéins
expeﬁmentat:léxi for the ditimu:e benefit of sociefy
has an obligation to support: the 3ovemen: in its
services baars a nagging rasemblance to robbing Peter
to pay Paul, Iranically, . portion of the funds
that might luve been availnblc fot grants would of
necessity be swallowed up by the mechanics involved
in uxation.' | ' '

" There 15 a real crisis in the £1nanc1ng of
higher education, as you are mdoubtedly aware.
It will not be lessened by diminishing the ability
of foundations to contribute to educat::lonal income,
A tax on the foundnr.ions will inevitably have thia '
effect and 1n fuct:, will increase the preuure on
government to provide additional financing.

The motivation for such legi.slnltionA seems to be,
at least in part, a desire to eliminate abuse .of |
privileges heretofore granted foundations. If a few
students cheat on exaininations, ybu would neither |
expect nor desire us to levy & fine on all students,
Rather than duling with the p:oblan, an action of
this sort qu:lte clurly punishes the 1nnoc¢nl: without
providing a dist:lnguilhable dategrent for the 3u11ty.
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Legislation lii:e the Prohibition hundmnt_ which
raises a barrier against a problem instead of
treating the proﬂlm merely induces new forms of
abuse. From my_obyervat:lon 1£ seems to me th; most
foundations have an excellint record and tha; their
staffs have been conscientious in their commitment
to the public interest. |

An abuse that has been often mentioned is the
use of foundations as shelters from taxation, It
has been my e_:_:petieqcc that most rich philanthropists
are very ethicalh in making thelir gifts, caréful always
to seek no improper tax advantage. A single dramatic
exemple will make the point. |

Indiana University has a magnificent rare book
collection which serves not only the imediate |
Univetsj.ty community but scholars from coast to
coast and throughout the world., 1Its core is the
personal collection of the late J. K. Lilly and its
development has been suppott:ed b§ kmerwc annual
grants from the Lilly Endowment. ‘

When Mr. J. K. Lilly made the original gift of
his collection, he 'Lnstmécad the appraiser to make
a very ccmurv#ive lvcludéimi to avloid even a

suspicion of inflated value for tax advantage, The
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material in Appendix A proves conclusively that the
books were transferred at less than half of what
they would have netted at suction, It is interesting
also to note that in his collection there was a

copy of the first printing of the Declaration of
Independence which was given to us with a value
listed at $15,000, The only copy that has come on
the market since then brought $405,000.

Although some reform may in fact be necessary,
it can do more harm than good if it inadvertently
results in deterring or hobbling the American
institution of the foundations, which has contributed
immeasurably to the enhancement of life in America.

There is another aspect of the proposed legislation
which concerns my colleagues and me greatly. 1t is
the absolute prohibition against a private foundation
engaging in any activities intended to influence
any governmental legislation, I believe it likely
that the prohibition was introduced as the result
of two or three projects which raised questions of
improper influence and that it is aimed at preventing
a repetition of such grants, But the wording has
sweeping inplications. Any study, any document, any
project bearing upon a public issue which has a
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foundation subsidy could conceivably be called into
question and very likely would be if its subject
were controversial or its conclusions unpopular,
A foundation-supported conference at Indiana University,
or elsewhere, on a question of public policy could
be deterred from gaining the benefits of a knowledgeable
public official's views, lest his participation be
interpreted as an attempt of the conference organizers
to influence him in a legislative decision. The
Educational Comnission of the States, which receives
a portion of its support from foundations and which
has governors and state legislators among its member-
ship, would surely hesitate henceforth to pursue
one of its main objectives, the preparation of
studies on education for use by state legislatures.
The Carnegie Commission on Higher Education with its
staff of experts and exceptional opportunity to
assemble and report data never before available
would most assuredly not be engaged~in this mammoth
undertaking without an intent of influencing decisions
of govermmental bodies.

The crux of the pfoblem is the interpretation
of "influence," As long as data made available to
public officlals through the activities supﬁorted by
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foundations are generally acceptable, no question

is apt to arise. But let the facts be contra-indicative
of a viewpoint supported by any group or let them
weigh against one side in a controversial issue,
what i{s to prevent that group or side from invoking
the provision against "influence"? It is equally
important to society that cancer be cured and that
poverty be eliminated, However, because the first
in non-controversial and the second controversial,
they would not be treated alike ar research subjects
seeking funding.

I sincerely believe that this prohibition will
not only penalize all foundations for a very few
projects to which objection has been taken but will
in fact discriminate against foundation recipients,
particularly in education, in their freedom to act
and report on matters of public interest. Worse,
it subjects them to the not insubstantisl danger
that a project in the course of its execution may
become liable to penalty through some turn of
events or opinion.

I hope that foundations will always be free
to back new, non-conforming ideas, even though an
idea may seem at the moment heretical, History

teaches us that today's heresy may be tomorrow's
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truth., The earth proved to be round and the moon
accessible from earth, Man-made barriers to discovery
have deterred but never downed forever the progress

of a well-recasoned idea, In the end, as the wise
saying goes, truth will out -~ and we hnvé learned
little 1if, in this late twentieth century, we still
ingist on depriving ourselves of the benefits which

8 later and more acceptant generation will reap from
the ideas evolved in our time.

I have hesrd that there is some concern outside
of the academic community with regard to the influence
which foundetions might have exerted on institutions.
This is raiher puzzling in view of the small portion
of funding that they have supplied to the whole of
any institutional budget, The multi-source funding of
colleges and universities has, in practice, afforded them
freedom of action, thougit and experimentation,

It has been of vital importance to scholars to
have a source of funding for picneer ventures and for
research that may be controversial. Let me cite a case
or two in point that should give pause. When Dr. Robert
H, Goddard began his research into rocketry three decades
or more ago, it was the Daniel and Florence Guggenheim
Foundation which was his sole backer. We have all been
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made aware recently of the dramatic importance of that
initial research.

The freedom which foundations have to move in
advance of popular opinion, to encourage a wide
range of initiative, and to respond rapidly and flex-
ibly to ideas (or, remain “relevant," in the students’
term) is precisely the virtue of private philanthropy
and that freedom must be protected.

It has beern no small function of foundation support
to encourage the unuswal man. In the humanities, a
significant example is readily found in the Guggenheim
grants, directed by an Indiana University graduate,
Many of our leading Indiana University scholars have had
an opportunity to accelerate their development as a result
of Guggenheim grants. The recognition and promotion .
of unusual men and ideas have been one of America‘s

greatest assets.

40



I-35

Although I don't agree with the late Herbert
Hoover that bureasucracy is devoid of any progressive
thought, I believe as he did in free enterprise in
our economy, in the organizaticns of our society and
in the commerce of our ideas, As he said, "Ours is
a voluntary society., The fabric of American life is
woven around our tens of thousands of voluntary
associations, That is, around our churches, our
professional societies, our women's organizations,
our businesses, our labor and farmers' associations --
and not least, our charitable ins._tutions, Thnt‘
is the very nature of American 1ife. The inspirations
of progress spring from these voluntary agencies, not
from bureaucracy, If these voluntary activities
were to be absorbed by govermment bureaus, this
civilization would be over. Something neither
free nor noble would take its place,"

American higher education -~ indeed, America --
owes 8 great debt to private foundations and to the
philanthropists who created them.

As an officer or trustee of educational institutions
which have been the recipfents of foundation aid, I
cannot overemphasize the value it has been to them

to receive the enabling grants, whether large enough
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to elevate the quality of the institutions or merely

the little, extra amount that mesnt the difference

between launching a project and abandoning it when almost
in reach. Moreover, there is no question but what
foundations have played a major role in stimulating private
giving to colleges and universities, The challenge

grant, which is a creative concept originated and used by
foundations, has not only given the many institutions

that have received such grants & new lease on life but has
added a significant dividend in the form of instilling an
understanding of higher education's needs among an appreciable
portion of the private sector, 'In my experience,
individuals and family foundations find pride and satis-
faction in being identified with furthering educational

and cultiral progress. It is in the national interest as
much as in cvery institution's interest that the incentives
to voluntary support of higher education not be lessened,
directly or indirectly, For many small, private colleges
and universities, any dampening of the growth of philanthropic
support would be critical, Because of their size they have
difficulty in gaining the visibility or in meeting the
qualifications necessary to attract goverrment grants.

The role of the private foundations in their support has
therefore been especially viﬁhl; as is 1llustrated in’

the report of Earlham (ollege, attached to this Statement

0

as Appendix E,



I~ 37

In the last five years, my own institution has
received annually an average in excess of $2,5 million
in foundation grants, A variety of foundations, small
and large -- local, regional and national -- and
mmbering nearly one hundred in any single year, have
made these grants, This support has had a determining
role in attracting other private donations, inA
accelerating the training of resesarch scholars, in
encouraging students to seek advenced training who
otherwise would have been unable to, and in enabling
the University to be adequately equipped to accept
many Federal grants for projects furthering national
interests and for training students in professional
fields thought to be insufficiently manned for
national requirements.

To illustrate the range, generating influence and
educational significance of this funding, I shall cite a
few examples from my own institution. Lilly Endowment,
Inc,, an Indianapolis foundation, donated $281,000 for a
program to improve the teaching of American history
in Indiana high schools through refresher courses for
teachers. The 1illy Endowment also made a grant of
$98,500 to our relatively new Program in the Study of
Religion, making it possible among other things for
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us to appoint a scholar in the field of 01d Testament and
to hold a summer insticute cn the teaching of the Bible

as literature in the public secondary schools., The same
Endowment furnished $78,000 for fellowship support of
persons whor2 interest lies in adult education in religious
institu:zions, Further, the Lilly Endowment has provided
substaitial funds for the University to develop & program --
and construct a building to house it -- in the archaeology
and anthropology of Hoosier and midwestern pre-history.

The Kress Foundation with a grant of $50,000 initislly
spurred the development of a graduate program in the history
of art, which then attracted a $300,000 contribution from
the Carnegle Foundation to provide fellowships, 1nstruccors;
resource books and supplies. The Carnegie Foundation also
funded in the amount of $230,000 a project for improving
foreign language study in Indiana high schools, Bright
junior-class students are selected to spend a summer ‘in
France or Germany, after which they become pacesetters in
their language cléuea during their senior year. Funds
are raised locally to finance students who cannot
afford to pay or are furnished by such sources as the
Indianapolis Foundation and the Cummins Foundation.

This is a clear example of a beneficial program that
would probably not have been possible without foundation
aid,
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A Rockefeller Foundation grant enabled us to
begin our current program in genetics. This support
made possible the assembling of a distinguished team of
research scholars and teachers which has produced
research of world-wide importance and has attracted
80 many students that the University has become a
major center for the training of Ph,D's in the field,
many of whom have won distinction and one of whom has
recently won a Nobel Prize, The assembling and its
inicial support were fundamental in helping us to
attract and utilize money from many sources, including
the Atomic Energy Cormission, the National Institutes
of Health, and the National Science Foundation.

The Rockefeller Foundation has continued to
support for many years the work of this genetics
group. Dr. Hermann Muller, one of its members and
& Nobel Laureate, did epoch-making investigations
in a number cf directions, n&c the least being the
establishment of a finer scientific basis for our
current understanding of the hazards of radio-active
fallout and other forms of radioactivity. Dr. Tracy
Sonneborn his opened up an entirely new field in genetics
in showing the importance of the non-chromosomal material,

that is, elements other than genes, in the determination
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of heredity. The work of the Indiana team has far-flung
significance, not only for plant and animal improvement,
including corn and other grains, but also for the
betterment of human health.

At the other end of the spectrum, the Rochefeller
Foundation has helped subsidize § strong Latin Americnﬁ
music program in the I.U. School of Music.

The pioneering research of Dr. Leslie Freeman in
the degeneration and regeneration of the central nervous
gystem, with findings vital to the treatment of paraplegia~
resulting from war or other injury, received the steadf
support of the John A. Hartford Foundation to the accumulated
extent of $700,000. The Regenstrief Found#tion oﬁ
Indianapolis has contributed $272,176 to regearch in
health care.

In another area, the Kellogg Foundation has
contributed $344,840 to provide for the distribution of
programs from the film library gc Indian# University to
educational television stations.

The University programs funded by the Ford
Foundation have been many and diverse. I shall cite only
a few examples. Through a $742,000 grant, the School
of Education developed a teacher education program cowbining
theory, methods, simulation, practice in the use of

closed circuit television and sequentially-ordered
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laboratory experiences with children, all culminating
in a semester of paid "interteaching' and a master's degree,
A project for encouragement of Noﬁ-ms:em studies in
Indiana colleges, explained briefly in Appendix B, was
instituted with the help of a $200,000 grant, The I, U,
School of Business was enabled by & grant of $150,000 to
assist Texas Southern University in developing the
curriculum and strengthening the faculty of its School
of Business to the extent that it becane the first in a
predominately~Negro univefsity to be accredited by the
American Association of Collegiate Schools of Business,
Also funded by Ford, the Indiana Language Program
for improving the teaching of languages in high schools
(described in Appendix B) has been a remarkably successful
project, justifying the $1 million in grants which have
made it possible. A timely research program, desigmed to
develop and test a practical system of low-cost tutoring
as a gupplement to classroom instruction, produced results
through the aid of a $368,920 grant which have received
immediate application in the fndianapolis school system.
The grants which have been most far-reaching in their
effectiveness, increasing greatly our strength, capabilities
and quality in international areas, were those made by the
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Ford Foundation in 1961 and 1965 in support of research

in the problems 4f internmational and human resources
developmert, and of the University's graduate programs in
internati nal business aud in the fo_llow:lng foreign areas:
Russ.~ and East Europe, Western Europe, the Far East, the
Near East, Africa and Latin Americea (See Appendix C).
Totaling in all some §$5 3 million, the largest portion

of these grants has been devoted to the support of doctoral
cendidates, whose training will inevitably benefit numbers
of others. Faculty research is a second, important purpose
served by the grants. Also, salaries of certain new faculty
members have been paid from the grants in whole or in

part for periods of one to three years. A small percantage
has been spent on library acquisitions. Mainly by these
means Indiana University has been enabled to capitalize

on potential developed initially on its own but requiring
the major impetus of private funding for its realization
and resultant distinction.

I have had an opportunity to observe another beneficial
and mult:l?lier effect of foundation grants in my position
a3 Chairmsn of the Indiana Advisory Commission on Academic
Facilities. This Commission, as the members of Congress
will know, administers and makes recommendations for the
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projects eligible for Federal sssistance in funding

under the Higher Education Facilities Act of 1963 as
amended, A condition precedent to any type of Federal
assistance is a current capability of the institution

to defray a minimm of 25 per cent of the cost. This 25
per cent has had to be raised from a variety of sources:
alumni, friends, local corporations, and foundations. The
local financing of a large majority of these projects
depended in pert on foundation funds, and in one instance,
the Fort Wayne Art Institute and School of Fine Arts, all
of the matching money was received directly from a
foundation grant, In the case of Anderson College,
grants frowm private foundations totaling $1.48 million
were added to a federal facilities grant of $1,076,251
and funds from other sources to provide a sorely-needed
general classroom and administration building co.ting in
excess of $3 million,

Sixteen private and five state-supported institutions
in Indiana have participated-in and benefited from the
program, To date it has resulted in construction of 65
new or, in a few instances, rehabiiitated structures worth
$i25 million with a Federal subsidy of a little over
$40 mi1lion. It {s estimated that these facilities will
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help to accommodate over 45,000 additional students. It is
a demonstrable fact that the program would have been
substantially less successful, had it not been for the
assistance of foundations, I feel sure that in each of
the comnittee members' states, the story is much like
‘Indiana's.

I wish to emphasize that the support from private
foundations to Indiana colleges and universities is
pervasive and wideapread, In addition to the examples
I have citéd, the Lilly Endowment aids fourteen Indiana
private colleges with substantial annual unrestricted
grants, Mr., Herman Krannert of Indianapolis and the
Inland Container Corporation Foundation have given major
grants for needed buildings to both private and public
institutions and for vital cardiac research, 1In fact,
the examples I could cite are legion,

I have used thege illustrations from the experience
of Indiana University, but other institutions with which
I am familiar have simwilar records of aid, supplied by
private foundations, which has enlavged their
capabilities, enhanced their quality and elevated their
horizons. At Tulane University, for instance, where
1 serve on the Board of Visitors, early grants from the
General Education Board were basic to the development of
the institutions, 1 have been told, In the last five
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years, during which I have had an opportunity to
observe the benefits of contributions made by
foundations to Tulane, it has received $16 million
from them, including grants for medical research,
faculty salaries, educaticnal programs at both the
undergraduate and graduate level, addition of faculty
to the School of Medicine, support of younger faculty
members, development of the natural and physical sciences,
and -- most importantly -- as a stimulation to fund-raising
which produced more than th;ee times the amount of the
challenge grant. (See Appendix D.)

Similar challenge grants8 from the Ford Foundation
have aided four private institutions in Indiana and
the Indianapolis Symphony Orchestra, closely asscociated
with a fifth private institution, to raise urgently-
needed funds. Earlham College received a $1.6 million
grant and raised $5,500,981. (See Appendix E for a
sumeary of foundation support to this important Indiana
Quaker college.) To a grant of $2 miliion, Wabash Collego
was able to add $5,037,302. The University of Notre Dame
raised $24,880,573 in response to a challenge grant of
$12 million. And DePauw University supporters have just
completed a drive, meeting the challenge of a $2 million
grant with a total of $7,124,665 raised,
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In the last three years DePauw hes received
grants totaling $1,6 million from 28 foundations,
to be used in matching a $2.396 million goveriment
facilities grant in the program to which I have already
referred for the construction of a science center,

Since laboratory facilities and library acquisicions are
often difficult for small private universities to fund,
this new center is crucial for the development of DePauw's
science programs.

DePauw recefved foundation aid, too, in starting
two now-thriving programs; a summer graduate program in
American Studies for high school teachers, initially
funded by the Coe Foundation, and an African Studies
program, begun through a Ford Foundation grant,

The Ford Foundation also helped with a program
undertaken by DePauw to improve the humanities background
of its faculty members. Through the $50,000 grant from
Ford the program can now be advanced to a stage at which
DePauw will be better able to handle it alone.

In these diverse ways, three different types of
educational institutions -~ a small ard a large private
university and a state university -- have been enabled
by foundation grants to improve their ability to serve
scholarship and society.
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All over the world, America's system of higher
education is esteemed as the best ever developed
in any land. Despite all of its insufficiencies, it is
the envy of the world, Our system has several well-nigh
unique features that have shaped its character and
contributed to its world position., They are its
emphasis on applied research and public service, first
stimulated by the Morrill act establishing the land-
grant colleges, the dual s 'stem of public and private
support and control, and the large number of
institutions, making possible advanced educational
opportunity for a significant portion of our American
society.

Important as these are, I believe that the most
important reason for this vniversal respect resides
in what colleges and universities have been enabled
to do as a result of the support of private foundations:
the imaginative, creative, boundary-stretching, even
revolutionary undertakings which have not only produced
enormous immediate and potential benefits hut have enlarged
the possibilities for higher education in the future.

The face of America has been forever improved by
the unique creation of philanthropic foundations that
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have assisted educational institutions to serve
soclety in ways never aspired to in any other nation.
Such a record deserves.éncourlgement. '

Surely a way can be found to remedy those
‘imperfections which may have led to the proposed
legislation without lessening the capability of private
foundarions to assist higher education in adding to
that record in the future and without discouraging the
patronage to be gained from the establishement of new
foundations,

I earnestly hope, and urge the committee's
concern, that this Bill in itr final form will be free
of provisions with reference to private foundations
which would have a sfultifying effect upon the sclentific,
intellectual, social and economic progress of our country.

Americans have ever been a dynamic and daring
people. Dynamism has been our outstanding characteristic,
the wellspring of the America we know that has been
a pace-setter for the world, Foundaﬁion grants '
have helped keep us dynamic and moving forward. It is
not pioneering, experimentation and hospitality to new
ideas that we have to fear but an excess of caution
which could invert the face of Jmerica and ultimately

relegate her to the indistinction of a static society.
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APPRAISAL OF THE J, K., LILLY COLLECTION

How modest the ippraisal 6f the J. K. Lilly col-
lection for tax purposes was is documented by actual
records of recent auction s#le;. Duplicates from his
collection were sold Sy I.U, at auctior at the Parke-
Berneﬁ galléries in Néﬁ Ybrk City on November 8, 1962,
Here is the record of five items:

" 'Cost  Appraisal Selling

. ; . ) Price
no. 18 Chaucer $17,500 20,000 $47,500
no., 28 Copernicus 2,000 - 3,500 11,000
no. 34 Dalton 250 350 1,850
no. 44 Eliet Bible 4,500 7,500 10,500
no. 102 Newton 750 1,000 5,500

These jtems, which cost Lilly $25,000, were'appraiued
at $32,350 and were actually sold for $76,350,

The recent Thomas Streeter sale of rare Americana
contained fourteen items of wﬁich the Lilly collection
has comparablé.cbpiea. An analysis of these, comparing
J. K. Lilly's costs, appraised for tax purposes, Qnd
prices the Streeter copies brought, was made by the
Lilly librarian for the American Book Collector and
published in its October, 1968 issue.

The fourteen items cost Lilly $24,275 -- the tax
appraisal was $35,125. The comparable copies sold at
auction in 1968 for $174,500.
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The most drastic advance in prices was of the
first printing of the Declaration of Independence of
which only sixteen copies are recorded. Lilly's copy
cost him $12,500 and was appraised for tax purposes
at $15,000. A copy sold at auction in May for $404,000.

Twenty items from the Lilly collection, therefore,
which cost him, during his thirty years of active
collecting, $61,775, were appraised for tax purposes
at $71,475 and comparable coples actually sold at
public auction for $654,850.

It might further b~ mentioned that since its
dedication in 1960 the Lilly Library has attracted
as gifts, each year, material of more than double the
value of the budget allocated to it from library funds.
Appraisals of such material are made by competent
outside appraisers and none has ever been questioned
by tax authorities.

If the original gift were to be reappraised in
the light of today's market, it would be well over
$10,000,000. Additional purchases made possible by
grants from the Lilly Endowment and other gifts at-
tracted by the collection have brought the total value
of the Lilly Library's present holdings to approximately
$25 - $30 million.
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STATE-WIDE IMPACT IN INDIANA
OF CERTAIN FOUNDATION ASSISTANCE
TO INDIANA UNIVERSITY

Foundation help to institutions of higher education
is crucial and unique in many ways. Our experience
at Indiana University has demonstrated this in two
important respects that are sometimes overlooked in
asgsessing the value of foundation philanthropy to
American education and society. For us, foundation
assistance has provided, among other' things, flexi-
bility and a "multiplier effect" that are not possible
with ge'?etal funds from the state budget nor usually
with fecieral grants, Indiana University has been
able to develop and implement some original and exciting
ideas that have influenced most of secondary and higher
education throughout the state of Indiana. Two examples
will {llustrate this point.

First is The Non-Western Studies Project, 1959-67:
As a result of the interest of several Indiana University
faculty members and of the administrations and faculty
of several Indiana private colleges, a program 'wu
developed to encourage more study o_f the non-Western
world in undergraduate education throughout the state,

An earlier survey had shown that the overwhelming
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majority of graduates of Indiana universities and
colleges finished their education with no understanding
of, or even acquaintance with, the history, cultures,
and problems of the bulk of the world's population
living in Asia, Africa, and Latin America. In view4

of the interconnected world of the last quarter of

the twentieth century in which these young men and
women would live in their careers, Ql éitizen., as
individuals, this seemed a grievbuc omission in their
educational experierce.

Over eight years, with‘very mﬁdest assistance
from the Pord Foundation (under $200,000), the Non-
Western Studies Project was able to enlist the co-
operation and participation of three-fourths of Indiana's
colleges and universities in order significantly to »
broaden both the curriculum and extra-curricular
activities available to most undergraduates. Using
the extensive resources of Indiana Unjversity in inter-
national studies and drawing on the enthusiasm and
dedication of administrators and faculty in many‘col-
leges, the Project provided over 50 faculty fellowships
for training in non~"éateru studies here and abroad

and for redesigning courses to include non-Western
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materials; it also gponsored or helped arrange over

a dozen faculty and student workshops, institutes,

and seminars; and it assisted institutions in acquiring
library and visual materials on the non-Western world.

It is difficult, of course, to measure the full
impact of such a cooperative effort, but it is clear
that today many Indiana undergraduates have a wider
and more internationally-oriented education, one which
should prepare them better for tomorrow's world,

The second example is The Indiana Lanugage frog;am,
1962-70. In the general post-Sputnik atmosphere there
was national concern about American deficiencies in
the study of foreign languages. Nowhere was this felt
more keenly than in Indiana, where despite the University's
international renown in linguistice and in language and
area studies, the elementary and secondary schools of
the state were providing very limited and often totally
inadequate instructiun in foreign languages. Determined
to close this gap and in hopes of providing a model of
what could be done in one state, Indiana University
developed a comprehehsive program to improve the teaching

of foreign languages throughout the state, Drawing on
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the University's extensive resources in this field
and on its earlier initiative in appointing a full-
time School Coordinator for Foreign Languagea, the
Indiana Language Program, with the assistance of just
over one million dollars from the Ford Foundation,

has sponsored intensive institutes for teachers, the
retraining of Cuban refugees as Spanish teachers, a
scholarship incentive program for yoﬁng people interested
in careers in foreign languages (including such diffi-
cult but crucialilnnguagea as Arabic, Chinese, and
Japanese), study abroad opportunities for Indiana
foreign language teachers, publications useful to
students and teachers, and encouragement and guidance
on language programs in the schools, including those
in elementary schools.

Again, it is difficult to judge the long-run
impact of such a program. It has, however, drawn
nation-wide attention, study, and emulation, and there
is no question that this cooperative effort has radically
changed the situation in the state. Whereas in 1962
there were 73 secondary .chools which offered no in-
struction in modern foreign languages, today there are

only one or two. Enrollments of secondary school atudents
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have grown between 1960 and today some seven-fold in
French, nine-fold in German, four-fold in Spanish,
and fifteen-fold in Russian. Students entering the
University are now so well-prepared that the 1ntr6-
ductory language courses at Indiana University have
had to be drastically up-graded, and hundreds of new
and able teachers well-versed in the latest techniques
of language instruction have been trained. Moreover,
the Indiana Language Program has been able to place
a number of its activities on a nearly self-supporting
basis which will permit the University and cooperating
schools to continue them past the expiration of the
Ford grant in 1970,

In summarizing these two examples I would like
to stress two points. First, the foundation assistance
involved, while very small compared to the effects
obtained and to the share contributed by Indiana University
and the participating colleges and schools in the state,
was crucial both in permitting the University to use
its resources with maximum impact and in extending the
benefits of these programs throughout the state of
Indiana, thereby influencing the education of countless
Indiana citizens, most of whom had no direct contact

with the Univereity. Second, the modest sums required,
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which were not available from other sources, allowed
the initiation of activities which are to be carried
on and developed, thus continuing the process of im-
proving education at all levels in the state.

It is apparent, I think, that in these cases the
help of the Pord Foundation, building on locnl concern
and initiative and supplementing existing institutional
resources and persomnal, was not only in the intereats
of education in Indiana but in the national interest

as well,
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LATIN-AMERICAN STUDIES

The $600,000 invested over a five-year period
(1966-71) in Latin American Studies at Indisns University
under the Ford Foundation International II Graat provides
dramatic evidence of how foundation support can double
and triple university potential in a particular area
at a crucial moment of development.

The university initially \orovided certein basic
investments. Special allocations built a major col-
lection of books and manuscripte dealing with Lstin
America in the Lilly Rare Books Library. Recruitment
of several promising faculty members also sparked
interest within particular departments. It was founda-
tion funds, however, which created the catalyst to
launch the program in five major areas.

(1) Nearly one-third of the Ford grant matched
by extensive funds from the university and library
budget went into an impressive building program in
1ibrary acquisitions.

(2) Ford funds supplemented department alloca-
tions for new faculty positions and research grants,
In general Ford funds paid the first two years' salsry

after which the department assumed the financial
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comnitment. The rnumber of faculty teaching subjects
related to Latin America rose from 8, representing
five departments, in 1963, to 40, representing fifteen
departments, by 1969.

. {3) More ample fellowships made possible from
Ford funds in addition to the vastly expanded academic
program enabled departments to attract topflight students
with Latin American interests from all over the country
into M.A. and Ph.D. programs. The number of students
in such graduate studies rose from 25 in 1963 to 190
in 1969. In addition, for the first time, Indiana
Univergity was able to send promising Ph.D. candidates
to the field in the summer of their second year of
graduate work to map out dissertation topics. This
extremely succeasful program resulted in considerable
savings in time and money when actual dissertation
research began and preparad students to compete advan-
tageously at the national level for doctoral fellowships.

(4) Public lectures, art exhibits, and music

performances largely backed by Ford funds stimulated
new student and community interest in Latin America.
Particularly significant was the impact of Indiana

University's unique Latin American Music Center, first
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established in 1962.

(5) Finally Ford funds enabled Indiana University
to explore and open new and exciting programs for
student and faculty exchanges with a variety of Latin
American institutions. Among the initiatives which
bore fruit were the training of economics faculty at
the Andtés Bello University at Caracas, Venezuela; the
student exchange programs with San Marcos and the
Catholic Universities in Lima, Peru, and the National
University of Rio Grande Jo Sul in Porto Alegre, Brazil;
the exchanges with the medical faculty of Guanabara
University in Rio de Janeiro; the archeological explora-
tions eastablished with the University of Los Andes in
Colombia; the radio and television assistance program
to El Salvador; and an educational assistance program
in Chile,

Indiana Univeraity now produces z=n average of ten
Ph.D.'s and forty M.A.'s each year with specialization
in disciplines related to Latin America, Iin contrast
with less than one-tenth that figure six years ago.
The University now holds a front rank in terms of
library resources and faculty specialists, in contrast

to its virtually unknown position in 1962. In sum,
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the invesiment of Ford Foun;lation funds has resulted
in launching a major international studies program,

has encoursged Indiana University to make long-range
commitments, and has established a new role for the

university in this vital world area of study and

cooperation,



Appendix D
FOUNDATION SUPPORT OF TULANE UNIVERSITY

Gifts and grants from foundations have shaped the
destiny of Tulane University as much as any other single
influence ~ the specific shape of the institution in
terms of individual programs embarked upon and maintained
over the years, as well as the general character of
the institution. Poundation involvement with Tulane
dates back to pre-World War II days when the Gemeral
Education Board helped support a small and struggling
ingtitution in a variety of ways.

Between 1919 and 1939, the General Education Board
made available the sum of appreximately $4 million as
endowment, which constituted a substantial portion of
the endowment of the institution at that time. The
income from the investment of these funds was deveted
not only to the general support of the University but
also to the support of the School of Medicine.

Other foundations which have played a significant
role in Tulane's development over the years include
the Ford Foundation, the Rockefeller Foundation, the
Commorwealth Fund, the Sloan Pund; and many smaller
but extremely important foundations. For example,

the Schlieder Foundation, a locally oriented foundation,
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has made available to the University over the past

19 years approximately $1,700,000 for medical and other
research. Likewise, the Stern Family Fund has supported
Tulane generously over the years.

Certain specific grants assumed transcending
importance at various stages of the development of
Tulane University. For example, the General Education
Board made available matching grants in 1946 and in
1951, totalling nearly $3 million, on condition that
the University match those sums. This stimulated
early fund-raising campaigns which otherwise may not
have been embarked upon. All were successful, A

The Ford Foundation endowment grants to the general
support of the University and to the School of Medicine
in 1957, totalling $6.2 million, made as a part of
a distribution to most private institutions in the nation,
gave a substantial impetus to the University at that
time. The income from the investment of these funds
was to be used to improve faculty salaries for ten
years, at the end of which time the principal was free
to be used for any institutional purpose. Tulane
elected to use the principal of these funds in the

further development of its educational programs.
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Probably the most significant grant in the higtory
of the institution was the Ford Challenge Grant oiffered
in 1964. By terms ox the grant, the Ford Foundation
agreed to contribute $6 million if the University would
raise $12 million from private sources. Stimulated
by fhis offer, the University set a total fund-raising
goal of $24.4 million and actually raised nearly $28
million. It can be said truthfully that the stimulation
of the $6 million offered by the Ford Foundation pro-
duced an additional $22 million for current operating
purposes, for physical facilities, and for endowment.
This program supported the endeavors of the institution
to increase faculty salaries from approximately a "D"
average in the AAUP grading scales to a "B average,
asgisted in the'provision of an urgently needed Library
and also a Science Building, and provided other stimuli
to the forward movement of the institution.

Shortly after World War 1I, several Carnegie
Corporation grants, followed by a General Education
board grant of $1 million, enabled the institution
to greatly accelerate the development. of its graduate
program, The production of Ph.D.'s has increased

from a few in 1946 to 119 this year. This has been
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of inestimable significance not only to this immediate
region but the whole nation as well. '

A Ford grant of $500,000 enabled the University
to develop a Latin American Studies Program, which
has contributed greatly to the educational advancement
of o;.:r neighbors to the South.

The Commorwealth Fund has provided grants to the
School of Medicine which have been of tremendous
significance in the development of that institution,

A grant made in the 1950's of $750,000 on a matching
basis permitted the institution to add $1.5 million to
its spending level, primarily for faculty and faculty
salaries. In recent years two large planning grants from
the same Foundation have assisted the faculty of the
School of Medicine in planning goals and objectives of
the School and its future development.

Algo of great assistance to the School of Medicine
have been two grants from the Mellon Foundation, each
in the amount of $250,000, devoted to the support of
salaries of younger faculty members. The Sloan Foundation
has made two grants in the amount of $250,060 for the
support of science at the University. This has assisted

the irstitution in matching larger grants from the
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National Science Foundation and has provided an
important stimulation to the development of the
natural and physical sciences.

Finally, the Rockefeller Foundation has made two
grants to the institution, each in the amount of
$250,000, for the support of underprivileged students.
These grants have assisted Tulane in making available
its educational opportunities to approximately 100
students a year, who otherwise would not have been
able to afford to enroll in this institution.

In the past five yeers, foundation sources have

provided gifts and grants of approximately $16 million,
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FOUNDATION SUPPORT AT EARLHAM COLLEGE

Over the last twenty years American higher
education has undergone some of the most strenuous
demands in the history of the country as we have had
to wrestle with large increases in enrollment, costly
improvements to keep abreast of developments in the
sciences, the provision of educational opportunities
for the economically less advantaged segments of our
society, an endless spiral of inflation, and the in-
creasingly evident need for drastic improvement in
various aspects of teaching. Earlham College, like
other institutions, has had to raise large sums of
money every year -~ beyond its normal income from
student tuition and endcwment return -- to continue
day to day operations. We have also had to raise large
sums for capital development plus special program
development support outside the normal operating budget.
With all of these needs we have been given invaluable
assistance by a number of general purpose, company-
sponsored and family foundations; Let me give some
specific illustrations:

1. Plant Expangion
In the bullding of approximately eight million dollars

2
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worth of new buildings during the past twenty years
Earlham College received substantial funds from Lilly
Endowment of Indianapolis, the National Automatic Tool
Foundation of Richmond, Indiana, the Carnation Company
Foundation of Los Angeles, the Kresge Foundation of
Detroit, Michigan, the Baxter Foundation of Indianapolis,
and the Ford Foundation of New York.

One of the most important aspects of these founda-
tion gifts is that they provided the 'challenge' funds
which enabled us to launch general fund-raising drives
among our alumni and the general public., Without the
stimulus of the major foundation gifts there is real
doubt 1f we would have been able to succeed in these
importent expansion and campus improvement projects.

2. Improvement of Library Collections and Service

As at all other institutions, Earlbam must continue
to work to upgrade various of its normal programs. In
this connection we have had important assistance for
the improvement of our library through special grants
from the Given Foundation of Pittgburgh, Pennsylvania,
W. K. Kellogg Foundation of Battle Creek, Michigan,
Lilly Endowment of Indianzpolis and the Ford Foundation

of New York.
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A good library 15 a central and tremendously
important resource for any educational institution.
There never geems to be enough money in the general
budget to take care of the ever growing needs of libraries.
Foundation support has for Earlham been of great signifi-
cance in the building of the excellent library service
we now have.

3. Science Program Maintenance and Development

Work in the natural sciences i{s among the most
costly aspects of the various programs of any general
educational inatitution. The Defense Department and
various other government agencies pour enormous amounts
of money in the support of sciences at the large
universities. The smalley undergraduate institutions -~
which produce a disproportionately large percentage of
the undergraduates who go on in advanced study to become
scientists -- have considerable difficulty in attracting
sufficient funds to acquire the physical facilities,
equipment and staff needed to maintain a high level in
research and teaching in the sciences. Though Earlham
is now beginning to receive significant help from the

National Science Foundation, during most of the period
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since the end of World War II we have been in very large
measure dependent upon private foundstion grants for
the strengthening and enlargement of our science programs.

We are now well advanced in :he.planning stage
of a $3,600,000 addition to our science facilities for
vhici\ we have received a grant of $1,206,000 in feceral
funds approved by the Indiana Commission on Educational
Facilities.

The new building will provide laboratory space
for Chemistry and Biology. In order to make the most
efficient use of building funds made available to us
we are doing intensive research on wechanical facility
location and access, partition location and re-location,
furniture deasign and teaching methods.

This esgential research, in which science faculty .
members, architects and engineers are participating, is
sufficiently advanced to assure us that it will produce
significant construction cost savings and a high degree
of building flexibility, thus providing greater insurance
against obsolescence as science knowledge multiplies.

This important investment in educational improvement
and obsolescence insuvance \'us financed by grants from
the Esso Education Foundation of New York and the Alcoa

Foundation of Pittshurgh, together with valuable technical
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asgistance from the Educational Facilities Laboratory,
a subsidiary of the Ford Foundation.

We expect the research to be of such significance
that one or more of the findings will be incorporated
in the construction of science laboratories for colleges
and secondary schools throughout the country, a fact
which may produce meaningful savings for both the public
and private sectors of education,

And because the general purpose foundations par-
ticularly are attracted by projects which have a multi-
plier effect, we are opuimistic about major foundation
support for our science building program.

Specific additional assistance with financing
science projects has come to Farlham from the Kettering
Foundation of Dayton, Ohio, Lubrizol Foundation of
Cleveland, Research Corporation (a foundation) of New
York, the Shell Companies Foundation, the Smith, Kline
and French Foundation of Philadelphia.

4, Special Projects in the National Interest

From time to time the federal government establisghes
very clear educational objectives to serve the vital

interests of the country, In some cases the serving
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of these special national interests are assisted by
federal grants and contracts. Rarely, however, 1a

such government funding complete. Moreover, most of
these tax monies will have traditionally been allocated
tc large universities. Most of the smaller undergraduate
ingtitutions like Eaclham have to secure much of their
funding for such projects from private sources. Founda-
tions have played an essential role for Earlham in the
funding of two types of prozrams for which the United
St;tes government has given urgent encouragement.

a, Education of the Disadvantaged

In order to carry its share of the load
in dealing with the education needs of lower
income families Earlham has had invaluable
asgistance from the Rockefeller Foundation of
New York and the Cummins Engine Company Founda-
tion and the foundations associated with it of
Colurwbus, Indiana.
b. International Education, Particularly Dealing
with So-called Non-Western World

Earlham hag been able to develop a very
extensive program of international education ~--
including study abroad programs in a number of

countries and a special program in Asian studies,
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including the teaching of Japanese language --
through grants received from the Ford Founda-
tion of New York, Lilly Endowment of Indianapolis,
and the Watumull Poundation of Homolulu.
c. Urban and Rural Development Programs
Assistance with gpecial programs in the
fields of sociology, political science, and
economics have been given by the Schwarzhaupt
Foundation and the Seasongood Good Government
Foundation of Cincinnati.
5. General Educational Improvement
Innovation and experimentation in education ~- like
research and development in iudustry -- are essential
if colleges and universities are to avoid stagnation
and death. Earlham College has during the last twgnty
years been able to strengthen its educational contribu-
tion enormously through vigorous new developments in
new methods of teaching in English, chemistry, psychology,
physics, biology, mathematics and several other flelds.
Substantial assistance, without which most of the projects
could not have been attempted, have been provided to
Earlham by such foundations as Carnegie Foundation of
New York, the Danforth Foundation, the Easo Education

Foundation, Lilly Endowment,
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6. HNormal Current Operatin nge

Without very subsiantial private contributions our
independent colleges and universities would disappear
from the American education scene, and a very much
greater buvden would thereby fall upon the state and
fede¥al governments to provide substitute e&ucational
services through the pubiic institutions. Here the
role of private foundations has been of enormous impor-
tance to Earlham College and continues to be year after
year., Among the foundations which have been conspicuously
significant for Earlham in meeting these og-going needs
are such foundations ag the following: Comway Scholar-
ship Foundation, the Doan Foundation, Lilly Endowment,
the Charles E, Merrill Trugt, Standard 0il Company
Foundation of Indiana, The McGregor Fund, and literally
scores of other less well known foundations attached

to a variety of business concerns and families.

During cur fiscal year ending June 30, 1969,
foundstions provided 27.3% of our gift income applicable
to the current operating budget,

In the preceding ten years foundations provided
$850,000, which we utilized for budgeg balancing purposes,

26.2% of our unrestricted gift income for the period.
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The contributions of foundations, particularly
general purpose foundations, to our overall gift income,
that ia both designated and undesignated, add up to an
even more impressive filgure.

During the ten years ending June 30, 1968, Earlbam
received foundation grants of $3,710,667, equivalent of
31.2% of total gift income for the period.

Thus it is apparent that any measure which will
inhibit the giving of foundations or will divert any
significant portion of foundation income will have a
direct impact on the fimancial health of private educational
institutions,

I went to emphasize that the leaderaship role of
foundations in providing diverse types of support for
Earlham College has been absolutely indispensable in
our survival and in our continued growth and improve-
ment. Most important has been the ''challenge' and
catalytic effect which foundation gifts have provided
in stimulating other gifts from other types of private
donors. We would earnestly hope that every encourage-~
ment would be given to the expansion of the legitimate
role of foundations in helping to finance American

higher education,
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II.

EFFECT OF THE LEGISLATION (PXOPOSED TAX) ON BENEFICIARIES

Father Theodoxe M., Hesburgh, President, University
of Notre Danme,
Notre Dame, Indiana.

Frank €, Exwin, Jr., Chairman, Board of Regents, University
of Texas System,
Austin, Texas.

Dr. John Cooper, Executive Secratary, Association of
American Medical Colleges,
Evanston, Illinois.

Dr. Felix Robb, Director, Southern Association of Colleges
and Schools,
Atlanta, Georgia.
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I1I. EFFECT OFf THE LEGISLATIOR (PROPOSED TAX) ON BENEFICIARIES

SUMMARY OF STATEMENT OF FATHER HE3BURGH, MR. ERWIN AND DOCTORS
COOPER_AND_ROBB

Representatives of a broad variety of institutions which derive
support from foundations--including private colleges and universities,
state and municipal universitics, medical schools, and educational
institutions in the Scuth-~are seriously concerned about two legisla-
tive proposals affecting private foundations. One, incorporated in
the House tax bill, would impose a 7-1/2 percent tax on foundation
investment income. The other--not-included in the Houss bill, but
recommendad by some critics of foundations--would terminate the
existence or tax exenption of all foundations after a period of years.

The first oi these measures would diminish the current funds with
which foundations carry on their work--and with which they support the
work of other charitable and educational institutions--by at least
$65,000,000 a year. The second would, over time, have even more
drastic effects upon foundation functions. Because the accomplishments
of private foundaticns have been of immense value to American society
and, specifically, to the institutions which receive their financial
support, representatives of those inatitutions strongly oppose both

the prcposals.

Review of the accomplishment.s of the foundations in several areas
demonstrates the undesirable cunsequences which the proposals would
have.

Foundations and Private Universities

Through a system of matching grants, the Ford Foundation's
Special Program in Education has stimulated many colleges and univer-
sities to develop resources congiderably in excess of the original
grants. The Rockefeller Foundation, the Sloan Foundation, the Carnegie
Foundation and many others have also made major contributions to our
private educational system.

Without such assistance, there is serious question whether the
independent sector of our dual, private/governmental system of higher
education can survive. Yet a tax cn foundation income would bring a

mzjor reduction of that assistance.




Congress should, then, legislate against any specific abuses in
which certain foundations have become involved--but should take care
not to diminish the funds with which foundations make their vital
contribution to the private educational system.

Foundations and Medical Education

In the field of medical education, too, the resources of private
foundations have been of critical importance. They provide a contin-
uing flow of support which, in absolute terms, contributes substan-
tially to the training of our doctors, research technicians, nurses
and other medical personnel. Even more important, foundation funds
have been of vital assistance in special areas of medical education
for which it has proved difficult or impossible to obtain support frem
other sources.

Foundation support is, for example, of particular imporiance
--in sustaining and improving medical school faculties;

~~in establishing new medical schools;

~-~in agsisting schools which experience financial difficulties;
--and in developing new techniques of medical education, new

curricula, and new methods of relating medical facilities to
the provision of health care for our citizens.

Foundations and Public Educational Institutions

Foundations have also afforded key support to state and municipal
colleges and universities. In the Southwest, for example, they have
enabled such institutions

-=-to experiment with problems as diverse as beef production and
mineral recovery;

-~t0o study inventive skills and consumer needs;
~-to assist linquists and teachers to overcome language handicaps;

-~to develop new techniques of modern communication for engineers
and journalists.
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The South: Foundations and Education

The South, with an enormous burden of children to educate and
fewer dollars to do the jeb than any other rcyion, is especially vul-
nerable to any change in public policy that would limit the fiow of
private funds for education and make equalization of educational
opportunity more difficult. Philanthropic foundations provide a
critical margin--either for excellence ox for survival--in many South-
ern educational institutions.

The South's growing economy is beginning to produce indigenous
wealth and a new gurge of local philanthropic interest in education.
Taxation or undue regulation of legitimate foundations will discourage
this development at a c¢rucial time.

Educational improvement, innovation, pioneering projects, and
needed research funded by national and local foundations are helping
the South catch up with the rest of the nation. Important new public
kindergarten programs and continuing education are two products of
foundation support.

Efforts to transform talented but underprivileged youth from
public liabilities to productive, educated citizens provide further
dramatic evidence of the dividends accruable f.om strategic foundation
investment in human development.



STATEMENT OF FATHER HESBURGH, MR. ERWIN AND DOCTORS COCUPER AND ROBB

Mr. Chairman and Members of the Committeo:

I am Theodore M. Hesburgh, president, since 1952, of the Univer-
sity of Notre Dame. With me today I have Dr. John Cooper, who is the
president of the Association of Amaerican Medical Colleges; Mr. Frank
Erwin, who is Cheirman of tha Board of Regents of tlie State Universities
of Texas; «nd Dr. Felix Robb, who is the Director of the Southern
Association of Colleger and Schools.

The four of us appear before you this morning as representatives
of institutions which are, in a seénse, bystanders in the present con-
trovarsy over legislation affecting private foundations. Although I
&m alsc a trustes of the Rockefeller Foundation, neither I nor my col-
leaguss are appearing here to represent a “private foundation,” or a
group of foundations. No matter what definition you finally settle
upon for that key term, all of the institutions which we represent will
fall beyond it. We will, therefore, he beyond the direct effect of
whatever rules you prescribe for foundations.

If we are bystanders, though, we are intensely interested ones.

We are, also, a good deal more familiar with the subjsct of the con-
trovergy than bystanders ordinarily are. For both our interest and

our knowledge, we are indebted tc the vary close relationship which

87



ir -2

foundations have to the programs of the institutions which we repre-
scnt. Our institutions receive vital support from foundations; they
work continually with foundations: and, in doing so, they have devel-
oped a broad experience with foundations® functions and characteristics.
Moreover, as individuals, we have sarved as mephers or trustees of 2
congiderable variety of private and governmental organizations--ranging
from the National Science Board and the Carnegie Commirsion on the
Future of Higher Education to Governor Rockefeller's Select Committee
studying private education in the state of New York--which are active
in the fielde in which foundations work.

Based upon our knowledge of private foundations--and the very con-
siderable benefits which our institutions steadily derive from them--
we are seriously concerned about certain aspects of the legislation
proposed for foundations.

The four of us have observed the work of foundations from rather
different points of view. In discussing the consequences of the pro-
posed foundation legislation, I will draw upon my experience with
private educational institutions. Representing the Association of
hmerican Medical Cclleges, Dr. Cooper will explain the role of founda-~
tions in medical education. Mr. Erwin will speak to you of the rela-
tionship of private foundations to colleges and universities which
derive their principal support from states or local governments.
Finally, on behalf of the Southern Aasociation of Colleges and Schools
--an organization with 9,000 member and affiliated colleges, universi-

ties, secondary and elementzry schools merving eleven Southern states
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from Virginia to Texas--Dr. Robb will speak to you of the place of
foundations in education in the South.

From these varied points of view outside the foundation world, we
would like to tell you what we know of that world; how it affects the
institutions which we represent; and why we are distwrbed about certain
parts of the legislation proposed for foundations. As we proceed, we
will document our obserxvations with concrete examples and with general
statistical data. We will not, however, enter upon an examination of
the technical details or ramifications of the House kill, or other
specific legislative proposals. Other witnesses are more qualified for
those tasks than we are.

At the outset, we would like to make it cleayr that the four of us
wholeheartedly support legislation aimed at the financial abugen in
which a minority of private foundations are reported to have becuone
involved. We pretend to no expertise on foundation abusas, because the
foundations with which we are familiar have not engaged in them. On
the other hand, vie recognize that the 1965 Treasury Department Report
on Private Foundations and witnesses who appeared hefore the Ways and
Keans Committee this spring have made out a strong case for legislative
proscription of foundation-donor self-dealing, unwarranted accumulations
of income, and cevtain other practices. To the extent that such prac-
tices exist, we share the concern of the Ways and Means Committee about
them, and we urge you to deal decisively and effactively with them.

Beyond such steps, howaver, we are deeply disturbed about one

aspect of the House bill and one additional proposal which, while not
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incorporated in the House bill, has been advocated by critics of
foundations in recent years. In brief, the proposals which concern
us are these: .

--The House bill would impose a 7-1/2 percent tax upon foundaticn
investment income. The Ways and Means Committee Report esti-
mates that this tax will produce $65,000,000 of revenue in its
first year of operation. According to the House estimates,
the revenue effect of the tax would rise rapidly to an annual
$100,000,000. Furthermore, as the next group of witnesges will
explain in greater detail, the precedent which the tax would
establish for state and local governments seecms likely to have
an additional substantial monetary impact on foundations.

--Several critics of foundations have recommended terminating the
existence or exemption of foundations after a period of years.
One proposal would fix a 25-year limit on foundations' tax
exemption and qualification to raceive deductible charitable
contributions. Ancther would restrict the life of each private
foundation to 25 years. Others would require foundations to
distribute their assets at a sufficiently high rate to end their
existence within a period of 10, 1%, or 20 years.

We are deeply concerned both about the proposed tax on foundation
investment income and about the adoption of any mechanism whose effect
would be to terminate the zxistence or exempti:a of all foundations
over a period of time. Cur combined experience with foundations con-

vinces us that their work has been of immense value to the clazses of
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institutions which we represent and to American society. We are, there--
fore, strongly persuaded that any measure which diminishes the current
funds with which foundations carry on their work and with which they
support the work of other charitable and educational institutions-«by
an annual $65,000,000, $100,000,000, or any like amount--will have
major undesirable consequences., For the same rsasons, we are convinced
that an endeavor--direct or indirect--to curtail the existence or tax
benefits of foundations would be thoroughly unfortunate.

To explain the grounds upon which we base these views, we should
like to raview briefly the work which foundations have done in the four

areas with which we arve familjiar.

A. Foundations and Private Universities .

During more than seventeen years as president of Notre Dame, I
have found one of my great preoccupations to be the financing of the
Univversity's educational, reseaxrch and service programs. The progress
that my University has xecorded during this period can be attributed
in no umall measure to the support of private philanthropic foundations.
Indeeri, one major philanthropic organization, the Ford Foundation,
loons as the largest single benefactor in Notre Dame's 127-year history.

I shall not presume to speak for my fellow college and university
rcesidents, although I can think of none whom I know personally who
would favor the foundation tax which we are discussing. 1 would like

to say a word about how one foundation, the Pord Foundation, is helping
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Notre Dame accomplish in ten years what normally would have required
thirty years. With equal force I could document what has been accom-
plished on our campus with support from the Rockefeller Foundation,
the Sloan Foundation, the Carnegie Corporation and others.

Specifically, I shall speak about the Ford Foundation's Special
Program in Education--perhaps the most magnificent philanthropic pro-
gram in the history of American higher education--in which a signifi-
cant number of colleges and universities have been helped to help
themselves through challenging matching granta., In the case of Notre
Dame, the whole vision of what the University might be has been start-
lingly, almost unbelievably, altered by two $6 million matching Ford
Foundation grants. With the incentive of these matching grants,
between 1960 and 1966, we were able to double or triple the money nor-
mally contributed to the University. There is no question in my mind
that this gigantic stride forward was msde possible by the matching
provision. So, aside from what the grants themselves helped under-
write--for example, the l3-story WNotre Dame Memorial Library--they
have helped generate many additional millions of dollars in support
from alumni, from friends, from corporations and even from other
foundations.

The best thing about foundation support is, of course, that it is
project-oriented for the most part and encourages & university to do
new things, to undertake research and launch new educational programs

that would be out of the question if one had to rely on operating
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income or even the gift support of alumni and friends. For example,
the Carnegie Coxporation made a capital grant to Notre Dame which
underwrcte the first, national study of Catholic elementary and secon~
dary education in the United States. Support from the Kellogg Founda-
tion has rmade possible a program of continuing education that has
touched the lives of tens of thousands involved in more than 300 campus
conferences ocach year.

The aid which the major foundations have provided in the years
since World War II has proved to he a life-line to the independent half
of our nation's unique dual, private/governmental system of higher
education. There is sericus question whether the independent sector
can persevere and continue to provide an educational alternative.

With inflation and the spiraling cost ¢f living threatening to impair
the philanthropic support of individuals, and with corporations,
generally speaking, contributing less than 1 percent of their profits
to charitable organizations when they are entitled by law to contribute
up to 5 percent, the proposed tax on foundations--or any general neas-
ure to end the existence or exemption of foundations--will have the
plain and necessary affect of driving our independent colleges into the
armg of the government at a tims when many feel there is already too
much government involvement on the campua. I cannot believe that this
is a prospect welcomed by members of this Committes or the Congress.

To state the matter somewhat differently, a 7-1/2 percent tax
levied on the investment income of “oundations would, in effect, be a

tax on Stanford and Johns Hopkins, Vanderbilt and Emozy, Notre Dame and
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Denver and, indeed, on all the colleges and universities, great and
small, in every part of this land, which benefit from the regular and
substantial support of these foundations. It would rusult in less
foundation support for the nation‘s colleges and universities at pre-
cisely the time when they are experiencing a financial crisis and need
more. The revenue generated by the tax would be of little consequence
to the government, but its collection would have the direct effect of
reducing the funds normally available to colleges and universities by
a similar amount, and the indirect effect of a proportionsl reduction
of the individual contributions which these funds stimulate. Further-
more, it would seem inevitable, once tha precedent is set, that the tax
would be increased as the states and wmunicipalities and future adminias-
trations seek much needed revenuss, thersby further reducing the funds
available to colleges and universities. Again I say that I cannot
believe those results to be acceptable to this Committee or the Congress.
My plea, then, is to legislate against specific abuses which may
have beeﬁ discovered in the administration of certain foundatjons--
but not to diminish the funds with which foundations make their vital
contribution to tlie private sector's educational system. This is the
time for the Congress to take steps to encourage even further private
philanthropy to higher education, The propogals of which I have spoken

would have exactly the op; » effect.
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B. Foundations and Medical Education

In the field of medical oducition, too, the resources of privata
foundations have been of critical importance. Review of the relevant
data reveals that foundations provide a continuing flow of funds
which, in absolute terms, makes significant contributions to the
training of our doctors, research tachnicians, nurses, and other medical
personnel, Even more important, foundation funds have been of vital
assistance in certain special areas of medical education for which it
has proved difficult or impossible to secure support from other sources.

The Association of American Medical Colleges conducts ;n annual
survay of all medical schcools in the United States to determine the
sources of their funds and the purposes to which the funds are applied.
In addition, to assist this Committee in its current inquiry, the
Association has conducted a special canvass of several of the larger
medical schools to obtain more detailed information on the amounts and
purposes of foundation grants in recent years.

The data stemming from these investigations demonstrate convinc-
ingly that, overall, the contribution of private foundations to medical
education and medical research has been an impressive one. Foundations
have repeatedly granted funds to medical schools for operating budgets
and capital construction. 8Such grants.for general purposes, however,

present only a partial view of the importance of foundation support in
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the field of medical education. In several specific areas, foundation

funds have been of special significance.

Faculty Salaries
While the federal government annually appropriates large sums

for medical research, it has proved excesdingly difficult to obtain
government support for the maintenance and upgrading of medical school
faculties. Plainly, funds committed to thess purposes have major
bearing upon the quality of medical practice and the state of medical
knowledge throughout the United States. Yet, as a dean of the Harvard
Medical School noted in a recent letter to the Association of American
Medical Colleges, "We are especially dependent on foundations for
teaching funds since the government has naglected this area.”

Specific illustrations abound. In recent years the Mellon funds
have made substantial grants for faculty support and expansion at
Tulane, Vanderbilt, Northwestern, Chicago, Boston University, Brown,
Case Western Reserve, Columbia, Cornell, Dartmouth, Duke, Emory,
George Washington, Harvard, Temple, Tufts, Washington University (St.
louis), Yale, Johns Hopkins, Jefferson Medical College, Marquette,
Pennsylvania, Pittsburgh, the University of Rochester, the University
of Southern California, and Stanford.

The comments of administrators at several of the recipient schools

provide insight into the importance of the grants:
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-~"Both the basic sciences and the teaching programs have been
immeasurably improved by the infusion of funds. New lp?Oint*
?ont- have besn made and the entire faculty stabilized.

Tulane.)

~~"The grant has proved to be one of the most timely and
benaficial ones we have ever been privileged to receive. It
has made possible the strengthening of various departments
where the need was pressing.” (Vanderbilt,)

-="To say that Mellon funds were invaluable to Northwestern
University Medical School would be an understatement. They
came at a time when personnel particularly in the basic
sciences was in very short supply.” (Northwestern.)

--"The funds have been used to stabllize the position of several
very promising young scientists, attract new ones, and to
start new and important areas of teaching and rewearch at a
time when federal funds have become overly restrictive."”
(Johns Hopkins.)

~-"The assistance which we have received each year from the
Mellon funds has enabled us to strengthen the faculties of
the three departments which do most of the teaching in the
first year of medical school." (Jefferson Medical Collega.)

-~"There would be literally no other way which faculty expansion
and strengthening could have been financed." (Boston.)

~-"These funds have made it possible to bring in people who we
would have found very difficult to support in any other way."
(Case Western Reserve.)

-="The grant has made it possible for us to maintain academic
strength in all of our hasic science departments." (George
Washington.)

The Mellon grants have not been the only ones supporting the
improvement of medical school faculties. During the period from June
of 1962 through June of 1969, the Surdna Foundation made grants of
$3,300,000 to the Harvard Medical School for general faculty support.
Of that total, $2,500,000 was allocated to a fund which supports full~

time faculty members in the basic medical science and clinical
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departments. 8ix hundred thousand dollars has been used to establish
a new professorship in pediatrics. An additional $200,000 has been
used to complete funding of a professorship of preventative medicine.
The Josiah Macy, Jr., Poundation has made annually-increasing grants
to Washington University (8t. Louis), Columbia, and Harvard to expand
training in obstetrics. It has, in addition, established a major
professorship in obstetrios and gynecology.

The examples could be multiplied at considerable length, Their
point, however, should be avident: institutions of medical education
are heavily dependent upon private foundations for the resources which
support the faculties which train the nation's doctors and medical

research personnel.

Establishment of New Medical Schools

As has been the case with the maintenance and improvement of the
faculties of existing medical schools, in recent years the federal
government has provided little operating support for the establishment
of new medical schools. Here again, the need has been evident, and
foundations have acted to close the financial gap. Moreover, in this
area particularly, their action has carried an impact extending well
beyond its immediate dollar effact; for foundation grants have stimu-
lated contributions from a broad variety of other sources--both public
and private, and often many times larger than the original foundation
grant. In that way, foundation commitments have frequently had a

plain and pronounced multiplier effect.

98



I - 13

The Kellogg Foundation has given $8.4 million over the past nine
years to establish new medical schools at

~-the University of Connecticut

~-Rutgers Medical 8chool

-~Brown University

~~the University of Hawaii

~-~the University of New Mexico

--Michigan State

-~the University of Nevada

Of the grant to Connecticut, the president of the university "as
said: "The foundation authorized a three-year grant to the University
of Connecticut in the amount of $1,037,500 ‘'to support the establish-
ment of a school of the basic medical sciences...’ It is no exaggera-
tion to say that the foundation's grant has had an exciting catalytic
effect upon our progress to date. ...This grant ia a classic example
of what 'venture capital' assistance from a foundation can accomplish.”

The business manager of the Rutgers Madical School has commented:
"Without the stimulus of the foundation, Rutgers Medical School would

still probably be a dream of the future."

Assistance to Medical Schools in Financial Difficulty

The demands upon our medical schools have been particularly great
in the past several years. Pinancial pressures have increased corres-
pondingly. It is hardly surprising, therefore, that a number of schools
--particularly in the private sector--have come very close to financial

collapse. Repeatedly, foundations have made timely grants to avert

such fallurea.'
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One foundation has provided almost $4,000,000 over the past five
years to 10 schools which were experiencing severe fiscal difficulties,
Included were such schools as Creighton University, in Omaha, Nebraska,
the University of Utah, Meharry Medical College, in Nashville, Tennes-
see, and the University of Vermont. The dean of one of the recipient
schools has said: "I should like to once again comment on the extra-
ordinary value of the ... award to our developing School of Medicine.
The award permitted a continued growth of the school during an excep-
tionally critical period in which the program was expanding far more
rapidly than the allocations to the S8chool of Medicine from state
appropriations. Indeed, I seriously question whether the school could

have avoided a substantial collapse...."

Development of New Techniques

If foundation resources have afforded crucial support for medical
school faculties, the establishment of new schools, and the assistance
of schools in financial difficulty, they have performed services of at
least equal value in a different class of endeavor. Nowhere have the
innovative capacities of foundations been more svident than in the
development of new systems and technigues of medical education, improved
medical curricula, and new methods of relating medical facilities to
the provision of health care for our citizens. Here again, reference

to particular examples is useful.
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-«~The shape of modern medical education owes as much to Abraham
Flexner's 1910 report on the subject as to any other single
factor. Made possible by a Carnegie grant, the Flexner report
advocated--and produced--fundamental revisions in a variety of
facets of our system of developing and training doctors.

-=In the academic year 1955-1986 the Rarvard Medical Bchool
utilized a $1,000,000 grant from the Commonwealth Fund to test
pioneering changes in medical curriculum. Based upon the
knowledgs developed in these initihal experiments, major changes
in the school's curriculum were adopted two years later. The
innovations at Harvard were the basis for far-reaching changss
in curriculum at Western Reserve--changes which were supported
by the Commonwealth fund, and which have had great effects on
medical education across the country.

-=Grants to Northwestern University by the John and Mary R.
Markel Foundation and the Commonwealth Fund enabled the school
to evolve a program which substantially diminishes the time
required for the education of doctors. Under this program,
Northwestern now admits students from high schools who are able
to obtain M.D. degrees in a total of six years. Grants from the
Commonwealth Fund to Boston University and Johns Hopkins Univer-
sity permitted the initiation of similar programs at those
institutions.

-=The Rockefeller Foundation and the Macy Foundation provided the
Harvard Medical School with funds to undertake the nation's
first undergraduate program designed to assist members of
minority groups to enhance their qualifications for graduate
study in medicine and dentistry.

~-The Carnegie Corporation of New York has provided three-year
funding for teaching, research, and administrative programs on
the economics of health care.

-~The Pord, Rockefeller, and Avalon Foundations have committed
themselves to provide a total of $5,200,000 for the development
of a unique laboratory studying human reproductive biology in
conjunction with the existing Center for Population Studies
at the Harvard School for Public Health. According to a recent
Harvard report, “Together these two programs will represent
one of the nation's primary concentrations of talent and com-
petence."”

~-The Commonwealth Fund and the Surdna Foundation have, together,

provided funds for the creation and operation of a pilot
university-sponsored community health plan. Drawing on the

101



II - 16
facilities and personnel of the university's medical school,
the program will make comprehensive medical service and health
care available to the residents of the surrounding comsmunity.
Conclusion
Year after year, foundation dollars afford vital support for the
nation's medical schools. In a number of respects, they fulfill needs
for which there are no other dollars. Further, by stimulating other
support, foundation grants often generate resources which--even measured
solely in monetary terms--are of far greater magnitude than the original
grant. Finally, in at least one area foundation support has produced
results which can only be described as uniqgue; for without the creative
impetus supplied by foundations' experimental projects, their studies
of aystem and technique, and their programs for change, many of the
advances of modern medical education simply would not have occurred.
With increasing demands being placed on the medical schools for
an increased production of health manpower and greater involvement in
meeting tha health service needs of the country in the face of ever less
adequate support from local and federal sources, foundations are a crit-
ical part of our effort to meet the expectations of society for a

healthier life.

C. Foundations and Public Educational Institutions

Nobody honestly concerned with American education condones illsgal-~
ity or irraqularity in private philanthropy. Hence every representative

of public higher education endorses all legislation assuring fairness
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and equity among taxpayers, donoxs, foundations, their institutional
beneficiaries, and the government.

On the other hand, it is & simple historical fact that both estab-
lished state universities and developing public institutions could not
fulfill their missions without foundation support. Gifts, bequests,
spacial grants under the law have enabled such institutions to grow,
to increase their effectiveness, and to serve the whole population.

By such means, private philanthropy has provided a tremendous variety
of activities which often cannot be supported by government appropria-
tions.

Thus foundations have encouraged innovation and experiment.

They havolinitiatod creative work and kept it alive.

They have made possible new departures in multi-disciplinary study
and research.

They have brought public and private institutions into practical
cooperation.

They have broadened and strengthened activity aimed at the‘comnon
welfare.

Drawn from the Southwest alone, the following examples are typical
of thousands of similar projects in the United States. Each is rocon;f

Bach has the vitality to assure later effectiveness.

Innovation and Experiment

In Texas, private foundations have brought engineering and medical

schools to join in studles of the individual and his environment;
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numerous academic departments and business organizations to experiment
with problems as different as beef production and mineral recovery;
inventive skills and consumer needs; biological, mathematical, and
space research opening new perspsctive on geophysics, the world and the

solar system.

Creative Work

By gifts of art and libraries, by support of humanities centers
and the individuals working in them, foundations have brought to life
creative work, which has involved both whole communities and smaller
groups concerned with painting, music, and the theater, as well as

general studies.

Interdisciplinary Study
Private foundation gifts and grants have helped the scientific

linguist and the classroom teacher to overcome the disadvantage of
students with language handicaps; the biologist and the oceanographer
to establish new methods in marine medicine; the engineer and the
journalist to take advantage of modern communication; the computer
scientist and scholars in a dozen fields to speed the acquisition and

dissemination of knowledge.

Public and Private Institutions
In one state alone, more than thirty joint programs between pri-
vately-endowed and tax-assisted institutions have ranged from the

single classroom to the whole region.
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Cosmon_Welfare
Where taxes were unavailable, private foundations have made pos-

sible the initial operation of two medical schools and continuing
programs of a major teaching hospital. Without foundation grants, the
Anderson Hospital and Tumor Institute, host to the next International
Congress on Cancer,could not have begun its work or maintained its

distinction.

Inmediats benefits of such programs are manifest. Taxpayers
have been saved money; they have also been given henefits which taxes
could not provide. Etill more important, however, is the fact that in
every such phase of higher education, the university has been assisted
in getting ready for the future. In that future, it is not the
sminence of an institution which is at stake. It is the people’'s
interest.

By relatively small sums afforded through tax relief this future
prospect can be assisted. By depriving foundations of those funds--as
the proposed tax would do--that prospect would be diminished or denied.
In all institutions which are "public" in the broadest and truest sense,
the present system of tax relief is essential to a base of planning now
more than half a century old. To shut off or cut down that relatively
modest independent funding would close innumerable doors on future

educational progress.
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D. The South: Foundations and Educatjion

This country desperately needs a utratogj for expanding legitimate
philanthropy as a vital component of free enterprise--and of the
private-public balance in American 111;;-925 a prscedent for reducing
philanthropy through taxation ér excessive regulation. If it is the
will of Congress to equalize educational opportunity, then Congress
should .ncodrnqc and facilitate the work of reputable philanthropic
foundations. 8uch encouragement is particularly important in the South.

The South lacks resources with which to provide adequate educational
opportunity for its people. The entire nation has suffered as a con~
sequence. But the gap between the South and other regions yould be
much wider except for the investment by national and regional philan-
thropic foundations in the development of human resources.

Any reduction in foundation support would be adversely felt in
the South, with its huge number of children to educate and the fewest
public dollars with which to do the job. Mississippi, which in propor-
tion to income makes a greater per capita educational effort than any
other state, spent only $364 per pupil in public schools in 1967-68
compared to New York State's $1,024. If the South is ever to catch up,
it needs more private philanthropy--not less.

Economic limitations have prevented most Southern educational
institutions from having enough funds for operation; they have fallen
far short of having enough funds for innovation, experimentation, and

improvement.
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All educational institutions serve bast when they are strong,
venturesoms, and self-renewing. Consistently, ever since the Civil
War, when we Southerners have had an educational problem requiring an
innovative approach, we have sought and otto; received foundation sup~
port to test our idea, to demonstrate a new approach, or to finance
needed research and programs. A substantial flow ot‘nnnoy from large
national foundations, along with our own regional philanthropies, con-
tinues to be essential to education in the South.

WHAT WOULD BE THE DIFFERENCE IF A REDUCTION OF AVAILABLE FOUNDATION
DOLLARS WERE BROUGHT ABOUT THROUGH TAXATION? .

1) It would tend to discourage new philanthropy just at the time
when the South's improving economy is developing indigenous private
wealth that is increasingly flowing back to the public through local
philanthropy.

2) It would have serious impact upﬁn at least two or three hun-
dred key Southern colleges and universities--public and private--that
look to foundations as their "margin for excellence,” plus a number of
smaller, weaker colleges facing deficits for the first time this past
year. To them foundation grants are crucial.

Vanderbilt University's rise to national statute results substan-
tially from foundation grants that stimulated local effort. Emory's
great medical center could not have functioned well without Woodruff
Foundation money to cover its deficits. As recently as August 22, the
Kresge Foundation gave §1,500,000 to Meharry Medical College in Nash-
ville for a badly needed library. This college--which has educated
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approximataly half the Negro physicians in the United States--has been
literally saved by foundation grants in the past decade.

Strategic grants are helping our colleges predominantly serving
black students to improve their curricula, to develop their staffs,
and thereby to move into the mainstream. The Carnegie Corporation of
New York has underwritten one of these programs over a 5-year period
and the Danforth Poundation committed $5,000,000 over seven years to
sustain the Bouthern PFellowships Pund.

3) Reducing foundation funds would curtail the only monsy we can
get with long-term commitments sufficient to stay with projects and
evaluate their results. For instance, over the past five years the
cities of New Orleans, Atlanta, Nashville, Huntsville, Alabama, and
Durham, North Carolina have received approximately §3,000,000 each
from the Ford Foundation as "seed money" for a world of educational
improvements. In Nashville the first public kindergartens were started
with new ways of teaching young children. In New Orleans, schools
were designated to show what can be accomplished when resources and
flexibility to teach individuals are combined. In Durham, research of
enormous value about infant and very early child behavior and learning
was conducted. In Atlanta, better ways to prepare teachers were dis-
covered. At Huntsville, because of new programs started with founda-
tion funds, that city's school system was recently chosen for participa-
tion in a major national educational program,

4) The Kellogg Poundation has done much to enrich life in Georgia

through the creation of a dynamic continuing education center at the
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University of Georgia. The value of this program is incalculable, and
it would not have been initiated without foundation funds.

5) Taxing foundation resources would reduce ona cf the chief
means of attack on the problems of disadvantaged people in poverty-
stricken rural areas. For instance, the Danforth Poundation has under-
written three pilot projects in rural counties of Florida, Georgia,
and Tennessee for a 5-year interval in tha'amount of $1,350,000.

These counties--Wheeler, Overton, and Wewahitchka--would naver have
seen their educational potentiality for something better without founda-
tion funds to show how teaching and learning can be improved with very
few dollars.

6) Project Opportunity, operating in Alabama, Georgia, Kentucky,
Louisiana, Missiasippi, North Carolina, Tennessee, and Virginia, is
already identifying, motivating, and propelling toward college and ful-
fillment of their highest potentiality 3,000 bright, academically
talented high school youngsters whose record of poverty and deprivation
was pressing them into unproductive lives as public liabilities. This
dramatic reversal, achieved largely through a system of testing and
counselling, is producing constructive citizens who will, in turn, pay
taxes. Pord and Danforth Foundations have invested approximately
$2,000,000 in this joint effort by eleven colleges, the College Entrance
Examination Board, and the Southern Association of Colleges and
Schools. Dividends to the nation can be many times the money spent in

the discovery and motivation of these young people. It would be a
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human tragedy of serious dimansion to deny 7~1/2 percent, or any, of
these youngsters their chance to succeed.

7) Regional foundations such as 2. sﬁith Reynolds, Mary Reynolds
Babcock, Woodruff, Rich, Callaway, Stern, and the strategic Southern
Education Poundation make an important difference in life in the South.
They are taking a keen interest in elementary and secondary schools,
and the aggregate of their support is a vital factor in the "growing
edge” in Southern education. The public kindergarten movement in the
South was initially fueldd by foundations, as were many experiments on
individualized instruction.

8) Especially in a time of escalating costs and inadequate tax
revenues at the atate and local levels, it would seem unwise to reduce
educational resources of the kind used for stimulus of local effort, for
matching purposes (required in many federal programs), and for the
kinds of innovation and long~term search for solutions to problems for
which public funds are insufficient.

9) In a dozen Southern cities, fine arts and music flourish
precisely because of foundation support fcr our symphony orchestras,
art museums, and concert halls. Without the help of national and local
foundations, our citiei would lose major cultural advantages.

The philanthropy of foundations operating in the South has been
accomplished with competence, wisdom, and freedom to operate profes-
sionally once grants are made. Because these agencies have traditionally

worked quietly, without fanfare, the American public is not fully aware
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of their great contribution, Thus it is necessary for those of us who
live cloge to Southern education and who dream of its future to speak
up and state how strongly we feel about our vulnorab;lity to any change
in public policy that--like the proposed tax on foundations--would
limit the flow of private funds for education.
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III. EPFFECT OF THE TAX AS SEEN BY FOUNDATIONS

J. George Harrar, President, The Rockefeller Foundation
New York, New York.

Alan Pifer, President, Carnegie Corporation of New York,
New York, New York

David Freeman, President, Council on Foundations,
New York, New York.
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IIX. EFFECT OF THE TAX AS SEEN BY FOUNDATIONS

SUMMARY OF STATEMENT OF MESSRS. J. GEORGE BARRAR, ALAN PIFER, and DAVID FREEMAN

A. Introduction

This statement represents the views of The Rockefeller Foundation
and Carnegie Corporation, two of the oldest, largest and best known founda-
tions in the country, and of the Council on Foundations, the principal
mexbership organization in the field, representing mainly medium sized and
smaller foundations.

B. Opposition on The Tax

We are strongly opposed to the proposed 7 1/2 percent tax on
foundation income and beliave, for the reasons spelled out in the body of
our tastimony, that the decision Congress will make on it is a decision
about the very nature of the American system.

C. The Role of Incows Tax Exemption for Charitable Purposes in American Life

Income tax exemption is part of a centuries old tradition under
which charitable organizations have been granted special privileges by
the state because they relieve it of responsibilities it would otherwise have
to meet with public funds. In the United States all 501(c) (3) chavitable
organizations have bean sxempt from income tax since such a tax was first
established on a constitutional basis in 1913,

No distinction has ever been made in this provision between
different kinds of 501(c) (3) charitable organizations. All have been con-
sidered equal by the federal govermment. Consequently, there has never -
been any such thing as a qualified, or partial, income tax axemption in
the charitable field. The concept has bean considered by its nature to
be indivisible.

The imposition of an incoms tax on foundations, however limited
the rate, would destroy this principle and constitute a breaching ot long-
standing and well-proven national practice.

Furthermore, the tax would serve as a clear pracedent for future
taxation of other classss of charitable organizations, and it would
encourage other levels of government to impose their own income taxes,
initially on foundations but subsequently on chariteble organizations
generally. 7The tax might very possibly, therefore, lead to a substantial
weakening of the private non-profit sector and further accretion of the
power of govermment. It ig pluralimm that is really at stake in the
decision on the tax and we believe it should be debated on these terms.

Pinally, the tax poses a serious danger to the freedom of private
institutions. A threat to raiss the level of such a tax, once it is
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established, can be used as a convenisnt means of forcing charitable
organizations to terminate activities that are arbitrarily disapproved by
someone in authority. This is an extension of the authority of govern-
ment that could stifle digsent, inhibit experimentation and break the
spirit of voluntariem.

D. The Justification for Private Foundations

The private foundation is a development and extension of the
individual philanthropic impulse into a more effective and capable form,
the advantages of which include continuity, professional staffing, and
assured availability of cxitical masses of funds for problems upon which
individual philanthropy can have little impact.

As goverrment moves increasingly into the field of social
welfare, the work of private foundations becomss more necessary rather
than less. Poundations can move more rapidly and operate more flexibly
than govermment, and foundation~sponscred dewonstrations of the need for
and feasibility of undertakings in the public interest are a logical
precursor of the allocation of substantial government funds to such
undertakings.

The historic accomplishments of private foundations are matched
by the evident need in the future for precisely the kind of philanthropic
activity that they can carry out more ably than any other type of institution.

E. How The Tex Would Affect The Rockefsller Foundation

The Rockefeller Foundation has appropriated all its incows and
more than $230 million of its principal toward philanthropic projects many
of which have been precursors of government sctivity in the field of social
welfare. The proposed tax on investment income would cost the Foundation's
beneficiariss more than $3 million per ysar. It would also seriously hamper
the overseas programs of the Poundation - whose charter commits it to the
well-being of mankind throughout the world - by making it difficult or
isgossible for the Foundation to satisfy foreign govermments of its tax-
exempt status.

F. How The Tax Would Affect Carnegie Corporation

Carnegie Corporation was created by Andrew Carnegie in 1911,
befors the days of incoms tax, for the "advancement and diffusion of
knowledge” among the pecple of the United States and of certain British
ocolonies. In the 58 years of its history its affairs have been managed
by a self-perpetuating board of able and disinterested trustees, with
no other consideration than promotion of the greatest possible public
bensfit.
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Over the yeara the Corporation has supported a wide range of
educational activities with grants totaling $400 million. These grants
huve bsen made in every states of the Union and in one way or another have
benefited every American citisen. If there had been a 7 1/2 percent tax
on ths Corporation's income since it was founded, some $40 million of
private support would by now have been denied to a host of worthy
institutions and talented individuals. The nation at large would have
been the ultimate loger.

In view of Carnegie Corporation's outstanding record of public
sexvice, the rectitude with which its affairs have been managed and the
keen competition for its grants and limited size of its funds in relation
to the enormous opportunities for public good, a tax on the foundation is
unw;rrmtod, unfair and entizely contrary to the best interests of the
nation.

G. How The Tax Would Affect Smaller Poundations

roundations across the countxy concentrate their giving on local
educational and charitable institutions. Comsunity chests, colleges,
medical schools and other local voluntary organizations will bear the
burden of the tax. This result is contrary to the intent of Congress,
axpressad in other legislation, to encourage strong local organisations
through matching grants based on a partnership between the public and
private sectors.

Poundations in every state are struggling now to meat the
ever-increasing needs for scholaxship funds, leadership gifts for
capital campaigns, and innovative grants in fields such as health services.
The tax will mean that fewer of these challanges can be met, and will
haighten the fear, already felt by many, that the House bill signals
the beginning of the end of private philanthropy.

H. PFurther Arguments Against The Tax

1. The burden of the tax will fall on educational, health, and
welfare agencies which receive the bulk of foundation support - even
though the drafters intended that theseé agencies should ramain fully

m'uﬂpt .

2. The tax applies to all foundations indiscriminately, and
thus will be ineffective in corfecting abuses.

3. While insignificant in govermisantal budget terms, the tax
will be a serious blow to private educational and charitable institutions.
Though not justified as a revenue measure, it is in no sense a user fes.
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4. The tax presents an inherent inconsistency - it is an
invasion of the tax-exempt status formerly accorded all charities, yet
the bill insists that private foundations remain in the tax-exempt
category for purposes of federal control over their programs and finances.

5. The tax cannct be justified by the argument that all
organizations able to pay should carry some part of the expense of
government - many classes of tax-exempt agencies will retain their freedom
from tax, and only private foundations, which directly serve the public
interest and relieve the goverrment of some cof its burdens, are singled
out. The tax is a punitive measure - not tax reform.

I. A Proposed Alternative

We recommend that an annual fee be assessed on foundations in
propoxtion to their assets. The amount of this fee should be determined
each year at a level sufficient to assure adequate supervision of foundations
by the Internal Revenue Sexrvice and enforcement of the laws applicable to
them, '
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STATEMENT OF MESSRS. J. GEORGE HARRAR, ALAN PIFER, and DAVID PREEMAN

A. Introduction
In this statement we discuss the effects of the proposed 7 1/2

percent tax on foundation income as seen by the Rockefeller Poundation and
Carnegie Corporation of New York, two of the oldest, largest and bsst known
foundations in the nation, and by the Council on Foundations, the principal
membership organization in the field, representing mainly medium-sized and
smaller foundations. We believe the statement also represents the views of
a number of other large foundations which are coordinating their testimony

before the committee.

B. Opposition to the Tax

We are strongly opposed to the proposed 7 1/2 percent tax on
foundation income and believe that enactment of it by the Congress would be
contrary to the national interest. We find no convincing arguments in favor
of such a tax and many against it. The latter we believe to be so fundamental
that the decision Congress must make is not simply a matter of tax reform

but a decision about the very nature of the American system.

C. The Role of Income Tax Exemption for Charitable Purposes in American Life

The history of encouragement of private charity by the state through
the granting to it of special privileges goes back to Roman times and has
continued unbroken since then. The basic rationale for this arrangement has
also remained unchanged, namely that private charity relieves the state of

responsibilities it would otherwise have to discharge, and hence should be
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given every incentive to flourish. This concept was first given systematic
legel recognition in England in the hiutox;ic Statute of Charitable Uses, of
1601, & measure designed to iq;rm the administration of charity and encour-
age its development by defining a number of specific charitable purposes
vhich would be officially recognized as such by the state,

The intent of the Btatute was to place primary responsibility for
the amslioration snd solution of economic and sociaml problems in private
hands, end its enactment proved to be s powerful stimulus to the expansion
of private charity both in ?ntdn ond in the American Colonies over the next
two centuries. After that, although primary responsibility for social velfare
began gradually to shift to the state, there remained - and remains to thia
day ~ a clearly recognited place for private philanthropy, as it ceme to be
uiled. in both countries,

When an income tax was first levied in Britain in 1799 it seemed
perfectly natural to cxem_chuines from it, and it seemed equally natural
to do s0 in the United States vhen, following passage of the 16th Amendment,
the Revenue Act of 1913 established a federal income tax on a constitutional
basis. This Act exempted from income tax any "corporation organized and
operated exclusively for religious, charitable, scientific, or educational
purposes, no part of the net income of which inures to the benefit of any
private stockhalder or individual," These words, repested in subsequent
lavs, have in the more than iur century since 1913 remained the basic charter
under vhich a wide vu'iet)" of charitable institutions have enjoyed tax
;xuptica.

No distinction has ever been made in the Yasic provision for income
tax exemption between different kinds of 501(c)(3) charitable organizations,
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whether churches, educational institutions, welfare organizations or founda-
tions. The state has never presumed to judge whether scme charitable pur-
poses were mors deserving of tax exemption than others; all have been
considered equal. Consequently there has never been any such thing as a
qualified, or partial, incums tax exemption in the charitable field. Thers
has been total exemption or none. The concept has been considered by its
nature to be indivisible.

The imposition of an income tax on foundations - no matter how
limited the rate ~ would destroy the principle of indivisibility and would,
thereby, constitute a breaching of long-standing and well-proven national
practice. It would, in sffect, signify that foundations are now considered
to ke "less charitable” than other kinds of charitable organizations and
therefore less deserving of full tax-exemption. The illogicality of such
an assertion, of course, becomes obvious when one remembers that toundauou.
are required by law to distribute their .ncome to charity - for the very
kinds of allegedly "more charitable", and hence "more deserving”, purposes
that would remain fully tax-exespt.

Aside, however, from the illogical and discriminatory features of
such a departure from lmsg-luna?.ng practice, its greatest harm would lie in
the clear precedent it would sstablish for future taxation of other classes
of charitable organizations - churches, colleges, voluntary hospitals, and
80 on. It would also inevitably sncourage othar levels of government to
ispose their own income taxes, initially perhaps only on foundations but
subsequently on charitable crganizations generally. ‘

A federal income tax on foundations must therefore bs recognized
as a highly dangerous first step on the road toward the total disappearance

from our national life of the traditional inocome tax exemption enjoyed by
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charitable organizations. Such an eventuality would of course greatly
weaken the private non-profit sector and diminish the role it plays in
our society in favor of further accretion of the power of govermment.

It is in this sense that tha decision Congress will make about an income
tax on foundations can truthfully be said to be a decieion in fact about
the very nature of the American system. It is the pluralistic initiative
and effort of our private institutions that is really at stake in the
legislation, and we believe the issue of the tax should be debated on
these terms.

In addition to the financial threat which the tax poses for the
entire private, non-profit sector, it poses an equally sericus threat to
the freedom enjoyed by private institutions in cur socisty. An income tax
levied on charitable organizations can serve as a simple and highly effective
means by which public authorities can arbitrarily punish them. All that is
required to force certain organizations to terminate activities which some-
one in authority judges to ba offensive is a threat to raise the level of
their tax. This, we would submit, is a misuse of the income tax power
and dangerous doctrine.

We recognize, of course, that thufo have heen abuses by some
andividuals of the privilegs of income tax exemption of foundations, and
we {avor specific measures to prevent these abuses, such as the prohibitions
agains® self-dealing in the bill now under considexation. But we must at
the same time w'ge every member of the Congress to consider most carefully

the full implications for the nation of use of the income taxing power for

122



I11-5
punitive purposes. It constitutes an extension of the authority of
-

government that could stifle dissent and criticism, could inhibit experi-

mentation and could break the spirit of voluntariem in cur society.
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D, Justification for Private Foundations

It has been said that the voluntary philanthropic system which

has developed in the United States is the essence of free enterprise.
Thie system appears collectively in many forms: the giving of individual
time and talent to worthy ceuses; individual pontributiona of money for
philanthropic, charit;ble. religious, and educational purposes; cooperation
in common cause to create gharitable community organizations; giving for
chariteble and philanthropic purposes by business corporations; and the
creation by individuals of organized philanthropies.

Esrly in the history of this nation, soclal welfare was entirely
in the handa‘ of the private sector, Fortunately, in more recent years,
the government has increasingly entered the field in recognition of the
groving needs and demands of e burgeoning society. There has resulted an
informal partnership in which the government has become by far tﬁe major
element in terms of resource investment, But the private contributor,
corporate or mdividml. is senior in experience, demonstratedly innovative,
and free to move promptly and flexibly in response to need. It is both
desirable and proper for the goverpment to take over increasing responsibility
for important programs affecting all of jts citizens. At the same time,
the efforts of the private sector are clearly needed, and private philanthropy
should be encouraged and cherished by society and its elected government.

Private philenthropy derives from the charitable impulse of the
individual, ahd for many years in this country the individual was the sole
source of giving for the benefit of others. Benjamin ?ra‘nklin established
a philanthropic fund as early es 1790, but the modern organized foundation
41d not appear until the beginning of the twentieth century when Andrev
Cearnegie, John D. Rockefeller, Mrs. Russell Sage, the Guggenheims,

and others converved their personal resources into organized philanthropies.
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It is noteworthy that these early foundations, which are still
among the largest and most 1n¥1uent1a1, were formed at a time vhen neither
individual chariteble giving nor the creation of a foundation provided
any tax advantege. Rich men established foundations because they believed
that philanthropy, like most other human activities, could be most efficiently
carried out in en organized form.

Foundations are sometimes referred to as "middlemen” by people
who see no reason for what they consider the interposition of an organization
between a philanthropically disposed individual and his beneficisries. The
description is inaccurate if the term middleman is taken to mean a conduit
or an unnecessary party in a transaction. Foundations are more effective
philanthropic instruments than individuals just because of the advantages
of organization. Those advantages include continuity, certeinty of the
availability of funds, the possibility of professional atafﬁ.ng.. and the
bringing to bear upon selected problems of larger sums of money - and
therefore a broader and stronger array of talents - than individual efforts
had theretofore been able to supply.

As the foundation phenomenon developed and matured, the organi-
zational principle was adopted for community foundations, corporate foundations,
and family foundations, and for the National Science Foundation which is
supported by annual grants from the federal government. The achievements
to which organized private philanthropy has contlributed are well documented
tfut not so widely known as they deserve to be. They include, smong many

others, the establishment of free public libraries; control of yellow fever,
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hookvorm, melaria, and other major end.eniq diseases; the development of
modern medical education; pioneering experiments in rocketry; polio vaccine
research; the solut;lon' of the genetic code that controls plant and animal
heredity; research in astronomy which has yielded extraordinary advances
in our knowledge of the universe; and research in agriculture and its
spplication to the problema of hunger in many of the less-developed natiouns.
Other achievements include the support of medical research, the improvement
‘ of education at all levels, the estsblishment of fellowship and scholarship
programs for ‘the intellectually gifted and for those with leadership potential,
and the support of research institutions dedicated to tpe study and solution
of contemporary human problems.

Many areas of art, culture, science, and education, and many social
1nutitm.;.10na, have benefited enormously from or have been brought into being
by the initiative of private foundations. Anyone who gtudies the record
will recogn'ize that private philanthropy has, by reason of its achievements,
embedded itself uélidly in the Americen free enterprise system. The bulk
of phiianthropic giving is by individuals: personel charitable contributions
totaled nearly $16 billion in 1968. The total of foundation grants vas less
than nine percent of that figure; but because they are organized and profes-
sionally staffed, because they are flexible and can supply continuity of
effort, and because they can provide critical messes of money when problems
require them, foimda’ciona are the advance scouts of philanthropy.

It is sometimes argued that although foundations have been advance
scouts in the past, the increasing ugtivity of government in the field of
social welfare has rendered _timn superfluous. It seems clear both that that
argument is false and that the situation it presupposes would be undesirable

if it existed. To be sure, a degree of experimentation is acceptable in
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the activities of government. But government is by definition cdnsensusl,
in this country at least, and that means that what government does in the
field of s-ocuu wvelfare, as in other fields, should rest upon a common,
or st least a widespresd, public recognition that it is needed. Government
therefore tends to be constrained in supporting those forms of experimenta-
tion, or pioneering research, that must precede such a public recognition.
The role in-which it most plainly fulfills its obligation to the electorete
is that of p:"ovid:lng official sponsorship, and messive funds beyond the
resch of the private sector, once the vork of private' agencies has clearly
documented the existence of a need and, if possible, the visbi{lity of a
solution.

looking toward the future, it seems evident that the larger
participation of government in social welfare has not diminished the number
or variety of problems that most informed citizens see before the nation
and the world. On the cbnt.nry, the increased rate at vhich we are able
to answer certain kinds of questions about our lives and our universe
simply increases the rate at which ocur ;n-ven ask new questions; and in
the meantime certain types of problems - some of them indeed raising ques-
tions about the role of govermment ~ aﬁpeo.r wusually intractable and
increasingly stubborn. We are arriving at new realizations of the importance
of certain problems of social organization and economics; of the effects
of the numerousness of the human species both upon the sufficiency of the
food supply and upon the quality of the environment; and of the risks and
opportunities arising out of our increasing capacity to manipulate both
the externsl mﬁth and our personal environment - owr physical selves.

We have not solved the problems of conflict between nations, snd

it appears increasingly that such conflict is a luxury the species can no
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longer afford. Many of our most perceptivé young people are raising questions
of nationul and individual purpose that do not seem to be satisfactorily -
answered by the old truths. I;n short, there is plenty to be.done, and the
need for private enterprise in the doing of it can only increase, rather than
-diminish, regardless of the extent to which government is able to expand
its support of research and education. It must be hoped that government and
private philanthropy will see themselves as essential partners in human

progress, operating in harmony and mutual respect.
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E. How the Tax Would Affect The Rockefeller Foundation

Long before there was any public participation in the solution
of many of the ills which beset mankind, private philanthropy pioneering
in these areas was shedding light through research on fundamental concerns
and vas teking vigorous action to alleviate couditiong responsible for
undesirable human conditions.

The Rockefeller Foundation was formed in 1913 - before the income
of United States citizens and business corporations was taxed - "to promote
the well-being of mankind throughout the world." During the Foundation's
earlier years, vhen government was relatively inactive in the field of
social welfare, a good deal of the Foundation's effort went into projects
deaigned to demonstrate that particular humem ills were not inevitable
b\ﬁ could be remedied by sufficient applications of energy and skill.
Federal or state government often supplanted the Powndation as the primary
source of funds for projects the importance and feasibility of which had
been' demonstrated under Foundation auspices, and the same tendency for
successful projects to move from Foundation sponsorship to government
sponsorship is observable today. It is probably safe to predict that a
number of projects now being supported by the Foundation - for which
government funding is inappropriate or unavailsble - are of a kind that
in the future will be felt tq lie within the proper sphere of government.

The FPoundation's first work was in the field of public health.
Its success in the ex'adicx;tion of hookworm in this country and in many
others overseas, and its campaigns against melaris, yellow fever and other
widespread and devast;tlng endemic diseases, are now classics in the
annals of public health. Public health is now largely the province of

government .
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For more than a quarter of & century the FPoundation has sponsored
and participated in agricultural research and its spplication toward improving
the quality end quantity of basic foods for the people of less developed
countries in which food supplies have long been inadequate. The results
have been lpe.ctaculnr: today the "miracle vheats" and "miracle rice" have
achieved vorldvide feme as basic to the so-called "green revolution.”
These long-range undertakings, carried on in association with other public
and private agencies, offer for the first time the possibility that the
vorld may in the foreseeable future meet its requirel'uenta for basic foodstuffs
for all of its citizens.

From its earliest beginnings the Foundation has been coemitted
to the philosophy of the reinforcement of educational institutions; the
training of individusls with abjility and leadership potential ia fundsmental
to the success of its total program. Thus, over the yeurs the Foundation
has invested very large proportions of its income and indeed capital resources
in its support of professional and general education in universities here
end abroad. SBimultaneously a scholarship and fellowship program has been
developed which over the years has contributed to the acedemic, scientific
and professional development of many thousands of young men and vomen in
this country and overseas. Perhaps this development of intellectual and
leadership manpower has through its mltiplier effect been the Foundation's
greatest coutribution to economic and social progress during its more than
Tifty-five years of existence. '

' Toward the costs of its philanthropic programs, many of which

have relieved government of costs it would othervise huv;e had to bear, The
Rockefeller Foundation has appropriated all of its income and more than

$230 nillfon of its principal. At the Poundation's current rate of
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receiving income and realiring capital gain, the proposed T 1/2 percent
tax vould cost it more than $3,000,000 per year. Beceuse the FPoundation
disburses all its income, the effect of the tax would be simply to reduce
the volume of work it is able to do. The burden would fall upon the
Poundation's beneficiaries,

The tax would present another problem of special impor-
tance to The Rockefeller Foundation. The Foundation's charter, as quoted
previously, commits it to the well-being of mankind throughout the world.
The Trustees of the Foundation have interpreted that langusge as a mandate
to operate not only in the United States but wherever need appears, having
alvays in rind the fact thﬁt illness, poverty, and hunger elsevhere in the
vorld affect also the well-being of American citizens. Thus a substantiel
tﬁction of the energies of the Foundation have been expended abroud, at
tiue invitation of toreién governments and wvith the cooperation of indigenous
instivutions of research and higher educat'.cn.

In qualifying, as a private American organization, to carry on
philanthropic wvork in s foreign country, the Foundation has alvays had to
rely won its status as a f.u-exempt entity in the United States. Were
it not tax—exeupt here, 1t might very well not be permitted to work in a
number of the countries in which it has supported conspicuously successful
programs. And in other count.ries, vhere it might be permitted to v&k.
it vould probably be denied local tax exemption, vhich would meke the
importation of scientific .equimnt and the assignment of staff prohibitive.

Por The Rockefeller Foundation, then, the most important difficulty
raised by the proposed income tax may be the question vhether any foundation

-80 taxed can continue to call itself a tax-exempt institution. Even if the

131



I13-14

Congress should include in the law language expressly reaf{imming the tax-
exempt status of priynte foundations, there is no assurance that foreign
guvernments, observing the fact of t;axation and noting also that private
foundations are the only group of entities in the charitable sector to be
po taxed, would give credit to the declarution.

There can be no denying the fact that the proposed tax would
be a breach in the long-established and often-reaffirmed principle of tax
exemption for charitable, scientific, educationel, and other philanthropic
activities. The vork of The Rockefeller Foundation and other foundations
would be severely hampered by it, and those we seek to aid would be the
direct losers. Moreover, the gain to the government from the imposition
of the tax would be a scarcely significant eddition to the federal revenues.
For all the reasons stated above, The Rockefeller Foundation strongly

opposes the proposed tax on investment income of private foundations.
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¥, How The Tax Would Affect Carnegie Corporation

Carnegie Corporation of New York was established in 1911 before the
days of tax-exemption. There were, thotdtou. no tax advantages involved for
Andrew Carnegie, the founder; nor had there bsen any for him in the many
other philanthropies which he had set up previously, such as the Carnegie
Institution of ¥Washington, the Carnegie Foundation for the MVMM: of
Teaching and the Carnegie Endowment for International Peace. With the exception
of a legacy for his wife and daughter, Mr. Carnegie gave away his entire
fortune in his own life time.

Carnsgie Corporation was the last of the great Carnegis philanthro-
pies, the largest and the most general in its purposes. The income from its
perpetual) endowment fund was to be used over the succesding years for what-
ever specific purposes the trustess thought bast met the needs of those times,
provided ofxly that the purposes fell under the broad heading of "the advance-
ment and diffusion of knowledge among the people of the United States.” A
smaller fund with similar purposes was set up under the administration of
the same board of trustees for the bensfit of the British colonies.

Mr. Carnegie believed that Carnegie Corporation would be best
administered over the long run if he 4id not bind the trustees too closely by
the terms of his gifts. He selected the most able men of his day to consti-
tute the original board of trustees and placed in their hands sols power to
select their successors, on the assumption that able, public-spirited men
would select equally good men to succeed them. No evidence has ever besn
adduced to indicate that the public interest might have been better served
by some other system of governance than this self-perpetuating board. The
successive members of it, all of whom have served without compensation, have

given their time generously uvl have brought to the management of tha
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foundation a wide range of experience and,'talent. In the 58 years of the
foundation's history there has been not . single instance of any part of
its incom&nurips to the prlv;te benefit of any mewber of the Carnegie
femily, sny trustee, any employee or any other individual except for ser-
vices rendered. No consideration has ever existed in the foundation's .
affairs except furthersnce of the greatest possible benerit to the public.

Over the years the Corporation has pursusd a variety of interests.
Tt hes provided scholarships, fellowships and travel grants to deserving " '
individuals. It has supported research in the sciences, ndiéine, aﬁucation
and the social sciences., It has fostered education in the arts. It has
supported experimental new programs in elementery and secondary education
and more recently at the pre-school level. It has ensbled & wide range of
colleges and wniversities, both public and private, to try out new spproaches
to teaching. It has organized and supported independent ingquiries into
important aspects of the educational system, It has comtributed to the
training of teachers. It has fostered the development of libraries and
sadult education programs. It has uuWed projects aimed at the strengthe-
ening of stete and local government. It hes attempted through the support
of lenguage and areas studies in uchools and colleges to enhance the nation's
capacity to discharge its international responsibilities effectively. It
has supported efforts to improve the delivery of health care to the American
people and efforts to ameliorate the probdlems of the great cities. It has
vorked to improve race relatiocus.

Altogether, in these and other wvays, Cu‘negiel Corporstion has uin,co
1911 spent $400 million. In the course of this peried it has made grants in
every state of the Union, and it would be no exeggeration to say that in one
vey or another it has brought some benefit to every Americen citisen - rural
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as vwell as urban, Southern as well as RMhem. Western as wvell a8 Eastern,
of ordinary circumstances as well as privileged, old as well as young, of
one rece as well as another.: .

Had there been a 7 1/2 percent income tax on foundetions since
1913 the loss to Carmegie Corporation would in total have been $40 million.
_ But th® burden of this loss would not, of course, have fallen on the founda-
tion but on the reciplent of its grants. ALl of the sctivities listed
sbove would in fact have had to be reduced by the amount of the tax.
Similarly, if & tax is nov levied, the loss to education, broadly defined,
in respect to Carnegle Corporation alone will over just the next ten years
be at least $12 million and probably more. There is no other‘ny this so-
called tax on the foundation cen be viewed than as private cupport denied
to vorthy institutions and talented individuals. In reality it will be a
tax on them, and the American people at large will be the ultimate losers.

In view of Carnegie COrporatiou'; cutstending record of publie
service, in viev of the rectitude vith vhich its affairs have alvays been
mansged, in view of the keen eonpet:ltionkfor its grants and the smallness
of the funds it has at its 4isposal each year in relation to the enormous
opportunities for public good, & tax on its annual {ncowme is totally
unvarranted and grossly unfair to this foundation. Far more importantly,
however, such a tax is entirely contrary to the best interests of the nation,

and it is on these grounds that the trustees snd officers of thes foundation

oppose it so strongly.
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G. MHow The Tax Would Affect Smaller Foundations

The tax on foundation income will limit the ability of fm;ndstions
scross the country to support local educatioﬁul, health and velfare organiza-
tions. For example, it will reduce the amounts available to local charities
in Providence, R.1., through the local commnity fund, by at least $100,000
a year. This is estimated to be the tax which would be levied on the Rhode
Islend Charities Trust - all of vhose income now goes to the Commmnity Fund.
8imilar re(}uctions will occur in foundation contributions to Chests and
United Funds in hundreds of communities, vhere small and medium-sized founda-
tions typically concentrate their giving. Thus, at a time vhen United Funds
are struggling de.sperately. to keep up with the demands made, by rising costs
and increased service loads, on their member agencies, the real impect of the
tax will be felt by those same agencies.

Surely the Congress does not intend this result - legislation over
the past several years, such as the Hill-Burton Act, the Community Mentasl
Health Act, etc., has been bused on the partnership philosophy, and hes made
the private philanthropic dollar, demonstrating the concern of local leader~
ship, a prerequisite for federal contributions. S8trong local orgsnizations,
wvith volunteer leadership, are vital to the survival of the private sector.

Another field vhere the impact of the tax will be particularly
severe 18 medical education. The White House report isaued this summer
points out the current crisis in providing adequate health care services
tpmud\oht our society, and Dr. Cooper's presentation on behalf of the
American Association ovr Medical Colleges has highlighted the crucial role of
foundation support. Three specific examples may help to underline the im-

portance of private foundation activities in this field.
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1. The Commonweelth Fund, for many years & major supporter of

medicsl research and education, recently revised its policies to devote an

even greater -proportion of its income to the medical and health fields.

Even so, end before the reduction in its resources which the tax will

cause, it has been forced to decline proposals from major medical schools

for development programs.

2. George W. Starcher, President of the University of North

Dekota, one of several institutions receiving support for their medical

schools from the Hill Family Foundation of St. Paul, }ﬁnnesota, writes in

part:

"If we could feel that this money siphioned off through
federal taxation would come back to the University through
some grant from Washington, it would probably still not
glve us the strong support in new directions which we have
received from the Hill Family Foundation. We have enjoyed
great freedom and our scientists have made significant
strides shead because of the liberal conditions under which
the grents have been awarded by the Foundation. Moreover,
ve have been helped by the continuous sup.ewision. reel
inberest, and concern expressed by officials of the
Foundation,"

3. The Dean of the College of Medical Sciences at the University

of Mianesota, stressing the importance of broad foundation support during

the formation «f that institution's program in femily practice and community

health, ccanludes tnat anything done to impair the programs of the well-

N waituged foundations will be a serious blow to medical education.
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In a period vhen health services are becoming increasingly dependent
on the tax dollar, chipping away at the remaining sources of private support
for 1nnov@t10n and experimentation in the health field will inevitably force
further dependence on the federal government.

Most foundations of modest size are active in support of higher
education, through scholarships, research grants and gifts to capital needs.
Programs such as thosve of the Markus Foundation in Cleveland, or the Sachs
Foundation 1;1 Colorado Springs, provide financial support to enable dis-
advantaged students to attend the colleges of their ¢hoice ~ often by supplying
the last five hundred dollars needed to complete a complicated package of
loans, college aid funds and employment. The tax will mean that these
foundations will be able to help fewer students - even though loan programs
are seriously handicapped by rising interest rates and soaring operating
costs are forcing colleges to increase their tuition fees almost annually,

Lest it be assumed that colleges are supported by only a few large
foundations, it should be noted that, for example, Case Western Reserve
University last year received grants tétalling four and a half million dollars
from more than 230 foundations, representing about 25 percent of all contributed
funds. The tax will fall with equal severity on sll these .foundations, and
others supporting their local schools and colleges in every state.

As has been pointed out earlier, the challenge or matching gift has
proven to be a particularly effective device for gncoura,ging broad support
of capital campeligns conducted by educational and cther private institutions.
In such gifts each foundation dollar is instrumental in producing at least
one additicnal dollar from other sources. The 7 1/2 percent reduction in
foundations' ability to make chellenge grents will thus produce a doublg. or

even larger penalty on the grant-receiving institutions. '
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Finelly, many foundation representatives heve expressed deep concern
that singling out this one segment of the field for imposition of an income
tax may signal the beginning of the end of private philanthropy. Whether or
not this fear proves well-founded, the immediate effect of imposing the tax,
_ taken together with the other punitive measures contained in the House bill -
particularly the treatment of gifts of appreciated property to private founda-
tion:s =~ will inevitably be a sloving down of new funds into those foundations.

Availsble statistics show no appreciable difference in the rate of
growth of GNP and the growth of foundstion essets. If foundation growth
rates sre seriously curtailed, the private non-profit sector will again be
the loser, for only a reasonable growth rate has enabled foundation dollars to.
keep up with inflation and the increasing need for the help which foundations

provide.
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H. Further Arguments Against Tax

The burden of the tax will fall upon the educational, health
and welfare agencies which are the major recipients of foundation support.
The effect upon a number of such agencies has already been described by
earlier witnesses before this Committes. In Sections E., F., and G. of
our presentation we have outlined the effects of the tax upon the Carnegie
and Rockefeller Foundations, and upon the programs of a number of middle-
size and smaller foundations across the country.

¥hile it was plainly the intent of the drafters of the House bill
to impose the tax upon private foundations and not upon the other classes
of Section 501(c) (3) organizations, the foregoing diascussion makes clear
that in fact it will be the operating organizations which will bear the
real burden. In the most recent survey of foundation giving, educational
ingtitutions received 41 percent of the foundation dollar. (Statistics
for eight selected years on foundation giving for higher education totaling
over $2 billion will be found in Appendix A.) Thus the tax, though levied
upon foundations, would in fact be borne by the very organizations which tha
bill intended to benefit through continued complete exemption. Sowe further
reasons are:

1. The tax applied without distinction to all private foundations
indiscriminately and is therefore a totally ineffective mesans of correcting
the abuses which exist in the field. While a number of provisions of the
House bill are addrezsed to real and specific problems, the proposed tax
by its nature is irrelevant to such matters as self-dealing and income
accumulation.

2. While the revenue produced by the tax will have minimal effect

on govermmental budgets, it will be a serious blow to ths educational and
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charitable organizations discussed earlier in ocur presentatiocn. Thus,
without producing any substantial advantage for government operations or
materially reducing the burden on individual taxpaye's, it will have serious
consequences for key areas of private philanthropy. The tax will, howsver,
produce considerably more revenue than could conceivably be utilized by the
Treasury in strengthening its audit and review forces in the foundation
field, and the receipts from the tax will become part of the general revenues.
It is therefore not in any true sense a user fee or a filing fee such as
the alternative measure we propose in the concluding section of tlils pre-
sentation.

3. The singling out of private foundations for taxation on
investment income embodies a basic inconsistency. Tax exemption is not
to be done away with; indeed, the House bill reaffirms and insists upon
the tax-exempt status of privats foundations .even as it taxes them, and
the exemption of other types of philanthropic and non~profit organizations
is maintained in fact as well as in word. What the bill does is to impose
a tax upon one type of organization, hitherto tax-exempt, which for that
purpose is drawn forth from the broad family of Section 501 organizations.
Yet for the purpose of nintainingA federal control over that typs of
organization the bill insists that it remain tax-exempt. This incon-
sistency is the inevitable consequence of attempting to raise revenuve
from otganizations which for othez purposes the federal authorities wish
to consider exempt from tax.

4. Finally, the case in favor of the tax is basically unsound.

While proponents attespt to justify the tax by arguing that all organizations
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able to do »o should contribute to the support of the government, in fact
the proposal makes no effort to require such support from any other class
of exempt organizations. A wide variety of m—w organizations, such
as trade associations, business leaguss, cemstery companies, stc., will
retain their freedom from federal income tax. Thus the principle of tax-
exemption for charity is breached with regard to private foundations, even
though their record of accomplishment demonstrates that they are clearly
serving the public interest more directly than most other exsmpt organiza-
tions and thereby relieving government of some of the financial burdens and
responsibilities which it would othexwise have to meet.

The measure would, for example, require taxes to be paid from
funds which would oth'uviu have supported cancer research; but it would
require no payment at all from the very considerable financial rescurces
of trade associations, whose sole cbjective is to advance the business
interests of their members and which are permitted without limit to in-
fluence legislative and administrative decisions to accomplish that end.
The tax would take money from the provision of scholarships for poor
children; but it would take none from active and influential lobbying

organizations sxempt under Section 501(c) ¢4).

This provision of the House bill is surely not tax reform nor
the plugging of a loophole. Rather, the ‘tax is a punitive measure against
an integral part of the philanthropic structure of our socisty - the
wiﬁto foundation. We submit that the foundation is a uniquely American

phenomenon which does not merit this arbitrary trectment.
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I. A Altezrnative

It is our belief that the present lack of public and Congressional
wmm:mmﬁum-uummmmuwm
of tax-exenpt organizations and enforcement of existing laws by the Internal
Revenus 3exrvice. Such supervision and enforcement would have preventsd or
reduced the bulk of the abuses now known to have occurred. It is our under-
standing that this inadequacy of supsrvision and enforcement resultsd from
a shortage of ataffing in the Exempt Organizations Branch of I.R.5. occasioned
by the fact that no substantial recovery of revenus would result from exposure
of abuses in the tax-exempt organization field. e believe that to safeguard
the public interest, and also to protect the reputation of the vast majority of
foundations which tulfill their charitable mandate in good faith, funds for
more adequate supervision of the field must be found.

It seems reasonable to us for foundations to contribute to the
cost of their own supexrvision. We therefore propose that they be required
to pay an annual fee for that purposs. We further propose that
as a basis for arriving at an equitable distribution of the burden of this
charge among foundations the amount payable by each foundation be proportional
to its assets. The total to be collected from all foundations should be
deternined annually by the Secretary of the Treasury on the basiz of his
sstimate of the cost to the Treasury of such supervision.

This proposal wonld provide a practical solution to the kinds
of problems that have disturbed the public and the Congress. At the same
time it would avoid the damaging consequences and inconsistencies we f£ind
in the proposed tax and have described in previous sections of this

statament.
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_Appendix A

Amounts Contributed by Foundations to U.B. Colleges

and Universities - Eight Survey Years®

1956-57
1958-59
1960-61
1962-63
196k-65
1965-66
1966-67
1967-68

( 90k institutions)
(1,071 institutions)
(1,032 institutions)
(1,036 institutions)
(1,06% institutions)
(1,033 institutions)

(1,042 institutions)

(1,043 institutions)

$ 319,085,152
88,337,037
195,507,178
212,719,999
357,600,709
304,107,178
289,532,h40
320,982,109

$2,087,871,802

Note: The 1956-57 total includés $199,522,710 attributed to the

Yord Fowdation faculty salary endcvment grants.

* Data are from the institutional questionnaire responses

to the CPAE Voluntary Support of Education Surveys.
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IV EPFECT OF PROGRAM LIMITATIONS

SUMMARY OF STATEMENT OP MR. MERRIMON CUNINGGIM

My testimony is confined to the subject of program limitations.
Among the unfortunate and, we believe, unintended handicaps
that H.R. 13270 imposes on the work of private foundations are:

1. Restrictions on programs of fellowships and
awards: The present language of the Bill, though
not the intention of the House Committee, would
call in question some worthwhile programs, care-
fully defined, publicly announced and impartially
administered. Modifications in the wording of
the Bill could eliminate the difficulty.

2. Implications of the prohibition on “any
attempt to influence legislation....":
Foundations are alarmed that if the present
wording of the Bill in Sec. 4945, para. (b) (1)
and (¢) is retained, the effact will be that
grants in any area of current social importance
would@ be off bounds, because of the likelihood
that sooner or later projects supported by such
grants would point toward a need for new legis-
lation. The House Committee seems to have
intended only to make sure that foundations do
not engage in partisan political actionm,
(Report, Part 1, p. 33). This laudable purpose
can bhe achieved, and proscriptions of worthy
foundation activity can be avoided, by judicious
changes in the wording of the paragraphs indicated.
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SUMMARY OF STATEMENT OF MR, HOMER C. WADSWORTH

I. Foundation effort marginal to government
and to philanthropic giving of individuals. Therefore,
foundations provide research and development assistance
to agencies, public and private, seeking to advance
knowledge and to cope with changing conditions.

11. Most foundations work with government
agencies at all levels, and have continuous interchange

with government officials -- Examples.

III. Texms of H.R. 13270 section 4945 (e) (1)and (2)
give concern for following reasons:

A. Question of whether normal contact with
government officials is prohibited.

B. Question of whether foundation officers
and grantees may serve with federal advisory
agencies.

C. Discrepancies, Ways and Means Committee
and actual lﬁnguage of bill,

1. Report suggests prohibition of
partisan activity; bill as written
extends to grant support calculated
*to affect the public opinion of the

general public or any segment thereof".
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2. Report states section 4945 (c) (2)
“"does not extend to discussions
of broad policy problems and issues
with such members or employees".
Bill reads prohibition of "...any
attempt to influence legislation
through private communication with
any member or employee of a legis~
lative body, or with any person...”
D. lack of clarity and severe penalties will
drive trustees and officers to undue caution,
numbing foundation effort and driving foundation
effort away from areas of main national concern.
E. Use of term "knowingly", presuming that
advice of counsel will protect against penalties,
too thin a reed to lean on. Problem one of fact,

not law, clarity rather than ambiguity.

IV. Cosment on section 4945(f) (1)and (2) and (3):
Expenditure Responsibility.
A, Main concern ambiguity; what does "fully
responsible" mean?
B. Foundations need appropriate reporting
ﬁochani.sm, but shculd not interfere with freedom

of grantees.
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SUMMARY OF THE STATEMENT OF THE HONORABLE W. RUSSELL ARRINGTON

The thrust of Senator Arrington's testimony focuses
on the problem of foundation supported groups that work to
strengthen state government and in particular the Citizens
Conference on State Legislatures. It is quite apparent that
there is a national need for stronger and more effective state
and local government.

The proposed saction 4945 concerning influencing
legislation may proscribe currently acceptable activities of
the Citizens Conference. Senator Arrington stressed he was
not an officer, trustee or employee of the Conference. Senator
Axrington's interest is that the Conferance's activities con-
tinue to be furnished to the state legislatures. Some of
these activities include: 1) Provide advisory and technical
services to some 16 state citizen commissions that study and
recommend procedures for legislative modernization, 2) Conduct
research and publish comparative information about legislative
improvement, 3) Conduct media conferences to provide for an
exchange between state legislators and editors, publishers,
station owners and managers, and 4) Inform the public how the
electorate has supported or rejected amendments concerning
legislative articles of state constitutions.

H.R. 13270 will effectively prohibit these activities ~-
even though these activities are non-partisan and do not involve
elections for public office. If the "subatantial activities"
test is abandoned and section 4345 is substituted, the private
sector may no longer be an impetus to bringing about legisla-~
tive modernization.

Legislatures, by legislation, often request the
Citizens Conference aid. That may be influencing legislation,
even though the stats asked for it. Every state legislator
in the United States receives information from the Conference
about the efforts to modernize. These activities may he pre-
vented. The Conference brings the press and legislators
together in the hope that they will influence one another.
Undoubtedly legislation does get influenced in the process.
Should this be proscribed?

Senator Arrington then goes on to make spacific

recommendations: 1) Distinguish between partiszan and non-
partisan and then go on to prohibit partisan activities and
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encourage non-partisan activities, 2) If legislation is pro-
cedural in the sense it affects structure of government
encourage not prohibit involvement in legislative activities,
3) Use disclosure as the method of preventing abuses in the
relationships between public officials and foundations,

4) Require foundations to be invited to testify or offer
technical advice, and 5) Permit activities that are not en-
gaging in support of or opposition to candidates that are
general in nature rather than advocating particular legis-
lation, and are not partisan election campaigns.
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STATEMENT OF MR. MERRIMON CUNINGGIM

Introduction

Mr. Chairman and Members of the Committee:
This par: of our testimony has to do with those portions of
H.R. 13270 that, if finally adopted, would impose serious

limitations on the programs of many foundations.

Three of us will speak to the program limitations implicit

in the Bill: Mr. Russell Arrington, President Pro Tempore
and Majority Leader of the Illinois State Senate, testifying
on behalf of the Citizens Conference on State Legislatures,
and Mr. Homer Wadsworth, President of the Kansas City
Association of Trusts and Foundations, and myself, testifying

concerning the effect on foundations.

My name is Merrimon Cuninggim, President of the Danforth

Foundation of St. Louis.

We have fcur major points to make:

1) The prohibition against "any attempt to influence

legislation...” would inhibit or prevent presently approved
activities by foundations that would adversely affect their
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fresdom to contributa to the general waelfars. This is the
most serious program limitation of the Bill, and from our
different perspectives all three of us will speak tc this
point.

2) The partial prohibition against grants to individuals

might still handicap unduly some worthy programs of fellow-
ships and awards, I will elaborate on this position.

3) The definition of, "axpenditure responsibility” is
either difficult or impossible to fulfill., Mr. Wadsworth

will deal with this problem.

4) The language of the Bill on these three subjects seons
occasionally to be unclear and imprecise, though we feel
that the Report reflects the intention of the House
Committee. As 2ll of us will indicate, it is our belief
that modifications in the language of the Bill could make
its provisions consistent with ths purposes of the Committes
as expressed in ths Report, and tharoby_ could eliminate the
dangers we see.
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To the extent to which :cpuunnt;lvu of various foundations
feel that H.R. 13270 imposes serious program limitations on
their work, they must of necessity speak not with one unified
‘voice but as individuals, each having his own perspective.
Most foundations are local or regional in their outreach, and
the implications of the Bill are necessarily limited to the
geographical ard topical areas they sarve. Even the natiomal,
*gensral purpose" foundations have their distinctive program
enphases, and the testimony of each would differ from that of
every other. Yet common threads of concern are discernibls.
I can speak with assurance only for the foundation I represent,
but it is my hope to he illustrative rather than simply

unilateral in the treatment of the mattars I want to mention.

So that you may know the particular position from which I
speak, let me say a brief word about the Danforth Poundatiom.
Our work, since the Poundation's beginning in 1927, has been
largely in the field of education. In the past year and a
half we have become active xlso in the field of urban affairs,
chiefly in the St. Louis area. No such limitation applies,
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however, to our educational efforts; for through our grants,
fellowships, workshops, conferences, and by other means we
have intimate contacts of one sart or another with eight
hundred to a thousand colleges and universities, hundreds
of secondary schools and other educational organizations,
and upwards of fifteen thousand persons in educational
occupations, all across the countxy.' In market value of
portfolio we rank 16th in size among national foundations;
in amount of annual expenditures - a truer measure, we think,
of a foundation's activity - we are 9th. Like many another
similar foundation, we believe in and practice full public
disclosure of our activities, 1If it hadn't been for these
hearings our new Annual Report might already have been off

the press!

Let me direct your attention, first, to the prohibition
against grants to individuals, Sec. 4945 (b)(3) on p. 44

and (e) on pp. 46-47 of the Bill. This section is less
restrictive than, and thus in our view a considerable improve-
ment on, the "tentative dacision® announced by the House Ways
and Msuns Committee in its press release of May 27, The
"tentative decision® prohibited all grants to individuals,
whereas the Bill as it now stands would allow such grants

vhen the conditions of sub-paragraph (e), pp. 46-47, are met,
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It appears to us, howaver, that the language of the Bill
may still be more restrictive than fulfillment of the
intention of the House Committee would require. The
Committee means to put an end to grants "to enable people
to take vacations abroad, to have paid interludes between
jobs, and to subsidize the preparation of materials fur-
thering specific political viewpoints.® (Report, part 1,
pP. 33) We of the Danforth Foundation, along with other
foundations that sponsor carefully planned and administered
programs of fellowships and awards, would heartily applaud
this aim. But the language of the Bill outruns this inten-
tion and may do considerable harm to reputable programs. I
shal) draw my illustrations from among the ten or a dozen
programs that the Danforth Poundation sponsors or supports,
though I beg you to remember that these are only a few
among the scores, perhaps hundreds, of such admirable pro-

grams sponsored by other foundations.

The first problea is that the language might unintentionally
force the cessation of useful programs of awards and prizes,
given to recognize excellence or achievement in various
fields. Such awards are indeed grants tdé individuals, and
thus would fall under the prohibition of such grants; but

they would not qualify as approved exceptions to that

157

33-758 O-69 pt. 2—-11



prohibition because they are not scholarships or fellowships
and do not aim "to achieve a specific objective. . ."
Recipients are not applicants, expacted to "p.oduce a report" '

or perform some other service, but are simply honorees,.

For example, our own Harbison Awards for Gifted Teaching
might have to be terminated, even though in recent times
both the White House and the Office of Education have
expressed keen interest in the Program and a desire to
emulate it. These Awards, usually ten per year, are for
$10,000 each; the purpose is not merely to honor teachers

of unusual competence but also, and by that means, to
emphasize the importance of teaching in the academic process.
It is ironic that, whersas the Bill would seem to allow this
Program to continue only if it is to "achieve a specific
objective. . .," the Internal Revenue Service has ruled that
the Award will be tax free to the recipient (under section 74(b)
of the Internal Revenue Code), only if he does not have to
fulfill some requirement of the Foundation. Perhaps a clause
could be added at an appropriate place in the Bill, to
indicate that awards coming within section 74(b) are to be
excepted from this provision.
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A second problem has to do with the wording in lines 22-24
of sub-paragraph (e), p. 46. We agree fully with the Bill's inten-
tion to allow approval of those grants to individuals that
are "awarded on an objective and nondiscriminatory basis
pursuant to a procedure approved in advance Ly the Secretary
or his delegate, . ." It occurs to us, Lowever, that leat
enforcement be more time-consuming and restrictive than was
intended, something needs to be said as to how clearance
could be secured in advance, how decisions could be reached
rapidly when necessary, and what criteria should be used in
making judgments. Clearance would be streamlined, to the
benefit not merely of the foundations involved but also of
the human needs they seek to serve, if the regulations wers
to spell out the kind of “"procedure” that would be judged
to be "objective anﬁ nondiscriminatory.”

It appears to us that "objesctive” should mean that applicants
will be judged on the basis of credentials submitted in com-
pliance with publicly announced eligibilities and instructions;
that the vaxious steps in the selection process, also publicly
announced in advance, will be such as to provide fair considera-
tion for all applicants; and that final dscisions will be in
the hands of people, publicly identified, whether in or outside
the foundation (and perhaps both), who are qualifiad by their
own experience to make such judgments.
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Similarly, *nondiscriminatory” should mean that no irrelevant
distinctions of race, creed, color, sex or age will be imposed
in the selection., The addition of "irrelevant® is important,
for some worthy programs discriminate purposely in order to
overcome some current imbalance. For example, our program of
Graduate Fellowships for Women is directed to the lack of
qualified women in college teaching; and a requirement that
this particular program admit men would defeat its central
aim. Taking note of this Program, the Advisory Council on
Graduate Educaticn of the 0.8, Office of Education recommended
this spring that the Office of Education explore the possibility
of establishing a similar discriminatory program. Various
programs by a number of foundatioﬁa, Danforth included, on
behalf of mincrity groups would also benefit from a clarifica-

tion of "nondiscriminatory.®

"Procedure” should mean that, on the one hand, "the Secretary
or his delegate" will undertake to review only a defined
program of grants, not the individual grants themsalves; and
that, on the other hand, foundations will not make episodic
grants to individuals outside the framework of scme defined
program. As is true for all our fellowship programs, and

for the host of excellent programs sponsored or supported by
other foundations - Commonwealth, Guggenheim, Hazen, Markle,



v -9

Woodrow Wilson, etc., etc. ~ the sponsoring agency would be
quite prepared, and should be expected, to hold to the
terms of its defined, publicly announced program and to
refrain from subsidies to individuals, individually deter-
mined. Even the small foundation, making only a few grants
to individuals, would not be handicapped if it were allowed
to describe in advance the terms under which such grants

would be made.

Lastly, “approved in advance" should mean that clearance

will be expeditious and unequivocal, Long delays and

peculiar requirements or conditions for approval would cut

the nerve of foundations' efforts in this regard. Most
helpful would be regulations stating that programs cominy
within the list of requirements enumerated therein need not
have a separate ruling in advance. In those instances in
which rulings must be sought, a time limit could be specified -
say, six weeks - at the end of which, if the appropriate
Government official had raised no objection, the foundation's

program would be considered approved.
The final problem in respect to grants to individuals turns

on the unnecessarily and, we think, unintentionally restrictive

language of that part of para. (e) in lines 1-6 on p. 47. The
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wording provides that, to escape the prohibition, the grant
must be “a scholarship or fellowship grant at an oduqational
institution . . . or that the purpose of the grant is to
achieve a specific objective, produce a report or improve or
enhance a literary, artistic, musical, scientific or other
similar capacity, skill, or talent.” At first look the
words seem to be broad enough to include any legitimate
program; but on more careful examination such questions as
the following arise; Must the recipient of a scholarship
or fellowship be enrolled as a regular student? What about
part-time? What about an auditor? What about study outside
the United States? What about independent study? How
specific must a "specific objective® be? Do the adjectives,
“literary, artistic, musical, scientific,” include any
educational “"capacity,"” the "skill" of the administrator or
the "talunt® of the teacher?

I 4o not mean to carp. Most of the fellowship programs of

the Danforth Poundation, as well as thiose of other foundations,
are nicely covered by the Bill's enabling phrases as they now
stand. Let me give two brief examples, however, of programs
that might be adversely affected by the present language.
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First is the Danforth Associate Program, an extensive effort
to provide variocus forms of encouragement and support to
faculty members on hundreds of campuses throughout the country,
for the purpose of fostering what has been called “"the personal
dimension” in higher education. These faculty members are
committed to the high aim of reversing the trend toward anony-
mity in campus life. The Foundation makes modest grants to
them, to be used for the benefit of their students, and
sponsors regional and national conferences for them for the
discussion of pertinent issues. Competent outside evaluators
have praised this Program for the understanding and construc-
tive action it has quietly brought to bear on problems of
student unrest in every section of thc country. But those
chosen to be Panforth Associates do not hold fellowships,

are not expected to "achieve a specific objective,® and the
quality they "improve or enhance” is not so much peculiarly
“literary, artistic, musical, scientific® as it is generally
humsane, related to their professional vocation as teachers and
educators. On the basis of the Bill's present wording, what

would happen to this Program is not clear.
Again, our Program of Short-term Leaves for College and

University Administrators would be suspect. To provide the
kind of support that able, yet harried, university presidents
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need today, a fortification of body, mind and spirit, the
Danforth Foundation insists that recipients, twenty per year,
do not undertake "a specific objective®™ or "produce a report,”
or "improve or enhance” anything at all except their ability
_to cope with their immensely demanding duties. Recipients do
not go on vacatipns, but undertake reading programs, write
lectures, study the problems of other institutions, or
otherwise fit themselves for the better performance of their

own jobs.

Other foundations provide similar programs whose value often
turns on the fact that their purposes, and their expectations
of recipients, are iess specific and more flexible than the
language of the Bill now allows. The intent of the Bill,

as we understand it, would he well scoved if modiflications
of language so as to take these considerations into account

were adopted.

The second major limitation of program to which I wish to
speak is the prohibition against "any attempt to influence
legislation® as defined in section 4945(c), on pp. 44-45

of the Bill, and as commented on by the Report, part 1, p. 33,
In my view, this is potentially the most serious issue raised
for foundations by any part of the Bill. Pach of my fellow
witnesses will also testify on this matter.
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A host of foundations are understandably and inevitably alarmed
by the language of the Bill as it now stands. The wording
seems to suggest that "an attempt to affect the opinion of

the general public or any segment thereof" (lines 5-6, p. 45),
on any matter that might relate to legislation, would be a
taxable expenditure incurring heavy penalties. What, then is
left for foundations to do? To play safe, they would feel

that they must eschew working in any field of the social
sciences, perhaps also the humanities, and even the natural
sciences, at least in their applicability to human problems.
Conservation of our national resources? Air and water pollution?
Beautification of our highways? Such innocent~sounding activi-
ties would be too dangerous, for they would sooner or later

touch on legislation.

Take the grants of the Danforth Foundation as a case in point.
We work, by choice, in the fields of education and urban
affairs, because we believe that problems in these fields are
crucial for our time, and that even though our efforts are
bound to be minuscule in comparison with those of government,
it is important that private as well as public energies and
resources be brought to bear. In our work we have in mind
the molding of public bpinion, local or national, not merely
on behalf of the project itself that is supported by one of

-our grants, but also on behalf of the purposes or goals that
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the project seeks to serve. To support a socially purposeless
project would be wasteful and thus preposterous. The pursuit
of these purposes could and often does lead to a recognition
that changes are needed in regional or national life, and
thus eventually to new legislation. To disavow "an attempt
to affect the opinion of the general public" would mean, for
us, to withdraw from the fields of education and urban
affairs, at the very time that private as well as public

efforts in these fields are most needed.

To be explicit, let me mention a few of the recent grants
of the Danforth Foundation, as representative of those of
other foundations, that would be called in question by the
currant wording of the Bill:
=== to the American Assembly, in cooperation
with the American Bar Association, for a series
of conferences, based on preparatory studies,
of the theme, "Law and the Social Order.™ This
program will undoubtedly result in numbers of
specific recommendations by the Assembly for
new, though non-partisan, legislation,
=-==~ to the American Bar Association, for
support of a program of its Special Commission

on Housing and Urban Development Law, to involve

166



v - 15

lawyers in solving urban problems and "to
attack outmoded laws by working with federal,
state and local legislatures."”

-~-= to the American Council on Education,

in support of a National Conference on Law

and Higher Education, to examine the adequacy
of present understandings on the legal status
of atudents, due process, and campus freedom
and order,

---- for the Cooperative School Board Project,
involving four metropolitan school systems
(Boston, Chicago, Los Angeles and New York),
four neighboring graduate schools of education,
and two o;her organizations to coordinate and
disseminate the findings. This ambitjous
study of the preasent and desirable functioning
of large city school systems will, we hope,
have many repercuasions, including legislative
ones.,

---- t0 the Education Commission of the States,
a formal compact of over forty states for the
purpose of bringing governors, legislators

and other political leaders into closer asso-
ciation with educators, for the benefit of

state systems of education at all levels across
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the country. Growing out of ideas advanced by
Governor Terry Sanford, Dr. James Conant, and
United States Commissioner of Education James
Allen, the Danforth Foundation has shared
equally with the Carnegie Corporation in
furnishing the seed money for this organiza-
tion, until such time as the states themselves
assume its full support. The very establishment
of the organization required specific legisla-
tive action in each participating state, to

join and to appropriate its membership fee.

-~=-- for the Governor's Conferences on Education
in Missouri: We have joined with the Kansas
City Association of Trusts and Foundations and
other groups in supporting these state-wide, non-
partisan gatherings to study and make recommenda-
tions as to desirable changes in the state's
system of public education. Recent legislation
on behalf of Missouri's public schools has been
based directly on the work of these Conferences.
--=- to the Missouri Bar Association, to provide
for an examination of procedures in juvenile
courts and, as a hoped-for result, beneficial

changes in such procedures,
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~-=« t0 the New York State Education Department:
This was a many~-faceted grant to enable the
New York State Education Department to work
cooperatively with both public and private
institutions, large and small: Brooklyn
College of the City University of New York,
Colgate University, Cornell University, State
University of New York College at Fredonia
and Vassar College. The aim was to upgrade
programs of teacher training and revise
standards of certification for teachers, and
expected results will call for changes in
legislation or in decisions of governmental
bodies affecting public schools.

-~=-= to the St. Louis Board of Aldermen, to
draw together all the leading individuals
and agencies concerned with housing, both
public and private, in the St. Louis area.
Though the grant was made to the Aldermen,
the planning committee for the two maijor
conferences, and for the studies that went
into their preparation, was composed of
representatives from four universities and

from other community agencies, If the
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recommendations of these conferences are to

be acceptad, changes in legislation will occur.
--== to the Southern Association of Colleges
and Schools: Por over ten yesrs the Danforth
Poundation has been working with the Southern
Association on behalt of the upgrading of
predominantly Hegro colleges in particular and
strengthening educational opportunities for
minority groups in general. A particular
series of grants to the Southern Association
in recent years have been for the support of
their Education Improvemsnt Project, a program
of many parts represented by projects in many
places throughout the South, bhoth urban and
rural. Teco complex to be described in a brief
' sentence or two, the EIF has received support
from several governmental agencies, such as
the Office of Econamic Opportunity, as well as
from many fcundations; and since the boards cf
education of nearly every Southern state are
conperating, the result of this program will
eventually be felt by legislatures and executive

offices of government throughout the South.
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Thess are only a few that might be mentioned. Illustrations
could be furnished by countless foundations from many other
fields of social concern and husan endeavor - populationm,
quality of environment, the arts, public broadcasting,
regional planning, the administration of justice, and on
and on. Rars would be the foundation, small as well as
large, that could not give a multitude of examples -~ not
the support of politically partisan efforts but of ratiomal,
impartial studies and projects. Such grants are not simless
but are directed toward making a difference. Differenoces
are brought about in our socisty in many ways, to be sure,
but one of the lmportant ways which we would be loath to
give up is through the changed attitudes and opinions of
ths publis, which cught to, and 4o, get incorporated sven-~
tually in legislative changes, locally or naticnally. It
would be tragic for America if this kind of activity by

foundations wers toc have to be discontinued,

It is my ispression, however, that such an unhappy develop-
ment for foundations in guneral was not the intent of the
Bouse Commitiss. In fact, in their Report, part 1, p. 33,
they affirm a much more msodest and realistic intantion.
Referring to this provision of the Bill, they explain that
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it "appiies specifically to expenses incurred in connection
with grassroot campaigns or other attempts to urge or
sncourage the public to contact members of a legislative
body for the purpose of proposing, supporting, or opposing
legislation.” 1In other words, the aim is to prevent founca-
tions from engaging in partisan politics. With this aim we
of the Danforth Poundation are in full accord; and we have
reason to believe that tha overwhelming majority of other
foundations share this conviction. If the Committee's main
purpose is to keep foundations from using the old substantiality
test of Section 501(c)(3) in order to engage in propaganda, a
purpose tc which we gladly subscribe, then the dire results
of the sweeping language of subparagraph (c), p. 45, can bhe
escaped without doing violence to the laudable intsntion back of
the language. That the Committee itself may have thought so
is suggested by a further sentence from the Repori, Part 1,
pe. 33: "This prohibition is substantially similar to the
provisions of present law (Sec. 162(e)), which prohibits
business deductions for grassroots lobbying activities.”
Is is my conviction that modifications of the present
provisions of sub~paragraph (c) could be made sc as to enable
the language to reflect more accurately the desires of the
Aase Committes, and in the process te leave room for the
iegitimate functioning of foundatione on behalf of the general

welfare.
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In closing my testimony I wish to reiterate that I do not
believe the House Committee meant to impose severe program
limitations on legitmu philanthropic agencies. That

the Bill's wording in certain places does so is, in each
case, an instance in which the language inaccurately xeflects
"c.‘.se intent, But, though the problem may be more semantice
than substance, it is nonetheless seriocus in its implications
for both foundations and their beneficiaries. I thank you

gentleman for the opportunity to present my concern to you.
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STATEMENT OF MR, HOMER C. WADS WORTH
The testimony which I wish to present relates

mainly to those provisions of H.R. 13270 which define the
limits of foundation effort in matters touching upon pmblic
policy. I wish also to comment upon those sections which
define the responsibilities that foundations assume under
the terms of this statute for the expsnditures made by
agencies receiving grants,

I do wish to associate myself and the parties I
represent with the general position taken by other spokesmen
on the main features of H.R. 13270. Wwe do not oppose
provisions of the bill that outlaw self-dealing. We do not
oppose requirements that would assure that. privace foundations
spend their income for charitable purposes., We do not
oppose provisions that would require full disclosure of all
foundation activities. -

on the other hand, we object to the proposed tax
on private foundations as fundamentally punitive and totally
inconsistent with the effort of our govermment over many
years to encourage private giving and private effort to
accomplish worthy public purposes. We join with others in
support of a fee payment to provide the Treasury with sufficiant
funds to maintain an adequate staff for review annually of all

foundation aciivities to assure compliance with the law.
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The prcposed changes in the law goveraing
foundations, and especially section 4945(c) (1) and (2),
seem strangely out of touch with the nature of things in
this period of our history. Poundations exist to serve
the public interest. Their justification derives from
the view that the public interest is best served if private
citizens and our agencies of govermment work together to
wmeet human needs and to advance human knowledge. ThuW,
we have ﬁbllc and private universities and colleges: public
and private institutions to serve the sick and the disabled;
public and private agencies administering welfare mervices:
public and private organizations that sponsor a broad range
of cultural activities.

‘These agencies are by no means separate entities
that may be distinguished from one another by the way they
meet their bills, The contrary is the present condition.
This era is marked by the rapid growth and development of
mixed snterprises, each quite as dependant on various forms
of public support 28 well as income from gifts and endowment
and the like,

A few examples come quickly to mind. There is no
longer to be found in this nation a purely private university.
Our most affluent universities, each guided by private
citizens serving as Boards of Directors or Truatees, receive

from 30 to 50 percent of their income from governmental
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sources. Many of our medical schools, including those
vhich function under church-related auspices, make up more
than one-half of their annual budgets from govermment grants
and contracts, Many of our symphony orchestras and art
galleries and museums receive substantial and indispensable
assistance from governmental sources, either directly or
indirectly.

Jroundation efforts are clearly marginal to
governmental programs in most fields of endeavor. They are
minor activities in dollar terms, too, in relation to private
giving by individuals. The total spending of all foundations
in the United States is much less than the annual budget of
the Office of Education -- a single office among many in the
Department of Health, Education and Welfare. This is just as
clearly seen at community levelg as it is in national terms.
HEW spends about 100 million dollars per year in Jackson
County, Missouri (Kansas City); the total spending of our
Association which is the only organized general purpose
foundation group in the community is on the order of $750,000
per year.

The United Fund effort in Greater Kansas City
produces $7,500,000 per year, to which must be added the
considerable income of United Fund agencies from fees and
memberships and the like. Therefore, foundation effort in

local terms dwindles to very minor proportions -- less than
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ona percent of the spending of one Faderal department
among wany:; less than 10 percent of the amount available
to United Fund agencies.

This condition in the country at large has
forced many foundations, and especially those which work
mainly in our communities, to regard their function az
increasinyly one of providing research und devalopment
assistance to programs designed to help alli sgencies,
public and private, to better cope with conr:znt’v changing
conditions. To accomplish this task we need full information
about the range and quality of current cffort. We need good
working relations with those who carry th. *wavy burdens of
community servicee, whether they he jovermaent officlals or
smployees of private agencles. It is neuaurucy frequently
for foundation officials to join with ccher parties to
create new muit_uticns t» meet reeds that go beyond the
scope of existing prograss.

Many examples coma 0 mir.. from our experience
along these lines in Karsas City over the pust twenty years.
The Association took the initiarive in 1951 at Che request
of City authorities in cresting a non-profit corporation to
manage and develop the public services available to indigent
persons in need of psychiatric care. This effort has produced
a wide range of coordinated programs now uvailable to qualified
parties in the western third of Missouri, and operates clinical,
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teaching and research programs on an annual budget in excess
of five million dollars per year.

The succeasful management of the psychiatric program
led the officials of Kansas City to request in 1961 that the
Association take the leadership in creating another non-profit
corporation to operate the City hospital system. This was
accomplished under the terms of a contract betwseen the non-
profit corporation and the City government. The City's annual
payment of seven million dollars has been doubled by drawing
in private support as well as rederal grants for specified
purposes. New buildings are under construction, aided by
private gifts as well as state appropriations and Federal
grants. The University of Missouri recantly announced that
it would develop a riew medical school for the state as an
integral part of the program, and has moved its dental school
to a new location within the complex.

Quite fregquently foundations make grants to public
agencies to accomplish useful and important purposes best
achieved in this way. FPor oxample, our member trusts made a
grant of $480,000 to the School District of Kansas City,
Missouri in 1962 to enable the District to operate a college
scholarship program for young people from families with
limited means. More than 500 students entered college through
this program and many have returned to teach in the Kansas City

system, The format and practices of the agency created to
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manage this activity have now been incorporated into a
major Federal program.

Our meﬁber trusts created an independent social
research agency in 1950, the Institute for Community Studies.
This agency receives annual grants. It also performs 2
wide variety of remearch services for many parties -- agencies
of government at all levels az well as private, non-profit
agencies. One of its recent contracts was with the sub-
comuittee on Employment, Manpower and Poverty of the Senate
Committee on Labor and Public Welfare.

The foregoing indicates from our experience the
basis for our concern with the changes in the tax law proposed
in H.R. 13270, and especially Section 4945(c¢) (1) and (2). we
work very cooperatively with many governmeatal agencies to
accompliash useful ends. We find that precively this kind of
joint effort is needed to achieve the results desired. (uite
clearly, many of the things we do through qrant support are
caleulated "to affect the opinion of the general public or
any segment thereof." oOnce a task is completed it often
becomes legislation, for,in a qovernment by law, acts, many
times, must be ratified by statute or ordinance. 1In addition,
every appropriation is an act of legislation. We do not live
in a sterile world,* and we doubt that any such world exists
outaide of research laboratories.

We are quite aware that there exists a wide range

of opinion on many current public questions, and that

179



v-28

foundations will be criticized for grants issued that
provide for experimental effort along lines that some
people oppose, We respect the open market-place for ideas,
ask that others do so, too, and believe that the democratic
system functions best under such conditions. We have always
published full reports on what we do. and have made our
records available to anyone who wanted to have a look at them.

Section 4945(c) (2) would restrict severely our
contact with government officials. This portion of the bill
reads as followa: "(taxable expenditures includea but is not
limited to)...any attempt to influence legislation through
private communication with any member or employee of a
legislative body, or with any person who may participate in
the formulation of legislation, other than through making
available the results of non-partisan analysis and research.*
Are we to refuse to answer letters from legislators? Are we
to exclude grantees from answering such letters or conversing
with eiected officials or "any other person who may participate
in the formulation of legislation”? Are those of us who serve
on Pederal advisory councils -~ and I have served on many,
and currently hold a scat cn the National Advisory Healih
Manpower Council ~- to resign on the ground that our participation
is in violation of this provision? ’

It seems to me that there are serious discrepancies

between the Report of the House Ways and Means Committee on
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this subject and the actual language of this sectlion of

H.R. 13270. 'he report states the following on page 33,
beginning on line 10: "Your committee has determined that

a tax should be iumposed on expenditures by private foundations
for various activities that it believes either should not be
carried on by exempt organizations (such as lobbying,
electioneering, and 'grass roots' campaigning) or more
appropriately are carried on by the other organizations."

I know of no private foundation that would take
exception to this position. 1 know of no private foundation
that would not subscribe to penalties for error in this regaxd.
On the other hind, I see no correlation between this statement
of purpose and the actual language of Sectlon 4945(¢) (1) and (2).

The same sort of discrepancy is to be noted between
the wWays and Meanz Committee report and the Bill on the matter
of communications with legislative officials and other persons.
The Committee report states on page 33, beginning on line 22,
that Section 4945(c¢) (2) "precludes direct attempts to persuade
members of legislative bodies or governmentai employees to
take particular positions on specific legislative issues. It

does not extend to discussions of broad policy problems and

issues with such members or employees." (emph&sis mine). The

section referred to does not make explicit this point. 1In
fact, the language simply prohibits any attempt to influence

legislation and by whatever means, and extends the prohibition
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to "any other person® other than legislators "who may
participate in the formulation of legislation.* oOnce again,
it meems to me, a limited objective ia taken with an arsenal
of weapons sufficient to kill off all but the most hardy of
foundation officers and grantees who dare to have an opinion
that might conceivably play some part in the formulaticn of
leginlation.

The provisions of this section of the Bill, together
with the harsh pentlties provided for failure to comply with
the law, can only have the effect of nwibing foundation effort
and driving foundation money away from the areas in our
national life that currently give us most concern. Trusteces
are quite human in that they tend to avoid areas of controversy
in the normal course of events. They sexrve in moat instances
without any compensaticn, and give freely of their time to
consideration of the matters that come before them in the
form of requests for aid. They are not likely to risk
penalties, nor are they likely to permit their officers to
take risks in areas where the law and the regulations are
distinctly unclear. This would appear to be the general
situation that we shall confront if H.R. 13270 ia passed
without significant amendments. A

I am aware that some of the officials of the
Treasury Department do not believe that the penalties set
forth in the Act will be operative unless private foundation
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trusteea or their managers "knowingly" act in support of
partisan ends. It has been suggested that having available
an opinion of couneel will protect any foundation board or
its officers from asssult at this point.

This seemz to me a very uncertain reed upon which
to lean. Quite cbviously, an opinion from counsel on such
& point is-arguable from the standpoint of the facta in the
case rather than the law. I doubt very wmuch that the use
of the word "knowingly” in the statute will give any aid
and comfort to either Trustees or officers faced with the
kinds of decisions involved. As in the earlier instance
cited, the normal disposition of Trustees faced with such a
dilemea ie more likely than not to Go nothing rather than
take the necessiry rieks -~ with or without the benefit of
advice of counsel.

It is of some importance, I believe, for this
Committee to take into account that much of the businesa
that comes to foundation offices these days originates in
legielative action in the Congress. Bardly a day passes
without a petition for aid from an agency that is in a strong
position to ask 2 Pederal grant if local sources of support
for the matching requirement can be cited. This applies to
locz]l agencies of govermment, and even to state governments
on occasion, as well as private agencies in the health,
welfare and education flelds. I have a dozen such requests

on my hands at this moment, ranging from requests for a
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rehabilitation agency program to the building plans of one
of the leading medical schoole in the naticn.

The nub of this particular matter is simply that
the Government must either permit private foundations and
private persons to continue to serve public purposes to
the maximum extent possible or the Government must revise
its matching requirements and fund mouie generously the costs
of facilities and services very much inh demand. Tax reform
as it relates to foundations will come down in the final
analysis to simply this.

No foundation officer or trustee is opposed to
prohibitions against partisan activity by private foundations
or by grantee organizations., We are well aware that the
present law prohibits lobbying, electioneering, and grass-roots
campaigning. We know, too, that proper enforcement of the
law ae it now atands would root out quickly any infractions.
We are confident that full disclosure of all foundation activity
is the appropriate way to achieve the purposes set forth in
the House Ways and Means Report, and without endangering the
crucial role that foundations must play in our national and
local affairs.

what is not so evident, and is entirely missed by
both the House Ways and Means Committee Report and the text of
H.R. 13270, is that private foundations and other exempt

organizations have less sanction in present law and regulations
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for presenting their viewn %o public bodiez than business
wrganizations. Mortimer M. Caplin, former Commiseioner of
Internal Reverme, offers the fcllowing comment on this matter:

*Today, the policy justification of the
present limitations on exsmpt organirationms’
legislative activities is questionsble. Since
1962, profit-making businesses have been
permitted to claim income tax deductions -- as
‘rrdinary and nacessary’ DUSINeSE eXpenses --
for financing legislative appedrances and
related activities which are closely coanectad
with their business operations. The 192
amendsent to the Internal Revenue Code over-
ruled the well-established case of gﬁm Y.
United States (358 1.5. 498), which had previcusly
denied Income tax deductions for thiam type of
lebbying. As the Senste Finance Committee
pointed ocut, it was felt to be desivable 'that
taxpayers who have information bearing on the
impact of present laws, or proposed legislation,
...not be discouraged in making this information
availsble to the Member of Congress or legislators
at other levels of Government.'

“Congress thus recognized in 192 that it wes
legitimate for business entities and the trade
organizations they support to participate in
lobbying for leyislation of direct interest to
them. Yet, if this is true for businsss entities,
why isn't it equally valid for education and
charitable corganizations? This 1962 income tax
relief for business suggests that Congress should
reexamine the entire area of legislative activities
of avewpt organizations with a view to granting
them a broader measure of freedom in the legislative
spliereg."

Foundation News: November 1968, pp. 162-162

It comes down to this in the most simple and direct
terms. Business interests may lobby for their ends, secure
tax deduction for the expenses involved, and may live

camfortably with the vlew of the Senate Finance Coumittee that



it is desirable that they do so. Private foundations and
other exampt organizations 4o not have camparable privileges
under present law and regulations. 1If H.R. 13270 is passed
without amendments the rights of such exempt organizations
will he further limited, perhaps to the point vhere they
cennot make & significant contribution to the national
tntarsat

Section 4945(£f) (1) (2}, and (3) set up ths teras
of private foundation responeibility for funds issued to
non-profit agencies othex than public charities. Severe
ponaltiss are provided for non-compliance for such foundaticna
and for their managers.

The terma of this section suffer mainly from
anbiguity. To continue to make grants to many of the
crganizations which are now our grantees, the Bill would
require us to exercise "expenditure responsibility". This
waans that "the private foundation iz fully responsible --

1) to sse that the grant is spent sclely for the purpose for
which made, 2) to obtain full and complets reports from the
grantee on how the funds are spent, and to verify the accuracy
of such reports, and 3) to make full and detailed reports

with respect to such expenditurss® o a designatsd government
official.

Foundations request reports from sgencies receiving

grants, and would not hesitate to shure such information with
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Treasury authorities. 2very legitimate foundation, of
course, wvants to know whether its money has beern spent
wisely and faithfully, in line with the purposes for which
the‘qunt was given. But the amount of follow-up and
inspection which the Bill requires is excessive, and

perhaps even impossible to provide., How could the foundation
in cvery instance "verlly the accuracy™ of the "full and
complete reports from the grantee"? Moreover, the provision
i» unwise, for what would such supervisiondo to the hallowed
and sound policy of non-manipulation of the grantee that
svery well-run foundation practices? To fulfill this
requirement in full, a foundation would have to exercise a
degree of continuing surveillance of a grantee's affairs that
would be paternzlistic and immensely expensive for any
foundation and intolerabls for any self-respecting grantee.
It is surely a great way to enlarge foundation influence
precisely at the point where foundations do not wish to

. exercise power.

Bearing in mind that the Federal Government and
responsibie foundations have a common goal -~ that of
preventing irresponsibility -- let us apply a rule of reason.
Do not wake us an inaurer, with absolute liability for our
grantee's conduct. Charge us instead with the responsibility
of applying reasonzble diligence to our reiations with our

grantses.
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STATEMENT OF THE HONORABLE W. RUSSELL ARRINGTON

Mr, Chairman, my name is W. Russell Arrington. Por the record

I am an attorney with offices in Chicago, Illinois. I am also
Vice President and General Counsel of Combined Insurance Company
as well as Director of Alberto Culver Cempany. I am President
Pro Tempore and Majority Leader of the Illinois Senate, a member
of the Executive Committee of the National Conference of State
Legislative Leaders, the Executive Committee of the National
Society of State Legislators and a member of the Advisory

Commission on Intergovernmental Relations.

My purpose in being here is to discuss the possible consequences
the "Tax Reform Act of 196%" might have to the Citizens Conference
on State Legislatures and to the national effort to modernize

state legislatures.

Let me assure you that I am not a trustee or officer of the
Citizens Conference ~- nor have I aver been. I am here as

& concerned state legislative leader to point out to you some
of the unintended consequences HR 13270, and primarily Section
4945, might have on the private sector’'s role in strengthening

representative government at the state level.

Pirat, let me explain my past involvement with the Citizens

Conference. In 1965, the Illinois General Assembly created The
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Commisgion on the Organization of the General Assembly composed

of legislators and public members., The Commission was charged with
the task of examining the entire scope of legislative procedures and
structure in Illinois to derive recommendations for improving the
Gengral Assembly. We were one of the first legislatures to take
thie step, Of the 87 recommendations this Cormission felt would
improve the General Assembly, 58 were adopted. The effortis of

this Commission were a major input into what we consider to be one

of the most effective state legislatures in the nation.

One of our problems in the beginning was the lack of a source of
information about what legislatures elsewhere had found to be
effective in dealing with their work. Another troublesome spot
was the lack of advice as to how to proceed to maximize the
effectiveness of the Commission itself. These deficiencies were
soon solved by the Citizens Conference, an organization which was

formed in 1565,

Other state commissions -~ about 16 ~- have received major assistance
from the Citizens Conference. 1In addition, the Conference dedicated
itself to informing the public about the need for strengthening state

legislatures,
Let me briefly describe the activities and character of The Citizens

Conferences' program,

1, They are naticnal, non-p.rtisan and not-for-profit.
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2. They ancourage, aasist, and provide advisory and
technicsl services for state citizan groups working to
support and improve the effectiveness of their legislature.
3. They conduct research and bring together comparative infor-
mation sbout legislative improvement in the fifty states.
4. 'They conduct regional and single-state conferences which
bring together state legislators with editors, publishers,
broadcasting executives and civic leaders. The purpose is
to provide a frank and candid exchange of views about

legislative improvement,

The Citizens Conference does not participate in the drafting or
construction of particular legislation. They do not lobby for
particular legislation. Neither do they participate in campaigns

for public office nor dc they become involved in voter registration.

I don't feel it necessary to make 2 strong statement about the need
for stronger and more effective state government. Many hearings
conducted by this body have documented the need. The urban crises
and the prospects of revenue sharing are just two major forces which
require the states tc participate in 4 joint partnership with the
federal government. The thrust of my testimony concerns groups which
are working to strengthen state government -- organizations of which

the Citizens Conference on State Legislatures is exemplar.

190



1v-39
I have described their activities and their program. I doubt anyone
here guestions either the worthwhileness of their cbjectives or the
means by which they advance them. Yet HR 13270 will proscribe
most of their program.- The bill, as written, will effectively
prohibit the private sector from working to improve government at

any level.

My testimony, then, concerns the proper relationship of 501(c) (3)
organizations vis-a-vis governmental bodies -- in specific, the

issues which are involved in influencing legislation and alections.

HR 13270 would not allow the Citizens Conference to "carry out
prupagaﬁda, or otherwise attsmpt to influence legislation ... (1)
through an attempt to affect the opinion of the general public,

(2) influence the ocutcome of any public election, and (3) influence
legislation through privite cormunication with any membex or employee
of a legislative body."

This represents quite a departure from current laws and ragulatiuns
which concern activities of tax-exempt groups. The current law
recognizes the difficulty of forbidding completely contact with
goverﬂmant bodies by tax-sxampt groupe by providing an area of
discretion -- the “substantial activities” test which is now

applied to the issue of influencing legislation. The House Committee
Report (HR 91-413 at page 32) suggests a reason for abandoning the
substantial activities test for most 501(c)(3) organizations, as

follows:
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“Moreover, a large organization, merely because of

the substantiality test, may engage without conse-

quence in more lobbying than a small organization)

a well-endowed organization may engage in lebbyinug

and, if it loses its exempt educational or cliaritable

status may avoid tax on its investment incose by

becoming exempt under ancther provision of tha law,®
Gentlemen, the dilemma facing the Citizens Conference under the
provisos of HR 13270 is a very real one -~ it is unlikely state
legislatures will be modernized unless public opinicn is affected

and unless legislation is enacted.

Let me give you an example, The Citizens Conference hzus written to
each of the 7,616 state legislators telling them abecut the Conference's
willingness to help them in improving their legislature. The Conference
enclosed materials, such as The Chamber of Commerce of the United

States’' publication, Modernizing State Government, which explains

the kinds of structural and procedural changes which cculd be made
to improve the way in which legislatures conduct their business.
Undoubtably, legislation resulted from thie kind of contact. This,
I suspect, may be defined as influencing legislation -- an activity

which is to be barred to a private foundation.

Some legislatures have passed resolutions creating advisory com-
migsions similar to the one in Illinois which I previously described.
In these resolutions, the legislatures have expressly called upon the
assistance of the Citizens Conference, Such commissions rely heavily
upon the materials, advice and technical assistance of tha Citizens

Conference., Tachnical assistance provided to commissions include
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providing consultants on internal operations of the legislaitive
process, such as systems for preparing fiscal notes or more
effective bill scheduling; consultants on commission organization,
material distribution, and public relations are also provided.

The Conference's staff is well versed on the methods by which
commissions can be most effectiva. This expertise has »een gained
by working with many commissions and is invaluable to a commission
which is just beginning. At the end of the study phase, these
commissions recommend changes in ths legislature of their stata,
When such recommendations are adopted, legislation is ofttimes re-
quired. This, I suspect, may be construed to ba influencing

legislation.

The Conference conducts regional and single state media conferences --
for civic leaders, press, radio and TV executives and legislators. The
topic is legislative improvement and a forum is provided for a frank
and candid exchange of views betwesn parties somstimes viewed as
natural adversaries. Editorials often result which encourage the
legislature to take steps to modernize its way of working. Both the
legislators and the media participants certainly would be considered
to be those "who may participate in the formation of legislation.®
Editorials which may occur as a result of the confersncn may be
viewed as an "attempt to affect vhé wpinion of the general public,”
The net result of these conferences may be legislation which is

influenced,
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Let me take this opportunity to call your attention to an apparent
inconsistency in the proposed law, Results of non-partisan analysis
and research are allowed to "Influence legislation." This sames

right does not apply to influenoing elections, If the proposed
"influsncing election” section is limited to candidate elactioas,

I ses no problem. If, however, the 501(c) (3) organizations cannot
make available results of non-partisan analysis or research during
non-candidate elections such as constitutional amendments affecting
the legislative branch, then the public is deprived of a major source

of objective analyses of the issues upon which they must vote.

We must differentiate clearly and precisely beiween the connotations

of "partisan” and “non-partisan.” Although they appear to be semantical
opposites they are not, nor are they operationally polar extremes. As
they concern us today, they describe goals not in conflict, but goals

in concert. I hope now to describe the distinction between the two as

I see it relating to the influencing of legislation and/or elections.

I speak to you as a partisan. I firmly believe in partisanship in
government. Partisanship is a strong factor in every decision I make
on substantive issues that come before me as a member of the Illinois
State Senate. But decisions regarding the fundamental structure of
our basic political institutions, it seems to me, are not of the

same generic family. Partisanship within the American political

system does not come to bear on questions of how long the state
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leg’slature is in session, how it orjanizes its committees throughout
a session or in the interim between sessions, the professional staff
assistance provided committees and members, the size of the respyctive
houses, the regulations describing ethical conduct, or the annual

compensation a member should receivae.

In a partisan sense, one cannot datermine that the wyoming legis-
lature should meet 40 days every other year and the Massachusetts
legislature should meet in continuous session every year. when and
how often a state leyislatursa should meet must be based upon the
time needed for the particular legislature to make intelligent
policy decisions regarding its state's activitiesm, Likewise, ‘
providing professional staff assistance to the legislature to insure
that it can consider the most complete range of alternativesfor the
immediate and long-range view, does not gainsay the operation of
partisanship within tho'logillnturo.

Too many of our state legislatures are so fettered Dy these non-
partisan deficiencies in structure and procedures that their partisan
decisions are reactions rather than action to meet their problems.
They are impeded from innovating solutions or cures and are gorcod
instead to apply bandaids to cancers. To correct thnu; structural
and procedural weaknesses often requires the passage of some iogll-
lation -~ legislation which is not substantive policy taking us a
step closer to the opportunity for a good life for all a state's
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citizens, but legislation perhaps to remove a constitutional prohibition
against annual sessions, or a limit on the amount of annual salary

a legislator may be paid. We are not talking about the decision as

to what to do with an egyg -- whether to boil it, scramble it, put it

in a cake, or make a custard -- but only the decisions regarding and

guaranteeing that the chicken will produce the best possible of eggs.

The above di-tinctions lay the groundwork, I beliave, for a revised
bill -~ a b:.il which will allow organizations classified as private
foundations to mobilize public support to study, recommend and
change, if need be, governmental units. Safeguards, of course, need
to be maintained. I have alluded to some -- that the activity be
non-partisan in nature, national in scope, that it not engage in
support of or opposition to candidates, that the activity be general
in nature rather than advocating particular legislation, and that

partisan election campaigns be avoidasd.

Another safeguard which could be adopted would be disclosure of all
financial trannactiohs between a tax-exempt organization and govern-
ment officials. Barring modest honoraria seems to me to be unduly
restrictive. wWhen an organization, for example, deals with legis-
lative reform it is not unreasonable t¢ look to legislators themselves

as speakers or participants on programs,

Disclosure could also be applied to the potential problems of private

communication with public officials. If there is a fear that private
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correspondence defeats the purposes of national taxing policies,
let me suggest that I have found disclosurs brings light to most
relationships. As a public official I would think this is not too
great a price to pay to keep open channels of communication and

information with tax-exempt organizations.

Please understand that I appreciate the groblomn of writing a fair
and equitable tax law., In Illinois we just went through that; it's
not an easy task. I am asking you to recognize the nation's need to
make our federal system work. This is one reason I serve on the
Advisory Commission on Intergovernmental Relations. The federal

tax system should reccgnize and encourage the private sector's role
in making government work at all levels. Foundations provide most

of the seed money and project funds for many of the programs of this
kind., Without foundation support, it 1i a safe bet that national
organizations which provide the valuable cross-fertilization of ideas,
research data and non-partisan analyses, advice and guidance about how
to proceed could not sustain a program of either intensity or
duration. We - all of us - benufit from these kinds of programs,
Safeguards should exist tc prevernt possible abuses while encouraging

maximum effort from the private se=ztor,
The focus of my testimony has centered around the Citizens Conference

and programs to improve our form of government. This, in large part,

reflects my occupation, involvement and interests. I do not wish,
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however, to leave the impression that my complete concern is for just
these kinds of organizations. I also want to point out other tax-~
axempt organisations provide a valuable sarvice in other fields.
Organisations who are concerned about tha natural onvlroﬁuont,
oriminal justice, regional planning, family planning, public health
and housing need the same kind of conlidcration.‘ ¥We nead to enocourage
public efforts in many fields, ‘ | |

Our pluralistic society needs vigorous discussion of issues. Such

a process ought to be protacted, even encouraged.

I trust that you, in the process of your critical evaluation, will
arrive at these same conclusions. Current provisions may require

some change. My concern is that the many do not suffer as a consaquence

of the acts of the few.

I thank you, Mr. Chairman, for the opportunity to present this testimony.
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V. ERPFECT CF DISTRIBUTION

Ben W. Heinaman, Chairman, Chicago and Northwestern Railway
co.
Chicago, Illinois.

Julius Stratton, Chairman of tha Board, The Ford Poundation,
New York, New York.

McGeoxge Bundy, President, The Pord Foundation,
New mrk New York,

Whitney Young, President, The National Urban Luouo.
New York, New York. L

Whitney North Seymour, Chatrman, Council on Library Resources and
The Iniernational Legal Center
New York, New York
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V. EFFECT OF DISTRIBUTION REQUIREMENTS (INCLUDING PROBLEMS
RAISED BY DEFINITION OF QUALIFYING DISTRIBUTIONS)

SUMMARY OF STATEMENT BY DR, JULIUS A. STRATTON

This statement s addressed specifically to two aspects of
H.R. 13270 -- the definition of a "private foundation' and the concept
of qualifying contributions.

"Private foundation" is s term newly introduced to the Internal
Revenue Code by the proposed legislation, lumping together for the first
time as "private foundations' all 501(c)(3) organisations except certain
specitied categories, Because of this new definition, many important
and worthwhile nonprofit institutions which are not primarily grant-
making organizations, which depend heavily on foundation support, and
which have never before been thought of as foundations may now be con-
sidered so and subject to the new restrictions in the bill,

There are three far-reaching consequences of such redefinition:

1. Such organizations would be subject to the proposed taxes,
thereby reducing the funds available for their educational,
research, and scientific activities.

2, They would be subject to the many other regulations and
program limitations in the bill, limitations which earlier
winesses have discussed.

3. They would have far greater difficulty in obtaining support
from philanthropic foundations.

Their difficulty in obtaining such support stems from another
newly introduced term in the bill: "qualifying distributions, "

Althovgh the broad requirement of paying out current income
would not caude seriovs problems for most foundations, difficulties
arise because of the uncertainties surrounding who would be eligible to
receive foundation grants and how these grants should be disbursed and
managed.

Three general recommendations are made:
1. A more precise definition of "private foundations' should
be formulated - - a definition which would include only

what have commonly and logically been regarded as
philanthropic foundations,
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2. A simple test should be established -- based on a concept
in the current Internal Revenue Code relating to operating
foundations -- under which grants that flow promptly to
charity would be qualifying distributions,

3. The penalty provisions in the bill should be reconsidered.
Without clarifying changes of the sort suggested, the traditional

role foundations have played in our national development may be seriously
impaired. ' :
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Mr. Seymour's statement is directed primsrily toward that portion of
H.R. 13270 which deals with the definition of an operating foundation.

He describes the organization and work of the Council on Library
Resources, an indspendent, non-profit organisation estadblished in
1956 for the sole purpose of aiding in the solution of library
problems. Qualifications of staff und Board are cited, to under-
score the professional quality of the Council's work. He says that
the Council conforms in svery sense with the spirit of the proposed
legislation. It engages in no self-dealing activities, all of its
income is spent in furthering the purposs for which it was formed,
it has no endowasnt, it controls no businesses, it owns no stock.
He says it can best he defined in the words of the House Report
accompanying H.R., 13270 to describe operating foundations: “organ-
izations which have developed an expertise in certain substantive
areas ari which provide for the independent granting of funds and
direction in those spacialized substantive areas."”

However, he fears that the lanquage of H.R. 13270 defining operating
foundations, eligible to receive qualifying distributions from other
foundations, might mean that the Council might possibly be forced
to terminate ’:s greatly-needed activities. Although the Council
neets unreservedly the provision that all of its income be expended
directly for the active conduct of the activities for which it was
organized, it cannot devote moxre than half of its assets to this
purpose since it has no "assets” as indicated by the examples in

the House Report, and its support comes entirely from one source,
the Ford Poundation. Thus, although philosophically the Council

is an operating foundation, it might not be considered so under

the definition which seems to be established by the legislation.

Mr. Seymour expresses his concern on similar grounds in regard to the
International Legal Center, and describes the Center's purpose and
organization. He points out that its accomplishments would not

have been possible without the initial underwriting provided by the
Ford Poundation, that a non-profit service-type organization cannot
become viable from inception or even launched without such financial
backing. The Center, like the Council, might be placed in jeopardy
by ambiguities in the provisions of the bill now before the

Committee. In this connection, he asks the Committee to clarify

that portion of the definition of an operating foundation which refers
to assets, and to the word "directly” as applied to the use of assets.
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The Congress’ concern that some activities o some foundations may
not have conformed with the intent of the original legislation is
appreciated. MNr, Seymour expresses the belief that it cannot be
the Congress’' intention to disrupt the efforts in the public
interest of organizations like the Council and the Center. He
urges the Committes to consider carefully and rewrite the provisions
he has cited in such a way &s to eliminate the evils vhich called
them into being, and at the same time clarify them s0 that the
effectiveness of honorable and essential institutions may not be
destroyed.
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STATEMENT OF DR, JULIUS A, STRATTON

Mr., Chairman and Members of the Committee:

In his opening statement Mr. J, Irwin Miller outlined very hriefly
the plan of our presentation relating to those sections of H, R, 13370
pertaining to private foundations. For this presentation it has beer
suggested that iny own remarks be focused upon certain aspects of the
proposed logislation -- particularly the implications of tﬁe broadened
definition of "private foundations" and the consequences of the new concept

of "qualifying distributions, "

Before speaking to these specific points, however, I should like to
say a more general and very personal word about foundations, I come
before you with a deep concern for the future of philanthropy in our
country and for the viability of many institutions whose very existence
depends upon funds from private sources -- institutions whose ideas and
ideals are basic to our American concept of a democratic society, My
own perapective of the needs and benetits of philanthropy has developed
over the years that I have spent in the field of education, as a former
provost and president of the Massachusetts Institute of Technology, and
as a trustee of various colleges and institutions cul:lvmng the arts and

the sciences. Then as a trustee of the Ford Foundation during the past
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fourteen years and as chairman of its Board since 1866, | have learned
something at firsthand of the hasards and complexities as well as the

satisfact ions of giving. Out of this total experience I have come to the
profound conviction that charitable foundations have an obligation to |
soclety that goes beyond a merely passive response to pleas for help,

Thay have an obligation to search out new ways and means of meeting

pressing needs in our loc'loty and supporting responsible institutions and
organizations which bave the impetence to help in resolving them. Foundations
serve the highest national purpose in advancing our tradition of many roads

to progress, To this onq they must enjoy the freedom to encourage

thoughtful experiment and to stimulate constructive innovation,

In saying all this, | do not mean to equate freedom with license,
Every witness here today, I am sure, acknowledges the need for clear
guidelines and standards of action. We recognize as well that these must
be reviewed and revised as the concept of louhdnttonc evolves., My
particular concern, however, is that some of the rules and guidelines
set forth in the bill before you are difficult to interpret, with implications
which 1 can only bel{eve ‘grc neither foreseen nor intended, and which if
enacted in their present form would have a devastating effect upon the

coatributions of American philanthropy - to the public good.

Consider first the proposed definition of a "private foundation." This is a



term newly introduced to the Internal Revenue Code by the proposed
legislation, It is not found in the present Code, slthcugh tax specialists
have uged it, in a. generic sense, to describe an organization to which
contributions may be deducted only up to 20 percent of an individual's
adjusted gross income (whereivs contributions to certain other organizations

may be deducted up to 30 percent).

Those familiar with the field of private philanthropy will recognize
that a techrﬁcal description of this sort is not intended to nor does it of
course describe philanthropic foundations as we have come to know them
over the past 50 years. Indeed it may be useful at this point to set forth
briefly -~ and in a wholly non-technical way -- what those of us who have
worked in the foundation field for many years regard as the churacteristics
of a philanthropic foundation:

it is a nongovernmental organization
it is a nonprofit organization
it has a principal .and of its own
it is managed by an independent board of trustees
it is established essentially to make grants in support of educational,
charitable, scientific, and civic organizations seiving the public
welfare o .
In a sense, the present Code comes clouef to a useful description,

for under it philanthropic foundations are classified as 501 (c}(3) organizations;
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501 (c)(3) of course is that section of the Code that includes organizations that are
operated exclusively for religious, charitable, scientific, literary, or
educational purposes and for those purposes are tax exempt. It ghould be

noted that except for the so-called ''20 percent limitation, " foundations have

always been conaidered in the same category as all other philanthropies.

In contrast, under the proposed bill -- and here I do my best to
summarize the pertinent provision -~ a private foundation is defined as any
501(c)(3) organization other than (1) the so-called 30 percent organizations
described in Section 170 (b)(1)(B) -~ basically educational institutions,
hoapitals, government agencies, religious organizations, and publicly

supported charities; and (2) those organizations which do not receive more

than one-third of their support from their own investments and which do

normally receive more than one third of their support from publicly-supported

organizations a from individual contributions of less than $5, 000,

It should be noted that this proposed new definition of a private
foundation does not set forth the positive characteristics of a foundation;
instead it lumps together for the first time as ''private foundations" all
501(c)(3) organizations except certain specified categories. Moreover,
the proposed legislation establishes a legal presumption that in the event
of any uncertainty as to whether a 501(c)(3) organization is or is not a

private foundation, it is to be considered one.
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Because of the way "private foundation" ig defined in the bill, many
important and worthwhile organizations which are not primarily grant-making
foundations -- organizations which have never before been thought of as
foundations -- may now be considered private foundations subject to the many

new restrictions in the bill,

Under the proposed definition, such distinguished institutions as The
Institute for Advanced Study at Princeton, the Brookings Institution, the
Council on Library Resources, the Woodrow Wilson National Fellowship
Foundation, and the Population Council -~ all of which have made contributions
of lasting ﬂigniﬂcancr.; to our society -- might be classified as "private
foundations." Why? Because they are 501(c)(3) organizations which would
not meet the explicit tests get forth in the bill for exclusion from that
category -~ tests to which I referred earlier, Yet they are, in fact,
non-profit institutions of unquestioned merit which depend heavily on
foundation support. The Institute for Advanced Study, for example, would
become a private foundation under the bill becauee(it does npt have the
specified characterists of an éducational institution and it reéelves more
than a third of its suppurt from endowment income. As another example
of the uncertainties as well as the problems created by the definition, let
me guote from a letter which the Ford Foundation recently received from -
the American Academy of Arts and Sciences:

"We are uncertain about the effect of the bill on the American

Academy, According to our performance over the past five years,

we qualify as a "30%" organization on the basis of the "mechanical

test" of the percentage of "public' support--which is about 40% of
our income for each of the years during this period. The nature
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of our organization allows us also to qualify under the "facts
and circumstances test" as a "30%" organization. At least
our lawyers tell us that there ie a high probability that we can
- be yranted such an exemption. However, our sources of -
public support {most notably, subscriptions to our journal,
DAEDALUS) are relatively fixed or increase slowly. ' But we
have been growing rapidly in terms of the number of projects
and the percentage of our budget supported by private founda-
tions, and consequently next year it is possible that much less
" than one-third of our income will come from public sources, -
One lar ant from & major foundation could make a signifi-
cant difference in our ability to pass the mechanical test, Thus,
we cannot rely on exemption by the mechanical test. =
(emphasis supplied) ' ‘

One may ask, what difterencq does it muke that hundreds of
organizations like these might be reclassified as "private foundations'?
The difference is quite tangible, with at least tﬁree far-reaching conse-
quences. First, sqch organizations would be subject to the proposed taxes,
thereby reducing the funds available for their ednéational; research, and
scientific activities, . Second, they would be subject to the many other
regulations and program limitations in the bill, limitations which earlier
witnesses have discussed. Third, they ml& have far greater difficulty in |

obtaining sppport from philanthropic foundations.

_The difficulty they wﬁuld meet in obtaining such support stems from
another newly-introduced term in the bill: - "qualifying distributions. "
Perhaps it is worth a moment to revley the way in which the problem arises.
H. R. 132’{0 contains ﬁrovhiom requiring relguhz' and prompt distributions
of income to charity. ,'“‘“’ objective is highly Ideniuble. and responsible
foundations support it fully Indeed, taken as a whole, foundations last

year paid out approximately 7.5 percent of their asset value,
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We know of no one among responsible foundations who objects to the
requiremer?t of prompt distribution of income to charitable purposes, and
there is also widespread agreement that some pcfoo,ntm of asset velue,
measured over some time-span, is a fajr idditléﬁli édecul;'d ‘wlﬁm.
investment income is very low in relation to capital a‘uyveta". Moreover, in
many cases -- and the Ford Foundation is one -- the proposed 5 percent
rate i8 entirely accepfable, becauae the fouhdltionl concerned are already
distributing, as the Ford Foundation does, at a substantially i\igher rate.
But your Committee should be aware that there are & number of public-
spirited and effective foundations which would find it hard to meet a 5
perceni requirement, especially when hxeuured on a one-year biala,
without a sudden change in investment policies whose long-run value for
charity has been great, We do not believe ﬂ;at the 5 percent level has been
adequately tested either \l':y the Treasury or in the House against the veal

| situation ét sﬁch iour‘dations. n'nd, w‘e' hope tlut the Committee ﬁﬂl give
careful attention to tﬁe u-kumenta which it will receive from foﬁnd#tioim which
have a problem with the requirement as ;:ux;rently stated, It xhay well be
that the main purpose of the requirement could be met more cﬁultably by &
slightly different rate, or by applying the rate to an ulet“va‘lue determined

over a somewhat longer time-span,

In any event, it is clear that the broad requirement of paying out
current income would not éause ierioul problems to'x" most foundations.
Rather, the problems arise because of the uncertainties surrounding who

would be eligible to receive foundation grants and how these grants should
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be disbursed and managed. For having established the requirement that
certain amounts be distributed each year, the bill then provides that only
certain types of distributions will be considered to "qualify" for purposes
of meeting the requirement -- distributions in the main to "30 percent"
organizations and to an imprecisely-defined new category called "operating

foundation, "

So far as we can tell from the pertinent provisions of the bill, it
appears that grants to such organizations as the American Council of
Learned Societies, Educational Fucilities Laboratories, the International
Legal Center, Resources for ihe Future, and the Social Science Research
Council -- organizations whose records of performance and ac complishment
are widely known and respected -- would fall outside the "qualifying
distribution" category. This would have two harmful consequences:

First, grants to these organizations would not count in meeting

the annual distribution requirements of & foundation.

Second, grants to such organizations would have to come out of a

foundation's capital fund -- the base of the income it uses for

charitable purposes. ' |
In the face of such economic constraints, foundations would clearly be
reluctant to grant funds to such organizations. To be sure, such grants
would not be prohibited; but they would not be qualifying distributions,
and because foundations would be penalized if their qualifying distribution

fell below the required level, the effect of the bill would be to discriminate
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against a newly created class of charities -~ organizations in our view

{llogically classified as private foundations.

Many other examples could be given. Individual foundations have
developed special areas of philanthropic concern well known to all of us --
like the Sloan Foundation's regular and substantial support of the Sloan-
Kettering Institute of Cancer Relelrchg the Rockefeller Foundation's
assistrace in the advancement of agriculture with the objective of increasing
the world's food supply; the Carnegie Corporation's outstanding work in
the field of education; the Guggenheim Foundation's ancouragement of
creative scholarship, research, and writing; the Markle Foundation's
assistance in the development of raedical education -- and this is but to
name a few, For many years, foundations have been the main support,

often the sole support, of productive activities of the kind I have cited.

The value in ;:reutlng such philanthropic instruments for progress in
human affairs is two-fold. Important work gets done through concentration
on a single field, such as educational television, and secondly, the new
entity provides an opportunity to develop a group of knowledgeable directors

and specialists, completely independent of the donor foundation,

The Yualifying distribution" concept would also hamper philanthropic
efforts to help communities, regions, and the nation as a whole meet new
educational, cultural, and social needs, Experience has shown that it is
often necessary to create new organizations and institutions to meet

changing conditions and unforeseen challenges. On many occasions, it has
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b een necessary for a single foundation, having embarked upon a particular
course of charitable or educational development, to support a resesr ch
center, an educational agency, or n"'specuuzed national agency for a
number of years before it can muster wider support. This course might be
substantially forec@pled under the bill, because one of the requirements in
the definition of an "operating foundation" is that it must be supported by at

least five philanthropies, with not more than 25 percent from a single source.

Let us look for a moment at a particular example, the National Merit
Scholarships. This program, one of the most successful endeavors of its
kind, was established in 1055 lqgely with the support of the Ford Foundation.
It was designed to identify unusually able young people, to interest them in
higher education, and to help as many uvpouible to attend the college lor
university of their choice. , 'I'hrough 1968, National Merit Scholarships
valued at over $70 million hf‘ve been awarded to 21, 663 young men and
women from every part of our country, Under the prﬁpoaed legislation,
the National Meﬂt Scholarship organization wo;_zld have &en a ;'pﬂv.tte
foux;dnion" at the tﬁxpe of its e.sznbliahment because the
bulk of its support came from one or two phils.thropic foundations,
Fuﬂhérmore, in its early years thﬁ orguMzutlou would not have qualified
as an opeutlng foundation. Todn&. National Meru has broader :upport and
would quamy as a pubncly-nupponod charity. But the point is that under
the proposed lezlslulon such an ornnlut!on would probably not have come
into existence in the first puce. Surely this is not what the Congress

intendas.
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Agpide from their efficiency and effectiveness, new and capable
institutions devoted to a well-defined purpose are also a means of assuring
that control of innumerable operating oréani:zatlom is not lodged jn the
larger foundations. That such foundations have voluntarily decentralized
in this manner should be noted as evidence of their conscious and affirmative
intention to avoid excessive centralization even in the absence of legislation.
Permit me to dwell another moment on the question of responsibility, which
seems to be a recurrent thread of concern in many provisions of the bill,

I speak to the subject from a personal standpoint, having been pﬂvﬂeged,

as I noted earlier, to serve us a trustee of a major foundation.

Experience has taught me that there is nd better way to insure responsibility
in fund management and to develop innovative approaches to comblex and
unsolved problems than to establish a group of clpablc; dedicated persons
devoted to such activity. A good example is the Council on Legal Education
for Professional Responsibility, an orgm:aﬁm which has done 80 much

to advance clinical law teaching. The Coﬁncu has on its boerd such
distinguished lawyers as Edward Levi, pn-ideut of the Univerluy of Chicago,
Whitney North Seymour, William T. Gossett, and Orison S, Marden.
Chief Justice Warren Burger in a speech given in San Francisco several
weeks ago, described the Council as ~- . »

"A concept devised by lawyers, implemented by lawyers, and

financed by the private sector including lawyers and Bar

Associations and great philanthropic institutions. This is the

American Way of progress and it is better and more enduring .

than ad hoc improvements imposed by acts of Congnu or
mandates of courts. " .
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In the same way, Resources for the Future, an organization supported
almost entirely by the Ford Foundation, has operated under the management
of a board of able men deeply interested in the problems of preserving our

natural resources.

I cite these examples to stress the importance of writing legislation
that will encourage -- not discourage -- the continued creation of new philan~
thropic organizations, with independent boards of their own, to meet new
and changing situations in a dynamic society. One advantage of foundations
is their flexibility and capacity to respond to challenges promptly and
responsibly, Not in the spirit of criticism but as a result of my own
participation over the years in various government activities, I am convinced
that in many important ventures foundations are in a position to act
constructively and well in advance of government. The scale of support is
necessarily more limited, but the significance of foundation involvement is often
substantial. And what is quite telling in this respect is that government itself
at all levels -- federal, state, and local -- recognized and values this
capability in foundations. In many instances, ideas for foundation action have
in fact come from legislators and government officials, and indeed from time
to time government draws on the experience and expertise that professional
staff members in foundations have acquired in particular matters. Theae
advantages could be lost if the philanthropic foundations -- confronted with
the problem of qualifying distributions, a problem compounded by the
definition of private foundations -- were to take on huge staffs of their own

and attempt to operate directly over a broad spectrum of program areas.
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The foregoing and the points on which other witnesses have stressed the
need for clarification underscore the need for a continuing effort to match
the apecifics of a crucial legislative action to the underlying Congressional
intent, I make this judgment in respectfut undersgmdmg of the vast labor
already expended by the Congress in the whole of the tax reform bill and of
the enormous tasks still ahead of you, But in consequences for society, I

earnestly believe these points deserve your close attention.

I may seem to have emphasized too much the pioblema which relate
to the large foundations, .but the questions which I have raised affect even
the smallest of foundations. For instance, the decision of a small foundation
to make a relatively substantial grant in support of a symphony or ltbrary in
a particular community might, under the proposed language, ironically
create problems for the recipient. For one thing, the bémﬁcury ofa
major grant from a single source might then be in danger of slipping into the
category of a private foundation and thus be subject to the proposed tax;
further the beneficiary might become ineligible for "qualifying distributions"
from philanthropic foundations. I do not believe these are results the Congress

intends,

As possible gutdelinu for your review of the several provisions in the
bill to which I have referred, I would respectfully like to make three general

recommendations.
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Firat, I believe that a more precige definition of "private foundations"

should be formulated, Without presuming té suggest the specific language

of such a definition, I do ntate'my belief that far t00 many organizations ’ax'e
included in the definition as it now stands, I believe that language can be
found to dencribe the nature and activitiel of such orgtnizatlons as the
Councﬂ on Library Resources, the Brookings Institution, and the Woodrow
Wilson National Fellowship Foundation -- language that will clearly dlsunguish
them from grant-making foundations. In my view many of the difficulties in
the present bill cmxid be remedied by a more precise definition of "private
foundations' -- >n definition which would include only what have commonly ﬁd

logically been regarded as philanthropic foundutions.

Second, the objective of a prompt and regular flow of funds to charity
might be more rea;:ltlv achieved -- and without unintended and harmful conse-
quences -- by establishing a simple test based on a concept in the same .
section of the current Internal Revenue Code from which the definition of .
an "operating foundation" is derived, The basic principle of that provision
is that grants to an organization which then promptly applies the funds to
charitable purposes are '"qualifying' contributions. Under such a
provision, grants for endmyment ~« that is, capital sums which are then
invested by the grantee in income-producing securities and thus not promptly
expended -~ would not constitute qualifying distributions (except for the
"30 percent" orgnnlnuonl and publlcly supported charitiel). on the other
hand, grats for opouting funds would always qualify provided they wore oxpénded
in some rcuonable length of time for charitable purposes. Such a relatively
limple telt would, it seems to me, meet the justified concern of the Congress

that there be a prompt and regular flow of foundatlon funds to charity.
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Third, the penalties impo.ued on the trustees and officers of foundations
in certain instances are extremely severe and seem to me to be out of
proportion to the possible offenses. For e‘xurnple,' a heavy tax is imposed
on any "tox.mdatlon manager" who violates the vaguely-defined prohibition
against investments that "jeopardize the carrying.out of any of . . . (a founda-
tions's) exempt purposes. "' Harsh penalties are also imposed on "foundation
managers' when foundations take a;:tiona which may subsequently be
interpreted as contrary to other provisions in the bill. 1 am concerned that
the uncertainties that hang over what might otherwise seem the most proper
and legitimate actions -- combined with the severity of the potential penalties --
will make it difficult for foundations to find and to hold the caliber of directors
and trustees so essential to their well-being and effectiveness. And, perhaps
as importantly, I fear that the balance will be tipped against innovation and
experiment. These inatitutions, with men of sound judgment and practical
experience managing them, should be prized for their ability and willingness -~
after careful study and the exercise of their best judgment -~ to try new ideas.
It is that invaluable asset -- not found widely in our society -- which seems to
me to be threatened. Therefore, I strongly urge this Committee to reconsider

the penalty provisions in the bill,

To sum up: Without some clarifying changes of the sort suggested,
Congress may seriously impair the tndmonﬂ role foundations have played
in our nationsl development. The reltx;lctiou are such that ﬁu- nation might
be deprived of resources which have yielded effective and sound approaches

to pressing problems. The que stion has periodically been raised, why not
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let these tax-exempt funds revert to the Treasury and let governmeat carry
out these vital activities? The answer is imbedded in a deep philosophical
vision of the kind of society we wish to have, From the time of our founding
as a nation, the American people have sustained their faith in the value of
having other forces at work besides the government. Diversity and pluraliam
have been more than symbolic words; these concepts have always had deep
meaning to us as a people, Moreover, there ig little evidence that government
is always ready to seize the initiative and to take substantial risks in uncharted
areas not only in science and medicine, but also in the social sciences and

education.

I firmly believe that the times ahead will test, more severely than any
in our history, the strength of our democratic institutions. This is hardly
the moment to restrict the capacity of the private sector of our society to

meet greater and greater challenges.
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STATEMENT OF MR. WHITNEY NORTH SEYMOUR

My name 1is Whitney North Seymour. I am a partner in the
law firm of Simpson, Thacher & Bartlett, New York, a past
president of the American Bar Association, and chairman of the
Board of Directors of the Council on Library Resources. I also
serve ss chairman of the RPoard of the International Legal Center,
an independent fund with a similar organization to that of the
Council but, as is obvious, of different purpose. I am also a
member of the Boards of other organizations concernad in the
fields of legal educsation, research, and public service. We are
grateful to the Committee for giving us the opportunity to present
testimony directed towaxd that portion of H.R. 13270 which deals
with the definition of an operating foundationm.

The Council on Library Resources is s not-for-profit organi-
sation incorporated under the laws of the District of Columbia
and ﬁnclifying as a tax-exempt institution under 501(c)(3) of the
1954 Internal Revenue Code. It is an entirely independent organizs-
tion_-- maintaining its own staff, program, and headquarters -~
established in 1956 for the sole purpose of aiding in the solution
of library problems, particularly those of research and acadenic
1ibraries. An initial Pord PFoundation grant of five million dollars
wvas succesded late in 1960 by one of eight million dollars for an
additional seven-to-ten year period, and a third grant of five
million dollars has recently been mada for the thrce:ynlr period
ending June 30, 1971. These funds have been spent on a current

basis and have not been available for an endowment.
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For the most part the Council has carried forward its purpose through
grants to institutions, supporting innovative programs which show promise of
helping to solve some ofl the many pmﬁlels that beset libraries, in a country
and at a timo when demsnds upon thu 1ncy‘uoﬁ in al-éitfmtric progre ;sion.
We live in a world where infomtion is an ess;r;till comnodity; our 1il - '-les
must be prepared to play l vital role in collecting and dlsseylmtinx chet in-

formation in a manner that keeps pace with the rate at which it develops.

In the years of its existence the Council has made grants of over thirteen
million dollars to support approximately 450 projects. Recipients have included
professional organizations and learned societigs, public and special-purpose
libraries, institutions of higher education, as well as a limited number of in-
dividuals with special qualif.lcations.' Agencies of the Federal Government have
also been assisted by Council funds, for it is often the case that the best
method for dealing with & problem area consists in helping or encouraging some
Federal agency to take a needed action or to develop a needed service. Members
of this important Co-ittée understand better than most the necessary delays in
the establishment of’prqgrm thch are imposed by the legislative and odlini;
strative processes. We of the private sector mas move more quicklyf pmiwldly
in experimental or developmental activities. ‘l‘hu# support from the Council on
Library Resources has in many instances made possible pioneering efforts in
Federal libraries, efforts which have had- iupoz;tmt and far-reaching positive

effects on the entire library cowsunity.

For example, the Council's assistance has been a principal fsctor in the
sutomation efforts at the Library of Congress and, by extension, the libraries
of this and other countries. As you gentlemen well know, the operations of all

libraries are to a varying degree dependent upon those of the Library of Congress.
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Ever since the osiablishmt of the progr;n to tui'ni'sl'm .cat'alog cards to‘li--
braries ln the early part of tha century, stmdurdiution of procadures and
processos in libraries has dopandod upon its leadership. A 1961 grant to the
Library for a general study of automation has been follwed by othors ut uch
succossive atage of development, and the Library is now onglgod, with Council
help, in the i-po;runt work of putting current ‘and some utrospectivo biblio~
graphic records mto machine-readsble fon for the benefit and use of the entire
library community. Similarly, a series of Council grants ensbled the National
Library of Medicine to develop MEDLARS, an outstanding example of automation
spplied to bibliogrsphic snd information retrieval tasks. The work of the
National Archives and Records Service and of the National Bursau of Standards

has also been furthered by the Council's help.

We have no wi;h to fill the; recoi'd by describing at longtf\ the‘luny other
accomplishments achieved through Council grants. Perhaps a brief listing of
some of the areas in which the Council has operated will provide an overview of
its influence. Because of tho Councu's interest, important work has been ac-
complished in such fields as bibliographic apparatus and techniquu. book se-
lection and evsluation, dovelopnnt of ponmnt/duuble plper, preservation
snd restoration of library uterius, storage and retrieval of informution,
standardization of library techniques, interlibrary cooperation and coordim-
tion, administration and management ... these are only a sampling. The projects
have beon carried out by over two hundred institutions and individuals, ranging
alphabetically from the American Academy of Sciences to Yale University, and
including such recipients as the American. Library Association, the Southwest
Missouri Libﬁw Service, the New York Public Library, the New England Board
of Higher Bducation, the American Association of Law Libraries. Annual reports
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have been published for each year of the Council's existence, snd ve
will be happy to furnish them to the Committee 1f 1t vilhal.

One further point should be made here about the work of the Counctl,
which goes well beyond the gr;nt-lnkin; function. The counsel and udvicc
given by the staff, {n correspondence and in interviews, have been of
inestimable value to library people beyond number. For much of the
library community has developed the habit of turning to the Council on
Library Resources for assistance in problem-solving even when no grants
or projects are involved,.

The staff which provides this counsel and advice is nov and has
alvays been & highly professional one, well qualified to evaluate,
initiate, encourage, and monitor the innovative programs vwhich have
hsad such a beneficent influence. On the staff are men who have served
as Deputy Librarian of Congress, Director of the National Agriculturel
Library, Director and Principal Librarian of the British Museum,
Director of the study of the National Advisory Commission on Libraries.
Dr. Fred C. Cole, who has been the Council's president since 1967 snd &
menber of its Board of Directors since 1952, is a scholar of note and
past president of Washington and Lee University. Other staff members
are experts in computers, systems developmeut, and microforms ~- sreas
of prime importance in the constant evolution of libraries.

The Board of Directors is composed of distinguished professionals:
1ibrarians, scientists, educators. They provide a resource of
incalculable value. Let me list them here:

Lyman B, Butterfield, Editor-in-Chief of the Adams Papers

Verner W. Clepp, former Deputy Librarian of Congress, past
president of the Council

Dr. Fred C. Cols, president
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James 8. Coles, President of the Research Corporation

William S. Dix, Director of the Princeton University Library
President of the American Library Association

Frederick Hard, President Emeritus of Scripps College

Caryl P. Haskins, President of the Carnegie Institution
of Washington

John A. Humphry, Assistant Commissioner for Librciial.
New York State

Joseph C. Morris, physicist, Vice-President Emeritus of
Tulane University

Philip M. Morse, Professor of Physics, Massachusetts Institute
of Technology

Whitney North Seymour, Chairman

Robert Vosper, Director of the Library, University of
California at Los Angeles, and Professor
of Library Science

Frederick H. Wagman, Director of the University of Michigan
Library

Herman B. Wells, Chancellor of Indisna University

Louis B. Wright, Vice-Chairman, Director Emeritus of the
Folger Shakespeare Library

All, by profession and philosophy, are dedicated to the purpose for
which this Council was formed.

Should the Committee wish, we would be pleased to furnish
statemdnts from the world's leading librarians, sducators, and
information scientists testifying to the Council's dynamic role as
catalyst in the essential improvement of library services during the

last thirteen years.
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But under H.R. 13270, now before your Committee, the Council on Library
Resources might well be forced to terminate its greatly-needed activities.
The Council conforms in every way with the spirit of the legislation. We en-
gage in no self-dealing activities. All of our income is spent in furthering
the purpose for which the Council was formed. We have no endowment; ve control
no buaim.nss we own no stocks. The Council can best be defined in the words
used by the House Report accompanying H.R. 13270 to describe operating founda-
tions: "orgun‘iutions'whi'ch have Jeveloped..m expertise in certain substantive
areas and which provide for the independent granting of funds and direction of

research in those specialized substantive areas.” ,

However, as the bill is now written, it is possible that the Council
might not be considered an operating foundation. The legislation provides
that an operating foundation, eligible to ;'cceive qualifying dhtributim
from other private foundations, is an "organization substantially all of the
income of which is expended directly for the active conduct of the activities
constituting the purpose or function for which it is organized and operated.”

This provision the Council meots unreservedly.

But the bill then prescribes two further tests of eligibility. Such an
organization must either (1) duvote more than half of its "assets" directly teo
such activities or to functionally related activities, or both, or (2) receive
svbstantially all of its suppor: from five or more exempt organizations, or
from the general public, and not more than 25 per cent of the support may be
from any one such exempt organization. In regard to the first aiternative,
the Council on Library Resources has limited assets, other than intangible
ones. It has its grant, which is received quarterly and expended currently,

and it has the usual furnishings, equipment, books, supplies required for its
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daily operstion. As concerns the second altemnative, its support has come en-
tirely from ome source, the Ford Foundation. Thus, if the sections I have

cited sbove were to be strictly interpreted, the Council might not be considered .
_ an opersting foundation. The cost of its continued support by the Ford Founda-
tion under these circumstances would be increased to a point whore it might

becme infoutble.

I am also concerned on similar grounds with possible adverse effecis on
snother organization of which I am also Chairman, the International Legal CQngor.
The Center was establishéd in late 1966, under & grant from the Ford Pumdttion.
as a non-governmental, non-profit organization. Its headquarters are in New

York City and its activities are worldwide.

The primary objective of the C;nter is to cooperate with the doveloping
countries in their efforts to reform legal education, to improve the competence
of the legal professtm’. mcl to stmgthﬁ logsl institutions, within the genersl
framework of each country's leg-lvsynen und‘trndition ss well u its contempo-
Tary needs. The Centsr seeks as well to increase in the United States and in
other developed countries knowledge of and competence in dealing with tbi logal'
issues inherent in the process of development. In brief, the Center believes
that the time has come for a vigorous and systematic re-sppraisal of the role -
of law and lawyers in the process of development and in the building of modern
nations. '

For the most part the Center's staff abroad are engsged in the fields of

legsl education and legal research. A few oxamples of activities may be ;n
order. '
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Chile 1{ erigaged in a nation-wide effort to make legal education, the
legal profession, and the substance of the law more relevant to its development
needs. The Center is collaborating in this effort with the active participation
of Stanford University and ather law schools in the United States. Under the
program, a nuwber of Chilean law teachers, law librarians, and deans are brought
to the United St tes, and several American lawyers spend up to two years in
Chile improving their own skills and coq)rohcmioﬂ of the probins of law and
development.

In Africa, new law faculties and other institutions of legal education
are now being establiried or strengthened with the assistance of American and
Eurvpean lawyers. During 1968, the Center sponsored 23 such lawyers in 11
African countries, sapported in the United States and Europe & nusber of African
law gradustes who were preparing for teaching careers, provided financisl assis-
tance to mske possilsle continent-wide African Law Reports, and sponsored a
summer program offered by the African Law Center at Columbia i)nivouity.

The Center has just negotiated a contract with the US/AID for the purpose
of strengthening Korean legal institutions and encoursging the participation of
the Korean legal profession in continuing legal education activities. We are
pleased that the US/AID is turning to the Center, as the Department of State
has done in the past, to carrycut projects for which the Center has a spocisl
cowpetence. '

It is important to recognize that all this would not have been possible
without the initial underwriting provided by the Ford Foundstion. A non-profit, -
service-type organization cennot become viable from inception or even lsunched

without such financial backing. During the first year of operation, the Center
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wis almost entirely finsncially dependent upon the Foundation. In the second
year, this dependency was reduced to 95 per cent. The projection for the cur-
rent year is that s further reduction to Md 80 per cent finsncial dependency
can be anticipated. In due course it is expected that the Center will no longer

require underwriting.

It should be stressed that the Center is independent in d}lructor regard-
less of the origins of its financial support. This is a source ;f its strength
in working overseas in such a sensitive field as law and development. The Cen-
ter is governed by a Board of Trustees which includes, in addition to myself, the
following individusls:

Aron Broches, General Counsel, International Bank for Reconstruction
and Development

Sir George Coldstream, formerly Permanent Secretary to the Lord Chan-
collor and Clerk of the Crown in Chancery

Robert K. A. Gardiner, Executive Secretary, United Natioms Economic
Commission for Africa

Relipe Herrera, President, Inter-American Development Bank

John B. Howard, President, Internationsl Legal Center

Joseph E. Johnson, President, Carnegie Endowment for International Poace
Milton Katz, Director, International Legal Studies, Harvard University
Edward H. Levi, President, University of Chicago '

Max F. Milliksn, Director, Center of International Studies, Massachusetts
Institute of Technology.

Victor H. Palmieri, Lawyer and business consultant
Howard C. Petersen, Chairman of the Board, Fidelity lufk
Walter J. Schaefer, Justice, Illinois Supremse Court

Carl B. Spasth, Chairman, Committee on Internationsl Stuqies, Stsnford
University .
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As in the case of tho"Comc_;i_l on Library Qosmus and other organizations
to which ;ofeé-onco l}ng bgm nade in ;hqlo ’l;o‘avringx. the future of the ,Intomt@oml
Legal Center would be pl :ucgd in jloopardy“by a strict interpretation of the defi- ‘
nition 4of an qpeutipg fpmd:;top as it apposrs in H.R. 13270. "l'o qualify, the
Center (and other simjlar orzml;atim] sust expend substantially all of its
income directly for the activities constituting its exempt purposes (vhich it
does) and either devote substantially more than one-half of its assets directly
to such exeu;;t pnrposu(.‘ég_ rc;ceive not more than 25 per conf of its support

from any one orzmizutién.

At present, the Center receives more than 25 per cent from one organization.
It is not likely that it could othe:jwisq .hnvelcope into axistqnco. Therefore, to
qualify as an operating foundation, it must meet the "ssseots tost."‘ The Center's
assots consist solely of its working balances and its office equipment. If such
assets cm‘bg cons@dar@ as meeting the criterim ghat w‘ould qualify the (;en:or
mdrsiniln bodies as operating foundations, there upuld sppear to be no diffi-
culties except as might arise from the use of the word "directly". Such or-
ganizations should be able to carry out their exempt purposes, where that can
be done best, through chosen instruments like universities. If such in-
struments would not be regarded as within the word "diﬁctly," sowe modification
should be udo s0 that such choico' of instruments for carrying out exempt pur-
poses would not prejudice the sxemption.. Either the proposed legislstion should
be clariﬁod on these questions or there should‘be st;u statement on record pro-
viding the clarification as a"utt‘or\ of legislative history. At present, the
asbiguity in the proposed bill is such that “r-“ worthy or;’aniutionl could
be put out of operation uqd others prevented from bqin ntgrnd. 1

cannot believe that this is the 19:-5: of the draftars of this bill.

230



v-27

As & lawyer who has taken a particular 'interesi in the‘hprovmnt of
the profession and the service it renders to the public, I cannot fail to men-
tion here two other organizations which would find tﬁeii activities in the puﬁ-
lic interest similarly jodpardizod by the proposed legislation. Of one, the
National Defendor Project of the National I;ogil Ald and Defender Association,

Chief Justicc Warren E. lurxor had this to ny in a nccnt lddron.

"It has bem good, very good to soe the Anoricm Bu- usoc:lation
and other logul bodies support the Nltiorul Det‘mdor Progm boctun tho pouuvo
consequence is that we will ultimately have adequate pwuc dofondar servtcos
provided wherever they are neoded .ee. One of the great things about the dovolop-
ment of legu aid and dofender programs and the post graduato seainars to trnn
lawyers for these new tasks is that they are privato and voluncoor offorts of
the Profession. The concept 1is ‘one devised by lmyeu. !mlmtcd by lwyon '
and financed by the private sector including Iuyers and Bu‘ Anochtim md
great philanthropic institutions.

"This is the American Way of pmzres; and it is better and more enduring '

than ad hee i-piovnenti imposed by nct‘s of cdngresé or nndotoi of courts."

At snother point in this addross, point:ln; up the n«d for further 1--
provement in legn oducntion, the chief Justice o-phuizod thlt‘ "'l'he recent
development of lm teaching thronxh ‘clinics’ is one of tha gnat m stcps 1n
logul education sinco !.nngdell' ‘case mothod. ' With Ford Fmdltion support,
nany lu s~hoo's have begun to offor courses in various ﬁoldl of lu thmgh /
the 'cnnicml nthod.' exposing students to thc uvin; probhll of uviu cli- '
ents as pm of the learning proceu Nou cmreu. 1n Titlo XI of tho luﬂur}
Bducation Act of 1965, has suthorized generous lpprvpriltim for smm -

programs in still other schools.”
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Since 1963 the Ford Foundation has msde grants totalling $6.1 million
to the National Legal Aid snd Defender Associstion. In 1968 the Foundation's
Trustees made an appropriation of $5.4 million over a five-year period for
the establishment of the Council on Legal Education for Professionsl Responsi-
bility, which is engaged in grant-making in support of clinical and internship
law school programs. [ have the privilege of serving on the Boards of both

of these organizations.

We have not yet said, and w!}l do 30 now, that we can understand the
Congress’ concern that some activities of some foundations may not have con-
formed with the intent of the original legislation. We heartily agree that
such practices must be checked. We understand also that in drafting legisla-
tion some arbitrary standard or formula must be established and some very fine
lincs dram. However, it sppears to us that if these particular guidelines
are not reconsidered and broadened, a great many organizations that have made
contributions of value in almost every area of concern to this Congress and to
this country may be in & very difficult position indeed. Por of
course the organizations I have -ontionod‘ are not the only ones with special

expertise which might be affected by the legislation as writtem.

We cannot believe that in drafting these provisions the distinguished
menbers of the Ways and Means Committoe and the House of Representatives in-
tended to disrupt the efforts in the pnblic interest of the Codncil, the Center,
and other similarly situated organizations. We earnestly urge that the mesbers
of this Committee consider carefully and rewrite the provisions in such [ ny
as to eliminate the evils which called them into being, and at tho sm time

clarify them so that the effectiveness of honorable and essentisl i.mtltuttm

may not be destroyed.
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Dana 8, Creel, President, Rockefeller Brothers Fund,
New York, New York.

mm.a._mum._n.. Chairman, Board of Trustess,
of Massachusetts Institute of

Technology,
Cambridge, Massachusetts.

Dx, Jopas Salk, Director, The 8alk Institute for Biological
Studies, .
san Diego, California.

John J. McCloy, Milbank, Tweed, Hadley, & McCloy,
New York, New York.



VI. RESTRICTIVE EFFECTS ON THE DEVELOPMENT OF PHILANTHROPY
AND OPERATION OF FOUNDATIORS (INCIUDING EFPECTS OF
"EXPERDITURE RESPONSIBILITY" AND HEAVY PENALTY ON TRUSTEES)

_SUMMARY OF STATEMENT OF MR, DAFA S, CREEL

1. The proposed sganctione in H.R. 13270 are excessive and:

(1) Include very substantial penalty taxes on
foundations which would have the ultimate effect
of diminishing funds available for distribution to
legitimate philanthropic activities;

(2) Subject management, both staff and trustees, to
very substantial personal liabilities, which
would greatly reduce the ability of foundations
to attract the best caliber of trustees and
staff; and

(3) Create onerous and in some cases impossible
requirements on foundation administration.

2, It is suggested that a substantially modified philosophy
and system of sanctions be adopted having the ultimate end of
promoting and strengthening philanthropic endeavor in our society.

3. An approach along these lines is as follows:

(1) Ppenalties should not be imposed on foundations
but only on the wrongdoers, recognizing that
a foundation is inanimate and can function only
by acts of individuals.

(2) Penalties should be flexible, reasonzble in
nature, with maximum limit, and appropriately
related to the acts (or failures to act) which
are penalized.,

(3) Proscribed acts (or fnilures to act) should be
defined with sufficient clarity to enable the
decision-makers to determine, without undue
complexity and at the time of decision, whether
any act (or failure to act) constitutes a trans-
gression.

(4) A procedure should be established providing for
rotice of a proposed penalty, with opportunity
for correction within a reasonable pariod before

application of the penalty.
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(5) A reasonable statute of limitations should be
made clearly applicable to penalties.

If an approach along these general lines can be substituted
for the system of monetary penalties contained in H.R. 13270, I
believe that the Congress will have come much closer to meeting
its announced goal of developing sanctions which provide "a more
rational relationship to improper acts”. And in terms of the
ability of private fouandations to perform in the highest public
interest, I believe that such a change is crucial.

o
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1. Impact of the bhill on the development of philanthropy
and the importance of financial support of educational in-
stitutions by private foundations and of their contri-

butions to society.

2. Expanding costs of education and the nsed for more
private contributions.

3. Outline of principal provisions of the bill relating
to private foundations.

a. 7-1/2 percent investment incomne tax.
b. Penalty taxes for engaging in certain
transactions, failure to distribute
, income, excess business holdings, and
inproper investments and expenditures.

c, Application of private foundation
rules to non-exempt trusts.

4. Penalty provisions indiscriminately applied and so
severe as to thireaten existence of private foundations.

5. Inequity of retroactive application of new rules
to existing trusts and foundations.

6. Other provisions of the bill which will curtail
charitable contributions.

237

33-758 O-69 pt. 2—16



SUMMARY OF STATEMENT OF MR, JOEM J. MC CLOY

Bill as now drawn embodiss a series of provisions
discriminatingly hostile to private foundations. These
provisions are not supported by any reliable record of general
misbehavior on the part of foundations which would justify
them, The provisions in question ¢an only be regarded as
punitive and, as such, they ignore and would put to serious
and unwarranted risk the continued flow of private foundations'
grants to the educational, scientific, cultural and charitable
well being of our society.

All such provisions which would discourage the
creation and growth of private foundations should be eliminated
from the Bill, while all measures reasonably designed to
correct any abuses of the tax exempt privileges of the
fousid;téom should be retained with proper enforcsment measures
provided,

In accordance with the American tradition of
encouragement of private charities, no tax or other dis-
criminatory provisions should be imposed on the non-profit
charitable American private foundations. Provision should
be made, however, for the assessnent of an appropriate annual
fee to be levied against all foundations based on a percentage
of their assets which would serve t» provide the means for a
suitable Government agency (presumably the IRS) to conduct
comprehensive and sustained audits of the affairs of the
private foundations based upon full disclosure and reports.

No discrimination should be contained in the Bill
against private charitable foundations in the treatment of
gifts to them of appreciated value property. The present
Bill is grossly discriminatory in this respect.

A review of the definitions as given in the
Bill is required. A number of institutions not generally
considered to have been private foundations are under the
definitions contained in this Bill to be treated as if they .
were, and as such would become subject to the discriminatory
provisions directed against private foundations. Even with
the elimination of these discriminatory provisions, the
definitions require review.

Tertain of the enforcement provisions include
penalties which appear quite excessive, particularly con-
ségeting the ill-define] nature of some of the alleged
offenses.
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If the Bill is to impose nev limitations on the
amount of property which might ba held by a private foundation
coming from a single donor, an opportunity should be provided
for the divestiture of any oxoess amount in such a manner
as to avoid loss of values or the imposition of tax penalties.

Carsful and sustained sudits of the affairs of
foundations are long overdue both from the nt of view
of protecting the law-abiding and dealing with delingquents.
Comprehansive audits would be helpful to all conocezned, and
would serve as the basis for sound legislation and regulation
of foundations as experience of such andits dictated.

The emergence of the Government in a large way
into the welfare and wnducational areas of the nation Jdoes
not mug limiting the flow of private philanthropy
through private foundations. With the challenges the
Government faces, all the help which the private foundations
with their flexibility and flow of fupd: can give, will be
needed to meet thoss challenges.
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STATEMENT OF MR. ODANA 8, CREEL

My role is to introduce the subject of the ef'act
on philanthropy of dcrtain of the ponultigq and adminielia~
tive responsibilities imposed on foundations by H.R. 127 7%,

My purpose is not to review these provisions '
in any detail, but rather to discuss the overall effect .
- of the prescribed penalties for their violation.

The announced objective of the Ways and Means
Committee in enacting these penalties wuas to "provide a
more rational relationship between sanctions and improper
acts . . .'1 without necessarily resorting to theA
revocation of exemption, which is generally regarded as
too extreme a ponalt;( in the vast majority of situations.

I wholeheartedly subscribe to this stated
objective of the Ways and Means Committee.

However, it would seem that the penalites and
remedies proposed do not meet these stated objectives.
They are excessive in many cases and tend to diminish the
funds of foundations available for the support of legitimate

philanthvopy, instead of concentrating on preventing or

1. H. Rep. No. 91-413 (Part 1), p.21 (1969)
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-~

rectifying the transgression. . (See Exhibit A, attached,
foxr summary otipropoued.l&ﬂctiOhtc)ﬁ'
I believe that the proposed system of penalties
has manj shortcomings, To be tpaéific, the sanctions:
* + (1) ' Include very uﬁbptantinl penalty taxes
‘on foundations ;hich_wouxd'havn the ultimate
effect of dininilhing.funds avaﬂiable for
distribution to lcéitimate philanthropic :
activities; |
{(2) Subject manﬁgcment, both staff and
érustaes, to vexy substantial personal
liabilities, uﬁich would greatiy re@uce the
-ability of foundations to attract the best
caliber of trustees ané staff; and
(3) . Create onerous and in soie cases
imposzible requirements on foundation
administration. -
~ In conjunction with some of the questicnable -
substantive provisions which others have discussed,
these sanctions coupled with the lack of clarity as to
what is prohibited and what is permitted will, in my
judgment, drive foundations from the forefront of
philanthropic endeavor, which is. their logical arena, stultify
management, foreshadow a diminishing ro;e for foundations,

with possible extinction an end result.
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Let me 1111»&.1;0 by. conaidering the effect of
the proposed sanctions as they: relata. to. the. three hpadings ...
I have mentionad before. .. : . R

1.  Bubstantial penalty tayes on foundations would :...

—_

have the ultimate effect of diminishing the: funds available
to legitimate philanthropic activities.. Thexe are six types .

of proposed sanctions on foundatioms, ranging from a tax

of 5 per cent of the value of excess business hoidings for
each year held, up to an income tax on the terminatiun of
private foundation status equal to the entire net assets of
the foundation. For the government to take away the assets
of a foundation is not in the interest of philenthropy. It
is the ultimate beneficiaries of the foundation funds

that really suffer. from this kind of punitive provision.

2, Subjecting foundation managers, both staff

" and trustees, to very substantial personal liabilities would

greatly reduce the ability of foundations to attract the

best caliber of staff and trustees and will inevitably render

" them cautious and unimaginative. The propnsed sanctions.

on foundation managers range fxom 2 1/2 per cent of ‘the
amount involved in a self-dealing txansaction for each year .
until corrected (with a maximum of $10,000 per act) upi

to a tax of 200 per cent or more of the amount involved
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if correction is not made within the 90-day notice
pericd. Even more drastic, there is an overlap of
"disqualified persons” and "foundation wanagers" in
the penalty provisions on self-dealing which literally
could be read to tax a foundation manager initially at
7 1/2 per cent and additionally at 250 per cent,

An even ﬁrgater personal liability is contained
in the sanctions involved in connection with taxable
expenditures, where the foundation manager is subject to
a 50 per cent peﬁalty for each taxable expenditure. It is
not unusal for a foundation to make grants of several
hundred thousand dollars or more. For examplc,'auppose
that a foundation makes a grant of only $100,000 which
is determined on audit to be a taxable expenditure affecting

the legislative process. This would mean a tax of §50,000
' on a foundation manager, This patently is an unrealistic
penalty, particularly since it realates to the nebulous
and uncertain definiticn of what is meant by "influencing
legislation.”

In this area, it is very easy to make a misjudgment.
Consider for example, the question of what is non-partisan
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analysis and research. If the grantee is conducting "non-
partisan analysis and research", a grant would be permissible.
If not, a grant would be a pbohibited'tdxable:expenditure.
The trouble is that grants are matters of judgment which

can be second-guessed upon audit in the light of hindsight
and subsequent developments over which the foundation

manager has no control. -

Another example of the unreasonableness of the
proposed penalty structure relates to the making of an invest-
ment which is later determined after audit to have been made
in such manner as to jeopardize the carrying out of any of
the foundgtion's exempt purposes. It is possible iﬁ such a
case for the penalties to pyramid in the rollbwing way:

The basic penqlty of 100 per cent of the amount of the
1nvéstment is to be'imposed upon the foundation and presumably
.at the same time a 50 per cent tax would be imposed on any
foundation manager who "participated" in the making of such an
investment if he ha& énowledse that the investment jeopard-
{zed any of the foundation's exémpt purposes. The foundation
might also be subjected to another 100 per cent tax and the
manager to another.50 per cent tax if the amouﬁb paid or
incurred in making the investment is held té.be a "taxable
expenditure” on the ground that the 1ﬁvestmont did not

fulfill a purpose specified in § 501(c)(3).

Moreover, if the foundation manager has previously
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been liable for one of these taxes, a further penalty of

100 per cent might also be 1mpooqqlupon h;n/and 100 per cent
penalty algo could be_impoaed‘qn;thé tqundation under‘pimilar
circumstances. As g‘f1na} cap to tpé pyrqmid,vir a founda-
tion's investments g:vipg.tiqe to these penalties should be
deemed "willful repeated acfg", regardlpas‘ot tbe amount
invested, forced terminﬁ:;pn can be imposéd and the assets

of the foundation can be confiqcatedAunder‘the guise of a

tax on termination of foundation status., .

While it is quite true, with respect to a foundation
manager, that the bill 1ncgrporatgs a subjective test of ‘
knowledge ~~ whether‘actual knowledge or constructive knowl-
edge is Qequireﬁ 1; not clear -~ as a condition precedent ,
to liability, this coqdition will provide little practical
protection against penalties asserted with the benefit of -
hindsight. The circumstances under which any foundation
portfolio is managed -- barticularly in the light of the
pressures ﬁhich iiil result for higher yield 1nve§tﬁents
caused by the required peécentage distribution rules -
could produce hindsight Judgment; that a given investment
. 4id Jeopardize the roundﬁtion'h exempt purposes and, indeed,
that the managemeﬂt had knowledge of this fact. chh a
posaibi}ity is perilously real for those foundations which
make investments in economically blighted communities as

part of a laudable program of fostering free enterprise
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where normal credit lines arc not available. Other more
conventional investments are not immune from the same -
destructive scrutiny. In a word, éva:i dollar of a founda-
ation's assets becomes a target for devastating second-
guessing as to purpoaes.‘ The inhibitive consequences of -
this provision are too clear for further comment. 'These
obviously would be awesome obstacles to the recruitment of
the highest quality staff and the service of distinguished
individuals as truate;;.'; ' -
These 11&P111£iea apply not Bniyito professional -
steff but to trustees and other persons, and it must be
borne in mind'ﬁhab in any acta'involvihg thesé penalties
which also involve a breach of fiduciary responsibility,
"foundation managers" would also be subject to an additional
liability ghrouah sufcharge hnder state equity Jurisdiction.

3. The proposed sanctions would create onerbus

burdens of administration, in some cases impossible to

achieve, Additional administrative vork is required to
comply with the requireménts of full disclosure and report-
"ing, and with this there should be no'queation since it
is a thoroughly legitimate requirement for a tax-exempt
organizaticn, '

. . However, there are two requirements that are un-
reasonably burdensome, if not actually impossible of

achievement,
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The first of iheae relates to penalty taxes on .
*self-dealing" befween a foundation and a wide range of
"disqnalitied'pgrsoneﬁ, other than foundation managers. An
initial penalty tax of 5 per cent of the amouﬁt involved
in a self-dealing transaction would be imposed on any disquali-
fied person who participated in that transaction, for eagh
year until the transaction was corrected. An additional
tax of 200 per cent of the aﬁount involved would be imposed
on such a person if correction was noq made within the 90~
day period after notice from the Internal Revenue Service.

Aside from a question as to the reasonableness of
the penalty involved, the greatest difficulty of this
provision is that the definition of a "disqualified person"
is 80 broad that 1t'1ncludes persons who are so remote from
the foundation that as a practiqal matter,‘there is no

'way of knowing whether they are involved in a proscribed
relationship. (See. Exhibit B, attanhed, showing "disquali-
fied persons" as defined in Section 4946.) Further, the
foundation managers are not in a"ﬁégition to know, ask -~ much
less demand ~ revelation of informatior from such persons
which would enable the foundation's manager to obtain the
necessary information to insure conformity to these pro-
visions. Ior exampie, how could a foundation manager
realistically be required to determine the total amount of

stock held in all of the corporations with which a foundation

248



vI -9

may do -business by all "disqualified persons", including
all substantial contributors, their ancestors, collaterals,
*lineal descendants, spouses, and ccrporations, partner-
ships or trusts, in which they may hold a 35 per cent or
greater interest?

In attacking this specific penalty we are in no
way sanctioniﬁg self-dealing, but rather pointing out the
impracticability of complying with the provision based upon
such an extensive definition of "disqualified persons”.

The second reQﬁirement which places on the
management of a private foundation a task wiilch is likely
to be impossible to ﬁttain involves "expenditure responsi-
bility".. This includes "full responsibility" to see that
any grant (except those to & publicly-supported or other
30 per cent charities) (1) "is spent solely for the purpose
for which made", (2) to "obtain full and complete reports
from the grantee on how the funds are spent and to verify
the accuracy of such reports”, and (3) to "make full and
detailed reports with respect to such expenditures to the
. Secretary or his delegate”. '

Tnevitably there will be cases where a grant,
through no fault of the foundation, is spent in part, for
purposes outside those for which the grant was made.
Similariy, there hay be cases where grantees, through no

fault of the foundation, fall to report or where a given
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report is inaccurate. It is unfajr to impose upon
a foundation and foundation management liability in such
a situation beyond due diligence. Otherwise the
provisioﬁ would constitute an incentive for foundations
to engage in direct operations in areas where they
otherwise_would have funded another organization. To
enlist a broader citizenship participation in the leaéer-
ship and execution of a project than that which can be
-provided by fhé grantor foundation, a dégree of dependgnce
inevitably has tn be placed in the grantee 6rgénizution.
There would be no objection'to the "expenditure responsibility"
provision if it were modified to require due diligence rather
than absolute responsibiliﬁy. . -
Uup to{thié point, I have been discussing
the detrimental ahdAserious consequences for philanthropy
which would arise from the sanétions contained in H.R. 13270.
As a basis for my following comments, I suggest
that any system of sanctions should have the following four
principal objectives: .
(1) that foundagion assets be properly
invested to produce a reasonable 1ﬁcome,
which is in turn applied tc legitimate

philanthropic purposas;
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{2) that foundation assets not be usedl to

the personal advantage of those intimstely

related to its creation and managemert; .

(3) that those responsible for any violation

of these objectives be penalized and compelled

to make good any loss caused by vinlation

of their fiduciary responsibilities; and

(4) that thcee responsible for any violation

of proper limitations imposed by law be

penalized. | , )

The ultimute purpose, it seems to me, of,
any approach to a system of sanctions is that it .
stxénqthen and promote philanthropic endeavor in our
society. This is the basis for a major objection to
one segment of the proposed sanct:loqs, namely, those
penalties imposed against the !oundations.

Penalties relating to a wrongdoing shéuld be :lmoud_
oa the wrongdoer, not the found;tlcn 1x;§olveq, for
this only hurts philanthropy at large by withdrawing funds.
I think you will agree that this is not a desirable result.

The question, and it is not an easy one, is
to devise a s&stan of penalties, restraints and corrective
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measures which will f£it the transgressions and not, in
the process, set up a rigid system which will have the
undesirable derivative and in terrorem effects of those
contained in H.R, 13270.

Assuming then that no sanctions should be applied .
against the assets of the foundation, attention should be
turned exclusjvely to devising proper sanctions against the
wrongdoer., It is here, I think, that the proposed
sanctions exceed by far reasonable bounds and fail
to take into account the fact that the vast majority
of foundation managers, staff and trustees are conscientious
and sincerely wish to abide by the law and what is expected
of them as proper conduct, Just the stigma of being
adjudged in violatiaﬁ 19 a very substantial deterrent and,

I would venture, in more than 99 out of 100 cases would
be ample reprimand.

I would suggest that a system of penalties
be set up which would consist first of a notification of
violation with a 90-day period for correction and that,
if appropriate corrective steps are not taken within
that time, then the application of the minimum tax escalating
with continued failure to correct or ﬁpon any further

similar violation up to a given maximum. I would suggest,
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in this connection, that the maximum need not be a large
figure because any repeating violator would, I am sure,

be removed from office by his Board. There is always,

of course, the ultimate sanction of revocation of exemption.

Such a system should have flexible sanctions
within a maximum limit of $5,000 to $10,000. It must
be recognized that the sanctions would not be a wholly
adequat: remedy for a violation of self-dealing,
misapplication of funds or any act which would wronéfully
digsipate the assets of a foundation. This would be '

a situation in which the additional remedy must lie, as

I see it, in the courts of equity to enforce restitution for
a loss to the foundation which, in thesé cases, would

be a breach of fiduciary responsibility. Some ..ave

suggested an equity procedure in the Federal District Courts.
I see a system of sanctions combining penalties supplemented
by equity actions initiated by state attorneys general,
prompted if needed by the Treasury.

In this connection, I note that H.R. 13270 proposes
cooperation with state attorneys general and this wduld
seem to be a very desirable development. There are those,
as I am sure you are aware, who have urged more adequato

state supervision, believing that ideally the flexibia

33-758 0-69 pt. 2—17
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remedies available through equity actions would be the most
effective and desirable means of 'roqullat:l.nq’ foundations.
Sole reliance on the states, however, is not a wholly
satisfactory answer at this point, bocimu-ofv thé failure of
a number of states to underteke aggressive progtm of
enforcement. I, for cne, believe that 6voty£h1n9
possible should be done to encourage the atates to fulfill
their responsibility in tﬁis respect because I believe firmly
that this is not only theoretically but, practically the proper
means for the mos: effective regulation of foundations. But
until the day comes when full reliance u&y be placed in
the various states for the exercise of this responsibility,
I must reluctantly conceda to the necessity of a system of
Internal Revenue Service sanctions modified along
the lines I have suggested, which buically' are as follows:
{1) Penalties should not be imposed on -'
foundations but only on the wrongdoers,
recognizing that a foundation is i
inanimate and can function only by acts of
- individuals. :
(2) Penalties should be flexible, reasonable
in nature, with a maximum limit and appropriately
related to the acts (or failures to act) which
are penalized. |
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(3) Proscribed actu (ox failures to act)
’ihould be defined vith sutﬁcl.ent clarity to
enable the qlecisipn-ugkggz to determine,
without undue oonplaxity) .nx}d ‘at the time of
decis:lon,”vhethar any’ acﬁ (ox failure tp}a‘c:t)
oomtitntu a tranlgrouion. ’
(4) a proeednre should be estabushed .
providing for notice of .proppud penalty,
with opﬁo:;tun‘ilt..y' for correction within a .
reuomhio ﬁaripd before application of the
penalty._. -
5) a roaaonable statute of linitationa ‘should
be made clearly applicable to penalties,
.. I1f an approach along these general lines
can be substituted for the system of monetary penalties
_oontained in H.R. 13270, 1 l;eliave that the Congress
will have come mch_ closer to meeting its announced goal
of develaping sanctions which provide "a more rational
- relationship to improper acts.” And in terms of the
ability of private foundations to perform in the highest
public interest, I believe that such a change is crucial.
Thank you. I l



-EXHIBIT

PENALTIES IMPOSED BY PRIVATE FOUNDATION PROVISIONS
OF H. R. 13270 -

Penalties Imposed on

9S%

’ Private Poundations Penalties Imposed on Penalties Imposed on
Acts or Failures Penalized (and certain trusts) Pisqualified Persons Foundation Managers
Termination of Private Lower of (1) aggregate .
Foundation Status tax benefits, result-
(Section 507) ing from tax exemp-

tion, to the founda-
tion (income tax
savings) and to all
substantial contribdu- >
tors (income, gift .

and estate tax

savings), plus inter- )

est thereon, or (2) . ~
the higher of (a) the

value of the net

assets of the founda- , :

tion on the date : o [ 3
action to terminate :

its exempt status was

first taken, or (b)

the value of the net

assets on the date

such status was

terminated.

—

The tax may be adbated
if the foundation
operates as a public
charity- for 60 months
or distributes all
its assets to public
charities within 60
months.
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Penalties Imposed on

Private Foundations Penalties Imposed on Penalties Imposed on
Acts or Failures Penalized {and certain trusts) Disqualified Persons Foundation Managers
Liability for Chapter 42 Forced termination and
Taxec {Section 508(e)) liability for tax

under Section 507,
above, for wiliful
repeated acts or
failures to act or a
willful and flagrant
act or. failure to act.

Self-Dealing (Section Initial tax of 5% of
4941) : ‘ the amount involved

for each year until
corrected, imposed
on disqualified
persons who partici-
pated in the act of
self-cdsaling. Joint
and several liabili-
ty.

Additional tax of

~200% of the amount
involved if not
corrected within 90
days after notice
is mailed. Joint
and several liabili-
ty.

Initial t%% {1r a ~
squalified person
i1s taxed) of 2 1/2%
of the amount in-
volved for each year
until corrected, im-
posed on any manager
who participated in
the act of self-
dealing knowing it
to be such. Maximum
of $10,000 per act.
Joint and several
liability.

Additional tax (if a
isqua ied person
is taxed) of 50% of
the amount involved,

imposed on any
manager who refused
to agree to any
part of the correc-
tion. Maximum of
$10,000 per act.
Joint and several
liability.



Acts or Failures Penalized

Penalties Imposed on.
Privats Poundations
(and certain truste)

,Penaltie: Imposed on
Disqualified Persons

Penalties Imposed on
" Foundation Managers

Failure to Distribute
Income {Section 4942)

s 2
stributed income

- for each ysar such
income remains un-

 distributed.

Add;tioggl 22%’ if an
nitial tax is im-
posed, of 100% of un-
distributed income
not distributed
within 90 days after

. notice 1s mailed.

" 'Excess Business Holdings
(Section 4943) -

. ‘Initia’]:.' tax of 5% of

e value of excess
business holdings
for each year during
which such excess

is held.

Additional tax of
200% o? the value of

. excess business

holdings not dis-

posed of within 90
days after notice

is malled.

......



Acts or Failureg_ggn;;iged

Penalties Imposed on
Private Foundations
(and certain trusts)

Penalties Imposed on
Disqualified Persons

Penalties Imposed on
Foundation Managers

Investments Which
Jeopardize Charitable
Purposes (Section 49Ll)

100% of the anount
1nvosted.

If the foundation 1s
taxed, 50% of the
amount invested, im-
posed on any manager
who participates in
the making of the
investment knowing
that it is jeopardising
exempt purposes.
Joint and several
liability.

Taxable E

enniturcs B
(Section e

945)

lodi.Bt\th§’nnount or:

" “each taxadle ex-

penditure.

50% of the amount of
each taxable expendi-
ture, imposed con any
manager who agrees
to the making of an
expenditure knowing it
is s taxable expendi-
ture. Joint and
several liability.

Repeated Liability for
Chapter 42 Excise Taxes
(Sootion 668 ) o

1001 or the chapter
42 tax if the -. . -

foundation has, with- -

out reasonable cause,
either (1) been
"1iable for a Chapter
42 tax previously, or

(2) the act or. fail-

ure to act giving

rise to liability for

the Chapter 42 tax 1is
“both willful and
flagrant®,

100% of the Chapter
42 tax if the Adis-
qualified person
~has, without reason-
able cause, either

(1) been 1liable for
42 tax . - -

. a Chapter
previously, or (2) .
the act or failure
to act giving rise
to liability for the
Chapter 42 tax 1is
"both willful and
flagrant".

1008 of the Chapter #2
tax if the manager has,
without reasonable
cause, eithar (1) been
liable for a Chapter
42 tax previously, or
(2) the act or failure

- to act giving rise to

liabilitz for the
_Chapter 42 tax is "both
willful and flagrant”.
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EXHIBIT B

PERSONS OR ENTITIES WHO
ARE "DISQUALIFIED PERSONS"

AS DEFINED IN SECTION 4946

A private foundation will be subject to taxes under
Section 4941 (self-dealing) if it engages in certain
transactions with; under Section 4942 (failure to
distribute income to qualifying distributees) if it
distributes income to an organization controlled by;
and under Section 4943 (excess business holdings) if
it holds excess business interests, measured by the
aggregate'qf its own holdings and those of the follow~
ing:
SUBSTANTIAL CONTRIBUTORS, THEIR FAMILIES AND RELATED
ENTITIES:
1. Any person who (by himself or with his spouse)

has contributed more than $5,000 to the founda-

tion in any one calendar year, plus:

a; The family of such person (and the family
of his spouse, if the spouse has been a
contributor), consisting of his (or their):

Brothers (whole or half-blood) and
their spouses



b.

c.

Sisters (whole or half-blood) and
their spouses

Spouse

Ancestors

Lineal descendants and their spouses

A corporation in which such persons and
their families own (including stock owned
by others which is deemed constructively
owneé under Section 267(¢)) more than 35%
of the total voting power.

A partnership in which such persons and
their families own m&re than 35% of the
profits interest. ’

A trust or estate in which such persons
and their families hold more than 35% of
the beneficial interest.

Any person who (by himself or with hls spouse)

bequeathed more than $5,000 to the foundation,

plus:
The family of such person (and the family

a.

b,

of his spouse, if the spouse has been a

contributor), consisting of his (or their):

Brothers (whole or half-blood) and
their spouses

3isters (whole or half-blood) and
their spouses

Spouse

Ancestors

Lineal descendants and their spouses

A corporation in which such persons and

their families own (including stock owned
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da.

by others which is deemed constructively
owned under Section 267(c)) more than
35% of the total Votins bower.'

A partnership in which such persons and
their families own more than 355 of the
profits interest.

A trust or estate in which such persons
and their families hold more than 35% of

the beneficial interest.

Any person who contributed the greatest amount

(regardless of the amount) to the foundation

in any one calendar year, plus:

a'

The family of such person, consisting of
his: .
" Brothers {whole or half-blood) and
their spouses
Sisters (whole or half-blood) and
their spouses
Spouse
Ancestors
Lineal descendunts and their spouses
A corporation in which such persons and
their families own (including stock owned
by otheré which is deemed consiructively
owned under Section 267(c)) more than 35%
of the total voting power. '
A partnership in which such persons and

their families own more than 35% of the
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proritq interest.

d. A trust or estate in which such persons
and their‘faniliea»hold more than 35%
of the beneficial interest.

The creator of the foundation, if it is a

trust, plus: '

8. The family of such creator, consisting of:
—SBrothers (whole or half-blood) and

their spouses
Sisters {whole or half-blood) and .

their spouses '
Spouse
Ancestors
Lineal descendants and their spouses
b. A corporation in which such persons and
their families own (including stock owned
by others which is deemed constructively
’ owned under Section 267(c)) more than 35%
of the total voting nower.
¢. A partnership in which such peraons and
their families own more than 358 of the
profits 1ﬁtereat.
4. A trust or estate in which such persons and
their families hold more than 35% of the

beneficial interest.

FOUNDATION MANAGERS, THEIR FAMILIES AND RELATED ENTITIES:

5.

Any officer, director or trustee of the foundition



ut

(including "an individual having powers or

responsibilities similar %0 those of officers,

directors, or trustees"), plus:

&.

b.

The family of such officer, director,
trustee or other individual, consisting of:
Brothers (whole or half-blood) and

their spouses
Sisters (whole or half-blood) and
thelir spouses
Spouse
Ancestors
Lineal descendantg and their spouses
A corporation in which such individuals and
their families own (including stock owned
by others which is deemed constructively
owned under Section 267(c¢)) more than 35%
of the total vdting power.
A partnership in which such individuals and
their families own more than 35% of the
profits interest.
A trust or estate in which such individuals
and their families hold more than 35% of the

beneficial interest.

Any s=mployee of a foundation having authority

or responsibility with respect to an act or

failure to act, plus:

&a.

The family of such employee, consisting of:.

Brothers (whole or half-blood) and
thelr spouses
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Sisters (whole or half-blood) and
their spouses

Spouse

Ancestors

Lineal descandants and their spouses

b. A corporation ir which such employees and
thelir familier own (including stock owned
by others which ir deemed constructively
owned under Section 267(c)) more than 35%
of the total voting power.

¢. A partrership in which such employees and
their families own more than 35% of the
profits interest.

d. A %rust or estate in which such employees
and their families hold more than 35% of the
beneficial interest. '

INDIVIDUALS OWNING INTERESTS IN ENTITIES WHICH ARE
"SUBSTANTIAL CONTRIBUTORS", THEIR FAMILIES AND RELATED
ENTITIES:

7. Any individual who owns (including stock owned

by others which 1s deemed constructively owned
under Section 267(c)) more than 20% of the

total voting power of a corporation which is a
"substantial contributor” to the foundation,
plus:

8. The family of such individual, consisting of:

Brotters (whole or half-tlood) and
their spouses

265



Sisters (whole or half-blood) and
their spouses
Spougse
Ancistors
. Lineal descendants and their spouses
b. A corporation in which such individuals
and their families own (including stock
owned by others which 1s deemed con-
structively owned under Section 267(c)) more
than 35% of the total voting power.
¢. A partnership in which such individuals
and their families own more than 35% of the
profits interest.
d. A trust or estate in which such individuals
and their families hold more than 35% of

thg beneficial 1ntgrestf

Any irndividual who is a general partner in a
partpurship which is a "substantial contributor”
to the foundation, plus:
8. The femily of such 1ndividua1, consisting of:
‘ Brothers (whole or half-blood) and
their spouses
Sisters (whole or half-blood) and
their spouses
Spouse
Ancestors
Lineal descendants and their spouses
b. A corporation in which such individuals and
their families own (including stock owned by

others which 1s deemed constructively owned



under Section 267(¢)) more than 355 of the
total voting power. ‘
A partnership in uhich such individuals

~and their families own more than 35% of the

profits interest.
A trust or estate in which such individuals

~and their :amiiies hold more than 35f of the

beneficial interest.

Any individual who holds more than 20§ of the

benericial interest in a trust or unincorporated

enterprise which is a "substantial contributor”

to the foundation, plus:

a.

The family of such individual, consisting of:

Brothers (whole or half-blood) and

thelr spouses

Sisters (whole or half-blood) and

. thelr spouses ’

Spouse

Ancestors

Lineal descendants and their apouses
A corporation in which such individuals and
their families own (including stock owned
by others which is deemed constructively
owned under Section 267(c)) more than 35% of
the total voting power.
A partnership in which such individuals and
their families own more than 35§ of the

profits interest.

267



d. A trust or estate in which such individuals
and their families hold more than 35% of the

beneficial interest.

II. For purposes of Section 4943 (tax oh excess business
holdings), a private foundation's excess business holdings
are measured by the total holdings of itself hnd all the
persons and entities listed aboée, plus the holdings of:

10. Any private foundation wpich is. Yeffectively
controlled (directly or indirectly) by the
same person or persons who control the private

foundation in question".

11. Any private foundation "all of the contributions
to which were made (directly or indirectly) by
the same person or persons described in * ¥ ¥
[paragraphs 1 to 9 inclusive, above], or members
of their families [consisting of the persons
listed in subparagraph a of each of paragraphs
1 to 9 inclusive, above], who made (directly or
indirectly) substantially all of the contributions

to the private foundation in question."

II1. Por purposes of Section U941l (tax on self-dealing), &

"government official also is included.
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STATEMENT OF DR. JAHES R. KILLIAM, JR.

Mr. Chairman and Members of the Committee:

My name is James R. Killian, Jr., Chairman of
the Corporation of the Massachusetts Institute of Tech-
nology. It is a privilege to present this statement and
to have the opportunity to express my grave concern about
certain provisions of bill H. R. 13270 which affect foun-
dations and other forms of private philanthropy. In dis-
cussing the restrictions on the development of philan-~
thropy which would be imposed by this bill in its present
form, I speak chiefly out of my experience as an officer
of a private college where foundaticon grants and private
philanthropy generally are decisively important to the
institution. I hasten to add that I rscognize the need
for tax reform and the difficulty of accomplishing it.

I also recognize the need for stopping the occasional
misuse of tax-exempt foundations for purposes ulterior
to true philanthropy. But these cbjectives must be
reached with precision and care in ways that will not
discourage -~ and perhaps dry up -- philanthropic giving.

Educational institutions such as the one I
represent derive a substantial portion of their con-

tributions from organizations which meet the bill's
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detinition of "private foundations." Over the past
four years, MIT has received an average of 36% of its
private contributions from these foundations. These
grants have been profoundly important in maintaining
the guality of its education and in enhanoing educational
opportunity for both students and faculty. The private
giving which would be discouraged by this bill has pro-
vided 80% of all of our academic buildings, as well as
1008 of our endowment. In our forward planning, we have °
relied on the continuation of grants, gifts, and bequests
in amounts greater than we have been receiving in the -
past feaw vears. I, therefore, look with dismay at any
curtailment of foundaticn or other private support now
or in the future.

Clearly at a time when we are deeply concerned
everywhers in the country about the funding of all higher .
education and about the financial future of our private
institutions, we should be looking for ways to increase
and not diminish the flow of private funds to education.
We who are struggling day in and day out to balance budget
and to find funds for student aid, student housing, faculty
salaries, improved teaching, and new programs to deal with
national needs, say to you with all the eloquance at our
command that this is no time to compound the problems of
our universities by making it harder for them tb sequre

private grants and gifts in the years ahead.
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In its present fovm, the provisions of the bill
that would impair the functioning of foundations or result
in the confiscation of their capital or discourage the
formation of new foundations seem to me to be dangerous -
and short-sighted. The provisions of the prssent bill
appear to bs 80 severe that if passed in its present form,
it will probably constitute the death knell of thes foun-
dations as we know ‘tha-. Certainly, the incentive to form .
nev foundatikms will be lost. Co .

In contemplating the future financing of our
privats institutions, I am troubled by the reduction in
available funds which will result from the proposed 7-1/2%
ta.k on investment income, but even more troubled by the -
breach of the tax-exemption principle on income. Should
this tax be established, it would be tempting to increase
it. I would also be troubled by the precedent created
by taxation of foundations as implying the possibility
of taxation of our tax-exempt educational institutions.

Poundations make intangible contributions to
our educational system along with their financial con-
tributions. I readily acknowledge that foundations pro- .
vide institutions such as my own not only with needed
funds, but with the stimulus of criticism and of fresh . = .
and catalytic ideas, thus helping to maintain quality and
achieve nesded change. They make important contributions .
to the quality of our society by providing multiple centers
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of initiative, by their ability to serve as path finders and
to support experiment, and by their capacity to attract into
the decision-making, planﬁing and innovative process a wide
spectrum of able men and women. I am profoundly troubled by
any restrictions on foundations which would inhibit the
initiative or imnovative spirit we see in the strong ones.

I am troubled about those provisions in the bill which could
discourage able men and women from accspting posts of respon-
sibility in foundations. Indeed these provisions could reduce
the officers and trustees of our responsible foundations to

a legion of intimidated men, their initiative, imagination,
and boldness dampened by excessive restraint and surveillance
and by confiscatory penalties for the innocent misreading of
ambiguous provisions in the bill., This is one of the most
serious possibilities affecting the future of philanthropy
that one finds in this proposed legislation.

I have addressed my remarks within the context of
this hearing to those provisions of the 5ill which relate to
foundations. It is clear, however, tlet one needs to look at
the impact of the bill on the future of all philanthropy, and as
I indicate later in this statement, the preservation of the great
American tradition of benevolence, of voluntary association, of
diversity of support for our charities must be looked at in the
round because the spirit of genercsity is a seamless web, and
damage to a part camages the whole.

Let me turn now from these comments to examine
briefly some of the specific provisions of the bill which lead

me to the genural conclusions I have set forth.

272



V1-20

The bill proposes the following new taxes on

foundations:

l. A 7-1/2 percent tax on investment
income, including capital gains. Thia
tax is imposed whether or not all of

the income of the foundation is dis-
tributed to active charities. Although
the present proposed rate is 7-1/2 per-
cent, experience shows that once a tax
exemption is breached, almost inevitably
progressively higher taxes are later
imposed. At the very least, this tax
cannot but reduce the giving to institu-~
tions by these foundations.

2. A tax on termination of private
foundation status. This tax would be
equal to the lesser of the net assets

of the foundation or the aggregate tax
benefits that have been enjoyed by the
foundation and its substantial contribu-
tors since March 1, 1913, by reason of
deductions or exemptions. I particularly
deplore the provision for retroactive im-
position of taxes that were legally saved
under lawa previously in effect.

3. A basgic tax of 5 percent and a penalty
tax of 200 rercent if not corrected, on

acts of gulf-dealing with foundations. This
tax is automaticaly imposed on transactions
with disqualified persone irrespective of
the fairness of the terms of the transaction.

4, An initizl tax of 15 percent and a
penalty tax of 100 percent if not corrected,
on the failura of the foundatin to distribute
all income. Por this purpose, the bill would
impose an obligation to distribute a fixed
percentage of the fair market value of the
assets irrespective of the actual yield.

5. An initial tax of 5 percent, and a

penalty tax of 200 percent if not corrected,
on the value of excess business holdings.

As many private foundations have been funded
by holdings in closely-held corporations, this
provision will force liquidation of these
holdings to the detriment of the foundations
and the organizations to‘which they contribute.

6. A tax of 100 percent on speculative in-
vestments. Such investments are ambiguously
defined as investments made in such menner
as may jeopardize the carrying cut of the
charitable purpose. .
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Lk SE1,100 FEEES o pin
This provision would in effect require the
Commissioner of Internal Revenne to regulate
the activities of foundations instead of
zg::ﬂitgg 2:: g::gfr function of adminis- ,
In additioq to fhe taxes 6ut1ined abovev, in each case other
than the inv;ltndné income tax and tha termination of
status tax, a tax up to 50 pccocnt nay ulso be imposed upon
the foundation manager.

While apptoving the objectives of the bill to
olininata occasional abulu of privato foundaticm for non-~
charitable purposes, I L'eol that t.hou pcnaltiu ‘are too
harsh and are indiscriminately imposed lquinn both the
offendurs and the innocent. Indeed tha provj sicnn of the
bill are so severe that if it is passed in its pustnt form,
it may well mean the end of such foundation.' Certainly, no
new privata foundatiox;s will be formed, duspite the urgent
need for additional foundation support for higher education.
The only safe course for existing foundationl iz to refuse
additional contributiom, retain their present 1nvolmntl,
and distribute more than their incowe until th.y disappear. ‘

The panalty taxes are applied not only to new
organizations created after passage of the bill, but also
to existing foundations that were astablished in _r:ouama
on present and past laws which encouraged their foma‘tl:lon
and operation. The tendency throughout the bill to impose
taxes and penalties ex post facto is, in my opinion, one
of the most iniquitous features of the bill.
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0f equal conocern to me is the propused applica-
tion of the private foundstion taxes to non-exempt trusts.
The bill would impose the 7-1/2 peicent investment income
tax on trusts which have oﬁly ¢haritsble beneficiaries and
would impose sowe of the same penalty taxes proposed with
respect to private toundationﬂ oﬁ trusts where only a por-
tion of the beneficial 1nt.r;ats are held by‘a charity.

Like many othai p:oviuiﬁns of‘tho bill, thoiq :ui.l would

be applied to trusts aiready in existence even though they
were drawn (and in many cases cannot be chapgod) in reoliance
upon laws vhich if!bxdnd them freedom fron.luch taxiﬁioh)an¢
penalties. A o | ._ ' -‘

As in the case of private foundatiéns,.the only
apparent relief from these penalty taxes is a provision
that the secretar§ "may," not 'shall;“ abate the unpaid
portion of a tax if th@ trust distributes all'of ite net
assets to specified types of charities. »

Although this discussion is directed principally
to the bill's provisions related to ptiﬁaﬁé foundations, '
the ﬁ:ue effect of thg bill on futute‘philanth:opy cannot -
be viewed or discussed in that context alone. Unfortunately,
there are many othér provisions in the bill whiéh may havg
adverse effects 6n contributions to institutions of higﬁer

learning. Among these provisions are:

1. The 30 percent limitation on gifts of
appreciated property, whermss other contri -
butions are limited to 50 percent of the
contribution base. Moreover, the 30 per-
cent limitation apparently applies to the
full value of appreciated property, rather
than only to the amount of appreciation.
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2. The treatment of appreciation of donated
property as a tax preference and the alloca-
tion of deductions between tax preferred and
taxable income. This combination cannot

help but reduce the tax benefits of chari-
table contributions and in addition, it makes
it impossible for a prospective donor to plan
his giving because he cannot determine the
tax effect of contributions in advance.

3. The income tax, estate tax and gift tax
treatment of charitable remainder trusts,
particularly as to the application of the
new rules to existing trusts, many of which
cannot be changed.

In closing, let me reiterate my position as being
in no way oppovsed to appropriate and equitable tax revisions
but as deeply concerned lest irreparable harm come to pri-

vate institutions through oversight or inadvertence.
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STATEMENT OP MR. JOHN J. McCLOY

I have sought an opporiunity to talk about this
Bi1l which is before you primarily because it affects so
profoundly institutions and activities wit) which 1 have
been associated over & large part of my life, The Bill
in its scope and depth seems to me to be one of the most
important pleces of proposed legislation which has been in
the Congress in recent years, and certainly the most
important one in the tax field within that period.

I refer to thekentire Bill and not only to the
foundation aspects of it, though it is on these aspects
that I would wish to concentrate my remarks today,

I might mention that among the institutions
affected by the Bill with which I have been associated are
The Rockefeller Foundation, of which I was a trustee for
a number of years; The Ford Poundation, of which I was
Board Chairman for a substantial period; Amherst College,
of which I was also Board Chairman for a long time, and,
to name one commercial institution with which I was
assoclated, The Chase Manhatt .. Bank, of which I was also
Board Chairman. There have been other foundations and

corporations with which { have been associated,
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but I do not appear tcday on hehalf of any of these
institutions ;nd I wish po eipreaa Ry vi@wé and thoughts

on the basis of iy general Jjudgment and experience, free

of any represehtation of a particular institution or client,
For the sake or.the record I perhaps ébould add that I am
now practicing law in New York City. .

There can be no question of the profound scope
and impact of this Bill. AI auppode the number of people
and institut 1ons vhich have sought to testify on the Bill,
and the urgency with which they addreus themaelvoa to 1t,
is a convineing 1ndication of thc detrimental effect they
believe the Bill in its presént form coﬁld have on American
cultural, scientifié, social and educational 1ife.

Before dealing with some of wﬁat I consider to
be very serious defects in the.Biil, I would like to make
a few observations as to the atmosphere and tining undey
which the Bill wau prepared because H think 1t explains in
part the admixture of aome vary good and sone bad features
which I believe uppear in i1t, As an outside observer, I
gain the 1npéeuoion that fhe Blll wrs préparéd under heavy
pressure shortly fbllowinu the eléction and the advent of
o new adninistration, The amount of work done on the Biil
is most impressive, but it still gives aignsAor ﬁeed for
further tnought. I have wondered whether the urgency for
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the extension of the surtax and its joinder with the
regular tax bill'may hot have 1oduced undue spoed in

the consideration or tax reform measures. buring the
consideration of the 8111, disclouureo or abusive use of
foundation funds appear n, 1natapcea of conplete or aub~
stantial Federal tax avoldance by individuals and corpo-
rations were given uiao puolioity and any form of tax |
exemption became extremely unpopular. These conditions,

I am inclined to believe, account in part for the preaence
of a series or provisiona relating particularly to roun-.
dations which run through the Btll and which seem to carry
a persistently punitive note in their nature and 1mport.

I think 1t 1is aloo'roif to say thatAthese tactors;
together with the somewhat unusual prooedures adopted4by (
those managing the‘Houae veraion of this‘Biii due to the
time element, have led to an abrupt and too tar-reaching
reversal of a rather consistent Congreasional and governmentnl
principle or peliey 4f encouraging the creation of charitable
foundations through conatructive tax 1ncenv1ves.

" The traﬂitional tax incentive in this country
to encourage the craation of toundationa and the etimulation
of charitable grants has been a major 1nr1uence 1n the
striking progress of American private philanthropy. The
American people carried over rrom their pioneer periocd a
very strong instinct for private philanthropy. De Tocqueviile
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writing to a friend in PFrance in the 1830's referred
to this tendency which so stréngly contrasted with the
habits of European society. This was long before there
was an income tax, but the income tax provisions which
favored the creation of charitable foundations simply
continued and nurtured an already highly developed
American instinct of private philanthropy.

I will not attempt to detail the benefits to
American society which foundations have induced. They
have been sloquently, if briefly, outlined by earlier
witnesses. I believe that no comprehensive or objective
study of the impact of foundation grants on our life
Qaa yet been made. I submit that thcge who contend that
foundations have not been beneficial to this country should
have the burden of proof and that no case has yet been
made to justify the atmosphere of hostility to foundations
which appears in the present Bill. I am aware that there
is a sort of grand skepticism sbroad in the land challenging
our Government, oﬁr existing institutions and, indeed, many
of our modes of life. But this, if we are t0 remain rgtional,
does not mean that we should first destroy everything we
have built up and start with a clean slate. It does mean
we should seek the facts of our needs, analyze® them and adopt

the procedures necessary to deal with them.
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Tﬁis Bill, as I read it, clearly embodies &
condemnation of foundations, It singles them out from all
other charitable organizations and imposes a tax on their
investment income alone, I feel, as I gather does also
Irwin Miller, that there is an inherent inconsistency in
imposing a ta&x -~ any tax -~ on & non-profit organization
such as a foundation if it serves a charitable or publicly
beneficial purpose., If foundations are good, they should
be stimulated -~ if they are evil, they should be extin-
guished. There is no logle in one-half or s 7-1/2% killing
of them and, quite frankly, I do not belleve thls adminis-
tration or its predecessors have known, or ndw know, enough
to assert with any confidence that the effect of foundations
on our society has been bad or to nbat extent they have been
partially bad or partially good. There is a very large field
to explore before any such judgment can be reliably made,
Some abuses have been disclosed, but the wide affirmative
sweep of their benefactors g::u not been appraised, The
foundations have certainly made significant contributions to
our society and they have had the support of tax exemptions
nver a aubktantlal period of our national life. Accordingly,
I would start out by eliminating from the Bill this punitive
or hostilé philosophy which pervades ﬁhe foundation provisions,
I ;ould strongly urge the Congress to impose no discriminatory
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tax on the lucve or asseis of the private rounaations as

such at least until a solid case against them can really be
made. No reliable record hae been made which would justify
the hostile attitude taken toward foundations which the pro-
posed tax and a number of other provisions in the Bill em-
body. - Singling out the private foundations from all other
charities can only be read as a partial punishment for
wrongdoing or suspicion of wrongdoing., The plain fact is
that the administration and review of foundation affairs on
the part of the Governmert has, until quite recently, been
most inadequate and rudimentary. 1 imagine that this laxity
has been in part based on the assumption and sincere belief
on the part of Treasury officials that foundations have heen
generally beneficial to the country and that such abuses as
have occurred in connection with their administration have
been limited to a relatively few of them. Indeed, I belleve
representatives c¢f the Treasury have from time to time ex-
pressed such views,

The time has come, however} if only by reason of
the exposure of abuses and the general skepticism of the times
to provide the means for & comprehensive, objective and sus-
tained review of the affairs of the foundations based on
regular audits by the appropriate agency of the Government,
I believe 1t can best be done by the IRS, suitably equipped

and staffed for the purpose. We should know much more than

282



Vi - 30

we now do about the manner in which these foundation funds
are distridbuted and spent, about the results achieved and the
effect the withdrawal cr diminution of these funds from our
educational, scientific and charitable beneficiaries would
have before we declure, as this Bili purports to do, that
the growth and creation of private foundations should be
actively discouraged.

) This does not mean that ¥e should have to await
an audit or survey before we .take any actlon. There are al-
ready on the books a number of provisiona against abuses
or practices inconsistent yith‘thﬂ princiﬁle of tax sxemp-
tions. These, on the basie of such knowledge as we now .
possess, can and should appropriately be augmented by ad-
ditional provisions in the present Bill and additional measures
foy enforcement of the purposes for which the foundations were
created and their tax exemption granted. What it does mean
is that at least until such audits and reviews have been made
and studied no death knell to law abiding foundations should
be sounded in the shape of a tax and other discrimlnatory
measures, Untll the Ccngress and the people of the country
can 1n€elligent1y appralse the validity of private foundations
and their place in our soclety, any such hostile forms are
out of order. I have had a good bit of experience in the
observance of the operations of a number of foundations, large

and emall. I have seen mistakes made and fruatrations of



Vi - 31

objectives occur, but I sm convinced foundations have played,
and continue to play, & most constructive and valuable part

in the texture of our society, Indeed, I would say a most
important part. My view may be subject to discount because

of my former associlation with foundations, but I firmly belleve
from what facts are readily observable and from the attitude
“he Congress haes previously taken toward them that the pre-
sumptions, at least, are strongly in their favor.

The course to follow, in my judgment, is to con~
tinue with the incentive for the creation of foundations on
the basis of this presumption and our experience but to pro-
vide promptly all the facilities and means necessary to
conduct sustained audits and supervision of the foundations
by the appropriate Government agency. This should involve
an annual fee to be charged the foundations, large enough to
provide adequate audits and surveys based on full disclosures.
It is important that this should take the form of an auditing
fee and not a tax, It should not be a tax to provide genersl
revenue,

We have something of an analogy to follow in the
form of the fees charged the bauks for the Federal Reserve
Audit, The banks of the Federal system are charged an aanual
sum, depending on the size of the bank, which finances the
auditing of the banks by the Federal Reserve., The system

over the years has worked out very well, Moreover, these
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audits have resulted from time to time in the introduction

of a3 number of statutory and administration reforms in con-
nection with the operation of the banks. They have stimulated
legislators and the banks to pass sensible laws and adopt
healthy banking practices., I understand the Internal Revenue
Service and the Treasury abhor the establishment of any fund
which does not constitute general Government revenue, but

this is & bureaucratic objection which ought not stand in

the way of the adoption of & sound principle, The slre of the
fee can and should be tallored to it the need.

This is my principal and strongly held recommendation
for the modification of this Bill as it affests foundations.
It goes to the heart of the matter, as I realize, but I
am convinced it smbodies the sound approach for the Government
to adopt with respect to fdundations. The need for such an
audit and survey is great. It 1s needed to protect the well
conducte? foundation and deal with the delinque..s, Even if
the abuses are few and far between, such an audit represents
an imperative need and 1¢ is proper that the expenses of 1t
should be defrayed by the foundations f.hemselves. Such an
examination of foundation affairs by /. Government agency,

(and I believe the IRS is the best sgency to make it), is,
I prepeat, long overdue, The foundations would not be
handicapped by it and the recipients of their grants would

not be penaliged as they would be by a tax on the foundation
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which ir 1t followed the way of &all taxes would be subject
to increase and thus result in the diminishing of foundation
benefits as thay reach the benériczirzes. Indeed, I 2zn
convinced that the adminlistration of foundations would be
greatly 1n§roved by such action. It would encourage them
to make their own uﬁdICB and check théir own procedures,
Abuses could be 1dentified and expeditiously corracted and
efficiencies would be accomplished, Both the founditions
and the pﬁblic would inow where the country stood in respect
of their operations, suspiciovs, rumors, prejudices and
emotions in rénpect of rbundations would be cleared up and
the unappraised risks of impalring a sisnificant flow of
funds in American private philanthropy would be avoided,
There are many gcod features in the Bill such as

thoae.which'provide‘ror fuller reporting, elimination of
self-dealing, undue accumulation of funds, better enforce-
ment procedure by the Tredsury, better cooperation'with the
State authbritiea to encourage the States to do their own
policing, etc. These, togéther with the means to provide
for good staffing and good auditiné by the auditing Agency,
could'constitute this Bill the most positive and constructive
plece of legislation affecting foundations that ha§ yet
appeared, '

' I have some further suggestions which would do
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iittle more than correct certain other features in the Eill
that reflecf; thils hostile philosophy toward foundations to
which I have referred.

Prominent among such features is the provision
which deliberately discriminates against privatg foundations
in its treatment of gifts to them of property with appreciated
value, I am referring to Section 170E of the Bill which |
would deny the donor the right of deduction for the full
apvreciatrd value of the property donated to a private
foundation, His deduction under the Bill would either be
limited to cost or he would have to pay & tax on the gain.

If the donor gave it to any other charitable organization,
not a private foundation as defined, he would be able to
dedu:t the aﬁpreciated valu@. Is the Government prepared

to sontend on the basis of present evidence that a gift to
a uell run foundation is less bevellclal than if it were given
to a college, university, a church or any other charitable
organization? This provision is clggrly in the category

of those designed to discourage the growth or.existing
foundations or the creation of new ones, Again it assumes
that‘roundgtions are evil without proor; I zee avéry reason
to encourage those who hawve achieved wealth through their
ownership of stock in growth companies to make gifts ot.auch

stock te foundations. Many prospective donors in this category
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are in areas of the country where foundations are rare but
where the need for programs of sophisticated giving are

very large. The combination of the proposed tax, the
discrimination in respect to appreciated grants, the pro-
visions regardiffig the qualifications for crediting grants
against required distribution and the provisions demanding
distribution of capital assets really all add up to a savage
blow aimed unerringly at the continued vigor of American
charitable foundations and these steps are proposed, I
submit, without the benefit of any adeguate record to support
them.

In addition to the above features, there are some
really draconian pentlties on "foundation managers" (which
would include trusteer and the staffs of the foundations)
for fallure to observe the provisions of the Bill, some of
which are not too clearly defined. I fear that in their
present form these penalties can only discourage responsible
participation in foundation management. In my judgment, these
penalties should be reviewed and some suggestions ss to their
improvement have already been made. I recognize the need
for improved enforcement measures in regard %o foundations,
Some other penalties and means of enforcement in addition to
the withdrawal of the tax exemption are needed,

I have been very much interested in the attempts

made by the drafters of the Bill to compel a just distribution
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of & foundation's assets. I cbserve that a distribution
of 5% of the asset value or-the foundation may Le demanded
in any one yeer. I can see how it would frustrate the
charitable purposes of the tax exenptién if all the property
held by the foundation was in non-income or very low income
producing property. If an arbitrary percentage or figﬁre
were chosen as the amount to be distributed in any one year,
this, on the other hand; might force a slow but sure
liquidation of the foundation. This would be more apt to
be the case if some of the other provisions prejudicial
to the growth of foundations to which I have referred were
reteined in the Bill.

what the foundation should distribute; and how
rapidly, conuisient with the purposes of the foundation, are
properly matiers for the trustees of the foundation to deter-
mine and I believe that trustees generally are sensitive to
their reap;nalbilities in this respect. Some may be more so
in the fact of comprehensive audits.

I was'ror a time on The Rockefeller Foundation
Board of Trustees when Mr. Rockefeller, Jr. attended the
meetings. I recall that at one time on his initiative the
Board gave consideration to the wisdom of a mandatory program
of liquidation for the Poundation. It turned out that the
initial grants to the Foundations which totaled some
$500,000,000 substantially incfeased due to the increased
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value of oil stocks held by the Foundation. It was not
s0 very long after the Foundation had been set up that it
had expended 500 million dollars in grants and it still had
500 million dollars in assets left to distribute. The
Board weighed the pros and cons taking into account thé
needs of the times and the interests of potential donees
and they arrived at the conclusion that the Foundation ought
not adopt a mandatory rdle for its liquidation over any
period of years. As I recall it, all the trustees accepted
the principle that capital could be invaded and should be
in the face of any pressing need, If the demand arose, it
should be met even if it exhausted most or all of the assets
of the foundation in one grant,

In the Ford Foundation during the period of my
Chairmanship, in most years we spent much more than our income
and the Board aluays felt that any real need which was
presented to it should be met irrespective of the invasion
of capital, .Indeed, we adopted a regular pro&ram for doing
so. I am told that foundations in the United States as a
whole paid out last year over 7% of their asset value and
this, of course, without any legal requirsment that they
do so, I have been assoclated with some foundations and
I know of a number of others which have liquidated all their
assets, I would imagine that a substantial percentage do

8o each year, I am entively convinced that The Rockefeller
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Roundation has justified its continusd existence, It has
don: some very imaginative and constructive things since
the question of its possible termination first came up, a
number of which were probably never in the contemplation
of the orlginal donors. I certainly can identify no
deleterious effects on the country flowing from the
continued exiuntence of The Rockefeller Foundation long
after the death of the original donors. I would at

loait postpone the inclusion of any provision which would
lead to an enforced liqwidation of a foundation until after
we saw what the audits and the practices under the new law
disclosed as to the growth of foundation assets. If they
got out of lin> with the general growth of the country

and ita philanthropic needs, it would be time enough to
move, I see no need for a self-liquidating provision now,
I cannot object to a reasonable minimum of required dis-
tributions as I do not believe it 1s consistent with the
principle of tax exemption for charitable purposes that
non-incoms producing property be held interminably, or,
indeed, for any substantial period of time without applying
it to charitable purposes, I am told and believe the
arbitrary requirement of 5% is too high certainly with

the existing provisions relating to non-qualifying grants.

If, as 1s now the case, income must be distributed within
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a reasonable period, I would leave it to the Secoretary of
the Treasury to determine the minimum figure to be ~lsvilbuted
taking into account the reasonable return on capital to be
expected, but without introducing any note of enforced
liquidation.

I cannot see the advantage of limiting the amount
of grants that any one foundation as defined under the Bill
could receive from any single source, Nor can I follow the
definitions which would identify worthy organirzations as
private foundations (which do not seem to have the normal
attributes of private foundations) thus subjecting them to
the severities of the provisions against private foundations
(including the tax) contained in the Bill. There is
something radically wrong with this part of the Bill.

Mr, Stratton has treated this subject in his testimony, as
have some others. If some imaginative and constructive
project involving a foundation, as defined in this Bill,
needs support, why preclude a private foundation from
furnishing 1t all the support it requires? Why disqualify

a grant to such an organization in determining the required
distribution quotas of the granting foundation? I could
name a number of highly meritorious institutions and projects
which these provisions would inhibit, Hr: Stratton has only
named some of them. I will not go further into this subject
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as 1t already has been dealt with by Mr., Stratton, but I
do believe as the Bill now stands unwarranted and unwise
prohibitions or impediments to some highly desirable
foundation grants are created,

Nor do I see any particular vice in the gift by
an owner of a business of stock in that business to a
foundation devoted to charitable purposes even though this
may constitute the sole asset of the foundation. The vice
occurs in any self-dealing or manipulation which results in
a frustration of the fundamental charitable purpose of such
a tax exempt foundation. Some of the abuses of the chari-
table purpose seem to center in this type of foundation.
I sense that the drafters of the Bill have felt that some
restriction on the amount of equity stock held by a foundation
might be a desirable way of checking these abuses. If
Congress wishes now to place a limitation on the amount
of equity stock to be held by a foundation in any one company,
this nay be a reasonable exercise of its authority but I
submit it would be unfair to well intentioned donors and
their potential beneficiaries to compel the divestiture of
such equity stock in excess of the limitation in such a
way as to cause & substantial reduction of the values in.
volved. If, let us say, in guod faith the donor in the
past had made a grant of equity stock in a closely held

corporation which was legal at the time to a private
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foundation and he now finds that the foundation must

divest itself of a certain portion of thi stook tolconply
with the new law, some equitable devise or mschanisa for

the sale or redemption of that stock under fair conditions
and without tax penalties should be provided, There would
be no problem for the corporation or the donor or the
foundation if the stook consisted of readily marketable
securities. It may be difficult to find the right mechanism
and 1t would seem that in some cases the only way to insure
an adequate price would be by way of redemption on the part
of the corporation of the stock whatever the mechanism. Yet
redemption may carry with it a threat 6: e high dividend tax
to the donor or his estate or the corporation. The principle
should be rcoognizia that'noithorvtho foundation nor its
potential grantees of the foundation nor the donors' legi-
timate interest should be prejudiced by the forsed disposal
of closely held stock due to newly imposed restrictions on
the amount of atock (or other property) which may be held by
a foundation,

I mention this situation because I believe the
practice of an owner of a closely held business which he has
built up of giving it by will or otherwise to a private
foundation has been a rather prevalent one throughout this
country., The practice is prtiucworthy and should be en-~

couraged rather than discouraged, but it will certainly bde
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discouraged if the owner finds that the n,u restrictions
on the amount of the roundatiqn't holdings would compel
divestiture by the roundatioﬁ in such a way as to interféere
with the }oalizution by the roﬁndaeion of the falr value
of the excess stock or to expose the donor, nis estate, or
the corporation to high tax pcnalilou.

There are a number of other provisions in the
Bill capable of clarification and improvement, most of which
I believe have been referred to by earlier witnesses, but
I wish to stress again my main poinc which is that the ;
hostile and discriminatory measures poised agnlntt‘privatc
foundations in this Bill should be entirely alimiﬁutod,
Jeaving in only those that are well deligﬁed co41et1 with
abuses of the tax exempt discretion, anthhat th: means of
instituting comprehensive and objective nh&ito Sr the affairs
of privﬁte foundations, with the cost defrayed by the ‘
foundations themselves, should be pfonptly instituted, I
believe it to be unwise and imprudent on the part of Congress
to incorporate in any tax reform bill provisions nhich'uould
put to risk the steady flow of bequests for educational,
scientific, cultural, medical and social purposes which the
asgsets and operations of private foundations have thus far
continuously and on the whole effectively and constructively
afforded this country,.

I find it quite paradoxical to observe at long last

205



VI - 43

the adoption in Europe of the concept of American charitabio
foundations at just the tiy that this Bill containing
provisions designed deliberately to discourage the creation
and growth of American private foundations, appears in the
Congress of the United States. The growth of such foun-
dations in Germany and Italy particularly has to me been a
very encouraging step in their advances in the field of
private philanthropy. Incidentally, I bellieve that cooperation
between the Europegn and American private foundations

could embody some most advantageous results in social,
educational and scientific areas,

If it be urged that the need for private foundations
in American life has now passed because the Government itself
is becoming so heavily represented 1p the education and welfare
field, I can only answer that, in my judgment, with the
challenges this country faces the Government it'going to
need all the supplemental private help it can get and that
without the flexibility and continued vigor of American
private philanthropy of which the American private foundation
has been such an important and outstanding factor since the

turn of the century, those challenges are not apt to be met,



STATEMENT BY JOHN W. MACY, JR.
PRESIDENT
CORPORATION FOR PUBLIC BROADCASTING
BEFORE THE
SENATE COMMITTEE ON FINANCE
SEPTEMBER 9, 1969

SUMMARY

The public broadcasting system at both the national and local levels will be
adversely affected by a tax on taxable expenditures as provided in the proposed
Section 4945.

The adverse affect is believed pot to be intended but will occur unless
Section 4945 is clarified. A simple clarifying addition to Section 4945 is
proposed to resolve this problem.

Also, as discussed by Mr. William Harley, President of the National Associa-
tion of Educational Broadcasters, in his statement submitted for the record,
problems of interpretation are presented by the definition of private foundations
in proposed Section 509, and by certain other provisions of the bill.

As Mr. Harley's statement particularly makes clear, the Pudcrul'covernnent
over an extended period of years has acted to encourage, develop, and finance
public broadcasting in the public interest. In the absence of clarification the
effect of H.R. 13270 will be to weaken the system Congress has been trying to
establish and strengthen.

Private foundations both large and small have been a major source of
financing for national organizations and local stations making up the public
broadcasting system.

Without this foundation support the Federal Government would be required
to increase its appropriations if public broadcasting is to be provided as
stipulated in the Public Broadcasting Act of 1967.

Public broadcasting stations operate in accordance with law and FCC regu~
lations and are specifically prohibited from editorializing or supporting or

opposing candidates for elective office. Furthermore, they are bound by the
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fairmess and equal-time doctrines. Thus public stations are already required
by the nature of their licences and existing regulations to avoid the abuses
against which the tax reform bill is directed.

The following larguage is proposed as amendment to section 4945 to clarify
the intent of the legislation:

(g) PUBLIC BROADCASTING ~

Subsections (b)(1) and (b)(2) shall not apply to amounts paid

or incurred for the production or distribution of public

affairs programs which are broadcast over noncommercial edu-

cational broadcest atations as dafined in Section 397 (7) of

the Communications Act of 1934, as amended (Bl Stat. 368;

47 U.S.C. 397 (7).)
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PRESTDERT
CORPORATION POR PUBLIC BROADCASTING
BEFORE THE :
SENATE COMMITTEE ON FINANCE
SRPTEMBER 9, 1969

Mr. Chairman and Members of the Committeet

My purpose for appaaring before you today --- not only on behalf of the
CPB but also on behalf of all segments of the noncommercial, educational
broadcasting community - — is to discuas the debilitating impact of certain
sections of H.R. 13270 on public broadcasting.

These sections as currently written pose a serious threat to a key role
of public broadcasting--~that of providing genuine public service to the
community through the presentation of news, public n!fllul and discussion
programming.

The irony of the situation, Mr. Chairman, is that I am convinced the
drafters of H.R. 13270 never intended to pose any threat st all to individual
public broadcasting utations, to state and regional networks, to the national
production agencies, and to the Corporation, which was established by Congress
itself.

In short, public broadcasting finds itself in a crossfire~-by accident.
Happily we can be removed from that crossfire without any change in the
substancc of the bill passed by the House., Some clarifying language can do
the job.

To be specific, wy concern is caused mainly by the proposed Section 4945--
Taxes on Taxable Expenditures--as it will affect financial support of public
broadcasting by private foundations.

I sam advised by my counsel, Stephen Ailes, Esquire, of the firm of

Steptoe and Johnson, that if this section becomes lav as it stands, we must



expect private foundations to discontinue giving financisl support to public
affairs programming. A copy of Mr. A.ilu' discussion of the problem is attached
to my statement.

It could be argued that the language in Section 4945 is not so restrictiva
as to pravent a private foundation from making a gramt to a production facility
or & qualified noncommercial educational station even though the setation decides
to use the money to present a news show, a panel discussion, or other public
affairs programs.

But this is not the point., The problem is that private foundations will not
take the very considerable risk and expose themsslves to severe penslties if
they do undertake financing which could possibly be interpreted as improper under
Section 4945, Obviously, & private foundatfion will avoid such risks and instead
extend its financial support to other types of projects.

The practical consequence inevitably will be:

Withdrawal of millions of dollars of foundation grants from the

already underfinanced public broadcasting system. A large part

of this support--1if not all of it--would be discontinued if

Section 4945 stands as written. Furthermore, since much of this

support typically requires matching funds, these funds also

would be lost. '

1f such a substantisl part of total financing is withdrawn, the

American public would be deprived of a large and crucial part of

the still very limited service they are receiving from public

radio and television stations.

In the Public Broadcasting Act of 1967, Congress declared a

Federal responsibility for developing and financing public

television in the public interest. Any reduction in financing

from private sources increases the amount of Federal financing
required.

WHAT 1S PUBLIC BROADCASTING?

There are tcday some 185 noncosmercial television stations and 400 non-
commercial radio stations in operation. A list of these stations is attached,

and you will see these stations are dispersed in all parts of the country.
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The development of public broadcasting began with the recognition that the
air waves are a public resource and n_hould be utilized at least in part in the
public interest. The Federal Communications Comwission has set aside frequencies
to be used only by noncommercial aducstional radio snd television brosdcasters,

Adequate frequencies have baen reserved to provide a full service for the
public. However, actual broadcast operations utilizing these frequencies are
considerably fewer in number. Limited resources have prevented the establishment
of all the operations that are visualixzad as ultimately desirable.

Federal assistance in the establishment of noncommercial educational sta-
tions was first provided by the Educational Television Facilities Act of 1962.
Under the terms of this act, Federal funds were provided under a matching
formula for the purchase of brosdcasting equipment and facilities. The Public
Broadcasting Act of 1967 continued Federal support for facilities on a matching
basis and additionally extended the Federal support to noncommercial radio
stations.

As a result of the expsnditure of more than $32 million of Federal facilities
money, the number of public stations has been doubled since the 1962 act. It is
estimated that total Federal expenditures have been accompanied by eleven times
that smount in funds committed by state and local governments and private sources.

The existence of available frequencies and even the existence of physical
facilities, however, does not provide the public service visualized as necessary
and desirable by the Congress. The missing element is programs. Congress
created the Corporation for Public Broadcasting (Title II of the Public
Broadcesting Act of 1967) in order to provide the mesns of assisting stations in
the program area.

As President of the Corporation for Public Broadcasting, my concern is for
all aspects of public broadcasting, not only for the operation of the Corporation

itself but also for the activities of organizational units that create and produce
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prograns that may be used by the public stations as well as for the public
broadcasting stations themselves.

The principal role of the Corporation, es 1 have indicated, is to assist
stations in their efforte to p.twldc the communities served by them with prograss
of diversity and excellence, by assisting them in program productiom, by
facilitating program distribution, and by encouraging the development of national
production centers.

The Corporation's initial operations have been financed by a $5 million
Federal appropriation for fiscal year 1969. The Senate has acted to authorize
$20 million for 1970, and the House Committes on Interstate snd Foreign Commerce
has favorably reported authorization of $20 sillion for 1970.

One of the aims of Congrass in creating the Corporation was to provide a
means of stimulating nonfederal financing for public broadcasting. The Senate
report accompanying the legislation creating the Corporation recognized the need
for substantial Federal finsncing for public broadcasting but expressed the hope
that eventually the major part of the revenue would come from private sources.

We have been encouraged by the amount of private financing we have
received to date. By the end of 1969, our $5 million of sppropriated funds had
been augmenced by $2,725,970 of private financing. Our goal for 1970 is¢ an
additional $4 million of private financing.

Private foundations have been the major source of nongovernmental financing
for the Corporation and for other organizationsal umits in the public broadcasting
system. Now this source of private support would—at least to a large exteat~-
be cut off as a result of the legislation before you. It is this unfortunate

and, 1 am sure, unintended consequence that we ask you to prevent.

THE PUBLIC BROADCASTING STATION
The average public television station operates on a very small budget.

(The median for operations in 1967 was $319,943.) A typical ststiom broadcasts
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about ten hours a day with about five hours devoted to instructional television
used in clasarooms end the other five hours devoted to programs for ceception
in the home. The programs intended for home use fall into some general
categoriest programs for children, for continuing adult educatiou, for public
affairs, end for cultural affairs.

Most public broadcasting stations are operated by school cystems, by city
or state governments, or by universities. Thirty-eight public television
stations are organized as nonprofit community stations, and these tend to be in
the larger cities; for exampla, New York, Los Angeles, Chicago, Nuw Orleans,
and Washington. ‘

Station revenues then come from various local governmental sources in the
case of most stations, and from contributions from the general public in the
cass of the community stations. Additionally, stalions to varying extents
receive support from Federal agencies, from the Corporation for Public Broadcasting,
and from private foundations, both the large foundations and many local or
specialized foundations.

Arthur D. Little, Inc., saalyzed sources of revenues for public television
in the year ending June 30, 1967. Total station opsrating revenue was $44.8
willion of which $26.8 million was supplied by local governments or universities
for instructional programs for classroom use, and $18 million was for progrmms
for reception in the home. Foundations piovided $6.3 million of that amount for
such local operations.

Foundations, particularly the Ford Foundation, through National Educational
Television, have also largely supported programs wmade svailable to local stations
by way of national distribution. Recently, such national programming has besn
generously supported by the Ford Foundation, the Carnegie éorporuion, and the
Sears Roebuck Poundation.

For example, s mejor source of such programs directed to preschool children

{s Children's Television Workshop. This workshop is financed in part by the
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Office of Education and by privata foundations. 'Misterogers Neighborhood",
tha outstanding priu-vinnlng' program for children carried by public televisiom,
has been continued as & result of a ;rmt from the Sears Foundation.

Withdraval of foundation support at both the station and national lwciu
would materially affect the very nature of the public broadcasting service as
we know it now and would move the industry backward instead of forward toward the

fulfillment of its goal of service to the country.
IMPO Cl RN

A single simple solution in the form of clarification to H.R. 13270 will
noive this problem.

Public brosdcasting is subject to a body of law and regulation that is more
stringent than the controls on commercial broadcasting stations. A public station
cannot editorialize, for example; it cannot support a candidate for office nor
advocate sny candidate's cause. Together with commercial stations, the public
station shares the responsibility for observing the fairness and equal time
doctrines.

So here we would have an anomaly: & key information wedium in the community,
already required by the nature of its license and existing regulations to avoid -
the abuses the tax reform bill seeks to prevent, would be prevented from under-
taking the activities for which it exists.

The proposed Section 4945 describes taxable expenditures by private founda-
tions and imposes penalties in the form of taxes of 100 percent of any taxable
expenditure on the foundation and 50 percent of the amount on the managers of
the foundations who knowingly make taxable expenditures.

Subsection (b) states that "the term 'taxable expenditures' means any
amount paid or incurred by a private foundation -

(1) to carry out propaganda, or otherwise attempt to influence

legislation,
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(2) to influence the outcome of any public election (including

voter registration drives carried on by or for such founda-
tion)." '

Clearly the amount spent by private foundations to influence legislation
or elections is subject to tax.

The question is whether a pub‘lic broadcasting organization may be given
s foundation grant without penalty to the foundation if the station then uses
the grant to pay all or part of the costs of presenting news and public affairs
programs.

The stations exist in part for that very purpose. Congress in the Public
Broadcasting Act of 1967 acted to improve and develop these very public broad-
casting stations and the program centers that serve them. The stations and such
program centers must operate within a set of rules that assure their activities
shall be devoid of the abuses that the tax reform bill seeks to cure. The local
station manager has complete authority and responsibility over what programs
are actually broadcast in his communicy.

It would seem, therefore, that a foundation grant made in support of public
broadcasting - even in the public affairs area -~ whould not be classed as a
taxable expenditure.

Regrettably, this construction of the section is not the only one. I am
advised that the foundations themselves view the situation quite differently.
How the foundations conduct themselves is, of course, the critical w:ttssue. 1f
the foundations believe that the present proposed language prohibits grants
for public affairs, then, obviously, no grants are going to be provided. If
foundation support is withdrawn, as I am advised it will be, then the public
hroadcasting system and the communities served by that system will be the losers.

In order to make clear that the intent is not to prevent public broad-
cagting stations from presenting public affairs programs, such as news programs,

documentaries, panel discussions, political debates, and interviews, with the
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assistance of financial support from private foundations, I propose a sirple
addition to the proposed Section 4945 as follows:

(g) PUBLIC BROADCASTING - '

Subsections (b)(l) and (b)(2) shall not apply to amcunts pald or incurred

for the production or distribution of public affalrc programs which are

broadcast over noncommercial educational hroadcast stations as defined

in Section 397 (7) of the Communications Act of 1934, as amended

(81 Stat. 368; 47 U.S.C. 397 (7))

The Communications Act defines "Noncommercial educational broadcast station"
as meaning those stations licensed as such by the Federal Communications
Commission and which are owned and operated by a public agency or nomprofit
organization or those stations which are owned and operated by municipalities
and which broadcast only noncommercial programs for ed\;cationnl purposes. All
such stations are specifically required as a condition of their licemse to
present public affairs programs but, equally, are forbidden by Section 399 of
the Communications Act from engaging in editorislizing or supporting or opposing
any candidate for political office. Thus, this existing law which specifically
regulates noncommercial stations, together with the requirements for fairness
and equal time to which ail stations are subject, already fully preveuts non-
commercial stations from committing the abuses to which Sections 4945 \(b) (1)
and (2) are directed.

Before 1 ::lose. Mr. Chairman, I would like to make a general comment about
one other aspect of H.R. 13270 as it affects foundation operations.

H.R. 13270 imposes an annual 7.5% tax on the investment income of private
foundations. We cannot help but believe that such a tax will result in a
reduction in ‘the amount of grants that the public broadcasting system may hope

to get from private foundatiens--assuming we can clear the obstacles to getting



grants. The amount of mopey available to the foundatiom for dietribution will
have to be reduced by the amount of the tax, and only the remainder will be
available in the form of grants. In 1967 the total contribution by all founda-~
tions was $18 millton. The proposed tax on this total would result in a
shrinkage of $1.4 million. This tax, in other words, will actually be naid for
by the public broadcasting recipients of grants since we expect the grants to
be reduced by the amount of the tax.

Returning to my main point, in summary, I find no evidence that the Members
of the Ways and Means Comuittee or the Members of the House or Representatives
intended that noncommercial, educational broadcasting stations be deprived of
private foundation support for broadcasting services so vital as coveragé of
public affairs.

The foundations themselves, however, cannot be expected to take the risks
and expose themselves to the penalties that they feel apply according to the
present language of the bill.

The additional language that I have suggested would, I feel sure, in no
way change the substance of the bill but would provide the clarification
necessary to enable the private foundations to give grants to public broadcasting
on their own merit.

I urge you, Mr. Chairman and Members of the Committee, to provide this

vital clarification.
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Corporation for Public Broadcasting
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Dear Mr. Macy:
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PHILIS N, TAACY
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UNION BANR SVHLDING

CHARLENTON, WREY VIRSINIA
RANMIGA VALLEY BUILDING

At your request we have examined the proposed Tax
Reform Act of 1969, H.R., 13270, with regard to iis impact
on the financial support of noncommercial educational

radio and television broadcasting.

Public broadcasting

in the United States receives funds from a variety of
sources including the federal, state and local governments,

school districts, universities, business and private

citizens, 1In addition, a substantial source of funds

in recent years has been those organizations which under

the proposed new section 509 are defined as "private

foundations." Our analysis reveals that the proposed

legislation includes provisions which could, if enacted
without clarification, seriously hamper the ability of
public, noncommercial broadcasting to continue receiving

financial assistance from private foundations.

Taxable Expenditures

H.R. 13270 proposes to amend the Internal Revenue
Code by the addition of a new section 4945 which would
impose a 100 percent tax on "taxable expenditures' by

private foundations,

This section also imposes a tax

upon the foundation official responsible for the expenditure,

for which tax the official is personally liable.
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expenditure” is defined by mection 4945(b) to mean, among
other things, any amount paid or incurred by a private
foundation=-~

(1) to carry out propaganda, or otherwise
attempt to influence legislation, or

(2) to influence the outcome of any public
election (including voter registration
drives carried on by or for such foundation).

This definition of taxable sxpenditure may create a
problem for noncommercial educational broadcasting by
limiting the ability of this media to continue to engage
in news and public affairs broadcasts. The purposes of
public affairs and news broadcasts is to infora or
educate~~hence to "influence"~-the viewer, The most
objective presentations of current, newsworthy subjects
will in this sense, "influence" the audience. In fact,
the reason for such programming would cease to exist 1if
it failed to educate and enlighten the viewer., Thus,
it is clearly poasible that the language of section 4945(b)(1)
and (2) could be construed to include within the ambit
of taxable expenditures noncommercial television or radio
broadcasts treating with legislative issues or public
elections,

There is, however, no specific indication that such
an interpretation was contemplated by either the House of
Representatives or its Committee on Ways and Means at
the time they conzidered and approved H.R, 13270, Further,
there are substantial reasons why public affairs and news
programming should not constitute taxable expenditures.
Noncommercial educational bromdcast stations, unlike their
commercial counterparts, are already forbidden from engaging
in editorializing or supporting political candidates by
section 399 of the Communications Act of 1934, as amended,
which provides:

No noncommercial educational broadcasting
station may engage in editorializing

or may support or oppose any candidate
for political office. 47 U.S.C. §399.
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The legislative history of this provision, which was
part of the Public Broadcastiag Act of 1967, emphasizes,
however, that the Congress did not intend to prevent
educational broadcasters from engaging in public affairs
programming. Rather, it appears that the Congress expectad
these stations to be the leaders in this area. Por
example, the report of tho Senate eo-orco CO-M:t«
states:

Particularly in the area of public
affairs your committee feels that
noncommercial broadcasting is uniquely
fitted to offer in-depth coverage
and analysis which will lead to a .
better informed and enlightened .
public. 8, REP., NO. 222, 90th Cong..
ist Sess 7 (1967).
And the House Committee on Intarluto and roreign Commerce
observed: . )
Considerable testimony was heard that

no noncommercial oducutlontl ltation
editorializes. )

Qut of abundance of cuution, the Mll
provides that "no noncommercial edu-
cational broadcasting station may
engage in editorializing or may support
- or oppose any candidate for political
office.” It should be emphasized

that this section is not intended to
preclude balanced, fair and objective -
presentations of controversial issues
by noncommercial stations, H.R, REP,
NO. 572, 90th Cong., 1lst Sess 20 (1967).

In addition to being subject to this prohibition against
editorializing, noncommercial educational stations are
also subject to the same Federal Communications Commission
regulations, such as that imposing the doctrine of fair-

ness (47 CFR §73.123, see Red Lion Broadeasting Co., Inc,
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v. Federal 09!g¥ntcafions Commission, United States Supreme
Court, October Term , Nos, and 717), and the statutory
requirement regarding equal time (47 U.8.C. §313, 48 Stat.
1088, as amended), as are commercial stations. Purther,
under present FCC policy, any station that fails to offer
news and public affairs programs is in serious danger of
having its license renewnl application dented. t

Roport
and Statement of g%éiﬁz Re: iss1o! 1 rammi
Iugutgx, July ¢ Pedrral Register

Noncommercial, educational broadcasters, therefore,
are already under a legal obligation to present public
affairs programming that is free of both editorial comment
and support (or opposition) for any candidate, The inclu~
sion of public affairs and news broadcasts by educational
stations in the concept of "taxable expenditure” is neither
necessary for the control of abuses nor appropriate in
view of the provision of the Communications Act and the
regulations of the Federal Communications Commission,
However, as long as the language of 4945(b) (1) and (2) -
is open to the broad interpretations discussed above,
and s long as the tax pemalty to be imposed is so severe,
it follows that no private foundation funds will be
available for public affairs programs by educational
broadcasters unlesa an unequivocal clari!icstton is
obtained.

Definition of Private roundttion

There are presently approximately 164 noncommercial
educational television stations and 384 radio stations in
the United States. A substantial number of these stations
are owned by states, school districts or universities,

It is probuble that virtually none of these stations would
be private foundations under the definition contained in
proposed section 509 because they receive almost all of
their support from lovernnont sources.

There are, hovover, a subatantial nu-ber of stations

kaown as "community" stations which receive funds from
more diverse sources. It is possible that some few of
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these stations may not qualify as an organization described
in 170(b) (1) (B) of the Internal Revenue Code or under any

of the other exemptions from the private foundation category.
If clarification of 4945(b) (1) and (2) is not obtained,

such a station, as a private foundation, would be prevented
from engaging in any public affairs programming. As pointed
out above, this would place a station in breach of its legal
obligation to serve the public fully and could lead to the
loss of its broadcast license.

Tax on Private Foundation Investment Income

H.R. 13270 includes a proposed new section 508 which
would impose upon private foundations a tax equal to
7-1/2% of its net investment income for each taxable year.
This provision inevitably will result in an equivalent
reduction in the amount of funds available for distribution
by private foundations which quite possibly could lead to
a corresponding substantial decrease in the funds received
by educational broadcasting.

Alterations in Charitadl ri

Section 201 of H,R. 13270 would amend existing Internal
Revenue Code sections 170 and 1011 to eliminate certain
sdvantages accruing to taxpayers who give or sell appre-
ciated property to charity, Under present law a taxpayer
who contributes property to charity is allowed a charitable
contribution deduction for the fair market value of the
property and he pays no tax on the amount of gain resulting
from the appreciation. PFurther, if a taxpayer now sells
property to & charity for less than its market value the
proceeds of the sale are treated as a recovery of the cost
and the seller is allowed a charitable contribution deduc-
tion for the appreciation in excess of the sale price.
These provisions furnish a strong incentive for prospective
donors to support charitable causes through conveyances
of appreciated property. Their existence has undoubtedly
been rasponsible for the flow to charitable organizations
of a major portion of all contributions.
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The new provisions would deny the donor a charitable
deduction in excess of his own cost in acquiring the .
property. This change would apply to all gifts of property
to private foundations, all gifts of property the sale
of which would have resulted in ordinary income or short-
term capital gain, all gifts of tangible personal property
and all gifts of future interests in property.

The television auctions conducted by many community
educational stations for fund-raising purposes may prove
a casuslty of thic change since it will substantially
reduce existing incentives for making gifts of property
to charity.

anc l usion

The taxable expenditure provisions in the proposed
new section 4945(b) (1) and (2) of the Internal Revenue
Code pose a serious threat to the ability of noncommercial
educational broadcasting to continue to obtain substantial
private funding. While there are no specific indications
that the House of Representatives intended to prevent
private foundations from giving funds to educational
broadcast activities which engage in public affairs
programs, the language of 4945(b) (1) and (2) is sufficiently
broad and vague to lead to that result. Because of the
substantial penalty imposed on taxable expenditures, it is
likely that all doubts will be resolved against making
grants to educational broadcasters who produce, distribute
or carry news or public affairs programs,

It is also likely that the imposition of a 7-1/2
percent tax on the net investment income of private founda~
tions and the alteration of the charitable deduction
provisions relating to the gift or sale of appreciated
property will result in corresponding reductions of private
contributions to noncommercial educational broadcasiing.

Very truly yours,

o E

phe es
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EDUCATIONAL RADIO AND TELEVISION
'STATIONS BY STATE, CITY AND CALL LETTER

) all educationsl FM radio stations in the following listing have been set
in italic. mmunbmmhmn,wmm_mmmmboldlm.

To between radio and telovision
ALABAMA
Bismingham ......... WYSU/(CP,
Dosies w'3';8 ,
Moble OORDRI ;,mAllg
Chesti -0 waIQ
Hunteville . ......... WHIQ
Florsace .......... WEIQ
ALASKA
College ............ Kuac
ARIZONA
Phoeix . ....000000nn KFCA
KAET
Tucwon .......0000s KUAT
KUAT
ARKANSAS
............ KASC
wm'o ---------- KASU
Litth Rock ........ KETS
CALIFORNIA
Agwin ............ KANG
Arcota ............ gﬁ )
Baskeley ..........
KALX
. Devis . iiiiiien., KDVS (CP)
Claremont .......... KSIC
LaConada .......... KUNF
LaSioers............ KSDA
- LomslLinds ........ KEMR
LongBesch ........ KLON
Los Altos Hills ...... %
Los Angeles KPFK'
........
. . KCET
Northridgs . Repe
Pasdocs .......... KICS
w ............ KIXE
.......... KUOR
Riverside .......... KR
. Secxamento ........ KERS
KVIE
Sen Bernardino ...... KVCR
KVCR
SessDiego .......... KEBS
Disgo
KsDS
Sen Francisco ........ KALW
Source:

..........

..........

........
----------
----------

..........

............
........
............

----------
----------

...........
--------
----------

............

..........

DISTRICT OF
COLUMBIA

........

........

..........

........

.............

............

............

------------

:

WABRE

#

........

..........

..........

............

............

............

----------

..........

----------

------------

..............

..........

..........

----------

..........

----------

----------

..........

ereasn s

..........

------------

........

----------

--------

............

..........

..........

........

............

..........
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Grionell .. .......... XDIC Amborst ...... vers WAMF
lowaCity .......... wsUl ' WFCR Ksoams City ......... K
MtV RRNL  Asdows v
N ........ KRKNL = ADOOWT .....c.00.
.............. KUl Boston ............ MBUR, m‘---------mm’l
Soux Center ........ KDCR  wERs = ‘fomtlookout .......
Waterdoo .......... KNws WGAH Rolla.............. MSH
_ St.Cmde ..., Kcc
o vosH 8. Louis KSLH
Hevedy ............ KWAR Cambridge .......... wras 0 Slows ...........

Source: NAEB 1969 Directory and Yearbook b
. of Educstional Brosdcasting
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NEW HAMPSHIRE

Berin ............. WEDB
Dutham ....... ...... WENH
WUNH
Bxeter ............. WPEA
Hanover............. WHED
Keene ............. WEKW
Littleton ........... WLED
NEW JERSEY
Glasboro .......... WGLS
Hackettstown . ........ WNTI
L S WHFH
Newark ....¢0...0000 WBGO
SouthOnange .......... wsou
Trenton . ............ WISR
NEW MEXICO
Albuquerque ........ KNME
KUNM
KANW
LasCruces .......... KRWG
Vegas .......... KEDP
Univesity Park . ..... KRWG
NEW YORK
Albany ............ WAMC
Binghamton ........ WHRW
Buffslo ............ *WBFO
Canton ............ WSLU
Central Square ... ... wCcso
Qinton ............ L
Elmira ............
Florl Park..........
Geneseo............ WGSU
Ithace e ool L WHCU
WHCU
mICB
Lake Konkovkoms WSHR
........ WVCR
NewYork .......... waal
wYe
WNYE
WNDT
. , WFUy
Oswego ............ WRVO
Rochester 202222 WiRo
WRUR
wXXI
Sdnm;dy ........ WMHT
Springville .......... WSPE
Syrscuse  .......... WAER
TOOY el WAER

Educstionsl Radio and Televisk

by Sute, City and Call Letur (Con't.)

NORTH CAROLINA

ille .......... WUNF
Chapef Hill . ......... WUNC
WUNC
Chalotte .......... WTVI
Columbia ..........
Concord ........... WUNG
Greensboro * ......... WUAG
Greenville ........... WWWS
HighPoint ........... WHPS
Linville ............. WUNE
Raleigh ............. WKNC
Winston Salem ....... WFDD
NORTH DAKOTA
Fago ............. KFME
KDSU
GandForks ......... KFiM
OHIO
Akron ............ . WAPS
WAUP
Athens ............. wWouUB
wOUB
WOUB
Berea ............. WBWC
Bowling Green ....... WBGU
WBGU
Cedarville ........... WMCDR
Cincinnati ........... WCET
wWeie
Cleveland ........... WBOE
WRUW
wviz
Columbus ........... wosu
WosU
WOSU
WCBE
........... WSLN
DoGraff ............. WDEQ
........... wDUB
Keat............... WKSU
........... .. WCMO
New Concord ......... WMCO
............. WGSF
........... .. WOBC
Oxford ........... .. WMUB
WMUB
d........... wUsSO
Struthers ........... WKTL
............. WGTE
Westerville . ........... WOBN
Wilberforce .......... wWCsU
Wooster . .......... ..
Yellow Springs ....... wyso
OKLAHOMA
.......... KCsC
Okishoma City ...... KOKH
KETA
KOKH
Stillwater .......... KOsy
.............. KWGS
KOED

Source: NAEB 1969 Directory and Yearbook
of Educational Broadcasting [

OREGON
Corvallis .......... KOAC
. KOAC
ugene . ...........
gene KWAX
KLCC
Klamath Falls . . ...... KTEC
.......... KBPS
KOAP
KOAP
KRRC
PENNSYLVANIA
" Allentown .......... WMUH
WLVT
Beaver Falls ........ WGEV
Easton




SOUTH DAKOTA VIRGINIA
Charlottesville . .
Chesapeake . .

KESD
KBHE
KNWC

Source:

of Educational Broadcesting
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PART B—ADDITIONAL STATEMENTS




STATEMENT OF WILLIAM G, HARLRY, PRESIDENT
HATIORAL ASSOCIATION OF EDUCATIONAL BROADCASTERS
COMITIEE ON FINANCE ‘&0 % UNITED STATES SENATE

H.R. 13270 ~ Beptember 9, 1969

I sm William G. Harley, President of the National Association of
Educstional Broadcasters. NAEB is the professional association of
institutions and individuals engaged iln educational radio and tele-
vision broadcasting in the United States, Its mesbership consists
of organisations which operate 175 educational xadio stations, some
180 educational television stations, and over 100 non-brxosdcast
iustructional communications systems; and some three thousand
md‘tvtdul producers, teachers, writers, divectors, students, scrtists,
engineers and others who are iuvolved in various phases of educational
radio and television throughout every part of the country.

Bducational broadcasting stations sre licensed by the Federal
Commynications Commission only to nonprofit educational orgsnizations
upon 8 showing that the stetions "will be used primarily to serve the
educational needs of the community; for the advancement of educational
programs; and to furnich a nonprofit and noncormrcisl television
broasdcast service.” (FCC Rules snd Regulstions, section 73.621), The
stations now operating are licensed to local achool boards or systoms,
to public and private colleges and universities, to agencies of state
government, md to private noneprofit corporations organized locally
for the purpose of engaging in educational brosdcasting. Such licensees,
including such private corporations ss well ss such pubue agencias,

are all exempt from Federal income tax under ssction 501(c)(3) of the
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Internal Revenue Code, and contributions to them are deductible as
charitable contributions under section 170 of the Code. In addition,
some thirty of the states are planning or already opersting cuthe
educstional television networks, and there are cooperative regional
networks in the Northeast, the South, the Midwest, the Great Plajns
states, the Rocky Mountsin region, and the Pacific Coast. Most of the
stations are affiliated with one or more of the independent program
services vhich make available programs of national scope and interest;
these national progrem services, like the stations, sre tax-exempt
orgsnizations. By enacting the Public Broadcasting Act of 1967,
the Congress created & private nonprofit Corporation for Public
Broadcasting to assume responsibility for the nationwide progress
of all of the system, finding that "it is in the puolic fnterest
to encourage the growth and development of noncommercial educational
radio and television broadcasting, including the use of such media
for instructional purposes." (Communications Act of 1934 as asmendod,
section 396(a)(1).)

Our members produce and broadcast programs to serve a wide
range of public needs and interests. The typical educational
television station develops and broadcasts progr-i of forwmal
instruction snd enrichment for children i{n the classrooms,
and for children viewing at home before or after shcool hours,
or who have not yet reached school age. Public and parochisl
school systems throughout the country constitute a major
scgment of the cducationsl telcvision audienco. For the

adult audicnce, stations concentrate on inforwmal
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education: vocational training and rehabilitation for the dis-
advantaged, and continuing education for the professions, for exsmple.
For the gemeral public, there are programs for the developwut of new

' skills and intcrests, for the discussion of important local, regional
or national issues, for the reflection of America's cultural heritage,
and for other kinds of community service of every variety. The typical
station broadcasts six to seven days a week, averaging over 56 hours

of programming weekly. Slightly more than half of this is general
sudience or "public' television progrsuming - public affairs progrems.
Guch as new programs, documentaries, panel discussions, political
debates, and interviews), performing arts progrems, children's programs,
eud others. The remaining time is allocated to '"instructionsl" broad-
casts during school hours. The stations themselves produce much of
their {nstructional programming, snd general audience programaing of
primerily local interest; but the majority of their genmeral sudfence
programming comes from one of the national progrem services, from

the state or regional networks, from program exchange srrangements
vith their li..ﬂ:er stations, or from other outside sources.

During fisczl year 1967, state snd local govermments and state
universities provided about 50% of the funds for el cational tele-
vision stations. Private philanthropy - foundations, businesses,
trade unions, and fndividual viewer contributions - provided about
30%. Ten per cent came from the Federal Government, primarily in
grants under the authority of the Educational Television facilities
Act of 1962, and 10% ceme from other sources. Most of the state

networks are supported entirely by funds from state govermment, and
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the regional networks are supported by the stations; the production of
programns for national distribution, however, a keystone of the entire
system, depends almost entirely on private philanthropy for its support.
Because of their chronically limited resources, the stations alome would
be nowhere near able to sustain the production of national programe of
quality and excellence for their common benefit were it not for the
assistance of the private foundatiouns,

RAEB and its members are concerned about the effect which H.R. 13270
might have on their ability to continue to provide this service to the
public., We are concerned that the bill could have & seriocusly inhibiting
effect on the stations' ability to provide their present program service,
aud on the ability of private philantkropy to continue to support
educationsl broadcasting sctivities, We do not believe that educational
stations, either those operated by schools or state governments or by
nouprofit corporations, have been guilty of any of the abuses which this
legislation seeks to cure, Nor do we believe that any new lejislation
is necessary to prevent abuse by educationsl statioms: they are aslready
subject to an smple body of regulation under the Communications Act, as
well as the Internal Revenue Code. But we fear that, becausge of the
breadth of its u'nguuc directed at real abuses, H.R, 13270 could have
unforeseen and unintended coﬁuquncu deleterious to the future of
educational broadcasting.

He submit that such a result would constitute a sharp departure
from the consistent public policy in support of the development of
educational broadcasting. State snd local government have traditionslly

been the major source of financial support for educational TV and radio
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stations. At the Federal level, the Federal Communications Com-
mission hes reserved 632 tel&ilim channels expressly for non-
commercial, educationsl use, and has made similar ressrvation of M
radio channels. The Mational Defeuse Education Ac* of 1938 provided
funds for research into the uses of the broadcast medis for educational
purposes. The All-Chaunel Receiver Act of 1962 promoted the develop-
ment of television tunsrs capable of receiving the ultra-high-frequency
(UEP) chanmels on which most educetional stations now broasdcast. The
Educational Television Facilities Act of 1962 initiated a program of
Yederal matching grants for improvement of the facilities of existiog
stations, and for comstruction of new stations., The Bigher Bducation
Act of 1965 provided funds for the purchase of television equipment by
colleges and universities. ‘The Public Brosdcasting Act of 1967 extended
the provisions of the 1962 Pacilities Act, wmade that progrem applicable
to radio &s well a9 television stations, and established the Corporstion
for Public Broadcasting to promote the growth and development of public
broadcast progrsmming -~u those vtatiors, The 1968 platforms of the

two national political parties reaffirmed their support for the develop-
ment of educational broadcasting. In the 91st Congress, the Senste has
passed and the Bouse of Representatives is soon to consider a bill,

the Public Brosdcasting Amendments of 1969, to authorize continuation
of the facilities grant program, and to authorize a further Federal

grant to the Corporation for Public Broadcasting. ‘
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Subuctiotlu (®) (1) and (b)(2) of the proposed Section 4945 of
H.R. 13270 would represent a major impediment to this activity. First,
a prudent station manager or program producer would avoid meking
expenditures for public affairs programs (such as documentaries, panel
discussions, news programs, political debates, and interviews) for fesr
that such expenditures might constitute '"taxsble expenditures under
either subsection (b)fl) or (b)(2) of the propossd Section 4945,
Bscond, prudent foundstion mansgers would also interpret this sectivn
as prohibiting them from making grants that might ultimately be used
for such programs. We certainly do not quarrel with the position that
expenditures by private exempt organizations for the purpose of
influencing public opinion should be taxsble expenditures. However,
expenditures for public affairs programs carried over noncommercial
educational broadcast stations are not, we axe sure, intended to come
under the langusge a3 it appears in proposed Section 4945, Nevertheless,
the possible application of this section to public affairs programming,
even if {t is not intended to apply to such programs, would have a
chilling effect on the willingness of educational broadcasters, produc-
tion centers, and grant-making foundstions to risk the penalties
provided in Section 4945, The evila that Subsections (b)(1l) and (b)(2)
of Section 4945 are designed to guard againat are already precluded
in the case of edvcationsl broadcasting by the stringent controls imposed
by Congress and enforced by the Federal Communications Commission, A
quelifying smendment to the proposed Section 4945, as suggested by
Mr, Macy for the Corporation for Public Brecadcasting, would solve this

potentisl problem and allow educational broadcasting to carry out one
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of {ts primary duties, which is to present public affairs programs to
the public,

We support, therefore, the following amendment to Section 4945:

(s) PUBLIC BROADCASTING -

Subsectjons (b)(1) and (b)(2) shall not apply to amounts paid

or incuxred for the production or distribution of public affatrs

programs which are broadcast over noncommarcisl educationsl

broadcest stations as defined in Section 397 (7) of the

Communications Act of 1934, as smended (81 Stat. 368; 47 U,.8.C,

397 (D).

We are further concerned that H.R, 13270 would, in other ways,
create considerable uncertainty for scme of our stations, In particular,
the definition of "private foundation'- as stated in the proposed
Section 509 gives us concerun.

Most of the 1835 stations on the air sre financed snd operated by,
and are integral parts of, public instrumentalities., These stations
clearly meet one or more of the tests conteined in Section 509 and,
therefore, are not private foundstions within the mesning of H.R. 13270.
There are 38 other public television stations, however, operating as
nooprofit community stations. The status of these 38 stations cammot
reliably be determined under the language of Section 509, The
ambiguity of the various "support" tests of this cictlou adait to
several ways of deternining if the station qualifies, either under
Section 509(a) (1) or Section 509(a)(2). One of the key prodblems is
vhether, for purposes of bhoth these paragraphs, revenue received by
the station from services rendered to achool systems is to be counted
as support revenue and as contributing to the one~third of revenue

from exempt sources, whether it is to be counted in neither category,
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or vhether it is to be counted in oue category but not the other. We
think under Section 509(a)(l), and wore particularly Section 170(b)(1)(B)(vi),
that revenues from school systems should not be excluded from the definition
of "support from a govermmental unit" and, hence, that stations deriving
sore than one-third of their support from such svurces should be treated
as "public foundations' under these provisions. See Regulstions Section
1.170-2(b) (5) (11) (c) (1). Purthermore, we believe it clear, in proposed
Section 509(a)(2), that an exempt orgsuization which provides services
for a fes in furtherance of its exempt purpose (which is not en
unrelsted trade or business) to sny organization described in Section
170(b) (1) (B) will be deemed not to be a private fouudation if the gross
receipts from such sorvices are normally wore than one third of its
support. This determination is based on our belief that receipts from
such exsempt organizations which are in excess of 1% of the sexvicing
organization's support are not excluded from the numerator of this
fraction, However, we think these readings of the statute are not
entirely free from doubt and wa would hope that your Committee Report,
at lesst, will make it clear that, for purposes of Section 509(a)(1),
revenues from school systems are not excluded from the category of
"support from a governmental unit”" and that, for purposes of Section
509(a)(2), receipts from any person in sny taxable yeer that are to

be excluded from the numerator of the fraction because they are more
than 1% of the support of such orgsnization for one year, do not include
receipts from orgsnizations described in Section 170(b)(1)(B).
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If a public television station were found not to qualify as & public
foundation undex the definfitions fn proposed Section 509, serious problems
would be presented. Particularly, if the foregoing recoomended smendment
to Section 4943 is not adopted, thoss of our stations which are trested
as privete foundatfons would, as we have indicated, be inhibited from
presenting public affsirs progrsms. In any event, those stations which
must depend on the "public support™ test to qualify as "public
foundations” will be faced with great uncertainties from year to year
and, in addition, uncertsinties as to whether they constitute private
"operating foundations' as dlntlncé .trou pri\u& "non-opsrating
foundations." Soma of our u'n'tionl are currently seeking endowment
funds to be used to support .t.heir educational program. The growth of
such funds may well cause these stations to be treated as '"non-operating
foundations." As such, they would possibly be presented with a sericis
impediment to carrying out their educatiomel program, due to inability
to receive private t.ou‘mlatlon grants.

These uncertainties seem unwarranted., All our stations perform
identical educational functions, all are subject to the seme federal
controls with respect to programming and, we submit, should be treatad
alike for federal income Lax purposaes,

He suggest, therefore, that the exclusions from the definition of
"prlv_uc foundation" found in Section 509 contain, as an additionel
category, "a noncommercisl educational broadcsst station as defined
in Section 397 (7) of the Communications Act of 1934, as smended
(81 Stat. 368; 47 U.8.C. 397 (7):"
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In the event the Congress does not rectify this problem by defining
all educstional broadcasting stations as “public foundations,” the
possible categorization of some of our stations as "private foundations"
would result in certain plttténllt problems that cught to be resolved
on their own merits.

Pirst, the proposed Section 4941 of the Bill would prohibit "self
dealing' between private foundations and contributors thereto, such s
private foundations making grants to our educational broadcasting statioms.
This prohibition is, we believe, reasonably designed to mske sure that
sums donated for cheritable purposes are not divertad for the private
interests of private parties. However, no such diversion can occur
vhere the "'self dealing" is between two orgsanizations each of which is
exempt under Section 501(c)(3). '

Let me give you sn exsmple, A foundation such as Nationsl
Educational Television and Radio Conter, (NET) renders substantial
urvtc.n for a small fce to our stations by producing educational
programs for national distribution. 1In addition, NET may make grants
to our stations to produce such educational programs and, indeed, it
is not incounceivable :hat some of our institutions may make graants to
NET. 1In such cases our respective exewpt organizations might technically
be liabie for the sanctions against ‘‘self desling". Accordingly, we
believe that, for purposes of the ''self desling" provisions of proposed
Section 4941, the term "substantial contributor™ in proposed Section
507(b) (2) should be smendad to exclude an orgsnizstion vhich is itself
oxempt from tax under Section 501(c) (3) of the Code, regardless of

whether it is a "public" or “private" foundation.
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Second, we suggest that the opportunity for san exempt orgsmization
to provide services in furtherance of its exempt purpose to other
exempt orgenizations, without being subject to the 1% limitationm,
should include not only organizations described in Section 170(b) (1) (B)
but also “"operating foundstions'' as described in Section 4942(3)) (3).

In our case, NET and other foundations provide services to our
broadcasting stations., As I have noted, many of these, such as
stations uiutl.lncd by states, municipalities, or public school systems,
are "public foundations'" described in Section 170(b)(1)(B), Others,
performing identicsl educational and community functions, are "private
foundations", albeit possibly "operating foundations, if, in one yesr
or snother, as private nonprofit community organizations, they are not
able to meet the 'public support tests contained in Sections 509(s)(1)
of (2). It would be unfair to inhibit the capacity of an educationsl
organization to prawide educational services to operating foundations
by imposing the 1% limitation on the sexvices provided to those
organizations, Therefore, we suggest that tho' last two lines of
proposed Section 509(a)(2)(A) (lines 1 and 2 of page 16 of the Bill)

might be smended to read "suy oxganization described in Section

170(b) (1) (B) or an 'operating foundation' described in Sectiom 4942(3)(3)."

A further ambiguity {s contsined in Section 4942 of the Bill,
imposing & tax on failure by a private foundation to distribute income.
It is found in the proposed definitions of '"qualifying distributions"
and "opersting foundations". In substance, this section would impose @
tax on certain undistributed income of private foundations as determined

after the foundstion has made "“qualifying distributions",
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"Qualifying distributions" are, of course, swouunts paid out for
charitable purposes during the foundation's taxable year or luccudiu
. taxable year and include payments made to "operating foundations', The
definition of aun "“operating foundation", as contained in proposed
Section 4942(3)(3) (A) and (B) (1), includes those foundations which spend
substantially all of their income and devote substentially mbre than
half their sssets directly to charitable activities. A grant msking
foundation is included in this definitiom of “mperating foundation"
under Section 4942(3) (3)(B)(11), where it derives substuntislly sll of
its support from five or more unrelated exempt foundatioms. Such grants
when received by an "op'enttus foundation" not only constitute a
‘'qualifying distribution' to the psyor foundation byt also become a part
of the corpus of the recipient, without being subject to further pay out
requirements.

In some 1nlhncu, as the Ways and Mesns Committee noted in its
co-um' Report, @ grent msking foundation possesses expertise in
cuui;n aveas vhich permits it to make the most ctfcctlyc use of a
grent.  In such a case, a foundation such as NET and similar foundations
may typically receive grants for immediste expenditure within aress
such as educational broadcasting from a wore general grant making
private foundation. However, the former specialized grant meking
foundation will qualify as an 'operating foundativn' only if, under
Section 49462(§) (3) (A) and (B)(1), in addition to expending substantially
all its income for charitable purposes, it is also deemed to devote
"gubstantially more than half" of its assets dixectly for charitable
purposes,

We do not believe that Congress intended that the cash assets

(possibly invested in short term securities) to be expended during the
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year--and which are in fact evxpended during the year or succeeding year--
should be deemed to be assets not ''devoted directly" to charitable
purposes, If read in this fashion, an anomalous situstion is created
wherety a grant meking foundation is entitled to make “qualifying
distributions" directly for cheritable purposes during the course of

two years, but may not utilize a specialized grant making foundationm

to make the same payment within the same period of time,

Accordingly, we suggest that langusge be inserted in the Committee
Report to make it clear that where contributions are made by a private
foundation to a second private foundation to be expended directly for
charitable purposes by the latter within the taxable year, or
succeeding taxsble year, of the payee foundation, the expenditure by

the latter will satisfy the “assets" test under Sectiom 4942(3j)(3)(B)(1).



Statement by Bernard Berelson, President of
the P uﬁfion Council suBmItEea to the

enate ce Committee connectlon with
earings on H.R. 13270, September 9, IUcS

Anyone who gives even cursory attention to public
affairs these days cannot fail to know that thes population
problem is high on the world's agenda. In recent years,
there has been a remarkable increase of awareness that undue
population growth is threatening the quality of human life
throughout the world, and particularly in the developing
countries that are atruggling to emerge intc the modern era.

In the last few years, this awareness has been signaled dy

the development of population efforts in the United KRations,

the expansion of USAID programs into this rieid, the issuance

of the World Leaders' Statements signed by thirty heads of state
from all parts of the world, and, most recently, the first
Presidential message on population ever submitted to the United
States Congress. In short, the problem is great and conse-
quential, and efforts are now being made to do something about it.

That is where the Population Council comes in. The
Population Council was established in November 1952 "to stimulate,
encourage, promote, conduct, and support significant activities
in the broad field of population.” We sesk to .advmce and apply
knowledge in this field by fostering reaearch, training, and
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technical assistance in the social and bilo-medical sciences.
The Council enjoys a highly respected and central position

for its professional work on this problem around the world.

We are a leading clearinghouse of scientific information;

we have advisory technical personnel resident in 15 developing
countries; we have administered a major fellowhip program in
this fleld over the years, with over 600 recipients; our Bio-
Medical Division conducts a basic scientific program to advance
contraceptives technology, the major effort in the publie
sector and perhaps otherwise; we have on our staff what is probably
the broadest range of scientific and professional expertees
devoted to population matters in a single organization, across
the whole range of relevant disciplines from demography and
economics through public health administration and health
education, all the way to reproductive physiology and
obstetrics/gynecology.

‘* The Council exists through the suéport of interested
donors--foundations, individual contribvutors, and the Federal
government itself., We consider it a double tribute, to the
problem and to our own work, that this organization sustains
an annual budget recently increased to the $11-12 million level,
almost completely from such outside support.

In view of the seriousness of the problem and the

growing recognition that actions must and can be taken to
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alleviate its consequences, I sincerely believe that if the
Population Council did not exist :11: would have to be invented.
Hence the implications of the 8111 for this organization are
serious indeed.

If H,R, 13270 were enacted into law in its present
form it would have a disasterous effect upon the Population
Council--an effect that we believe is entirely inadvertent.

The reason is that under the Billl'c present language the Council
does not qualify ss a "private operating foundation". We do
receive significant support‘fronlt five or more independent
exempt organizations but not "substantially all" our support
since we also receive substantial qonttibutiona from two

other sources-~individual contributors and the Federal govern-
ment, chiefly AID. If these latter two sources are not subsuned
under the term "the general public’, és appears {0 be the case,
then the Council is not a "private operating foundation” and
hence is excluded from rece;ving "qualifying distributions"
from the majJor foundations which have generously supported

us in the past. ' '

It 18 hard to understand ﬁhat useful social purpose
is served by this arbitrary exclusion, or indeed to beliesve
it was intended particularly in view of the clear recognition
in the House Committee Report of the value of "Special-purpose

foundations, such as learned socisties, association of libraries,
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and organizations which have developed an expertees in certain
substantive areas and which provide for the independent grmting.
of funds and direction of research in those specialized substantive

ereas.”" (page 42). There is no question of "noarding", since
we promptly expend our funds for our exempt purposes and have
even run a deficit last year wnd this year.

Accordingly, we seek relesse from this danger to
the viability of our organization. I respectfully append two
suggestions for such reléase. One would allow us to include
governmental funds p.nd large individual contributions in the
"support teat" of the definition of "private operating founda-
tion." The other suggestion is to have the term "qualifying
diatribﬁtion“ include any amount paid to a private foundation
.which expends contridbutions received by it tllithin one year.

We cannot believé that, in view of the expressed
policy of this government with reapecp to the great problems
of population growth, it is sound pudlic policy to penalize a .
sclentific, technical, and professional organization such as
the Population Council--an ormization more needed now than
ever to work on this problem--by arbitrarily removing it from
sources of funds that have enabled it to make major contributions
in the fleld of population.



91st Congreas Suggestion No. 1
First Session

H.R, 13270 IN THE SENATE
OF THE UNITED STATES
SEPTEMBER 1969

Ordered to 116 on the ﬁable
and to be printed

AMENDMENTS

Intended to be proposed by Mr. to o

H.R, 13270, an Act to reform the income tax laws, viz:

On Page 34, strike ou% the words on lines 8 through '
16 and insert: ! |

"(11) Substantially all of the support (other than
gross investment income as defined in section 506(b)(2)) of
which is normally recelved from a governméntal unit referred
to in section 170(c)(1), or 5 or more persons except exempt
organizations described in section 4946(a)(1)(H) with respect
to each other or the recipient foundation, and not more than
25 percent of the support of which is norpally received from

any one such person.”

ADNT. NO,

————— ey
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9lst Congress , Suggestion No. 2
First Session -

H.R. 13270 IN THE SENATE
OF THE UNITED STATES
SEPTEMBER 1969

Ordered to lie on the table
and to be printed :

AMENDMENTS

Intended to be proposed by Mr, - to

H.R. 13270, an Act to reform the income tax laws viz:

" On page 30, on line 15 strike out the word "or",

and on line 19 strike out the.period and inaert:
© " or ' . R '

(C) Any amount paid out to a priv&te foundation or
an organization which woulq be a private foundution ir it
were a domestic organization, if such private roundatioh or
organization pays out such amount to accémpliah one or more
purposes described in section 170(c)(2)(B) within one year of

the:gégeipp‘or such amount."”

340

33-758 O-69 pt. 2—22



