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TAXATION OF INTERSTATE CARRIERS AND EMPLOYEES

THURSDA'Y, AUGUST 22, 1935

UNITED STATES SENATE,
CommiTTeEE ON FINANCE,
Washington, D. C.

The committee met, pursuant to call, at 10:30 a. m., in the com-
mittee room, Hon. Pat Harrison prosiding

Present: Senators Harrison (chairman), George, Walsh, Barkley,
Connally, Gore, Costigan, Bailey, Byrd, Lonergan, Gerry, La Follette,
Metealf, Capper.

The committee had before it for consideration S. 3150, which is as

follows:
[&, 3150, 74th Cong., 18t sess.]

A BILL Tolevy an excise tax upon earriers and an income tax upon their employees, and for cther purpioses

Be it enacted by the Sen«t~ and Iouse of Representatives of the United States of
America in Congress assemb’d,

DEFINITIONS

Secrion 1. That is used in this Act—

(a) The term “carrier” includes any express company, sleeping-car company,
freight-forwarding company, private-car line, or carrier by railroad, subject to
the Interstate Commeree Act, and any company which may be direetly or indi-
rectly owned or controlled by or undercommon control with any such carrier by
railroad and which operat s any cquipment or facili'i s or performs any service
(other than trucking servicee), in conneetibn with the transportation of passengers
or property by railroad, or the receipt, delivery, elevation, transfer in transit,
refrigeration or icing, storage, or handling of property transported by railroad,
and any receiver, trustee, or other individual or body, judicial or otherwise, when
in the possession of and operating the business of any such “carrier.”’

(b) The term “employee’ means (1) each person who at or after the enact-
ment hereof is in the serviee of a carrier, and (2) cach officer or other official
representative of an “employee organization” (herein ealled “representative’),
who before or after the effective date has performed service for a corrier, who is
duly designated and authorized to represent employees under and in accordance
with the Railway Labor Aect, and who, during or immediately following employ-
ment by a carrier, was or is engaged in such representative service in behalf «f such
employces.

¢) A person shall he deemed to be in the service of a earrier whenever he may
be subject to its continuing authority to supervise and direet the manner of
rendition of his service, for which serviee hie reecives compensation.

() The term “compensation” means any form of money remuneration for
active service, reccived by an employee from a carrier, ineluding salaries and
commissions, but shall not include free transportation nor any payment received
on account of sickness, disability, or other form of personal relief,

(¢) The term “effective date” means the Ist day of the second calendar
month after the enaetment of this Act,

(f) The term “enactinent’ means the date on which this Act may be approved
by the President or be finally passed.
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2 TAXATION OF INTERSTATE CARRIERS AND EMPLOYEES

INCOME TAX ON EMPLOYEES

Sec. 2. In addition to other taxes, there shall be levied, collected, and paid
upon the income of every employee 2 per centum of the compensation of such
employee (except a representative), not in exeess of $300 per month, received by
him after the cffective date.

DEDUCTION OF TAX FROM WAGES

Sec. 3. (a) The tax imposed by section 2 of this Act shall be collected by the
employer of the taxpayer, by deducting the amount of the tax from the compen-
sation of the employee as and when paid.  Every employer required so to deduct
the tax is hereby made liable for the payment of such tax and is hereby indemnified
against the claims and demands of any person for the amount of any such pay-
ment made by such employer.

(b) If more or less than the correet amount of tax imposed by section 2 is paid
with respeet to any compensation payment, then, under regulations made under
this Act by the Commissioner of Internal Revenue, proper adjustiments, with
respect both to the tax and the amount to be dedueted, shall be made, without
interest, in conneetion with subsequent wage payments to the same employece
by the same employer.

EXCISE TAX ON CARRIERS

Sec. 4. In addition to other tases, every carrier shall pay an excise tax of 4 per
centum of the compensation not in excess of $300 per month paid by it to its
employees alter the effective date.

ADJUSTMENT OFF TAX

Sec. b, T more or less than the correet amonnt of the tux imposed by section
4 s paid, with respeet to any compensation payment, then, under regulations
made by the Commissioner of Tnternal Revenue, proper adjustments with respeet
to the tax shall be made in conneetion with subsequent exeise tax payments iade
by the eame employer,
REFUNDS AND DEFICIENCIES

Skc. 6. If more or less than the correet amount of the tax imposed by seetions
2 or 4 of this Act is pmd or deducted with respeet to any compensation payment
and the overpayment or underpayment of the tax cannot be adjusted under
secetions 3 or 5, the amount of the dverpaymert shall be refunded, or the amount
of the underpanyment shall be colleeted in sueh manner and at sueh times (subject
to the statute of limitations properly applicanie thereto) as may be preseribed by
regulatious under this Act as made by the Commissioner of Interoal Revenue.

INCOME TAX ON EMPLOYEES’

REPRESENTATIVE

Sec. 7. To addition to other taxes, there shall be levied, colleeted, and paid
upon the compeusation of cach employees’ representative reecived by such rep-
resentative, an income tax of 6 per centun annually upon that portion of the
compensation of such cmployees’ representative not i exeess of %300 per month,
The compensation of a representative for the purpose of ascertaining the tax
thercon shall be determined aceording to such rules and regulations as the Come-
missioner of Interaal Revenue shall deem just and reasovable and as near as
may be shall be Lhe same compensation as il the represcatative wore still in the
employ of the Jast forer carrier.

COLLECTION AND PAYMENT OF TAXES

Sres 8 (a) The taxes imposed by this Act shall be colleeted by the Commis-
stoner of 1nternal Revenue and shall be paid into the Treasury of the United States
as internal revenue receipts. I the taxes are not paid when due, there shall
be added as part of the tax (except in the ecaxe of adjnstments made in accord
with the provisions of this Act) interest at the rate of 1 per centumn per month,
or for any part of a month, from the date the tax beeame due until paid.

(b) Such faxes shall be colleeted and paid quarterly in such manner and
under such conditions not inconsistent with thixz Acet as may be prescribed by
the Commissioner of Internal Revenue, the first payment to become due on the
Ist day of October 1035,
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(c¢) All provisions of law, including penalties, applicable with respect to any
tax imposed by section 600 or section 800 of the Igcvenuc Act of 1926, and the
provisions of section 607 of the Revenue Act of 1934, insofar as applicable and
not inconsistent with the provisions of this Act, shall be applicable with respect
to the taxes imposed by this Act.

(d) In the payment of any tax under this Act a fractional part of a cent shall
be disregarded unless it amounts to one-half cent or more, in which case it shall
be increased to 1 cent.

COURT JURISDICTION

Sec. 9. The several District Courts of the United States and the Supreme
Court of the District of Columbia, respectively, shall have jurisdiction to enter-
tain an application and to grant appropriate relief in the following cases which
may arise under the provisions of this Act:

(n) An application by the Commissioner of Internal Revenue to compel an
cmployee or other person residing within the jurisdiction of said court or a carrier
subject to service of process within said jurisdiction to comply with any obliga-
:Ii(;nsAintlposcd on said employce, other person, or carrier under the provisions of

his Act,

(b) The jurisdiction herein specifically conferred upon the said Federal courts
shall not he held exclusive of any jurisdiction otherwise possessed by said courts
to entertain actions at law or suits in equity in aid of the enforcement of rights or
obligations arising under the provisions of this Act.

PENALTIES

Skc. 10, Any person or any carrier which shall willfully fail or refuse to make
any report in accordance with this Act required by the Commissioner of Internal
Revenue in the administration of this Act, or which shall knowingly make any
false or fraudulent statement or report in response to any report or statement
required by this Act, shall be punished on convicetion by a fine of not less than
$100 nor more than $10,000.

SEPARABILITY

Src. 11, If any provision of this Aet, or the application thereof to any person
or cirumstance, is held invalid, the remainder of the Act, and the application of
such provision to other persons or circumstances shall not be affected thereby.

The Cuarman. The committee will be in order. Is Altmeyer,
Mr, Latimer, or Mr, Eddy present?

Mr. Eppy. This is Mr. Eddy. I did not know that I was to
testify.

The Cuammman. The committee would like to find out something
about this legislation and get the views of those gentlemen who have
been working on this legislation.  Would you prefer to wait for Mr.
Altmeyer? . ) .

Mr, Eppy, Probably Mr. Latimer would testify the same thing I
would.

The CuarmMan. You would prefer to wait for Mr. Latimer?

Mr. Eppy. Yes. .

The CuairmaN, Who is there here who desires to make a state-
ment?

Mr., Sura. I would like to make a short statement, Mr. Cheirman.,

The Cuamman, Give the reporter your full name and your position.

STATEMENT OF TIMOTHY SHEA OF CLEVELAND, OHIO, CHAIR-
MAN OF THE LEGISLATIVE COMMITTEE RAILWAY LABOR
EXECUTIVES ASSOCIATION

Mr. Suga. Mr. Chairman, and members of the committee, the
Railway Executives Association comprises 21 standard railroad fabor
organizations, representing approximately 1,000,000 railroad workers,
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bave unanimously approved the bill before you, S. 3150, and the
employees of the railroads of the United States represented by these
organizations are willing to pay the taxes imposed upon them under
this bill,

We have with us today Judge Krauthoff, who drafted this bill
before it was introduced in the Senate and the House of Representa-
tives, and I would like to call on Judge Krauthofl to make a statement
of the matters involved in this bill.

The Cuarman. All right, Judge, we will hear you.

STATEMENT OF EDWIN A. KRAUTHOFF, COUNSEL FOR THE
RAILWAY LABOR EXECUTIVES ASSOCIATION

Mr. Kravrhorr, May it please the committee, in the year 1934
the Senate of the United States by unanimous vote established a rail-
road retirement system under which employees were to be paid an-
nuities, the maximum being $120 per month, and under which the
railroads of the country were to be taxed 4 percent on their wage
schedules and the employees were to be taxed 2 percent on their
wages, no wages to be computed in excess of $300 per month.

The Cnairman. Why was the 4 and the 2 percent arrived at?

Mr. Kravrnorr, It was estimated by the experts that the 4 and
the 2 percent would pay the annuities that would be payable under
the bill.

The CuairMaN, Why was 4 percent put on the railroads and 2 per-
cent on the employees, instead of 3 percent and 3 percent? 1 want to
try to get all of the facts.

Mr. Kravraorr. The theory of the imposition, I suppose, was that
it was to the interests of the carrviers to promote most of the older
groups and take them off the pay roll, so that they could stimulate
promotion of the younger men who were thought to he move eflicient
and thought to be able to render a greater degree of service for the
salary they would receive.

1 was not connected with the legislation and am only speaking from
hearsay.

The Cuairman, The reason T asked you is that we have just passed
the social security bill in which we put it equally on the employer
and employee.

Mr. Kravruorr. According to my understanding from those who
are acquainted with the situation, it was thought that it was of

reater interest to the carrier to stimulate promotion for this reason:

he railroad industry is peculiarly organized, there is a fixed rule of
seniority, and by taking ofl the older men and putting them on the
annuity list it promoted everybody along the line and gave the
railroads the younger class of employees, who were thought to be more
efficient and thought to be able to render a better degree of service for
the salary they were receiving.  In other words, a railroad employee
40 years old is supposed to be more profitable to the carrier than one
50 years old,  That was the theory as 1 understand it, upon which the
tax rate under the act of 1934 started at the {lat rate of 4 percent on
the carriers and 2 percent on the employees.  The Retiremeut Bonrd
created by that net was authorized to inerease the tax if such increase
was found necessary.
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The.bill of 1 year ago was passed undor the interstate commerce
clause of the Constitution, and the United States Supreme Court,
in o cnse in which the constitutionulity of the act was attacked, by
a voto of 5 to 4, ruled that the power of Congress to regulate inter-
state commerce did not include the power to pay an annuity to a
man aftor he was rotired from interstate commerce nnd levy a tax
for tho direct purpose of puying that annuity,

There was u great deal of discussion in the opinion about the fifth
amendment to the Constitution and questions of reasonablencss but
that is not vital now,

The Supreme Court came to the ultimate point and said Congross
did not have the power, under the power to regulate commeree, to
establish an annuity system for rotired employees,  So, then, being
confronted with that situation the Railway Labor Kxeeutives Assos
ciation, following the pattern sot out in the Social Security Act, and
in the processing tax, and the Guffey coal bill, and other illustrative
precedents, aro presenting to this committee a bill thet i3 ossontinlly
different from any of these taxing bills that have been the subject
of so much controversy,

In the first place, under 8. 3150 no question of delegated power
arisos,

"Thore is no provision in the bill which makes taxntion based upon
the diseretion or finding of fucts by any executive officor.

It is a flot rato of 4 porcont on the eartior and 2 percent on tho
employee, lised by Congress, 1t eannot be changed oxcopt by an
act of Clongross,

Jongress has the power next week, if it passes this bill, to change the
tax rate,

Thero are two bills pending, and it is impossible to speak of one of
these bills without speaking of the other, Our theory is that they
are not connected in the sense that they are inseparable and a part of
each other. One bill may be passed and operate, and the other bill
may be passed and operate, without regard to whether or not the other
bill has passed.

But as o practical proposition when you are confronted as you were
on Monday, I believe it was, with the quostion of establishing the
annuity system, you were necessarily faced with the like proposition,
where is the money to come from.

The annuity system was established on the theory: Employees
who had reached 65 years were entitled to a certain annuity; men
who had served 30 years but had not attained the age of 65 years,
wore entitled to retire and draw an annuity when they became 65
years of age or sooner if they were willing to reduce the amount of the
annuity. Employees who "had served for 80 years but who were
retircid on account of injury or discase, were also entitled to an
annuity, '

’I‘hez comes the taxing bill. The taxing bill has started with a tax
of 4 percent on the wages Paid by ali interstate cartiers, and o tax of
2 percent on the wages of every employer of an interstate carrier,
without regard to the fact whether the employee is himself engaged in
interstate commerece, the carrier to collect the taxes and pay it to the
Government quarterly, and no tax to be charged on that part of &
salary over $300 a month,
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In that way we hope, through the exercise of the taxing pgwer, to
raise enough money to pay more than the annuities that are to be paid.
This matter has now been heard three times, twice in the House and
once by a Senate committee, and the experts all agree that the tax
of 6 percent will protect the Government against any loss for at least
10 years to come.

The Cuairman. How about after 10 years?

Mr, Kravrnorr, At the end of 10 years the experts estimate that
in order to keep the Government on a level basis the rate would then
have to be raised to 10 percent, and from there on the rate may go
up to 15 percent, and the argument we have been having before the

ouse committee, and likely the question that will attract the most
attention here, is the question whether you should now undertake to
set up a flat rate of taxation which will carry this enterprise for all
time to come or whether you will say for the next 10 years you will go
along at this 6 percent, then 10 years from now meet the problems
in the light as they may present themselves.

The conclusion that arises from this is that some of those who dis-
cussed the situation think the Governmient is going into the insurance
business, and the Government is making some sort of contract b
which the Government is agreeing to pay them this annuity for all
time to come, and in the same way the Government making that con-
tract ought to make its word good.

But, fundamentally, we have to question that, and we have an en-
tirely different conception of this. I wrote the two bills, so I am
privileged to tell of the legal theory on which 1 hope to sustain them
in the Supreme Court of the United States.

You noticed I said “hoped to sustain.” I am not one of those
sufficiently bold these days as to intimate what the Supreme Court
may or may not do.

The CuaemaN, Have you any reasonable doubt as to the consti-
tutionality of the law?

Mr. Kravrnorr, Individually, no.

Senator ConnarLLy. Well, oflicinlly or otherwise, have you?

Mr. Kravrnorr. Individually, 1 think it is constitutional, but if
you are going to ask me what the Supreme Court of the United States
will say, I do not want to give my opinion on that.

Senator CosxnaLny. Nobody is asking you that. The reason I
asked you the question was, in answer to Senator Harrison you said,
indivi(ﬂmlly you did not think there was any question, so I wondered
in what other capacity you wanted to give your opinion.

Mr. Kravrnorr, Isaid individually I thought it was constitutional.

Senator ConNaLLy. How other could you consider it except indi-
vidually? I thought you were making a distinetion between your
individual view and your other views.

Mr. Kravriorr. I understand when a member of the bar states
professionally that a law is constitutional, he is putting himself on
record as saying the court will so declare, and I do not want to be so
presumptious.

Senator Barxery. I have forgotten exactly whether any of the
other provisions include only the employces engaged in interstate
cominerce.

Mr. Kravrsorr. It includes every employee of an interstate com-
mercial carrier, without regard to whether or not that particular em-
ployee is engaged in interstate commerce or not.



TAXATION OF INTERSTATE CARRIERS AND EMPLOYEES 7

The theory in doing that is that when Congress comes to spending
money it can spend the money of the country for any purpose and
could give it to anybody it sees fit.

Senator BarkLey. I do not like that expression “give it to them.”
It may be accurate, but it is not a question of gift altogether.

Mr. Kravrnorr. 1tis a gratuity. I am speaking in legal language
now, if the Senator will excuse me. It is not something you brag
about.

Senator Barkney. I suppose it is based on some merit as to service
in the employ of a company.

Mr. Kravrnorr. Yes, and T suppose when you give & pension to a
person engaged in the great World War, after all it is a gratuity, but
it is based on a consideration,

We have not had at any time any question that the Government
could not establish this retirement system, and could not approprinto
all of the money it saw fit in paying the annuities. As a matter of
fact, it was held in the case of Muassachusetts v. Mellon, that there
is no such thing as a taxpayer complaining of an expenditure by
Congress. Congress holds the purse strings of the Nation, and can
spend the money of the Nation, without any judicial intervention.

When it comes to this tax, in legal language, the annuity is a gratu-
ity, and as a gratuity Congress may repeal it at any time, 1t is
not a contractual obligation. Congress does not say to the railroad
employee: in consideration of your paying a certain amount of taxes
you will get a certain annuity. It <im»ly grants an annuity.

Out of considerations of public policy, which have their basis in the
proclamation of the President that we are seeking to establish a better
social order; that we are secking to take millions of dollars of money
lying idle in the banks, and in some way putting them into circula-
tion; we are saying to the men who have borne the heat of the day in
the servico of the railroad organization, that we are giving you an
opportunity to retive from service in order to take a million men who
are out of service and get them back into service, and promote every-
body along the line, and increase wages in that way and perhaps
restore a sense of activity in this country until the leaders of creation
who control the capital of the country will wake up and conclude it is
again safe to resume business.

Senator Grorar. Let me ask this, Of course, it is a gratuity, and
Congress can repeal the act; there is no doubt ‘about that; but if you
are going to impose a tax on the employer and the employee, and make
them pay 3 or 4 or 5 years, and they get no benefit from it unless they
happen to reach the retirement age within that time and, of course, a
large number of them will not, would not that create a very definite
moral obligation on the Members of Congress to continue the act?

Mr. Kravrsorr, Perhaps 1 did not make it entirely clear. Every
man who begins to pay under this act has an immediate benefit.

Senator Georar, What does he get?

Mr. Kravrnory. He gets a promotion in the service.

Senator Grorae. Suppose he does not get a promotion in the
service.

Mr, KravrdHorr. He gets it. The railway organizations are so
organized that instantly on the promotion of the top engincer on the
list, the second moves up, and the third man moves up, and so on.

Senator Gronrcn, He gets that anyway, if there is a shifting in
personnel, whether there is any gratuity paid or not.
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My, Kravroorr, Certainly he does,

Senator Grorar. Your theory is that the payment of the gratuity
hastens it.

Mr, Kuavraorr, Yes, it hastens it, and the railway labor organi-
zations understand this thoroughly.

Senutor Gronrar. Do you think the railway employees of this
country would be willing to subject themselves to even a 2 pereent tax
if they thought within 3 or 4 years this act would be repealed? Do
you not know vou place upon the Government a definite, direct,
mescapable obligation to continue it?

Mr. Keavroorr, This is what 1 say, knowing them as I do, that
if 4 venrs from now the Government finds that the 6 percent does not
take care of the annuity being paid out, that the railway labor
exeeutives of this country are willing to do one of two things, either
repeal the law and let bygones be bygones or have the tax increased.

Senator Groraer, You said just now the tax would have to be
inereased to a total of 10 pereent at the end of a 10-year period.

Mr. Kusvrnorr, So the experts say.,

Senator Gronar, And at 25 years it would have to be increased to
15 pereent.

Mr. Keavroorr, It might be 15 pereent.

[ want to <oy that the next witness is ready to take the stand now
il it is agreeable,

The Caatasax, T want to sny that we are going to adjourn at
12 o'clock, and the time must be equally divided on this proposition,
We started at 10:30,

Senater Bapkney, 1 would fike to ask the judge a question, as he
is th ¢ legal adviser,

1 do not think the Supreme Court has ever rendered a deeision
that made perfeetly elear, possibly, what the Constitution. means,
when it suvs o'l taxes <P all Lo uniforma, My interpretation of that
has been thuat it micans uniform among the classes taxed.  Of course,
all tuxes cannot be uniform, and are not uniform in the sense that
everyhody pavs the same tax,

But have vou given any thought to the question whether this tax
levied upon the raitroads and upon the employvees in any way infringes
upon that requirement of the Constitution?

Alr, Kuavriuore, Certainly, we bad to think of that, and very
seriously,  The word “uniform?” lus been considered by the Bupreme
Court of the United States to be uniform geographically, and a tax is
uniform if it applies equally to all members of the same class,

As to the power of Congress to classify occupation, there is u wealth
of decisions that Congress has inherent power to elassilv occupations
for the purpese of levving a tax, but the Supreme Clourt reserves unto
itseif the vight of deeiding whether or not that classifieation is unrea-
sonnble or arbitrary.

The only place 1 ean find, to the present time, where they used
the power to strike down a tax was in the Kentucky State sales tax,
where they decided it was unreasonable to classify a department
store on the ground its gross sales were found to be more than that of
its competitors, without proof that its profits were also greater.

Senator Bavkney. That Kentucky tax was not levieﬁ under the
provisions of the Constitution of the United States,
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Mr. Kravraorr. Noj but the power of the Supreme Court of the
United States to pass upon the reasonableness of a elassification under
the fourteenth amendment is identical with the power of the Supreme
Court to pass on u classification under the {ifth amendment.

Senator Grorae. Let me ask this question. Do you really think
there would have heen any occasion to confer any special powers
upon Congress if you can by the excereise of two simple powers; one,
appropriating money, and the other, levying a tax, accomplish any
purpose yvou want to accomplish?

Mr. Kravrnorr. Well, you have asked a question T suppose you
can write a book on,

Senator Gronrar. T am asking you as man to man,

Mr. Kravroorr. The men who frumed the Constitution of the
United States used words.  Those words were a revelation of intelli-
gence that came to them from an infinite source.  They used them
without then understanding of what they might mean a hundred
and {ifty years from then.

Senator GrorGr. You are not answering my question at all, I
am asking you as man to man why is it necessary to say——

Mr. Kravraorr., If it were necessary for the nation to have an
army, & navy or postoffices, inasmuch as the Constitution does not
prohibit such action on the part of Conuzress, Congress might exercise
the power to establish such agencies, but in the absence of such grant
of power in the Constitution, a State might establish like agencies,
For example, the Constitution does not contain the word agcricul-
ture, yet Congress makes extensive provision to promote that activity,

Senator Gore. 1 infer from your answer to Senator George’s ques-
tion you think Congress has the power to raise money and the power
to spend it as it pleases.

Mr. Kravrhorr., That is true. The Congress of the United States
can spend money us it sees fit; but when the Congress goes further to
prevent a State from doing anything, then the Congress has to point
to some provision in the Constitution which gives Congress power to
do that thing and to prevent a State from doing it.

sSeNnaror ConvoLny. The Mellon case is Frothingham v, Mellon?

Mr, Kraurnory. 1t is reported as Mellon v. Massachusetts,

Senator ConNALLY. You are using that as a basis for vour state-
ment that the Supreme Court decided Congress could spend money
for anything they wanted?

Mr, KrautHorr. Yes.

Senator ConNaLLY. The truth of the matter is, that case did not
uphold that affirmatively; what it did was to say there was no way by
which a_taxpayer could raise that question.

Mr. Kraurnorr. That is right.

Senator ConnaLry, That is the decision in which it was held the
taxpayer had no power to raise the question, but it did not say Con-
gress had the moral rvight, and it simply said if Congress exercised the
power there was not anybody who could question it.

Mr. Kravrnorr, 1 did not assume when 1 said Congress had
power to do anything, that T meant Congress was immoral.

Senator ConnaLLy, What is that?

Mr. Kravruorr, I do not want you to understand when I said
{‘onngl'osls had the power to do anything, 1 »ueant that Congress was
immoral.
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Senator ConnaLLy. What T mean is, you used that decision as a
basis for the statement that Congress had the right at its will to
appropriate moeney, and what the Court held was that nobody could
question that power. :

Mr. Kravrnorr. Yes, that is right; nobody could question that

ower,
P Senator ConnvarLy. It did not aflirmatively hold we had the right
to do that, appropriate money as we might see fit.

Mr. Kravruore. 1 do not know of anything the Constitution says
you cannot sppropriate money for.

Senator ConnarLy. Noj there is no such prohibition, but it as-
sutnes Congress ought to appropriate money only in carrying out those
POWErs We POSSess,

Mr. Kravrnorr. What you possess is the power to preserve the
Nation.

Senator Gore. The powers of Congress are enumerated in the
Constitution.

Mr. Kravrhorr. You are getting me into a subject I cannot
discuss adequately in the time given me. You cannot find a bank
named in the Constitution of the United States, but the Chief Justice
of the United States, Justice Marshall, said you did have the power
to create a bank.

You cannot {ind the Reconstruction Finance Corporation numned in
the Constitution, but you have ereated such a corporation.

1 am a nationalist and ! contend the Congress of the United States
has power to do anything that is necessary to preserve the United
States of Americn, éxcept as it is absolutely forbidden by the Con-
stitution of the United States. 1f that means spending money, that
is spending money.

Senator Gore. You do not agree to the determination that when
Congress excreised a given power, warrant of the exercise of that
power must be found within the bounds of the Constitution.

Mr. Kravruorr. Yes; or fairly incident thereto.

Senator Gone. Ixpress or implied; and that the Constitution of
the United States is a grant of power,

Mr. Kravurnorr. That is true.

Senator Gore. And the constitutions of the States are limitations
of power, and the States have all of the powers under their constitu-
tion that are not forbidden, and Congress has only the powers which
are granted, and no others.

r. Kravrnorr. Or fairly incident thereto.

Senator Gore. That is correet, if it fairly incidentally follows or
falls within the grant.

Mr. Kravruorr. I would be glad to spend some time with you,
Senator, and debate that for a week. I think unless you are within
the enumerated powers; or that is, unless you are within the realm of
the Constitution except as you are limited by it, most of the things
you are doing are absolutely indefensible. .

The Cuammman. Judge Krauthoff, we have given you 30 minutes,
and we will give the other side 30 minutes; then we will divide what
time is le{t remaining, We will hear Judge Fletcher, and he will
have until 11:30,
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STATEMENT OF R. V. FLETCHER, VICE PRESIDENT AND GENERAL
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS

Mr. Frercuer, Mr. Chairman, I have what I had to say written
out here. I am conscious of the limitation of time on me, and am
anxious to conserve the time of the committee as much as possible.
I am appreciative of your giving us an opportunity to present our
views on this question.

As stated by my friend Judge Kruuthoff, you have before you
S. 3150, which is & bill imposing an income tax of 2 percent on the
wages of employees, and 4 percent to be paid by the employer, based
upon the pay roll.  There is included in this now, you will observe,
not only tlw railroad, but also the express companies and sleeping car
companies.

I call special attention to the fact it does not include common
carriers other than railroads and concerns affiliated with railroads.

The Cuairman. What have you in mind?

Mr. Frercner, I have in mind the fact that the railroads arve at
this time under the most bitter competition, the most keen competi-
tion with transportation on the highways and with transportation on
the waterways. I realize the highway carriers are now made subject
to the Interstate Commerce Commission by an act of Congress, and
they are just as much entitled to be put under the pension act at this
time as the railroads are.

This legislation will place an added burden of $72,000,000 on thoe
rail carriers, and not a eent is put on their highway competitors who
are handling over 17 pereent of the tonnage of the country.

That goes not only to the constitutionality of the act, but to what

is more importaut from my point of view, to the moral aspect of the
act.
I call attention to the fact that while this is in form a taxing act,
or a revenue act, as a matter of fact it lacks some of the incidents of
a revenue act, in that, it provides there shall be no income in excess
of $300 per month taxed.

If you would conceive of a law drawn which puts the burden on
the small incomes and relieves the larger incomes, I think you would
agree with me the thing does not look like a revenue bill, but does
look like a bill without any the ordinary incidents of a revenue bill.

I know of no bill passed by Congress, the purpose of which is to
raise revenue, which would have this extraordinary feature in it of
saying a man’s income up to $300 a month must bear a tax, but all
incomes in excess of that must be exempt of any taxation,

The Cuairman. Are any of these employees getting more than $300
a month?

Mr. Frurcaer. Many of them.

The CuairmMaN. What is the reason of putting the limit on, then?

Mr, Frercuir. Because this bill is framed to connect up with the
bill passed by Congress this week on the retirement allowance.
Under that act, the retirement allowance is based upon the applica-
tion of a certain percentage of the wages of the employee, not counting
any smount above $300.

Senator BarxLry. In other words, those who draw more than $300
do not share in the annuity under the other bill?
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Mr. Frerener. They share in the annuity but in computing the
amount of their annuity their compensation in excess of $300 per
month is disregarded, T am not criticizing this bill, except to show
how closely it 18 tied in with the other bill.

Senator Gore. With the Social Security bill?

Mr. Frercuen, No; the bill which Congress passed providing for
the railway pensions,

Senator Gore. Let me ask this; that pension bill passed the other
day undertakes to provide compensation for (\mplloyoes and then
undertakes to raise the money for the pension, and the pension bill we
passed still leaves the railroads and employees subject to the provi-
sions of the Social Security Act,

Mr. Frercuer., Only to this extent; by the amendment adopted on
the floor of the Senate, which corresponds to the House Act, they are
taken out of section 2 of the act but they nre still subject to the taxes
under section 8.

Senator Gore, That looks fair.

Mr, FFrerensr. I othink it was intended by the sponsors of this
bill, if it passed, that there will be an amendment that will take the
railioads, as well as the employees, out of the taxing provisions of the
Social Security Act. I am not consuited about those things, but I
assume something like that will be done.

The Cuaimrman, Let us get that point straight. Is that right,
Judge Krauthoff'?

Mr. Kravrtiorr, Yes; that is right.

Mr. Fuirener, Now, there is a bill precisely identical to this now
pending hefore the Ways and Means Committee of the House. I
have not been advised what action has been taken by that committee,
up to this time.

The Cnairman. Of course, we are having this hearing because we
are anxious to adjourn, and we take no action, of course, here. unless
the bill passes through the House. 1f it does, then the committee
would take further action.

Mr. FLercuer. 1 understand that is in accordance with the prin.
ciple announced under the Constitution that revenue bills must origi-
nate in the House.

1 do not know what kind of a bill they will report, but 1 assume
the gentlemen vesponsible for this legislation, and sponsering it, will
see that an amendment of the kind mentioned will be made.

The pension bill, you understand, is not effective until March 1936
and it provides for the appointment of a committee of 9 men, 3
Senators, 3 Representatives, and 3 persons named by the President,
who will make a study of this situation, and make a report by the
first of January.

1 therefore assume those sponsoring this bill will make the effective
date of the tax bill March 1, 1936. It is effective now, under the
present provisions, October 1, 1935. 1 assume that is what will be
done, as I take it for granted there will be no disposition on the part
of Congress to put a railroad retirement bill in effect by March 1, 1936,
providing for retirement 3 months thereafter, and let the railroads
commence paying the tax on the 1st of October.

The Cuairman. Let us try to get as many of these questions
answered as possible. Judge Krauthoff, is there any controversy
about that proposition?
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Mr. Kraurnorr, There ‘s no controversy about that, as I know
of, at all.,

The CuairMan. In other words, it is to be effective the same as
the other, .

Mr. Kravruorr, That is our intention.

The Cuammax. Then that question is removed.

Myr. Frercuer, I submit this bill cannot be considered intelli-
gently without taking into consideration the bill passed in the House,
which for brevity 1 will refer to as the pension bill, and 1 will refer
to this bill as the tax bill,

As has been stated by Judge Krauthofl, Congress a year ago passed a
bill precisely similar in effect, although not in form, with the two bills
that we have before us.  Thiey passed a bill providing for retirement
as provided in the bill which Congress has just passed, and in that
same bill there was a provision substantially similar to what is here
now provided, that is, a 4 percent tax on employers and a 2 percent
tax on employees, to get money to meet those expenses,

That billl went before the Supreme Court of the United States, and
it was held to be unconstitutional, and 1 would like to take a minute
of your time, not that 1 am going to argue the thing at length, but just
to explain the basis upon which that decision was made.

The fundamental basis which directed the Court in that case is
stated in the opinion, and here is what was said, and 1 am reading a
line in the majority opinion on the question of whether Congress had
power under the commerce clause to enact this legislation. Mr,
Justice Roberts said:

It is an attempt for seeinl ends to impose by sheer fiat noncontractual incidents
upon the relation of employer and cmployee, not as a rule or reguletion of com-
nieree and transportation between the States, but as o ineans of assuring a particu-
lar class of cmployees against old age dependencey.  This is neither o necessary nor
an appropriste rule of regulation affecting the due fulfillment of the railroads’
duty to serve the publie o futerstate trausportation,

It is sometimes useful, as all of you who are law yers know, in order
to properly construe what is said in the majority opinion, to look to
the minority opinion to sce whether the majority agrees with the
minority as to the eflect of the decision, and here is what is said by the
Chief Justice in his dissenting opinion in that case:

But after discussing these matters, the majority finally raised o barrier against
all legislative action of this nature, by declaring that the subject matter itself lies
beyond the reach of the Congressional authority to regulate interstate coms
merce.  In that view, no matter how suitably limited a pension act for railroad
employees might be with respeet to the persons to be benefited, or how appro-
priate the measure of retirement allowanees, or how sound actuarily the plan, or
how well adjusted the burden, still, under this decision, Congress would not be at
liberty to ennet sueh a mensure,

I submit that the language of the majority and minority opinions
take this in effect beyond simply the commerce elause of the Constitu~
tion, and make it clear that this 1s one of the matters which has not
been delegated to the Congress, about which it may legislate at all.

Now the theory here, and of course 1 do not use the word in any
offensive sense, is to circumvent the decision of the Supreme Court
of the United States, and undertuke to accomplish this same thing
through the medium of the taxing power.

16509—36~—2
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It will be understood by the committee, by consideration of this
and the companion measure, the commerce clause disappears entirely
in this situation. You have got one bill here to appropriate money
of the United States, then you have got another act absolutely tied
into it, as somebody has sui&: as closely bound together as one Siamese
twin to another,

Now, I submit that regardless of the lawyer’s point of view, regard-
less of whether these tactics will or will not win in the Court, and I do
not think they will, that it is a much more important matter to this
committee to know whether legislation of this kind is in accord with
the spirit of the Constitution; further, after the Court has declared
that this is a matter which has been reserved to the States or to the
people under the tenth amendment, they will now resort to a method
of this sort, even if they have been ingenious enough to devise some
system which will stand the test of the courts.

Is it not a larger question than that? Is it not a question whether
the Congress will, as they in effect will admit, defeat the spirit of the
Constitution, and undertake to inject the Federal Government into
a matter of this kind, as has been admitted before the committee,

1f they can do this in the case of railroads, they can do it in the case
of the steel workers, in the case of mine workers, and in the field, with
the men engaged in agriculture; and they can obviously do it in the
case of men operating any other transportation agency, and there is
positively no end to what can be done, and to the demands which will
be made upon this Congress to do all sorts of things which may be
desirable socially, but certainly which was not in the minds of the
makers of the Constitution,

Senator Barknry. Assuming there is no pension bill acted on or
contemplated, just forget about that, then do you doubt the power of
Congress to levy an excise tax upon the gross receipts of railroads or
any other business, for revenue purposes?

Mr. Frercnier, [ would not be prepared to say it might not be done.

Senator Barkrry. Could they do that on the wages?

Mr. Frercuer. I have my serious doubts about that, and for
reasons I will state. In reply to your question in the abstract, it was
sugeested by Judge Krauthoff with nis usual frankness that there was
a limitation upon the power of Congress in the matter of taxing prop-
erty. You cannot arbitrarily or capriciously select certain individuals
and subject them to taxes. There is not a man on the committee
who would think that you can lay a tax on the blue-eyed man and
exempt the brown-eyed man, because there would be no sense in the
distinction.

Senator Barknry. We have done that in practically all taxes,
because everybody who sells furs, and everybody who sells automo-
biles, are taxed. We could do that as to any one of them and not
touch all of the rest.

Mr. Frercuer., There are special reasons why that could be done,
but there are none why they distinguish a railroad employee from a
motor truck employee, if they engage in the same work, 1if they are
in competition one with the other, both subject to the same perils,
with all of the other circumstances which I could go on for a long time
indicating, showing how they are the same.

I defy the gentleman who advocates this bill to show me any
reason, and I have not heard it yet, this being the fourth hearing we
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have had on it, to show any good reason why we should select this
particular class of transportation and subject it to this crushing tex,
and not do it with our competitors.

I must hurry on, however, with the other phases T want to discuss,

Senator Barknry. Of course we have assumed the regulation of
the competitors within the last weck.

Mr. FrercHeRr. Yes; you have assumed it.

Mr. Barkrey. We do not know how it is going to work yet.

Mr. Frercuner. I think it will work.

Mr. Barkrey, 1 hope so,

Mr. Fruerener., The Interstate Commerce Comunission has gone
very vigorously and intelligently to work on it.

In addition to this fundamental finding of the Court that this was
a question lying outside of the ficld of FFederal activity, there was a
holding which 1 will mention, that this law violated the fifth
amendment in two important respects, one that it took into con-
sideration providing annuities for past services which were past
and gone, and paid for, and the contractual relationship ended. I
cannot stop to elaborate on that. Second and more important, that
it pooled all of the services of the railroad so that the men got com-
pensation for services not for one railroad on his retirement, but for
all of the railroads in the past, and they held that would be taking
property without due process of law. This bill has the same
infirmity. }

I do not need to spend time talking about experiments.  Congross
made one once in child labor,  Congress, impressed with the iniquity
of child labor, particularly in the cotton mills, passed o law which
prohibited the transportation in interstate commerce of any manu-
factured product upon which there had been used child labor within
30 days before it was tendered to the railroad for transportation.  The
court held, 5 to 4, that that was beyond the power of Congress in the
regulation of interstate commerce. They held, however desirable
socially the thing might be, it was not a regulation of commerce in
the sense that it contributed to the efficiency and safety of interstate
commerce.

And that was the fundamental holding in the pension case.

Senator Gorr. When Chief Justice Hughes in the dissenting opinion
stated that if the majority opinion was the law, that it precluded any
compensation whatever, does not that look a little like he was inti-
mating to Congress that there was not any use of Clongress to pass
another law about like this law lere?

Mr. Frerener, 1 think so, Senator.

Senator Gore. That tells Congress that it might take that hint,
that this thing cannot be done.

Senator Barkruy, It that the proper function of a judge who is at
}enst in the minority, to try to tell Congress what it cannot do in the
uture?

Mr., ¥rercuer. I suppose technically it is not the duty of the
Court ever to tell Congress what it cannot do in the future, although
I think it would be helpful sometimes to get a suggestion,

Senator BarkLey, If there is anybody in this country, lawyer,
Congressman, Senator, or judge, who can draw a straight line between
any two points of the decision of the Supreme Court and say all on
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one side 1s constitutional and or the other side is unconstitutional,
1 would like to see such a man.

Mr. Fuereneg. There are some things that are so far over the
line there is not much dispute.

Senator BArkney. Yes, but there is bound to be always a reason-
able doubt in the minds of sincere men as to whether the court will
sustain the constitutionality of an act, and the question that confronts
us is whether to give doubt in favor of the constitutionality, or to
resolve it against the constitutionality, where there is any doubt
at all.

Mr. Fuercuer. T would not attempt to say about that, but my
personal view is that the Court must resolve every reasonable doubt
i favor of the constitutionality. I did not think that is the function
of the legistator, but I have assumed he should look at it the other
way, and il there ceems doubt to him, he should not pass it.

Now, proceeding, after that Congress passed, in the interest of
preventing child labor, a bill undertaking to accomplish the same
thing they had tried before, through the taxing power, and the Court
held it could not 1 e done.

I mention that because it seems to me significant.  In the first
place, when the commerce power was involved the two great liberals
of the Court at that time, Justice Brandeis and Justice Holmes,
thought the majority was wrong, that they could exercise this power
under the commerce clause; but when it came to the taxing power, it
seemed to be so clear there was an abuse of the taxing power that
Justice Holmes and Justice Brandeis went with the majority of the
court, and that opinion was by an 8 to 1 decision, Mr. Justice Clark
alone being in dissent.

In the few minutes left to me, I would like to mention the in-
adequney of the amount in this bill to take care of this pension.

'[‘fuc CramrMan. The adequacy of the 2 percent and the 4 percent?

Mr. Frerener. Yes. Of course we have never been able to see
any reason for the heavier burden being placed on us than on the
men. I do not think that is sound, or i1s supported by the best
authorities on that subject.

Upon the question of adequaey, here is the situation. I think it
has been developed, if I do not violate any propriety, verv carefully
by the Ways and Means Committee that this 6 percent which this
bill calls for will not take care of the expenses of the pension law
which you passed carlier in the week. It may take care of it for the
first few years and [ think my friend, Judge Krauthoff, is mistaken
when he stated it will be 10 vears before there is o defieit. 1 think
it is 6 years, but Mr. Latimer’s figures are before Congress. T think
it is elear that by 6 vears this fund will be depleted, and will be in-
sufficient, and the taxes will have to be increased, or it will have to
be paid out of the Treasury.

In 20 years this is stated to be 15 percent. We have figures
which we think are entitled to consideration, showing that is too
conservative, and that in less than 25 vears it will be 18 percent in
order to pay these pensions,

Senator BarkLey, Here is a table somebody has handed around,
and according to that table at the end of 20 years it would be 14.3
percent.
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Mr. Frercener, When I said 15 percent I meant round figures,
Yes, those are the figures,

Senator Gore. If this got Lo be more than the carnings of tlw
railroad, don’t you think it sl\oul(l be provided that the R. F.
should loan them some woney?

AMe. Frerener, That does not do any good to lend any noney,
because nnimlulmt(-ly it has to be paid I)n( K, and our experience is that
the RUIY CLomakes pretty sure you are going to pay it back, by requir-
ing very sound collateral, m(lm-(l

It you pass this bill you are going to be confronted with the problem
—you are just postponing the evil duv—~\\ ith the problem whether you
\\lll 1educe these benefits, assuming it stands the test in court, or will
incrense the rmount of the burden lnid upon the railroad and their em-
ployces, or will have a deficit to he paid out of the Federal Treasury.

This bill then further affects the pay roll in one vital respect.
The social-security biil applies to all omplm’m and craployers. It
treuts the railroads no worse than other industries. It is true efforts
have been made to make it =ound actuanly.  Some efforts have been
made to ereate a fund out of the taxes provided under section 8 which
will tuke care of the expenses of that schene, but nothing has heen
done here in this present bill, no uuumulntlun of reserve, It is
siply tuken out of the revenues of the men and the company without
regard to whether it is sound or not sound, and I submit without any
('mo(nl study, This is not a sound svslom, when viewed from the
viewpoint of the actuary.

As I have said, this \\111 cost the railronds $71,000,000 the first
vear, It will cost all of the carriers and en‘pl(avom %1()8 000,000,
7 2,000,000 on the carr iers and $36,000,000 on the omplovooq lhnt
{wum 1s "omw to run up to a (‘Osi of “»’l»‘) 000,000 mmuullv in the
course of luno, as shown by Mr, Lntnnmw h("m(‘s here.  You are
setting up a system that will cost $269,000,000 a year, and providing
5108, (l()u 000 for revenue,

Senator Gong. We passed a bill day before yesterday to make it
casier for the railrouds to go through lmnl\xupt('v

Mr. Frirener, It may e casier, or harder, 1 am not so sure, vet
it will facilitate the reorganization,

Senator Gors. Do you not think this is supporting that legislation?

My, Fuerener, Yes; this is tied into it in this way, you ]mve made
it ecasler to go thmn«-h bankruptey procedurely, un(l nOowW you are
putiing a bill in here which will give the backeround, and give much
mere material to erind on.

The Cuamrman. You think this will make it casier to go through
Lankruptey?

Mr. Fryreurr. No; it will make it easier for them to get to the
door, and the other bill tukes it up there and makes it easier to go
through bankruptey.

Mr. Kravrnorr, Will they need any help in that direction?

Mr, Fuerenkr, Noj 1 think the interests you represent will help
us in that dircetion.

Senator Barknuy. What is the total of the railroad retirement pay
rolls now?

Mpr. Frgrener. About $36,000,000.  That is one of the things I am
concerned about. This bill makes no provision for those people
who are already retired. It is assumed, and 1 hope, the railroad will
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take care of them, the men who have worked all their lives and have
nothing to live on. This bill does not take care of them, but it is
hoped that the railroads will be able to go on with the humanitarian
policy of taking care of the men who have retired.

Senator ConNALLY. You say this bill does not take care of them?

Mr. FLercuer. No.

Senator ConnaLLy. The Supreme Court decision made it impossible
to take care of them, did it not?

Mr. Frereuen. 1 think it did, that is, on the theory the Court
decided it upon. If this theory which they have presented to you
here prevails, you could do anything, you could get the money out of
the Treasury for anybody, every Tom, Dick, nn(l-’ Harry, then tax the
people for it

Senator ConnaLLy. When the case was decided, the Court held
you could not charge the railroads with payment of pensions to the
men already out of the service.

Mr. Frerener. Not under the commerce clause, but you could get
it otherwise,

Senator ConNALLY. I am talking about the case decided, they held
you could not do it as provided in that bill.

Mr. Frurcner., Yes,

Senator ConnaLLy. Your suggestion about this new plan, of course,
may be correct.

Mr, Frercunrn, Yes; and under the theory they have suggested
here, it could be puid to the men on the street.

Senator Barkrey. Does that $36,000,000 increase in the proportion
provided in the bill?

Mzr. Frurcuer, 1 think it increases some, but 1 do not know the
proportion.

Senator Gore. Do you want to be understood that the Congress
could tax the people and give the money to anybody on the street?

Mr. Frercner. [ say under this theory which has been presented
to you by those who favor the bill that could be done. Under this
theory you could pass a bill to give everybody in the State of Okla-
homa a pension of $1,000 a month, payable out of the Trcasury.

Senator Gore. You do not go as strong as the Townsend bill,

Mpr. FLeErcueRr. You can go as strong as you like.

Senator Gore. We are doing that, under the relief.

Mr. Frercuer. Yes, you can go as far as you like under relief.

Senator ConnanLy. Of course that has not been passed in the
House; has it?

Mr. Frurcuer, It may be one of those things higher than the
Congress, higher than the law, that you cannot let the people starve
in the street.

Now, in conclusion I want to say this, and I have just a very short
time left.

Senator Baiyey, I am in favor of extending the time; this is a
very important matter, and I suggest that we extend the time.

The Cuamman. 1 realize that it is an important matter, and I do
not know when the committee will meet again, and we wanted to
hear Mr. Latimer this morning, who is an expert on this matter. All
that was requested of us was 30 minutes to each side.

Mr. Frercner. I will get through. I just want to say this in
conclusion. In 1934 the railroads lacked $32,000,000 of paying their
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fixed charges, and I will ask the attention of the committee to a
statement which I will present, showing the operating results of the
American railroads for the firat 5 months of the year 1935. ‘

Senator Byro, Why is it that the earnings of the railroads are so
80 much less the first 5 months of 1935 than the first 5 months of 1934?

Mr. Frercuer., One reason is that they raised the wages of the men.

Senator Byrp, That is not the effect of loss of business?

My, Frercuer. The business runs about the same,

Senator Bawugy. Those carloadings are also less for the same weeks
of the past year, are they?

Mr. Frerenkr., They generally run about the same. The men
accepted a 10-percent reduction at the height of the depression, and
that was restored this year; and furthermore, through the operations
of the National Recovery Act the coal bill was enormously increused,
and that is also reflected in this statement,

Senator BaiLey., Have you made any calculation as to what extent
the Gufley bill will increase the expense of railroad transportation?

Mr. Frercuer. It depends altogether on what the eflect is on
prices,

Senator BaiLey, The point T am discussing is that it has been
stated it will cause an increase of $1.50 per ton.

Mr. Frercuer. I do not know; we cannot say what it is; but as-
suming it is $1 a ton, it will cost in round figures $100,000,000; and if
it is an increase of 50 cents a ton, it will he $50,000,000.

Here is my whole point. T come down now to a very earnest plea.
I would like to see the Congress adopt a policy of treating the rail-
yogds as well as you do other lines of transportation and other lines of
Iindustry.

I remember reading in the Congressional Record the statement of a
very distinguished member of this committee in which he referred to
the railronds and mentioned that they had been guilty of many
errors. No doubt they have been guilty of many errors, but the
reason the railroads are not better off than they are 1s partly the fault
of Congress. 1 do not mean that in any scolding manner, but we do
feel that Congress should treat the railroads as other transportation
lines, und as other industries, and that they are entitled to that treat-
ment.

Senator BaiLey. I understood you to say that the trucks carried
17 percent of the transportation business.

Mr, FrercHER. Practically so.

Senator Bamwey, You had the figure right there.

Mr. Frercuer. Seventeen percent of the tonnage is hauled by
trucks; I think that is about right.

Scl}ator BaiLky, That is inclusive of shipments over inland water-
ways

lg/lr. Frrrcurr. No, It includes only highway tonnage.

Senator BaiLey. And you would suggest, in the event we undertake
to pass this bill, that we put in an amendment relating to truck trans-
portation?

Mr. Frercuer, I do not see how you can deny us that. If we have
the same treatment accorded to our competitors or to industry
generally, wo would have little reason to complain.

Sdenat;)r Gore. Do you think the truck people would be willing
to do it
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Mr. Freroner. I do not know. I am not in their confidence, and
I have not heard any discussion of that with the people who control
the destinies of the trucks.

The Cramman, Thank you ver, much, Mr, Flotcher,

M. Frirornr. 1 have not stuck vory closely to my manuseript.

Tho CHaRMAN. You may inelude that in the record,

(The papor reforred to is as follows:)

I desire to uspross my appreeiation of the priviloge you have extended fo tne of
making a briof statoment on hehalf of the elass I radlroads of tho United States of
my position on B, 3150, tho bill which is boforo you, I shall endeavor to conserve
your timo us mtich as possiblo, conststont with the obligation [ owe to an lm-
portant industry which Is about to be subjocted to o vory great Injustiee.

The bill which you have undor eonsideration, 8, 83150, applies to oxpross coms
pandes, sleoping-car companies, frolght-forwarding companies, and rallrond
oarriers, 1t does not dnclude common earrlors othor than rallroads and conceris
closely affilinted with railroads. Lt provides for an Ineotio tax of 2 poreant to he
lovied upon the mm!wiumtlon of cmployees up to $300 per wmomth, 1t also
provides for an exelse tax to boe levied upon employors which amounts to 4 pereent
of the eomponsation of mut)lnyws up to but not In oxcess of $300 por month,
The money 18 to be pad {uto the Tropsury of tho United States, and tho bill as
drawn Is offoctive on the xecond month aftor 164 passea,  In other words, If the
bill were passed I this mouth, aceording to [bs provisions, 1t would be effeetive
on Octohar 1,

1 approclnte the fact that thiv I3 a revenue measure, hut under the Constitution
rovenue monsures must originate in the Houss of Roprosentatives. A bill similar
to 8. 31580 Is ponding in the House, and so far as [ know has not as vet boen
reported from the Ways and Means Committee, It fs inpossiblo to sny In what
form the bill will reach the Senate should It emuerge from the Ways nid Means
Committee and boe passed hy the House,

Pho bl In question eannot bo intelllgently consdared unlesn it 1y conpled up
with o biil which passed the Congress thiv weok and whieh provides tor o votires
ment dvstem for rallrom! employeas, Tt is obvions that the purpose of 8, 3150
i to replenish the Treastry for nmotints which are pald to penstoned employees
entitlod to roeolve retivement allowanees under the provislons of the bl whieh
has gone 10 the Prestdent, Tt Is elear that tho present bill {8 not In fact one to
faise rovenae for genoral governmental purposes. This s ovident when we re«
memboer that [t lovies o tax on any compensation greater than %300 per tmonth,
In this regpeet the bill does not taste nor wmell ke a roventie il Ordinarily,
taxes are lovied in proportion to tho ability to pay, measurod by the Income of the
tospayer.  Hero, however, we have a tax In which mm]mzmntinn in the lower
hraekots must toar the entive esponee,  When we exuuine the companion bill
it i clour, however, why the #5300 fignre was nuned in tho bill before you,  In the
penston hitl the retirement allowaneo {s based upon a cortain pereentage of income,
excluding all compensation in exeess of %300,

1t should bo remembered that o year ago Congross passed the Raliroad Rotiros
nient Act, which was declarod unconstitutional by the Supremo Court of the
United States,  Tline does not iwrxnit wme to diseusy to any great ostont just what
was hold {n thet case, 1 desire to say, however, that the bill held unconstitutional.
by the Supreme Court contained preelsely the same ponsion scheme or plan that
is contnined in the bill whicl has passed the Cony: ess, coupled with the moasure
vou are now considering, 1t will ho remembered that the court in digeussing the

totirement Act usod this significant language:

«Tt {3 an nttompt for soelnl ends to impose by sheer fint noncontractual incle
dents upon the relation of employer and em Movee, not as o rule or reaulation of
commerce and transportation hetween the States, hut as & means of susuring o
particular elass of employees agninst old-ago (l(eBendem-,y. This is neither a noegs«
sary nor an apl)mm' ate rule or regulation affeeting the due fulfiliment of the
redfrond’s duty to serve the public in interstate transportation.”

1t would seemn, therefore, that the Court has held that what may be a desirable
social purpose cannot he accomplished through legislation by Congress, this not
being o field which under our system of government can bo occupled by the
Toderal power. There can be no mistake as to tho effect of this declsion. That
I am correct in saying that what the Court held definitely excludes the Federal
Government from this field is clear from the construction of the majority opinion” -
found in the dissenting opinion of Chief Justice Hughes. Here is what Chief
Justice Hughes said about it: ‘ ‘
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“But after discussing these matters, the majority finally raise a barrier against
all legislative action of this nature by declaring that the subject matter itself lies
beyond the reach of the congressional authority to regulate interstate cominercee.
In that view, no matier how suitably limited a pension act for railroad employees
might be with respeet to the persons to he benefited, or how appropriate the
measure of retirement allowances, or how sound actuarity the plan, or how well
adjusted the burden, still, under this decision, Congress would not be at liberty
to enaet such a measure.”

It may be said that this legislation is atiempted under the taxing power of
Congress and not under the commeree power, It will be seen, hiowever, that
this question goes far heyond the question of the right to regulate commerce
or what may be done by Congress in the process of regulation, It is a definite
finding by the Court that the right to accomplish a soeial end of this character
is one which is reserved in the Constitution to the States or to the people under
the express terms of the tenth amendment.  In other words, this legislation goes
to the very heart of our Federal system and involves the important question of
whether an end of this kind can be aecomplished under the plan which reserves
to the States and the people the residuum power and delegates only a limited
authority to the Federal Government.  In addition to this general consideration,
the Court hold that the former act violated the fifth amendment in three or four
important particulars, It was held that it was a denial of due proeess to award
compensation based on past service which had no relation to commerce,  This
objecetionable feature is retained in the bill which has passed the Congress. In
the second place, it was held that it was a violation of due process to pool the
service of an employee upon all railroads of the country., This objectionable
feature is retained in the present bill,

Time will not permit an elaborate discussion of the fifth-nmendment questions
which arise in this case. It is said, however, that the present plan will withstand
attack because it is divided into two parts, one which pays the retircient allow-
ances out of the Treasury of the United States, and the other, which levies excise
and income taxes upon the employer and employee to reimburse the Treasury,
I submit that Congress eannot be endowed with power in a non-Federal ficld by
so crude and simple an expedient, It will be remembered that Congress under-
took at one time to abolish ehild labor by passing a law that commodities produced
in factories where children worked conld not be shipped in interstate commerce
within 30 days from the time such goods were manufactured. This was held to be
beyond the power of Congress under the eommerce clause and that the desirable
social end sought was not in any proper sense a regulation of commeree, just as it
was hield that the payment of retirement allowances had no such relation to
efficieney and safety as would justify its enactment under the commeree clause.
The case in which this was held was [Tammer v. Dagenhart (247 U. 8, 251).

Congress, anxious to accomplish this desirable social end, thereupon under-
took to justify it saction under the taxing power by providing a heavy tax upon
goods manufactured in factories where child labor was employed. "The Court
held, by a vote of 8 to 1 (the previous deeision being 5 to 4), that this was an
abuse of the taxing power and that authority could not be conferred upon Congress
to enter a field not granted by the Constitution through the use of such a device.
The ease in which this was held is commonly referred to as the Child Labor case
(250 U, 8. 20).

If it be said that it is the function of the commitice to consider the revenue
measure 8. 3150 and thot it need not coneeru itself with the peusion bill which
Congress has passed I respectfully submit that Congress may not constitutionally
seleet one industry and subjeet it to a heavy tax not laid upon industry generaliy.
The effeet of this bill if it becomes a law is to place a tax upon an industry
measured by 4 pereent of the pay roll, and a tax upon employees, which is 2 per-
cent of their emnpensation up to $300. While the power of Conpgress to levy taxes
is very broad, it is not unlimited. Cases which I could readily eite to the com-
mittee if time permitted hold that the legislature may not aet arbitrarily or
capriciously in the selection of objects of taxation,  Courts have said that you
cannot levy atax upon persons of one race and exclude another, ar put o tax upon
persons of & particular complexion and exclude others.

Aside from the legal question iuvolved, which, as T say, T have not time to
discuss, T appeal to the committee on the ground of common justice not to lay
this hurden upon the railroad industry, just sow sorely pressed, while at the same
fime their competitors ia the ficld of trausportation are not similarly burdened.
I thiuk 1 am sufe in saying that 17 perceot of the traflic of the country is moving
on the highways, It is well known that truck traflic has beeu inereasing by leaps
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and bounds until it is now an active and formidable competitor of the railroads
in the ficld of transportation. Under the recently enacted law truck transport is
subject to the Interstate Commerce Commission in the matter of grants of cer-
tificates of convenience an'l necessity and with respeet to the supervision of its
rates, No good reason has boen given or ean be given why the railroad industry
should be selected for this discriminatory treatment while its competitors on the
highways, on the waterways, and in the air are not subjected to the same burden.
No one has attempted to answer this argument and no one can.

Furthermore, I call attention to the precedent which will be established if
legislation of this kind is approved. I know of no sound reason why one par~
ticular industry should be selected for special treatment of this kind. You will
recall that the Social Security Act, which has become the law of the land, was
passed upon the theory that all employers and employees should be treated alike,
and the benefits provided for in that act, and the taxes levied by that act, apply
to all forms of industry without discrimination. No one has given a reason, or
can give a reason, why the railroads should be burdened more heavily than
other forms of industry, or why railroad employees should be seleeted for execep~
tionally favorable treatment. In this conneetion 1 call attention to what was
said by the Federal Coordinator of Trangportation in his letter to the Chairman
of the Senate Committee on Interstate Commeree, in which he pointed out the
difticultics which would arise in the administration of the Social Security Act
by reason of the exceptional treatment accorded to railroad employees. 1 call
attention to this significant language in Mr. Eastman's statecment:

“Unless this is done, Congress, by setting up a pension system for o special
class of employees such as those of the railroads, inadequately articulated with
the old-age benefit features of the Social Sceurity bill, may well start in motion
the process of cstablishing similar pension systems for other special classes of
employees, thereby undermining the financial foundations upon which the
present Social Security bill rests,”’

This is a significant warning. If this Congress passcs a law taking railroad
employces out of the general class covered by the Social Sceurity Act, we may
expect other classes of employces to demand similar exeeptional treatment. It
is the railroad employees this year; it may be the coal miners next year; it may
be the steel workers the vear after,

I am taking it for granted that if a bill of this kind passes, suitable amendments
will be offered relieving the railroads and the railroad employees from the taxing
features of the Social Seeurity Act.  Congress saw proper in passing (he pension
bill to provide that benefits should not be paid under the Social Security Act and
prestmably the same course will be taken with reference to taxes.

In passing, [ presume the bill will he amended so as to provide that the same
effeetive date shall apply here as applies to the pension bill,

I do not mean to say that the inclusion of these amendments would remove
our objections to the bill—those objections are fundamental,

It iv admitted that the pension bill which has passed Cougress is in such form
and calls for such large payments as that the taxes provided in the current bill
will be totally inadequate to bear the expense. ‘This has been shown by the
testimony of Mr. Murray W, Latimer, Chairman of the Railroad Retirement
Board ereated under last year’s act, who has made a statement to the commerce
commitices of the Congress to which T will briefly refer.  The present bill, with
its 4-percent tax upon employers and its 2 percent tax upon employees, will yield
approximately $108,000,000 per year, this being divided $72,000,000 upon the
cmployers and $36,000,000 upon the employces,  These figures are hased upon
1934 pay rolls, so far as we ean secure them. Of the $72,000,000 mentioned,
approximately $60,000,000 will bhe borne by the elass 7 railroads.  The committee
will be interested in knowing how much the cost of the pension system will exceed
the revenue which I have just stated.

According to Mr. Latinier’s statement to the commerce committees, the dis-
bursements for pensions under the pension bill will rise rapidly after the first
year until it reaches an annual total of $269,000,000 in the years 1959, 1960, and
1961. According to Mr. Latimer’s best estimates of the railroad pay rolls in
those yecars, the amount of tax on the pay rolls required to mect is estimated
disbursements in those years would be 15.3 percent. I have asked the clerk to
distribute to the members of the Committee a copy of Mr. Latimer’s statement
showing the estimated disbursements under the pension bill for each yecar from
1935 to 1965, and the percent of estimated pay roll which is represented by those
disbursements. Mr. Latimer did not include in his estimate of disbursements
the cost of administration of the pension system, that is, the salaries and expenses
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of the members of the Railroad Retirement Board and their staff. For rcasons
which were fully explained to other committees of Congress by the director of the
bureau of railway economics of this association, at a time when greater oppor-
tunity was given for discussion, we believe that this estimate of Mr, Latimer’s is
entirely too low. If opportunity afforded, I could state the reasons why this
estimate errs greatly on the side of conservatism. Suffice it to say that we are
convinced the figures given in Mr. Latimer's estimate should be plussed to such
cxtent as to make us say with confidence that the cost will not be 15 percent of
the pay roll but more ncarly 18 percent of the payroll. We see, then, that Con-
gress is confronted with a serious question as to where the money is to come from
to pay these liberal pensions.  Either it must fall upon the industry or the deficits
must be taken care of out of the public treasury. ~ Sinee the Class I railroads in
1934 lacked $32,000,000 in paying their fixed charges, and since we now have
approximately 60,000 miles of railroad out of 240,000 cither in receivership or in
bankruptey, it must be clear that the industry cannot bear this constantly
mounting expense which in two decades will consume 18 percent of the pay rolls.
Such a course if continued will inevitably lead to the imposition of burdens which
the industry cannot possibly bear. The alternative is to subsidize this special
class of employees out of the Iederal Treasury and thereby establish a precedent
which will be difficult to eseape and which is contrary to all of our theories of
government, .

The committec will remember that in the bill which has already passed it is
provided that a commission shall he appointed, consisting of 3 Senators, 3 Rep-
resentatives, and 3 persons 1o be appointed by the President, to study this
question of railroad retirement and make o recommendation to Congress.  The
legislation as it stands now exeludes raitroad employees from the henefits of the
Social Seeurity Act_but Jeaves the industry subject to the tax imposed by title
VIIT of that act. Tt is clear from the statements of the informcdl Chairman of
the Railroad Retirement Board that the tax proposed in {his bill will not he ade-
quate to take care of the costs which the pension act imposes,  No good reason
can be given why Congress, ut this time in the hurry of the closing days of the
session, should give its sanction to a taxing plan which is admittedly inadeguate
in advance of the recommendation which will be made by the commission 2
months before the pension bill becomes effective. It would be just as well to
leave the legislative situation as it is until the matter can be carefully studied,
remembering that there will be 2 months of the next session before the pension
bill goes into effect.

It is the position of the railroad industry that they ave engaged in an important
and essential public business, I think it is generally admitted that the coms-
mereinl welfare of the country demands sound, efficient and, if possible, solvent
railroad companies to carry on the business of the country. It is a business
affected with the publie interest, subjeet to the most intense regulation. At the
present time practically all of the railroad systems of the country have pension
systems which, in the main, have proven very satisfactory. In this matter of
granting allowances to employees as liberal as the finances of the railroads will
permit, the railroad industry has been among the pioneers. At the present time,
even in the distressed condition of railroad finance, approximately $36,000,000 is
being disbursed annually for pensions to aged and disabled employees, Tt is
true these systems are voluntary, but I eall attention to the fact that although
60,000 miles of railroads have gone into bankruptey eourts, in not a single instance
has the action of any receiver, trusiee, or judge administering the system inter-
fered with the pavment of pensions. In all these instances there has been a
general recognition of the faet that the amount dishmesed for pensions is o legiti-
mate charge to operating expenses. It cannot be said, thercfore, that this
industry has been neglectful of the welfare of its employees.  Railroad labor is
faithful and efficient. For approximately 13 years profound peace has reigned
in this industry. In this time there have been no strikes or lock-outs or dis-
turbances. Looking at the question broadly, railroad employees are the best
paid of any of those who labor in the fruitful and essential industries. They are
protected by Federal law with reference to their hours of service; there are dabo-
rate provisions whereby they are given the benefit of safety applinnces; their
wages are insured by contracts which are under the general supervision of the
administrative authority created by the Railway Labor Act.  They have no
reason to complain of any treatment accorded to them by railroad management.
One of the reasons why there has been a loss of traffic to competing agencies is
because of the fact that the railroads accord to their men wages and treatment
which others are not compelled to regard.
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Our plea comes down to this: that we are entitled to cquality of treatment
hefore the law, It has been our protest, and that protest we are now endeavoring
to reiterate, that Congress should not seleet the railroad industry for adverse and
diseriminatory treatment. If the railroads are to be subjected to this expense,
why should not a similar expeuse be put upon their competitors or upon industry
generally? A distinguished member of this committee has vecently expressed
upon the floor of the Senate hig interest in the railroad question and made the
observation that railroad management had in the past made some mistakes.
This may be true, since it is human to err.  On the other hand, the difliculties in
which the railroads find themselves have been accentuated by a disposition on
the part of Congress, which we deplore, to seleet this industry for adverse and
diseriminatory ireatment. If this bill is passed and this burden placed upon the
railroads it will be as unfair and as unjust an ace &4 has ever been perpetrated by
ani' legislative bhody.

place before cach of you a statement showing the net income or deficit of H0 of
the largest steam railways for the first 5 months of 1935 in comparison with the
firet 5 months of 1934, A glance at this statement will show the serious condition
of the industry just as this time, since the red figures so largely predominate.

Mr. Sura. Mr, Chairman, the employees have another witness who
desires a fow moments, .

The Cuamman. Very well. We will hear Mr, Latimer afterward,

STATEMENT OF HERMAN L. EKERN, OF MADISON, WIS., APPEAR-
ING FOR THE RAILWAY EMPLOYEES

Mr. Exern. I take it the question here before this committee is
really what this tax will be, beeause as I understand it the annuity
bill or compensation bill has pussed both houses, and is before the
President.

On the question of constitutionality I take it the Social Security
bill has probably disposed of that question as far as the Congress is
concerned, and if there is any question on that I will be glad to answer
it after 1 take up the financial aspects of this bill.

Senator BaiLey. What would be the effect if we do not pass the
legislation hefore us, huving passed this other legislation called the
retirement bill?

Mr. Ekern. The effeet wenld be that the Governiment would begiu
to pay the pensions June 1, .936, out of the Treasury of the United
States.

Scnator Gore. And charge it to the taxpayers of the United States.

Mr. ExerN. They would pay it out of any money appropriated for
that purpose under an appropriation by Congress.

Senator BaiLey. That being so, would it not he better to pay all
of these payments out of the general fund, and let the burden rest
on the whole of the country, and not on the railroads and their
cmployces? ‘

Mr. ExenN, Under the Social Security bill you have exempted
these employees from that bill.

Senator Bamky, T will agree it is not being done, nor is it being
done with respect to the processing taxes, and other taxes of that
kind. ‘There are special taxes relating to special produets, and why
would it not be sound policy, if the Government is going into that
business, to lay the taxes on the general revenue of the people and
make a distribution, so that then the burden would rest equally? 1
would like to hear you argue that from the standpoint of the rail-
road worker, because we propose to take a part of his pay.

Mr. Ekern., May I divert that until T state these figures?
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Senator Gore. Let me ask you one question. If I understand
vou, and you are right, I am wrong; or if I am right, you are wrong,
You say the bill passed the other day exempted the railroad people
from the Social Security Act.

Mr, Exern, From the benefits, deprived them from the benefits,

Senator Gonrr. Lt does not exempt them from the burden.

Mr. Exern. No; but it is proposed in the Ways and Means Com-
mittee to adopt an amendnmient that will exempt them from the
burden, and that is the same bill that is pending hiere.  Of course,
if it comes over here with that amendment, that will be before vou.

On this bill, let me eall attention to what this bill will raise. The
lowest total wage that has ever Leen paid by the railroads during the
pust 20 years is a billion and a half dollars.  That was paid in 1932,

Senator Bamey. How does that compare with net profits and the
gross revenues?

Mpr, Exkenrn, Tt compares with operating revenues about one-half
of the operating revenues, and it is charged as a part of the operating
expense, and it is about three-ifths of the operating expenses of the
railroads, or about 60 percent. 1t is 50 percent of the operating
revenue.

Genator Gore. You sav the wages were a billion and a half dollars?

Mr. Exern. Yes; a billion and a half dollars.

Now, this 6 percent, 2 paid by the men and 4 by the ecarriers, will
produce $90,000,000 on that basis per calendar year. At the present
time the railroad people testified that the wages amount to about a
billion and three-quarters, and at 6 percent that is $105,000,000.

The average wages during the 14-year period from 1920 to 1933
were two amcf three-quarters billion dollars. That is in the testimony
heretofore taken., That would produce at ¢ percent $165,000,000
a year. The highest amount of wages received was in 1929, when it .
was a little over 3 billion, and at 6 percent that would produce a tax
revenue of $180,000,000.

Senator BaiLey. So it has been reduced by half since 1929?

Mr. Exern. Practically so.

Senator Gore. Is that due in part to the fact that the railroad has
been cutting down the number of employees in an effort to economize?

Mz, Exern. The railroads have cut employvees since 1929 from
2,000,000 down to a certain extent, and then they have raised them
now, so thai the figures that we are quoting as to costs and demand
are largely on the basis of 1,100,000. I think they now have, under
this bill, about 1,200,000 employees.

Senator Gore. Will this tax have a tendency to reduce still further
the number of employees?

Mr. Exgrn. 1 don’t think so.

Senator BaiLky. Will you tell me how many people are engaged in
truck driving?

Mpr. ExerN. There are in truck transportation—I can not tell you
exactly, but 1 think about two-thirds of a million or more,

senator Bainey. 1 understand it is 700,000, about.

The Ciratrman. Of course, this social security is on a 50-30 basis,
and not the 4 and 2 percent, and there is a question in the minds of a
great many people why there should be a discrimination with the
employees of the railroads, when ali other eniployees pay one-half.
What have you to say about that?
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Mzr. ExerN. I am glad you asked that question, but if you will
pardon me, before I answer that, let me finish the statement with
regard to the figures.

All the figures that have been discussed are with regard to the
percentage of costs here. Itis all bottomed on this theory that we are
going to collect these revenues on the lowest wage basis, or at least
on a wage basis of $1,600,000 instead of the present billion and three
guartcrs, for 13 or 14 years hemce, on these percentages. If you

ouble the wages, you immedia .1y cut the percentages in two. That
has to be kept in mind when you talk about what this is going to cost
in percentages of wages, and whether the percentages we are talking
about will be sufficient.

The reason for the division of 2 percent and 4 percent is this: On
practically every contributory public retirement annuity plan for
teachers, })ublic employees, and others, throughout the United States,
it is the fundamental principle that the annuities determined upon
service, after adoption of the plan, are borne equally by the employer
and employee, which in this case would be 2 and 2 percent.

However, in the case of service prior to the taking effect of the act,
it is recognized that the part prior to the date the act became effective
should be paid for wholly by the employer.

Senator Gore. Repeat that, please.

Mr. ExerN. That all of the costs of annuities that arise from serv-
ices prior to the adoption of the plan, or the date the act became effec-
tive, should be paid by the employer. Those who serve after the
plan is adopted are interested in the annuities they are building up.
The industry has had the benefit of services prior to that time, and
obviously the industry should carry that cost for retirement annuities
chargeable to prior service.

This was figured out very carefully. I went over it personally with
the actuaries, and they are all agreed that this cost will be practically
a third of the total costs, and that makes 2 for prior service and 2
for subsequent service for the railroads and 2 for the men, and adding
that up makes the 6 percent. That is sound and practical, and that is
the reason for that division.

Senator CoNnaLLy. That would be true for a period, but after those
that have had former service die and get out, it would not be fair
then to continue on,

Mr. Exern. It will only be true for a period of, say, 30, 40, or 50
years. I assume this Congress has had experience of changing laws
that have been enacted, and there is nothing in this bill and there can-
not be anything in this bill, as I understand it that would bind
future Congresses. Consequently, Congress has full power to change
this act as it pleases.

Senator ConnarLy. We would have a hard time doing it if it ever
gets on the books.

Senator Gonrg. Theoretically all of this burden sooner or later will
be shifted and borne in the first instance by shippers, and in the last
instance by the consumers of the goods shipped. Is that not true?

Mr. Exern. Everything that goes into freight rates and passenger
fares of course is borne by the public, but your question assumes that
this is an added burden to the railroads. The answer to your ques-
tion, if you will permit me, is that the people who have studied pen-
sion questions [ think are all generally agreed that a sound, adequate
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and satisfactory retirement systern does not add the amount of the
pension payment to the cost of operation of the employer, but in fact
results in such a condition that it is absorbed, and that has been
generally accepted with respect to pensions all over the country.

There is good reason why the directors of our corporations almost
universally adopt private pensions for their employees, mostly at the
cost of the corporation, a few on joint contributory system.

Senator Gork. Do you not think they know what they are doing,
that they can shift this onto the public, and take care of themselves?
Suppose these railroad people struck or threatened to strike, and got
an increase in their wages of 2 percent. Then isn’t the whole business
shifted back to the consuming public?

Mr. Exern. Of course if you add 2 percent to the wages, you add
that 2 percent to the operating expenses of the railroad.

Senator BaiLey. Then, on that point, you would want 2 percent on
the trucks?

Mr. ExerN. I will answer that in this way, that I believe as soon
as this can be worked out the system should be extended to any car-
rier under Interstate Commerce Commission control.

L do not think it would interfere a particle with the railroad workers,
and I think I can speak for them in that respect, that the railroad
workers would be willing to have that done.

Senator BArkLEY. Is1t possible to work out a system for employees
of trucks and busses until there has been a stabilization of employ-
ment in those lines to give some permanency to it as to the situation
of the employee?

Mr. Exern. Yours is a very practical question, and I think it is a
matter of time until you can work it out.

Senator BarLey. In the meantime what would happen to railroad
workers having to work under competitive conditions? The railroad
men have asked me to say that the railroads have given fair treatment
as compared to trucks, and other kinds of transportation, and 1 told
them that I thought they were entitled to that. The railroad man is
working for an institution which is at a disadvantage as compared
with trucks.

Mr. Exern. If you will pardon me, I think there is a misunder-
standing as to the relative costs of this system, and I would like to get
to the other figures, which I want to submit to you.

Senator GEORGE (presiding). It is going to be necessary for the
Committee to adjourn in & very few minutes. How much more time
do you want?

L Mr, Exern. I think I can conclude in about 10 minutes if I can
ave 1t.

Senator BarLey. T am perfectly willing to give these gentlemen
more time. I do not think we should undertake to pass on this matter
without sufficient study of it.

Senator GEorae. We might proceed a few minutes, but the
Chairman of the committee was anxious that Mr. Latimer be called
this morning.

Senator BaiLey. I wish to say that it is much more important that
we act intelligently, than it is to save a few hours,

Senator Wavran, Let me ask this. Would it be possible to divide
the pay roll of the railroad, and provide that the 4 percent be paid
to that portion of the employees of the railroad who were the older
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employees in the service, and that a separate pay roll be provided for
the employees who enter the service after this date, and that the
ratio for them be 3 and 3?

Mr. Exgrn. It really makes very little difference; the railroad will
pay about the same. I think as a practical proposition it would be
much simpler to have this paid on a fixed ratio.

Senator WavLsn. Of course, at the present time it would not make
much difference, but I should think in 20 or 30 years you would have
a state which would make a great deal of difference,

Mr. Exern, I think in that time this will undoubtedly be revised.
As a matter of fact, in passing the bill that was passed, you provided
for an investigation by the Board to be appointed and afso by a
commission directed to investigate and report on January 1 of next
year, so that there is no difficulty about a further revision of that if
1t seems desirable,

Senator ConnaLLy. The bill we passed the other day—does that
pro(\lré’de for pensioning a man already out of the employ of the rail-
road?

Mr. Exern. Noj; it does not., We had that in the bill passed a
year ago, recognizing men in the service within 1 year, and that was
held unconstitutional by the Supreme Court, both by the majority
and the minority. That is not in this bill.

Senator ConNaLLy. What you have in mind is the men are retired,
and their pay should be borne by the company rather than the
employees,

Mr. Exern. That is right.

Senator Warsn. How many railroad employees are there who
have already retired, and are the beneficiaries of railroad pensions?

Mr. ExerN. 1 am not able to state.

Senator WaLsd. Does anyone know?

Mz, Suea. I think about 50,000.

Senator WaLsH. There are 50,000 on the retirement list who are
not being paid, and there is no provision to take care of them, and
they are at the mercy of the railroad.

Senator Gore. The bill we passed last year did undertake to pen-
sion men not in the service of the railroad.

Mr. EkerN. Only those who had been in service within 1 year, and
presumably were on a reserve or call list, but it did not make the
presumption clear and the Court threw it out.

Senator BArRKLEY. I want to ask this, if this Act which applies to
all railroad employees is to cost only $72,000,000, 1 do not see how
50,000 already retired are drawing $36,000,000.

Mr. Exern. We are not going to retire all of these men.

Senator BargLry. The railroads are now paying out $36,000,000,
and the statement was made that 50,000 employees are drawing that.

Mr. Exern. That is an average of about $750 a yvear, or a little
less, because I think $2,000,000 of that is being paid on relief, so that
it would be about $680 a year average annuity.

It is expected there will be retired from 30,000 to 50,000 men
under this, who will get $40,000,000 during the 7 months ending
December 31, 1936. The next payment will not be until June I,
1936, and next year the payment will amount to $72,000,000. That
is the first full year.



TAXATION OF INTERSTATE CARRIERS AND EMPLOYEES 29

The next year it is $84,000,000, and the next year $96,000,000,
and all of those who have testified have agreed that the payment of
$100,000,000 will be more than enough to pay all of the annuities
becoming payable during the first 10 years.

Senator BaiLey. That is $100,000,000 derived from both sides.

Mr. ExerN. Yes; that is correct.

Senator CoNNALLY. A man going to retire shortly has a big advan-
tage over the man not retiring for a long time, because he will get
retirement when he has only paid one or two installments.

Mr. ExerN. That is right. The reason for it is this: You can
justify any retirement system on but one theory, and it is satis-
factory equally to the employer, employee, and public as a whole.
You cannot justify it solely as a benefit to the employees.

Senator ConnNaLLy. That is what you are going to do with the
men retiring in the next 6 or 7 months; they have got their salary, done
what they pleased with it, yet you are going to pay them, and take
it out of the men still in the service.

Mr. Exern. Those men are being paid wages today, and the wages
are approximately twice what they will get in annuities. A tender-
hearted superintendent, and one not so tender-hearted, will not turn
that man out to starve. e will be kept on the pay roll, and at the
regular rate, and it is desired to get those men on pensions.

There is a real economy in that, in the advancement in the service
going to the vounger men, along with pensioning the old, and that is
back of every pension system of every industry.

Senator Gork. Do you think the fact a man who goes on a pension
in 2 or 3 months, and lives on it as an abandoned shell of his life,
puts him in a sclf-respecting attitude?

Mr. ExerN. I do not think he would complain. He would prob-
ably get only half of what he would get if he stayed on in the service.

Yesterday afternoon’s papers had a statement, inadvertently,
of course, that at the end of 10 years this system would cost 4 billion
dollars a year. Of course everyone recognizes how ridiculous that
statement is, yet I am told that same statement was repeated this
morning, I don’t charge the railroad people with responsibility
for such statements.

Senator BaiLry. Let us see if we can get an agreement. Would it
be 100 billion?

Mr. ExerN. The statement was 4 billion a year.

Senator BatLey., We all agree that is untrue, and you say & hundred
million, do you not?

Mr. Exern, I say 100 million coming in, but there is more than
that going out at that time.

Senator BaiLey. That is accumulations.

Mr. Exern. Partly. Some accumulations.

Senator BaiLey. I just want to know what it costs the people that
pa%\'/[the taxes, the workers, and the railroads.

r. Exern. It will cost them whatever the required percentage is
on the total amount of wages. It will cost them in 10 years, at 1945,
10 percent on the present pay roll of $1,600,000,000. That is assum-
ing no increase in the pay roll, and also assuming a maximum amount
of retirement, which we do not believe will happen.

Senator BaiLey. I want to get your specific figures.

15299—35———3
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Mr. Exern. If the wages stuy at $1,600,000,000 it will cost 10.3
percent to produce $164,000,000, according to Mr. Latimer’s figures,

Senator LA Forrerre. Is that at the end of 10 years?

Mr. Exern. At the end of 10 years.

Senator BaiLey. That is the payment of the railroad.

Mr. Exern. That is the payment by both men and railroads. 1
am merely stating Mr. Latimer’s figures.

Senator BaLey. That corrects the $4,000,000,000,

Mr. Exurn. Yes; that corrects the $4,000,000,000 statement,
That is what T want to got at.  Now, if the committec please, no one
can fortell just what the wages will be, what the total number of
employeces will be, or what the retirements will be in 10 years, so we
accept the figures of Mr. Latimer as fairly correct. 1f we had estab-
lished such a system as this 30 years ago, 1t would be in full operation,
going along nicely. We would have underestimated enormously tho
mcrease in the operation revenue and the wages on the basis of which
the cost would have been paid.

Senator BarLey. Will you tell us just what the railroads made last
year after the payment of taxes and all other operating expenses?

Mr. Exern. I have not gone into that, but I know they have fared
like the farmers, merchants, and bankers.

Senator BaiLey. Your figures indicating a reduction of income and
of employees compares rather evenly in general wish the reduction in
the national income.

Mr. Exery. Let me make this statement, which I thinkisabsolutely
fair. 1 assume when the railroad employees have suffered a cut in
their total wages of one-half and the ratlroads have sufifered a like
cut in their wages, that they have fared about the same with the
farmers, bankers, and others in industry,

Senator Barmey. The annual income fell from $72,000,000,000
to $38,000,000,000, and has now gotten back to about $48,000,000,000.

Mr. Exern. 1 was going to say that so far as suffering 1s concerned,
it is not only one of employees, but also of carriers. You cannot
draw any line on that.

Senator Bamuuy. 1 would like to get from somebody on the other
side, what did the railroads make?

Mr. Frercuer. They were $32,000,000 short of other previous
years, they were in the red.

Mr. ExerN. After interest charges also?

Mr. FrercHER, Yes.

Senator BaiLey. They would expect to pay their interest charges,
otherwise go into receivership.

Mr. Exern, Our farmers have not paid interest charges, and our
merchants and manufacturers have been in the red until recently, so
I don’¢ think that is any criterion at all, when I look back to about
1929, when the railroads made enormous revenues.

Senator Baiuey. You say the railroads lost $32,000,000, and that is
not significant, you say?

Mr. Exern. It is not significant of what will happen in the next
ten or fifteen years,

Senator BaiLey. Do you think we have any reasonable hope the
railroads will be better off? I have heard a great deal of complaint
of how they suffer from competition.
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Mr. Ekern. You have done something to remedy that, and T am
hoping it will work out. The railrond men are all interested in the
future fortunes of the railroad.

Senator BaArkLEY. 1 have to go to the floor on account of another
bill pending. Will we have another session tomorrow?

Senator GuorGE., The Chairman did not contemplate a session,
but it is obvious we will have to have one,

Senator BaiLey. 1 think we are getting a great deal of very valuable
information,

Senator Grorcr. I think the Committee will now adjourn until
ten o’clock in the morning.

(Thercupon at 12:10 o’clock p. m., the hearing was adjourned
until 10:00 o’clock a. m., Friday, August 23, 1935.)
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FRIDAY, AUGUST 23, 1935

Unirep STaTES SENATE,
Commrrrer oN FINANc,
Washington, 1). C.

The committee met, pursnant to adjournment, at 10 o'clock a. m.,
in the committee room, Hon. Pat Harrison presiding.

Present: Senators Harrison (presiding), King, George, Gore, Costi-
ean, Bailey, Clark, Byrd, Lonergan, Gerry, La Follette, Metealf, and
Capper.

The Cuatrman. The committee will be in order,

Mr. Kkern, you did not quite finish yesterday.

STATEMENT OF HERMAN L. EKERN—Resumed

Mr, Bxery. T did not. T was asked some questions which T
promised to answer, and also I dealt with some figures as to which T
did not complete my statement.

The Cuateman. All right, you may proceed.

Mpr, BEkurn., I will try to be very brief in this, Mr. Chairman.
Sinee this hearing yesterday the House Committee on Ways and
Means has reported a corresponding bill to the one under considera-
tion here, with an amendment changing the tax rate of 2 percent
payable by the employees and 4 percent payable by the carriers to
a tax levied for 1 year only, which tax was made 3.5 percent payable
by the employees ‘and 3.5 percent payable by the carriers.

Now it is significant that this tax which is proposed here to be levied
is limited to 1 year only., [ want to say right at the outset that the
employees do not agreo to this manner of dividing the tax, but in view
of tho lateness of this session, and due to the further fact that this tax
is only levied for 1 year, from Mareh 1, 1936, to February 28, 1937,
wo_are not entering any objection to this amendment af this timo,
This is, however, with the distinet understanding, Mr. Chairman,
that wo shall ask in any reenactmont of this law, this taxing aet, that
the principle of o division of one-half and one-half for the suhwquont
servico and the (‘mpl(w(\r bearing the total cost of the prior servico
shall be maintained in a broad wonm'nl way in the manner which has
been discussed heretofore hefore all the other committees and dis-
cussed before your committee,

Tho reasons for that were stated yesterday, and T think the conunit-
tee will have them in mind, and T want to make this absolutely clear
on the record, that the raiload employees, who are willing to go along
on any tax that is ronsonable and necessary for this prepose, do insist
that as to the obligations for prior service the burden assumed for
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prior service, that is a burden of the employer, which in any tax that is
hereafter levied should be recognized as such a burden and not as a
burden of the employees. T think perhaps that is all I need to say
on that point.

Now with regard to the results of this increase in the tax, I think it
is pertinent, perhaps, to call attention to the figures on this. It
results in a uniform increase in the total yearly revenue of one-sixth.
On the basis of the minimum total wages of a billion and a half in 1932
the tax revenue at 7 percent would start at $105,000,000 instead of
the $90,000,000 that we discussed yesterday. 1t brings the tax
revenue on the maximum wages of 1929--and by the way, the wages
were in excess of $3,000,000,000 for 6 years, or 7 years prior to 1929,
and on that $3,000,000,000 the tax revenue at 7 pereent would be
$210,000,000.

Now, if you go back, then, to this 14-year average I spoke of yester-
day, it brings the tax revenue up to $192,500,000. On the present
wages of $1,750,000,000, it brings the tax revenue which would actu-
ally be collected now for the calendar year to $122,500,000. That
would mean you would get five-sixths of that during the year 19306.
During that year the estimated annuity payments—and 1 think that
will cover it very well—are probably $40,000,000, as we figure it, or
dividing it exactly, $42,000,000.

Mr. Kravruorr. You mean for 7 months from the first of June?

Mr, Exurx. From the first day of June to the end of the calendar
year, for 7 months. The following year the estimate is, as I want to
recall to you, $72,000,000, That is 1937. In 1938 it is $86,000,000,
and so on. The G-percent basis applied to the low total wages of
$1,600,000,000 will carry this through for approximately 10 years.

Now obviously if you add one-sixth of the total collections you will
carry it through much longer than that, because that additional one-
sixth is an added protection against any drain on the Treasury, and
that undoubtedly will carey it through at least to 14 years, and we
figure possibly somewhat longer, on the low total wages.  Now if the
wage scale should return, or the total wages, not the wage seale, if
the total wages should return even approximately to that prior to
1932, say increased by 50 percent, obviously the same percontage
applied to that would also increase the tax revenue 50 percent, and
it is not unreasonable, in my judgment, to expect that the total
wages, with the resumption of business and getting out of this depres-
sion, will come back. It has already come back, according to the
testimony of the railroads, and it is surely coming back. So we can
reasonably expect that the tax revenues here will be a very con-
sidernble amount more than have been used in any of these figures
that compare tax revenue with outgo,

Senator BaiLry. Has that been announced by the railroads, that
we have already recovered?

Mr. Exur~. The total wagoes paid are now greater than in 1932.

Senator BaiLey. That is very gratifying. You said that the rail-
r;)ad people told us that we have already recovered. I did not know
that.

Mr. Exern. That is in the testimony.

Senator Baiuey. Do you say that we have recovered?

Mr. Exerx. Not that we have recovered, that we are on the way
to recovery, that we are recovering.
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Senator BaiLey. Are you predicating your theories or your views on
the theory that we are in for a fine period of rising markets, the
restoration of normal business?

Mr. Exeryn. Do you want my personal opinion?

Senator BaiLey. Yes.

Mr, Exern. I am merely stating the facts as they are now stating
them. I think there is a reasonable ground for believing that we
are going to have a steady recovery,

Senator Bairey, Right along from now on?

Mr. Exern. No; we are going to have the usual ups and downs,
but the net result is going to be an increase.

Senator BaiLey. I am tremendously interested in that. You
think it will be in the next 4 or § years, that this recovery will be
coming on?

Mr. Exern. I am not prepared to give any details for the time
you indicate for that purpose. 1 do not claim either to be a financial
or an (\(‘nn()mif' (‘X])(‘l't.

Senator BaLey. But you are an optimist.

Mr. ExerN. Very much so.

The CHAIRMAN. Proceed.

Mr. Exern. Now in discussing this tax, and in making this state-
ment which I made a few moments ago to the chairman before the
other Senators arrived, that we are not objecting to the 1 year
imposition of the 3.5-percent tax on the men and 3.5-percent tax on
the earviers, making a total of 7 percent, I want to reiterate that we
do objeet to the division of that as a permanent principle.

i(‘nator BaiLey. What have you in mind as to a permanent prin-
ciple?

er. ExrerN. The permanent principle that we believe is applicable
here, as a principle of the pension legislation, is an equal division of the
cost of that part of the pensions which are applicable to current ser-
vice after the act takes effect, and that that part of the pension which
is payable on account of the service before the act takes effect is
properly a charge against the employer. That is the basis of the 4-per-
cent and the 2-percent division.

Senator BamLey. That would be the ratio that you have in mind?

Mr. Exern. Well, not necessarily the ratio, but that would be the
difference, 2 percent diflerence there, and to some extent that ratio.

Senator BaiLey. Not 2 percent difference, it is 100 percent differ-
ence.

Mr. ExerN. No; 2 and 2 arc 4 percent, that is the sense in which
T used it.

Senator BaiLey. Oh, you used 2 points?

Mr, ExrrN. Two points,

Senator BaiLey. It is not 2 percent?

Mr. Exern. It is not 2 percent of the two figures. Shall 1 go on,
Mr. Chairman?

Senator Georer. Yes; you may proceed.

Mr. Exzry. We think that this tax is not an unfair tax on the
railroads, or on the railroad industry.

Senator Bamey. Well now, on that point I want to get some infor-
mation, Would you consider it an unfair tax if it were not applied
under the retirement act here, which has already been passed, entitled
“H. R. 8651”7 ?
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Mr. ExerN. As a provision for those annuities?

Senator BamLey. Yes.

Mr. Exern. No.

Senator BaiLey. You would not?

Mr. Exern. No; absolutely not. I will give you my reasons for it.

Senator Barey. I want to follow you up about that. Suppose you
take the money and apply it for governmental purposes.

Mr. Exern. That is absolutely all right.

Senator BamLey. You would not consider it unfair?

Mr. Exern. If in the wisdom of Congress that is the desire I do not
think anybody could question it.

Senator BaiLky. Now, I want to get that clear. Then the em-
ployees and the railroads would not get anything.

Mr. ExerN, They would get the same as any other citizen from
the tax.

Senator BaiLey. The funds in the General Treasury would not be
distributed for this retirement benefit?

Mr. ExerN. As far as this bill goes this tax goes into the General
Treasury.

Senator BaiLey. Now let us be honest about it. If I vote I am
going to vote for it with the view that it is going to the railroad work-
ers. Now are you advocating that we shall do that or are you not?

Mr. Exery. 1 am advocating, and have advoeated continuously,
the enactment of an annuity retirement law for railroad workers,
which you have already enacted.

Senator BaiLey. Yes.

Mr. ExrrN. And I think in view of that enactment it is a very fair
thing that we should provide for an increased revenue from the
railroad industry.

Senator BarLey. Is not that just what we are doing, or proposing
to do in the act which we are considering?

Mr. Exern. You are providing for an additional revenue, yes.

Senator BarLey. For that purpose.

Mr. ExgrN. But you might repeal the retirement law tomorrow.

Senator BaiLey. Oh, yes.

Mr. Exern. Or you might let the retirement law stay in force and
repeal this law tomorrow; or you might adjust, as we expect you will,
this tax rate at the next session of Congress beginning on January 3,
1936.

Senator BaiLey. Congress has power always to repeal and modify
its acts, 1 understand that, but here is what I have in mind: I have
got to account to my constituents for my vote on this legislation.
The only way I can account for it to the reilway workers in my State
and to the employers, would be by way of saying, “Yes, I voted for
this tax on you, but I voted for you to get it.”” Is not that what you
have in mind?

Mr. ExerN. Exactly, from a practical standpoeint that is very fair.

Senator BaiLey. You would not advise me to vote for it on any
other ground?

Mr. Ekern. I am not sure about that. Let me give you my
Teasons.

Senator BaiLey. I am going to follow you about that. Would
you advise me to vote for an additional income tax on the railway
workers over and above the ordinary income taxes unless it were in
contemplation that the money was to be returned to them?
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Mr. Exern. Well, I cannot answer that, because there is no con-
templation here of this money’s being returned to them; only a part
is returned to them in any event here, for several years to come.

Senator BaiLgy. Let us have it in your language. You say
‘g part’’; it will be the larger part, I suppose?

Mr. EkErN. I do not think that you would probably divide this
up in this way if you did not have in mind that there would be some
kind of a division.

Senator BaiLey. Now let us go a little bit further about that.
This taxes an income up to $3,600 a year, an employee’s income; is
that right?

Mr. Exern. That is correct.

Senator BaiLey. That tax is 3.5 percent; is that right?

Mr, Exern. Under the bill that has passed the House.

Senator BaiLey. Now we are imposing upon him an income tax
in addition to the income tax that is imposed upon others than
employees of the railroads.

Mr. Exern. Yes.

Senator BaiLey, Would thut be fair unless you were to return the
money to the workers?

Mr. ExerN. That depends upon whether you regard it as a tax
upon the industry as such or a tax upon the individual. Now let me
give you my points on that.

Senator BaiLey. This is the tax—there is no question about that—
this is the tax clearly written on the wages of a salary paid to workers.
There is no question about that.

Mr. ExerN. Let me give you the point of view, if you will permit
me, Senator.

Senator BaiLey. All right.

Mr. Exern. I think I can clear your mind on that and give you a
perfect defense.

Senator BaiLey. I am going to tell you now, do not tell me to vote
for this unless I am sure that the money is going to employees. You
will not tell the people that you represent that either.

Mr. Exkern. We haven’t any doubt that it will. You have already
provided for that. DBut let me bring this out to you, Representative
Crosser brought this out in the House hearings on the Committee on
Ways and Means. The total wages on the railroads are equal to
one-half of their total operating expenses. A tax of 6 percent, which
he was then discussing, on the wages is, in effect, the same as 3 percent
on their operating revenue. The proposed 6-percent tax on the rail-
road industry is no different, essentially, from the 3-percent tax which
the Government now collects from utilities on the sale of electrical
energy, and that tax has been in force for some time.

The imposition of the proposed tax upon carriers, upon railroads
in interstate commerce as a class distinguished from competing
busses and trucks, is again no different from the imposition of a tax
upon electrical utilities as a class distinguished from competing gas
utilities which are not subject to the tax.

Senator BaiLey. Here is the difference. The tax on the utilities
is a tax on the corporation itself. The tax we propose here is a tax
on the salaries of the employees. Now we are not taxing the salaries
of employees of utilities.
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Mr. Exkern. T am following that right up. Just pardon me for
a little interjection here. This bill is not subject to any of the
infirmities for which specific prior Federal taxing acts have been
held invalid by ‘the Supreme Court of the United States. The
taxes striken down have been uniformly stricken down because
they were neither designed to nor would have raised revenue. In
this case there isn’t any question about that. This tax is designed to
raise revenue, and it will put the revenue into the United States
Treasury, and there isn’t any question about it. There are no condi-
tions here, no strings to this. The money is to be collected and go
into the United States Treasury.

I might just refer to the Child Labor Taxing Act, which was purely
a prohibitory act; the Futures Trading Act, which was held uncon-
stitutional and was purely a prohibitory act, and when it was reen-
acted as a regulation of interstate commerce the Grain Futures Act
was held by Chief Justice Taft to be & valid act. .

There are, of course, cuses where these prohibitory taxing acts
have been held valid. Notable sinong these, of course, as everybody
recognizes, is the Bank Note Taxing Act, the Colored Oleomargurine
Act, and a number of others,

Now, getting to your point, Senator, Representative Crosser made
this statement in the hearing on the House bill before the Ways and
Means Committee on August 15. That is on page 11 of that report:

The bill, H. R. 8652, is designed to raise revenue. It will raise revenue, Its
provisions are certain and definite. It involves no delegation of power.

The tax is levied upon a long-recognized and well-defined class.  The carriers
subjected to the tax are those long regulated and supervised under the Interstate
Commerce Act, under provisions applicable exelusively to such carriers.

The employee classification is based upon that set forth in the Railway Labor
Act and the earlier acts affecting employees of the carriers. These employees
enjoy advantages which distinguish them clearly from employces of other em-
ployers engaged in similar occupations.

Now what are those advantages?

Under a long line of acts of Congress special provision has been made for their
safely. Their hours of labor have long been regulated.  Their right to maintain
organizations to bargain colleetively under representatives of their own choosing
has heen enforced by law for many years. The long-established seniority rule,
together with the necessity for continuous operation of the national transporta-
tion system by railroad, have brought about greater continuity and permanence
of employment than in any other ficld of employment.

Senator BaiLey. Let us come to the advantages., Do you have in
contemplation now that we put a tax upon them to offset those
advantages or to enhance their advantages and give them another
advantage?

Mr. ExerN. Yes, we are giving them another advantage.

Senator BaiLey. So it is not by way of an offset, it is by way of
an additional advantage?

Mr. Exenn, It is an additional advantage. But here is another
point. There are distinctions between the railway labor employment
and other employments which are not dependent upon statutes. For
instance, the long-established seniority rule, together with the neces-
sity for continuous operation of the national transportation system
by railroads, has brought about greater continuity and permanence
of employment than in any other field of employment.
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Senator BaiLey. That is no reason why you should tax them. I
agree that there are advantages which are very admirable, but that
is no argument to put a tax on them,

Mr. ExerN. Just a moment, Senator. You tax on ability to pay.
Here is something that you are tryving to do in the interest, not alone
of these employees, not of the employers alone, the carriers, but of
the industry as a whole, to facilitate the operation of these railroads
in the best possible manner.

Senator BaiLey. Weil, we tax on ability to pay, that is true, but
we measure that ability by the income, und you propose here on the
man who gets in excess of $2,500, assuming he is married, or in excess
of $1,000, assuming he is single, in addition to the income tax which
is imposed by the Congress, another tax on his pay roll. Now I
think there is not » man on this committee, I think I am safe in
saying, but that will vote for that tax simply with the understanding
that it is to go back to the employees by way of this first act that we
have already passed.  We might just as well be frank with ourselves
about that, g’ou will be frank about that; won’t you?

Mr. Exern. You have already enacted the other law.

Senator BaiLey., And this act is for the purpose of paying the
retirement funds under that law.  Why not admit that and be done
with it?

Mr. ExerN. Now, I do not want to appear to be dodging this,
Senator.

Senator Baiey, Of cou. » not.

Mr. ExernN. 1 want to be absolutely fair with you. The theory of
this act, as presented yesterday by Judge Krauthoff, is that these two
acts, so far as relates to action on them by Congress, are distinct.,
They are more distinet even than the separate titles in the Social
Security Act.  What Congress has in mind taking care of, of course,
it & matter for Congress purely. ‘

Senator Bamey. 1 am going to hold vou dyvn on that. Of course,
it is u matter for Congress, but it is ulso a matter for you, when you
advocate the act. 1 am going to ask you, and you may answer if you
wish, and 1 think you will, are not you arguing in perfeet good faith
for the taxing act on the employees with the view of having the
money paid to them under the act we passed here; are not you
doing it?

Mr. Ekrrn. Yes,

Senator Bainky, All right,

Mr. ExerN. You already provided for it. Let me say then, Mr.
Chairman, as I understand it, and 1 want to be corvected if 1 am in
error, that it is not within the power of Congress to pass any taxing
act which a succeeding Congress cannot change. I assume it is
bevond the power of Congress to tie itself up in any appropriation
which binds a subsequent Congress unless there is some contract obli-
gation involved, which there is not in the annuity act that vou passed.

Senator BaLey. What position would you take if Congress under-
took to divert the fund derived from the railway employees to funds
to be used for governmental purposes?

Mr. Exern, 1 expect that Congress will.

Senator Bamey. Will divert the funds?

Mr. EkerN, We are going to raise here this first year something
like $90,000,000 and you are only going to use $40,600,600 here for
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the payment of annuities. I haven’t any doubt if Congress needs
that $50,000,000 it can appropriate it right out of the Treasury.
There is no doubt about that.

Senator BaiLey. And you would not make any protest about it?

Mr. Exern. Certainly not.

Senator BaiLey. Are not you putting yourself in the position of
advocating a special tax on tKe railway employees for the purpose of
obtaining revenue for the United States and not for the purpose of
their retirement, fund?

Mr. Exern. For both,

Senator BaiLey. Don’t you put me in a bad position if I should
2o back to North Carolina and tell my friends that 1 voted for a
special tax upon them over and above the income tax and the other
excise taxes, that it is a special tax on them for the purpose of paying
the national debt, for instance, and carrying on the Government that
way? Does that put me in a very good position?

Mr. ExerN. In the present situation you have no difficulty. The
representatives of the railroad employees with whora this has been
thoroughly considered are unanimous in supporting this taxing bill.
As a matter of fact, let me add this, Senator——-

Senator BaiLey. I think they are unanimous for it on the ground
that it is carrying out the retirement fund views. That is the basis
of unanimity, of course.

Mer. JkkerN. We do not have any misunderstanding about that.

Senator BaiLry. All right.

Mr. EkerN. 1 waint to put into the evidence here Congressman
Crosser’s statement, just this much:

In recognition of the facts the employvees are practically unanimous in support
of the proposed tax, The great interest of the Nation in the railroad trans-
portation system makes it certain that these distinetions are and must he main
tained.  The proposed tax is one amply sustained as a proper elassification.

Now there is just one other point I want to mention, and that is
with reeard to the amount of the tax.  We think that so far as any
burden is thrown on the Federal Government by this Railroad
Retivement Act, that it is fully provided for under the 6 percent for
10 years and under the 7 percent for 14 years, or more,  We are agreed
on that. I think all those who testified here are agreed on that, and
if there is any question about that Mr. Latimer can discuss it.  We
are not protesting against the 7 percent, as I stated before, in this
1-vear tax; we are not protesting agninst 7 percent excepting on the
division of it, as ! indicated before.  We think the prior service should
be borne by the railroads.

Senator BaiLey. You are not protesting against the 3.5 and 3.5,
you are nccepting that much?

Mr. IExeun. Fer the 1 year, but only for the 1 year.

Senator BamLey. And next year you are going to ask that be
changed to 4 on the railroads and 2 on the emplovees?

Mr. Exenn. No; we are not making any specific request on that.
We are willing to have that thoroughly investigated by the Commis-
sion which you provided for, and we want a fair division on that which
will be fair then as a principle to carry through the years. This is a
long-term proposition,

Senator BaiLry. The 4 and 2, you are accepting that as being fair?

Mr. ExerN. The 4 and 2 we regard as fair. That is our proposal.
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Senator BaiLey. All right.

Mr. ExerN. Now I do not know that I need to go into the tax and
the cost any further, because all these questions have been quite fully
developed. I do, however, desire to czﬂl attention to one thing which
to my mind is very unfortunate.

Yesterday morning in my testimony I called attention to an article
carried in one of thegi;arge newspapers, and it was repeated this morn-
ing, to the effect that this railroad retirement snnuity system would
cost the Government, or the Treasury, some $4,000,000,000 a
year after the tenth year. I am very much surprised this morning
to find, in an article in the Washington Post of August 23, under the
title “By the Associated Press’’ this statement:

The committee has been worried over assertions that 6 pereent would be inade-~
quate to finance the pensions, and that the Government might have to contribute
$2,000,000,000 annually and in 10 years perhaps $4,000,000,000.

Now, Mr. Chairman, I call attention to this for this reason: The
great mass of the people has no means of getting information as to this
except through their newspapers, and this is going out as the deliber-
ate statement of the greatest news distributing agency we have in this
country, or perhaps in the world, and I think that is something that is
inexcusable and should be corrected, and should be corrected as
promptly as possible. There ought not to be any question about that.

Senator BaiLey. I am going to join you in that. Most of us in
the Senate are afraid to make a speech because we do not know what
the papers are going to say what we said the next day. If you
have a remedy on that, you give it to me and we will attach it right
to this bill.

Mr. ExerN. The only remedy I have ever discovered, Senator,
is to call attention to mis-statements as often as you have a public
opportunity.

Senator Costican., What basis, if any, was there for that report?

Mr. ExerN. I can say, Senator, from my appearances before the
committees, and so far as I have heard the discussion, there was
absolutely no basis.

Senator BaiLey. Do you care to state what was said yesterday, as
to what the facts were?

Mr. Exern. There is no question about the facts which have been
testified before all the committees, as to what the annual cost is,

Senator Costican. Is that press report based on any testimony
given before this or any other committee?

Mr. EkerN. Noj; perhaps yvou might like to have the whole report
put into the testimony. It is not very long.

Senator Costican. I think it is quite unnecessary to have it in
the testimony.

Senator Gerry. What is the amount you gave vesterday?

Mr. Exern. [t ranges from $40,000,000 the first vear to $42,000,000
up to about $137,000,000, or something like that, at the end of 10
years. That is the very maximum.

Senator CosticaN. You now refer to the testimony given yesterday?

Mr. ExerN, Yes; as against the $2,000,000,000 which is set out
here. Of course to anyone who is at all familiar with this the thing is
wholly ridiculous.

Mr. Frercuer. If the committee would permit me now, or later,
I would like to make an explanation that I think would show where
the $4,000,000,000 figure comes from, where it comes into this picture.
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Mr. Ekkr~. T know about the $4,000,000,000.

The CHamryax. How much more time do you expect to take on this?

Mr. ExerN. I am almost through, Senator. I was asked some
questions about the constitutimmﬁty of this yesterday. 1 think
some of the questions have developed my point of view. As 1 under-
stand it, the decisions with regard to the taxing power, so far as the
decisions on taxes levied by the FFederal Government are concerned,
have not struck down any tax which was designed to raise revenue and
which did, in fact, raise revenue and did not have any of these pro-
hibitory conditions.

Senator BaiLey. Now let me ask a question there on the theory of
constitutionality. I understood you just now to argue that since the
railway employees were especially favored that it would be a righteous
thing for the United States Government to levy a tax upon their
income over and above the taxes levied upon incomes of other people
in the United States. Do you really take that view?

Mr. Exerx. That only enters into the constitutional question as
a matter of classification,

Senator BaiLey. But if it enters into anything it must be a reality,
it cannot be a figment.

Mr. Exerxs. It isa fact, there is no question about the fact. T am
stating that as a matter of classification.

Senator BaiLey. And vou said we can classifv incomes in America
on thoe ground of the relationship of the man enjoying the income to
the others of the population?

Mr. Exern. Oh, ves,

Senator BaiLey, On a basis different from his income but related
to his status?

Mr. Exern. Oh, yes; you have done that.

Senator BaiLey. Are you advocating that now with respect to
railway employees?

Mr. Exery. Congress has done it and I assume for constitutional
purposes you can do it.

Senator BaiLey. You are asking these Congressmen to do it and
you are speaking for the railway workers. Now if I get into a crux
about that in North Carolina are you going to let me say that you
asked me to do that? Suppose I get up and say: “You are an
especially favored class. We put an income tax on you over and
above the income tax on your neighbor”?

Mr. Exery. Chairman Crosser of the subcommittee which handled
this bill, and who introduced the bill, indicates that we are perfectly
willing to have you say that. You should say it. As a constitu-
tional question, that is very plain.

Senator BaiLey. Then I want to get that fully developed. You
are asking that the tax be reduced hereafter, but how far could we go
on the theory that they are a favored class?

Mr. ExkrN. Senator, I sugeested that this whole matter of the
rate of the tax was one which the Commission would be expected to
investigate and to report upon for the Congress which meets next year.

Senator BaiLey. Well, I was very much surprised when you took
that position. .

Mr. Exer~. I think that is a fair position.

Senator BaiLey. I was surprised to have you take the position
that I should impose an extra tax on any particular class of people in
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the United States, and especially the railroad workers, not on the
ground that the money is to be returned to them but on the ground
that they already enjoy advantages and ought to pay extra taxes on
that account.

Mr. Exgrn. As'a classification.

Senator BaiLey. You classify them for the purpose of increased
taxes.

Mr. Exern, Yes, sir. Now then, with regard to the carrier, I
assume that there is not any question as to the classification of the
carriers.

Senator BarLey. I am going to tell you not a Member of Congress
will say that on the floor.

Mr. Exern, I want that in the testimony, that we have made the
statement. We are not asking the Members of Congress to make
any statement one way or another, but with regard to the classifica-
tion of the railroads there cannot be any question, because for years
you have separated the carriers by railroad in interstate commerce
from all other activities, in the Interstate Commerce Act and in all
the related acts, so there is no question there. As I stated before,
with regard to the appropriation, we have been unable to find any
decision that holds that you cannot make an appropriation.

Now the case of Massachusetts against Mellon, it is true went off
somewhat without any flat-footed decision on the question of whether
or not Congress could be limited by the court in making an appro-
priation, but it was there squarely decided that neither a State nor a
citizen of the United States couldy challenge the appropriation.

Applying that principle, there does not seem to be any constitu-
tional question with regard to the right to appropriate.

Senator BaiLey. That is Massachuseits v. Mellon, and the Froth-
ingham v. Mellon case?

Mr. ExgrN. Yes,

Senator BarLey. Do you deduce from that that the spending
power of the United States cannot be challenged at all, that Congress
can spend money for anything? Do you go that fa1?

Mr. Exern. That is not necessary. It is not necessary to go that
far, Senator.

Senator BaiLey. I do not think so either.

Mr. EkernN. I do not think it is, but the long-established practice
clearly shows that Congress is spending money for a great many
purposes that are not so essential as the present purpose.

Let me go one step further. I have had to do with this legislation
from its initiation in Congress.

Senator Bainey. You mean these bills, these two bills?

Mr. Exern. Well, the legislation that preceded it, as well as these
two bills, and in the legislation that preceded this I asked for
its enactment under the commerece clause, and it was enacted accord-
ingly, and as you know the Supreme Court of the United States
held that it was unconstitutional.

Senator BarLey. They could not do it under the commerce clause?

Mr. Exern. Let me correct one or two things that were stated
by Judge Fletcher yesterday. First let me say I agree with him in
his statement that Justice Roberts held that the ¢nactment of the
law last year was wholly beyond the power of Congress under the
commerce clause.
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Senator BaiLey. You are contending then that the court was right?

Mr. Exern. No; I do not agree that the court was right. Judge
Fletcher did not add this, which is the significant thing: That finding
or decision of the court was based on the specific statement, which
is in the opinion by Judge Roberts and is reiterated by Chief Justice
Hughes in his dissenting opinion—that while Congress could lawfully
require—I am stating 1t in broad language—the dismissal or retire-
ment of employees in the interest of safety and efficiency, it was
beyond the power of Congress to add to that a requirement that the
man be paid something to live on after he is separated from the
service; in other words to pay a pension or an annuity to this retired
man.

I do not agree with that conclusion of Justice Roberts. It is the
finding and holding of the majority court, but it is absolutely contrary
to all the experience in pension matters, private pensions as well as
publlilc pensions throughout the United States and over the whole
world.

Senator BarLey. Does not Justice Roberts take the view that it is
a matter of regulation of commerce?

Mr. Exern. Exactly; but if it is essential to the retirement of a
man from service in practical operation to pay him something for his
continued subsistence, then why is not the pension just as essential
to the regulation of commerce as the right to have this man quit
service for, say, inefficiency? As a matter of fact, that is only a small
part of it, getting the old man out of the service. The big part of
1t is, when you take this man and lift him out of this position where
he is not of such great value, or his value may have largely ceased
and you are continuing to pay him the salary, possibly reduced in
some cases but in many cases the entire salary, when you lift him out
of the position in a manner satisfactory to him, where you pay him
probably half or less than half as a pension, and then you move
up o man who is in the flower of his manhood and is able to give the
fullest and best service, you are improving immensely the ability of
the transportation system to perforin the service that you want per-
formed by the transportation system, and then you enable the rail-
road to go down again and pick up the younger experienced man who
now because of the reduction in the force is unemployed.

Senator BaiLey. You are still then referring to the theory of
regulation. How will it do that if the security bill does not do that?

Mr. Exern, Pardon me, Senator. May 1 omit discussion on that?

Senator BaiLey, If you wish to,

Mr. Exern. We are perfectly safe on the security bill plan, with
our division, and the security bill is perfectly safe on the theory of
our division between the two bills, in my judgment. I am just calling
attention to the fact that this bill is also 2 sound bill on the theory of
a regulation of commerce. Let me carry that out in just & moment.
In the bill that was passed there was no finding of fact, there was
nothing that brought before the court the fact that there was a con-
nection between retirement and the payment of pensions, and as I
say, Justice Roberts went off on that tack. That was the real thing
that struck down this law without any question. Now, here is a
significant thing: It was urged by the railroads in the attack on the
act of last year, that it was void because it took in employees who
were not engaged in interstate commerce but who were employees of
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these railroads in interstate commerce. Justice Wheat in the lower
court held that that contention on the part of the railroads was valid.
In the opiuion of Justice Roberts there is no mention of that, and
Justice Roberts absolutely ignores that contention.

There is one other point that Justice Roberts made against the
law, namely, that in the establishment of a pension system there
could be no recognition of service prior to the taking effect of the
act, If that is to be the case, then obviously, if you are to establish
a pension system where you use as a means of determining the
amount of the pension the amount of the wage and the duration of
service, it would be 20 or 30 years from the establishment of the
system before you would get any substantial benefits from it, before
you would accumulate enough to pay a pension on which you could
retire the men. That is contrary to what has been done by this
Government in the establishment of the judicial pensions, in the
establishment of all the Federal employee pensions, in the establish-
ment of every State pension system that I know anything about,
and I think 1 am familiar with practically all of them, and in the
establishment of all the industrial, commercial, and financial cor-
poration private pension systems, as well as in the establishment of
every one of the present railroad pension systems.

It fails to recognize the fact that this act a year ago and now
could just as well provide for the payment of a flat pension of $50
a month to everyone retired at GO or 70 years of age. If you do
that, where is the recognition of prior service? There is not any
difference. There are things that we have cured in this act, and we
can go before the court with the proper presentation of the facts and
have this act sustained on this additional basis of being in full com-
pliance with the power of Congress to regulate commerce. On the
question of prior service, it is a most unfortunate decision, in that
it throws a shadow of doubt on every public pension system through-
out the United States under authority of any State or municipality,
because it calls these pensions pure gratuities, and as you all know
the constitutions of most of the States prohibit gratuities.

Senator Barky. That has reference to the power of Congress.
There is no reference to the power of States. There is a broad dis-
tinetion there which you know, as a lawyer, you would make.

Mr. Exeen. The point 1 make is this: 1f all these pensions are
gratuities

Senator BaiLey (interposing). You say, “if they are.” When the
Justice was speaking of gratuities he was speaking with reference to
the act before him and the power of Congress. Now he was saying
that they are gratuities so far as the power of Congress was concerned.
He did not say they were gratuities so far as the power of the State
was concerned. There is a very great distinction.

Mr. Exern. I would make the same argument thot you are mak-
ing, Senator, if one of these State acts weve attacked, but on the other
hand, 1 was merely stating that it raises that question,

Senator BarLry. The States are more largely social institutions
than the Federal Government is.

Mr. Exern. Not with respect to their own employees, where the
Constitution prohibits additional compensation or gratuity.

Senator BaiLey, 1 was speaking in reference to my own State.

15299—86——4
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Mr. Exern, We have that situation in a Iarge number of States.
In this discussion I am not questioning at all ‘the constitutionality
of this act, this taxing act, and the constitutionality of the annuity
act on the busis of bomv wlml]v as separate acts, valid under the
power of Congress to lovv taxes and to make appropriations.  There
will also be an opportunity to sustain this if it goes before the Supreme
Court on the grounds I have stated, that it is a regulation of com-
merce.

Senator BaLey. Then 1 gather from vou that the acts are separate
acts, introduced mdopnndvnt of the bill, wholly for the purpose of
undertaking to meet the question of ('on‘»tmxtmnnhtv

My, Exrry. 1 would rather have Judge Krauthoft answer that
question, beeause he is the author of this plnn but I joined with him
in this plan and I believe it is constitutional the more I study it.

Senator BAiLey. You might as well frankly say that these acts were
separated and put into two acts wholly for the purpose of undertaking
to meet the constitutional objections which would arise if they were
made in one act. You will agree that the first act would amount to
nothing if the tax was out.

Mr. Exenry. [ want the tax, yes; there is no ¢uestion about that.

Senator Kinag. You do not expect, by reason of the declaration of
the first act, that it will immediately be followed by an appropriation
from the Tlew—uu’v of the United States, without provision being
made to meet that appropriation?

Mr. Exern. No; I would not, T would expect that the Congress
would make a provision for raising the funds necessary to carry this
into eflect.

Senator King. In other words it is not your expectacion that that
act, standing alone, calls for a direct appropriation from the Treasury
of the United States which would be met by all the taxpayers in the
United States. That is to say, you did not expect that all of the
taxpayers in the United States were to be called upon to meet the
provisions of the bill which we passed a few days ago?

Mr. ExerN. May I answer it in this way: The bill for the retire-
ment annuities and the bill for the tax were both introduced in this
House by Senator Wagner. The bill for the retirement and for the
tax were both introduced in the House by Representative Crosser, if
that answers your )uestlon

Senator Kiva. Well, you understand of course, that all bills for the
raising of revenue must originate in the House of Representatives.

Mr. Exeen. Yes.

Senator Kina. So the introduction of the bill by Senator Wagner
here would be sort of superfluous.

Mr. Exenn. It gives this opportunity for a hearing before the
other bill gets over. Does that answer your question?

Senator KING. Yes.

Mr. Exern. I merely want to reiterate this, that so far as this
taxing bill is concerned there is no provision for a_trust fund or for
any other earmarked fund in the Treasury of the United States; and
there is no provision for payment out of any specific fund other than
those appropriated for the purpose in the Retirement Act. So in
that respect the two are entirely distinct and separate, and there is
no attempt to tie them together.

Senator Kina. Is that all you have?
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Mr. Exern. Yes. Thank you.

Senator BamLey. Let me ask you, do you take the view, in the first
place, that these two acts taken together would be constitutional
without reference to the commerce clause?

Mr. Exten. Yes.

Senator BaiLry. Do you take the view, in the second place, they
may be referred to the commerce clause and that would enable the
argument for the constitutionality?

Mvr. Exern. I think the act ecan stand on the commerce clause only.

Senator BaiLey. Then you take the third view that the Congress
has the power to impose an income tax on railway employees over and
above the income tax levied in the revenue act, and that would be
constitutional, notwithstanding it is fallacious on the ground that the
railway employees are a special favored class?

Mr. Exern. I take the position that on any legitimate classification
of individuals you may impose a separate income tax; that is correct.

Senator BaiLey. You take the view that you may tax the lawyer’s
income, do you, without also taxing the merchant’s?

Mr. Exenn. T think it could be done lawfully; yes, without ques-
tion. I think that is true. I merely want to add that I think the
development, in the hearings on these bills and the reporting of these
bills here have given a definite basis to bring this act, the Railroad
Retirement Act, as passed by vou, and this taxing bill, if thev are to
be considered together, directly within the holding of Chief Justice
Taft in the case of Chicago Board of Trade against Olson.

Senator BaiLry. Do you take the view we can put a lower tax on
the farmer and a higher tax on the railway worker, income tax?

Mr. Exern. Oh, I think so.

Senator BaiLey. And we can run all the way through all the classi-
fications of our citizens, is that your view?

Mr. Exern. 1 do not know of any limitation.

Senator Banry, That is all right.

Mr. Exern. Thank you Mr. Chairman.

Senator Bamry. I will just say to you, if we get into that it will be
beyond the power of any politician that ever lived in this country.

Ir. ExerN. I am discussing the constitutional question, Senator.

Senator BaiLey. I am thinking about the other too.

Mr. Exern. It just occurred to e, the question was asked here
yesterday:

Senator BarLey (interposing). I think you would be much better
off just to state frankly the view which the committee must take or
the Congress must take, that we are levying or proposing to levy a
special tax upon the railway employee for the special purpose of
providing funds to pension him. That is the truth. That is the view
of this whole committee. 1 will ask you finally if that is not your
view. We cannot kid ourselves. We cannot kid the Supreme Court.
We cannot kid the railway workers, Why should we try to do it?

Mr. Exern. Senator, I wonder if I might just have 5 minutes to
answer that question. May I answer it? If you will permit me to
go through it, I would like to do it. 1 have used a great deal of time,
Senator, and I appreeiate your courtesy. The question that you
asked me brings out a specific point, and that is whether or not these
things are tied together. They were in the act you passed a vear ago,
because there we provided for a specific fund into which all the money
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was to be paid, and that the annuities were to be paid solely out of
that fund. In this case all the money paid in is the money of the
United States. Any money that is paid out for these annuities is
purely the money of the United States.

Now one reason I object on principle to the resting of this tax on
the employees of 3% percent is because there is not & dollar of credit
set up to any employee from the excess payments that are made by
that employee over what is required for the current payment of the
annuities, Kverything that he pays over and above that is really
that much of a tax, and if you repeal the annuity act, which you will
not do, none of them have ever been repealed, but if you should repeal
it in 3 or 4 or 5 years the excess that these employees will have paid,
and which is a very considerable sum over any possibility of paying
annuities, will all remain in the United States Treasury for public
purposes. 1t will be a tax that has been levied for that purpose.
There is no credit provided for, nothing provided for other than the
current payment of the annuities as they come due. It is an entirely
different thing from a situation where these payments would be segre-
gated and credited to the individual and held in reserve for him,
The whole theory of this is that it is a tax, that is true, on this par-
ticular group, and that the money is put into the Treasury and then
from year to year currently, year after year, this money 1s paid out
out of the Treasury. That must be kept in mind because, unless you
have that in mind, you will not get the position from which 1 am
answering your questions. 1 thank you, Senator.

Senator BaiLey. Now you answered my question in a way.
I understand you are not asking me to vote for this legislation, for
these taxes on the railway employees, except with the understanding
that it will come back to them in pensions and retirement funds;
you would not ask me to do it?

Mr. Exern. Except it is to be a continuous thing.

Senator Banry, You would not ask me to put a tax on them and
tlﬁeanutc to repeal the retirement bill; you would not ask me to do
that?

Mr. Exern, No.,

Senator Bamey. Take the farmers., We are levying great taxes
upon their produce, upon cotton 4.2 cents a pound, but we do that
with the full understanding that that money is going back to the
farmer, and we promised it to him at the time. Our political lives
would not last 5 minutes. Now don’t you think the court would look
all the way through these two scts and see just what we have seen
this morning?

Mr. Exern. I haven’t any illusions about what the court will do.
The court will know about all that has been done with regard to the
legislation.

Congressman Crosser. We are very anxious to conclude the hear-
ings because we are getting near the end. We understood it was only
to be 2 hours that were to be taken up in the hearings to begin with.
I do not want to interfere with the committee’s discretion in the mat-
ter, but I understood it would not take very long.

Senator King, Was it expected that the only speakers this morning
were to be the proponents of the measure?

Congressman Crosser. No.

Senator King. All right Mr. Fletcher.
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STATEMENT OF R. V. FLETCHER VICE PRESIDENT AND GENERAL
COUNSEL, ASSOCIATION OF AMERICAN RAILWAYS

Mr, Frercaer. I represent, as you know, the railroad interests
that sre opposing this bill. Yesterday, when the chairman of the
committee was in the chair he advised us he would give us a half an
hour to each side. The people who are for this bill have had an hour
and forty minutes.

Senator Kina. Proceed, Judge.

Mr. Frercuir. I understand the committee wants to hear Mr.
Latimer, the expert. I am perfectly willing to defer my observations
until he has concluded, or go on now if the committee would prefer.

Senator King. Let Mr. Latimer proceed.

STATEMENT OF MURRAY W. LATIMER, CHAIRMAN RAILROAD
RETIREMENT BOARD

Mr. Larimer. Judge Krauthoff and Mr. Ekern both have dealt
rather extensively with the financial aspect of this matter. I think
Judge Krauthofl’s statement of yesterday, reading from some testi-
mony which I gave in the House before the Committee on Interstate
and Foreign Commerce, substantially states the correct picture.

As I understand it, the question here is this: The Retirement Act,
which has already been passed, provides for certain benefits, the
amounts of benefits which will be paid out by that act have been esti-
mated, Your interest is to levy a 1ax here which will provide for
those herefits, and that tax is to he assessed—T1 am not a lawyer and
i do rot know whether I am speaking correet legal language or not—
but as 1 understand it your problem is to fix a tax to be assessed
against the employees of the carriers and their employers and to be
related to the pay roll of the carriers.

The question, therefore, is how much of a tax relative to the pay
roll of the carriers is necessary to support these henefits.  As Judge
Krauthofl stated, if yvou regard this tax as a year-to-yvear matter a
rather low tax will be required initially. Because of the fact that
the benefits are increasing and will continue to inerease for many
years the tax would have to be raised if assessed on o year-to-year

»asis,

Now there are three possibie ways, as 1 sce it, of handling the tax.
In the first place, the tax could be fixed each year or each few years
S0 as to cover the amounts indieated to be required for benefit ex-
penditures for such short periods.  This process would mean, for a
reriod of years, a steady rise in the amount of the taxes to be col-
100&0(1. Or, second, an atiempt could be made, in order to avoid the
certain increase in the taxes, to fix a tax at the present time which
would cover the rising benefit expenditures. Among other things,
this would involve the assumption that, since the taxes levied now
would exceed benefit payments, the Treasury would and could pay
interest or the equivalent on the amounts of the excess of tax collee-
tions above benefit payments. A third possibility is a compromise
between these two methods. It involves starting taxes relatively
low and increasing them over a period of 10 or 12 years until a per-
centage tax rate is reached which would, under the assumptioninvolved
in the second method, cover future expenditures without necessity for
further increase. This method was used in the Social Security Act
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and was adopted on the greurd that now is not the best time to levy
large taxes.

Senator IKinG. In the meantime would you pay any benefit to
those who were retired?

Mr. Larimer. Just as in the Social Security Aet.

Serator King. I mean under this bill?

Mr. Lamimer. The taxes under my suggestion would yield revenues
more than suflicient to pay benefits over the next several years. The
object would be to raise taxes by steps in such a way that the higher
ultimate tax rate which would otherwise be necessary could be avoided.
As nearly as I can caleulate if taxes are assessed so as merely to cover
the current benefits the rate would ultimately rise to 14 or 15 percent
of the pay roll. Just as under the Security Act, if you would assess
teaes on a cash disbursement basis, the rate would ultimately rise
to over 10 percent rather than the 6 percent which is the actual
maximuni,

Senator King. Then you think the theory that the highest taxes
authorized under the bill would at some time prove inadequate?

Mr. Latimer. It is conceded, I believe, that the present tax rate
as proposed in this S. 3150 would have to be raised. 1 think most of
us are agreed that that would not become necessary for 10 years,
but nevertheless the rate would have to be raised then.

Senator Kinc. Was that predicated upon the assumption that the
railroads will continue as they now are or that there will be improved
conditions? :

Mr. Latimer. The calculations assume that there will be a certain
improvement. The estimate which was read yesterday (those figures
were mine), assume that the present railroad employment would re-
main constant, but that the weage level would go back to 95 percent
of the 1929 level, that is, the average per capita wages would be 95.
percent of 1929. This assumption results in an estimated pay roll
which, for the next several years, is some 15 or 20 percent higher than
it now is. These are figures which were originally prepared for the
Railroad Retirement Act and after a considerable period of study we
thought that the assumption as to wages was reasonable.

Senator Kinag. In the light of the judgment which you have reached
do you suggest any amendment to the measure which is before us?

Mr. LATIMER. I:y have this suggestion to offer. As I say, it may
be too late, however I have this suggestion: The tax which now is
proposed in this S. 3150 is 4 percent on the railroads and 2 percent
on the employees. That, as I say, would require raising within 10
years. It may be mentioned before I make my suggestion, that the
age of the railroad employee is much higher than the average age of
employees in this country. Consequenily it follows that if the rail-
roads and their employees are kept within the bounds of the Social
Security Act a very substantial saving will be made to pay for the
benefits of the Social Security Act as far as they apply to railroad
employees as compared to what those same benefits would cost in a
separate plan.

My suggestion, therefore, involves the proposal that the railroads
be kept in the Social Security Act, insofar as those benefits go; that
those benefits, however, not be paid to railroad employees directly,
but be transmitted to them through the medium of the Railroad
Retircinent Board, and that there be set up in this act, in addition.
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to the taxes which are levied under the Social Security Act, taxes
which will be suflicient to raise the additional money required to sup-
port the additional benefits of the Railroad Retirement Act.

Senator Gore. Did not the House change the rate yesterday?

Mr. Latimer. Yes, sir; it changed it to 34 percent on cach party
for a period of 1 year.

The suggestion which I make, and which is based on a careful study
of railroad employment, extending over the period of a year and &
half, a3 I sce it would enable taxes now to be levied with quite as much
certainty as under the Socinl Security Act, and would not require
any further changing of the tax rate. Certainly further studies
would have to be made as to the exact coordination and articulation
of the Social Security Act and this Railroad Retirement Act. I think
1 have gone into that sufliciently far to be able to say it presents no
insuperable problems.

Senator Gore. You say the House has made this rate 3% percent
on each party a year. Do you suppose Congress will take some fur-
ther action in the meantime?

Mr. Latimer, I believe the understanding is that there is to be a
study made, beginning immediately, which would afford further
suggestions to be made at the next session of Congress. The Retire-
ment Act, which has already been passed, does provide for the setting
up of a commission which 1s to study the whole problem and report
on January 1 next.

Senator Gerky. What do your figures show?

Mr. LariMer. As to the taxes required?

Senator GeErRRY. Yes.

Mr. LatiMer. As to the taxes required in this act, it is my sugges-
tion that the railroad and their employees be kept under the Social
Security Act; the taxes required are as follows: In the year 1936, or
the balance of the calendar year beginning March 1, or in any event
let us say through December 31, 1936, I suggest 4 percent tax on the
railroads and 2 percent on the employees.” That same tax would
carry through the year 1945, during which period the taxes under the
Social Security Act would have risen to a total of 4. That malkes for
a total tax of 6 percent through the year 1936.

Senator KiNg. On the railroad?

Mr. Larimer. That is the total tax. Eight percent is the total tax
in the years 1937, 1938, and 1939; 9 percent in 1910, 1941, and 1942; 10

ercent for the years 1943 to 1948 inclusive; and 9 percent thereafter.

he ultimate division which I suggest is 5 percent on the carriers,
3 percent of which would go to the Social Security Act and 2 percent
to the Railroad Retirement Act, 1 percent on employees under the
Railroad Retirement Act and 3 percent under the Social Security
Act. I must say that these schedules have necessarily been rather
hastily drawn, 1 think there may be a possible error one way or the
other, one-half of 1 percent on the pay roll. In any event, it is a small,
relatively small, error and could very easily be corrected thiough the
further studies of this Commission.

This whole suggestion, Mr. Chairman, involves the creation of a
plan supplemental to and not in lieu of the Social Security Act. As
I say, it effects very distinet economy for the raiiroads and for their
employees. It keeps all the employees under one basic protection,
and it can be handled.
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Senator BaiLey. Do you suggest a wholly a new plan here?

Mr. Larimer. What I am suggesting now, that the taxes be changed
and that the exact method of coordination and articulation be left to
the Commission,

Senator Kinc. Which Commission?

Mr. LariMer. The Commission which has already been established
by the Retirement Act. I have these three suggested amendments in
thres separate places which specify these taxes under this act and
which, in my judgment, would yield to the Federal Government
sufficient revenues to pay the benefits which have already been pro-
vided in the act, leaving to the Commission the exact method of
coordinating the method of payment of benefits with the Social
Security Act.

(The amendments offered by Mr. Latimer are as follows:)

Page 3, line 12, between the words ““centum” and “of 7, insert the following:
“until and including the ealendar year 1945; 134 per centum during the calendar
years 1946, 1947, and 1948, and after December 31, 1948, 1 per centum.”

Page 4, line 9, between the words “eentum?” and *of ) insert the following:
““until and including the calendar year 1945; 334 per eentuin during the calendar
years 1946, 1947, and 1948, and after December 31, 1942, 2 per centum.”’

Page 5, line 9, between the words “centum?” and “annually”, insert the fol-
lowing: ‘““until and including the calendar year 1945; 5 per centum, during the
calendar years 1946, 1947, and 1948 and after December 31, 1948, 3 per eentum,”

Senator Gerry. That is an entirely different plan than what has
been before the committee; is it not?

Mr. Larimer, Not entirely different; no, sir. It merely changes
the tax rates. For example, section 2 of S. 3150 provides for an
income tax on employees.  The section now reads in part as follows:

In addition to other taxes, there shall be levied, collected and paid upon the
Income of every employee 2 per centum of the compensation of such employees.

Senator Gerry, Is that in the Social Sceurity Act?

My, Lariaer, No, sir; not in what I am suggesting,  The amend-
ment which T am suggesting would make this read:

In addition to other taxes, there shall be levied, colleeted and paid upon the
income of every employee 2 per centum until and including the calendar year
1945; 1.5 per eentum during the calendar year 1946, 1947, and 1918, and after
December 31, 1948, 1 per centum of the eompensation of such employee, not in
excess of 3300 per month,

Senator Kixa. Does not your plan contemplate, to give a crude
illustration, two chariots running parallel, with different drivers, with
probably a rein passing from one chariot to the hands of the driver of
the other chariot, and viee versa, are not you {rying to run two
chariots side by side with two drivers and the possible erossing of
reins?

Mr. Lativmer, I see no chance of there being any cross-conflicts,
or cross-play between the two systems which are set up. 1t does need
further study, 1 am willing to admit, but nevertheless my point is
now that this does bring into the Federal Government a revenue
sufficient to provide the benefits of this act.

Senator Kina. Were you consulted by the Ways and Means Com-
mittee in the cons'deration of the bill?

Mr. LaTiMer. Yes, sir,

Senator Kina, Did you suggest that plac .here?

Mr. Latimer. I had not worked it out. They asked me what
level of percentage would be required to support this and I answered
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it would be 10, which I think is generally agreed upon. That has not
been acceptable to either party, because it does involve a too high
tax rate initially. This further suggestion I made too late to them.
I do not know whether they would have accepted it or not. I talked
with Mr. Doughton about 1t, but, as I say, it does have the advantage
of costing the railroads and their employces a good many millions
of dollars & year less than the other.

Senator Lia Fornrrre. What you are suggesting, as I understand
it, is that the Railroad Retirement Act should be supplemental to
the Social Security Act?

My, Lariver. That is not my thought. It merely means that the
benefits expressed in the Benefits Act, which has already been passed,
remain as they are; that, however, the further language be put in
that this act shall not be in addition—1 mean these benefits shall not
be in addition—1o the Social Security Act, but the actual benefits paid
shall be the difference between what is payable under the Social
Sccurity Act and the benefits speeified in the Retirement Act.

Senator La Foruurre, It is as broad as it is long,

Mr. Larmimer. It is; yes.

Senator Grorce. You just leave the employers and employees—
that is, the carriers and employees—under the Social Security Act?

Mr. Lariner. Yes.,

Senator Georae. For protection purposes and benefit purposes?

Moy, Larimer, Yes.

Senator Georce. This would be simply in addition?

Mr. Larmver. Yes.

Senator Lo FoLLrrre. Additional tax for additional benefits.

Mr. LariMer, Yes.

Senator Kinag. Is that all?

Mr, LariMer. Yes.

STATEMENT OF R. V. FLETCHER, VICE PRESIDENT AND GENERAL
COUNSEL, ASSOCIATION OF AMERICAN RAILROADS

Mr. Frercner. I am not going to take very much time, I only
w’n;lt lto say a few things which 1 am sure I can conclude before 12
o’clock.

Senator Kina. Judge, if there is anything further you desire to
submit you may do it in writing.

Mr. IFLercrer. Would it be convenient for the committee to let
me continue until 12 o’clock?

Senator King. You may proceed.

Mr. FLercner. Now the very interesting statements made by Mr.
Latimer here throw a flood of light upon the situation as it confronts
the Congress at this time. Congress has passed a law setting up these
retirement allowances and it has taken the railroad workers out from
under the benefit of the Social Security Act.

Now Mr. Latimer proposes, as I understand it, to put them back
under the Social Security Act so far as benelits are concerned, and to
leave them where they are so far as tax is concerned. The act that
passed the ITouse on yesterday took the railroad workers out from the
taxing provisions of the Social Sccurity Act, that being supposed or
presuiied to be consistent with the action taken by Congress in the
other bill, in taking them out of the benefits of the Social Security Act.

Senator BaiLey. And the railroads also?
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Mr, FLeETener, Yes, the railroads also, hoth railroads and workers.
In other words, it is a complete substitute. Tlis bill—when 1 say
“this bill”’, T mean both parts of the bill, the taxing part and the
benefit part—is a substitute for the Social Security Act so far as the
railroad industry is concerned and railroad workers are concerned.

Now it is suggested, and I haven't had an opportunity quite to
digest it in my own mind in all of its detail, that the railroad workers
could be put back under the act which the House bill takes them out
of, and that they should be put back under the act with respect to
benefits. It all illustrates, Mr. Chairman, how confused this situa-
tion is and how much better it would have been, I respectfully submit,
to have allowed this matter to be studied by the nine men which the
act already passed provides for, one of whom those of us who deal
with this matter hope will be Mr. Latimer, to study this question
in the light of what could be said to tlie committee by tle experts in
order to work out a really rational plan.

Look at what the House bill does. 1t places the burden equally
upon railroads and railroad workers, the general principle with which
we are in accord. If anything of this kind is to be done it seems to
be fair in that respect. It provides for 7 percent, but it provides also
that the act shall automatically cease to be effective at the end of
1 year. It does not require additional action by Congress. 1t expires
by its own terms on the 28th day of February 1937. Now, that was
obviously because the the House Committee on Ways and Menns,
and indeed the House, realized that this taxing plan that they set
up would be inadequate, something else would have to be done about
it, and it is hoped, 1 presume, that the study which will be made by
thie nine men appointed for that purpose will throw some light upon
what is really a scientific basis, a sound actuarial basis, a fair basis for
putting this plan into eflect.

Now itis proposed pending that study that you are to give the sane-
tion of the Senate to what has been done in the House, which seems to
me to be a confession of their inability, in the short time they bad, to
reach any kind of a sound conclusion as to how this matter should be
handled.

Now we have Mr. Latimer, who is, as far as 1 know, an outstanding
expert on this question, and perfectiy impartial, a Government
official under the previous law, and a student of this questioi: coming
along suggesting a new proposition.

Senator C'Lark. That propused scheme, is that supplemental to
the social security bill?

Mr, FLercuer. Yes, he replied to Senator La Follette that it was
supplemental to it, in a certain sense.  The Social Security Act, as
I believe 1 said on yesterday in the few minutes 1 had at my disposal,
is & bill which treats everyhody alike, whother it be railrond workers
or industrial workers, and is one which accords with our general argu-
ment here which we have been making to the Congress for many
years. We are entitled to the same treatment that applies to industry
generally and wo should not be selected for weird experimentation in
the ﬁel(; of desirable social legislation. I use that word ‘weird.”
Somebody said it was the wrong word. T think I can make the sug-
gostion this morning in the light of the situation brought about by
the act which passed the IHouse.
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Now on this question of cost, ultimate cost, final cost, I would like
to call your attention to a statement made by the Federal Coordinator
of Transportation when he addressed a letter to the chairman of the
Committee on Interstate Commerce in the Senate, Senator Wheeler,
as to just what is involved in this proposition if you begin at the
beginning and consider it clear through to the end.

This letter was addressed to a criticism or comment upon a bill
which was slightly different from the bill which has now passed
the Congress, and I will explain briefly what the difference is, but
may | read a little of this. He had given certain figures, and then
he said:

The above figures show that the normal annual cost of henefits under the
proposed plan is 5.70 percent of the pay roll. .

. . i .

That nmeans, as [ understand it, if vou had started this pension
system when the railroad industry began to function back in 1830,
or whenever it was, and carried it right straight along you could have
put 5.70 percent upon the pay roll and gotten enough revenue to meet
the requirements contained in the pension bill which has already
becn enacted.  But he says:

This cost is normal only in the sense that if that percentage Lad heen applied to
the pay roll in the past it would have met the cost.

The proposed bill, of course, does not apply to the past, but it does
give bhenefits to present emplovees exactly as if the proposed system
had been in effect during the whole period of service. Now he says:

As the result there is a cost incurred in respeet of past service over and above
the normal cost—
that is extra cost—
which may be terined an initial deficit which is over 83,700,000,000.

I think that is where our newspaper friends got the figure of $4,000,-
000,000.  Now that means, as I understand 1it, if you have to start
this now yvou would have to get $3,700,000,000 somewhere, put it
out on interest at 3 percent. Thatis the figure he charges that should
be kept on there for the purpose of paying annuities which would be
riven to men by reason of their past service acerued at the time this

ill becomes effective,

Mr. Kravenorr. That was not what he meant.

Mr. Frercner. T will ask Mr. Latimer if that is not what he
meant? 1 will appeal to Mr. Latimer. The figure you say is
$2,800,000,000 under the present biil?

Mr. Lariver. That is a deficit in the sense that if you want to put
up one hunp sum right now and pay all the liabilities which have
acerued to this date and never pay another penny, ves. Under the
plan T have just suggested that is unnecessary, if we can assume the
plan is going through, because vou merely substitute a level per-
centage which completely wipes out any necessity for that.

Mr. Fuercurr. I must frankly confess T heard it here just a
moment 2o, i would have to have a little time to think about that.

Senator Kixa. Do you concede, Mr. Latimer, that we would have
to tax the future, in order to meet the deficit of the past?

Mr. Larmimer. You need never try to meet that entire deficit,
Senator, because it is not necessary to have that muech money in the
fund to pay the benefits.
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Senator Kina. But theoretically and rationally you would have to
assume now that you would start out with a large deficit which has
to be met by ircreasing the taxes, which otherwise would remain at
a lower level, assuming that there had been an annuity system estab-
lished many vears ago.

Mr. Lamimer. Let us get what that deficit is there clearly. It is
not a cush deficit which is outgo. It never goes out. What it means
is if you had $2,800,000,000, 3-percent interest on that is around
$84,000,000 & year. You do not have to get taxes that would raise
$2,800,000,000. All you have to do is get taxes which would substi-
tute for the $84,000,000, which you would otherwise carn on the fund.

Senator BaiLey. If we tomorrow issue $2,800,000,000 in our
money, if we had the power of issuing it, and put it in the fund, that
would account for the whole proposition, would it not?

Mr. Larimer. It would account for all the debt, the interest you
would get on the $2,800,000,000.

Senator BaiLey. And if you could not get 3 percent on that amount
you would have to increase your fund?

Mr, Larmver. The statement of Judge Fletcher’s, if true, does as-
sume earnings of 3-pereent interest per annum,

Senator BaiLey, We have got a great many people who think the
more money we issue the more prosperous the country would be.
Would you suggest we issue $3,000,000,000?

Mr. Latimer. No, sir; we suggest nothing of the sort.  The point
seems to me to be, what you are doing there is allowing the Govern-
ment fund to earn interest, and in the other way you are raising it
directly through taxes currently.

Senator LaFownuerre, Mr. Latimer, it is a question of which plan
the Congress would follow in establishing any kind of an annuity
system.  We could have had a lump-sum system undey the social
security bill, if Congress had desired to follow that policy, but after
studying it, and after the President’s commission had studied it, it
determined to follow the policy of a tax which ultimately, it is eal-
culated, looking a long way into the future, will be at the level when
it reaches a suflicient annual collection to carry the load.

Mr. Latimer. Yes; and there is a partial reserve set up, tremendous
as it may seem, which under section 201 of the Security Act will be
invested to earn the minimum of 3 percent, which would otherwise
have to be raised in direct taxes.

Senator LaForrLerre. I mean it would be just as fair to say this
thing has got a deficit of $2,800,000,000 to start with as it would to
calculate what it would cost to carry the social-security plan under a
lump-sum payment.

Senator Gerry. Do not you count that interest as being com-
pounded?

Mr. Lariver. In the Social Security Act the interest would be
compounded. Not only that, but the Social Security Act does set
up a method whereby the fund will yield 3 percent interest as a
minimum.

Mr. Frercarr. 1 am concerned with that point, Senators, but 1 am
specinlly_concerned to convinee you I am not trying to make inten-
tional misstatements about it. 'This language was in the letter sent
by the coordinator.  As I understand it means this, in the simple
language which I ean comprehend, that if you were to start this pen-
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sion system off now and utterly to ignore past service, as the social-
security bill does, I might say, you could make & tax of 5.70 percent,
we will say 6 percent for easy calculation, upon the pay rolls, and that
would carry the thing along; but if the Congress should desire to
secure funds, borrow money and set up a fund the income of which
would take care of past services, you would have to borrow $3,700,-
000,000 under the bill which is under discussion, which Mr. Latimer
tells me is now $2,800,000,000, under the particular bill which
Congress has passed. Is that right, Mr. Latimer?

Mr. Latimer. In the way you state it, that is right.

Mr. Frercuer. The Congress might not see proper to proceed that
way, but that is the reason why the figure of $4,000,000,000 is in the
public mind as I understand it, that is the capitalized figure of this
amount. It is the amount which has to be set aside if you are going
to proceed that way, bearing interest at 3 percent, to take care of past
services,

Mr. Kravurnorr. Mr. Latimer told me yesterday it would cost
$2,800,000,000 to keep the tax rate at a flat rate of 6 percent for all
time to come.

Mr. ¥rercuer. That is what I say. He said $2,800,000,000
would take care of past service, and 5.70 percent would take care of
the future.

Mr. Larimer. 1t would take care of all of it, $2,800,000,000 earning
interest at 3 percent plus 6 percent on the pay roll annually with initial
excesses of revenues and payments also invested to yield 3 percent.

Mr. Frercuer. Yes, sir; that is right. If you want to horrow
$2,800,000,000 and invest it at 3 percent you would have it that way.
I think the observations made by Mr. Latimer this morning, together
with what has occurred before the committee, strengthens the view
stated by Mr. Eastinan in this same statement to which I refer,
which I did not have time to read to the committee yesterday, where
he says, after recommending that this matter be given further study
by the experts, the expert body which the act creates:

Unless this is done Congress, by setting up a pension system for a special class
of employces such as those of the railroads, inadequately articulated with the old-
age benefits features of the social security bill, may well start in motion the process
of establishing similar pension systems for other special classes of employees,
thereby undermining the financial conditions upon which the present social
security bill rests.

T have no right to say so, but perbaps some such thought as that
suggested the recommendation made by Mr. Latimer this morning,
that this should be tied in to the social security bill. Now it is, I
think, quite agreed by everybody who has studied this question that
this tax upon the pay roll will ultimately get to be 15 percent.

Senator Bamey. Get to be what?

Mr. FLercuer. Get to be 15 percent of the amount of the pay roll.
That may take 20 years.

I was interested to note in this same communication, addressed to
the chairman of the Senate committee by Mr. Eastman, that he refers
to the fact that if taxes on carriers and on employees are not increased,
the minimum annual burden on the general Federal funds would
amount to over $100,000,000 annually, and unless an appropriation of
this amount were currently set aside and invested, the burden of the
general fund would rise within 25 years to $200,000,000 annually.
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“None of the above figures’’—I want to make that clear—‘“include
costs of administration which have been estimated to range from 0.15
of 1 percent to 0.2 of 1 percent of the pay roll.”

Now, Mr. Chairman, Mr. Ekern in his halt-hour address of yester-
day, and his hour and 15 minute address of today, referred frequently
to the fact that you might expect an increase in the pay roll, ang there-
fore an increase in the revenues which would be derived from this tax.
Well, of course, there will be an increase in the pay roll if there is an
increase in business, but I call your attention to the fact under the
seniority rules, which prevail upon railroads, if you increase your em-
Eloyment you increase it by taking back into the service men, who have

een on the extra lists, so-called; and as you increase pay rolls, and
therefore increase the amount of the revenues derived by the tax upon
the pay rolls, you automatically increase the number of people
entitled to benefits. So one will offset the other, I think, speaking
generally, and therefore it is no argument in favor of this bill to say
as prosperity returns, if it does, and if the railroads have a better
financial experience than they have had and increase the amounts of
the pay rolls and thereby increase the revenue at the same time and
in the same ratio and by the same token increasing the burdens which
fall upon this fund by reason of taking these additional men back into
the service.

Now we think this estimate made by Mr. Latimer is ultraconserva-
tive. There are some reasons for it. These calculations, as I
understand it, made by Mr. Latimer, did not take into account at all
the number of employees of the carriers other than railroad carriers.
This bill applies to other carriers than railroads, as you know. There
are about 1,100,000 men assumed by Mr. Latimer to be in railroad
service, but when you look at this bill and see how bread it is in
its inclusion of employees of every class of carriers, meaning thereby
the Pullinan Co. and the express company and so on, why you will
have about 1,334,000, men or 20 percent greater than the figure used
by Mr. Latimer.

Furthermore, Mr. Latimer did not allow for credit to former em-
ployees who may in the future return to work, for past or future serv-
1ces, and of course there was no al'owance in his figure for the cost of
administration. It costs $3,000,000 a year to administer the uct,
according to the best figures that we have,

1 suppose I have not the time nor you the patience to listen to any
extended argument on the constitutional il()mtures of this act. I
mentioned it yesterday hurriedly. I would like to say a word about
this case of Massachusetts against Mellon, which has been discussed
so much. That was a case, you understand, which arose for the reason
that Congress had passed what I call the “Maternity Act.” You
had another name that is more familiar, perhaps, to Members of
Congress than_to me.

Senator La FoLLeTTE. The Sheppard-Towner Act.

Mr. Frercaer. That is right.  That provided for appropriations
out of the Federal Treasury to aid the States in benevolent plans
which they had set up to take care of a certain class of persons.
Now the State of Massachusetts conceived the idea that it was not a
good bill, and therefore they attacked, by an original suit in the

upreme Court of the United States, the right of Congress to appro-
priate money for a purpose of that kind upon the theory that that
was not & function of the Federal Government.
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At the same time a taxpayer here in the District of Columbia—
you called the name, which I do not remember now.

Senator Bairey. Frothingham,

Mr. Frercuer. That is right, Frothingham. Filed a taxpayer’s
suit in ‘the court of the District of Columbia, the Supreme Court,
as they call it, claiming Congress could not collect from her and put
it in the Treasury and spend a certain part of the money for a pur-
pose that was beyond the power of Congress. The court held in the
case of the taxpayer’s suit that she could not maintain that suit
because she was not prejudiced any more than any other taxpayer,

Senator BaiLy. HHer interest was too remote?

Mr. FreTcHer. Her interest was too remote, in this sense, that
they would not entertain that suit unless the taxpayer should show
special damages which were over and beyond the damages suffered
by the general public. That is very familiar to every lawyer.

They held in the case of the State suit that the States sustain, under
our system of Government, no such relation to our citizens as to let
the State act as a guardian ad litem for all the citizens of the State of
Massachusetts. The Constitution did not vest in the State govern-
ment any such authority to represent its citizens. So you see the
decision was cntirely procedural and it did not go at all to the moral
guestion which must ch addressed to the conscience of the Senators,

Suppose that this committee should say, ‘“Well, these gentlemen
sponsoring this bill have evolved an ingenious theory which, on ac-
count of procedural difficulties, will prevent the bill from being
attacked successfully in the court?” Congress would not sanction it
upon that theory. I know of nobody who would pass the law, how-
ever zealous he might be for the welfare of the workers, based upon a
theory of that sort. You could not defend it in the large forum of
public opinion.

So I am not so much concerned, in arguing this to the committee,
whether the railronds who are being destroyed by this legislation—
maybe ‘“destroyed” is too strong a term. (I mean greatly injured
and impaired.  Whether the railroads will be able to find some wa
to circumvent this bill, T think they will, I think the court will loo
through the whole proposition, but aside from that your duty, as I see
it, is to see whether this is in accord really with the spirit of the Con-
stitution.

Senator Kina, Judge, having placed the railroad employees out-
side of the limitations, outside of the limit of the social security bill,
is there not some moral obligation, either in Congress or in the rail-
roads, or in the State or in some other branch, to give to the em-
ployees of the railroad at least the same benefit that we are giving to
employees in other activities? '

Mr. Frercuer. Why of course, Senator. Nobody could answer
that except aflirmatively. I might say in that connection that I do
not know any class of people that are better qualified to do their
work, more patriotic, more intelligent than railroad employees.
They are high-class men, men of the highest grade. There has been
profound peace in the industry since 1922, the time of the last general
strike, either through the principle of mutual sacrifice or mutual
accommodation between the men who call themselves the managers
and the men who call themselves the workers. That peace has not
been broken. They have hours of service regulated by law. Their
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wages are controlled under contracts which are supervised by the
machinery set up by the Railway Labor Act. I know of no better
class of citizens than they. I know of no better class that is entitled
to more consideration at the hands of Congress. Our whole protest
here, and with that I conclude, is against that kind of discriminatory
treatment which takes them out of the class, makes them a favored
class at the expense of an industry as hard-driven as the railroad
industry is.

T call your attention again to the little paper I handed you yesterday
which shows in black figures the railroads this year who have been
making any money, and in red figures the railroads who have been
running behind. I think that is a startling fact, a startling picture
that you can very well consider.

My final suggestion is that they should not, of course, be deprived
of the privileges of the Social Security Act and given no other con-
sideration. 1t is to protest against the enactment of legislation of this
kind which has not been given that kind of eareful and expert con-
sideration which is necessary to make it a finished piece of legislation.

Senator Kina. Let me ask you one question before you conclude.

Senator Baiuey. Before the judge takes his seat T wish to get my
mind clear on the relation of this legislation and the social-security
legislation to the present pension system of the railroads, What
would be the effect upon the existing pension system?

Mr. Frercaer., What would be the effect of this legislation?

Senator BamLey, Yes.

Mr. FLerener. Why, Senator, here is what would happen there:
The men who have severed their connections with the railroads in the
active sense and are now on the retired list receiving compensation
are not mentioned in this bill.

Senator BamLey. And what would be the attitude of the railroads?

Mr. Frerchir. I would say the railroads would make every effort
possible to continue the paymeni of those allowances. IHow far they
could go I do not know. If & man has not got the money he has not
got it, that is all,

Senator BaiLey. It would cost $36,000,000 a year?

Mr. FLeTciERr. $36,000,000; that is about right. If the railroads
get to the point where they.will all have to go through bankruptey
and he reorganized, with this burden here of $52,000,000, or whatever
that figure is, $54,000,000 which would have to be paid under this
act, and then they have got to pay 1 percent next year under the
Unemployment Act, if they haven’t got the actual money over and
above the operating expenses to pay the pensions to these men, they
are under no legal obligation to pay it. It is purely a moral obliga-
tion. I am not sure as to what would happen. I had hoped they
might continue to make those payments. Now it would be the
effect of this bill, to which I have called attention, that no provi-
sion is made for the men who have actually retired.

Did you observe that Mr. Ekern, in his able speech this morn-
ing, after all, finally got back to what I contend must be the
only basis for this kind of legislation, namely, the commerce power
that exists in Congress.

Senator Kine. You heard Mr. Latimer’s suggestion; he threw out
the thought that there should be some sort of coordination between
this plan and the social-security plan. If a plan could be worked out
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so that there would be no injustice to the railroad employees and their
annuity system should be brought within the limit and power and
authority of the Social Security Act, would you think that would be
a wise measure? )

Mr. Frercuer. Personally, I should think something might be
done asong that line which would be very wholesome. I want to be
understood, however, that I have no authority to pledge the 140 rail-
roads that f)elong to the association, that have seen fit to employ me.

Senator King. I am asking for your personal views.

Mr. Fuercaer. T do not know just why Mr. Latimer thinks that
this bill ought to be tacked on to the Social Security Act, or just why
the railroad worker should not be treated like the rest of them and
left under the Social Security Act if it is a sound piece of legislation.

Senator La FoLLerre. If your contention concerning the consti-
tutional infirmity of this legislation is sound, the same contention
would apply to the Social Security Act?

Mr. FrercHer. Not quite.

Senator La ForrLeTrreE. What distinction do you make?

Mr. FreTcHER. Because the Social Security Act avoids this infirm-
ity, namely, it does not pick out arbitrarily and capriciously, or for
unﬁr reason, one particular class of employees and favor them over
others.

Senator Kina. It is more general than this?

Mr. FrercHER. Yes.

- Senator La Forrerre. Of course the Social Security Act is not
involved here. As I understand it, the main attack, if one is made
upon the Social Security Act, will be much along the line of the main
attack which you have made upon the constitutionality of this
measure.

Mr, Fretcuer. If you mean, Senator, that the whole question of
doing justice to the workers from the viewpoint of what is desirable
socially lies beyond the power of Congress, yes.

Senator LA FoLLerre, That is right.

Mr. FrLercHiR. I am trying to be honest about it, but I do think
this act is subject to the additional infirmity which I have just
mentioned.

Senator La ForrLerTE. Thank you very much.

Mr. KravrtHorr, We want to make just one statement about Mr.
Latimer’s recommendation.

The Cuairman, All right, you may proceed.

Mr. Krauraorr. The House passed a bill yesterday on a 1-year
basis of a 7-percent tax, half and half. It is agreed that that will
more than carry the system for the year. The whole subject will come
before Congress on the first Monday in January. Mr. Latimer in-
tends now that you amend the House bill, which the House might
not agree to do, and throw the whole subject in the conference, and
we would lose the advantage of the bill passing at this session. So we
hope, on behalf of the rallway employees, that the committee will
adopt the House bill as written and allow Mr. Latimer to work out his
theories between now and the first of January.

Senator Lo FoLLerTe. Judge, is not it pretty generally agreed that
the bill that passed the House, insofar as we can calculate upon the
basis of some of the imponderable effects that are involved, will provide
a bonus even if it were continued heyond?

15200 —B5——78



62 TAXATION OF INTERSTATE CARRIERS AND EMPLOYEES

Mr. Kravruorr. Carried for at least 10 years.

Senator L.a ForLerre. For at least 10 years. I understood Mr.,
Ekern to suggest probably 14.

Mr. Kravraorr. 1t probably will cost 6 percent to carry it for
10 years.

Senator La Forrerte., Seven percent would carvy it longer,

Mr. Kravruorr. Now, I wrote the bill that has been the subject
of all this discussion. The Senator from North Carolina asked some
questiors about it that in my judgment were rot arswered quite as
precisely as I would like to answer them, but I do not like to take the
time of the committee now. I will be very glad to answer the Senator’s
questions,

The Ciairman. Proceed.

Mr. Kravrnorr. The point I am trying to make is this, as a practi-
cal proposition: These two bills have a relation to each other. You
could not, of course, justify the imposition of a tax of this kind upon
railway employeces unless, as a practical propositior, you had passed
the other bill, but as a legal proposition the two are not so inter-
related that one depends upon the other, That is the theory on which
I wrote these two separate bills,

Now, if the SBupreme Court of the United States will say they are
parts of the same thing and hence we cannot pass them at all, then
of course it will have to strike down the social security bill, the
processing tax bill, the Guffey coal bill, and every board of the Govern-
ment of the United States which levies taxes for social purposes, and
we will meet that situation as it might then arise.

Senator Crark. If the bill has passed what would be the deficit in
10 years?

Mr. Kravrnorr, It will pay for itself.

Senator Crark. It will pay for itself, but you will have accumulated
some 2 or 3 billion dollars of obligations in excess of the amount
of the fund, would you not?

Mr. Kravrnorr. There will be no fund. The money goes into the
Treasury,

Senator Crark. I understand.

Mr. Krautnorr. If at the end of 10 years the Congress repeals the
whole system Congress will not owe anything. If at the end of 10
years and for 15 years thereafter you should continue it on a 6- or 7-
percent basis, you will then have to take $4,000,000,000. In other
words, if 10 years from now you go to an insurance company and say,
“We want to carry this on 15 years at 6 percent”, the insurance
company would tell you the premium would be $4,000,000,000.
If you wanted to stop you could stop.

Senator Crarx. If you stop that would mean thousands of young
men who have been contributing for 10 years would have been con-
tributing without getting any recompense.

Mr. Kravraorr. That would be true. Now, then, about the
$2,700,000,000, may I explain that? That sum means that if you
wanted to continue this system for sll time to come on a 6-percent
basis, you could do it by taking the amount stated as a working capi-
tal, investing it at 3 percent.

The CHaieman. Thank you very much, Judge.
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STATEMENT OF CLARENCE A. MILLER, GENERAL COUNSEL THE
AMERICAN SHORT LINE RAILROAD ASSOCIATION

Mr. MiLLer. My name is C. A, Miller. I am appearing before
vour committee in my capaeity as general counsel of the American
Short Line Railroad Association, with offices in the Union Trust
Building, Washington, D, C.

Judge Fletcher has appeared for the class I carriers. Iam appearing
for the so-called “class II"” and “class HI" carriers, as classified by
the Interstate Commeree Commission, that is, carriers having gross
annual revenues of less than $1,000,000 each. Qur association, how-
ever, has in its membership some class I carriers,

The American Short Line Railroad Association is composed of 322
short-line railroads, and represents approximately 75 pevcent of the
independently owned and operated SllOl‘t-lillO mileage of the United
States. The mileage operated by our member lines is 11,360.52 miles.
Most of our member lines are operated by steam, although 32 of them
are operated by electricity.

At the present time there are about 570 short-line railroads in the
United States. They operate about 15,000 miles of tract and serve
more than 12,000 communities. They furnish transportation to a
large territory, much of which is still in the process of development.
These are the roads that have, generally speaking, furnished modern
transportation facilities for undeveloped territories.

A very considerable portion of the present short-line mileage of the
United States was originally constructed for the purpose of transport-
ing mineral, forest and farm products out of regions that were then
inaccessible. Villages, towns, and farming cominunities have been
gradually built up along these lines, and hundreds of im{)ortant
industries have been established on them. These are all now depend-
ent on the short lines for their rail transportation service,

A number of these small lines have been abandoned due to the
exhaustion of the natural resources which constituted the majority
of their traflic, and for which they were originally built to transport.
A very considerable number of them have been abandoned by reason
of the unregulated competition of highway motor vehicles to which
they have been subjected.

According to the best available figures, about 38 percent of these
short lines do not earn operating expenses and taxes, and about 55
percent of them do not earn their fixed charges.

If the bill now before you, H. R. 8652, is enacted into law, and
sustained by the Supreme Court of the Umted States, there would be
placed upon the members of our Association alone an additionai
financial burden of approximately $1,050,000 per annum. The
additional financial burden imposed upon the short lines would be
approximately $1,312,500 per annum.

he additional cost of operation would result in about 67 percent
of the short lines failing to earn operating expenses and taxes, and
about 80 porcent of them failing to earn their fixed charges.

The Interstate Commerce Commission regnlates the rates which
the railronds may charge for their services. As a matter of practical
experience, it has been found that it is not possible to increa: e rates
beyond a certain point and enable the traflic to move. The railrouds,
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therefore, have no way to obtein the money necessary to meet the
additional financinl burden which this bill would impose upon them,
The inevitable vesult will Tie the acceleration of the abandonment, of
short lines, with a resulting increase in unemployment of railroad men.

You will sce, therefore, that these short lines are wholly unable to
meet the additional financial obligations which would be imposed
upon them by the bill which is now before you.

Your committee has, during the present session of Congress,
listened to so much argument with respect to the power of the Gov-
ernment to tax and its power to regulate interstate commerce, that
it is with a great deal of deference that I venture to make some ob-
servations with respect to the measure before you vs a taning statute,

Notwithstanding the views held to the contrary, there is ample
authority to support the propositicn that you have a duty to con-~
sider the constitutional phases of legislation presented to you for
action,

You must have been impressed by this time with the fact that it is
not possible to discuss the bill which'is before your committee without,
at the same time, discussing . R. 8651, the bill which the Committee
on Interstate and Forcign Commerce has reported out, and which
establishes o retirement system for emplovees of carriers subject to
the Intestate Commerce Act.

These bills, taken together, are corcededly efforts to circumvent
the decision of the Supreme Court of the United States, on May 6,
1935, in Railroad Retirement Board, et al. v. Alton Railroad Co., et al,
decluring the Railroud Retirement Act of June 27, 1934, unconstitu-
tional,

The majority of the court, in that cuse held that it was beyond the
power of Conugress to pass any compulsory pension act for railroad
employvees. At least, that is the view which the Chief Justice took
in his dissenting opinion, which was concurred in by Justice Brandeis,
Stone, and Cirdoro,

The proponents of this legislution are before you urging its enact-
ment as u measure to reimburse the Treasury for expenditures that
would be made if H. R. 8651 were enacted into law, H. R. 8651 is
predicated upon the theory that there is no limit to the spending
power of the Federal Government, and this bill is predicated upon
the theory that there is no limit to the taxing power of the Govern-
ment.  We do not believe that the decisions of the Supreme Court of
the United States will sustain cither of these propositions.

These two bills attempt to set up a railroad retirement system at
the expense of the railroads and their employees— a thing which the
Supreme Court of the United States said Clongress does not have the
power to do.  The Supreme Court of the United States will look this
matter squarely in the face when it comnes to consider the constitu-
tionality of the legislation and we must likewise ook it in the face in
our consideration of it.

In Bailey v. Drerel Furniture Co. (259 U. 8. 20), a case with which
every member of this committee is familiar, the Court said:

A court must be blind not to see that the so-called ““tax” is imposed to stop
the employment of children within the age limits preceribed.  Its prohibitory
and regulatory effeet and purpose are palpable.  All others can see and under-
stand this. How can we properly shut our minds to it?
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In both the Railroad Retirement Act case and the Child Labor
cases, the Court was compelled to look to the boundaries of the con-
stitutional powers of Congress in making its determinations, and did
so irrespective of the views of the members of that Court with rsepect
to the legislation from an economic or humanitarian point of view.

We believe the authorities are umple to support the conclusion that
H. R. 8652 and H. R. 8651, either individually or collectively, are
beyond the constitutional powers of Congress to enact.

The argument has been made, however, that even if H. R. 8652
is unconstitutional the carriers cannot question it. This argument is
allegedly based upon the decision of the Supreme Court of the United
States in Mussachusetts v. Mellon, and Frothingham v. Mellon (262
U. S. 447 (1923)). 1In that case the Court held that the individual
taxpayer there involved could not restrain the enforcement of the
Maternity Act, 1921, 42 Stat. L. 224, which authorized appropriations
from the National Treasury to be apportioned among such States as
sheuld accept and comply with its provisions, for the purpose of
cooperating with them to reduce maternal and infant mortality, and
to protect the health of mothers and infauts. It was there held that
the taxpayer involved had no such interest in the subject-matter, nor
were any such injury inflicted or threatened as would enable her to
maintain her suit,

That case, however, does not go so far as the proponents of this
legislation would have made believe it goes.

In that case the Court said:

The right of a taxpayer to enjoin the execution of a Federal appropriation act,
on the ground that it is invalid and will result in taxation for illegal purposes, has
never been passed upon by this Court.  In cases where it was presented, the
question has either been allowed to pass sub silentio or the determination of it
expressly withheld.

Further on in the case, the Court said:

The party who invokes the power must be able to show, not only that the
statute is invalid, but that he has sustained or is iimmmediately in danger of sus-
taining, some direet injury as the result of its enforeement, and not merely that
he suffers in some indefinite way in common with people generally.  If a case
for preventive relief be presented, the Court enjoins, in effect, not the execution
of the statute, but the ease of the official, the statute notwithstanding.

When an act seeks to take awayv from the railroads millions of
dollars annually, in a form of taxation, in order to meet expenses
incurred by other legislation beyvond the constitutional power of Con-
gress to enact, it is inconceivable that the railroads would be denied
the right of contesting the validity of that legislation.

Judge Fletcher has pointed out to you that you can no more pick
out the railroads as a special subject of taxation than you can pick
out red-headed men. The classification is just as arbitrary in the one
case as in the other, and is so arbitrary and unreasonable as to deny
the carriers due process of law.

The Suyreme Court has, of course, gone a long way to uphold any
exercise of the taxing power of Congress. If, however, in the exercise
of its taxing power, tfne (Congress violates the provisions of the fifth
amendment, the Court is under the duty of applying the limitations
and guarantees of the fifth amendment. This the Court recognized
and did in Nichols v. Coolidge (274 U. S. 531), and Heiner v. Donnan
(285 U. 8. 312).
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In the Nichols case a statute imposing a retroactive tax on the
States was held unconstitutional, and in the Donnan case a statute
providing for a conclusive presumption that gifts mede within 2 years
prior to death were made in contemplation of death was held un-
constitutional. In both cases the Court made statements to the effect
that a Iederal statute passed under the taxing power may be so
arbitrary and capricious as to cause it to fall before the due process
law clause of the fifth amendment. :

The bill is part and parcel of a scheme to establish a compulsory
railroad employees retirement and pension system, and is not in any-
wise a revenue-raising measure, so far as the constitutional functions
of the Government are concerned.

(Whereupon at 12 noon the committee adjourned.)



