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TREATMENT OF TAX BENEFITS UNDER
| CONSOLIDATED RETURNS o

'I‘UKDAY, AUGUST 31, 1965

.. Us. Snmrn,
Coum'rrnn oN FiNANcE,
- Washmgton D.C.

The committee met uﬁureunnt; to notxce, at 10:10 a:m., in room 2221,

New. dSignate Office. Building, Senator Harry Flood Byrd (ohelrman)
resi

P Presex%t ‘Senators  Byrd, - Long, Anderson, Dougles, R:blcoﬁ

Williams, Bennett, Carlson, Morton, and Dirksen.

Also present: Elizabeth B. Springer, chief clerk; Thomas Vail
professlonal staff member; - and Laurence N. Woodworth ohxef of
staff, Joirit Committee on fnternel Revenue Taxation, - -

The CuAraMaAN. The henr;nig will come to ordeér. ,

This heaiing-hasg bee for the purpose of - recemn beetrmony
on smendment 426, which re dpleeee amendment: 418, to- H.R.-7502.
This amendment is proposed by Sénator Dirksei, of, Illmois It
rolates to the ‘treatment for tax and regulatory oses of the ‘tax
betr.eﬁte derived by a group of corpore.tlons who file consohdefed
returns.

(The amendment referred w follows ). ’ -

wioOQNORESS . . H R 750?
IN THE SENATE OF THE UNITED STATI%
" AUGUST 30, '1965
Referred to the Committee on Finance end ordered to be prlnted .

AMENDMENT

Intended to be proposed by Mr, DIRKSEN to H.R.7502 nn Aet. reletln the
income tax treatment of cértain casualty losses attribu&eble to major d
vis: At the appropriate pleee in the bill; insert the following tiew sestion:

'8Ec. . (8) Section 1552 of the Tnternal Revenus Code of 1954 ]irelatlng to
mbsm : and profits) is amended by adding at the end thereof ths fo owing new
subsection: . .
"4(0) TRANSFERS IN RESPECT OF TaX Lumurv-——- ‘
‘(1) REDUCTIONS AND INCREASES IN nnmnes AND 'PROFITS OF MEMBERS,—
It each member of an affillated group is bound or the taxable year by a
consolidated return agreement deecribed in hnlﬁo ‘the and
. -profits of each member of such {{:u]ﬁ for suo ear 8 e determin
.+ "(A) allocati ng the tax ty of suo _group for sueh year in the
menner provlded geubseotlon (e), and
). reducing profifs’ of a member who transfers
funi to another ‘member or members in.acoordance with such agree-
. ment in the amount of such transfer, and inoreaaing the earnings and

1
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2 TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS

fnroﬁu ofa member who receives funds from another member or members

euo ment {n the amount of such reoei g
" Transfers and reoelpta to whi § receding sentence applies (and transfers
and receipts made pri or to of the enactment of this subseotion,
‘whether or not made under an agreement of the ¢ described in par h
(2), to the extent made pursuant to a oonalsten praotlce ving a sim

an agreement) shall ments, or

f_tefun o! ﬁ:ﬂ” meta:.est :gn) bml‘esgralazgenoleeor

" Instrumentalities. for: the. e:Xe ocost of servioe, of

- determining the dverall- ‘rat of teturn, and of ‘dets rm ning the net income

from the regulated aotivities or services of a member of such affiliated group.

N ) Cousouou'ln RETURN-AGREBMBNT.—For purposes of this eubeeotlon,

s oonsolidated return agreement. is an agreement among members of an affili-

.- ated group with res 8 use of c'leduetlone or oredite ln a oonaolidated
return w oh provides for transfers of

from those members whose inclusion in such grou with reepeot

to any laxable yeat inoreaseg the consolidated tax liability (or reduces

- the'net operetlng loss)i of the group to those members whose deductions

i or: eyedl&a uoe- the  consolidated tax lability (or lnoreases the net

M)bﬁ amngt& 008;‘: &ntly deéetmlnéd by y ‘forpiula under ‘Whioh

'uthe un erred by ‘any member. a peroont of the
amount by whloh such me§1b er's . tax Babilit tor the taxable:year

y ut to
oommed onmsﬁpo%np &é vld ..ho ;mﬂi

oth em emh hllocable portloxi

TV “of:! of the up oompu un er su eéuon (a), and:
g g ‘i‘u aribed for. the ﬂ.llng
of mlort et&xable ear(eter edwlthre;a

to (3 e for “0f deﬂolen¢
ove:ny yment o ter than’ tﬁﬁ“@ s ‘ngsuob deﬂoaetxb ¥ Has'|
e e ld ‘ox sush’ ov {tymenb has been ted -or réfunded, -

XS wmo I bind peot» 10 .each . taxable; year on eaqh: eqrpoutlon
“ W up for, su egr a_consolidated
retuirn’ le ed b'? e m o ll‘ent ocorpora ration and any 0 heg dorporation,
7+ land in‘ whioh’ ‘gaoli’ mem he ‘group ¢onsénts to the epplloatl ‘of this
l'.*.‘ M AT I R TR (&J ' k" i e

“(8) Lxm'wnon ON Rlnuonou or Emumce AND Psom'e or. Puuu-r
CorroraTIONs.—If for any taxable

“(A) there would (but’ 'or i)éjl')e a et redtfotlbn, by
reason of the application ot paragra eP ( )(B), of the wnings and
profits of the common paterit.sorporation of an affiliated group,

“(B) the common parent corporation’s pro rata share o tbe net
earnings and ‘profitd of all the Ythex members of suoh group exceede the
dividends received durlng&t:oh year by the common parent corporation

th from all such other memth : o { "
0 of the common parent corporation for-such year
2um9g{a?§?)p??oet&n %! aph (1) b‘f ?hle eubeegmn) “shall bé lncre{sed
d the earnings and prpﬂ 1¢f, such other members shall be properly
by an amount to' the amount of the exoess desoribed in
,g;aubpangrap R}w orxkb he amount of the net: reduction described in
>-"- [ AR

ver is smaller, exoept -that . suoh. earnings and
m Y to. an amount greater. than t%eamlnge and
pro o( mmon parent oorpomt{on for auoh year determined under
' “(4) gtn‘ iuﬂm«as ANDPROPITS.—~For purposes of ‘paragra ludisge the'
net et:;nhfags and profits of all of the other membere of the group & the
- } “(A) the net’ earninge and rofits of euch members for Yheir taxable
. pr
P {eard ending with the oommon parent corporation’s taxably year (here-
ne refen-ed to:dsthe dutrent taxably: edr) or
RS gl)i ‘the’ net’ earnlngs anu pt%ﬁtp of ch methbers acouimulated in
SR 'tm 16 yéate etethber 31, °1984, reduoed by any
dividend distribu Ione mb.de ‘ih* " Bitch - ‘yeary, (ot el‘ than' the ourrent
st ifaxable yéé?zobiu oh othér mémbere’ out,of eai-nlngs axd profits acoumu-
'f“‘ o lated priop oh
~ -For purpo ees of sub phs (A) alid (B), the ‘net earnings and profits of
such members for the current taxable year shall be determined as of the

i f

‘ ,
i
o



TREATMENT OF' TAX - BENEFITS—CONSOLIDATED RETURNS 8

olose of -suoh -year after application of: pemgra ph (1) buti without: regard to
ph (3)md deteml\) ned without Slstrlbutlons paid:by suoh
or neeeived by suoh members m other members, durlng auoh

(b Theﬁrenentenoeofpuagra h (1), eomueh of h- 2 asrelateeto
suoh)yﬁrgt ntence, and phs (8)(and s4) of aeotf)a g; (o) of the Internal
Revenue de of 1054 ( :ﬁ bly subeect on (a)) ehall apply to taxable yeara
beginhing on or after January '1;

"The CHAIRMAN. ‘Because of the regulatory unpact of the emend-
mient; we are hearing this: morning the Chairman of: the Federal
Power Cdmmissmn and the Chaifm of the Federal Communications
Commission, Becauae of tax: ¢ %uences, we ' eré also hearing 8
a. reg resentative rom the 'I‘r epertment ks

Thé committee has received d ;{»;rtmen reporte oni- amendment
60 8 from the Federalall’gzver Oonkmlmlix%g t;'h:i Federﬂtcomﬁnugﬁatior;s
Nnis ener: rvicés’ Ad ation stice Do ment,
and Securlﬁes and Exchange . Commission. W’ltﬂout ob)ecgon these
reporte'vnll bé made a-part of the record. .
(’l‘he ddbﬁmente ‘referred to follow?)

B e Fnonm Couuumonxous Ooum
A ac mglon DC'., Aumut sa, 1966.
g’?am Hm; FnoonaBub. t, S
srman, mm ommuua T S ‘:r. .

U.8. Senatle, Washingion, D.C.

DeArR MR, CHAIRMAN: The Commission has been turnlshed with a oopy of a
rider which 'Senators -Dirksen and Long indicate they intend to present to H.R.
7502 which has already passed the House of Re reeentauvee t appears that .
under this rider companice in an affiliated gro oh files a consolidated inoome
tax retum would compute the amount of Federal lnoome texes thelr would Pay as if

of them filed 'a’ te return., The intracom abllity for each
indlvl ual member of 'the' group wouvld then be de ed by. an allocation
method agreed upon by members of the group possibly subjést only:to’ approvq
by the Treasury Department. All Federal agencleg or ins umentalities would
under the rider, be required to treat the allocated portions as Federal income taxes
aotu%id for she purpose of: establis the oost!of service,-for determining
the ov rate of return or.for determining the net. inoome from regulated aotivi-
tiea or services of a member or the affiliated group, for ratemaking purposes.

It the rider were to be énacted into law, reﬁuln agenocies wo d, therefore, no
longer be able to consider actual tdxes. in: ﬁxing rates of return or in de-
termining net inocome. It would’ leave\amlmed "free to fix by. internal
agreement the allocabls tax liability of: indlvldual mem of the group:in such
fashion as to overstate the.actual tax liabilit {ed ngulated membem o! he group
and understate the tax liability.of unregulated members

The Commission: recoguinses that such agreements may be eubjeot to the ap-
ﬂm\ml of the Treasu epartment. - However, lt is .pertinent to note that even

this were the case, t e concern of the Treasury Department with res Peot $0 such
agreements would relate to'the overa.ll tax ooneequencee rather than the eﬂ‘eot
on uhargee to:the publio for utility. servi :

While the.Commission dous not feel that; all such agreements would neoeesarily
be ‘improper,. it {s definitely of the view that, in.partioular instances, after.an
analysis of all of the pertinent data the tory commission should. have the
disoretion to review the allocations made by. an aﬂillated group and to réquire

. such adjustments as may be neocessary to aerve the publio interest and to eafe-
g:mrd rate payers from the need to pay oha in excess of those aot -
allow the regulated member to earn’a fair and reasonable retura. ! his Com-
mission has regulatory- responsibility with respest to communicatfon common
carriers, some.of whoeé opemtlng revenuesexoced $3 billion' per year, ..Many
such oarriers are members of affiliated groups consizting of entities which are not
subjeot to re%le:tlon, as well as those whith are subjeot to regulation. While
there has not been time to make & thorough analysis of the potential eﬂeot of the
rider upon the revenue: requirements ofsoommunieatlon ocarriers .and eervioe, a
uiok. survey -indicates that under:specifio. oiroumstances and- with' a pmprlate
ocations the total communiocations bills of the users of:common or servios -
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subjeot to regulation by: this Commission. oould o affected by y :millions of
dollars .per lﬁ{rtherxggre, it appears to.us that- enaotment of She,rider
might mult in aotual returns to the carrfers subatant| above those. found to be
fair and reasonable by the Commission and thus undermine one of the, basio
reasons for. the establishment of resulatorg' agenoleq and the delegatlon to them

of the ngibility to fix fair & -
'ﬂ E one other hle eﬂ‘eot of thq rider whto t%le mmisalon Teels merits
serlous attentlon. multc from the:fact tha {nstanoes manufao-
lnﬁ of a gro furnish major portions ot the phya cal equipment and
%gg:p : to heir tec,“used to’ furnish common carrier service.
6 prides

hn;ged or suoh equipmen and supplies include an element for the
xn nt. .Qf inoome taxes, ' A g .we . understand ' that in( many
tupoqs Eg‘ Perl oi\ te from costs of aerv{oe the
thx efféot-of in temaaleso p‘r it . owevei', while the
missio hss not had an opportunit xe t o effect of ‘the rider upon’ shoh
les and:the inocome:tax treatment which would be required if:the
*rld to beoome lpw, i is 1ept to point out that in one oase at leaat sales
vio ?m ns of dollars per year and the p n;aleﬂeot«
nulat} ébuld be to indraass the joomputed revenue rembnts for
W régulated common' catriers’ very substantia
You appreolate that the maim- dld not dome to the Commhsion (2 athentlon

until very recen in view of. thh faot and in view,of the forego
oonsider?;;lons it‘{& peot.f ) wg Cox‘:\nmlgsxlon be gt veg a reasgxlg
able opport make &' atudy of its ant!al effects and to advlse
your oommitwe with respéot t 1ereto before action is taken on this rider. -

We have been advised by the Bureau of the Budget ‘that adoption: of- the
above desoribed seotions in the rider to H.R. 7502 wou d not be oonsistent wlth
’ the administration’s objeotiveo

e Yourulnoerely, R Vi
T }, et Roan H. Hrnn, Aamy Ghamnan:-
T e R oo -t R STV S ‘y " S I .

R T SO Fnomm. Pownn Oomnaaxon, N
™) P .WM'DGO, Augw 86' 1986
Hon. i{mr Fmon Byao,. LT

m WI me, ", ,‘.m:,l;___.' ‘..,.”,_.f .;' - i;a.
US. Smau, achmgum, U

. DEAR- MR.: ORAIRMAN! !l‘hh h tho Foderal Power Commiasion’s formal teport
on amendment:No. 418 (Senator Dirksen, August 24, 1965): to H.R.-7502; a bill
relating.to -the income tax treatment.of certain casualty losses attributable to
major -disasters.- Publio. hearings on the amendment- have been-scheduled for
August 81 and September 1,-1085; at which time the Commission will be pared
t,o resent A further statement in’ ‘response to the invitation of: the commltteo. -t

he amendmeht would‘require the Federal regulatory agenoios to acoept as a
tax paynent for fatemaking purposes any payment to an affiliate olassified by the
oom \nies as a reimbursement for. contribu tax savings; that is to say, acoount-

ansfors. among - the affiliated co es of moneys 'retained by:them as a
mup‘woul ‘be treated for both tax an te purposes ad though the monaya had
d -to- the Treasury. -

»The samendmént includes ‘a- provhlon which would wit.hdmw tho preaenf. ro-
sponsibility of Federal regulatory agenocies to allocate to each regulated utility
as: 8" 008t of ‘doing business; a.fair share of the-actual taxes pald-pursuant to a
consolidated tax. retum id whloh the utility loipates.. - The amendment would
bind the reguls 3 agenocles, including the Federal Power Commission;. to'accept
the allocation made by the companies themselvea. - -In consequence,. the amend-
mént could require oustomers of the utilities to Y, millions of dollars in excess of
the *just and reasonable’ rato level under which'the utilities have:proépered in
the past. ' The'‘amendment would even eliminate the authority of ederal re%u
latory ‘agenocles:to insure utilitiee do not disctiminate against one utllity and-its
customers to the unfair advantage of the other utimy and {te customers. .-Rétro-
active features of the amendment could: préju d6 a pending oourt case involvins
$2.8 'million 'olaimed by one utility in exocees'of-rates fixed by: the. Commissjon.
The Federal Powei Conimisalon belleves that thess provisions of the amendment
areo oonmry the blio interest and recommends against enaotment, - *

‘The g;) ndment is similar € amendment- No. 337 (Senator Dirkse

3;. moa), t H:R. 8363 (88th ‘Corig.y lab sess.), but the present propoui
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delegates even:greater allocation discretion to the regulated utilities themselves.
Amendment:No.. 337, which' was’ not reporwd ‘out-by:the Finance Committee
(and which the Commission opposed), would luwe rohibited ‘Federal regulatory
agencles from using ‘the income - d uotions ‘and crediw whioh- arise from ‘‘the
nonregulated aotivities” of ‘& taxpayer to reduce’ the regulated utility’s Fedéral
income .tax for cost of service purposcs. The present proposal, however, also
contro}s Federal regulato ry allocatlons between two fully ted affiliates and,
rather than preeori the regulatory treatment, leaves the preolse allocation up
to the dlscret!on of the regulated companies. - Moreover, the former amendment
No. 337; in contrast to tho go tesent pro would have left to the agenoies the
independent responsibill ty dezermlne w oh deduotions and -oredits in’ faot.
arose from nonregulated ‘aotivities.

The proposed amendment: would, amo other thlnp requlre “all Fedéral
agenoles or instrumentalities’ to treat certain payments made by one Yegulated
ocompany which parttolgatea in a oonsol{dated {ncome tax return'to one or nore
other companies. (regulated or not): fpartlclg: ting i that return as a ‘Federal
income tax * * * for the purposes of establishing the'cost of service, ¢ ¢ *'and
of debermlntn&gxe net’ inoome from the aotiyities or services of & mem-
ber of Buch’ ted gtoup.” ~ Speoifically, where the Federal Power Commission
regulates. namral ipe lne com (mnles and eleotrlo publio utilitles on a-vost-of-
service baasis,’ the é¢d amendment woul uiré the Commission t6’ allow
as the tax ooat of eao member of a up of companies filing & 9onsolidat6d tax
return ths sum of the followi two'l RN

- (A)"The pomoh ‘of the aotual oonsolldated u{nallocated to' the Yegulated

- m:ly by one of the three methods a? roved fn subsection 1582(a) of the

ntc Revenue Code of’ 1954 or by other method seléotegl by tho
wlth the apprbval or the Seoretary" of the Treasury gb

li h&xpaymen he regulated oompanzto othér members of the ooﬁ'o

solidated tax group made pursuant to a fo designed to tranafer to othér

: goup members a proximamly the difference between the actual consolidated

: o regulated company and the higher tax which it Would

D e have pald a)ad it ﬁled a separate tax return. (The formula ‘may be altered

In’ praot!oe ‘he umendmens would require -the - Federal Power Commlseio

and other Federal regulatory agenoles, to allow ted utilitles to ohbl'se
their oustomers at amount equal fo the {axes they would have afid had they filed
a sepatate returti to customers of the regula oompanlee any

rfi; thereby denyl.ng
share in the beneﬁta derived from the consolidated tax return, -
The mmlssion has not had time to undertake an exhaustive: study of the

t oft posed amendment on ted utilities subject
ilable & (tables ~ang’ 2, gttaohad pertain only to sojmé 3?%%3 !unm« ﬁmf
2 tax'.years. ore. important, os. based-on the .past.can-:
be to su ..he impaot on the oonsumer whloh the amendmen may %rk,

sinog they refleo! ny o rations at & time when the rule of equf
tory allocation reva ed, uld the rule of company disoretion assess oon-

su ith hypotheti te, it would be possibl
s i it e e e b K el
er,o the regqlage?l utility; qny of the, tax benqﬂt.s poorulns lto;n the qonspudated

dom‘? ' exuﬁpléj: 'ﬁd t% p%u&bie:gs utlliﬁé@ t‘i‘;ﬁ “dm nd ’Oé ‘E?:yﬁi“g
““‘ ﬁ‘*?% mmm&%“;&ur |

w&ﬁ“w"tr&'}ﬁfm? find, dav s w&m
% 8! beneﬁte of the consoﬁd:tgaa rgﬁ“&gﬁ dus
ho}ﬂ?

”da 8a£w ﬁxe ',’ t'ulm" f, Ah8; %aab bgnét‘i(&py ch'h.
oo mdda .’fe({ﬂm and th«acg v% lﬁ
of Shct meilton o '““Y‘l%&&?ﬁ’?“" "“'ik'“ %‘P‘S"& ohe °'"‘n tﬁgﬁ'@

by 28 of the eleotrio public utilities show a total {ncrement of 83.040,000 in thesame

,ﬁfﬁﬁff,‘é tiesv? o
Qvould have had



6 TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS

year. . (Detalls appear in table 2, attaohodg The foresolns data for 1-year are
not. .Ayploal of other years the preocise. increments could vary
depending upon the allocations adop by the .Commission for a partioular
oompax\y upon consideration of all the evidence in & rate case. -
nexamples will show the msgnitude of the problems which the amendment
trdduce to the pro exeto of.the. mmhslona latory responsi-
bllltlea undex: the Notural Aot and the Federal Power The regulated
ing compt in & numb er of hol company syawms lo & consolidated
x roturn :?t he nonutilit nt company. The consolidated return takes
eductions contributed by both parent and subeld!ar‘y companies.
Th\m W the parent.company issues the bonds for, the system [t contributes
deductions such as interest expense to the consolidated return, whereas the aub~
aldiory Uitles oontributo operating expense deductions. The interest ex
deduotion recognized as fully allocable among all the consoli ted
return 00 Pa oneth cas, the amendment would of n permit operating
utllitioa to tranaf to the mguont oom retm;; ‘tax savings’’ due
to the interest deduction w mrent would require Federal

regulatory agencies to allow such intera “as pa {ménta % % of
Federal inoome tax’, which the ra &oyeu must bear as part of the cost of doing
business. Under: the amendment, e ho dlngooompany devioe could deny the
ratepayers a fair share of the tax interest on long-term debt even
thougl; the roteﬂm supgly all the dhtahe interest.
* Theim the amendment on a sin g company syatqgotho Colum-
bia Gas Syatem, Ino., illustrates its potent et!oot on oonsumers throughout the

coun mmission staff studies show that the difference between staff’s allo-*
cation of the actual oonsolidated inoome tax of the entire system and the amount
of tax whioh eaoh utility could have claimed under the rto posed amendment was
$3 million in 1964 and .4 million in 1063. ho data. or each of the oompanieo

areset !orthbel

z( s of hypothotioal tax
Name of company . ;m ”nlfob&”ud‘g'

1963 1064 |
1.'%%' 3
885 o0

s28s8| - a1
™83 84,007
gE B
‘804, . 63,813

&m-smnumummum;mmqmmmuzwmubutma

“ The possible adVerse iripact of the roposed amendment upon oonsumerd may
arise immedi atelg' b l;: Includes R retroactive requlremogg upon the ref\d
6

oles ht control the outeome of cases, One ¢
I;? A S s the iy f 5l ot S, ot
eral oo on or_commernsura er
v, Fadernl Poer Commiseion: (015, aner

Uniled Qa
for:the th Clrouit \ 21872 ot ‘al.; reviéwing FPC_Ophion
428?” 1 FPO 118D, 1190-00). An&’ oasé:nvo&'ea dlﬂnegence "$300,000 an
aco;uﬂ gtreat ént of oondolb lond?, tstfon Comp
mm fon lﬁt of p%eala lor he fth Cirouit, oe.
infon o. 1 FPC

2!957. o revie 1402). These complex
q'u o havb not' et me 1‘6 the Sup me
lon lieyes that the roeent 8y f:eem of admlnls(ratlve allooatlona.

ubjedt ardsof udioial réview are best ada) to the pro
: bjed' eeg mé he amendment | d)eo counter fo &e urpose
o! o en o8 whlch are entrusted with the duty of ving at
ono in llgh a speolalised and deotafled knowledge of the economios,
pe%ots, and Q n g olroumstances of the t,ltlltty Industry, o

RN
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- If the amendment should become law it will be faithfully administered by this
Conimission, but we believe that it is not in-the interest of gas and eleotrie con-
sumers, that it is.not required for the (Proteotd_on of the legitimate interests of
regulated gas and eleotrioc companies, and that it erodes the regulatory prooees by
freesing into the law grants to some of the utilities to earn large amounts in
exocess of allowances under present ratemaking standards.

Commissioner O’Connor has requested me to advise you of his disagreement
with the views expressed herein. His comments will be forwarded to the com-
mitteé in a separate letter. ‘ i

- The Bureau of the Budget advises that enactment of the provisions discussed.
above would not be consistent with administration’s objectives. v

Sincerely, - - DR
e o Dy 8, Biiok, ;"
~ . Adting.Chatrman.

) TABnn 1.—Consolidated laz s,aé:’ngc of 19 Mtdrdl as pipeline éom anfes
< e . 1968 anfwau vg p‘M pa "

Company name | loéa‘uvi'np 1904 uvlnu |

AUADHO BORBOMA COMD. ... .. esoesiuserseensiartusimmiorassentascases AR
m%%ng%% HI 1%333 | %g
'l\nnomr{ag:lauw.... I i ** None | ' - ]
é?!:”(hsco....‘...;; ......... < &% Lo W
opé N Ges Co. .,.c...... : ‘ (7
B3 R 2 iees ‘%.g . a‘g
i AR e
o 'ﬁﬁ_ R 1
....................................... , . Noog| - amex

™| e

w3 | 708

X 378 9, 796
OWL..ueeeneeesnsersesnsressensasesseserosressrssssssseessesssasaes 5,001,678 |  8507,914

-1 Computed by FPO t‘gm vuﬁtéét regard 16 flow through of deferred tazss; 1063 savings at 82 percent
ded in New York State Nataral Gas Oorp. in 1084, Companies weee subsidiaries of Oonsolidated
Natural Gas Co., and have been merged lnw?:pmm. .
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TanLe 2,—~Class A and B privalely owned eleciric companies—1964 eomng
Federal income laz liability on individual basis and as share of consolidale
liabilily, for companiea showing bolh amounis in annual report FPC form 1,
and showing consolidated savings ..

Pederal

B S Fedecal

Company - Subsidiary of— income tax | inocome tax

ml@h&ldww onoonl::‘u&

Alsbama Powee CO..ccceveeecvcncanns Bouthern 00...ccceeeenneraecenannan 19, ¢ 10, 504, 7!
fmatoms 0o S fom S0 gty B3
Unlon Light Heat & Powee Co. .. . 'g’ﬁi "‘;&gﬁim‘"&g&:::t: {:&% 1643 883
cam“bd“dgo Bleetrio Light Co....... - New'“x' ngland ou“"a"'x'uou‘fs‘ﬂ‘ 708, 000 ' 622,623

1d Bleotris Oo......... s .:d"'.'.".".‘. ..................... :
g:n é%m%xm'tu& ........ nmd: iidities Ansoctation. o1 o "ﬁg ‘ :&:g
Now Behoes G & Edlsse Light Go: “Now rliid 08 B A | LBAa0|  Lowes
y County Eleetrio Co........)..... 0. e areneenernacncanannsconenne
W‘“x&’m ‘°° ........ 80&15«;00 R — A 4 ﬁﬁ tﬁg
ﬁw'myggﬂﬁggﬁﬁii &ng;nrubuomhia&'b'&ﬁ"'iiii ‘:091.}5”5 g..%,}u
Pabiio Servion Gor of Oblahoms.--..-| Ceten & Sovih Wast Goeporrrrr| Seie|  hinle
unxdhou()&) ....... eeees Geoeeal Publio Utllities Cofp.onnss. & 7at g0 & 381, 600
Peansylvania Blectrio do. 10,017, . 9 50k 700
% 3 it
1;.27%3 -1 g&ooo
Powee & Light Co illg.: 088 ;BEN&%
%’m Utllities gg..'.ZZ:ZIZZ::III “Centeal & Bouth West Corp. oomevvos s.& ' &g:m
mwh!:?g"é ............. A gony Power S8ystem.. ......... "125.1 d&%
Nothoen ‘ates Pomer So. tie" "Nittber Sl B Go. i Res | 15380000
ORI ... oceeeeeneesenesesnaesaloesananmenssssnssssnsesesssmnmsmenn 1,251 1o,

Diffecence between totals.. ... oo| oo li T 0,8 a.oao.aow" 840,568

TanLe 3.—Aclual consolidated Federal income lazes paid by major gas company
groups filing consolidaled relurn, 1988 (unallocated)t

mmnun
Oom&ny filing return: group, 1963

lumbia Gas SBystem, Ino_ . - oo oo $40, 045, 000
Pooples Gas Light & Goke Co..._.. i lllllllliiiiiiiii 20, 299, 000
Equitable Gas Co.cue oo oo 2, 174, 000
El'Paso Natural Gas Coa e oo ooeoe e ieeciccccccaanns 13, 737, 000
Tennessee Gas Transmission Co. .. ... oo ... 17, 242, 600
Consolidated Natural Gas Co. ..o eoeicaoaannn.. 21, 200, 000
National Fuel Gas Co..nu oo e ccccccecananns 8, 019, 363
Lone Star Qa8 Coo.cc oo ceae e cecccccccnanann - 12,719, 589
American Natural Gas Co. ... ocuuumoan oo ceaeannn.. 27, 387, 000
Panhandle Eastern Pipe Line Cocu.oooooo... meammsaecenne 25, 308, 700
Texas Eastern Transmission Corpe e e occaanoannn.. 24, 137, 000
Texas Gas Transmisslon Corp.....coeceeemoomaaaeaaanan. 8, 278, 000
Cinoinnati Gas & Eleotr1o CO v ee oo eeaann. 16, 583, 826
Houston Natural Gas Corp... oo eaceeccaaaae... 4, 478, 000

Moody's, Publie Utilities 1064,
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‘FepERAL PowBR CoMMIBSION,
Washinglon, August 25, 1865.
Hon, HarrY FrLoop Byrp,
Chairman, Commiltes on Finance,
.8. Senale, Washington, D.C. , v
DeAR MR. CHAIRMAN: A majority of the Federal Power Commission has for-
warded to you thelr views recommending against enactment of the recently
g:opoegd amendment to H.R. 7502 with respect to the regulatory treatmeént to
accorded by Federal aﬁencles to settlements between affiliates filing a consoli-
dated tax return. 'As indlocated in the olosing ar_agradph of that letter, my com-
ments recommending enactment of the proposed amendment were to be forwarded
segambely. I appreoiate the opportunity at this time to express m{ position.
t is my opinion that the proposed amendment should be enacted for it expresses
a legitimate concern on the part of Congrees that the national economy should be
accelerated by permitting finanocially sound corporations to diversify and expand
their operations. Companies subject to this Commission’s regulatory jurisdiotion
should not be denled a right to pa! ioigato in this ecommendable purpose, particu-
larly since there is no adverse impact on consumers by so permitting them to
ogerate. Subjeot to speoific authority in this Commission to determine whether
the rules and regulations of another Federal agenoy accurately reflect the congres-
sional intent, I support the proposed legislation. - - =~ ‘ Co
At the oufset it must be em hasizéd that Congress has already attempted:-to
realize the purposes set forth in th‘e"Ptoposod amendment. The acknowledged
intent of Congress in granting the privilege of a consolidated return to an affiliated
corporate group was to encourage companies to expand their overall operations
for the betterment of the national and international economy and to eliminate an
tax disadvantages that might result from operating through affiliates. There
no basis in law for eegr:aat ng from the benefits of that legislation those companles
that are regulated, partioularly since such segregation is not of substantial eco-
nomio consequence to the consumer; he would incur the same rates if the regulated
ocompany chose to operate as a singlé entity. e L
For these reasons, among others, I dissented in an opinion with the late Com-
missioner Woodward, in the 'Commlsdon'qleadin%doo on on'the issue of con-
solidated taxes. (See Cilies Service Gas Co., 30 FP 158‘(1968)%0 1t is not with-
out significanse that the majority opinion was reversed by the Court of Appeals
for the 10th Oircisit in & unanimous opinfon issued on Ooctober 9, 1964. (See 3837
F.2d 97.) BStating that the Commission’s opinion' made the tax allowance of the
jurisdietional company depend upon the profits or losses of the nomﬁated
companies, the court concluded that this apportionment of total tax flity
amons the regulated companies ‘‘fails to comply with the jurisdioctional require-
ment for the separation of regulated and nonregulated profits and losses which
Co wrote into the act.” ' - s : .
Although the Commission’s failure to seck ocertiorari in that case cannot be
construed as acquiescence in the court’s holding, it is significant that the facts of
that proveeding established that the inclusion of the regulated affiliate in the oon-
solidated return increased the consolidated tax lability by 52 peroent of the regu-
lated affiliate's taxable income, and thereby no-‘‘tax savlnis ! resulted. These
compelling factual considerations indicate the difficulties that can be expeoted in
gictaungt f‘?portionment for regulatory purposes of the benefits of consolidated
X repo . : ' : :
First t,he8 interests of a regulatory agenoy in proteoting consumers are not
realized by the fears expressed in the majority report. It is an exercise in futility
for the majorlt&dto assume that consumers benefit by the allocations of taxes
between regulated and nonregulated operations of affiliated companies, simply
because the regulated company will cease to utilize the consolidated return, and
will thereby have to charge its consumers for the same tax costs as it would with-
out consolidating, The report of the majority can only be predicated upon a
determination to require that affiliated oomf;anlea must compute their tax lia-
bility on the basis of consolidated returns while at the same time den, effectua-
tion to the oongressional intention. Interestingly, discretion would not be
mitted to management; it would be relegated to the regulators. The amall
enefits in rates to be realized by consimers by imposing this regulatory com-
pulsion is more than outweighed by the congressional determination to proceed
with an oveniding pollgy. The figures here are partioularly revealing. For
eleotrio companies the additional benefit to consumers is one two-hundredth of
1 peroent of the total rates to consumers. For natural gas companies that addi-
tional benefit is less than one-tenth of 1 percent. For each ratepayer this amounts
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to less than 10 cents a year. : However, these benefits are in actuality taxes that
the ‘Federal Governmant : hu fo one for the expressed purpose of inoreaeed
eoonomlo incentive and éx nanofal aotivity, .

‘the policy of the eoneolldated tax returns of enoouraglng oornpanles
to expami their overall buslness for the betterment of the Nation's economy was
not as much:a declaration that such allocation as mlg‘t‘x)t be neocessary between

lated and_nonregulat companies. was to -he left to management; instead,

s ;pormissiveness. was the .congresslona sis. to allow. management ‘to
aeoom odate ‘as it saw ﬂt to the dlcte%a of the eoonomy j;anagement is
no giveiﬁ to manipulate its fax réturns; {nstead, Congress has,

for overrlding polioy. oon lerations, given to. management a privllege in fore-
tax revenues.  Of  course, gulatori eﬂ’orts ueeettlng management's

priv h%e must also frustrate the oongressiona intendmen

the, majority report - empha.sixee he greater- interest of natural gas

eom s in the proposed . ame ment This is entirely proper since those com-

0.not. hev under t m oe iri charactéristio
?I?at would ot eiae y e t in e “;egﬁo uffﬁlty a' u?rm ?s n{amlly8
tranamt lon oompenies do not

inot o are

ntee under%he Natural Gas A 3{' to ‘4 'franchised service area (see
7”3) ; nsmission companiea cannot !\;e an; obligation to provide
urt er servlee lor they trensport and sell a depletable commo lt{) Thus, they
eoﬁfe in.a .bysiness thet inoludes rlsks over and a ove t orne by most
tilities. Natural gas oompa 68, denleéi vileges of -
fon, ehoul d not.be disco urgge from "expanding to qther economlo seotors.
There s one {eat uire roposed amendnient’that should not be enapted.
Ii is the. aeouon .which wqu %eerently inhlbit a tory commission in its
inquiring into the_tax allocations hetween régulated affiliates that ere reqognized
under the rules and lations of | an ther rq %tory noy. - my opinion
that .such administrative determina ebl rin-omlz;e the
congressional p and this commim on shouldyheve full autho ty to deter-
mine whether apport onments authorised by one ederal agenoy ard justifiable

under the law for the- regulat«ory purposes & -another agency,,

- With the above.reservation, I commen Senate Comq\ittee on Finance
the proposed amendment to H.R. 7502, -\ It reﬂepte a polioy of expended economlo
activity that redounds\zo the benefit of all persons; it permits regulated com-
panies -to mic ipate in the benefits accorded nonregulated companies; it: does

not in the least infringe pon the consumer interest in.just and reasonable rates,
and to the.extent inequ t.eb apportionmenta would preoluded, it does not

lrfnge upon the legit regulatory interests of this Commlselon. ,

For purposes of. conslderetion dy by the oommitbee, 1.enclose a copy of tho Oom—
mission’s opinion, inoluding the ‘dissenting opinion of Commissioner Woodward
and myself. I also enclose a copy of the unenlmoue deolslon of the tenth oirouit
eemng nside the majority- oplnlon

Sln
oerely yours, L. J O'CONNOB, Jr-,

St Commlmomr. ‘

k';{i . Lo R
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- FEDERAL, POWER COMMISSION - -

OPINION NO. 808
.OITIRS SKRVIOE GAS COMPANY, DOCKET NO..G-18100
OPU“QN AND own DmulNINO TAX AMWANW, DICAL!OWXKO um AND .\
’ . REQUIRING BEFUND ‘

(Issued July 15, 1083)*

Commiuloner Mornn oomrrino. . .
" Commissloner Woodward disseniing, joined by Commisaloner O'Oonnor. .-
Harry 8. Liliman, Jaok Werner, Conrad 0. Mouns, Henry L, O'Bms and
Rlchcrd LAtteli tor Cities Bervlce Gas Oympany.
Oharlos B. McQee, Jamec D. quvmey. Jr.and R. R, Ohmuameu for uluontl
Pnbllc Service Company ‘and The Gas Service Company,
Irvin ¥ane, Arihur J. Doyle and Lowell L. Smithaon for Knnnn City Power
& Light Company. . . _
" Donald W. Steward tor Unton Gas System, Inc. '
" J. David Mann, Jr, Willlam W. Roas, Robert D. Youle and Slaniey 0;
. Wh“eaker for meest luduslrlal & Commerclal Gas Users Assoclatlon,
" Robert D. Youlo, Richard 8. Riyhter, J. Davtd Afanm, Jr. and William W. Ross
for Shefleld Stell, Division Armco Sleel Corp. ‘ :
‘William CGart Zimmerman for City of Topeka, Kansas.
Oharloa 8. Rhyne, J. Weaton Atller, Herzed IT. R. Platno. Benlamlu l!. Powm
lnd Jolm F. Thice tor ’I‘he Munlelpal Group, ,
Glen# D, Evans for Missourl Public Service Commisslon,
’ Joim R, ‘I‘Mq,c for Missourl 'ortland Cement Company.
" 'J. Weaton Milick, Ohdrlos 8. ‘T'hyne and Hereel H. B. Plgine for Olty ot Bprlncc
‘Beld and Ot ytilitles of Sprhigfleld. A
" John I, T'hice for the City of Independcnce. Mlsaouri
Leo R, Forqucr and Oyru 8. Wolay for the Staft of tho Federal Power Oom-
mlsslon.

1 . Before Commlssloners: Joseph O. Swldlor. Chnlrman Boward uorgan. L J.
OConnor. Jr,, Charles R. Ross, and llarold O.Woodward L e w

" Ross, Commissiofer:

, This Droceedlug Is betors s’ on tiw slm,lo questlon ot lhe propet ,(ax tmow-

_ ance to-be'ftcluded I the cost of aervice of OltIcs Service Gas Company (Gés
(»mpany) ‘and to be reflected {n'its rutes nttev our ‘approval on Maich 27, 1061,

. l-‘Pc B5S2, of & Fate settlement agrwment bétween Gas Compaby and cus-
tomers rebresehtlng almost the enlire volume of gas sold by 1t Theé aetnement

* ‘tost of service Included federal Income taxes in the amouat ot $7,058,681, ¢alcu.

" Yated at thé statutory rate of 52 percent upon Gas company s retnm Qﬂé‘r‘ ’n}ak-

- LA

1 Tbla procesding tavolves a-locked-In perlod because Gn Compny niade a fumm‘ ﬂllng
heren!ns §ta rates in Docket No,.RP62-1, which rates became eZeclive on December 28,
. 1061, except tor n&u Bchodulu 1-1 and I-2 which ‘became effective July 23, 1901, , .

Pt e P
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ing all deductions applicable to Gas Company as a separate corporate entity but
the Bettlement Agreement specifically reserved for future determination the
issue of the proper amount of federal income taxes to be allowed Gas Company
in this proceeding and provided for refunds as a result of a inal order on the ux
question.

Gas Company Is a member of the Oities Service system. The parvent corpora-
tlon Is Cltles Bervice Company, which, through its wholly owned subsidiary,
Empire Gas and Fuel Company, owns all the outstanding stock of Gas Company
and, altogether, directly or indirectly owns the stock of 87 éorporations. Among
these Gas Company is the only company engaged in the interstate transporta-
tion and sale of natural gas. The other subsidiaries are engaged in & wide
range of petroleum activities, Bubsidiaries explore for and produce oll and
natural gas, not only domeatically in Oklabhoma, Loulsiana, Texas, Illinols,
Kansas, Misalssipp! and New Mexlco, but also In the offshore areas of the Qulf
of Mexico. Other subsldiaries produce petroleum products in Canada, Columblia,
Venesuela, Peru, Arabla and the French 8ahara. Still other subsidiaries own
and operate reﬂnerlee, oceangolng oil tankers, rallroad tank cars, and an office
bulldlng.

"The parent has filled a consolidated tax return for a number of years and Gas
Company has been included in the consolidated return except for the years
1050, 10561 and 1652, Under the Internal Revenue Code (¥ections 1501-1604)
when a consolidated return is flled, all corporations whose stock {8 owned 80
percent or more by the Parent Company, must be jolned In the consolldated
return. In the return the losses of any company can be set off agalnst the tax-
able income of other companies In the group. A net loss in any year can be
carried back to the three preceding yeara or. carried forward to the aucceedlng
five years (Sections 172 of the Code). The tax raté on the consolidated return
is 64 percent, instead of the usual 52 percent for a separate corporate income
tax return, but the 2 percent penalty applies only to the amount of the con-
solldated taxable income which exceeds the taxable income that 1s derived from
a utllity, such as Gas Company (Section 1503 of the Internal Revenue Code).

The Parent Company has allocated the burden of thé consolidated tax pay-
ments among the varlous subsidiaries on the following bnsls. The regulated
companies, such as the Gas Company, were charged 62 percent of thelr net tax-
able income while the remainder of the consolldated tax, if any, was then al-
located among the nonregulated subsidiarles showing a profit in proportion to
thelr respective taxable incomes. Thelr intrasystem methods of allocation, of
course, cannot be the basls of determining the amount allowable to Gas Com-
pany as an operating expense {u a rate case.

The staff argues that in computing an allowance for federal income tax to be
fncluded in the cost of service the Commission should adhere to its interpre-
tation of the doctrine of actual taxes payable. When any company participates
in the filing of a consolidated tax return, it should also participate in any saving
generated whichever company is responsible for the saving. The important fact,
the staff says, is that Gas Company joins in the Parent Company's consolldated
tax returns, so that the taxable jncome or loss becomes a “fused mass” in which
each dollar {s indistingulshable from any other dollar. The filing of the con-
solfdated tax return, the staff adds, does not produce any separate income tax

Uability on.the taxable income of the Gas Company, but !nstead, produces & ux
Uability for the whole group.

As & result of these views the slaff did not apply the statutory rato to Gas
Company's taxable Income, but rather _employed a consolldated effective tax
rate 6f 10.68 perceut for the purpose of determining the proper éllowance for
federal income taxes In Gas Company's cost of service. This tax rate was de-

i

{
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rived, iu esseuce, by dividlng the consolldated tax paid by the Cities Service
systein by the totul taxable Income of all the profit making afiliates computed
separately for the years 1857, 1058 and 1039." By this method the staff com-
puted an effective tax rate of 23.02 percent for 1057, 0 percent for 1058 (where
there waus a consolidated tax loss), and 7.67 percent tor 1059. - It averaged these
three figures to obtain its effective tax rate of 10.53 perceut which it applled to
the Gas Compauy's ucome in the test year 1058 to obtain a tax allowance of
$785,665.

Oitles Service argues that the tax rate actually payable on the Gas Com-
pany's stipulated return is 63 percent. It says that taklog into account the
carry-buck of-losses, there are no tax savings which can be attributed to the
Gas Company's Inclusion in the consolidated return, Furthermore, it contends
that it 1s the Gas Company's rates which are in Issue here not the rates for
the oll, or gasoline, or petro-chemlcals, or the other products produced and
s0ld by the companies in the Citles Bervice system. It says that where rates
are belng set.for a ulllity operation, the costs applicable to that operation
are germane, not the costs of the unrelaied. non-utility operations. It adds
that it there is any saving from the non-utility operations they belong to the
stockholder who incurred the losses and not to the ratepayer, who has pald
no obligution of the mnon-jurisdictional subsidiaries and has not contributed
to thelr losses. The slaff’'s proposal, the companles say, would take away
from the fnvestors a portion of the incentive provided by Congress to encourage
expluration for-ol), donestlcully and abroad, would put the company at a com-
petitive disadvautage with other oil companies, and would penallze the Parent
Company for lis own form of corporate organization. OCitles Service claims
thut the stafl’s cousolidated effectlve tax rate is a clear deprivation of prop-
erty without due process of law; because it takes the benefits of the large tax
deductions from the non-jurisdletional companies and passes them along to the
gas customers fu the form of rate reductions.

In hie decision Issued April 28, 1062, the Exuminer agrecs wlth Oit!es Sery-
lce. He holds that the staft’s position is basically wrong because It would
thwart the true congressionul intent of the (ax law -perpitting the filing of a
sonsolidnted return, which was to encourage holding a~mpanies to expand thelr
sverall busluesses for the betterment of the natlonal and internatisual econ-
)my. He cannot see the justice of perinitting Gas Oompany’s customers to
secelve- what he considers a windfall from losses occurring in businesses
anrelated to thnt of the regulated natural gas company merely because Gas
Jompany and the corporations having the losses bappen to have a common
orporale owner. The Examiuer adds that the regulated businesses should not
1ave Lhe right to take away from the non-regulated enlity any part of the losses
t utilizes for tax purposes. The Examiner thinks that, it drivex to it, the

‘2arent Company could rearrange its system of corporations in such manner

18 to eliminate tax losses, and there would then Le no tax saving to allot to
he gain. comnpanies, including Gas Company, Exceptions were filed by the
taff and a large Municipal Group? whlch had intervened and the issue lc
wfore us for decislon,

The authorities do not give us a clear answer to the queatlon of whether
he tax allowance for the regulated company should take into account the losses

* 8ince the test year 1058 lhowec a consolldated loss, the staft used’ tbe three yen perlod

*n order to'reach a more representative result,

8 Conalating of the Kansas Citles of  Altamont, Atchison, Chanute, Cberr:me. Downs,
{tle, Gerard, Grenola, Howard, Iola, AMelvern, Meriden, Osage City, and Perry ; the Missourl
'ities of Carl Junetion, Carroliton, Carthage, Cllaton, Independence, Joplin, Kansas City,

. farsball, Neosho; Nevada, Oronogo, Plerce, Platte City, Spunzaeld; !t. Jouph. WAnrly

nd Webd City; and City Utilities of Bpringfield, Missours.
58-058 0—85-——2
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of affillates. Some authoritles appear to support the *actual taxes” concept
as advanced lhere by the staff. Cily of Fitladurgh v. Pennaylvanias' PUO, 128
A. 24 372, 385-887 (I’a. Super. Ct. 1030) ; Re Now Jersey Power & Light 0o., 9
N.J. 498, 89 A, 238 20, 41 (1932). Other authorities eliminate the losses of
affillated companies or of separable operatlons of the same company. - Southern
Union GQas Qo. v. New AMezico P8O, No. 81074 (D, S8anta Fe County, June 9,
19061) ; “Rates and Rute Structure,” 20 PUR (N.8.) 301, 481-8i2 (N.Y.P.8.0,
1038).
~ The starting point In resolving the consolidated tax issue is the amount of
the consolidated tax payment. This is thie only real cost which was Incurred
by Gas Compauy In conjunction with the other Cities Service affillates. The
task is then to ‘deterinine the proportion of the consolldated tax which s
reasonubly attributable to the Gas Company vis-a-vis the other Cities Service
affiliates. The basie error in the position of Cities Service ias that It ignores
this point and claims an amount of Federal income taxes in Gas Company's
cost of service on the basls of & hypothetical figure which Gas Company would
have paid if It were a separate company. The simple truth of the matter Is
that Gas Company pald no separate Federal income tux but participated la
the filing of a consolidated return with the other Oitles Service afiillates. To
accept Cities Service's position would be to approve fixing of jurisdictional
rates on tlie basls of converting a hypothetical tax payment into a prudent
operating expense. In-effect, Cilles Service argues that Gas Company rate-
payers should make Citles Service stockholders whole for the tax losses of
nonregulated enterprises even though this meuns an allowancé for taxes over
and beyond that which the consolidated system as a whole actually pald. We
reject this view as nelther Jusl nor reasonable. Tax allowances in a cost of
service are for the purpose of permitiing the regulated entity to secure a rate
which, after taxes, will provide a rensonable return on jurisdictional investment,
not to insure that other compoueuts of a complex corporate system are enabled
to “cash-in” on thelr tax losses.

However, we agree with Cilles 8Service that the rundamental rate maklng
principle governing our disposition of this issue requires a separation between
regulated and unregulated costs and revenues. This principle controls our
allocation of other costs which are jointly fncurred by regulated and unregulated
companles, or departments within the same company, and is controlling here.*
It wo were to allocale the consolldated system tnx return among all profit
coinpanies Including those in whole or part enguged in unregulated actlvities,
there weoald be no sound reason for refusing to fix jurisdictional rates at s level
sufiiclent to make up any real losses these companles might suffer.

Staff’s approach possesses a quality of artificiality  and instability which
renders it unsatisfactory for.ratemaking purposes. In effect, staff’s effective
tax rate 18 derived by taking the ratio Gas Company’'s income bears to the total
income of the profit making companies, and applying this percentage to the
gystem tax.paid.- It would be easy for Citles Service to escape from this onerous
assessment by rearranging affillatcs, mergers or intrasystem pricing arrangements
in order to eliminate all or most of the other profit entitles and thus increase
the effective tax rate of the Gns Company. Significantly, the record shows
that Citles Service could accomplish this result.

There are three prellminary matters to resolve before computing Gas Com-
pany’s- tax allowance according to the principles stated above. First, we must
decide the period of time to be used in the computation, The Parent Company
paid no federal jucome tax for 1958, the test year. If thls test period were

Y. shown above, this princlplo is lneonnl-tent with Citles Bcrvicc'c poelt!on that Gas
Company's tax allowance should be computed as if It were A Separate company.
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representative, we would Include no tax allowaace in Gas Company’s cost of

service. However, the tax liability of a complex such as Oitles Service for a

single year 18 not apt-to be representative. As stated above, the record shows -
extensive tax data for each of the coinpanies of the Citles Service system for

the yearg 1857 through 1059. While dota for a longer perlod of time might be

useful for mormalisation purposes, in vur opinion the dctailed data for this

three year perlod of time is sufficient to determine the tax rate applicable to

Gas Comnpany.®

. A second prellminary matter reqnlres us to compute taxable income by
normalising deductlons for accelerated anortization and liberalized depreciation,

cousistent with our trcatment in Alabeina-Tennessce Natural Gas Company, 27

FPO 1180. This is done in Appendix A. However, here as in other rate cases

following Aladama-Tennessee, the order hercin will be made dependent upon

our determination in that proceeding regarding the propriety of normatizatfon

for rate makiug purposes. In the event the so called flow through approach is

adopted, tho rates herein approved on a tentative basis wlll be appropriately

modified.

The third problem Is that there are certaln companies in the Cltles Service
system a portion of whose business is subject 0 regulation. The taxable income
of these companies should first bo allocat=d into regulated and nonregulated
categories. Citles Service, however, kas falled to present any evidence upon
which to make such an allocation, We can, however, make ¢ a appropriate al-
location of the taxable income of Citles Service Oll Conmpany,. (which represents
nearly 09% of the total taxable income of the mixed companles, i.e., . those
companies having both regulated and nonregulatéd income), by taking official
notice of certain evidence presented in the Oll Company's rate case in Docket
No. G-9519, et al. This evidence (taken ditectly from the OIl’ OOmmnys own
books), shows that 6.2895 of Oll' Company's gross Investment In net plant is
devoted to regulated activities (production of natural gas).* The data relative
to the production of casinghead gas I8 not included in this figure. Inasmuch as
casinghead gas represents 13.51 percent of Ol Company’s gas revenues,' we
will adjust 1he 0.28 percent figure to take this additional investment into account,
Appiying the resulting 7.13 percent® to Oll Company’s total taxable income of
$51,252,182 produces regulated incoine for Ol Company of $3,654,281° A slmllar
allocation with respect to Cities Service Production Company resulis in 24.16

percent or $0,404,235 of that Company's tax losses attrli»utable to regulated
activities.* '

$\Ve.recognize that the record contala# limited informntion for earller years, i.e., 1084
tbrough 1056. However, the information for the carlier years in this case is not sufeiently
detailed to be used in computing the tax allowance for Gas Company in the manner deter-
mined appropriate herelnt and to the ‘extent tbat it Indicated a different profit nnd loss
pleture may have obtalned earller, the suhsequent history of Citles Service ludicates tblt
such earller perlods could not be cousidered as representative for rate lnaklng purpoul b

¢ Dockets No, G-9510, ¢t al,, Exhlbit 38, 8chedule 3. .

T7bid., Exhibit 8&, &cbedule 8, Sheet 3. AT

¢ This figure waa obfainéd by mulliplying 829.115 1sx (lnvestment in gn plant excludlu

" tasinghead) by 1.1351, The resultlng fizure of 338.797 808 is divlded by total phnt lnvett-
meat of $473,788,648 which produces 7Z.18%. . .

? e wishi to make it clear that a slinple manner ot anocatlng the taxable income of mixed
companies should be used fu any future cases involving this fssue. Obviously, it Is admlais-
tratively Infeasiblé to compute a detalled cost of service for larn Integuted eorpoutlou
to determine one element of & regulated company's coat of sérvice.’

“812.010.633 or 17.4@ percent of Production Company’ average net fnvestiént of- $14,-

26,476 relatea to gas prodnction, exclusive of casingbead gas.: Casinghead gas represonts
3584 ‘percent 6f the Coinpiuy’e Ged fevenues, and the 17.48 percent Sigure adjusted to take
WMs further fuvestment loto account produces 24.16 percent. (Docket No, G-8510, Exhibit
$2, Reliedule 2, Sheet 1, and Exhibit 85, Schedule 3, Sheet 2.)



-

16 TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS

Haviog made these adjustments, we can now allocate the tax cost of the Citles
8ervice system belween regulated and nonregulated companies. For the three
yoar, period under consideration, the nouregulated afiliates, including non-
regulated income of Oll Company, had no taxable fncome. In fact, the record
ahows they had & substantial tax loss. - It {s therefore inappropriate to assign
any tax liabllity to this group of companies. Accordingly, we conclude that the
actual tax pald by the Oltiea Service aystem, as normalised, is reasonably
allocable among the regulated compantes.

. In sum, the proper method to be applied In computing the Federal {ncome
taxes to be included in the cost of service of & regulated company where that
company bas joined in & consolidated tax return with affitiates {a (1) aeparate

. the .companles into regulated and unregulated groups, (2) determine the net

aggregate taxable incume of each group, and (8) apportion the net total con-
solidated tax liabllity over a representative perlod of time between the two
groups, and among the companies in the regulated group, on the basla of thelre
respective taxable incomes; provided that the allowance so computed for the
regulated company shall not exceed what its tax liability would be for rate
making purposes, i computed on & separate return basls

The computation of Gas Company's tax allowance is computed {n Appendix B,
As this Appendix shows, we based this computation on the ratio Gas Company's
taxable Income bears to the total taxable income of the regulated group. This,
of course, {s slmllar to staft’s approach which we cons!der reasonable when the
nourezuluted affiliates have been excluded.

!'ho aommmlon Juriher findas '

(1) Gas Compauy's proper tax allowance ls $5,8060,847, : .
(2) The rates filed by Gas Company filed pursuant to the Settlement Agree-

Vment aud our order of March 27, 1001, subject to the reservation of the tax

ue ure exceulve and should be disallowed,
(8) Gas Company should Ule tarilf sheets and make refunds in accordnnco

‘with this opinion,

Tke Commission ordon. .

(A) ‘The rates flled by Gas Company pursuant to the Settlement Axreement
and our order of March 27, 1901, are hereby dlsallowed.

(1) Gas Company shall, within 45 days of the date of this order, file appro-
priute substituto tariff sheets to Its FPO Gas Tarlffs except for Rate Schedules
I-1 and I-2 contalning rates satisfactory to the Commisslon based on a tax
allowance of $5,800,847 for the test year, found to be appropriate in this opinion
aud order, Gas Company shall accompany its rate filing with supportlag cost
of service and ‘allocation data presented In the same form and mananer as that

-contalned In the exhlbits attached to the stipulation approved in our order of

March 27, 1061, revised only to reflect the chunge in the allowance for federal
income taxes. Gas Cowpany shall further furnidh with its filing a statement
setting forth the method of computation of such'rates and showing the deriva.
tion thereof; Gas Company shall also accowpany its tariff sheets and supporting
‘data with a certificate showling sorvice of coples thereof on all purchasers under
the rate schedules involved, interveuers in this proceeding, and interested ‘Atate

.cowmisslons, COomments by such parties shall be submitted to the Commission
within ten days atter service by Gas Company as required hereln.

- (O) Upon acceptance by the OConunlssion of the tariff sheets filed by Qas
Company pursuant to paragraph (B) above, the rates, charges and classlfica.
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tions set forth therein shall become effective for the period November 28, 1059,
through December 22, 1001,

(D) Gas COmpany shall, within 70 days of the date of thls order, fille with
the Commission a statement showing the distributlon to its jurisdictional cus-
tomers of appropriate amounts to be refunded with interest at 6 percent. With
respect to Rate Schedules F-1, F-2, O-1, C-2, E, P and X-8 the refund ahall
represent tho differences between (1) the amounts collected under rates charged
fn accordance with the atipulation of October 21, 1060, and our order of March
27, 1001, and (2) the amounts that would have-been collected under the rates
filed pursuant to this opinlon and order, from November 23, 1059, to December
22, 1001, with interest at 6 percent. With respect to Rate Schedules I-1 and I-8
the réfund shall, in accordance with the stipulatlon, represent an amount equal
to 60 percent of the difference between (1) the sum that would have been
payable under I-1 and I-2 Rate Schedules made effectlve February 28, 194),
for natural gas purchased from Gas OCompany during the period from June 88,
1059, through July 22, 1001, nnd (2) the charges which would have been payabple
for such service during the same period If I-1 and I-2 rates reflecting the
Oommission’s determination of the reserved tax i{ssue had been in efféct. :

' {B) Gas Company shall accompany Its stutement of refunds with a compuia.
tion of tho refunds and interest, and the derlvation thereof, and with a certifi.
cate showing service of coples thercof on all purchasers under the rate scheds
ules {nvolved, Interveners in this proceeding, and interested state commlssions,
Oomments by such purtles shall be submitted to tho Commisslon within ten
days after servico by Gas Company as required hereln,

(F) Yithin 10 days of the approval of the statements of refunds by the
Oommission, Gas Company shall make the required refunds so computed and
within 18 days thereafter shall report to the Commiassion in writing and under
oath the amount of refund made to each of its customers, showing separately
the amount of principal and interest so puld and shall serve & copy of such
report upon each of the customers recelving a refund. Concurrently therewith,
Gas Company shall file with respect to such refunds, releases from its jurisdic-
tional customers showing receipt of tho principal and interest in' conformity with
this opinion and order,

(G) As provided in the Settlement Agrecment approved by our order of
Mavch 27, 1061, Gas Company shull flle further rate reductions and make
further refunds as a result of refunds to it by its suppliera or a reduction in
its cost of purchased gas,

(H) Tho rates required to be filed Lere'n are specifically subject to such
further adjustment as may be required as a result of the application of a final
declsion by the Oommission In Aladuma-Tennocsseo Natural Gae 0o, Docket
No. G-6471, e¢ al.,* on tho treatment of deferred federal income taxes to the
computation of the tax allowance made herein but only from aund after the
date of such declsion or a later date it specified by the Oommlulon thereln,

(I) Excoptions not granted hereln are hereby denled.

Comnmissloner Morgan oconosrring, filed a soparate smemont appended here-
to.

Commissioner Woodward dissenting, Jolned by Commissloner Q'Connor, filed
& soparate statement apponded hereto. .

(*Tssued Vebruaty 8, 1084, 81 FPC ]




18 TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS

APPENDIX A

OITIES SERVIGE GAS COMPANY DOCKE’I‘ ‘NO. a-lsm
Nonnnu-non or CITIE8 BXRVICK OONBOLIDATED TAX

Loy e

_ Celendar year

1?6)1 1(036)8 18?9 'l'g‘l)cl

 parfuen .

CALCULATION OF TAX ON CONSOLIDATED DABIS USING
STRAIGHT LINE DEPRECIATION

Consolidaled blelncome (Form1120) ...ccavorennese , 088 , 148, 871) ] §7 440 494,087
Ad%soﬂx:ewo‘l‘lxl%enligsde:fredntlonu)id accelerated 422, 61, (87, 148,811) | 47,003, 13,
emottization over stralght MO eccoecincieciarenenas, 9,147,013 | 10,245,432 | 0,153,080 | 28, 840, 434
Subtotal...cecnnseca secensse esevsanas tesasacsee ] 3 7&5,00! 3,000, 861 | 18,158,820 62.0".“1
. Doduct l.on LeIM EAI0. erevrcresscrsascrncanencencne 2‘ (2,248, 731)| (2, 488,203)| (5, 543, 28'
: lncomeufb}edt%uwmt... .................... (18,073, m} "‘?.) 3' ....... ) 073',793
Blhncounblollblperoent ....... cessessacses sevese <] 13,902,880 831,130 | 13,670,328 28,424.836
83 peroent of utility Income normallzed....ccccecveracs. " 7,220,498 442,888 | 7,108,870 { 14,7
upemntgl:onu{nn ae:&uommxed ............ 9.1&9 sst ...... 2'. ...'..??..... &73‘2’.8&1
uporoontolcopl B P e 202. 563,183 621,851 | 1,385,815
Tolal.cceoeecarenenes sesnsmsceretne ressscease eaee| $7,101,430 ¢ 13,004,771 § 7, 121 7~ ]
uu-umxuempuon..............' .................... 8,500 8, 800 ,ng: ”"fa'aoo

Tas assumlug stralgbt U8 QOpreciation. seeeeeuseseens| 17,165,030 | 999,370 | 7,724, 621 | 26,000, &3

—

.

APPENDIX B
CITIES SERVICE-GAS COMPANY DOCKET NO, 0-18799
Oouttruﬂox or Gas cou?mr BIT.

Income (normalized) " 1087 1058 1959 | Total
Citles &::vlco Qus CoIngxany.ceecemesccacsne sevesscesan $11, 832 [$12, 256, 4121818, 340, 470 1,877,714
Oltics Borvice (s BrOAUCING. - oemoneeraoiis il A e et e | My
Cities Seulu Plpo l.lno Co..... W 2,622,047 ] 2,636,600 | 8003, 433
&a i Il'l‘r cr‘t (?i.’ﬁ.’};’j ...... cevsacconens . 2%% g&gﬁ 3}5’,}% . ag.gg
ansas Oas HIPADY .. -vceverscocensonsacecns A
Citics Bervlcs &Yéo Del, (regulated pottion).........} 1,490,008 | 1,230, 708 803,477 | 3,634,28)
61, 652, 662
Perovnl of Olua Benieo Qas Co. to total regulated
oompanieg V. ...caeeietcncicneiatriccensecas seccsraceifecsrccsrcscalercisencass ofecsoes eseens 07.%3
=t
Oonsolidued tax allowance for years 1957-1050 (A ppen-
) -------------------------------------------------- I Y veefescessn evesccfens Smesoa -es ”.m.m
———— 4
Averspe consolidated tox wllowance ($25,900,822+3 |
FOAIB).ccoeriininnianinecsasnnnans P ) R 1 YRR -] 6,634,607
. LI . , . . |=========
Tux allowance for Cilles Service Gas Co. (67.93 percent )
X $8,638,607)........ eesensrona ........................................ 8, 804, 847

1No pogtion of the congolidated tax is allowablo to Cliles Bcrvics Produclion Company becsuse that
company no taxable income.

.. Monoaw, Coinmissioner, conourring:

On the baslis of ¢he record before us it appears that, by virtue of flling a
consolidaled Federal income tax return for the years 1957 through. 1059, the
Citles Service Systemy cumpanies collectively enjoyed a Federal income tax
saving in the order of some $48 willlon.

It also appears from the record before us that wlth few exceptlons, one of
which §s discussed below, the parent company allocated this enormous saving
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among the members of its corporate family on the proportionate basls of the
taxable income each of them produced. This appears eminently falr, and this,
moreover, 18 the method the tax regulations suggest for distributing these
savings among the corporate family.

It 18 tho “fow exceptions” that concern us—most partlcularly, the Cities
Service Gas Comparmy. We arce concerned with this “exception,” first Lecause
that company sells a commodity vested with-a public interest, at rates having
the force of law, to consumners whose ratepaying welfare we are charged by
Congresy with protecting; second, because on the basis of allocating this saving
which parent has choseu for its unreyulated companies (that is, in proportion
to taxable income), thls particular public utllity should huve enjoyed savings
of abont $17.7 willion during the perlod mentioned; third, because utility regula-
tion traditionally and without detectable exception has always required sav-
ings In utility tax costs to flow through in the forin of reduced rates to the
consumers who alone and by law must bear the utility’s entire tax burden; and
fourth, because the parent in this case buv refused to apportion, distribute,
allocate or grant a single penny of the entire tax suving to the public utility
that has been placed under what should be the walchful eye of the Kederal
Power Commlisslon.

The vociferous legallsms and crles of outrage that the company has raised
a8 a result of staff’s suggestion that this utllity, like its sister afiliates, should
share fuirly, equitably, and proportionutely in the tax saving in questlon—
A tax saving made possible in large part by the ulitity's taxuble Incolne—have
created a large and to somo degree confusing record here.

But the company's crles of outruge are no more heartfelt than the cries and
suggestions of “oulruge,” “fraud,” “detitlous,” “dishonest,” “Indefensible,” “sln.
tul” and other expletives that were uttered in the United States Senate and
House of Representatlves when, despite the same defenses offered there-as
hore, the detalls ..{ the selfsume practices by Lhe selfsaine company wero made
known to the Congress during its consideration of the bill that became the
Public Utility Holdiug Company Act of 1985}

The practice was not then and there outlawed because—and It s sale to say
only beenuse—thnt very practice had been forlidden for any and all corpora-

s

F
3 Bpecifeally, e poges 477-482 of Volume 724, “Utllity Corporations,” setting forth the
results of certuln finuneial practices uncovered in the courae of the ¥ederal Trade Commlis-
wlon's maunsive Invesligation in tuls utility area from 1028 to 1933 ; sce the hearlngs on the
bll) before the louse Commerce Cominittee at pages 153-155; Senule hearings al pages
234--255 and 514 ; the debate on the LI In the Senate at 70 Cong Itec. 8302 and 83525-26;
and 1o the Iloune at 10328.
The comnment of Senator Norrls was typleal :
Practically all the systems 1 have whown on (he varloun charls, (ogelher ‘with others
" not suown, made whnt the law formerly permitted—that {s, returas for taxation pur-
poses on a cousolidated basls—resulting to a great saving of taxes to the Lolding-
company groups, although, as & matter of fact, operating grovps as u rule were subject
to a tax. However, the holding companles, taking ndvantage of the law permitting
. consulldated returos, collected the taxes from thelr operating companies, and then, by
setting oft 15ss¢s sustuined by sume of the operallng cvupanies, it was possible In this
wuy Lo retuln thése taxes by balunclug lossen of suine operatlng companica against
profity of other opcuilng conpaules.  Thus It has often Luppencd that operating com-
panles have pald taxes which ordiunrily would hinve been due the Federal Governiaent,
- and the holding companies by Lulancing off losses frowm other operating companles
pald no tax to the Federal Government, but retulued the money thg operating company
had paid as taxes. So solne operquug enmpnum u:lunlly pald thelr taxew, expecling
the money to go to the Federal Qovernment. through the holdlng companles, but by
the process I have just described the holding companies kept the taxes and pald uothlng
"to the Federal Qovernment. lt anybody can squarte that with honesty, I should like
to bave bim do It. ‘ .

[ - .
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. tlons, except railronds owniug 939 of thelr operating subaidiaries, by the
Revenue ‘Act of 1084, But, with the imposition of the wartime excess profits
tax,.Congress by the Revenue Act of 1042 allowed the practice to be resumed.
The matter is now before us, a Federal public utllity commission, for disposition
in the light of the basic tenents of tbo public utlllty lnw we are charged with
admlnlsterlnx.
.~ If this were & matter of tax law, as company and the dlssentlng oplnlon would
have us treat it, we, like the Internal Revenue Service, would only be interested
in checking the accuracy of compauny’s arlthmetic. But this Is & rate proceeding,
not a tax audit. The problem hore is only the problem of determining how the
utllity’s share of the system’s actual tax llability should be determined; or the
extent  to which a regulated utllity’s tax and ratepaylog consumers should
realize or be deprived of a saving In lax charges which in utility law are imposed
upon aund chargeable exclusively to utllity ratepayers.
- Thedifficulty 1s not in determining whether this utility’s share of the tax saving
should benefit the consumers who pay its taxes: the dificulty is in estimatiog
this utility’s proper share of the saving. Many nethods for allocating that
saving or estimating the utility's share thercof havo been explored, but each
has been found wanting by wy colleagues. Speaking for myself, I must say
that the method used by Citles S8ervice for allocating itg total tax liabllity and
tax saving awong some of its subsidiaries, and by the staff for allocating that
total liability and saving among al} of Oitles Bervice's subsidiaries, is the most
logical method and the one which best meets the standards and requirements
of utllity regulation. Further, it alone of all methods considered here is the
one which reflects those vigorous expressions of Congressional intent in this
particular matter which should gulde the exercise of our dlscretlon.

. Brlefly, the facts {n this case relating to the three.year period under review
are theso: The system of which Gas company {s a part consists of 87 separate
corporations, about 6 of which are regulated; and the tax losses of some of the
system's companies reduce the taxable profits of its regulated and unregulated
companies and thereby reduce the system's overall actual tax llabllity. The
amount of tho syatem’s actual llabllity—or its tax saving (l.e., the difference
between the total tax that would have been pald if each company.in the sys-
tem bad been taxed separutely, and the tax actually pald on the profits of those
couipanies as reduced by the losses of the" other companlesa)—properly should
be dlstributed or apportioned over the system’s profit companies on the basis of
the separate taxable lucome euch profit compavy had; and the record before
us Is-totally barren of any btuslble reason for dlﬂerenuntins between regu-
lated and unregulated companles. At least it Is barren ot any reason whlch will
stand scrutiny in the light of the public futerest. .

Here the total profits of the system'’s profit companies for the three-year period

were $123.4 mllllon. omer syatc.m eompanles had tat losses totalllng ;100 mil-

- 8 Consolldating the lneomo of several wholly-owned corponuona for tha' rpolo of deter-
mining system incows 1s especlally appropriate {n the ‘ca¥g of pubdlie Wtiity byatems, because
management often chooses to organize {hose aystems into a berles 0f separate dorporations

“to facllitate dolng busineas in each of the states In which the \itlll!y syatem operates. This
1u the réason used to juatify the use of (he convolidated retura by utilittes befors Congress:
.and thla‘also Is the reason Congéess removed the 296 penalty tix for publie utliitles that
file eonsolldated returhis (see House Ways and Means and Senate Financs Committes hear
foge on H.R. 8400 fn tle 84th Congress, the bl that becamia Interadl Rivenue Code of

-1084). ' And fh removing that penslty tax, us well 4s in making the privilege of Sling eon-

“sol{dated teturiis dvailable to public utilities as well as té other taxpayers. Coogress was

~8ware that from the tide of the Bupree Court's opinlon [t the Galveston ¢ase, 288 U.8,

-'888 (1922),:1¢ not: eaﬂlér. whiere ‘the law of pudlie utlity regulation’ opetates it requires
utllity consumers to pay the full amount, but not more than the full amouant, of the' utlut:’l
actual tax Jability, or its allocated share of the syatem’s actual tax ladllity,
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lion; taxable system income thus was $23.4 mlillion; and counsolidated aystem
tax llability for the three-year period was $11.4 million. The tax saving thus
realised was the difference between the $63.2 million that the profit-making
companles would have pald if they had been taxed separately, and the $11.4
mlllion that the system actually paid, or (excluding a $4 million refund in 1058
of 1958 taxes) roughly $48 milllon,

Taxable profits of Gas company alone were $#2 milllon; and it would have
pald a tax of about §22 milllon {7 it had been taxed separately.

It the system's over-all tax llability or tax saviag had been distributed among
the profit companies proportionately ‘on the basis of their separate taxable in-
comows, since Gas company's §42 million of taxable income was about 859 of total
system taxable Income ($128.4 million), Gas Company should bear about 859 (or
$4 million) of the system's actual $11.4 million tax llabllity; and should benefit
by about 3859% (or $17 million) of the system's $48 milllon tax saving.

But Gas company did not charge its customers §4 million for taxes.. It charged
them the $22 milllon Gas company would have had to pay if it had been taxed
separately. Gas company turned over the $17 inlilion saving to the parent com-
pany, which, the record shows, used these funds to aubstdlu {ts non-regulated
activitles.!

Gas company says thls h all right. It says It really did have a “tax" bill of
$22 milllon, because the parent company on its books did not allocate any‘-of
the system's $48 million tax saving to Gas company. The parent company
purposefully assumed that its tax losses wiped out the taxable income of ita un.
regulated companies (only), and that tho whole 37-company system's tax lla.
bility was chargeable to the regulated companies atone. The result of this
‘“allocation theory"~to use a very dignified term—is that Gas company's con-

" sumers were charged an amount for “taxe¢s” that was larger than the actual
‘tax Hability of the entire 87-company system.® Moreover, Gas company did not
reduce its ""tax” charge to its consumers even In years whon the amount of ays-
tem tax loss was 80 large that, after wiping out all unregulated colpany profits,
it ¢hould have reduced Gas compnny's separately computed “tax” charge. The
parent company did not glve Gas company’s consumers the benefit of Gas com.
pany's share of the tax savings as computed, evon under its owon arditrary allo-
oation method. The position of Olties Service corpany {s that none of the
system’s tax savings should be used to reduce Gas comupany's hypothetical ‘‘tax"
charges to its consumers, because those consumers did not finance the tax losses
that gave rise to those savings. But, as we shall sée, that Is exacuy what (ho
consumers did, although involuntarily.

This entire practice is in complote coufilet with the established prlnclple that
because a utllity's consumers alone must pay its eutire tax bill undedr rates
having the force of law, & utllity cannot charge its consumors tmore for taxes
than the actual amount, estimated where nécessary, that the utllity actually
‘paid or contributed to the U.8. Treasury, or more than the utility’s proper ond
equitadle share of the system tax actually paid. Io the utility field, stockholders
aré entltled to a falr, constitutlonal rate of return, and the tax thereon is- ‘pald
by utitity consumers so that tho fair roturn will not be reduced by taxea, Once
the utllity or its stockholders have recelved that return, they may. not obuln

. "Weare onl: coneerned v;tb Gas company’s m milion shue ot m lntm‘ 818 mlllion
tax uvlnz, because that $17 milllon was actually paid {n cash by Qas corapany's consumegs
who pa.{ “tazes” ‘We u’ not concerned with the other $31 million. To the extent it

ls attrl le to the syatem’s unpegulated compantes, it belongs to the mcxboldm nc
mnuemont who ‘must see that the taxes of those companles are paid, .. ..

... $Durlog the three-year paziod in question, altbough total system actual tax lhbulty vu

(on!:) nid nﬂllon. Gas oonpn: () con;\unm were cbamc $23 million for "um.-' .

e . ol e
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more by claimiug higher, fictitions, or hypothetical costs they might have in.
curred if they bud been orgabired or operated in some other, ¥nreal manner, To
atlow additional return-—over and above a falr return as deflned by the courts—
is to countenance unjust enrichruent of the utility or its owners at the expense of
the ratepayer. . .

My colleagues, perhaps uuwllling to chart clear regulatory policy amid the
consolldated tax legulixius ralsed herein, prefer.(a) to separate the system's
business Into its regulnted and unregulated portions; (b) to apply sll of the
system'’s tax losses (which norally stein from some of its unregulated &c-
tivities) to reduce the profits or tax liability of its unregulated profit' com-
panles first, and then (c) to use whatever loss deductions may remain to reduce
the labllity tha: the utllity or utllitles would have had if they were separately
taxed. This, it will be noted, gives the priority of use of the system's tax
loss beunefits primarily or even entirely to is unregulated profit compantes.®

In passing, it may be noted that if this policy is equitable and if “turn
about s falr play,” the priority could and perhaps should be reversed for
regulatory purposes. That is, if preference is to be given elther group of
subsldiaries, regulatory authority might properly apply the tax loss benefits first
to wipe out the tax llability of the rcgulatcd subsidiarles (which almost in-
varlably operate at a taxable protit), and then to use whatever loss deduc-
tions may remalin to reduce the tax lability that the unregulated subsidiaries
would have had if their taxes had been sepavately computed. This would
not alter tho system’s over-all tax llabllity, But it would produce sigoificantly
larger tax reductions for the regulated companies, which would eventually be
translated by regulatory authiority into reduced rates and gross revenues. It
would likowlse greafly reduce tho expendnble funds, generated in the gulse
of “taxes” pald by ulllity -ratepayers, which the parent company now dis-
burses across the face of the earth to opcrate the speculative ventures of its
various non-regulated corporations?® It fs these speclfic corporate operations,
in large part fmanced and underwrilien by “tazes” exiracted from ratepayers,
which give rise to the tax loss benefits which the parent company, claims it has
the ezolusive right to enjoy on the ground that the ratepayers had nothing
to do with them!

It paturally follows that reversal of the prioritles hereln approved would
produco another barrage of legalisms and redoubled scrcams of rage and pain
from the parent company. The reader, whether he Is a judge, a corporate
lawyer or a utility ratepayer, can reach his own conclusions as to the validity
of such protests. Kor if he has followed the discussion this far he can see
clearly what has been happening and he knows exactly to whom it has been
happening, . . ‘

‘In any event, it i8 clear that the policy adopted here gives priority and
favored treatment to thie non-regulated companies rather than to those whose
rates aro subject to regulatory control by this and other coinmlissions. I should
have preferred that no priority or favored treatment be given to either group:
and, speaking ouly for myself, I therefore bellove that the actual tax and actual

" 40n the basls of Gay company's uverage “tax” charged durlng the three-year test perlod
used hetein, Gas company here chnlmed an average annual “tax” allowance of $7,055,081 ;
on the bauly of an allocation of the systein's average actual tax dueing that perlod, ataft
claimed, properly, in my opinjon, that Gas company should recelve a tax allowance of
$789,082;: the majorily oplnion herein (after normalising tax deductlons for liberalized
Gepreciation and accelerated amortisution and makiog othet refinementy) grants Qas com.
‘pany $5,866,847. This is not regulation at {ts best. My reasons for ascepting thla resul
are set forth herelnafter, o o o

- ¢7That the great bulk of these far-flung speculative enterprises are’ of nd benefit or
advantage to consumers who are served by Gas company-—and who piy its *taxes™—Ss made
abundantly clear by the majority opinlon ia the second paragraph thereof.
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mzb allocallon method here urged by the staff Iy the preferred solutlon to this
problem.

Most reluctantly, however, and solely for the purpose of enabling a declsion
to be reached in this case, I concur lu the policy adopted by my colleugues of
the majority. Though far from perfect, it is a discernible improvement over
the situation that has exlsted here and in numierous other corporate familles
for mapy yeurs. The approach of the majority, which {s more in the nature
of an assiynment than an allocutlon, will serve atl leust to lmit the tax lia-
bility of Gus Compuny's rutepayers to the actunl lability of the entire system
as a whole. 1L at least will prevent them from huving to pay a tax charge
that is larger than the actuul lubility of the entire systewm of which Gas com.
pany is a winor part.' This is no sinall matter, for Gas company's lawyers
bave been unable to obscure the fuct that In 1058, when the tax labllity of
the total system was gero, the parent compuny nevertheless linposed a “tax"
churge upon the rulepayers of the regulated utility in the amount of 80.367.
not one penny of whicl was pald to the Federal Treasury.

In sum, this method of apportioning the tax saving and tax burden has the
lunited virtue of accommoudating, to a very small and unsatisfactory degree,
the two irreconcilable concepts-at war with one unother here. Tbat Js, it per-
mits company and stockliolder to enjoy an overly generous portion of the bene-
fits which they erroneously claim are euntirely theirs by virtue of the tax law

_alone; and it goes some smuall way toward producing a more equitable charge
to ratepayers for the estirnuted amonnt of tax llability actually incurred by or
attributable to the regulated utility that serves them.

I should have preferred that we face, our responsibllities squarely and dis-
charge them fully, Regrettubly, that Is not possible; and without my con.
currence the little that has heen accomplished herein will bo lost. It is only on
that account .that I concur in the result reached by my colleagues of the
majority.

Woopwarp, Commissioner, jolued by O'CoNnor, Commixsioner, dissenting:

" This Is & major rate case in which the Commission nuist decide a fundamental
and critical question, While the Commission, In the past, has properly insisted
that certain tax advantages to be obtained from filing a consolidated return for
groups composed entirely, or predominantly, of regulated companies, bé passed
on to consmmers, 1t has not held that business losses of unregulated and t’;n related
corporations participating In a consolidated return shonld be utilizéd for the
benefit of the consuiners of a regulated natural gna compnny. The lattcr issue I8
before us for the first time.

The majority concludes thut the proper-method to he applied in computing the
Federal inconie taxes to he Included in the cost of service of a regulated company
where that company has joined in a-consollitated tax return with afilintes is (1)
separate tho éompanies into:reguluted and unregulated groups, (2) determine
the net aggregate taxable income of each group, and (8) apportion the net total
consolidated tax lability over a representative poriod of time between the two
groups, and aniong the companies in the regulated group oy the basis of thelr
respective taxable jncomes. If each of the resulling groups shows A net taxable
income, this formula would fuirly allocate the-total tax tn accordance with the
respective amounts of taxable Income. But where, as here, the unregulated group
has a net loss for the test perlod, the formula appropriates that loss which was the
result of expenses and losses nnanced by the stockholders and deducts lt from
the tax allowance to bu charged ho ratepayers, thereby granting to them the
entire benefit emauntlng from the tax loss. As appiled here, the $2.4 million net
taxable loes of the unregulated group ls lmnded over to the ratepayeu by dednct-

1 Qas rampaay’s hrlmetlonal revenuu tepresent about 5% of the system's gross revenues.
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ing it from the taxable income of Gas Oompany, theredby reducing ll:a tax allow-
ance by $1.2 milllon.

The Oploion and Order.adopted by the miajority Is based on the talse premise
that, as to Industries regulated by it, the Commission has the authority to limit
the effect of a mandate of Congress as expressed in Section 1601 of the Internal
Revenue Code. Depriving Gas Company of w tax allowance which would be
routinely granted to it by the Commisslon if it were not for its having a com-
mon owner with an unregulated and unrelated petroleum business, should not
be. done without some very persuasive reasons based upon sound rate-making
policles which impose no confiscatory rates, which balance equitable consumer
and investor interests and which take fully into consideration the impact of such |
action upon national economic policies. At the root of regulation is economle
policy, The problem of econointc growth in the United States is crucially im.
portant and.inseparably related to economic growth is fnvestment. Under the
majority view, the consolidated return would not result in stimulating invest-
ment aud growth because It has the effect of converting non-jurisdictional losses
within the parent company’s system Into a rate reduction for gas consumers.
The majorlty opinion is.not’ aupported by persuasive reasons based on sound
policy, = . ..

- Since this Commisston possesses only the leglslatlve powera whlch the congvesa
has granted to us, clearly.we have no power to amend Section 1501 of the Code.
Apart from the fact that there are no tax saviogs attributable to the Inclusion
of Gas Company .in the consolidated return, the majority view is unlawful because
it has the effect of regulating non-utllity enterprises beyond the Commission’s
jurisdiction ;. it would strip the parent company of congressionally-conferred
rights to tax deductions of its non-JurIsdlcﬂonal subsldlarles. The Majorlty ll
in ervor and I dissent. -

‘The Citles.Service system I8 Opemted prlnclpa!ly as an integrated petroleum
operation. The jurisdictionul revenues of Cities Service Gas Company, & wholly
owned ‘subsidiary of Citles Service Company, comprised approximately 4.88%,
56.14% and 6.10% of the total system revenues in 1957, 1658, and 1059 respec-
tively. Ouly 8% ot the gross revenues of two other companies In the system are
subject to Commission jurisdiction.!

In this proceedlng. the Commission is to determine the proper Federa. income
tax allowance. to be included jn the cost of gervice of Gas Company, one of 87
subsidiaries jolnlng the parent company In the filing of a consol{dated return®

Chapter 6 of the. Internal Revenue Code, “Consolldated Returns," Seetlon
1601, “Prlvllege to File Consolldated Returns” glves to “an affillated group of
corporations the privilege of mnking a consolidated return with respect to the
incowe tax imposed” on corporations of which the parent company owns 80%
or more of the outstanding stock. When corporations join jn such returns, the
Code, Sectlon 1503, levies an additional 2% tax upon all fncludable taxable In-.
come except that of utilities such as Gas Company whose tax rate remalns at
the statutory.rato.of 52%,

The precise intent of Cougress ln grantlng the privnege of the conso!ldated
:return to, an aftitiated group of corporations was to encourage companies to ex-
pand thelr overall businesses for the belterment ot the natlonal and interna-'

.1

acmn Sorvlee Prodncuou Company AllO cmn Scm« on Colnpnny (Dchwm). -

Qopsolldaged returns are based on the principle of levying a tax on the true Income of &

clulo inm'prm oven though tbe business I» opeuw) through more thao one eo:pouuon.

: ‘TM primary:idvantages of fillng & consolidated returt may be summarised as touowu
--(1) The oitseiting of operating losses of one company against the profits of another,

. (9) The consummation of Inter-cormpany. transactions without the recogoitioa of jucome.
(i) 'rhc dulnmon ot tho pncut company an annt of tlu sroup lor all uz Purposss. .

EEE N et v
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tiona) economy and to ellmlnate any tax dlsadvantasea of doing such through
subsidiarles.

. The parent company hero owns, dlrectly or indirectly, 10092 of the stocck of
eve:y corporation which participates in the filing of its consolidated return.
As such stockholder it owns 100% of the assets of each corporation, and it is
entitled to 10055 of all net income of each, subject to income tax levies. Also,
as the sole stockholder, it beara 100% of every risk, expense and 10ss sustained
by Its subuldlurles. These expenses and losses should not be appropriated for
the consumers of & regulated natural gas company who bore no part of them,
assumed no risks o relation to them, and have no right to use them to reduce
thelr gas dosts,

The parent’s conducting ot lts petroleum business tbrough many subsidiaries
{s a matter of lawful cholce and the permission given by the Internal Revenue
Code for the filing of one consolidated return by qualified afiiliated subsldiaries
reeognlzes such lawfulness. QGas Company performs no activity or function
ju relation to the parent company’s primary business of conducting its petroleum
operations. Gas Company is a regulated natural gas company transporting and
selling naturul gas for resale in Interstate commerce and it is operated as
such entiroly separately from the petroleumn operations of the parent company.
Whother one of the included corporations has a tazadle gain or loss {s deler-
mined from its indfvidual ta» rolurn caloulated separately. 1t is in the separate
return where ull luw/ful ezpenses of operation are dtducled 4o determino whether
$hero {8 income of the individual corporauon tubleot to ta: [Emphasls sup-
plied.) L

The exawminer uearly determined,. on the basla of record, that no parl: of
the cost of producing the revenues of the petroleum business contributes in any
way to produce Gas Company's revenues. No purt of Gas' Company’s costs, in-
cluding its jucoume tax allowance, contributes in any way to producing revenues .
of the petroleum entity. No part of any loss-of any subsidiary corporation
in the petroleum businesy, operated as an entity, 18 rellected in Gas Com.
pany's agreed cost of service. The net taxable Income of Gas Comhpany gave
rise to no tax savings by the parent; the parent, in effect, see p. 174 infra, paid the
full 52% statutory rate on the taxable income of the Gas Company.

I see no justification for crediting the Gas Company with part of the losses,
thereby reducing its allowunce for incowne taxes. To do sv would result in a
windfall to the Gas Company's customers and would: deprive the parent of
tax deductions to-which it Is lawfully entitled. Stated slinply, the tax savings
were the result of non-jurisdictional operations and were not financed by Gas
Company nor jn any way mude possible by the inclusion of the Gas Conpany
fn the consolldated tax return group. - Most assuredly, Gas Company 18 not en-
titled to tax savings arising out of foreign and domestic exploration, produc-
tion, refineries, gus station operations, petrochemlcal, tanker and other non:
jurisdictional operations. The majority view would infilet harmful consequences
on the unregulated subsidiarles which the Commission is without power to
cure.. \Unlike the case when it regulates Gas Company alone, the Commission
lacka autliority. efther to Indrease or decrease the prices which the non-utllity
subsldiaries. charge for thelr petrolcumn products Brleny. the majorlty ‘pros
posal Is & regulatory one way street, . -

. As Examiner Kelly has corréctly. declared "'me Oode does not contain’the
criteria for rate making-in this case.: Under the Code, one only conslders
whether the corporations lnvolved are qualified to participate in the consolldated
return, whetler. such qualified - corporations:have lawfully computéd their re-
spective _tax llabllities, what the consolidatéd tax-should be, ‘and 'whether all
other tax laws or regulations have been met ® ®* * The Commission determines



26 TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS

the proper return to be allowed upon the rate base and the proper income tax
allowance to make the return net to the investor, and no tax law or'regulations
should Interfere with the perfonmnance of this function by the Commlssion, ¢ ¢ ¢
The Comumlisslon has the full right to examine all igures in such consolidated
tux relurn, and to ascertain from what situations or circumstances-thiey may
bave resulted. Chere conslderations are demanded by the public interest. The
public juterest demands that a petrolewn business receive, at the bands of the
Commission ut least as much encouragement and fncentivé in thé conduct of its
exploration and developwment activities as the natlonal polléy pal‘tlcularly as ex~
pressed in the income tax laws, dlctates.” .

The uncontraverted evidence of record conclusively establishes that for :
each of the test years selected, the inclusion of (3as Company ndded a cost
to Lhe consolidated return in an amount equul to 2% of Gas Company's quble
income. In 1037, the pareunt company pald a consolidated tux of $12,251,630 on:
the income of its subsidiarles of which $5,860,308 was attributable to and equal
to 327 ot Gas Company's taxable income. In 1058 the parent company re-
celved a tax vefund of $0,307.534, but it would have recelved a total refund
of $10,224,660 it Gas Company hrd not partlcipated in the consolidated return.
Thys, the parent company, in effect, pald a tax of $6,367,634, representing 82%.
of Gas Company's 1033 tnxable income, by forgoing the additional refund in
that amount, In 1039, the parent company pald a tax of $2,005,014,-but-it
would bave recelved a refund in the amount of $6,560,531, if Gas Company had
not been included in the consolidated return. Thus, the parént, in effect, pald
$0,531,645 In paynient of the tax at the rate of 52% on Gas Company’s taxable
income. The record shows that Gas Compnny's taxable inmme was not neces-
sary to praduce tax savings in the test years.

‘Phere is no questlon thut Gas Company would pay a 5629 tax had it been
counsidered on a separste basis, The parent, by Including Gas Company {n the
consolidated return, added a cost thereto equal Lo (2% and allocated a 529 cost
to the Gas Company. I fail to sce where the Inequity of such an'allocatlion lles.
The parent company obtains no tax or other advantage from Including Gas
Company in its consolidated return. Owning 1009 of the stock of Gas Company,
the law requires that it include this subsidiary In Its consolidated return. Gas
Company, belng a regulated monopoly with a pructically assured net income
ench year, 13 not numong the subsidinries with losses Lo offset agninst the total met
taxable jncome of all subsidiarles baving such losses. Therefore, no tax saving
whatever results to the parent cowpany frotn the lncluulon of Gas Company ln
the consolidated return. .

The exatniner noted further; “Any lmmedlute but perlmps temlmmry tax sav-
ing nccompllshe(l by the fillng of 1 consolidated return Is not in- uny sense com-
parable to a reat and permanent tax saving effected by taking a luwful deduetion
and pussing on the henefit thereof to consumers. The tax saving- effected by
proper deductions Is a definltely kuown aund fixed saving for the tax year, w hich
I8 certalnly not true of any temporary saving effected through the offsetting of
business losses aguinst business gains. It Is not the mere filing:of the ‘consoll.
dated return but the fact of business losses huving beén sustained in the particu-
lar tax.year which permit the temporary tux suving. Tlie distinction must be
acknowledged between the fixed and certain tax saving, and the temporary, uncer.
tain and unascertained tax.saving acomplished by. utilising business losses in
[} éonsolldated return, The latter shou!d not be uséd to lower a tsx nllowanoe
in a cost. of service.”

Completely ignoring the fuct that Co:ngress hns prbvlded that taxpayers may.
lqwtutly use their.tax logses to nrrset thele. uxab‘e incomo in the mlnner pro-

K
PP ST RICEEE AN ,\\.‘»



TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS 27

vided by statute, the majority Imparts its own preemptory economlic and regula-
tory philosophy to strike down au act of Congress. - .

" The majority cites no authority of the Commission or the Courts to sustain
this onerous theory. This proccceding cannot be resolved on the basis of an
imagined rationale which is in fact contradicted by the record or by the reciting
of an appealing slogan. This i8 a clear deprivation of property without due
process of law since the majority proposes to take away from the non-utility
subaidlaries and the parent company valuable property rights which belong to
those companies. The tax deductions given by Congress as incentives to non-
utllity investment should not be taken away In such manner. No company owes
anyone a duty elther moral or legal to incur, or to continue to incur, losses in non-
Jurisdlctional business so that jurisdictional rates can be reduced. Following
the theory of the majority, how can an integrated ol ~ompany, which also has
a natural gas pipeline company within its corporate st1 ucture, compete on equal
terms with an ofl company not having simlilar pipeline operations, if the latter
can use all of its tax savings in its ol business but the former cannot? Clearly,
it cannot so compete.

I would reflect on & point that deserves serious conslderatlon All but tbree
of the 87 corporationa involved in this proceeding are, in some way, connected
with the petroleum business operated by the parent company. Concelvably, the
p‘arent'qbuslness could be conducted by a departmentalized single corporate
entity, If this be true, there would be no losses to offset against taxable income
since the single corporation would show an overall profit although some of
its departinents would lose money. Under such circumstances no consolidated
return would be filed and the Commission would routinely grant to the Gas
Company a tax allowance based on the statutory rate of 529. In the instant
proceeding, the majority places a pennlty on the parent company because it has
lawfully chosen to operate {ts world wide business through subslidiaries, Sucha
regulatory policy 1s unsound and inequitable. o

The fact remains that Congress has given the parent company, not this Com-
misslon, the right to decide whether or not it will take advantage of the consoli-
dated return and the benefits and obligations nceruing thereunder, . The Com-
mission cannot interfere with this lawful decision of management so to conduct
its business. The tax laws recognize this and they have given companles the
opportunity to so operate without sustaining a tax loss because of their business
activities. Congress did not commit management judgments to an administrative
agency ; this is the line past which a regulatory commission such as ours may not
80-

If the economlc advantage nrlslng out of the filing of a consoudated tax return
is to be passed on to Gas Company’s ratepayers, which is the effect of the majority
decision, the intent of Congress will be.defeated. - Here, the language of the
statute is plain and upambiguous and it must be given effect according to its
obvlous ‘meaning. By allowing the taxpayer the full advantage provided by the
consondated ,return, no attendant harm results to the ratepayers. - This method
does not result fn higher rates to the consunier, it simply does.not operate to
reduoe them. .This view i8 in harmony with S8ection 1501 of the Internal Revenue
Code, 18 falr to the ratepayer yet it does not constitute an expropriation of the
constltutloual powers of Congress. .

The majority decision results {n glaring detecta and !nequ!tles they have not
offered any valld and compejling reasons for their decision. Contrary.to the
views expresaed by the majority, I belleve every effort should be made to afford
all legitimate and necessary incentlves to ‘private enterprisa while, at- tho umo
time, protecting the consumer ratepayer.

-8
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. The examiner wwho heard the testimony in this proceeding correctly concluded,

upon the basis of the record evidence and the pertinent 1aw and regulatory policy,

that:the Federal income tax allowance included in the cost of service supporting

the settlement agreement approved by the Commlssion in Its order of May 27,
-1061, computed at the statutory rate ol 62%, is not excesslve or in any way

improper, and should be approved. In my judgment, the examiner's deculou

should be amrmed.

' INITIAL DECISION
© UPON- THE SINULY QUESTION OF INCOME TAX ALLOWANOE -

(Issued April 23, 1062)

- Rewvy, Presiding Ezumiiner: Cltles Service Gas company (Gas Company),
a corporation engaged in the transportation and sale for resale of natural gal
in interstate commerce subject to the jurisdietion of the Commission, proposed,
pursuant to Section 4 of tlie Natural Gas Act (Act), an annual increase in m
jurisdictional rates and charges, by tenderiug for filing revised tarlft sheets on’
May 21, 1939. The proposed Increased rates were suspended by Commission
order of June 19, 1959, and they became effective subject to refund pursuant to
Comniission order of November 23, 1050. By order of March 27, 1081, the
Oommission approved and made effective the “Stipulation of Settlement filed
Octodber 21, 1960, as amended” which had been agreed upon by the parties, and
which reserved for future determination only the single Issue of what amount of
Federal income taxes was properly to be Included In the cost of service underlying
the approved settlement. Tarift sheets, revised to be in keeping with thé agreed
sottlement, were ordered to be, and have been, filed by Gas Company.! Gas Coni-
pany was required by sald order to inake refunds to each of its jurisdictional
customers in accordance vith the settlement ngreemeiit; and such refunds have
been made. The Commisston found that good cause existed for the termination
of this proceeding except us to the one reserved issue.

On' June 28, 1001, the Commilssion ordered & publie hearing to be held on
July 10, 1061, concerning the luwfulness of the rates and charges contalned Jn
the revised takiff sheets here Involved, to the extent that they are; or may be,
“affccted by a determination of the Issue of the proper amount of federal
Income tax allowance to be included i the cost of service underlylng the settle-
meut usgreement” approved and made elrecuvo by" the Commission order ot
Mnrch 27, 1001..

. Sessions of the liearing were held on July 10, Septemher 21 and 22, aud on
November 20, 21 and 22, 1001, On October 6, 1001, the Commission permitted
fntervention by Citles Service Company (parent company), the owner through
a subsldiary, of ‘all of the outstanding stock 'of Gas Company. No evldence was
presented at thie: hearlug lexcopt by Gas Company and the parent company
jointly, and by the Staff of the Commission. Gus Compuny and the parent
company have jointly filed an initiul brief and a final reply brief’to the brlef
of the Staff which was the only other party to file a brief.' The final reply briet
was flled March 9, 1062. - While there were interveners in ‘this proceeding who
represented customner and consumer Interests, 1o hriefs were filed by any of thew,
: On Febraaey 28, 1001, Gas Compuny fited a written motion® seeking the ap-
proval by the Cominlssion of the proposed settlement which' was contained in
the “Stipulatlon of Settlement Pursuant to Section 1.18 of the Commission's
Rules of Practice and Procedure”, filed October 21, 1060, ag modified In certain
‘particulars. 'rhe wotlon reclted the pertlnent facts concerning the fillng of the

1A tootnou lt 25 n»c 682 of the Commlulon order or Lhrch 21 1001, :Ivu tl;o desig-
satlon of the tarift sheets Lere fnvolved.
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MURRAH, Chief Judge.

In an order of the Fedéral' Power
Commission approving a settlement ‘of
the rates charged by Citles Service Gas
Company “for jurisdictional gas sales,
the Commission reserved for future de-
termination the Federal income tax al-
lowance’ to be included in the cost of
service' underlying the approved settle-
ment. This appeal is from a final order
of the Commission determining that sole
issue.

The stiralated seltlement included as
a part of the cost of service a tax allow-
ance based upon the statutory corporate
income tax rate of 52 percent applied
to tho agreed taxable income of the Gas
Company for the test year 1968. And,
that amount would bo routinely granted
as a cost of service but for the Gas
Company’s participation in consolidated
returns filed by its parent, Cities Service
Company.

Ilaving elected to file consolidated re-
twrns under Section 1501, 26 U.S.C,
Cities Service was required by Section
1504, 26 U.S.C,, to include all affiliates
in which it owns 80 percent or more of
the stock. Under the consolidated re-
turns thé total tax’ liability was less
than it would have been if each sub-
sidiary had filed separate returns. The
reduction in the total tax Mability result-
ed from offsetting the losses fncurred by
certain nonregulated affiliates against the
taxable income of all other affiliates; and
the Commission determined a tax allow-
anco which reflected the so-called “tax
savings” effected by the consolidated 're.
turns. - ‘The decisive question is-whéther
the Commission, in the exercise of its un-
doubted power to determine just and’
reasonable rates for jurisdictional gas
sales, may, in these circumstances, take
into account the losses of nonregulated
ard unrelated affiliates to calculate the
tax ‘allowance includible in the cost of
service of ‘a regulated company.

The Commission recognized the funda-
mental rate-making principle which re-
quivea a separation of regulated and non-
regulated profits and losses in the deter-
mination of the tax allowance. And see
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Clte as 337 .24 87 (1004)

Colorado Interstata Gas Co v FPC
324 US. 581, 65 S.Ct. 829. 89 LEd.

i, Panhandle Eastera Pipe Line Co,

\, Fﬁc.. 324 U.S. 635, 65 S.Ct. 821,
$9 LEd. 1241, In obedience {o this prin.
ciple, the majority of the Commission
rejected its Staff's theory which deter-
mined tho tax alowance by taking the
ratio of the Gas Company’s income to the
totn! income of the profit-making compa-
nies and applying this percentage to the
total tax liability. The Commission char-
aclerized this theory as possessing “a
quality of artificiality and instability
which renders it unsatisfactory for rate-
making purposes.”

. The majorily of the Commission ulso
refected the detorminations and recom-
mendations of fts Examiner who discavd-
ed the Staff’s theory in favor of the set.
tlement allowance based upon the statu.
tory 52 percent rate. Tho Examiner
could find no authority to support the
theory that “consumers of natura! gas
sold in iInterstate commerce should have
the benefit of ‘tax savinga' derived from
business losses of unregulated corpora-
tions whose business activities are en.
tirely unconnected with and dissimilar to
those of the regulated natural gas com-
pany transporting and sclling such gas.”

Procecding on the established premise
that only actual costs—henca actual taxes
—are properly includible in a rate base,
a majority of the Commission held that
the_consolidated income tax lability is
the “only. real coat which was incurred
by Gas Company in conjunction with the
other Citles Service affiliates', and that
to accept the Gas Company’s approach
based upon the statutory 52 percent rate
would have the effect of determining ju-

t Ouo Comumissloner \vould hnvo adopted
the Staff's theory but reluctantly jolned
two Commissloners in applying the above
described mothod in order to form a
working majority. The other two Com.
mlsalonora disaentod, conteudiog thnt the
‘Examiner's recommendations should be
odopted. The dissonters were of - the -
oplaion thdt “Apart from the fsct that
there gre no tax savings attributable to
the inclusion of Gas Cowmpany In the .
cousolidated return, the majority view s

risdictional rates “on the basis of con-
verting a hypothetical tax payment into
a prudent operating expeuse.”

To comply with the rate-making prin.
ciple of separating regulated and non.
regulated profits and losses, and in con-
formity with the equally controlling
actual cost concept, the majority of the
Commission devised a “method to be
applied in computing the Federal incomo
taxes to be included in the cost of service
of a regulated company where the com.
pany has joined in a consolidated tax
return with affiliates * ®* ¢ (1) sep-
arate the companies into regulated and

- unreguiated groups, (2) determine the

net aggregate taxable incoms of each
group, and (8) apportion the net total
consolidated tax liability over a repre-
sentative period of time between the two
groups, and among the companies in
the regulated group, on the basis of
their respective taxable fncomes; pro-
vided that the allowance 8o computed
for the regulated company shall not ex-
ceed what its tax lability would be for
rale-making. purposes, §f computed on a
separate return basis.’?

As the basis for the application of
this formula, the majority firat select.
ed the consoldated returns filed for the
years 1957, 1968 and 1969. After sepa-

rating the affiliates into rcgulated and

nonregulated groups, the Commission de-
termined that during the pertinent pe-
riod the nonregulated companiea had no
net taxable income and that no tax la-
bility should therefore be assigned to
that group.. The total taxable income
of the regulated afiiliates, which- includ-
ed companies regulated by other Federal
and State agencies® was determined to

unlawful becaugs it has the effect of regs
ulating nonutility enterprises boyond the
Commlu!on s jutladiction.”

2. Included by the Commlssion in tlu 80+
called “regulated” group, in addition to
the CGas Company, are Oitles Service .
Pips Lino Co., aud Yafitte O Tenders, -
Inc, both subjoct to regulation by the

* Interstato Commerce Commission, and
Kansas Gas Supply Coumpany, subject
to regulation by the Kansas Commission.
Also included in tuls group is that por-
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be $61,652,662, of which the Gas Com.
pany's share was 67.08 percent. This
percentage was then applied to the nor-
malized consolidated tax ifability of all
affiliates, an average of $8,636,607 a year,
to arrive at the tax allowance of $5,-
866,847. The stipulated settlement had
provided for a tax allowance of $7,055,-
981 based upon the atatutory rate of
52 percent of the net separate taxable
income of the Gas Company in 1988,
The difference hetween these two aums
is the bone of contention.

We think it §s legally fallacious to
calculate the Gas Company's tax allow.
ance on the basis of the consolidated tax
liability of the parent Company. This
approach cannot be justified by the ac-
tualities of tho case, The uncontro-
verted facts show that the Gas Company
not only Incurred a tax labllity during
tho representative years at the statutory
52 percent rate, but its tax liabilily at
that rate was reported to the parent
Company, and the consolidated returns
actually reflect that tax lability.

Thus the consolidated return for 1957
shows a consolidated tax liability of $12,-
251,639 paid by Cities Service. It the
Gas Company had filed a separate re-
turn, the consolidated tax Mability wonld
have amounted to $6,391,241, and the
Gas Company's tax would have been
$5,860,898 based upon the statutory 52
percent rate. The sum of these amounts
precisely°equals that which was actually

tion of the Incomo of Oitics Servico Qas
Producing Co. and Citles Service Oll
Co~Dolawarc—subject to regulation by
the Federal Powor Comnmission, Theso
companies, however, aro primarily en-
goged In the wholly unregulated ofl busi-
nesy,

‘l

/ x

31

pald by Cities Service. -From this it
is demonstrably clear that the inclusion
of the Gas Company in the consolidated
return increased tho consolidated tax }ia-
bility by 52 parcent of the Gas Company’s
taxable income. No “tax savings" - re.
sulted from thoe inclusion of the Gas
Company in the consolidated return.

Similarly, in both 1958 and 1959 the
fnclusion of the Gas Company in the

.consolidated returns directly affected the

consolidated tax liability in the amount
of 82 percent of the Gas Company’s tax-.
able income, notwithntandinc the fact
that in those yeara the other Citles Serv-
ice affiliates had oggregate tax losses.
Application of the loss carry-back pro-
visions of the Internal Revenue Code
permit the offsetting of these losses
against tho taxable income of these af-
fiiates in 1955 and 1956, thereby re-
sulting in tax refunds. No reduction
in the actual total tax liability was thus
effecled sinco the net effect of the in-
clusion of the Gas Company in the 1958
and 1959 consolidated returns was to
reduce the refund by 82 percent of the
Gas Company’s taxable income. See table
below.$ The simple fact is that the tax
liability of the Gas Company as reflected
in the consolidated returns was not hypo-
thetical, but an aclual cost to the Gas
Company.

[1,2] We know, of course, that the
Commission is free to choose most any
method which {t deems appropriate in

3. The rogulations promulgated pursuant
to § 1502, 28 U.8.0. provide in accord.
ance with § 173, 26 U.8.0. that a net
loss o any yoar can bo carried back to
the thred preceding years or carried
forwand to the suocceeding five Yyoars.
20 O.F\R. Part 1, § 1.1502-31(a) (4).

1 (2) 3 (4
Consolidated Consolidated
Tax Tax
(including {excludiog Gas Company’s 8um of

Yoar Gas Company)  Gas Company) Sepatate Tax  (2) plus (3)
057 1225500 S IRBIE
1058 (8,5567,132) (10,224,600) 6.867,634 (8,857,183),
1080 2,003,014 ( 6,560,631) 0,031,645 2,085,014
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the determination of just and reason-
able rates for jurisdictional gas sales—
usually - & legitimate  end justifies -the
means, See: Colorado Interstate Gas

Co. v. F.P,C,, supra; Panhandle Eastern.

Pipe Line Co v F.P.O, supra; - Wise.

Ct. 1266, 10 LEd.Zd 857. But. we know

cqually well that the method utilized muat
surely be within acknowledged jurisdie-
{iohal' limits -which réquh‘e an eﬂ‘ective

separation of regulated and nonregulated

. activities for the determinatfon of the
ingredients of the rate base. As ap-
plied to out case, it means a separation
of proﬁts and losses between regulated
and nonregulated businesses in determin-
ing the tax allowance includible in the

cost bf servics of the regulated company..
"Otherwise the' profits or losses, as the.
cate may be, of the unigulated bushiess.

would be assigned to the regulated busi-
ness and the Commission would trans.
gress the jurisdictional lines which Con-
gress wrote into the Act.”” Danhandle
Eastern Pipe Line Co. v. F.P.C,, supra,
3.4 U.8. p. 641, 65 8.Ct. p. 825. .

< And, as we have scen, the lotal {ax
liability is not uffected when the Gas
Company's'tax liabilily al the 52 percent
rate is included fn the consolidated re-

Aurns.* Rather, the reduction ‘th the total

tax liability effected by the consolidated
relurns is due to the losscs of the non-
regulated companies, But, cven 80, un-
der the Commission's method, the tax
allowance of the Gus Company is made

o depend upon the profits or losses, as

the case nuy bhe, of tho nonrejulated
companieb

It is thus plain that the npportlon-
ment of the total tax liability among the
regulated compantes fails to coniply with
the jutisdictionul requirement for the
separation of regulated and nolregulated
profits and losses which’ Congress wrote
into the Act, and which {he Commission
prescribed for Itself. The Commission’s
’melh‘od is therefore unauthorised and

fts order based thereon muat be set
aside.
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GENERAL SERVICES ADMINISTRATION,
- Washington, D.C., August 30, 1966.
Hon. Harsy F. Byap, . S : :
'hairman, Commilles on Finunce, oo S
.85'8"&0“, Wa.’.ingto", D.G. ' * ) o

- Dear MR, CuairMAN: Your letter of Aygust 25, 19085, requested the views of
the General Services Acﬁnﬂnhtratlpn on amendment 418, intended to be proposed
by Senator Dirkeen to H.R. 7502, 89th Congress; a bill relating Lo the income of
ocertain casualty losses attributable to major disasters. : , )

The proposed amendment would t:gply specifically to the earnings and profits
of -corporations who file consolidated tax returnz. The crux of the propdse
statutory change is that transfers and receipts of Federal income tax lability
shall 'be treated as payments or refunds:of Federal income tax by all Federal
agenoles or instrumentalities for the purpose of establishing the oost of service,
for determining the overall rate of return or for debermlnl% the net income from
the regulated activities on services of a member of such affiliated group. -

- The effeot of \his amendment could be to provide a windfall, for example to a
parent' company, who has conslsteng{‘ filed consolldated tax returns for iteelf
and its subsidiarfes. Under the provisions of this amendment Federal income tax
would be reduced as a cost of service for those member corporations whose earn-
Ings are hlfh and conversely -be increased for those subsidiariee whose earnings
have been lIow,  In efteot, this is'an "‘equalizalion’ of Federal income tax pay-
ments utilising intracompany transaction as & medium. - o

The result would be {0 inoreass the revenue requirements of the less profitable
augs:gfar companies and reduce the revenue requirements of {he more profitable
subsidiaries. . .

The result of adoption of this amendment would be to make Federal and State
regulation more diffioult, create fiotitious or hypothetical taxes by rédistribution
of expense of operation. Inoreased difficulty or regulation would, in turn, weaken
the pci:ltlon‘ t: the Government as a customer of utility serviges and enhanoe

GSA ﬁ therefore strongly opposed to the proposed amendment of H.R. 7502,

The enactment of the proposed amendment to this* measure would be an
increase in the budgetary roquirements of all Federal agenocies to an extent that
cannot be estimated at this time. ;

_ 'The Bureau of the Budget has advised there is no ob?ection to the submission of
this report to your committes,” and that the adoption of the above-discussed
provisions of this proposed amendment would not be consistent with the adminis.
tration’s objectives. - Lo : SR

Sincerely yours, SOt o :
. - . Lawson B. Knorr, Jr.,
o . Adminsstralor.

: . DEPARTMBRNT OF JUSTICN, .. P
.- Orrice or T8 DBPUTY . ATTORNEY QENERAL, .
N - - sk ' Wﬂhiﬂﬂwﬂ, Dca, Smcm&" I’ 19850 .
Hon, HArrY Froop Brrd, SUR
Chairman, Commillee an Finance, - = . . - Lo i
UnS- SOM“. WGSIH‘M‘O”,' D‘al : A .o R BV ‘ YT . .
"DEAR SENATOR: This will refer to amendment No. 418 Intended to be proposed
by Senator Dirksen to H.R. 7502, an act relating to the income tax treatment of
. oertain casualty losses attributable to major disasters. - S . '
-- Seotion 1662 of the Internal Revenue e (26 U.B.C. 1552) presently provides
that earnings and.profita of eaoh member of an affiliated group of oorporations
filing a consolidated income tax return as provided for elsewhere in the code,
may be determined by allocating the tax liability of the group through oneé of
:g:eral speolfied methods pursuant to regulations prescribed by the Secretary of
Treasury,: - o N AR o '
The proposed amendment would authorize the transfer of earnings among the
affiliated member companies and would:require Federal regulatory agencles to
treat such transfers as payments or refunds of Federal jnoome tax for the purposes
of establishing the coat of service, of deterraining the overall rate of return, and
ol g'eterminlng the net inocome from the regulated activities or the services of
such a member of suoh affillated group. o
The Department of Justice is in accord with the views expressed in'the report
submitted to this committce by the Federal Power Commission, dated August
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25, 1065, as to the effect the proposed legislation would have in the field over which
the Commission has' primary jurisdiction. The legislation would distort the
regulator{ scheme since rate pro'lpoeala submitted to regulatory agenocies’ would
not refleot true costs or returns, The agenoies involved would not be able &mpeﬂy
to carry out their functions to make rate and other determinations in terms of
aotual costs, returns, and other considerations pertinent to the opecrations of the
:ﬁeolﬂo publio utility involved, since the agencles would be roquired to acoept the

ocations made by the utility and its affiliates. Tranafer of earnings and
shmlx:lg of tax burdens among regulated companies could result in rato inoreascs
and additional burdens to consumers of one utility with reduced rates to users of
another utility for such private reasons as may motivate the members of the

afiliated grouz)e. o . 1 -

- This Department is concerned that such a device would lead to further distor-
tion of the regulatory scheme where earnings are transferred to nonregulated
affiliates, such as service or equipment companies, with consequent higher rate
struotures and costs to consumersin the regulatory area. Qbversoly, an affliated
qomﬁmy ocompeting in an unregulated market aﬁamat other independent non-
regulated companies would be able to rolieve itsell of tax costs by shifting them
to the regulated segment of the enterprise where such tax costs would be rec-
ompensed, in . whole or,in part, by rate adjustments, Thus, the consumers in
the regulated area would pay more for the regulatod service than they should
and production and sales of the unregulated product would not fairly reflect costs,
leading to misallocation of resources and a distorting effeot upon the competitive

ﬂmu . " - n H |
P In view of the above, the Department opposes the adoption of amendment

ol 8I -
- ..The Buregu of the Budget advises that enadtment of the provisions disoussed
above would not be consistent with the administration’s objectives.

Sincore L : ‘
A o ‘ S ‘Ramsny CLARK,
Depuly Allorney General,.
. By BAREFOOT SANDERS,
Assistant Depuly, Allorney General.

. SeouRiTIES ‘AND ExoHANGE Couixsixon,
S . Wa‘h"nm, D-Ct' A“’u‘t 31' 1986-

Hon. Harry F. BYrp,
hairman, Commitlee on Finance,
U.8. Senale, Washinglon, D.C. . ‘

Dear'MR. CrairMaN: Thank you for your letter of August 25, 1965, with
which you transmitted a definitive coxy of amendment No. 418 to H.R. 7502
which Senator Dirkeen introduced on August 24, 1965, and which varies in somo
respects from the earlier draft of a proposed amendment which was supplied to us
by the Bureau of the Budget with the request that we give your committeo our
comments on it. We appreciate thé opportunity to review our previous com-
ments in the el(lfht of the differences between the draft and the amendment as
later introduced. ' : »

We have carefully reviewed the amendment and compared it with the draft
to which our original comments were directed. Upon the basis of such review,
it appears that the only ohanges whioch may be substantive, as distinot from
mat of dmftmansh!i), are made in subsection (0)(3) and new subsection
(0)(4), both providing a limitation on reductions of earnlnﬁ and profits of parent
corporations by reason of the operation of the preced paragraphs, This
aspect of the amendment is essentially a matter of tax policy, with respect.to
which the Commission takes no position. . ‘

In our comments dated August 23 on the %rlor draft, we expressed concern as
to the last sentence of subsegtion (0)(1), which would aﬁpear to nullify tho Com-
mission’s longstanding rule M(b)é ) under the Public Utility Holding Com}mny
Aot of 1935. The amendment docs not appear.to change this aspect of tho

rior draft, and wo acoordis..,.y reiterate our prior reoommendation that a clause

inserted which would speoifically negative such an interpretation.

We would be pleased to have this letter and our prior lotter and memorandum
of comment entered on the record incident to your currcnt committee hearings
on this amendment. : -

Sincerely yours ST .
oy yours, Manuze F. Consy,

Chairman.
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MnaMORANDUM PasrArED BY DivisioN or CORPORATE REGULATION AND Orriop
or CRIEF ACCOUNTANT, OF THE BXCURITIES8 ExcHANG® CoMMissioN, WiTH
Rxsezer To Prorossp AumnpMeNT T0o H.R. 7502 ‘ :

The Yro ed amendment would add a subseotion (o) to section 1652 of the
Interna venue Code of 1954 (relating to'earnings and profits). It would
permit one or more profitmaking members of an affillated group joining in a
oonsolidated return agreement to transfer funds to another member of .the group
whose net deductions or other credits reduce the consolidated tax lability..  The
amount of funds so transferred would be measured by the exocess of the theti-
oal separate-return tax liabilities of puch profitmaking subsidiaries over their pro
rata 8 of the consolidated tax liability as computed under section 1552(a) of
the Internal Revenue Code. The subsi -which receives such funds woild,
fn turn, be in & position to make a distribution, l(:iy way of dividends or otherwise,
to the common parent corporation, or it could retain the funds and thereby
onhance the equity owned by the common parent corporation. o

If ado&ed, the proposed amendmont would negate rule 45(b)(6) Xromul ated
by the Commission under the Public Utility Holding Company Aot of 1035.
That rule specifies the method in which the ocorporate members of a public utility
holding company system registered under the Holding Company Aot shall allocate
the consolidated Federal income tax liability among themselves. Specifically, it
authorizes the members of a registered holding company system to enter into &
consolidated return agreement without the necessity of obtaining a prior order of
the Commission tting such agresment to become effective, provided that the
system'’s consolidated tax liability Is allocated among such members pursuant to
cither of the mothods of allocation prescribed by uugguagga&hs (a) (lf and (a)(2)
of section 1552 of the Internal Revenue Code of 1954.! Additional provisions of
the rule limit the amount of tax which may bo allocated to any one subsidiary
company in tho %:gup to an amount not to exceed what such subsidiary company
would otherwisé be required to })ag if a separate return had always been filed for
such company. Most, or all, of the registered holding company systems subjeot
to the Holdin _Comgan Aot follow the so-called source-of-income method pre-
scribed In seotlon ‘18 2(5(1),. of the code. Under this method, the holding com-
pany—i.o., the common parent c¢orpotation—ordinarily pays fittle if any of the
consolidated tax sinco the holding company ordinarily contributes little if any
to the consolidated taxable inogme; all or aubetanuallzsall of its income is gen-
erally derived from dividends and interest from the subsidiary companice, which
dividends and intere%t are oliminated in a consqlidated tax return, <

Under rule 45(b)(8); the net deductions or oredits of a so-called loss subsidiary
whioh joins in a consolidated tax return are dvaflable to, and spread on a pro rata
basis among, the profitmaking subsidiaries in the syatem, in direct proportion to
the taxable inoqme generated by each &mﬁtmaklng subsidiary,- This procedure
is followed under the rule on the basis that the loea.gpbpl?%ry is'an inte part
of a single, unified economio system and the operations bf the loss subsidiary are
deemed to be reasonably related to the operations of the system as a whole. For
example, in two of the natural gas holding company systéms registered undet the
Holding Company Act, there are subsidiary companics which report losses from
thelr activities refating to the exploration and production of natural gas. These
operations are deemed to be reasonable related to the pipeline and retail distribu-
tion operations of the remainder of the aystem, Henoe, under rule 45(b)(6), the
deductions or oredits of the loss subsidiary are required to be allocated among the
profitmaking subaidiarles, , S - . '

Absent rule 45(b)(6), the profitmaking subsidiaries could be made to pay over
to the loss subsidiary an amount equal to the reduction in the consolidated tax
attributable to the loss subsidiary.. Also, where the holding company provides
the affillated grou%;vith net deductions or credits, it appears that the profitmaking
subsidiaries may be made to transfer funds to the ho dinqrcompanY for the tax
reduction resulting from such net deductions or credits. The holding company
would be the sole beneficlary of suoch gaymente. while the oxpenses of the profit-
making subeidiaries would bo increased to the exten t that the amount of Federal
income taxes payable by such' companies is.incteased. This, in turn, might
well résult in an inoreaee in rates pald by the consumers of such companies or
ml’fht preclude voluntary rate reductions. R ot

he Holding Company Aot is concerned with thé interests of consumers as

well a8 investors. ' The legislative history of the Holding Company Aot indicates

tIn 5? ropriate situstions, the Commission has by order graated oxeoplions'co rule 45(b){6) with respoct
to the allocation of certsin deductions or credits.
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that one of the practices found to exist in public utllltg'-holdlng company systems
was this very practice of allocating to operating subeidiaries amounts for ¥ederal
income taxes greater than their respective pro rata shares of the consolidated tax
liability. See particularly “Utility Corporations’” summary report of the Federal
Trade Commission to the Senate of the United States (Document 932, pt. 72-A,
70th Cong., 1st sess., pp. 477-479) Thus, at page 470, the Federal Trade
Commission stated: =~ -~ = - ree R e ' ‘

- #The 'subst ‘companfes in a-holding company- group are entitled to the
benefit of any savings to the group due to filing a'consolidated income tax return.
Only the amount of Federal fncome tax paid by a holding sompany 6n the basis
of a consolidated return should be borne, in proportion to the taxable income, by
those companies hnvins taxable ‘income, for which companies a consolidated
return was filed. Stated differently, each company in a holding company group
should pay ohly its pro rata share of the tax paid for the group. Then no gain
room this sburce would be derivedv?iy holding companies.” '
 Bpeocifically, the sentence following subsection (c)(1)(B), which in essence
requires all” Federal agencies to give effeot to the provisions -of the proposed
amendment for regulatory purposes, is the thing that troubles us. ‘Wa have no
veason to believe that this amendment was intended to nullify the Commission’s
longatanding rule 45(b)(6) which we believe is in the interest of consumers.
Aocordingly, we would recommend that the amendment be opposed unless a
olause were inserted which would specifically negate such an fnterpretation. -

. The CuAIRMAN. The chairman recognizes first Senator Dirksen.
- Senator DirksEN. Mr. Chairman, I feel a little like one man
against-the gods. This morning, the Judiciary Committee is con-
md% the adniinistration’s immigration bill. "I had two calls from
the White House yesterday stressing their hope and their anxiety that
I could be there. Judiciary meets at 10:30, and I would like to make
a8 prehmlna;{ statement, and ‘_thew on to Judiciary, and then'come
back. = So, if that is agreeable, I will make this statement now. |
'Mr. Chairman, it was some weeks ago that I first offered this amend-
ment, and thereafter all manner of things began to happen. Almost
the following morning there was an article on'the front page of the
Washita;ton Post by one Laurence Stern, who is a Post staffwriter.
The title of this arti¢le is “Dirksen-Backed Tax, Amendment Hit as
Bonanzs for Big Utility Companies.” .~ . .. . . .
. ' 'To make sure that the whole story is told, Mr. Chairman, I consent
that this article be:placed in the record as & part of my remarks. .

_ (The document referred to follows:) . : '

DirsEn-Backep Tax AMBNDMENT HiT a8 BoNANEA FoR Bro Uriniry CoMPANIES
' . (By Laurence Stern, Washington Post staff writer)

Senator Everett M. Dirksen, Republican, of Illinols, is quistly promoting a
tax amendment that administration officials say would oreate a bonansza in tax and
rate benefits for large utility companies. ‘ ‘ T

The Dirksen amendment, which was desoribed at a closed session Tuesday of the
Senate Finance Committes, i3 being sought %voone of the Nation’s biggest pipeline
companies—Tennesseé (as Transmizsion Co. .

Senator Paul H. Douglas, Demoocrat, of Illinois, who called for publis hearings
on the Dirksen measure during the olosed session Tuesday, but was voted down
7t !5‘l sald yesterday the amendment would ‘‘greatly weaken” Federal utility

om. - . : : : ’ _
: - - KBY PROVISIONS oo

Dirksen is trying to tack the special tax bill for Tennessee Gas -on a routine
House disaster relief meagure sponsored by Representative Al Ullman, Demo-
orat, of Oregon. When Ullman learned of Dirksen’s move. yesterday he called it
a “legislative travesty'’ and said he hoped it would be defeated, o

Like almost all of the special tax measures that originate in the Finance Com-
mittee, the Dirksen proposal is bafHling in its complexity. ,
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Biit a key provision would prevent Federal regulatory agencies from passin
on to consumers the tax se.vlngz? utilities realize by filing o%nsolidated returns, -I%
also would allow a utility to shift its tax burden in a way that, for example, would
permit Tennessee Gas to unload the tax llabilli)tiy of a hlghiy competitive west
coast subs{diary onto consumers in New York, ttsburgshé and the Midwest.

Dirksen’s amendment, which is belng cosponsored by Benator Russell B. Long,
Democrat of Louisiana, would have a direot impaot on several important cases
now pending before the Federal Power Com on, . L

-One {8 the rivalry between Tennessee Gas. Transmission and the El Paso
Natural Gas Co, for the booming California natural gas market. This competi-
tion figured in the celebrated Mayflower Hotel “bugging” incident that resulted
in the conviction here of three private deteotives last year. ;

- Dirkssn’s amendment would grmit‘a west coast subsidiary of Tennessee Gas,
the Gulf Pacific Pipeline Co., to out its rates to customers by shifting its tax
Hability to the parent company, . o ‘ C
_ The effeot would be to transfer Gulf Paoifio’s tax costs in:California to the rate
base of Tennessee Gas ocustomers in the Midwest and Northeastern United
States, areas where the competition is not as keen as with El Paso,

Also, the amendment would require the Internal Revenue Service to oredit the
payment by Tennessee Gas of it subsidiary’s tax bill as a reduotion in earnings
and profits, Ultimately this would increase the amount of tax-free dividen
the company could pay to its stookholders.

"RULING ON CONSUMERS

Last year nearly a third of the $43 million in dividends paid by Tennessee Gas
to its stockholders were nontaxable since they were paid, technically, out of the
company's capital rather than profits and earnings. - , .

Another case oenters on‘a Louislana oompanf,- United Gas Corp., which is
contesting an FPC ruling that it pass on $2.8 milllon in tax savings to consumers.
The saving was achiev throuqh the filing of consolidated returns,

Dirksen, it was learned, sat In at a 2-hour meeting last week in the office of
Stanley 8. Surrey, Assistant Secretary:of the Treasury for Tax Policy. The
subject was the Dirksen amendment.© A Washington attorney for Tenncesee
Gas was present at the meeting. L -

THREE BACK DOUGLAS

The Illinois Republican was not available for comment yesterday. A Senate
Finance Committee ald said the staff never discusses pending amendments taken
u lntet:{leoutlve sessfon, A Tennessee Gas spokesman here said he knew nothing
about the case. : ‘ . : : . R

Among those alined with Douglas in the futile effort to force the issue to publio
hear were Senators Albert Gore, Democrat, of Tennessee, John J. Williams,
Republican, of Delaware, and Herman E. Talmadge, Democrat, of Georgla,
he Finance Committee is expected (o take up the amendment at its next
olosed meeting Tuesday. o o o

The amendment would a) %lg not only to the FPC but to. %ther regulatory
agenoie&) such s:l? the Fedem' mmunications Commission and Interstate Com-

Earlier this month Dirksen sought to tack his amendment to dilute the Supreme
Court’s {‘one-man, one-vote’’ on another routine House bill. ‘That measure would
have proclaimed American Legion Baseball Week. <

- Senator DIRKSEN. Shortly thereafter there appe; d,an arﬁiél,_g.in
Mr. Drew Pearson’s column of August 24, which is entitled ‘Pipeline
Bonaneza Bill Is Pushed,” and it refers to this as a sneaky attack by
the minority leader. | . e
(The document referred to follows:) . . S
[From the Wazbington (D.0.) Post, Aug. 34, 1964
PireLiNg BoNanza By Is Pusrev
(By Drew Pearson)

The time for the American public to really watch Congress is during the dog
days of August. It isin these heotio days, when Congressmen are enjoying long
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weekends. and rushing bills through committee in a hurry to get home, that
“Sneaky Pete' bills suddenly pop up. Most are written by big corporation
lawyers who want as much seoreoy as posaible. For if there is too much publiocity,
the bills will never pass. :

Today the Sent.te Finance Committee is oonsidering a “S8neaky Dirk’’ amend-
ment, slyly tacked onto an Oregon disaster relief bill of Representative Al Ullman,
Demoorat, of Oregon, by the oleo-voiced Republican Senator from Illinois, Everett
MoKinley Dirksen. - o

The amendment would be a bonansa for the bif pipeline companies, especially
Tennessee Gas Transmission, which operates an Important subsidiary, Midwest
Gas Transmission, in Dirksen’s bailiwick. It would also be a bonanza for United
Gas Pi%e Line, the chief gasline in Louisiana, whioh was why Senator Russell B.
1o emoocrat, of Loulsiana, the Demooratio whip, lined up with Dirksen, a
man he usually (fﬁ?m" . ‘

The *Sneaky Dirk"” amendment is oom%lioated and the attorneys for Tennessee
Gas worked on it & long time before they handed it to Dirksen. It would permit
Tennessoe (Gas, among other things, to shift its tax burden from unregulated
subsidiaries to regulated subsidiaries, thus permitting regulated companies in the
Llast to oharge gher tates to consumers than unregulated companies, such as
Gulf Pacific Gas, in the Far West. )

PROTECTING THEB CORPORATION

While complicated, the tax amendment would mean millions to the gas and
utility companies affected. Yet, in the last few weeks of Congress, the Republican
Senate leader, giving no explanation why he had not aoted in the previous 9
months of Congress, tacked this amendment onto an obsoure House bill.

Furthermore, he demanded a Senate vote without even a publio hearlnf.
When the matter came up in the Senate Finance Committee, it was debeted
closed session with the public unaware of what was happening.

Senator Paul H. Douglas, senior Senator from Illinois and the Democratic
opponent of Dirksen, moved_to oall the Chairman of the Federal Power Com-
mission, Joseph C. Swidler, and hear him publicly. The matter was too important
to be deocided in closed session, Douglas argued.

No military secrets were involved, only tax favoritism. Yet seven Senators
voted against lettins{othe public know about the tax bonanza. Five voted for

ublio hearin#‘s: Clinton P. Anderson, of New Mexioo; Albert Gore, of Tennessee ;
Elerman E. Talmadge, of Georgia; and Dougias, all Democrats, with John J.
Williams, Republican, of Delaware. - 4 .

Seven Senators voted against letting the publio hear the issue regarding the
bonanza. When I asked Tom Valil, attorney for the Senate Finance Committee,
for the recorded vote, he declined to give it.

I then began the laborious l;;rooees of telephoninise:ery other member of the
Finance Committee and am able to report that Dirksen and Long voted against
letting the public in on the debate regarding this tax bonanza. J. W. Fulbright
Demoorat, of Arkansas, Frank Carlson, of Kansas, and Wallace F. Bennett, o
Utah, Republicans, were not able to attend the meeting. Carl T. Curtis, of Ne-
btaska, had gone home because of a death in his family.

Regarding the votes of Committee Chairman Harry F. Byrd,Virginia, of George
A. Smathers, Florida, of Vance Hartke, of Indiana, Abraham A. Ribicoff, nf Con-
nectiout, all bemocrata, inquiries at their offices met with a blank wall of sitence.

However, after the queries were made, I learned that there was huddling among
Senators with a view to making thé hearings today public. -

~ Senator DirrseN. Now, there is another editorial, Mt. Chairman,
that appeared in the Washington Post on August 26. The title of
this editorial is A Shoddy Maneuver.” I ask that it be made'a part

of my remarks.
(The article referred to follows:)
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(From the Washington Post, Aug, 25, 1965)
A 8SrobpY MANEUVER

If Everett MoKinley Dirksen could combine his antediluvian charm with a
greater respect fo, orderly. legislative procedure, he would gain a stature befitting
his position as the minority leader of the Senate. But the good Senator has a

enchant for tricky maneuvers. Surely his efforts to provide a tax windfall for the
glatlon’s largest gas pipeline company and undermine the authority of the Federal
Power Commission can only be characterized as ‘‘shoddy.” Arnd the same
strictures apply to Senator Russell B. Long, the majority whip, who is cosponsoring

the measure. .

‘By attaohinfra rider to a routine disaster relief bill that has been passed by the
House, Mr. Dirksen would permit the Tennessee Gas Transmission Co. to shift
the tax liabilitﬁ from a west coast subslidiary, operating in a highly competitive
market, onto the shoulders of consumers in the East and Midwest. In addition
to the tax windfall the parent Tennessee company would also gain an unfair -
competitive advantage by dint of the ability of its subsidiary, Gulf: Pacifio, to
cut its rate in the competition, with El Paso Natural Gas. Similar tay benefits
would be heaped upon the United Gas Corp., a Louisiana company, if this measure
were to become law. - .., | . . , g

No measure affeoting tax rates or the scope of Federal power lation should
reach the floor of the Senate without a series of public hearings in which interested
parties have an opportunity to testify. This effort to circumvent orderly proce-
dure should be exposed and quickly rebuffed. -

Senator DIRksEN. I submit also for thé record a memorandum
from the Securities and Exchange Commission, which surprised me a
little, because the amendment at that time was not even in print,
but if the Commission does not put it in their statement, I ask leave

that it be made a _part of my statéement. . ‘ .
(The memorandum referred to was Ip'renously Jlaced in the record
by the chairman with a subsequent letter dated August 31, 1066.)
Senator DirksEn. Now, Mr. Chairman, I would like to take a
moment to examine all these matters, and in connection with these
memorandums, I understand that an opinion was sought by one of
the agéncies from the Budget Bureau, . e \

I thought it was a rather interesting statement, I have not seen
it. I have seen it quoted in the press, and it said this is inconsistent
with administration policy. , 4 s S )

Well, my only comment, Mr. Chairman, is that if every amendment
is submitted to the Budget Bureau to ascertain whether or not an
amendment is consistent with administration policy, very logically

ou would want to submit every amendment off red on the Senate
oor to the Budget Bureau before it can be considered by the Senate.
I thought that was a strange business. . =~ _
- Now, I do not know how this thing got into public hands so quickly,
nor do I care, because I have only one interest in this amendment,
and that is this is no Johnny-come-lately business with me.” ..

I will submit for the record also amendment No. 337, dated
December 3, 1963, which I offered to the then pending tax bill, because
we had a wﬁqle_ procession of witnesses, and among other thinﬁi ‘this
question of the intent of Congress, and whether or not it was followed
by the regul&.t«or{agenmes, and whether or not it was having the
proper respect. I thought they were thwarting the will of Congress,
and for that reason I offered that amendment, and that is more than
18 months ago, to rather indicdte that this is not a4 new thing.

(The amendment referred to follows:) T,

o
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o oquangas HR. 8363
IN THE SENATE OF THE UNITED STATES
- Dxoxusnr 3 (legislative day, NovEMBER 20), 1063 - -
. Referred 1o ,thei(}ou}mittee on Finance ana ordereﬁ to be printed
. 4. . .. AMENDMENT L |
Intended té the p'roémd by Mr. DuixsEN to the bill (H.R: 8363) to amend the
Interpal Revenue o of 1954 to reduce individual and corporate incore taxesto
- make certain structural changes with respeot to the inconis tax; aud for other
. Jurposes, vis: In section 222 of the bill, relating to the repeal of additional 2
- percent tax for corporations filing co lidated returns, add the following new
7 aubasstons T L »
'( ') ThEATMENT or Taxts OF ArritiA1up CORPORATIONS BY FEDERAL
ReauiatoRY AasNcies.—It was the intent of Gongress in ting the privilege
to file consolidated returns under chapter 6 of the Internat Revenue Code of 1054
to W&im subjeot to the jurisdiotion of an agency or instrumentality of the
United ‘States, and it was the intent of Congress in reﬁealing the additional 2
nt tax for corporations flling consolidated returns, that such taxpayers have
hb benefits provided by-chapter 6 in the same manner and to the Bame extent as
other taxpayers, Aocordingly, Congress does not intend that any agenoy or in-
strumentality of the United §tates having jurisdiotion with respect to a taxpa{er
inolu 8 member of an affiliated group as defined in ssotion 1504(a) of the
nternal Revenue Code of 1054) shall, without the consent of the taxpayer, use the
income, deductions and credits which arise from-and are diréstly related to the
nonregulated activities of such %paye (or-of another member of the affilisted
p) to reduce such taxf):gex::x ede
e

T
ral incqme taxes for the purpose of estab-
mng the cost of servioe o payer, to rﬁuc’e the overall ‘reai‘m allowed such

taxpayer, to Inbrease the net inoome fle'rived‘from regulated aotivities or services,
or-to accomplish a slmilar.rgsult by any other'method.. I
' Senator DirgseN. ‘Now, furthet, Mr. Chairman, T had the‘advan-
tage of staff counsel of ‘t.flis_ commitfes, and ‘I am very grateful to
Larry 'Woodworth and others for the amount of work that they did.
I also scheduled a meeting with the Treasury, withi Mr. Surrey
and his staff.’ Senator Long and I were both to attend that meet-
ing at 6 o'clock on a given day. Senator Long had a 'conflicting
engagement and could not io but Idid., I
- Senator LoNa. I believe did arrive for a few minutes, butI could
not stay. : o ‘ ‘ -
,‘.'Sena{or DirgsEN. That isright. =~ Co o
‘We spént 2 hours with the Treasury and, may I say parenthetically,
Mr. Chairmen, I think Stanléy Surrey is one of the most.knowledge-
able, one of the most cooperative, one of the toughest, and one of the
best tax men in the country, and I'have’always found him highly
cooperative, "' ' - - N
. When we ¢concluded that meetinﬁ)thatq‘night‘l‘thought we had ar-
rived at language that was acceptable to the Treasury.. A féw days
latet ‘modifications were suggested. A few ‘dayd thereafter still other
modifications were suggested, and still further modifications were

suggédted and, as s result, before the Senate adjourned last night, 1
offered the amendnient in a somewhat différent form, evidently
acceptable to‘fthe"fl‘reiiﬁxry, .and that améndmibnt is nuithbered 426.
This thing has undergone an amizing transfofmation, but I did niot
mind, and'I 'am’glad they did cgoperate,, ' -~ = & "o

Now, I want to respond, Mr: Chairman, to'the fact atid to'the allega-
tions that I have taken a bill to provide income tax relief for people in
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?master areas, and have tried to hook on soniething in a rather sneaky
ashion. . o o - . s : o .
Well, I want to submit for the record & list of 11 amendments that
this committee has already approved to H.R. 7502, this very bill.
They deal with expropriation loss recoveries, modification of pension
man‘s for unions, assessments by soil and water conservation distriots,
investmant credit amendment, & joint committee amendment, non-
qualified annuities amendment, a casualty loss amendment,;.an estate
tax fraud penalty, a modification -of subchapter 3 corporations, an-
other amendment dealing with modifications of subchapter S corpora-
tions on capital gains distributions, and another one dealing with the
repeal of subchapter R. e e
ow, I'may say that with respect to investment credit—first, I ask
to put that list in therecord. - - - "~ 7 TR
. (The document reférred to follows:) oL s
S ~ SENaTE CoMMITTEE ON FINANCE
The Senate Committee on
tO'H.%‘., 76023(}?A _‘.- . ) D N - o
' Bypropriaiion loss recoveries.—This amendment, substantially similar to 8. 1291
provides.rules for: taxing recoveriea by corporations and:insuranos companies
property which had.\b.een.p‘;propriauf by a foreign g?vemment. .Under these
rules, recoveries will 'E‘Ot be taxed. if the expropriation loss did not giva rise to.a
tax benefit. To:the‘extent the loss did oreate a tax bq‘nleﬁt,{ the recvery v;voui_d
be taxed at the rates applicable in the year of recovety. ' If recoveries are realizéd
in an amount in excess of the loss deduction, the excess is treated as gain on.an
involuntary conversion, and will be taxed immediately unless it is invested in
property of a like kind to that expropriated. The amendment also permits the
tax on recoveries of property (as contrasted to cash) to be paid over a, 10-year
period, with interest at 4 percent, with provision for accelerating the tax if the
gfr&perl'%% 3reoovered should be sold. 'This amendment would apply to recoveries
r . Cew e N e
Local 788, IBT pension fund.—This amendment (context of B. 1233) assures
that ocontributions made ‘to' the local 738, IBT-National Tea Co. eniployees
retirement fund from Mal}; 12, 1958; to May 25, 1959, are to be deduotible, and
not taxed to the fuhd, if it Is shown that the fund has not been operated in a manner
whioh - would -jeopardise the interests of its benefiofaries. - R
Assessments by soil and waler conservation disiricis,—This amendment broadens
the deduotion for soil and water conservation expenditures to include assessments
by a soil or water conservation district to aoquire ‘‘machines, buildings, land, or to
relocate roads, or powerlines, or other obstructions’” in connestion with soil or
water oonservation. It is to apply with respeot to assessment payments made
in 1964 and subsequent years and also to payments before 1984 which could
have been paid in 19684 orlater. - o ST
. Inyestment credit.—This amendment enlarges the limitation bh the amount, of
the 7-percent: investment oredit which can be taken ‘against tax. Instead of
$25,000:plus 25 percent of tax liability in excess of that amount, the new limit
would be $25,000 plus 50 percent. In addition, the amendment extends the period
over which the unused oredit may Be carried forward by regulated transportation
corporations from 6;{%11 to 7 years. - Co : c ‘ -
oint commitlee.—This amendment eliminates the $10,000 ceiling on authoriza-
tions for aplpmpriatlons for the Joint Committee on the Reduction of Nonessen-
tia] Federal Expenditures . o L
Nongualified annuities.—This amendment broadens section 403(b) of the In-
ternal Revenue Code to enable universities to provide unfurided retircment
programs for their employees, provided the employee is granted the option of
articlpating under a funded program. The amendmept would also extend the
,000 death benefit exolusion under the income tax and the estate and gift tax

V,ﬂ

\noe today approved the following amendments

i

exémption to this typo of unfunded annuity. =~ - i o

Casually loss,~—The committeo agreed to an amendment which would repeal
the $100 floor ofi deduction of casu%lty losses which ogour as a result of fire,
storm, flood, eto., whith is designated by the President o be a major disaster. =
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Eslale taz fraud penally, 1989 code.—This amendment changes the fraud penalty
under the 1939 code estate tax grovisions from ‘50 percent of the fax” to ‘50
percent of the deficiency,” to conform to the penalty under the 1954 code.

Subchapter S corporations.—This amendment provides that distributions by a
small businesa corporation made within 3 months of the close of the corporation’s
taxable year shall be treatzd as if they had been distrubuted on the last day of the
taxable year if the stockhuiders so elect. . This will eliminate “bunched” income.
Subchapter S corporations—Capiltal Wms’m dislributions.—This amendment
eliminates a tax-avoidance device. It proevent the benefite of subchapter 8
treatment from applying in the case of a capital distribution where the capital
gain exceeds the ordinary income of the corporation, unless the corporation has

een a aubohagter S corporation for at least 3 years. An exception would make
this rule inapplicable if the cagsital gain does not exceed $25,000.

Repeal wbcha ter R.—This amendment rﬂeals subchapter R of the Internal
Revenue e, eflective January 1, 1969. (This subchapter permits a partner-
ship to elect to be taxed as if it were a corporation.) In the interval a partner-
ship, or proprietorship, which has elected to be taxed as a corporation may be-
come & true corporation without payment of capital gains tax on the appreciation
in value of the property which goes on to the corporation and without payment
of tax on accumulated earnings.

Senator DirgsEN. Then I wish to add an article from the Wall
Street Journal which analyzed this very thinﬁ,‘ and carries the caption
. “Annual Tax Saving of $560 Million for Firms Using Investment
Credit Urged in Senate,” and it was ap[i]roved with little discussion,
and there was no request for a public hearing, so I am wondering
about all this furor that took place when the committee has alread
loaded H.R. 7502 with amendments, and there are still other amend-
ments pending. : '
(The article referred to follows:)

ANNvAL Tax Saving or $50 MiLLioN For Fiams UsiNna INVESTMENT CREDIT
URGED IN SENATE

(By a Wall Street Journal Staff Reporter)

‘WasHINGTON.—A $50 million relaxation of the rules for companies using the

7 percent investment tax credit is taking shape in Congress. : :

he change would especially benefit airlines, railroads, and other companies
that buy large amounts of new equipment in years when their taxable profits
are relatively low.

.The proposed liberalization of the 1962 investment credit rules was approved
by the Senate Finance Committee yesterday. It becomes an amendment to a
minor Home-Pamed tax bill dealing with property losses in disaster areas; because
it is the only income tax measure moving through Congress, this bill has become
a popular vehicle for Senate amendments. The Finance Committee already
has approved 8o many new provisions that the minor House bill resembles an
omnibus revenue measure.

The proposed liberalization of the 7 percent investment credit, moreover, has
a good chance of final enactment. It is surported lfl); the Treasury and had
previously been introduced in Congress by Chairman Mills, Democrat, of Arkansas,
of the House Ways and Mcans Committee. Mr. Mills has a big voice in deciding
what Senate amendments survive after being attached to House-passed tax bills.

ENACTMENT A8 AN INCENTIVE

The investment credit was enacted by Congress in 1962 as an incentive for
businesses to ;l))urchase cost-reducing new equipment. In general, it allows a
company to subtract from its final tax an amount equal to 7 percent of the cost
of newly purchased equipment,

However, the 1962 law limits the amount of credit that can be claimed in
any one year. The credit can be used to cancel the first $25,000 of a company’s
tax liabilitl»f, plus 25 percent of the tax above that level; thus, a company with
a tax liabjlity of $75,000 could claim no more than $37,500 in credit for equipment
purchases in any given year. If this cefling prevented the company from claiming
the full 7 percent of its eligible investment outlays, the portion of unused credit
would be claimed in up to 5 succeeding years.
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The amendment offered in the Finance Committee by Senator Dirksen, Re-
publican, of Illinois, would increase to 50 percent from 25 percent the amount of
above $25,000 tax lfabﬂitﬁlthat could be canceled by the investment credit; thus,
the company with a tax blll of $75,000 could use the credit to offset payment of the
first $25,000, plus 50 percent of the amount of tax above that, for a total of $50,000
in available oredit. :

Except for the existing dollar ceiling on credit claims, the 7 percent investment
credit would produce an estimated $300 million more in business tax savings than
is realized at ?resent. The change in the formula for computing the ceiling would
allow an additional $50 million a year of these taxes to be saved, according to

reliminary estimates. The new computation formula would apply for equipment

uiht after last January 1. .

The Finance Committee approved another change in the investment, credit rules
that would help some railroads and other regulated transportation companies.
The existing law provides a 5-year carryover of unused investment credit from a
previous year. The committee voted to stretch the carryover period into line
with the 7-year carryover allowed these companies for business loss deductions.
The additional 2 years of carryover would be available upon enactment of the
bill for all equipment bought by these companies since the beginning of the 1962
investment credit. The carryover for all other companies would continue to be
limited to § years. - -

Another amendment approved by the committee would suspend for calendar
1985, and after, one of last year’s hard-fought tax ‘‘reforms,” in the case of tax-
payers living in major disaster areas designated by the President. Congress last
year said that casualty loss deductions can be claimed only for losses exceeding
$100. The new amendment would allow deduction of the full loss by taxpayers
in disaster areas. o 4 .

Some other Finance Committee provisions dealt with extremely technical parts
of the income tax law. One of these parts, known as subchapter 8, allows up to
10 stockholders to incorporate a business but pay tax on their shares of earnings
at personal income tax rates instead of at the 48 percent corporate rate. One
committee amendment is designed to prevent a closely held ordinary corporation
from temporarily converting itself into a “subchapter 8" company for purposes
of avolding taxes on a largg capital gain. Another change would avert acoiden-
tally heavy tax payments by subchapter 8 company holders whose taxable years
end on a date different from their comg)anies'.

The Finance Committee hasn’t yet finished aoting on the series of amendments
proposed for the minor House-passed bill.

Senator DIRKSEN. A Senator only this last week asked me to
E:opose that we modify the Tariff Act to suspend the duty on nickel

cause of a shortage of nickel, and for all I know there will still be
other amendments. 4 ,

I just submit to the committee whether or not, under all the circum-
stances, what Senator Long and I were trying to do was a ‘‘shoddy
maneuver,” as the Washington Post puts it, or not. This has beén
out in the open, this has gone on for 18 months, and utilities and others
have been working with the Treasury in the hoylc‘ar that they could get
clarification and a better understanding by the Treasury Department
where investment tax credit is involved.

Now, I add one other thing for the record, and that is an article
from the Washington Post dated August 26, 1965. In the first edition
:hllls article appeared and contained two paragraphs which read as
ollows:

Stanley 8. Surrey, Assistant Secretary of the Treasury for Tax Polioy, said
last night the Department had ““no objection’” to the measure, assuming that
certain modifications it suggested were incorporated to guard against an inorease
in tax-free dividends and a consequent loss of revenue to the

r L]
During yesterday’s hearing the Washington Post and Columnist Srew Pearson
were understood to have come under fire for reporting the proceedings of last

© week’s closed deliberations.



44 TREATMENT OF TAX BENEFITS—CONSOLIDATED RETURNS

.. Now, if we are so_ing to make the record, let us make the record
in its entirety, and if there are leaks in this committee, let us just
have it out first, as well. :

(The article referred to follows:)

{From the Washington Post, Aug. 25, 1963}
Tax Measune Hearinags To Be Oren

(By Frank C. Porter, Washington Post staff writer)

Reversing an earlier vote in the Senate Finance Committee, Chairman Harry F.
Byrd, Demoorat, of Virginia, ruled yesterday that open hearings be held on a
publio utilities tax measure that opponents claim could cost Americans consumer
millions of dollars yearly. - -

The ruling came in the midst of an acrimonious closed meeting of the committee
and was a viotory for Senator Paul H. Douglos, Democrat, of Illinois, who had
been voted down, 7 to 5, on the issue at another olosed meeting last week.

"It was a defeat for Senate Minority Leader Everett M. D rksen, of Illinois,
and Senate Majority Whip Russell B. Jong, of Louisiana, They had been
quietly promoting the amendment to .a routine House-passed bill with the support
of such giant corporations as Tennessce Gas Transmission Co. and Socony
MOb“ CO., Inco . . .
: LIMITS AGENCY ROLE

" Douglas has sald the measure would “‘greatly weaken” the regulatory power
of suoh agencies as the Federal Communications Commission, the Federal Power
Commission; the Interstate Commerce Commission and the Civil Aeronautics

In essenoce, it would compel these agencies to accept whatever allocation of
consolidated taxpayments is made by affiliated companies for ratemaking and
other regulatory purposes. Currently the agencles may determine this allocation
subject to court review, to insure that tax savings are passed on to the customers
of reéulated industries. R , o

Affiliated companies are permitted to file consolidated tax returns so that the
?edl{ﬁ:é?ﬁ: or losses of one dre allowed to offset the earnings of others to reduce
ax .

The Dirksen-Long amendment would permit regulated affiliates to pay un-
regulated affiliates for the tax ‘“savings’’ due to deduoctions or losses contributed
by the unregulated affiliates to the consolidated return.

Following is a hypothetical example: .

"Company A i8 a regulated publio utility Spérmitted‘to earn a 6-percent return,
or $60,000, on its $1 million investment. Suppose that it does earn $60,000 in a
giveri year after taxes computed on a separateé return basis. -But under the
Egﬁ:eed amendment, it figures that the losses or deduoctions of an ui:~egulated

I , company B, saved $30,000 on its part of the consolidated tux return
and it pays this amount to corggany B. , ,

his reduces its earnings to $30,000 or 3 percent of its rate base. It then goes
totthe regulatory agenoy, asking permission to raise rates to bring it a 6-percent
l'e \ll'lL . . '
RATE-CUTTING S8UBBIDY

The $30,000 payment, meanwhile, would give company B economic musocle,
permittlngcit, say, to underout prices charged by an unaffiliated competitor,
company C, which enjoyed no such payment transfer advantage.

ngonents of the measure olaim it would permit Tennessee Gas Transmission
in effeot to subsidize rate ocutting by its affiliate, Gulf Pacific Pipeline Co.; in
oomyﬂt:titlon with El Pago Natural Gas Co. It would do this, critics allege, by
shifting tax liability to the rate base of Tennessee Gas customers in the Midwest
and Northeast, where competition is not as keen, »

Tennessee (as has denied this and insisted that “‘each taxpayer inoluded in
a oonsolidated group would be required to pay its own tax with no shift of tax
burden allowed.”

Stanley 8. Surrey, Assistant Secretary of the Treasury for Tax Polioy, said
last night the Department had “no objection” to the measure, assuming that
certain modifications it suggested were incorporated to guard against an increase
in tax-free dividends and a consequent loss of revenue to the Treasury.
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During yesterday’s hearing the Washington Post and Columnist Drew Pearson
were understood to have come under fire for reporting the proceedings of last
week's closed deliberations.

Senator Long. Mr. Chairman, I just want to make one point.

Senat'ior DirgseN. I would prefer if you would not intrude at the
moment. : :

If the Federal Power Commission does not put in’'the whole case—
and Mr. Swidler is the first witness—I would like to stay and hear
him if I can, but I will submit and make sure that there is in the
record a letter from Commissioner O'Connor which takes issue with
the Commission. That letter is dated August 25, 1965, and I read
only & sentence from Mr. O’Connor’s letter: 3 :

It is my opinion that the proposed amendment should be enacted for it expresses
legitimate concern on the part of Congress that the ndational economy should be
accelerated by permitting financially sound corporations to diversify and expand
their operations. R ' _

That was the whole burden of the tax bill, and I heard most of the
testimony, and from Henry Ford III on down, the emphasis was
almost entirely et‘lip'pn the creation of jobs. o

Yet it ocourred to me that the Federal Power Commission was not
carrying out the intent of Congress in that respect, and I felt this
n;a{,t%g urgently needed attention, and I pursued it since December
of . o

'(’Ig‘h‘e documents referred to were placed in the record previously by
the chairman.) . ' . : o

Senator DirrseN. Now, in the li%ht, of all this, there was a court
case in the Tenth Circuit Court of Appeals which came down.on
October 9, 1964. I read‘oh]l&.one sentence from the opinion of the
judge who wrote it, Judge Murrah, and he says: .

We think {t is legally fallaoious to caloulate the gas company's tax allowance

on the basis of the consolidated tax liability of the parent company. Thisapproach
cannot be justified by the actualities of the case. _
The Commission was reversed in that case, and that happened to be
Cities Service Gas Co. and Cities Service Co. as petitioners veraus
_the Federal Power Comumission. So I am going to put Judge Murrah’s
opinion, decision, in the record as a part of my remarks,

(The document referred to follows:f

UNtTeED S8TATES COURT OF APPEALS—TENTH CIRCUIT
(Filed, United States Court of Appeals, Tenth Cirouit, October 9, 1964)
JULY TERM—I1064
(No, 7538)

Cilies Service Gas Company and Cilies Service Company, Pelilioners, v. Federal
Power Commission, Respon

ON PeTiTiION T0o REVIEW AN ORDER Or THE FEDERAL Power CouMissioN

Harry 8. Littman (Conrad C, Mount, Jack W?rner, George H. Hill, Jr., Melvin
Richter and Richard Littell with him on brief) for Petitioners.

Richard A. 8olomon (Howard E. Wahrenbrock, Abraham R. Spalter and Cyril
8. Wofsey with him on brief) for Respondent.

Before Murrar, Chiof Judge, and Hirty, Circuit Judge, and Arraj, Distriot

Judge.
gfmwm, Chief Judge.

53-055 0—65———+d
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In an order of the Federal Power Commission approving a settlement of the
rates charged by Cities Service Gas Company for jurisdictional gas sales, the
Commission reserved for future determination the Federal income tax allowance
to be included in the cost of service underlying the r:‘pproved gettlement. This
appeal is from a final order of the Commission determining that sole issue.

he stipulated settlement included as a part of the cost of service a tax allowance
based upon the statutory corporate income tax rate of 52 percent applied to the
agreed taxable income of the Gas Company for the test year 1958. And, that
amount would be routinely egmnted as a cost of service but for the Gas Company’s
participation in consolidated returns filed by its parent, Cities Service Company.

Having elected to file consolidated returns under Section 1501, 26 U.8.C.,
Cities Service was required by Section 16504, 26 U.8.C., to include all affiliates
in which it owns 80 percent or more of the stock. Under the consolidated returns
the total tax lability was less than it would have been if each subsidiary had
filed separate returns. The reduction in the total tax liability resulted from
offsetting the losses incurred by certain nonregulated affiliates against the tazable
income of all other affiliates; and the Commission determined a tax allowance
which reflected the so-called tax savings effected by tbe consolidated returns.
The decisive question is whether the Commission, in the exercise of its undoubted
{)ower to determine just and resonable rates for jurisdictional gas sales, may, in
hese circumstances,’ take into account the losses of nonregulated and unrelated
affiliates to calculate the tax allowance includible in the cost of service of a regulated
company,

The Commission recognized the fundamental ratemaking principle which
reial(ree a separation of regulated and non lated profits and- losses in the
determination of the tax allowance. And see Colorado Interstate Gas Co., v. F.P.C.,
324 US. 881; Panhandle Eastern Pipe Line Co. v. F.P.C., 324 US. 635. In
obedience to this principle, the ma{orlty of the Commission rejected its Staff’s
theory which determined the tax allowance by taking the ratio of the Gas Com-

any's income to the total income of the profitmaking companies and applying
his percentage to the total tax liability. The Commission characterized this
theory as possessing ‘‘a quality of artificiality and instability which renders it
ungatisfactory for ratemaking grposes."

The majority of the Commission also refected the determinations and recom-
mendations of its Examiner who discarded the Staff’s theory in favor of the
settlement allowance based upon the statutory ﬁz-percent, rate. ‘The Examiner
ocould find no authority to support the theory that ‘‘consumers of natural gas sold
in interstate commerce should have the benefit of ‘tax savings’ derived from
business losses of unregulated corporations whose business activities are entirely
unconneoted with and dissimilar to those of the regulated natural gas company
transporting and selling such g 2

Proceeding on the established premise that only actual costs—hence actual
taxes—are properly includible in a rate base, a majority of the Commission held
that the consolidated income tax lHability is the “‘only real cost which v/as incurred
by Gas Company in conjunction with the other Cities Service affillates,” and that
to accept the Gas Company’s approach based upon the statutory 52-percent rate
would have the effect of determining jurisdiotional rates ‘‘on the basis of con-
verting a hypothetical tax payment into a prudent operating expense.”

To comply with the ratemaking principle of separating regulated and non-
regulated profits and losses, and in conformity with the equally controlling actual
cost concept, the majority of the Commission devised a “method to be applied in
com?:ting the Federal income taxes to be included in the cost of service of a
regulated company where the comgany has joined in a consolidated tax return
with affiliates * * * (1) separate the companies into regulated and unregulated
groups, (2) determine the net aggregate taxable income of each group, and (3)
a‘pportion the net total cousolidated tax liability over a representative period of
time between the two groups, and among the companies in the regulated group,
on the basis of their respective taxable incomes; provided that the allowance so
computed for the regulated company shall not exceed what its tax lability would
be for ratemaking purposes, if computed on a separate return basis.' !

As the basis for the application of this formula, the majority first selected the
consolidated returns filed for the years 1957, 1958, and 1959. After separating

! One Commissioner would have ndomod the 8tafl’s theory but reluctantly joined two Commissioners
in applying the above deacribed method In order to form a working majority. The other two Commissioners
dissented, contending that the Examiner’s recommendations should be adopted. The dissenters were of
the opinion that “Apart from the fact that there are no tax sa attributable to the inclusion of Qas
Commlny in the consolidated return, the majority view is unlawful because it has the effect of regulating
nonutility enterprises beyond the Commission’s jurisdicticn.”
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the affiliates into regulated and nonregulated m, the Commission determined
that during the pertinent gerlod the nonregu companies had no net taxable
income and that no tax liability should therefore be assxg:xed to that group. The
total taxable income of the regulated affiliates, which included companies regu-
lated by other Federal and State agencies,? was determinad to be $81,652,662, of
which the Gas Company’s share was 67.93 percent. This m%eroentage was then
applied to the normalized consolidated tax liability of all affiliates, an average of
$8,636,607 a year, to arrive at the tax allowance of $5,866,847. The stipulated
settlement had provided for a tax allowance of $7,055,981 based ua:: the statutory
rate of 52 percent of the net separate taxable income of the Company in
19568. The difference between these two sums is the bone of contention.

We think it is legally fallacious to calculate the Gas Com%%ny’s tax allowance
on the basis of the consolidated tax liability of the parent Company. This ap-
}sroach cannot be justified by the actualities of the case. The uncontroverted

acts show that the Gas Com?any not only incurred a tax liability during the
representative years at the statutory 52-percent rate, but its tax liability at that
rate was reported to the parent Company, and the consolidated returns actually
reflect that tax liability. :

Thus the consolidated return for 1957 shows a consolidated tax liability of
$12,251,639 paid by Cities Service. If the Gas Company had filed a separate
return, the consolidated tax liability would have amounted to $6,391,241, and the
Gas dompany's tax would have been $5,860,3908 based upon the statutory 52-
percent rate, The sum of these amounts precisely equals that which was actually
paid by Citles Service. From this it is demonstrably clear that the inclusion of
the Gas Company fn the consolidated return incréased the consolidated tax
liability by. 82 percent of the Gas Company’s taxable income. No ‘‘tax savings’’
resulted from the inclusion of the Gas Company in the consolidated return.

Similarly, in both 1958 and 1959 the inclusion of the Gas Company in the
consolidated returns directly affected the consolidated tax liability in the amount
of 52 percent of the Gas Company’s taxable income; notwithstanding the fact
that in those years the other Cities Service affiliates had aggregate tax losses.
Application of the loss carryback provisions of the Internal Revenue Code permit
the offsetting of these losses a¥ainst the taxable income of these affiliates in 1955
and 1956, thereby resulting in tax refunds. No reduction in the actual total
tax llabilft{ was thus cffected since the net effect .of the inclusion of the Gas
Company In the 1958 and 1959 consolidated returns was to reduce the refund
by b rcent of the Gas Company’s taxable income. See table below.! The
simple fact is that the tax liabjlity of the Gas Company as reflected in the con-
solidated returns was not hypothetical, but an actual cost to the Gas Company.

We know, of course, that the Commission is free to choose most any method
which it deems appropriate in the determination of just and reasonable rates for
jurisdictional gas sales—usually a legitimate end justifies the means. See Colorado
Interstate Gas Co. v. F.P.C,, supra; Panhandle tern Pipe Co.v. F.P,C., aufra-
Wisconsin. v. F.P.C., 373 US. 294. But, we know equally well that the me hod
utilized must surely be within acknowledged jurisdictional limits which require
an effective separation of regulated and nonregulated activities for the determina-
tion of the ingredients of the rate base. As applied to our case, it means a separa-

3 Included by the Commission in the socalled regulated groug, in addition to the Gas Comf;.ny. are
Citles Bervice Pipe Line Co,, and Lafitte Oil Traders, Inc., both subject to regulation by tx terstate
Commerce Commission, and Kansas Gas Supply Company, su to regulation by the Com-
mission. Also included in this group is that portion of the {ncome of Cities Service Gss Producing Co.
and Cities 8ervice 011 Co., Delaware, sub) to regulation by the Federal Power Commission. These
eom’lpanlu. however, are primarily en in the wholly unregulsted ofl business.

¥ The latjons promulgated pursuant te § 1502, 26 U.8.C. provide in accordance with § 172, 26 U.8.C.
that a net loss In an. ywcanbewrledbacktotﬁethm precceding years or carrled forward to the suc-
ears. O.F.R., Pert 1, § 1.1502-31(a) (4).

fi
mfdsi;gthrlo%owlng:
Consolidated | Consolidated Qas
Tex (Incdluding |Tax (excluding{ Company’s 8um of ?)
Year QGas i Gas 8e te plus (3
Company) Company) Ax
() (v)) (&) 10)
e ————— el tmes,| G| sames
1980 oL 2,065,014 (c.aoc.m; 9, 531, 545 2,965, 014
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tion of profits and losses between ted and nonregulated businesses in
determining the tax allowance.inoludible in the cost of service of the regulated
company. . *Otherwise the profits or losses, as the case may be, of the unregulated
business would be assigned to the regulated business and the Commission would
transgress the jurisdictional lines which Congress wrote into the Act.” Panhandle
Eastern Pipe Line Co. v. F.P.C., supra, p. 641. - : o
- And, as we have seen, the total tax liability is not affected when the Gas Com-
's tax liability at the 52-peroent rate is included in the consolidated returns.
ther, the reduction in the total tax liability effected by the oonsolidated returns
is due to the losses of the nonregulated oompanies.. But, even 80, under the
Commission’s method, the tax allowance of the Gas Company is made to depend
upon the profits or losses, as the oase may be, of the nonregulated companies,

;It.is thus plain-that the apportionment of the total tac: liability among the

ted companies fails to comply with the jurisdictional requirement for the
separation of. regulated and nonr ted profits and losses which Con(gesa
wrote into the Act, and whioh the Commission prescribed for itself. The Com-
m?sioix&'s method is therefore unauthorized and its order based thereon must be
set aside. .

‘Senator DirkseN. When'I introduced this proposal in December
of 1963, my colleague from: Illinois took an interest. - He sent.not only
a letter-but a telegram to the Federal Power Commiission with respeot
generally to this same gubject mattér, and the Power’ Commission
wrote him ¢n Decémber 30, 1963. I.ask, Mr. Chairmai, that the
Power Commission letter to my colleague 'be inserted in the record.
It is adverse to'my case, but I believe in making the whole record and
putting everything in, L oL e
(The document referred to follows:) ~ L

‘ T e FeEpERAL PoweRrR CoMMISSION,

'

Hon. Pavr H. DoveLas, - :
U-s. smm’ Washi”“o",'pyao . . . R : - )

DEak S8enaToR Douadras: This is in response to your telegram of December 19,
1963, and your letter of December }%4 963, requesting my comments on two
recently ‘proposed ‘amendments to - R 8363, the pending revenue bill. The
&roposals are amendment No. 350 (Senator Bennett, Deo. 9, 1963) and amendment

0. 337 ‘(8enator Dirksen, Deo. 3, 1963). No public hearing has been’ held on
either amendment. " N ' o o

On November 15, 1963, I testified before the Senate Finance Committee and on,
behalf of a majority of the Federal Power Commission, o({u‘)oeed the proposal con -
tained in section 202(e) of the bill. This provision would forbid this Commission
and other Federal agencies from recognizing for ratemaking purposes any part of
the tax savings to utility companies resulting from the investment oredit provisions
of the tax laws. Among other things I noted that this presoription by the Con-
gréss would be a break with the practice of the Jmst,‘to' entrust regulatory agencies
with the responsiblity for determining fust and reasonable rates, and I expressed
the apprehension that it would result in further demands upon the Congress to :
decide other speoifié issues involved in ratemaking, thereby eroding the regulatory
auti:ority which Congress delegated to the Commission, placing rates at a higher
level than might be required by the “just and reasonable” standard under which
the utilities have pros‘gered in the past, And defeating the basio purpose for oreating
regulatory agenoies which is to' make uge of them to arrive at such decisions in the
light of their more detailed knowledge of the economics, prospects, and changing
oircumstances of the utility industries. :

I mention this testimony because amendments 350 and 337 are patterned
after seotion 202(e). They would cost consumers large amounts of money and
would constitute a further erosfon of the regulatory process.

Amendment 350, relating to liberalized depreciation, would impose at least
three requirements. First, the Commission would be required in fixing rates for
natural gas companies or elestric power companies to allow them to charge rates
based on the assumption that thoy were paying the higher taxes which would be
due if they were using straight line depreciation even though in fact they were
using liberalized depreciation under seotion 167 of the Internal Revenue Act
and thereby reducing their taxpayments. 8econd, in establishing the overall
rate of return of the regulated company, the Commission would be directed to
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ignore the fact that by paying rates based on constructive rather than actual tax-
paymehts ratepayers would be supplying cost-free cagi&al to the company. The
third: requirement would compel us to ignore the savings from using the
new Treasury guidelines on depreciation. . "

‘The question of the proger ratemaking treatment for the tax effect of liberalized
depreoiation is one that the courts have repeatedllé;)und to be a matter for the
discretion of the regulatory agenocies. Cilfes o ington, Kentucky v. F.P.C.
205 F; 2d 109 (CA4, 1961); El Paso Natural Cas Co. v. F.P.C., 281 F. 24 667
(CAS, 1960), cert. denled 366 U.8. 912; Panhandle Eastern Pipeline Co. v. F.P.C.,
316 F. 2d 659, 661-663 (CADC, 1963); cert. denied — U.8, —. -

A large numbeér of the State regulatory commissions have adopted the view
that the use of liberalized depreciation produces a tax saving in the circumstances
of the electric and gas companies subject to their jurisdiction and therefore rates
need not include, in addition to taxes paid, fur*her amounts to establish reserves
for deferred taxes. These States have reciulr‘ed the regulated companies to flow
through the savings from liberalized depreclatioa to their consumers by rate reduc-
tions. The Federal Power Commission is now reexamlnlng its treatment of lib-
eralized depreolation in the pending Alabamad.Tennessee Nalural Gas Co. oase.
The Commission in the past has permitted normalization of the taxes for rate
purposes but has permitted:only a 1%-percent return on the funds generated by
the normalization. The two descri requirements of amendment 350 would
?reolud_ev the Commission from ever adopting a flow through of the tax savin
n the rates gaid by consumers, and would reverse a Comﬁsaion‘ decision, whio
has been upheld in the courts, by requiring a full return to thé utility on éxées
funds supplied b{ ratepayers rather than a 1}%-percent réturn as at present. =~

The scale of the impact on consumers of the first two requirements of dmend-
ment 350 can be illustrated by the overall figures applicable to olass A and B
natural Fu pipelines (44 of the largest com;an es). Between 1954 and 1962 theso
companfes reported an accumulation of $278 million in ‘‘deferred tax' accounts
attributable to liberalized depreciation. Because of the tax effects of the 52-
percent corporate tax rate, the ratepayers: have contributed 208 percent of this
amount, or approximately $565 million, to provide the acoumulation, Natural

as ratepayers in the pa:t 2 years have been paying upward of $100 million a year
n their rates to provide the reserves req by normalisation and of - course, the
figures would be much graater if we were to include all regulated companies.

A third requirement of amendment 350 appears to relate principally to-the
recently adogtqd Treasurf guidelines on depreciation under whioh {t-is possible
to calculate shorter useful lives for depreoiable Beropert and achieve a much higher
depreciation allowance for tax purposes than the exlsting book depreciation in use
for ratemaking. For example, the guideline permits a 22-year life for aipeline
transmission facilities, almost a 5-percent depreciation rate, as compared to book
depreciation which has been averaging about 3.3 percent based on