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EXECUTIVE COMMITTEE MEETING TO CONSIDER
HEALTH CARE REFORM

THURSDAY, OCTOBER 1, 2009

U.S. Senate,

Committee on Finance,

Washington, DC.

The hearing was convened, pursuant to notice, at
10:45 a.m., in room 216, Hart Senate Office Building,
Hon. Max Baucus (chairman of the committee) presiding.

Present: Senators Rockefeller, Conrad, Bingaman,
Kerry, Lincoln, Wyden, Schumer, Stabenow, Cantwell,
Nelson, Menendez, Carper, Grassley, Hatch, Snowe, Kyl,
Bunning, Crapo, Roberts, Ensign, Enzi, and Cornyn.

Also present: Democratic Staff: Bill Dauster,
Deputy Staff Director and General Counsel; Cathy Koch,
Chief Tax Counsel; Elizabeth Fowler, Senior Counsel to
the Chairman and Chief Health Counsel; Kelcy Poulson, Tax
Research Assistant; Bridget Mallon, Detailee; and Andrew
Hu, Health Research Assistant. Republican Staff: Kolan
Davis, Staff Director and Chief Counsel; Mark Hayes,
Republican Health Policy Director and Chief Health
Counsel; James Lyons, Tax Counsel; Chris Condeluci, Tax
Benefits Counsel; Theresa Pattara, Tax Counsel; Rodney
Whitlock, Health Policy Advisor; and Andrew McKechnie,

Health Policy Advisor.
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Also present: Josh Levasseur, Deputy Chief Clerk
and Historian; Athena Schritz, Archivist; Mary Baker,
Detailee; Thomas Barthold, Chief of Staff of the Joint
Committee on Taxation; Thomas Reeder, Senior Benefits
Counselor; Yvette Fontenot, Professional Staff; David
Schwartz, Professional Staff; Tony Clapsis, Professional

Staff; and Shawn Bishop, Professional Staff.
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OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR FROM
MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The Chairrman. The Committee will come to order.
Good morning, everybody. This is our seventh day of
consideration of America®s Healthy Future Act. It has
been 15 years since we have held a markup this long.

Yesterday, the Committee considered 23 amendments.
We have thus considered a total of 107 amendments thus
far. 1 am beginning to have some hopes of finishing up.

The staff advises me that we have a couple dozen
amendments and some raining cats and dog, and if we can
be as productive today as we have been in the last
several days, 1 have high hopes of finishing today--maybe
late today, but at least finish today. And my
expectation is, my assumption is, 1 think, most members
would like to, i1if we could, finish up today, which might
mean we go late tonight, quite late, but at least let us
try to finish up 1t we can today. Otherwise, 1t will
slip over to tomorrow, and certainly we will be finished
by tomorrow.

Okay. The fTirst amendment. Senator Grassley?

Senator Grassley. Could I make a request?
The Charrman. Sure.
Senator Grassley. Because we do not have enough
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members yet here to start amending, anyway, do we?

The Chairman. No.

Senator Grassley. Okay. So then this would be
sort of a unanimous consent request, but I want to take a
couple minutes here just to explain why 1 am asking this.

This 1s something that we have not spent much either
here or in the Group of Six on, and that is, how the
majority of this bill will be administered and the cost
to administer 1t. And it is my judgment that when CBO
makes an estimate of cost of what a program is going to
cost, this information has to come from the executive
branch of Government. So this is kind of geared towards
getting this information.

When the President did his Sunday morning talk show-
-and 1t was five or six different times, and I think it
was either last weekend or the weekend before--he stated
he did not intend to grow the Government. On the other
hand, there i1s probably going to be some additional
Federal employees have to be hired, particularly with the
IRS.

Now, I could be wrong on that, but it would be my
judgment that they would have to, to enforce these
provisions.

The costs to implement the bill are not included in

CBO or Joint Tax estimates. Since these costs should be
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considered as part of the overall cost of this bill, 1
believe receiving this information is just as important
as getting Joint Tax-CBO scores before voting on a bill.

I have a lengthy statement that 1 am not going to
read, so that i1s why I ask unanimous consent to put It in
the record.

The Chairman. Without objection.

[The statement appears at the end of the
transcript.]

Senator Grassley. And then I would just--these
would be very general questions of either staff or Joint
Tax or CBO, if anybody is involved with CBO.

Has anybody at the table received from the
administration estimates of the cost to implement this
bill, particularly from HHS or the IRS? And if not, do
you know when we could expect to receive such estimates?

Mr. Barthold. Senator Grassley, we work all the
time with the Internal Revenue Service on matters of
administration and how administrable different aspects of
many proposals might be, and we take that into account in
our estimates in terms of compliance and just general
taxpayer behavior.

But we do not receive from the administration
explicit estimates of the amount of manpower that they

may or may not allocate to any one new proposal.
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As 1 know you are fully aware, the administration®s
current budget and the budget from last year did
authorize an increase in the Internal Revenue Service
budget, and from congressional scorekeeping perspectives,
the Joint Committee and the Congressional Budget Office
assume that, given their budget, the Internal Revenue
Service will allocate i1t in such a way as to try and get
the best outcome for the Government as possible.

Senator Grassley. Okay. Thank you, Mr. Chairman.

IT you responded to my UC, then 1 am done.

The Chairrman. Yes, | have.
Senator Grassley. Okay -
The Chairrman. Okay. We are still waiting for a

quorum. One, two, three, four, five, six, seven, eight.
We need one more.

[Pause.]

The Chairman. Okay. Senator Crapo, do you have an
amendment? Thank you. Senator Stabenow Is here so we

have a quorum.

Senator Crapo. Are you ready, Mr. Chairman.
The Chairman. Yes, Senator, proceed.
Senator Crapo. Mr. Chairman, I am having passed

out Crapo amendment F1 as modified.
The Charrman. All right.

Senator Crapo. This amendment is intended to bring
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the bill in line with one of President Obama®s pledges to
the American people. 1 think that virtually everybody in
America has probably heard President Obama describe the
parameters of the health care proposal that he seeks to
have Congress adopt, and one of the core points that he
has continuously made is that he will not impose a new
tax on those iIn this country making--individuals making
less than $200,000 a year or families making less than
$250,000 a year.

For example, in August of last year, in Orlando,
Florida, the President said, "And if you"re a family
making less than $250,000 a year, my plan won"t raise
your taxes one penny--not your income taxes, not your
payroll taxes, not your capital gains taxes, not any of
your taxes."

Similarly, in September of last year, in New Mexico,
the President said, "You will not see any of your taxes
increase one single dime. And i1f you make less than
$250,000--if you make less than $250,000 a year, you will
not see any of your taxes increase one single dime."

And just one other quote that the President made
among many that he has commented on this. Again, last
year iIn September, in New Hampshire, the President said,
"No family making less than $250,000 will see their taxes

increase. And I can make a firm pledge: under my plan,
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no family making less than $250,000 will see their taxes
increase.” And again, he said, '"'not your income taxes,
not your payroll taxes, not your capital gains taxes, not
any of your taxes."

Well, as we have already discussed previously, this
legislation, the conceptual paper in front of us does
propose tax increases that people who earn well less than
$250,000 will be paying. And the purpose of this
amendment--the amendment is very simple. 1t simply
provides that no tax, no fee, or penalty imposed by this
legislation shall be applied to any individual earning
less than $200,000 per year or any couple earning less
than $250,000 per year.

Let me i1dentify just briefly what taxes | have
identified in the bill that I think this amendment would
apply to.

In one of the amendments 1 brought earlier, Mr.
Chairman, you will recall that 1 made a very strong
argument that the pay-or-play provisions in the bill, the
proposals that employers who do not provide health
insurance to their employees have to pay a penalty, would
be directly passed on to their employees, who would then
pay higher taxes--or higher fees because of those taxes.

I am not counting that as a direct tax. 1 actually

believe that should count, and I believe that those kinds
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of direct pass-through costs that we are passing through
to employees of small businesses, or of any businesses
who do not provide support to their--health iInsurance to
their employees should be counted.

But just looking at the direct tax increases in the
bill, first, the individual mandate to have health
insurance under this bill would impose an excise tax of
$750 per person up to a maximum of $1,500 per family for
anyone between 100 percent and 300 percent of the poverty
level. For those above 300 percent of the poverty level,
the tax would be $950 for individuals and up to $1,900
per family.

An analysis of this done by the Joint Tax Committee
and CBO has shown some rather remarkable statistics. The
JCT and CBO numbers show that of the estimated $2.8
billion that this tax will collect in 2016, 71 percent
would come from people earning less than 500 percent of
poverty. That is $120,000, not $250,000. Seventy-one
percent of this tax will fall on people making less than
$120,000. In fact, $600 million of it will fall on those
making between $24,000 and $48,000 a year.

Another $600 million of it will fall on those making
between $48,000 and $72,000 per year. Another $500
million of it will fall on those making between $72,000
and $96,000 per year. And another $300 million will fall
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on those making between $96,000 and $120,000 a year. For
71 percent of that tax that will be imposed falling on
those making less than $120,000 per year.

We do not have statistics between $120,000 and
$250,000, but of the remaining $800 million collected, we
can assume, | think safely, that a significant amount of
that would be paid by people making less than $250,000
per year.

Another direct tax increase iIn the bill iIs the
provision in the bill that increases the penalty from 10
percent to 20 percent for anyone who uses a portion of
their health savings account for purposes other than
qualified medical expenses. In these difficult times,
many middle-income families may unfortunately need to dip
into their health savings accounts to address unexpected
financial difficulties. Doubling the penalty for doing
so for these families Is an unnecessary and an unwise tax
increase on those families.

And then, finally, in the Chairman®s modification,
the floor on deductions for medical expenses is raised to
10 percent from its current level of 7.5 percent. The
current law tax provision allows several million
Americans with very high health care costs to deduct from
their income, and thereby lowering their iIncome taxes,

some of the cost for their medical goods and services
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that are not covered by insurance. And 1 know that--1 do
not think that there is any way that this cannot be
acknowledged as a direct tax increase on those who now
will lose that additional portion of their deduction for
these medical costs.

Again, according to the Joint Tax Committee, which
provided a distributional analysis of this provision, the
bulk of this $21 billion tax increase will fall on those
who President Obama promised to protect. In 2017 alone,
in one year alone, this provision will raise $13.8
million on tax units, meaning single filers and families-
-excuse me. It will raise taxes on 13.8 million tax
unit--that is singles and families--by $3.73 billion. Of
those 13.8 million taxpayers--or tax units, because some
are families, only 86,000 of them will have an income
above $200,000. And what that means is that this
particular tax increase in the bill, $3.73 billion in one
year--and who knows how many 1f we accumulated it over 10
years. OF this particular tax iIncrease, 99.6 percent of
it hits affected taxpayers who have incomes less than
$200,000.

These are just three of the more prominent tax
increases in the measure that would place an undue burden
on our middle class and violate President Obama®s

commitment that this health bill will not increase taxes
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of any kind--his words were "of any kind"--will not
increase taxes of any kind on those earning, as singles,
less than $200,000 or, families, less than $250,000.

I urge my colleagues to support this amendment.
Again, 1t is very simple. 1t will remove all taxes,
fees, and penalties from the bill that apply to families
earning less than $250,000 per year.

The Chairrman. Any discussion?

Well, first, we do not have a quorum. Let me ask
some questions. Let me ask some questions here. |1 am
trying to understand what the amendment provides.

As you say, It provides that no tax, fee, or penalty
imposed by this legislation shall be applied to any
individual earning less than $200,000 or a couple earning
less than $250,000. Does that include the excise tax on
insurance companies? Because you have been saying and
others have been saying that is passed on. Does that
include that as well?

Senator Crapo. I believe we should include 1t, but
my amendment does not.

The Chairrman. So that excise fee would not result
in an increased tax on individuals?

Senator Crapo. Well, again, 1 personally believe
it would, but 1t is a pass-through tax, and my amendment

i1s dealing with specifically direct taxes that are
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imposed by the bill.

The Chairman. So the same would apply to any other
fees i1n the bill, that is, they would not--you are not
addressing those fees?

Senator Crapo. I believe the answer to your
question is yes. 1 am not sure specifically which fees
you are referring to, but, again, the three examples I
gave are the types of direct tax increases on individuals
or families that | am seeking to address by this bill.
And let me again say | believe that President Obama®s

promise and his pledge--

The Chairrman. What were the three areas again? |1
was distracted. 1 did not hear them all.
Senator Crapo. Certainly, Mr. Chairman. 1 was

talking about the individual--

The Chairman. Also because this i1s as modified, so
I have not had a chance to look at it.

Senator Crapo. I understand. The three examples 1
used were the individual mandate to have health iInsurance
that would impose a tax on persons who did not comply
with the mandate. Secondly, the iIncrease iIn the penalty
for health savings accounts from 10 percent to 20 percent
for those who use a portion of them for purposes of other
than qualified medical expenses. And then, finally, the

increase iIn the floor on deductions for medical expenses
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from 7.5 percent to 10 percent in the income tax code.

The Chairman. Have you totaled what those are?

Senator Crapo. We have not been able to get a
score from CBO yet, and part of the problem is that we
are using conceptual language to start with, then the
Chairman®s modified mark changed some of these
provisions. And now as we move through the mark, we have
not been able to get total figures on all of them. So we
have not been able to get a score.

However, from the information that 1 was using, we
expect that the tax on the individual mandate in just the

year 2016 would--

The Chairrman. You are talking about the premiums.
Senator Crapo. Excuse me?
The Chairman. You are talking about the premiums--

I mean, the penalty.

Senator Crapo. The penalty. Yes, the penalty.
That tax would be $2.8 billion in just the year 2016, and
we expect, as | iIndicated, that at least 71 percent of
that would come from those making less than $250,000 and
probably closer to 80 or 90 percent.

Similarly, the iIncrease in the floor on deductions
is estimated in just the year 2017 alone to raise $21
billion, and we could extrapolate for that over about 10

years to see that this could be a very significant tax
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increase.

But the bottom line, Mr. Chairman--well, let me go
back. That $21 billion would not all fall on those
making less than $250,000; only 99.6 percent of it would.

But my point iIs we are going to have to make some
extrapolations. We do not have a score yet, but we
expect that there is a pretty sizable amount of tax
increases that are included in the mark.

The Chairman. Well, let me just remind everybody
that this bill, this legislation before us, provides for
a $40 billion net tax cut for Americans--$40 billion--by
the year 2019. A net $40 billion tax cut for Americans.

That i1s the tax credits, primarily, of an exchange. But
it is a $40 billion net tax cut in one year alone and--by
the year 2019. That i1s 1 percent of Americans--a 1-
percent reduction iIn taxes for all Americans. And it
builds up. So i1t is fewer dollars tax cut in the first
year. By the time you get to 2019, this bill results in
a $40 billion net tax cut.

I might also point out that it would result in wage
increases for those employees who find theilr wages
increased on account of the high excise premium tax.

That is CBO. That is a wage increase. So when people
talk about, you know, Americans might be harmed a little

bit here and there, it i1s also very important to look at
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the whole story, and the whole story is that there is a

$40 billion net tax cut provided for in this bill.

Senator Crapo. Mr. Chairman?

The Chairrman. Does the Senator wish to close?

Senator Crapo. I would like to respond on that
issue. |1 do not know that President Obama was saying

that--that he was talking in a net sense for the country
as a whole when he said he would not increase taxes.
There are going to be a lot of people whose taxes are
increased by this legislation.

And 1 suppose that it you wanted to do an analysis
to see how individual families are impacted, that is kind
of complicated, but we could do that, if you provide a
tax cut and then you provide an increase, what is the net
result for them. But most of the tax cuts that you are
talking about are refundable outlays, and they are going
to be hitting in a different pattern than the tax
increases that you were talking about, and there will be
a substantial number of Americans who will pay more taxes
under this legislation. And because of that, all 1 have
done is provide that i1f this bill results In an increase
in taxes on those making less than $250,000 per year,
then the taxes will not have to be paid by them. That is
the promise and the pledge that the President has made to

the American people about the tax impact of the
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legislation that he has said should come before him.
The Chairrman. Okay. 1 think we are ready to vote.
The clerk will call the roll--

Senator Stabenow. Mr. Chairman? 1 just think it
iIs Iimportant to indicate that we have had six different
amendments from the Republican side that have voted to
raise taxes on the middle class by making this health
care plan more affordable--less affordable, six different
amendments taking money away from the middle class,
reducing the tax credits for the middle class, in order
to do other things in this bill, like, you know, funding
more insurance company efforts and so on.

So 1 guess 1 just want to go on record as saying |
have no interest in raising taxes, | am not going to
support raising taxes on the middle class or on the
individuals talked about in this amendment. And so while
there may be some technical difficulties iIn this
amendment, 1 hope we are going to work through this to
make sure i1t is very clear. This is not about hurting
the middle class, and from my perspective, we have seen
nothing but efforts on the other side to pick priorities
over funding tax credits for the middle class--six
different votes that we have had, which I have opposed
every one of them because 1 want to make sure that we are

doing everything to help the middle class be able to get
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health care, as well as low-income people.
I know this amendment--1 mean, | appreciate the
discussion here, but at this point 1 certainly know that

none of us are iInterested in doing what is iIn this

amendment. But, you know, Mr. Chairman, I guess--1 wish
there was some way to work out this language, | guess.
Senator Crapo. Mr. Chairman?
The Chairman. The clerk will call the roll.
Senator Crapo. Could I respond?
The Chairman. Yes, respond. Wrap up and close and

we can vote on it. Go ahead.

Senator Crapo. well, first of all, I want to make
it clear. Republicans are not proposing to iIncrease
taxes, and there has been no proposal that I have seen in
this markup to Increase taxes.

I do understand that in making some of the
amendments that have been brought forward, there had to
be offsets included so that adjustments within the mark
were proposed that would have adjusted some of the tax
credits, some of the offsets--1 mean, some of the subsidy
supports and so forth. And so that is acknowledged.

But 1 first want to make i1t clear that neither I
nor, to my knowledge, any of the Republicans on this
Committee have proposed any kind of a tax increase on the

American people. The current law that we have is
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different from the mark that we are debating here.

But, secondly, 1 appreciate Senator Stabenow®s
comment about want to achieve the spirit of this pledge
that the President has made In not iIncreasing taxes on
the American people making less than $250,000 for
families or $200,000 for individuals. And again, 1 think
that you could not say it any clearer. 1 realize we are
working in concept language here, but the concept that is
in this amendment that 1 believe we can clearly write
into law once we get the opportunity to try to write this
bill, the concept is very clear--that is, the amendment
says no tax, fee, or penalty imposed by the legislation
shall be applied to any individual earning less than
$200,000 per year or any couple earning less than
$250,000 per year.

It is straightforward, and 1 believe that we ought
to be able to accomplish that, which would assure--it 1is
a fTail-safe mechanism to assure that the President”s
pledge about the tax impact of this reform will not fall

on the backs of those In these iIncome categories.

Senator Stabenow. Would my friend yield for a
question?

Senator Crapo. Yes.

Senator Stabenow. Mr. Chairman? In May of this

year, there was an analysis by Families USA that the
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hidden health tax on annual premiums for family health
care coverage last year was $1,017, and for health
coverage provided to single individuals, $368. So for a
family, there is a hidden tax of $1,000.

How would you address that in what you are talking
about? Because what we are doing in this legislation is
taking away a hidden tax that folks are paying in higher
premiums right now to pay for the uninsured.

So my concern about the language is: Does this stop
us from moving forward on doing health care reform
because there is a hidden tax right now on annual
premiums? That Is my concern, sort of how you implement
what you are talking about.

Senator Crapo. I very much appreciate the fact
that you ask that question because, actually, President
Obama himself has made that same argument--or a similar

argument that there is this hidden tax. And, by the way,

I think--

Senator Stabenow. There 1is.

Senator Crapo. It is interesting that you call it
a hidden tax. It is a cost, but there is no tax being

paid to the Federal Government in that concept that you
are talking about there. And I do not believe that when
the President said to the American people we will not

raise your taxes that he was saying, well, this iIs a net
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deal that I am talking about where we are going to
provide you some benefits in some legislation and we may
raise your taxes for it, but if our definition of the
benefit you are getting is higher than the taxes we are
charging you, then 1 have not violated my tax pledge.

The Chairman. I would like to vote on this. This
IS a message amendment. It is not really substantive or
solid. It iIs a message amendment. It--

Senator Crapo. well, I1--

The Chairman. I have the floor, Senator. Because,
in a sense, basically what you are saying Is you want to
gut the President®"s program. More than that, you want to
gut health reform. If we are serious about having health
reform, 1T we are serious about having the iInsurance
market reformed, It we are serious about making sure that
the Americans have health insurance, we have to have
shared responsibility. And that shared responsibility is
that all Americans are in this, we all have to
participate, which means there has to be a shared
responsibility for individuals to buy health insurance.

Essentially what you are saying, you want to take
away the personal responsibility. That i1s basically what
you are saying. And 1 believe that guts health care
reform. This is a killer amendment. This iIs an

amendment which guts and kills health reform. And that
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is why I say this Is a message amendment. It is really
not what--the effect is not what are purportedly saying.
The effect i1s to say no more coverage, not have

universal coverage. That is the effect of the amendment.

So 1, therefore, would like to have a vote.
Senator Crapo. Mr. Chairman, could I respond?
The Chairman. Just very briefly. Senator Hatch

very briefly, then Senator Crapo very briefly, then let
us vote. Senator Hatch.

Senator Hatch. I want to express my support. 1 do
not think It iIs just a message amendment. |1 mean, my
gosh, perhaps the most solid promise that President Obama
made during his campaign was that he "will not raise any
tax rate on families making less than $250,000 per year,"
period. That iIs an exact quote.

However, this Chairman®s mark is riddled with tax
increases on Americans making far less than these
amendments. 1 have enjoyed the Chairman®s remarks here.

He 1s right. You cannot do all that they want to do
without increasing taxes on everybody, directly or
indirectly. He i1s right on that. But that is not what
the President said we were going to do.

To start with, it declares war on savings accounts
for health care. For example, the mark would limit the

amount that employees can set aside of their own money
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into FSAs. In addition, over-the-counter medicine would
no longer be qualified expenses for FSAs and health
savings accounts unless you have a doctor"s note. That
IS not so today.

Lastly, the proposal includes an increase from 10
percent to 20 percent for the penalty for withdrawals
that are not used for qualified medical expenses. All
together, as 1 have pointed out before, this means that
employees could be facing a 55-percent Federal tax on a
bottle of aspirin, and you can extrapolate i1t onto every
non-prescription drug there is.

Then we have the outrageous tax increases on seniors
and others with catastrophic medical expenses that would
occur 1T we increase the threshold of deducting the
medical expenses i1temized deduction from 7.5 percent of
AGI to 10 percent of adjusted gross income.

Perhaps even worse are the indirect tax increases Iin
the Chairman®s mark. Probably the most troubling to me
IS an unprecedented excise tax levied on entire segments
of the health care industry, including pharmaceuticals,
medical devices, and health insurance. And while these
fees would be paid by corporations, there is no doubt in
any of our minds that they ultimately will be passed on
to consumers in the form of higher prices or on to

employees i1n the form of lower pay or even layoffs.
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And for those Americans who decided to either not
have health insurance or iIf you need a more expensive
plan than is allowed, the Chairman®s mark would raise
taxes on you even if you do not make anywhere near
$250,000 per year. This is part of the so-called
individual mandate which would requires individuals to
obtain health care coverage or pay an extra tax.

Now, President Obama promised from the beginning
that he would not raise taxes on the 98 percent of
Americans who make less than $250,000 a year.
Unfortunately, the Chairman®s mark would break that
promise.

Now, the Chairman has been honest with us in
basically admitting you cannot have the health care bill
without having some of these taxes. But 1 think we could
find other ways of not taxing people who make less than
$250,000 or $200,000 a year.

This amendment would not allow this overtaxation to
happen. It would mean we would have to settle down and
find ways of living within the promises that have been
made. To do what our friends on the other side want to
do here i1s going to involve a lot of direct and iIndirect
taxes on people who can 1ll afford them i1n our current
economy .

I hope that was short enough, Mr. Chairman.
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The Chairrman. Okay. Thank you very much.

Senator Crapo?

Senator Crapo. Thank you, Mr. Chairman. |
appreciate the opportunity to close on this debate.

Let me just respond once again--let me start by
reading President Obama®s pledge. ™"...i1Tf you"re a family
making less than $250,000 a year, my plan won"t raise
your taxes one penny--not your income taxes, not your
payroll taxes, not your capital gains taxes, not any of
your taxes."

The Chairman has indicated he thinks that this is
Jjust a message amendment. 1 could not disagree more.
This 1s very, very substantive and very direct.

I could have brought a broad amendment that would
have sought to address all of the pass-through taxes and
the costs, some of which Senator Hatch has just
mentioned, but I made i1t very clear that I am willing to-
-which I believe should be included in the President”s
pledge, but I am limiting this amendment simply to the
direct tax increases that will be paid by people making
less than $250,00 a year.

I think it Is very interesting, though, that the
Chairman argues that this would gut the bill. Again, all
this amendment does is say what the President said will

be a fail-safe position for the bill. And if we cannot
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do health care reform without taxing people in the middle
class and the lower-income categories, then we have got
the wrong plan in front of us. 1 believe we can do major
and very helpful reforms that will increase access, that
will reduce costs, and help us to dramatically improve
our health care situation and our health care economy in
the United States without imposing these taxes.

The Chairman. The clerk will call the roll.

The Clerk. Mr. Rockefeller?

Senator Rockefeller. No.

The Clerk. Mr. Conrad?

The Chairrman. No by proxy.

The Clerk. Mr. Bingaman?

Senator Bingaman. No.

The Clerk. Mr. Kerry?

The Chairman. No by proxy.

The Clerk. Mrs. Lincoln?

The Chairrman. Pass.

The Clerk. Mr. Wyden?

The Chairrman. No by proxy.

The Clerk. Mr. Schumer?

The Chairrman. Pass.

The Clerk. Ms. Stabenow?

Senator Stabenow. No.

The Clerk. Ms. Cantwell?
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Senator Cantwell. No.

The Clerk. Mr .

The Chairman.

The Clerk. Mr .

The Chairman.

The Clerk. Mr .

The Chairman.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

Senator Hatch.

The Clerk. Ms.

Senator Snowe.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .
Senator Bunning.

The Clerk. Mr .

Senator Crapo.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

Senator Ensign.

The Clerk. Mr .

Senator Hatch.

Nelson?
No by proxy.
Menendez?
No by proxy.
Carper?
No by proxy.
Grassley?
Aye by proxy.
Hatch?
Aye.
Snowe?
Aye.
Kyl?
Aye by proxy.
Bunning?
Aye .
Crapo?
Aye.
Roberts?
Aye by proxy.
Ensign?
Aye.
Enzi?

Aye by proxy.
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The Clerk. Mr. Cornyn?

Senator Cornyn. Aye.

The Clerk. Mr. Chairman?

The Chairrman. No. Senator Schumer iIs no by proxy.

The Clerk. Mrs. Lincoln?

Senator Lincoln. Yes.

The Chairman. Senator Wyden? Has Senator Wyden
voted?

The Clerk. Mr. Wyden?

Senator Wyden. No.

The Chairman. The clerk will tally the vote.
The Clerk. Mr. Chairman, the final tally is 11

ayes, 12 nays.

The Chairman. The amendment does not pass.
Okay. 1 think, Senator Ensign, you had one.
Senator Ensign. Yes, Mr. Chairman. It is similar,

except that my amendment is much more narrowly focused.
It is Ensign number F2. The amendment iIs to exempt
middle-income families from the provisions iIn the
Chairman®s bill that applies the individual tax penalty
for failure to have health iInsurance.

My amendment is very simple and straightforward.
The provision in the original mark was at page 29 and
says, '"'The consequence for not maintaining Insurance

would be an excise tax.”" 1 will repeat that. ™"The
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consequence for not maintaining insurance would be an
excise tax." Not a fee. A tax.

It goes on to explain how much that tax would be.
That statement should have put to rest any claims that
this Is not a tax increase. And just to be clear, my
amendment i1s focused on this tax, whether you call it a
fine or a fee or a penalty or a charge or any other way
to describe picking the pocket of hard-working Americans.

You have seen a version of this before when 1
offered my amendment to the budget resolution and the
entire Senate voted for 1t. My amendment today similarly
says that families making less than $250,000 per year and
individuals making less than $200,000 should be exempted
or should be carved out of this individual mandate excise
tax.

Does this sound familiar? Let us review where the
President is on this issue. Let me quote from the
President. He said, "But let me be perfectly clear. If
your family earns less than $250,000, you will not see
your taxes iIncrease a single dime. 1 repeat, not one
single dime."

My amendment to the budget resolution, 1 know my
colleague Senator Conrad will recall, stated, "It shall
not be iIn order In the Senate to consider any bill,

resolution, amendment between Houses, motion, or
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conference report that includes a Federal tax increase
which would have widespread applicability on middle-
income taxpayers.' That provision was adopted by a
recorded vote of 98-0. And i1t is a shame that,
unfortunately, that provision was dropped in conference.

IT my budget resolution amendment had remained, then
we would not have to consider my Committee health care
amendment today. Indeed, we would not have the present
bill in front of us at all, and maybe middle-income
families would not be as apprehensive about next year-"s
tax bill as they watch congressional debate on this
legislation.

And despite the lip service that my colleagues make
toward following that policy of not raising taxes on
middle-income families, we continue to see legislative
proposals that do just that. People are saying one thing
but doing another.

So my argument is simple: Let us do what we said we
would do and exempt middle-income families from these new
taxes.

Mr. Chairman, I have a chart that we will pass out
to all the members of the Committee that Joint Tax and
CBO did, a chart for 2016, and the chart says--basically
let me sum it up. For people making less than $120,000--

we are not even getting up to $200,000. The people
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making less than $120,000 a year, they will bear the
brunt of 70 percent of this tax iIncrease. So 70 percent
of the tax increase will be on people making less than
$120,000 a year because they combine the last 30 percent
and anybody above 120, we do not have the breakout
exactly what it is on people making less than $200,000 a
year. The bottom line is, though, 70 percent of the
burden i1s being paid by people who make less than
$120,000 a year.

When 1 first offered my budget resolution amendment,
I talked then about the danger of tax increases caused by
climate legislation that was being considered, and 1
noted then how President Obama had said under his plan of
cap-and-trade system, electricity rates would necessarily
skyrocket. Well, he could very well have said the same
thing about how under Democrat health care legislation
taxes and costs will necessarily skyrocket. We have seen
that 1n many tax provisions in this bill.

There i1s an iInteresting common thread here. Under
both proposals, Democrats have iIncorporated enormous
taxes on America, including middle-income families. Both
involve very definite and immediate high costs in the
early years, and both promise savings and benefits
sometime in a vague way iIn the indefinite future. Both

proposals involve the creation of entirely new and
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complex structures that have never been tested and are
described in ridiculously long and complex bills. Yet in
both cases, Democrats are so confident that people and
markets will react exactly as they predict to bring about
benefits someday.

I, on the other hand, am confident only that
American wallets will be getting lighter i1f this kind of
legislation continues, and 1 am far less confident that
Americans will ever see the benefits that they are being
promised.

So, Mr. Chairman, if we want to keep the President"s
promise of not raising taxes by one single dime on
American families making less than $250,000 a year, there
IS no question the excise tax Is a tax. The vast
majority of i1t is being leveled on people making less
than $250,000 a year. We should adopt this amendment.

The Chairrman. All right. This i1s, again, a
message amendment because i1t just does not have
sufficient definition. And 1 might remind everybody that
the effect of this amendment really iIs that no one
earning less than $200,000 a year should buy health
insurance. That is basically what the amendment says.
Nobody earning less than $200,000 a year should buy
health Insurance. We are trying to have a shared

responsibility here where all Americans are
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participating. And I do believe that those Americans
earning under $200,000 should buy health insurance.

And essentially another effect of this amendment,
therefore, is to gut, kill universal responsibility
requirements. Again, It is the same discussion we had
last time. It is virtually the same amendment, so |
frankly think we should vote on it right away.

Senator Cornyn, very briefly.

Senator Cornyn. May 1 ask Mr. Barthold from Joint
Tax, on page 20 of the Chairman®s mark, the Chairman®s
mark would provide a refundable tax credit for eligible
individuals and families to purchase there State
exchanges, and the tax credit would be available for
individuals up to 300 percent of the Federal poverty
level.

Can you tell me in dollars and cents what 300
percent of the--what kind of income for an individual and
a family at 300 percent of the poverty level, what does
that translate to?

Mr. Barthold. Senator, for 2009, the Federal
poverty level for a family of four is $22,050, 1 think,
so basically 300 percent is $66,000.

Senator Cornyn. And can you tell me--1 know that
in the stimulus bill there was a making-work-pay

refundable tax credit. There IS an earned income tax
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credit. Could you tell me, if this bill passes with tax
credits up to 300 percent of the Federal poverty level,
what other refundable tax credits would an individual or
a family of four be entitles to?

Mr. Barthold. Well, as you point out, Senator,
taxpayers may be eligible for the earned iIncome tax
credit. We enacted as part of the American Recovery and
Reinvestment Act the making-work-pay credit. Also, the
American opportunity credit, the education credit is
refundable under the American Recovery and Reinvestment
Act.

Senator Cornyn. And can you quantify what the
value of all those refundable tax credits would be for a
family of four up to 300 percent of poverty?

Mr. Barthold. Well, not right now at the table. 1
would have to calculate it. Recognize, of course,
Senator, that there are different income thresholds and
requirements to claim the different credits. Obviously,
the American opportunity credit only relates to families
with college expenses. The earned income tax credit by
i1ts name generally requires that the family have earned
income. The making-work-pay credit, again, Is based on
earned income. There are different Income tests.

IT you would like, I can ask some of my colleagues

to work out some of the values for different income
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levels, if you would like it for sort of a prototypical
family of four at different income levels.

Senator Cornyn. I would appreciate that very much.

I think it i1s very important, Mr. Chairman, for people
listening to understand that these refundable tax credits
that are going to be used to subsidize health iInsurance
basically represent a cash payment by the Federal
Government, a subsidy to individuals, and these are
individuals who pay no income tax. And so what we have
iIs by taxing people at higher-income levels, it is
basically a huge income redistribution.

And 1 would say to my friend from Michigan that the
proposals that we are making here to try to help the
President keep his pledge not to raise taxes on the
American people, we are not taking anything away from the
lower-income people that they have now. 1t iIs that we
are trying to protect all the American people from huge
tax iIncreases and this huge income redistribution. And 1
think 1t is important for us to get some figures that we
can look at so we can quantify that--

Senator Stabenow. Would my colleague yield?

Senator Cornyn. --and make some sense out of it.
So | appreciate Joint Tax doing that, and 1 would be
happy to yield?

Senator Stabenow. Would my colleague yield?
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Since, Mr. Chairman, this iIs message day, let me just
indicate again, we have had six amendments from the
Republican side that would reduce tax credits for middle-
income people. And 1 do not consider somebody with two
children making $60,000 a year a wealthy person.

We have had to fight back employee benefits being
taxed broadly from the Republicans. We have an
opportunity to address this by saying to the wealthiest
people of the country, to millionaires in this country,
that they would pay their fair share iIn order to make
sure that we can provide health care for the middle
class. That i1s certainly not something that Republican
colleagues have wanted to do. We have seen nothing but
proposals that would give a small tax credit and leave
everybody hanging in this country.

So, Mr. Chairman, 1 know this iIs message day, and I
understand what this is all about. But just for the
record, what we are talking about--and 1 am looking
forward to the floor when we will have opportunities to
decide whose side we are on iIn this debate, whether 1t is
the middle class or the privileged few who have benefited
so greatly by past tax policy. But at the moment, 1
guess we are just going to have a series of message
amendments to try to hurt the President and score points.

And 1--
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Senator Cornyn. IT I could reclaim the floor just
briefly to make the point--
The Chairman. I am sorry. Senator Stabenow was

recognized, and now--

Senator Cornyn. She asked i1f I would yield.

The Chairrman. I am sorry. Okay.

Senator Cornyn. IT I could just finish up and make
the point--

The Chairrman. Senator Cornyn has the floor.

Senator Cornyn. My friend from Michigan is

assuming that these 300 percent tax credits to purchase
this insurance under the exchange is already law and that
our amendments are taking something away which is already
vested iIn these families up to 300 percent of the poverty
level. That is demonstrably false. And 1 know the
Senator would like to make this a populist argument that
we are taking from the rich to give to the poor, but I
think we need a little more definition on this. We need
to know dollars and cents of what the impact will be,
what the transfer from small businesses, from people who
are paying an excise tax on higher-cost insurance
policies, what the wealth transfer will be as a result of
the proposals here.

That 1s why | appreciate Joint Tax providing us

their best estimate because | think we ought to make our
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decisions based on those facts rather than based on
rhetoric.

The Chairman. Senator Ensign, do you want to
close--Senator Crapo?

Senator Crapo. Mr. Chairman, just very briefly. |
just have to speak again because of the argument that is
being made that these are just messaging amendments and
this is message day or what have you. You know, we spent
5 hours yesterday debating the proposal for a public
option, and now we are being asked to just debate the
question of tax policy in the bill for 20 minutes and
being accused of messaging, and 1 just have to disagree
with that.

The fact i1s that the issue of whether we are taxing
middle-class America iIs a real substantive issue. And it
IS as Important in this bill as 1t Is in the other bills
that Senator Ensign has raised. You know, to try to just
dismiss this issue by saying that it iIs a message effort
IS incorrect and, frankly, 1 think undermines the true
need that we have to truly address the question of
financing.

Today was the day that we were supposed to bring
amendments relating to the financing portions of the
bill, or we would have had some of these messages or

amendments on other days. And iIs there a message In this
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debate? Yes, there is. But that does not mean that
these are not very serious, substantive issues. The
taxes that we are talking about here are real. They are
in the bill, and they are going to hit squarely on the
middle class.

I for one believe that we should be spending a much
larger amount of time debating these issues than we are
being allocated here, and that we need to get down iInto
the details of these proposals so that the American
public understands what is truly in the legislation.

The Chairman. Okay. Senator Ensign, why don®"t you
close?

Senator Ensign. Thank you. Thank you, Mr.
Chairman.

Getting rid of the tax, the excise tax on middle-
income countries is not just a message. It actually will
change policy in the bill. Mr. Chairman, you said that
it guts a part of the bill. Well, there are some of us
who believe that the individual mandate is the wrong
policy. So we are trying to change policy by exempting
middle-income countries from a tax Increase.

And what i1s the effect of the tax increase if you do
not pay it? Well, we heard that the other day. The
effect is up to a $25,000 fine and 1 year in jail.

Well, this is the effect. We are changing tax
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policy here, and the penalties are up to 1 year in jail
and a $25,000 penalty for not paying these taxes.

So, Mr. Chairman, this is not just messaging. This
IS a serious policy consideration that we are trying to
get today, and we are trying to get the President to have
policies that reflect what the President®s promise was,
and 1t was not just on one day that he said it. He said
it time after time after time.

So we should support this amendment to make sure we
are being consistent with the President"s policy.

The Chairman. The clerk will call the roll.

The Clerk. Mr. Rockefeller?

Senator Rockefeller. No.

The Clerk. Mr. Conrad?

Senator Conrad. No.
The Clerk. Mr. Bingaman?
Senator Bingaman. No.

The Clerk. Mr. Kerry?

The Chairman. No by proxy.
The Clerk. Mrs. Lincoln?
The Chairman. Pass.

The Clerk. Mr. Wyden?

The Chairrman. No by proxy.
The Clerk. Mr. Schumer?

The Chairrman. No by proxy.
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The Clerk. Ms. Stabenow?
Senator Stabenow. No.

The Clerk. Ms. Cantwell?
Senator Cantwell. No.

The Clerk. Mr. Nelson?
The Chairrman. No by proxy.
The Clerk. Mr. Menendez?
The Chairrman. No by proxy.
The Clerk. Mr. Carper?
The Chairrman. No by proxy.
The Clerk. Mr. Grassley?
Senator Grassley. Aye.

The Clerk. Mr. Hatch?
Senator Hatch. Aye.

The Clerk. Ms. Snowe?
Senator Snowe. Aye.

The Clerk. Mr. Kyl?
Senator Grassley. Aye by proxy.
The Clerk. Mr. Bunning?
Senator Bunning. Aye.

The Clerk. Mr. Crapo?
Senator Crapo. Aye.

The Clerk. Mr. Roberts?
Senator Grassley. That i1s aye by proxy, as well.

The Clerk. Mr. Ensign?
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Senator Ensign. Aye.

The Clerk. Mr. Enzi?

Senator Grassley. Enzi, aye by proxy.
The Clerk. Mr. Cornyn?

Senator Cornyn. Aye.

The Clerk. Mr. Chairman?

The Chairrman. No.

The Clerk. Mrs. Lincoln?

Senator Lincoln. Aye.

The Clerk. Mr.
ayes, 12 nays.

The Chairman.

Chairman, the final tally is 11

The amendment does not carry.

I understand, Senator Grassley and Senator Snowe,

you are ready to bring back--oh, 1t is Snowe-Lincoln,

excuse me. Your amendment?

Senator Snowe.
The Chairman.
Senator Snowe.

discussed yesterday,

The F9 as modified?
Sorry.
Yes, the F9 amendment that we

I brought it up yesterday. Now it

iIs pending for a vote.

The Chairman.

Senator Snowe.

On the maintenance--

No.

Senator Grassley. No, the other.

The Chairman.

Which one is that?

Senator Grassley. Ours was the maintenance of
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effort, and F9 was Snowe-Lincoln.

Senator Snowe. Snowe-Lincoln-Bingaman.
The Chairrman. Oh, the medical indemnity.
Senator Snowe. Yes, and the seasonal workers in

community health centers.

The Chairman. Yes, why don"t you bring that back
up? The Snowe-Lincoln-Bingaman amendment now S in
order.

Senator Snowe. Thank you, Mr. Chairman. This is
the F9 amendment as modified that included three
provisions--one of mine and Senator Bingaman®s and
Senator Lincoln®s.

The i1nitial component of this amendment excluded
from the excise tax on high-cost health iInsurance
indemnity insurance policies that are paid for by
employees with after-tax income, and these are iInsurance
policies that Americans buy to protect themselves from
costs that may be incurred due to illness other than
health-related expenses, maybe a loss of wages or other
expenses, as a result of hospitalization. These
indemnity insurance policies pay a set amount based on
the severity of the claim.

These indemnity insurance policies are very
important because for a number of individuals, as we well

know, they end up filing for bankruptcy due to medical
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expenses. In fact, one of the biggest reasons for
bankruptcy today is medical debt. In fact, more than 62
percent of personal bankruptcies were medical, an
increase from just 8 percent of bankruptcies that
occurred in 1981. And among those who filed for
bankruptcy, 75 percent reported having some type of
medical iInsurance.

So this type of insurance is crucial for people in
times of illness or accidents and keeping together their
financial lives. These policies are not health
insurance. Most people equate these policies with
disability insurance, which is already excluded from the
excise tax on high-cost insurance plans.

In addition, Senator Bingaman has two additional
components to this legislation--one which includes
community health centers. The fTirst of these addresses
the fact that those who are Medicare beneficiaries,
regardless of the services performed, are capped in the
amount that they receive for reimbursement. Last year,
for example, a rural health center was paid a maximum of
$100.06, regardless of the amount of services provided.
I think this i1s an arbitrary and unfair system that costs
the health centers $85,000 in lost reimbursement on an
annual basis, and we know the role that community health

centers play today in our communities and will play even
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more so In the years ahead, and most especially in rural
communities. So more and more Medicare beneficiaries are
relying on community health centers for their medical
treatment, and this inequity threatens the viability of
these centers. So we ought to be able to reimburse them
for the services actually performed and/or received.

Senator Bingaman also has another amendment that
will allow Medicare beneficiaries with HIV and AIDS to
obtain vital medications, have those contributions
credited towards their Part D out-of-pocket expenditures.

Given the fact that the Chairman®s mark includes
provisions to credit seniors who receive help iIn
purchasing drugs in the doughnut hole coverage gap, we
should not treat those obtaining assistance obtaining HIV
medications any differently.

Finally, there is an amendment that would allow--
Senator Lincoln®s provision in this legislation that
would allow seasonal employees and employers to offer
health Insurance to those employees and not be
disqualified because in the summer months, they have a
dozen of employees, and our States rely on tourism as a
crucial part of our economy. In fact, it is predominant
in our State. And so we should allow those employers who
have seasonal employees to be able to be eligible for

health Insurance and not to be disqualified because they
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are seasonal employees because they hire, you know, more
employees during the summer than they, of course,
throughout the entire year.

So, Mr. Chairman, 1 would hope that the Committee
would adopt this legislation.

The Chairman. Is there further discussion?

[No response].

The Chairman. This has been worked over and vetted
quite thoroughly and I think we are prepared to vote on
it. | think a voice vote would be proper here.

All those in favor of the amendment, say aye.

[A Chorus of Ayes].

The Chairman. Those opposed, no.

[No response].

The Chairrman. The ayes have 1t. The amendment is
agreed to.

Thank you, Senators.

Senator Hatch. Mr. Chairman?

The Chairrman. Senator Hatch, you are recognized
for an amendment.

Senator Hatch. Well, thank you, Mr. Chairman. 1
want to call up my amendment, Hatch F-6, which has been
modified and provided to you and the Ranking Member.

This would provide a process for the courts promptly

to consider any constitutional challenge to this
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legislation. |1 chose the same language that we put into
the bipartisan Campaign Reform Act. Like that
legislation, this i1s a very important bill that raises
very real constitutional questions. The Chairman opposed
my earlier amendment because he said i1t was
unconstitutional. | hope he and others on that side will
be at least that sensitive to the very real
constitutional concerns raised by the Chairman®s mark.

I would just mention two provisions of the
Chairman®s mark that raised at least three obvious
constitutional questions. First, while the Constitution
allows Congress to Impose excise taxes, It requires those
taxes to be uniform throughout the United States. The
Chairman®s mark would Impose an excise tax on high-
premium insurance plans that provide transition relief
for insurers iIn 17 unnamed States.

IT this excise tax is the solution to the problem of
high-premium plans, then to be uniform the tax must have
equal force and effect wherever the problem occurs. 1
think the notion that a tax that differs by State is
actually uniform throughout the United States raised an
obvious constitutional question.

The provision requiring individuals to buy health
insurance, or the individual mandate, raises at least two

more constitutional questions. The only conceivable
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constitutional basis for Congress requiring that
Americans purchase a particular good or service is the
power to regulate iInterstate commerce.

Even as the Supreme Court has expanded the commerce
power, there has been one constant: Congress was always
regulating activities. Let me repeat that: Congress was
always regulating activities in which people chose to
engage. They might be non-commercial activities or
intrastate activities, but they were activities.

But the Chairman®s mark would do something entirely
different. Rather than regulate what people have chosen
to do, 1t would require them to do something they have
not chosen to do at all. When 1 raised this issue last
week, the Chairman"s staff implied that the Congressional
Research Service had concluded in a report that this
individual mandate is constitutional.

I did not pursue the point then because | had not
read the report. 1 have now read it, and with respect,
it says nothing of the kind. |In fact, the CRS report did
not review the specific provisions in the Chairman®s mark
at all. The CRS report, however, is definite about one
thing. Let me quote from the report: "This is a novel
issue, whether Congress can use its commerce clause
authority to require a person to buy a good or a service,

and whether this type of required participation can be
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considered economic activity."

Now, 1 urge my colleagues to read this report. The
Chairman®s mark would have Congress boldly go where we
have never gone before, at least as far as I can see, In
the history of our country. If we have the power simply
to order Americans to buy certain products, why did we
need a Cash for Clunkers program or the upcoming program
providing rebates for purchasing energy-efficient
appliances? We can simply require Americans to buy
certain cars, dishwashers, or refrigerators.

Now, I want to answer one inevitable question up
front. This is fundamentally different than the
requirement that drivers have to buy car insurance. That
requirement comes not from the Federal Government, but
from the States, which may do many things that Congress
may not do.

But even the States require only those who drive to
buy car insurance. People who do not drive do not have
to purchase or buy car insurance. But under the
Chairman®s mark, individuals must buy health iInsurance
whether or not they ever visit a doctor, get a
prescription, or have an operation.

The second constitutional problem with the
individual mandate arises because the penalty for failing

to purchase health iInsurance is, iIn fact, not the excise
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tax that the Chairman®s mark calls 1t. An excise tax 1s
a tax on the manufacturer and sales of goods or services.
The gasoline tax would be a good example. The tax
imposed upon people who failed to purchase health
insurance, however, iIs the exact opposite. It occurs not
when there has been the sale of something, but when there
has been no sale of anything at all.

This actually works more like a fine, but the
Chairman®s mark said It Is an excise tax to be assessed
through the Tax Code and collected by the IRS. |If this
iIs a tax at all, it i1s certainly not an excise tax.
Instead, 1t Is a direct tax. And while the Constitution
requires that excise taxes must be uniform throughout the
United States, it requires that direct taxes must be
apportioned among the States by population.

Now, just as the excise tax on high-premium plans is
not uniform, this direct tax on individuals who do not
purchase health Insurance is not apportioned. In an
analysis just published in the well-respected B&A Daily
Tax Report, they looked at this question. 1 would ask,
Mr. Chairman, consent that this be placed in the record
at this point.

The Chairman. Without objection.

[The information appears at the end of the

transcript.]
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Senator Hatch. Now, here is i1ts conclusion:
"Accordingly, unless Congress wishes to develop a
mechanism to apportion the tax in a constitutionally
acceptable way, a different funding mechanism would be
developed or a constitutional challenge could be
successtully brought.”

Now, these are just three of the obvious
constitutional problems with the Chairman®s mark. These
problems are real and, as the CRS report concluded, they
are ""novel™ and "unprecedented”. This simply highlights
the need to provide a streamlined process so that the
courts promptly can settle any constitutional challenge
to this legislation.

The American people need to know that we are not
allowing politics to trump the Constitution. They need
to know that we on this committee take the Constitution
seriously. Now, my amendment would provide for a process
that would help provide such assurance, and 1 believe
that 1t Is the least we can do to make sure that we have
a procedural route to be able to determine, as quickly as
possible if this legislation should pass--heaven forbid--
and determine whether or not the legislation is
constitutional or not.

I think it 1s a reasonable approach to this problem.

I would hope that my colleagues on the other side would
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see that this is a reasonable approach and that, since it
does i1nvolve at least these three constitutional
questions, we really, iIn due conscience, ought to do
everything we can to make sure that we have a mechanism
in place in this bill to be able to get to the bottom of
that as quickly as possible and determine whether or not
there are unconstitutionality aspects of this bill.

The Chairman. Thank you, Senator, very much, for
your amendment. These provisions in the bill clearly are
constitutional. 1 think that is fairly clear. But as I
read your amendment, your amendment would allow an
expedited judicial review for the transition relief for
the excise tax and high-cost insurance plans, and that
personal responsibility requirement. That is, an
expedited judicial review.

Accordingly, this committee does not have
jurisdiction over this issue. This i1s clearly within the
jurisdiction of the Judiciary Committee because it
provides for expedited judicial review. Because we do
not have jurisdiction, It is not germane and 1 rule this
amendment out of order.

Senator Hatch. well, 1 move that we waive the
germaneness rule.

The Chairman. The Clerk will call the roll on the

motion to overrule the Chair.
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The Clerk. Mr .
Senator Rockefell
The Clerk. Mr .
Senator Conrad.
The Clerk. Mr .
Senator Bingaman.
The Clerk. Mrs.
Senator Lincoln.
The Clerk. Mr .
Senator Wyden.
The Clerk. Mr .
Senator Schumer.
The Clerk. Ms.
Senator Stabenow.
The Clerk. Ms.
Senator Cantwell.
The Clerk. Mr .
Senator Grassley.
The Clerk. Mr .
Senator Hatch.
The Clerk. Ms.
Senator Snowe.
The Clerk. Mr .
Senator Bunning.

The Clerk. Mr .
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Rockefeller?
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Conrad?
No.
Bingaman?
No.
Lincoln?
No.
Wyden?
No.
Schumer?
No.
Stabenow?
No.
Cantwell?
No.
Grassley?
Aye.
Hatch?
Aye.
Snowe?
Aye.
Bunning?
Aye .

Crapo?
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Senator Crapo. Aye.
The Clerk. Mr. Ensign?
Senator Ensign. Aye.

The Clerk. Mr. Cornyn?

Senator Cornyn. Aye.
The Clerk. Mr. Chairman?
The Chairman. No.

The Clerk. Mr. Chairman, the final tally is 7
ayes, 9 nays.

Senator Hatch. Mr. Chairman?

The Chairman. Two-thirds of those present not
having voted in the affirmative, the ruling of the Chair

is sustained.

Senator Hatch. Mr. Chairman?

The Chairman. Senator Bunning, | think you are
next.

Senator Hatch. Well, 1f I could just make a

request, please.

The Chairman. Senator Hatch would like to be
recognized.
Senator Hatch. I would hope that we would at least

have a CRS review of some of the issues that | have
raised before final vote on this bill in committee. 1
think these are really important issues.

The Chairman. We will make that request to CRS.
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Senator Hatch. That would be great. Thank you.

The Chairrman. Senator Bunning?

Senator Bunning. Thank you, Mr. Chairman.

I would like to call up Amendment F-2, not F-3. F-
2, as modified. Everybody got a copy?

Let me explain the amendment. It sunsets in 2019
the tax iIncreases in this mark will have an effect of
either increasing costs on consumers or that result iIn
employers i1nvading the privacy of their workers. Let us
take the last issue first. The so-called "free rider”
provision, which is a thinly-disguised employer mandate,
will cause employers to pry into the private lives of
their workers in a way they never have before.

Never before have employers had to know whether
their workers have health insurance outside of the
workplace. Never before have employers had to inquire
about the total income and number of people in the
worker®s household. And never before have employers had
to maintain confidential tax information about their
workers that is unrelated to the work they perform. This
tax increase is not only an invasion of the workers®
privacy, 1t will also cause employers to discriminate
against low-wage workers. 1Is this really the result we
want?

Now, let us take a look at the laundry list of tax
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Iincreases that increase costs for consumers. Buried on
page 167 of the Chairman®s mark, there is a tax on health
plans to fund patient-centered outcome reach. Next,
there 1s a tax on the uninsured. Americans will now have
to pay a hefty penalty for the privilege of being
uninsured, backed up by the threat of jail time i1f they
refuse to pay the tax.

According to CBO, in 2016, 20 percent of the revenue
from this tax will come from uninsured Americans with
incomes below or between 100 and 200 percent of poverty,
and 58 percent of the revenue will come from uninsured
Americans below 400 percent of poverty. These are the
very people that several members of this committee claim
to have affordability concerns about, yet this group will
be hardest hit by the tax on the uninsured.

Next, we have a tax on high-cost plans. The Joint
Tax Committee has told us that this will hit consumers in
several ways. It could result in reduced benefits or
restricted networks of providers. The other likely
results are cost iIncreases for consumers in the form of
higher premiums or higher co-pays and deductibles.

How is this making health care more affordable? How
does this tax increase allow people to keep the health
care coverage they like when i1t forces plans to change by

restricting benefits or iIncreasing cost? Now that the
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high-cost plans will iIncrease out-of-pocket costs for
consumers, the Chairman®s mark pours salt on the wounds
by drastically restricting something that makes out-of-
pocket health care costs more affordable: flexible
spending accounts.

The cap on FSAs in the mark, combined with the fact
that employers who offer FSAs will be subject to the
high-cost plan tax, virtually assures that FSAs will
become extinct. Workers will no longer be able to use
FSAs to make out-of-pocket health care costs more
affordable.

But i1t does not stop there. People who use FSAs,
health reimbursement accounts, or health savings accounts
will no longer be able to use them to help with their
over-the-counter medicines. Under the Chairman®s mark,
iT you believe you have swine flu you must now track down
your doctor and get a prescription before you can buy the
over-the-counter anti-viral medications needed to treat
your swine flu.

Tax Increases on over-the-counter medicines will
actually drive up health spending by causing more
unnecessary visits to physicians. It certainly does not
allow people who like the coverage they have to keep it.
There is also a tax increase on employers who offer

prescription drug coverage to their retirees.
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We used to be concerned about employers dropping
retired health coverage, but apparently this is no longer
a concern. The Joint Committee on Taxation tells us that
the annual tax on insurers will be passed along to
consumers iIn the form of higher premiums.

The beauty of this tax is that i1t will force your
health plans into a high-cost plan tax even quicker,
which will allow the government to confiscate even more
money from taxpayers. Let me be clear: 1 do not support
any of these tax hikes that increase costs for consumers.
I wish they were not in the bill. But my amendment will
allow these tax increases on American consumers to last
until December 31, 2019. After that time the tax
increases that result in increased health care costs to
consumers will expire.

This will leave a future Congress with three options
in order to prevent an iIncrease iIn the deficit. First,
perhaps all these magical savings that President Obama
has claimed will result from health reform will
materialize by then so there will no longer be a need for
tax increases to finance health reform. In fact, this
past weekend, President Clinton said that tax iIncreases
will only be necessary in the short run for health
reform. Or if the savings do not materialize, Congress

will have to have 10 years, 2010 to 2019, to find
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spending cuts rather than tax iIncreases to finance the
mandates in this bill.

There is a third option for our future Congress. By
2019, perhaps Americans will not mind paying a higher
health care cost because of these tax iIncreases. Maybe
the American people will love the health reform they have
gotten from all this shared responsibility. |If this is
the case, then I am certain that a future Congress will
have no trouble simply reinstating all these cost-
increasing tax hikes.

I think we can all agree that health reform should
reduce costs, not increase them. That is why i1t makes no
sense to have policies that drive up costs for consumers
continue forever under this bill. 1 urge my colleagues
to stand up for the taxpayers and health care consumers
and support this amendment.

The Chairrman. All right. |Is there any further
discussion?

[No response].

The Chairman. I think we should vote on this right
away, too. Basically, 1 think it is irresponsible to
cut off, frankly, the revenue for health care reform
after 10 years while spending continues. That would
certainly have an effect on the cost curve iIn the second

10 years and it would skyrocket as a consequence of this
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amendment, which would not help us with the CBO score.
So, consequently, 1 think we should just summarily

vote on this amendment and go on to the next amendment.

Senator Bunning. Mr. Chairman, just In response.
The Chairrman. Senator Bunning?
Senator Bunning. I have given three other options

that future Congresses could address if you think I am
trying to cut it off after 10 years.

The Chairrman. Well, right now this bill i1s before
us right now. You want to cut off, after 10 years, all
the funding, yet all the spending continues. 1 think
that 1s not responsible.

The Clerk will call the roll.

The Clerk. Mr. Rockefeller?

Senator Rockefeller. No.

The Clerk. Mr. Conrad?

Senator Conrad. No.

The Clerk. Mr. Bingaman?

The Chairrman. No by proxy.

The Clerk. Mr. Kerry?

The Chairrman. No by proxy.

The Clerk. Mrs. Lincoln?

The Chairrman. Pass.

The Clerk. Mr. Wyden?

Senator Wyden. No.
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Schumer?

The Chairman. Pass.

The Clerk. Ms.
Senator Stabenow.
The Clerk. Ms.
Senator Cantwell.
The Clerk. Mr.
Senator Nelson.
The Clerk. Mr.
The Chairrman.
The Clerk. Mr.
Senator Carper.
The Clerk. Mr.
Senator Grassley.
The Clerk. Mr.
Senator Hatch.
The Clerk. Ms.
Senator Snowe.
The Clerk. Mr.
Senator Grassley.
The Clerk. Mr.
Senator Bunning.
The Clerk. Mr.
Senator Crapo.

The Clerk. Mr .

Stabenow?
No.
Cantwell?
No.
Nelson?

No.

Menendez?

No by proxy.

Carper?
No.
Grassley?
Aye.
Hatch?
Aye.
Snowe?
No.
Kyl?

Aye by proxy.
Bunning?
Aye .
Crapo?

Aye.

Roberts?
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Senator Grassley. Aye by proxy.
The Clerk. Mr. Ensign?

Senator Ensign. Aye.

The Clerk. Mr. Enzi?

Senator Grassley. Aye by proxy.
The Clerk. Mr. Cornyn?

Senator Cornyn. Aye.
The Clerk. Mr. Chairman?
The Chairman. No.

Senator Schumer votes no by proxy.

The Clerk. Mrs. Lincoln?
Senator Lincoln. No.
The Clerk. Mr. Bingaman?
Senator Bingaman. No.

The Clerk. Mr. Chairman, the final tally is 9

ayes, 14 nays.

The Chairman. The amendment is not agreed to.

Senator Bunning, do you have another amendment?

Senator Bunning. Yes.
The Chairrman. You are recognized.
Senator Bunning. I would like to call up amendment

F-3, as modified.

The Chairman. F-3, modified.
Senator Bunning. Slider 3.

The Chairrman. All right. Slider. All right. But
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I do not want a slider, I want a fast ball.
Senator Bunning. Well, sorry. Too late.
[Laughter].

The Chairrman. All right.

Senator Bunning. First, 1 want to explain why 1
had to change this amendment so drastically. The reason
iIs that our side of the aisle was not notified about a
$22 billion tax increase in the modified Chairman®s mark
until four days after the amendment filing deadline had
passed. 1 will note, however, that this amendment still
deals with the same universe of taxpayers: people with
catastrophic health care costs who take the itemized
deduction for medical expenses.

By definition, only taxpayers with catastrophic
medical expenses can take this deduction because they
have to spend more than 7.5 percent of their adjusted
gross income on health care before they can have their
first few cents of tax relief. But, unbelievably, the
Chairman®s mark modifies and raises the 7.5 threshold to
10 percent, making health care less affordable for people
with catastrophic health care costs.

In other words, let me say, a family with only
$20,000 in income spends $2,000 out-of-pocket for health
care. Today, that family gets no tax relief on the first

$1,500 in costs and can only deduct the remaining $500
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from their taxes.

Under the Chairman®s mark, this family would lose
the entire $500 deduction. Maybe the loss of $500 would
not matter much to people in this room, but I am willing
to bet it means a lot to families with $20,000 worth of
income.

Let us take a closer look at the people affected by
this $22 billion tax increase. The Joint Committee on
Taxation tells us that 50 percent of the revenue from
this tax increase will come from households with people
that are over age 65. Some members of this committee may
be patting themselves on the back for protecting seniors
from this tax increase under the Nelson amendment, but
you really did not protect them. You only gave them a
four-year reprieve. After 2016, seniors with
catastrophic expenses will face a tax iIncrease under this
Chairman®s mark.

But i1t does not just affect seniors. Others who
take this deduction may be people who have to spend an
enormous amount of money coping with a disability. Many
others have a disabling condition, such as cancer,
diabetes, Parkinson®s, chronic heart failure, multiple
sclerosis, Alzheimer"s, or COPD. Others may be parents
of a child with cancer or other heart-breaking

conditions. Very few of these people are wealthy.
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According to the Joint Committee on Taxation, 99.6
percent of taxpayers affected by this tax iIncrease iIn
2017 will have incomes of less than $200,000, as has been
stated many times before.

This tax increase violates three of President
Obama®s promises to the American people: i1t does not
allow people who like the health care coverage they have
to keep 1t; 1t raises taxes almost exclusively on people
who earn less than $200,000; and it makes health care
less affordable, not more affordable.

Some of my colleagues have dismissed these concerns
because the insurance exchange will have catastrophic
protection. That is true for regular health expenses but
it 1s not true for long-term care expenses. |If a person
in an exchange becomes so disabled that they must live iIn
a nursing home, this tax deduction may be the only
protection they have from catastrophic long-term care
expenses.

Even under the Chairman®s mark, millions of
Americans will not have catastrophic protection. It was
already pointed out that seniors do not have catastrophic
protection in Medicare Part A or Part B. After 2016,
these seniors will be hit with a tax increase. And
nothing in this mark requires the millions of people iIn

employer-sponsored ERISA plans to have out-of-pocket
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limits.

In addition, even under the Chairman®s mark, 17
million Americans will still be uninsured. For the
uninsured, this medical expense deduction is the only
catastrophic protection they have. Let me say that
again: for millions of Americans, this tax deduction will
be the only catastrophic protection they have.

IT the Chairman®s mark truly succeeds in eliminating
catastrophic health care costs for Americans, then the
score on his tax increase would be zero and the score on
the amendment 1 am offering now would be zero because no
one would take this deduction. The Joint Committee on
Taxation has told us that the hundreds of billions of
dollars In tax increases in the Chairman®s mark will
drive up out-of-pocket health care costs for consumers,
yet this bill weakens a critical safety net for those
costs. It defies logic.

I wish we could protect every American from this
devastating tax increase, but surely both sides of the
aisle can agree that we should protect the most
vulnerable Americans from losing this critical safety
net. My amendment exempts seniors, people with a
disability, people with debilitating chronic conditions,
and people with a terminal illness from the tax iIncreases

on catastrophic health care costs. The amendment 1is
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offset by a corresponding reduction in Insurance
subsidies under the exchange, starting with the highest-
income people.

In short, my amendment protects the most vulnerable
constituents with catastrophic health care costs by
slightly reducing the subsidy for wealthier Americans who
already have catastrophic protection through the
exchange. It seems like a pretty simple choice. ITf we
truly are concerned about affordability for people who
earn less than $90,000 a year, then we should not cut a
hole In their catastrophic safety net.

A basic concept of health insurance is that the
healthy pay for the sick. By iIncreasing taxes on
catastrophic medical expenses, the Chairman®s mark forces
the sick to pay for the healthy. That is simply wrong.
I urge my colleagues, help me to help you keep President
Obama®s promise to the American people. Help the most
defenseless citizens keep the catastrophic coverage they
have. Do not force the sick to pay for the healthy.
Please do the right thing and support this amendment.

The Chairman. Well, Senator, 1 appreciate your
amendment. As you well know, we adopted an amendment by
the Senator from Florida, Senator Nelson, which exempts
seniors already.

Senator Bunning. Through 2016.
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The Chairman. Well, 1 also committed to Senator
Snowe and to others that we will have that senior
protection continue permanently, not just to 2016. It
will be changed or amended to permanently protect
seniors.

You raise sympathetic arguments for sympathetic
populations, no doubt about it, those on disability and
those with debilitating, chronic conditions. Certainly
they deserve special protections. 1 would like to work
with you to try to find a way to protect those
populations, but paid for in some other way. Because
what you do in your amendment, is you pay for it by, iIn
effect, taxing middle income Americans, that is, those
Americans whose incomes -- It starts, under your
amendment, at 400 percent of poverty, and then it goes
down to 300 percent of poverty.

I do not know what the total score is, but 1 think
the amount required under your amendment will certainly

affect those with families earning $66,000 and families

earning $45,000. 1 mean, basically you are taking it out

of the pockets of middle income Americans to pay for a
very sympathetic population. | am sympathetic with the

goals of your amendment, but 1 am not sympathetic --

Senator Bunning. I am willing to work. But I want

you to remember that those people are already covered for
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catastrophic health care costs.

The Chairrman. I am sorry, who 1s?

Senator Bunning. The people that you are talking
about. They have catastrophic coverage through the
exchange, through insurance, or something. They are
covered.

The Chairman. Yes. But you want to lower the
amount of tax credits they would otherwise receive, and 1
do not think it is wise to lower the tax credits on
middle income Americans. These are tax cuts that go to
Americans.

Senator Bunning. I am willing to work any way we
can to make sure this works.

The Chairrman. Well, 1 am, too. So that is why I
suggest you withdraw the amendment so we can find a way.
But we just cannot pay for i1t this way. Now, If you have
got another way to pay for it, 1 am more than open.

Senator Bunning. I think we should vote it.

The Chairrman. Sorry?

Senator Bunning. I think we should vote on i1t as

it i1s, and | would be more than happy to work with you.

The Chairrman. IT you wish. All right.
Senator Stabenow. Mr. Chairman?
The Chairman. I am constrained to oppose this

amendment because i1t Is not right to take money out of
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middle income Americans to pay for a sympathetic
population. There are other ways to raise revenue to
help accommodate this population.

Senator Stabenow?

Senator Stabenow. Mr. Chairman, first of all, 1
want to thank you for indicating you want to work with
Senator Bunning on this. There are certainly ways we
need to work together on what Senator Bunning is talking
about. But I do want to raise that this is now the
seventh time that we have seen amendments come forward
that would cut tax credits for middle income families.
with all the talk a while ago on amendments, we are now
right back at it again.

Maybe Michigan is different, but somebody making
$66,000 for a family of four is not wealthy in our State.
We are talking about folks that are just trying to make
the mortgage payment and stay afloat. So, unfortunately
I cannot support this amendment because we are going
right back after the middle class.

The Chairman. The Clerk will call the roll.

The Clerk. Mr. Rockefeller?

The Chairrman. No by proxy.

The Clerk. Mr. Conrad?

The Chairrman. No by proxy.

The Clerk. Mr. Bingaman?
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Senator Bingaman. No.

The Clerk. Mr. Kerry?

The Chairrman. No by proxy.
The Clerk. Mrs. Lincoln?
Senator Lincoln. No.

The Clerk. Mr. Wyden?

The Chairrman. No by proxy.
The Clerk. Mr. Schumer?
The Chairrman. No by proxy.
The Clerk. Ms. Stabenow?
Senator Stabenow. No.

The Clerk. Ms. Cantwell?
Senator Cantwell. No.

The Clerk. Mr. Nelson?
Senator Nelson. No.

The Clerk. Mr. Menendez?
The Chairrman. No by proxy.
The Clerk. Mr. Carper?
Senator Carper. No.

The Clerk. Mr. Grassley?
Senator Grassley. Aye.

The Clerk. Mr. Hatch?
Senator Hatch. Aye.

The Clerk. Ms. Snowe?

Senator Snowe. No.
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The Clerk. Mr .

Senator Grassley.

The Clerk. Mr .
Senator Bunning.

The Clerk. Mr .

Senator Grassley.

The Clerk. Mr .

Senator Grassley.

The Clerk. Mr .
Senator Ensign.

The Clerk. Mr .

Senator Grassley.

The Clerk. Mr.
Senator Cornyn.
The Clerk. Mr.
The Chairrman.
Senator Crapo.
The Chairrman.
The Clerk. Mr.
Senator Crapo.
The Chairrman.

The Clerk. Mr .

ayes, 14 nays.

Kyl?

Aye by proxy.

Bunning?
Aye .

Crapo?

Aye by proxy.

Roberts?

Aye by proxy.

Ensign?
Aye.

Enzi?

Aye by proxy.

Cornyn?
Aye.

Chairman?

No.
May 1 record my vote?

Yes.

Crapo?

Aye.
The Clerk will tally the vote.

Chairman, the final tally is 9
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The Chairman. The amendment does not pass.

Senator Cornyn, 1 believe you have an amendment.
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You cannot get away.

[Laughter].

Senator Cornyn. Thank you, Mr. Chairman.

Mr. Chairman, I would like to call up my Amendment
F-5.

The Chairrman. All right. F-5.

Senator Cornyn. F-5. This amendment is
straightforward. It simply says, before implementing the

bill, the Treasury Secretary must certify that no
provision of the mark will impose any additional costs on
small businesses.

We know small businesses are the job-creating engine
in our country, and certainly that is true iIn my State
and in all of our States. During a recession, at a time
when people are losing their jobs, when we need to retain
jobs and help create new jobs, 1t does not make any sense
to increase costs on America"s job creators.

Most economists, including the nonpartisan
Congressional Budget Office, expect that unemployment
will soon be in double digits. We know it is a lagging
indicator of economic activity, so it is likely to be
high for some time.

It would seem to me to make a lot of sense that,
before implementing the mark, to have Treasury step back

and take a look at the bill and certify that 1t will not
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increase costs for small businesses. 1 am afraid, as
currently proposed, that the mark, because 1t includes
things like higher taxes and pay-or-play mandates and the
like, that small businesses will indeed see their costs
go up. We know from CBO that the new taxes contained iIn
the mark will be passed down to health care consumers and
will be reflected In not lower iInsurance premiums, but
higher iInsurance premiums.

I think Senator Ensign has some further
clarification of the previous statements by CBO that the
insurance companies are not going to eat the high excise
taxes that would be imposed on them, but they would
actually be passed down in higher prices to
policyholders.

While Joint Tax and CBO are busy developing cost
estimates and scores, what also concerns small businesses
are the hidden costs, the mountain of red tape that will
accompany this huge new infrastructure. This may not
sound like so much to the committee, but keep in mind,
small businesses already struggle with high taxes and
paperwork and reporting requirements. They spend endless
hours of their money trying to do all the things they
need to do to comply with current law.

The cost of paperwork has risen $7,646 per employee

per year, according to the Small Business
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Administration®s Office of Advocacy. | am concerned that
the mark would only serve to increase the costs and
complexity for America®"s small businesses.

So I would ask for a moment that the committee
members put themselves in the shoes of the typical small
business owner iIn our States who may be following the
committee®s work, and 1 suspect they are seeing a
prospect of mandates, higher taxes, and more red tape, SO
I would ask for colleagues on the committee to support
the amendment.

I would point out, Mr. Chairman, that yesterday the
Chair accepted the Bunning amendment, which provided a
similar protection for increasing taxes on veterans. My
hope i1s the Chair would also consider accepting this
amendment along those same lines.

The Chairman. I was wondering, either Mr. Reeder
or Mr. Barthold, someone, how many firms iIn America have
more than 50 employees, but fewer than 500 employees?

Mr. Barthold. Mr. Chairman, I have to go look up
that statistic. | do not know off the top of my head.

The Chairrman. All right. You do not know. All
right.

Mr. Barthold. I will get back to you, perhaps in
the early afternoon.

The Chairman. You mean, with the infinite
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knowledge at Joint Tax, we do not have that at our
fingertips right now?

Mr. Barthold. I have to use the library
sometimes.

[Laughter].

The Chairman. All right. Maybe, Mr. Reeder, you

have a comment on that.

Mr. Reeder. We can get i1t faster than he can.
[Laughter].
The Chairrman. All right. Well, 1 am sure It is a

big number, a lot of firms that have fewer than 500
employees. A lot of Tirms are between the 50 and 500
employee number.

The effect of this amendment is, there will be no
bill. This effectively says "no bill". That is what
this amendment is all about. Why? Well, basically it
says that for those firms that have fewer than 500
employees or more than 50 employees, do not have to
provide health insurance, do not have to pay the free
rider penalty. They just do not have to be part of
America, not part of America®s shared responsibility.

IT there 1s no free rider penalty for employers and
iT they are not providing health insurance, then 1 think
this basically just kills the bill because i1t says, prior

to implementation. That means nothing else is going to
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occur. That means that no health iInsurance inform,
market reforms. That means no rating rule changes.
Nothing else iIn this bill could go into effect because of
a certification by Treasury that there i1s no free rider
penalty, for example, on those firms who do not provide
health insurance. So | just do not think it is right to
kill the bill. It is not my goal, anyway, to kill it.

So 1 think this is a very easy vote: we should vote "no™.

Senator Cornyn. May 1 respond, briefly?

The Chairrman. Absolutely.

Senator Cornyn. Then I would be glad to have a
vote.

Mr. Chairman, we have a bipartisan consensus that
health care reform is necessary, although obviously there
are differences among us as to how best to accomplish
that, whether i1t ought to be some comprehensive bill
approach or whether it ought to be more targeted to deal
with things like insurance reform, preexisting condition
exclusions, lack of competition, lack of transparency,
realigning incentives for providers and individuals.
Those are the kinds of things that we could agree on.

So while the Chairman says this amendment could kill
the bill as presently written, | do not believe i1t would
irreparably damage or fatally damage the cause of health

care reform because | do think there i1s a core consensus
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of where we could go. But 1 would respectfully suggest
that what the Chairman has suggested is that there will
be additional costs on small businesses, but that the
Chairman believes that those are necessary iIn order to
accomplish the purposes of the bill.

My point is that, during a recession, there is an
awful lot of concern across the country that we are not
focusing on job number one, which is the economy, and it
IS job preservation and job creation. We are actually
Iimposing new taxes, new requirements, new mandates on the
very engine of job creation. Ultimately, we will end up

making things worse, not better.

Senator Stabenow. Mr. Chairman?

The Chairrman. Senator Stabenow?

Senator Stabenow. Thank you, Mr. Chairman. Mr.
Chairman, I want to thank you for what is in the bill for

small business. Small business really is the engine. We
all say that. But more and more people are losing their
jobs, becoming entrepreneurs, setting up their own small
business and finding themselves with no ability to get
health Insurance. So, | appreciate the fact that this
bill will help businesses from day one, starting right
away. Businesses with less than 25 employees will
receive a tax credit to help them provide health

insurance for their workers, day one.
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Once we have the i1nsurance exchange, small
businesses will be able to purchase health iInsurance for
their employees at much more affordable rates, which is
so critical to small businesses in Michigan, and all
across the country. The exchange will give small
businesses the same power that big companies have when
purchasing insurance to get them a better rate. Finally,
once the exchange is iIn place, the bill would provide the
same small businesses a permanent tax credit to help them
purchase iInsurance for their employees.

So, Mr. Chairman, 1 want to thank you for making
small businesses a priority in this bill.

The Chairrman. All right.

Do you want to close again, Senator Cornyn? Go
ahead.

Senator Cornyn. I am sorry. 1 am happy to yield
back and have a roll call vote.

The Chairrman. All right. The Clerk will call the
roll.

The Clerk. Mr. Rockefeller?

The Chairrman. No by proxy.

The Clerk. Mr. Conrad?

The Chairrman. No by proxy.

The Clerk. Mr. Bingaman?

The Chairrman. No by proxy.
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The Clerk. Mr. Kerry?

The Chairrman. No by proxy.
The Clerk. Mrs. Lincoln?
Senator Lincoln. No.

The Clerk. Mr. Wyden?
Senator Wyden. No.

The Clerk. Mr. Schumer?
The Chairrman. No by proxy.
The Clerk. Ms. Stabenow?
Senator Stabenow. No.

The Clerk. Ms. Cantwell?
Senator Cantwell. No.

The Clerk. Mr. Nelson?
The Chairrman. No by proxy.
The Clerk. Mr. Menendez?
The Chairrman. No by proxy.
The Clerk. Mr. Carper?
Senator Carper. No.

The Clerk. Mr. Grassley?
Senator Grassley. Aye.

The Clerk. Mr. Hatch?
Senator Hatch. Aye.

The Clerk. Ms. Snowe?
Senator Snowe. Aye.

The Clerk. Mr. Kyl?
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Senator Hatch.

The Clerk. Mr .

Senator Hatch.

Aye by proxy.

Bunning?

Aye by proxy.

The Clerk. Mr. Crapo?
Senator Crapo. Aye.
The Clerk. Mr. Roberts?

Senator Hatch.

Aye by proxy.

The Clerk. Mr. Ensign?
Senator Ensign. Aye.
The Clerk. Mr. Enzi?

Senator Hatch.

Aye by proxy.
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The Clerk. Mr. Cornyn?
Senator Cornyn. Aye.

The Clerk. Mr. Chairman?
The Chairrman. No.

The Clerk. Mr. Chairman, the final tally is 10
ayes, 13 nays.

The Chairman. The amendment does not pass.

I am told--1 do not know the source. My ace, crack
staff just got me the figure--that small firms with fewer
than 500 employees represent 99.7 percent of the 25.8
million businesses. So, it Is 99 percent. That is firms
with 500 or fewer employees. Now, we have carved out

small business with 50 or fewer employees, so that figure

is maybe not totally accurate. But anyway, under 500,
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about 99 percent firms have 500 or fewer employees.

Senator Ensign?

Senator Ensign. Thank you, Mr. Chairman. |1 call
up Amendment Number F-6.

Mr. Chairman, this, once again, Is a very simple
amendment. We talked about this during the walk-through.
This amendment is to change the index of high-cost
insurance tax in the Chairman®s mark. The amendment
would change the index of the high-cost insurance plans
from regular CPI to CPI medical. This is to prevent
erosion of coverage for Americans within this health
plan.

Every year now we are trying to fix the AMT. We
know that because i1t was not indexed for inflation and so
it captures more and more people. Well, the excise tax
that is iIn this bill, now a 40 percent excise tax, IS not
indexed to inflation. By the way, according to the Joint
Committee on Taxation, in the year 2019--Mr. Barthold, 1
know you will recognize this chart right here--for people
who make less than $200,000 a year, 87 percent of that
excise tax will be borne on people who make less than
$200,000 a year. Yes, we will pass a copy of this chart
around. It is by the Joint Committee on Taxation.

Now, they also sent me a letter today, and let me

quote from the letter. It says, "An insurer offering a
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family health plan that exceeds the excise tax threshold
and 1s subject to the excise tax faces an increase in the
cost of offering that health coverage. Generally, we
expect the insurer to pass along the cost of the excise
tax to consumers by increasing the price of health
coverage."

I make that point because In the six years from 2013
to 2019 that the Joint Committee on Taxation estimated
the number of returns that this will affect, in that
period of time it triples. Is that approximately
correct, Mr. Barthold?

Mr. Barthold. Yes. It grows from approximately 11
percent to 30 percent.

Senator Ensign. So 1t approximately triples. We
are ending up the same thing because we are not adjusting
this for medical inflation, we are adjusting it for the
regular inflation. We know medical inflation iIs much
higher, so we are going to catch a lot more of these
plans, is the bottom line. |If we do not fix i1t for
medical inflation, we are going to catch a lot more and
we are going to make more and more of the plans Cadillac
plans in the future.

I mean, if we had gone back 20 years and had this
amendment in effect, almost all plans in America today

would be captured. Well, eventually all plans In America
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will be captured as Cadillac plans simply because -- 1|
mean, we are not seeing a dramatic drop in the medical
CPI under this bill, according to the estimates from the
Joint Committee on Taxation and CBO.

So 1 think that this amendment iIs very important.
All of the plans that you hear about from your union
members and the like that have a lot of the generous
plans in the country, we know those plans are going to be
hit in the future.

As 1 said before, 87 percent of the people who are
going to be affected by this tax -- and 1 say "the
people’, because even though It Is a tax on the business,
as Joint Committee on Taxation said, they are going to
pass that tax directly on to the employees. So I think
this 1s an important amendment to make sure that we are
protecting those who make less than $200,000 a year, soO
we do not capture more and more of those into the future.

Thank you, Mr. Chairman.

Senator Cornyn. Mr. Chairman?

The Chairrman. Senator Cornyn iIs recognized.
Senator Cornyn. I support Senator Ensign®s
amendment. 1 wonder if I might ask Mr. Barthold a few
questions. | think you are the appropriate person. If

you are not, let me know. Maybe it i1s CBO.

Is it true that the iInsurance provider fee or tax
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carves out those who self-insure, the excise tax?

Mr. Barthold. The separate fee -- this is not the
same tax that Senator Ensign was just addressing, but the
answer to your question is yes. The fee on insurers does
not apply to self-insurers. That iIs the separate fee as
opposed to the high-premium excise tax.

Senator Cornyn. You mentioned the fee. Is that
the 35 percent excise tax?

Mr. Barthold. No.

Senator Cornyn. That i1s different? All right.

Mr. Barthold. That 1s a different fee. That is
the allocated $67 billion-per-year fee ($60 billion in
aggregate) on the insurance industry for the sale of
plans. That is a separate provision of the Chairman®s
mark.

Senator Cornyn. Is it true that self-insured

companies are carved out?

Mr. Barthold. Not from the high-premium excise
tax.

Senator Cornyn. But from the fee?

Mr. Barthold. From that separate fee.

Senator Cornyn. The $60 billion fee?
Mr. Barthold. Yes. That is correct, Senator.
Senator Cornyn. So who 1n the business community

self-insures? Is it typically larger employers?
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Mr. Barthold. Self-insurance i1s very prevalent
among firms with 1,000 or more employees, large
employees. There is also self-insurance at smaller
levels, but businesses tend to go to, in the purchase
market, below 1,000, much more so even below 500
employees.

Senator Cornyn. And this i1s just so | can make
sure 1 understand what you are saying. These are people
who self-insure under the terms of ERISA?

Mr. Barthold. That i1s correct, sir.

Senator Cornyn. That i1s the Employee Retirement
Income Security Act, or something like that?

Mr. Barthold. Yes. That is what the acronym ERISA
is from.

Senator Cornyn. So it i1s usually large companies
that self-insure, generally speaking?

Mr. Barthold. Yes, sir.

Senator Cornyn. So this $60 billion fee will hit
small businesses In the main rather than large businesses
that self-insure because the smaller businesses that
typically do not self-insure would be subject to that $60
billion fee. Is that correct?

Mr. Barthold. Well, let me give a slightly longer
answer than just yes/no. As Dr. Elmendorf explained

earlier, we do think that basic economics is that that
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Tfee will be reflected In higher-premium costs, whether
100 percent or less is less clear. So that would affect
prices in the purchased market, and that will also affect
decisions to self-insure versus go with purchased
Iinsurance.

Senator Cornyn. So whether it is a $60 billion fee
for the iInsurance industry or an excise tax on individual
policies, so-called Cadillac plans, you would expect that
to be passed down in terms of higher price for the
policies, correct?

Mr. Barthold. That i1s the economic analysis that
we use to analyze the revenue consequences of the
Chairman®s mark. That is correct.

Senator Cornyn. But for self-insured companies,
typically larger companies that do not have an insurance
policy per se but who self-insure, they would not be
subject to that higher price, or would they?

Mr. Barthold. Just the fee. Remember, the basic
structure of the Chairman®s mark Is an excise tax that is
imposed on the insurer iIn the case of purchased iInsurance
or the administerer of health care benefits -- iIn the
case of someone who self-insures, they often contract out
with an insurance company or an administrator to run
their health plans. So the 40 percent excise tax on

high-cost health plans In the Chairman®s modified mark
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applies across all employer-provided health benefits.
Senator Cornyn. Is the $60 billion fee paid for by
insurance companies under this proposal similar to, 1
think, the $80 billion that pharma has kicked in, and the
$155 billion that the American Hospital Association has
kicked iIn?
Mr. Barthold. Not exactly. 1 cannot speak to

American Hospital Association.

Senator Cornyn. In other words, iIs It a negotiated
figure?
Mr. Barthold. But in the Chairman®s mark, there

are three iIndustry-wide fees which, economically, we
think are really similar to excise taxes. They have
slightly different structures in each one. The fee on
branded pharmaceuticals is restricted to government sales
of branded pharmaceutical and is based off a calculation
of pharmaceuticals sold in Federal Government programs.

In the case of the fee on the medical device
manufacturers or importer industry, 1t is not all FDA-
certiftied medical devices, but i1t Is a subset of those.
It is all Class 3 and a subject of Class 2 devices. Then
lastly, the insurance fee about which we were speaking
earlier applies to purchased group Insurance.

Senator Cornyn. So just to sum up, and tell me if

I am right or wrong, the $60 billion fee that will be
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imposed against Insurance companies that will ultimately
be passed down in terms of higher costs to the insured,
higher premiums, that will hit smaller businesses that

are not self-insured because self-insured businesses are

carved out from paying that fee. Is that an accurate
statement?
Mr. Barthold. well, with some qualification,

Senator. Again, as you had noted originally —-

Senator Cornyn. Would you say yes, but?

Mr. Barthold. Well, 1t 1s not a monolithic choice,
that all large businesses self-insure and all small
businesses purchase. There is a mix. But It is much
more prevalent 1T you have less than 500 employees and
you purchase insurance. If you have greater than 1,000
employees, you are much more likely to self-insure.

Senator Cornyn. So let me try i1t one last time and
try to say it right. 1 want you to correct me if I am
wrong, that regardless of whether large or small, the $60
billion fee that will be paid by the insurance industry
that ultimately will be passed down and cause higher
premiums in people who are currently insured, the self-

insured companies that are subject to ERISA are carved

out and will not have to pay that fee. 1Is that correct?
Mr. Barthold. That i1s correct, Senator.
Senator Cornyn. Thank you.
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Senator Wyden. Mr. Chairman?

Senator Lincoln. Mr. Chairman?

The Chairrman. Senator Wyden?

Senator Wyden. Mr. Chairman, just a question for

Mr. Barthold. Some of the plans that members of this
committee have been most enthused about, like Group
Health, for example, and Kaiser, and others, are very
concerned about the prospect if we are talking about two
areas here. We are talking about the annual fee and then
we are talking about the excise tax. They are concerned
about the prospect of creating an unlevel playing field
as it relates to the annual fee, iIn particular, between
Tfully insured and self-insured plans.

So we have had many, many sessions that have looked
at Group Health, Kaiser, these kinds of programs as the
future of health care. 1 am concerned about whether you
all think there is an issue here with respect to whether
this is going to further tilt the playing field against
real competition, and if so, what are the implications?
Can you tell us how you all analyzed that?

Mr. Barthold. Well, as I mentioned a little bit in
my answer to Senator Cornyn, to the extent that we think
that the fee is reflected in higher premium costs, it
makes the purchase on behalf of employees of purchased

group Insurance somewhat more expensive. |If a business

LISA DENNIS COURT REPORTING
410-729-0401



© 00 N o o A~ W N PP

N RN NN NN R B RBR B R R P R B
a A W N B O © 00 N O OO b~ W N O

91

is deciding, what is the best way for me to provide a
health benefit to my employees as part of their
compensation, they will weigh, what is the cost of
purchasing from a third-party provider as opposed to,
well, perhaps I could self-insure. That means 1 bear
certain risks that I may or may not want to bear, and
certain administrative costs.

So 1 guess the simple answer to your question is, by
making modestly more expensive the purchased insurance,
there i1s a slight, now, relative advantage to self-
insuring. But again, there is the price of the policy,
and that i1s weighed against risk, administrative costs,
whether you want to hire on additional staff, run things
in-house, or if you contract out to a third-party,

administer those costs.

Senator Wyden. That 1s a thoughtful answer. 1
think, Mr. Chairman, I would just hope that we could
continue to work on this. I am not going to offer an

amendment at this time, but It seems to me one of the
things that we have been most iInterested In is not
further disadvantaging some of the plans of the future,
the Group Healths, Kaisers, those kinds of models.

I am concerned as we have gotten into this,
particularly as i1t relates to the annual fee, not

necessarily the excise tax, where we may end
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up--and Mr. Barthold said i1t was only a slight
disadvantage--1 want to run those numbers down and then
perhaps talk to you more about it in the future.

The Chairman. Sure.

I would like to ask Mr. Barthold, what is the cost
of this amendment? That is, changing the index?

Mr. Barthold. Senator Ensign®s amendment would
change the index, which in the Chairman®s modified mark,
is the Consumer Price Index plus 1 percent per year --

The Chairrman. Correct. Right.

Mr. Barthold. [Continuing]. To the Consumer Price
Index for medical expenses.

The Chairman. Correct.

Mr. Barthold. Relative to the mark, that loses
about $19.5 billion over the budget period.

The Chairrman. I am sorry. How many?

Mr. Barthold. $19.5.

The Chairman. 197

Mr. Barthold. Yes. 19.5.

The Chairrman. All right. Billion?

Mr. Barthold. Billion. Billion.

The Chairrman. Yes. Right.

What effect will that have on the second 10 years?

Mr. Barthold. Well, to go back to the point that

the members had discussed earlier, by having more --
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The Chairman. With respect to the cost curve.

Mr. Barthold. The point that Senator Ensign
raised, that more plans potentially become subject to the
tax through time under the Chairman®s modified mark.

That would still be true under Senator Ensign®s
amendment, but obviously since he is indexing at a rate
that is effectively greater than CPI plus one, that
effect would be slower, fewer plans.

Now, 1 do not have with me an estimate of the number
or the percentage of those plans, so to the extent that
the members view that as an important component of
creating cost consciousness, and 1 have not had a chance
to discuss with colleagues at the Congressional Budget
Office what they think this would do in terms of cost
effects, but the basic intuition would be that you have
put the additional cost consciousnhess pressure on fewer
individuals.

The Chairrman. All right. So you are saying
approximately $19 billion?

Mr. Barthold. $19 billion relative to your
modified mark, sir.

The Chairrman. All right. Therefore, there would
be about a $19 billion reduction in spending in the bill.

I do not know. What is the offset here? What iIs the

offset? So i1n effect, this would be taking and asking

LISA DENNIS COURT REPORTING
410-729-0401



© 00 N o o A~ W N PP

N RN NN NN R B RBR B R R P R B
a A W N B O © 00 N O OO b~ W N O

94

lower income and middle income people to pay for this,
effectively. That i1s what this does.

I might ask too, Mr. Barthold, maybe Mr. Reeder, any
one of the two of you, it just seems to me -- FTirst of
all, i1t i1s your analysis that this would produce
ultimately higher wages is a little interesting, because
it seems to me that this does not go into effect until
2013. A lot of people are going to adjust and they are
not going to want to pay that fee. Their companies are
not going to want to have insurance policies that cost
that much. It just seems to me that, after a while,
there would not be any tax because companies will just
find a way to avoid i1t. They will find some other way.

Mr. Barthold. Mr. Chairman, that is a fundamental
part of our analysis of your provision in the mark. As
the committee has discussed, compensation to employees
takes many forms. There is cash compensation. Some of
the compensation can be in the form of health benefits,
others can be in the form of retirement benefits.

By potentially making certain types of health
benefits more expensive, 1t changes the calculus both for
what the employer might offer the employee and what
employees would demand of employers. So, a basic part of
our analysis i1s that people, employees and employers,

will say we are changing the mix to more cash
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compensation, and more cash compensation brings with it
revenue into the analysis because that means you are
taking an inclusion that is subject to income tax and
payroll tax. Currently, employer-provided health
benefits are excludable from both of those tax bases.
So, | guess that i1s a long answer to a simple "yes"™ to
your statement.

The Chairrman. Right. Right.

Well, 1 must say to my colleagues, | oppose this
amendment because we have to do all we can to bend the
cost curve. This amendment will have the effect of
lessening that cost curve. Second, it is paid for by
low-income and middle-income Americans. 1 think that is
not a good thing to do. Unless Senator Ensign wants to

close, the Clerk will call the roll.

Senator Cornyn. I do.

The Chairrman. Senator Ensign.

Senator Lincoln. May I ask a question?

The Chairrman. Senator Lincoln?

Senator Lincoln. May 1 also ask Mr. Barthold, down

in the description at the bottom below this chart it
says, "'The proposal is estimated as a stand-alone
proposal.’™ Does that mean that you are making an
assumption that no one will move to a more reasonable

priced plan to get below the excise tax?
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Mr. Barthold. Not at all, Senator Lincoln. What
that meant was as a reminder to readers of the chart,
that this i1s one proposal, part of a big package, that is
doing a lot of different things in the industry. As I
know I noted last week, as you change the proposal for
the high-premium excise tax, that by affecting what
people do iIn the insurance market, that affects the
number of employers that may offer different types of
plans or plans at all, which means that there are more
people In the exchange or not in the exchange, on the
small business side, more businesses that may be claiming
the small business credit, so that there are a number of
other moving pieces. This particular analysis was
saying, let us just look at that one piece and we are not
looking at the revenue effects iIn the exchange subsidy
or from the individual mandate, or from the small
business --

Senator Lincoln. So you are just looking at what
his bill would do in an isolated circumstance?

Mr. Barthold. That i1s fair. That is a fair
description.

Thank you.

The Chairrman. All right.

Senator Ensign?

Senator Ensign. Thank you, Mr. Chairman. Let us
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be very clear and fair. You said that low- and middle-
income people are going to be paying for this. Low- and
middle-income people pay 87 percent of this excise tax.
According to the official estimates from Joint Committee
on Taxation, 87 percent of the returns that will pay this
are less than $200,000 a year, families that make less
than $200,000 a year. And by the way, this is a 40
percent excise tax.

Let me read again, according to Joint Committee on
Taxation, "Generally speaking, we expect the insurer to
pass along the cost of the excise tax to consumers by
increasing the price of health coverage.” So they are
not only going to be paying, a lot of these folks who are
not even in the 35 percent tax, the highest tax bracket
today, they are going to pay a 40 percent tax. These are
low-income, middle-income folks. They are going to be
paying a 40 percent excise tax.

The other point to make is that when this bill Ffirst
starts out, there are about 13 million families in
America that are going to be paying this tax. Thirteen
million. In six years, that goes up to almost 40 million
families in America. It is not a small number. It is
not like there are just a few people out there that are
going to be paying this excise tax. By 2019, almost 40

million tax returns are going to be subject to this,
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which includes individuals and families.
So, Mr. Chairman, to not index this you said that it

raises less money. Well, that means i1t iIs raising less

taxes. It is subject to tax. That iIs why It raises less
money. That iIs why we are saying it should -- if you are
going to put this tax on -- at least not dramatically

increase i1t into the future where we are picking up more,
and more, and more of these plans and end up doing what
we did with the Alternative Minimum Tax, with a lot of
unintended consequences.

The Chairrman. All right. 1 think we are ready to
vote. | think i1t i1s Important to remind ourselves that,
according to CBO, this bill 1s a net tax reduction to
Americans. In the last year, 2019, it is $40 billion net
tax reduction. Forty billion dollars.

The Clerk will call the roll.

The Clerk. Mr. Rockefeller?

The Chairrman. No by proxy.

The Clerk. Mr. Conrad?

The Chairrman. No by proxy.

The Clerk. Mr. Bingaman?

The Chairrman. No by proxy.

The Clerk. Mr. Kerry?

The Chairrman. No by proxy.

The Clerk. Mrs. Lincoln?
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Senator Lincoln.

The Clerk. Mr .

The Chairman.

The Clerk. Mr .

The Chairman.

The Clerk. Ms.

The Chairman.

The Clerk. Ms.

99

No.
Wyden?
No by proxy.
Schumer?
No by proxy.
Stabenow?
Pass.

Cantwell?

Senator Cantwell. No.

The Clerk. Mr .

Senator Nelson.

The Clerk. Mr .

The Chairman.

The Clerk. Mr .

The Chairman.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

Senator Hatch.

The Clerk. Ms.

Senator Snowe.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

Senator Bunning.

Nelson?
No.
Menendez?

No by proxy.
Carper?

No by proxy.
Grassley?
Aye by proxy.
Hatch?

Aye.

Snowe?

Aye.

Kyl?

Aye by proxy.
Bunning?

Aye .
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The Clerk. Mr .

Senator Crapo.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

Senator Ensign.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

Senator Hatch.

The Clerk. Mr .

The Chairman.

The Clerk. Ms.

Senator Stabenow.

The Chairman.

The Clerk. Mr .

ayes, 12 nays.

The Chairman.

The committee will stand

Crapo?
Aye.

Roberts?

Aye by proxy.

Ensign?
Aye.

Enzi?

Aye by proxy.

Cornyn?

Aye by proxy.

Chairman?

No.

Stabenow?

Aye.

The Clerk will tally the vote.

Chairman, the final tally is 11

The amendment does not pass.

in recess until 3:00.

100

[Whereupon, at 1:00 p.m. the meeting was recessed.]
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AFTER RECESS

[3:16 p-m.]
The Chairrman. The Committee will come to order.
It has been a very productive morning. | deeply

appreciate that, even though 1 was supposed to, but 114
amendments and finished with all Senators 1 think is
reason for optimism. Do not want to get too hopeful
here, but there iIs reason for optimism.

I am aware of roughly 15 remaining amendments,
amendments that require action. And I believe that this
iIs an achievable goal for today’s consideration. But we
know the Senate, but still I am hopeful that we can get
these 15 brought up and acted upon.

The next order of business is an amendment by
Senator Cantwell.

Senator Cantwell. Thank you, Mr. Chairman. |
would like to call up Cantwell amendment number C-15 as
modified.

The Chairrman. All right.

Senator Cantwell. Mr. Chairman, 1 want to thank
you and your staff and the committee staff for their help
on this amendment. And obviously thank my staff, Hill
Committee staff and the people from the state of

Washington, both from the Governor’s Office and from
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Speaker Frank Chopp’s office in helping us with the
drafting of this legislative.

The reason why 1 am offering this amendment that is
titled “The Basic Health Plan” i1s because the underlying
mark, which 1 appreciate its efforts and cost savings, |
am very concerned about the overall cost of health care
as we move forward.

Our objective is to drive down the cost of health
care for both the iInsured and for those who are seeking
insurance. By continuing to subsidize expensive
insurance, | don’t think we are doing enough to drive
down the cost to individuals. | would hate to see us In
a situation where we are back here iIn a few years knowing
that insurance is still more expensive and people are
asking us to increase subsidies.

I have proposed, iInstead, taking at least a
percentage of the population eligible for subsidies in
this current mark, 200 percent of poverty -- from 133 to
200 percent of poverty, knowing that about 75 percent of
the uninsured in America are at about 200 percent of
poverty or below and saying, let us provide a more
affordable plan and competitive plan to provide coverage
for these iIndividuals.

In the state of Washington we have been able to

provide a basic health plan and have been doing so for
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the last 20 years. This proposal is modeled on the
results that we have achieved in actually getting between
35 and 40 percent savings for those individuals.

What we have done i1s basically put the state in
charge of negotiating on behalf of this population and
negotiating plans with the private sector.

This proposal i1s about giving federal dollars to the
state and putting them in the driver’s seat to negotiate
on behalf of their own populations. It is a voluntary
program and so states would decide to opt iIn to this
model .

What 1s unique about it, or I guess | would say,
hits the sweet spot of interest, is that it is a public
plan, but negotiated with the private sector iIn ensuring
that there is a provider of choice for the individuals
who want to receive this public benefit option.

Why it works is because we are putting someone
finally iIn charge of negotiating rates. We are saying to
at least a certain population, someone is going to pull
the ability of negotiating for you and driving down
costs.

Now, in the state of Washington, as I said, we have
been able to be successful in driving down costs for
individuals enrolled in this plan. And the savings for

us have been quite significant. Not just for the
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Jjuxtapose to the individual, but also for everybody who
benefits from having cost effective health care models iIn
theilr state.

We have had a variety of providers, but this
particular proposal is focused on managed care. It is
focused on getting managed care providers to drive down
the cost of health care. And to provide and leverage
that to actually get better services for the individuals
in this market.

Because of this, the individuals in this market have
also been able to see providers that are paying better
than Medicaid rates. For example, primary care 25
percent more; specialty care 35 percent more; and basic
hospital needs 50 percent more.

So what we have essentially done is used that
leverage point to drive down the cost of service to be
able to make sure that there are providers in the market
by actually paying them better than Medicaid rates.

Now, we are not the only state in the country that
has used their negotiating ability to drive down the cost
of health care. There are other states. Connecticut,
for example, many states who have just used their
Medicaid population to drive down and negotiate rates at
something like 20 percent savings.

So this proposal, Mr. Chairman, 1 think improves the
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underlying mark in helping us with affordability of
health care and putting a competitive model in place. 1
think it will be the first time we have allowed for that
IS type of negotiation on behalf of a population outside
of the exchange. But really the first time we have
allowed true negotiation with insurers to make sure we
are going to drive down the cost of health care.

So 1 encourage my colleagues to support the
legislation and | am happy to answer any questions that

they have as it relates to the details of this proposal.

Senator Bingaman. Mr. Chairman.
The Chairrman. Senator Bingaman.
Senator Bingaman. Mr. Chairman, first, let me

congratulate Senator Cantwell for all the effort that has
gone into this. | know she has spent a great deal of
time looking into how this ought to be structured.

My staff has provided some suggestions to your staff
with regard to two things here. In order for a state to
participate in this basic health plan, the idea was, the
suggestion we made was that the Secretary of Health and
Human Services would have to certify two things.

First, that the financial cost to individuals and
families i1s no greater than it would be i1f the state had
not pursued the basic health plan option. And second,

that the scope and the level of benefits are at the same
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level or better than they would otherwise be able to
access. It is my understanding that those are -- that is
a condition that does not cause you problems and you
would be willing to agree to those provisions; Is that
accurate or not?

Senator Cantwell. Yes, the Senator from New
Mexico, those are clarifying points, exactly the intent
of the legislation.

Senator Bingaman. Thank you very much.

The Chairman. Is there further discussion?

Senator Stabenow?

Senator Stabenow. Thank you, Mr. Chairman.

I want to thank Senator Cantwell for what I think is
a very important part of the puzzle iIn providing
affordable health care for families and individual.
Proud to co-sponsor this with her. She has been working
diligently to come up with an approach that will both
provide additional coverage at lower cost. It will be
fewer taxpayer dollars.

I think it i1s also important in debating the fact
that Medicaid rates for doctors are well below what they
should be and interfering with access to care. The fact
that they have been able to do this iIn Washington state
and bring up the reimbursement rates so we have more

physicians, more providers that are able to cover people.
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This 1s really a very important piece of how we put It
together in terms of covering all Americans with
affordable health care. 1t is done at the state level.
I think it meets a lot of the issues that people have
talked about. And I just want to congratulate Senator
Cantwell, again, and I am pleased to join her in this
amendment.

Senator Rockefeller. Mr. Chairman, 1 would ask the
Senator from Washington if I can be a co-sponsor?

The Chairman. Without objection.

Senator Kyl?

Senator Kyl. Mr. Chairman, I am a little bit
perplexed about the way that this interacts with the
basic desire to cover the people in the exchange between
133 percent and 200 percent of poverty. Obviously
everybody has the goal of making sure that everybody has
coverage. But I am not sure how this interacts with the
Chairman’s mark.

And as I read 1t, or at least as it appears to me,
iT a state decides to create this kind of basic health
plan, this population would be required to use the plan
rather than having access to the plans iIn the exchange.
And 1 do not think there iIs any requirement that a state
has to have more than one plan.

After all of the talk that we had about choices
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during the debate over the public option, this is going
in the other direction. |If a state decides to take
advantage of this provision, then the amendment could
prohibit people from choosing a plan in the exchange,
requires them to enroll iIn the state plan and they have
no option. There is only one state plan.

So I have two questions, Mr. Chairman. First
question for the staff, 1f I could. Has CBO analyzed
what the amendment would do to premiums for people above
200 percent of poverty?

Mr. Schwartz. No, Senator, they have not.

Senator Kyl. So all of the analysis so far has
been predicated on the i1dea that a large segment of
people between 133 and 200 percent of poverty would be
enrolling In the exchange. And if a state takes all of
these people out of that exchange risk pool, then it
would only raise premiums for everyone above 200 percent
because you would have a different size risk pool.

And 1 am also curious, and this iIs the second
question, about how a state would decide how to create
one of these state plans? Is there a requirement iIn the
legislation or the amendment, I should say, that either
the people of a state through referendum or the state
legislature is the entity that decides to create the

state plan?
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Mr. Schwartz. Well, to go back to your first
point, we are getting a little bit out of my area of
expertise. But typically a higher-income population is a
lower-risk population. So I think that there iIs some
question about the effect of removing the 133 to 200
percent actually increasing the risk in the exchange.

Senator Kyl. You have a smaller risk pool.

Mr. Schwartz. You have fewer people. But 1T they
are lower risk than the average, risk might actually be
lower for the remaining exchange participants.

Senator Kyl. Yes, but as a general proposition,
one of the things that we have been going on throughout
this entire debate i1Is we are trying to get larger risk
pools to spread the risk further.

Mr. Schwartz. Agreed.

Senator Kyl. So 1s there anything that would
prohibit -- well, that requires the legislature or the

people to put this into effect In a state?

Mr. Schwartz. The way that | read the amendment,
It doesn’t specify. It just references that the states
would be able to choose this. It does say on the second

page In the paragraph right above cost savings, that
first sentence says ‘“State administrators should seek
participation by multiple health plans to allow enrollees

a choice between two or more plans wherever possible.”
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So 1 thought I heard you say that it was only one
plan, but the amendment reads as --
Senator Kyl. No, what 1 was trying to suggest

there is there no requirement that there be any choice.

I think it 1s wherever possible or -- 1 forgot the exact
language.

Mr. Schwartz. That i1s correct.

Senator Kyl. Senator Wyden is not here, but 1

thought that in the language that -- did we not adopt a
modification to the mark that gives states an opportunity
to opt out of some of the requirements and innovate their
own program? And if that is the case, would that be
broad enough to encompass the kind of thing that this
amendment would do?

Mr. Schwartz. IT 1 could beg you indulgence while
my colleague, who can better answer that question, comes
to the table.

Senator Kyl. Sure, yes. 1 was hoping Senator
Wyden would be here. But I remember the state opt out
and 1 thought i1t would be broad enough to involve this so
that we could at least -- we would not have to mandate
this to be the case. If the states had the authority to
do 1t, that i1s one thing. But It is quite another, It
seems to me, to have somebody like just one person, the

governor, decide that he is going to do this and there is
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only one plan available and the people in the state have
to participate iIn it.

A lot T what i1s iIn the Chairman’s mark about this
group of people, all of the premium going through the
exchange and all the help that is supposedly going to be
given to them, would be wiped out if this alternative
were put Into effect.

The Chairman. Senator, Ms. Fontenot might be
better able to answer your question.

Senator Kyl. Sure. That is fine.

The Chairman. Do you want to continue Senator, or
not?

Senator Kyl. IT she wanted to answer the question,
that i1s fine.

Ms. Fontenot. Senator, 1 think the state opt out
that was a modification of an amendment offered by
Senator Wyden --

Senator Kyl. Right.

Ms. Fontenot. --