Tax Cuts and Jobs Act
Chairman’s Mark
Section-by-Section Summary
(As modified, amended, & ordered to be favorably reported, November 16, 2017)

I – TAX REFORM FOR INDIVIDUALS
A. Simplification and Reform of Rates, Standard Deductions, and
Exemptions
1. Reduction and simplification of individual income tax rates and modification of
inflation adjustment
Current Law: Currently, the Internal Revenue Code (IRC) includes seven brackets for the
individual income tax system: 10 percent, 15 percent, 25 percent, 28 percent, 33 percent, 35
percent, and 39.6 percent. The higher rates apply as a taxpayer’s income increases beyond
specified thresholds and separate rate schedules apply based on an individual’s filing status
(single, head-of-household, married-filing-jointly, married-filing-separately, etc.).
Special rules (generally referred to as the “kiddie tax”) apply to the net unearned income of
certain children. Generally, the kiddie tax applies to a child if: (1) the child has not reached the
age of 19 by the close of the taxable year, or the child is a full-time student under the age of 24,
and either of the child’s parents is alive at such time; (2) the child’s unearned income exceeds
$2,100 (for 2018); and (3) the child does not file a joint return. Under these rules, the net
unearned income of a child is taxed at the parents’ tax rates if the parents’ tax rates are higher
than the tax rates of the child. The remainder of a child’s taxable income (i.e., earned income,
plus unearned income up to $2,100 (for 2018), less the child’s standard deduction) is taxed at the
child’s rates.
Under current law, paid preparers are subject to a due diligence requirement in determining the
eligibility for, or the amount of, the amount of the credit allowable by sections 24 (child tax
credit), 25A(a)(1) (American opportunity tax credit), or 32 (earned income tax credit). Failure to
comply with the due diligence requirement results in a penalty of $500 for each such failure.
In the Mark: This provision modifies the bracket schedule, setting the brackets at: 10 percent,
12 percent, 22.5 percent, 25 percent, 32.5 percent, 35 percent, and 38.5 percent. The income
brackets to which these tax rates apply, according to filing status, are summarized below.

1

Single Taxpayers

Married, Joint Filing

Taxable Income:

Marginal Rate:

Taxable Income:

Marginal Rate:

$0-$9,525

10%

0-$19,050

10%

$9,526-$38,700

12%

$19,051-$77,400

12%

$38,701- $60,000

22.5%

$77,401-$120,000

22.5%

$60,001-$195,400

25%

$120,001-$237,900

25%

$195,401- $250,000

32.5%

$237,901- $300,000

32.5%

$250,001-$500,000

35%

$300,001-$1,000,000

35%

$500,001 +

38.5%

$1,000,001+

38.5%

Head of Household

Estates and Trusts

Taxable Income:

Marginal Rate:

Taxable Income:

Marginal Rate:

0-$13,600

10%

$0-$2550

10%

$13,601-$51,800

12%

n/a

12%

$51,801- $60,000

22.5%

n/a

22.5%

$60,001-$195,400

25%

$2,551-$9,150

25%

$195,401- $250,000

32.5%

n/a

32.5%

$250,001-$500,000

35%

$9,151-$12,500

35%

$500,001 +

38.5%

$12,501 +

38.5%

No changes to the tax treatment of capital gains or dividends are included in the mark.
This provision also simplifies the “kiddie tax” by applying ordinary and capital gains applicable
to estates and trusts to the net unearned income of a child.
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The provision also expands the due diligence requirements for paid preparers in determining
eligibility for a taxpayer to file as head of household. A penalty of $500 is imposed for each
such failure.
Adopted in the Modified Mark: The modification adjusts the rate bracket structure. The
modified income brackets to which the adjusted tax rates apply, according to filing status, are
summarized below.
(If taxable income is: Then income tax equals)
Single Individuals
Not over $9,525 10% of the taxable income
Over $9,525 but not over $38,700: $952.50 plus 12% of the excess over $9,525
Over $38,700 but not over $70,000: $4,453.50 plus 22% of the excess over $38,700
Over $70,000 but not over $160,000: $11,339.50 plus 24% of the excess over $70,000
Over $160,000 but not over $200,000: $32,929.50 plus 32% of the excess over $160,000
Over $200,000 but not over $500,000: $45,739.50 plus 35% of the excess over $200,000
Over $500,000: $150,739.50 plus 38.5% of the excess over $500,000
Heads of Households
Not over $13,600 10% of the taxable income
Over $13,600 but not over $51,800 $1,360 plus 12% of the excess over $13,600
Over $51,800 but not over $70,000 $5,944 plus 22% of the excess over $51,800
Over $70,000 but not over $160,000 $9,948 plus 24% of the excess over $70,000
Over $160,000 but not over $200,000 $31,548 plus 32% of the excess over $160,000
Over $200,000 but not over $500,000 $44,348 plus 35% of the excess over $200,000
Over $500,000 $149,348 plus 38.5% of the excess over $500,000
Married Individuals Filing Joint Returns and Surviving Spouses
Not over $19,050 10% of the taxable income
Over $19,050 but not over $77,400 $1,905 plus 12% of the excess over $19,050
Over $77,400 but not over $140,000 $8,907 plus 22% of the excess over $77,400
Over $140,000 but not over $320,000 $22,679 plus 24% of the excess over $140,000
Over $320,000 but not over $400,000 $65,879 plus 32% of the excess over $320,000
Over $400,000 but not over $1,000,000 $91,479 plus 35% of the excess over $400,000
Over $1,000,000 $301,479 plus 38.5% of the excess over $1,000,000
Married Individuals Filing Separate Returns
Not over $9,525 10% of the taxable income
Over $9,525 but not over $38,700 $952.50 plus 12% of the excess over $9,525
Over $38,700 but not over $70,000 $4,453.50 plus 22% of the excess over $38,700
Over $70,000 but not over $160,000 $11,339.50 plus 24% of the excess over $70,000
Over $160,000 but not over $200,000 $32,939.50 plus 32% of the excess over $160,000
Over $200,000 but not over $500,000 $45,739.50 plus 35% of the excess over $200,000
Over $500,000 $150,739.50 plus 38.5% of the excess over $500,000
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Estates and Trusts
Not over $2,550 10% of the taxable income
Over $2,550 but not over $9,150 $255 plus 24% of the excess over $2,550
Over $9,150 but not over $12,500 $1,839 plus 35% of the excess over $9,150
Over $12,500 $3,011.50 plus 38.5% of the excess over $12,500
This provision, under the modification, sunsets on December 31, 2025.
JCT Estimate: This provision, as modified, would reduce revenues by $1.173.8 trillion over 10
years.
2. Increase in standard deduction
Current Law: Under current law, taxpayers reduce their adjusted gross income (AGI) by the
standard deduction or the sum of itemized deductions to determine taxable income. For 2018,
the standard deduction amounts, indexed to inflation, are: $6,500 for single individuals and
married individuals filing separately; $9,550 for heads of household, and $13,000 for married
individuals filing jointly (including surviving spouses). Additional standard deductions may be
claimed by taxpayers who are elderly or blind.
In the Mark: This provision increases the basic standard deduction. Beginning in 2018, the
basic standard deduction amounts would be increased to: $12,000 for single individuals and
married individuals filing separately; $18,000 for heads of household, and; $24,000 for married
individuals filing jointly (including surviving spouses).
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Score: Expanding the standard deduction in the manner described and applying the sunset
included in the modification would reduce revenues by $736.9 billion over 10 years.

3. Repeal of deduction for personal exemptions
Current Law: Under current law, taxpayers determine their taxable income by subtracting from
their adjusted gross income any personal exemption deductions. Personal exemptions generally
are allowed for the taxpayer, the taxpayer’s spouse, and any dependents. For 2018, the amount
deductible for each personal exemption is $4,150. The personal exemption phases out for
taxpayers above certain AGI thresholds.
In the Mark: This provision repeals the deduction for personal exemptions.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
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JCT Estimate: This provision, as modified, would increase revenues by $1.2206 trillion over 10
years.
4. Alternative inflation measure
Current Law: Under current law, many parameters of the tax system are adjusted for inflation
to protect taxpayers from the effects of rising prices. Most of the adjustments are based on
annual changes in the level of the Consumer Price Index for all Urban Consumers (“CPI-U”).
Inflation-indexed parameters in the individual tax system include: (1) the regular income tax
brackets; (2) the basic standard deduction; (3) the additional standard deduction for aged and
blind; (4) the personal exemption amount; (5) the thresholds for the overall limitation on
itemized deductions and the personal exemption phase-out; (6) the phase-in and phase-out
thresholds of the earned income credit; (7) IRA contribution limits and deductible amounts; and
(8) the saver’s credit.
In the Mark: This provision requires the use of a more accurate measure of inflation than the
CPI-U for the adjustment of parameters in the individual tax system.
JCT Estimate: This provision, under the modification, would increase revenues by $134 billion
over 10 years.

B.

Treatment of Business Income of Individuals

1. Allow 17.4-percent deduction to certain pass-through income
Current law: In general, businesses organized or conducted as sole proprietorships,
partnerships, limited liability companies, and S corporations are not subject to an entity level
income tax. Instead, the net income of these pass-through businesses is reported by the owners or
shareholders on their individual income tax returns and is subject to ordinary income tax rates.
In the Mark: This provision allows for a deduction in an amount equal to 17.4 percent of
domestic qualified business income (“QBI”) of pass-through entities. QBI is defined as all
domestic business income other than investment income (e.g. dividends (other than qualified real
estate investment trust dividends and cooperative dividends), investment interest income, shortterm capital gains, long-term capital gains, commodities gains, foreign currency gains, etc.). For
pass-through entities, other than sole proprietorships, the deduction cannot exceed 50 percent of
wages paid (including wages of both employees and owners/shareholders).
QBI does not include any amount paid by an S corporation that is treated as reasonable
compensation of the taxpayer (as determined under current law). QBI also does not include any
amount paid by a partnership that is a guaranteed payment under section 707(c) or a section
707(a) payment for services.
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The deduction is not available for specified services, as defined in section 1202(e)(3)(A);
however, an exception is provided for taxpayers under a certain taxable income threshold
($75,000 for singles; $150,000 for married filing jointly; both indexed for inflation). The benefit
of the deduction for service providers is fully phased out at taxable income levels of $100,000
for singles and $200,000 for married filing jointly (both indexed for inflation).
Adopted in the Modified Mark: The Chairman’s modification provides that in the case of a
taxpayer who has qualified business income from a partnership, S corporation or sole
proprietorship, the amount of the 17.4- percent deduction is generally limited to 50 percent of the
taxpayer’s allocable or pro rata share of W-2 wages of the partnership or S corporation, or 50
percent of the W-2 wages of the sole proprietorship. W-2 wages of a partnership, S corporation,
or sole proprietorship is the sum of wages subject to wage withholding, elective deferrals, and
deferred compensation paid by the partnership, S corporation, or sole proprietorship during the
calendar year ending during the taxable year. Under a special rule, the W-2 wage limit does not
apply in the case of a taxpayer with taxable income not exceeding $500,000 for married
individuals filing jointly or $250,000 for other individuals. The application of the W-2 wage limit
is phased in for individuals with taxable income exceeding this $500,000 (or $250,000) amount
over the next $100,000 of taxable income for married individuals filing jointly or $50,000 for
other individuals. The modification further provides that the exception allowing the 17.4-percent
deduction in the case of certain taxpayers with income from a specified service business applies
to those whose taxable income does not exceed $500,000 for married individuals filing jointly or
$250,000 for other individuals. The benefit of the deduction for service businesses is phased out
over the next $100,000 of taxable income for married individuals filing jointly or $50,000 for
other individuals.
This provision, under the modification, sunsets on December 31, 2025.
JCT Estimate: This provision, as modified, would reduce revenues by $362.2 billion over 10
years.
2. Limitation on losses for taxpayers other than corporations
Current Law: Under current law, passive loss rules limit deductions and credits from passive
trade or business activities. The passive loss rules apply to individuals, estates and trusts, and
closely held corporations. In general, a passive activity is a trade or business activity in which the
taxpayer owns an interest, but in which the taxpayer does not materially participate. Under the
rules, deductions attributable to passive activities, to the extent they exceed income from passive
activities, generally may not be deducted against other income. Deductions and credits that are
suspended under these rules are carried forward and treated as deductions and credits from
passive activities in the subsequent year. The suspended losses from a passive activity are
allowed in full when a taxpayer disposes of his entire interest in the passive activity to an
unrelated person.
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In the Mark: This provision would provide that excess business losses of a taxpayer other than
a C corporation (e.g., losses from sole proprietorships) are not allowed for the taxable year.
They are carried forward and treated as part of the taxpayer’s net operating loss carryforward in
subsequent taxable years.
An excess business loss is a taxpayer’s net, aggregate current-year pass-through loss above
$250,000 for singles and $500,000 for married filing jointly (both indexed for inflation). As a
result of this provision, up to $250,000/$500,000 of net, aggregate current-year pass-through
losses can offset current-year non-pass-through income (i.e., investment income and wage
income, including such income earned by a spouse on a married-filing-jointly return).
The provision generally would affect individuals who are active in trade or business activities
they own and whose trade or business throws off relatively large losses. As noted above, passive
losses of individuals are limited under the present-law passive loss rules.
In the case of a partnership or S corporation, the provision applies at the partner or shareholder
level. Each partner’s or S corporation shareholder’s share of items of income, gain, deduction,
or loss of the partnership or S corporation are taken into account in applying the limitation under
this provision for the taxable year of the partner or S corporation shareholder.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: This provision, as modified, would increase revenues by $137.4 billion over 10
years.

C.

Reform of Child Tax Benefits

1. Reform of the child tax credit
Current Law: Under current law, a taxpayer may claim a child tax credit (CTC) of up to $1,000
per qualifying child under the age of 17. The aggregate amount of CTCs that can be claimed
phases out by $50 for each $1,000 of AGI over $75,000 for single filers, $110,000 for married
filers, and $55,000 for married individuals filing separately.
To the extent that the CTC exceeds a taxpayer’s liability, a taxpayer is eligible for a refundable
credit, known as the additional child tax credit.
Current law requires a taxpayer claiming the CTC to include a valid Taxpayer Identification
Number (TIN) for each qualifying child on their return. In most cases, the TIN will be the child’s
Social Security Number (SSN), although Individual Taxpayer Identification Numbers (ITINs) are
also accepted.
In the Mark: This provision increases the value of the CTC to $1,650 per qualifying child, with
up to $1,000 being refundable. The provision also includes a nonrefundable $500 tax credit for a
taxpayer’s non-child dependents. In addition, it increases the phase-out threshold for the CTC to
$500,000 for both single, head of household, and married joint filers. The provision also
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increases the age of a qualifying child to 18 years. In addition, it requires taxpayers to provide a
SSN for each qualifying child in order to claim the refundable portion of the CTC.
Adopted in the Modified Mark: The Chairman’s modification increases the child tax credit to
$2,000 and modifies the threshold amount where the credit begins to phase out to $500,000 for
married taxpayers filing a joint return. This modification is effective for taxable years beginning
after December 31, 2017.
This provision, under the modification, sunsets on December 31, 2025.
JCT Estimate: The expansion of the CTC, as modified, would decrease revenues by $584.3
billion over ten years. Under the modification, the requirement for a valid SSN for each child
would increase revenues by $23.9 billion over 10 years.

2. Modification of section 529 education
Current Law: Section 529 provides specified income tax and transfer tax rules for the treatment
of accounts and contracts established under qualified tuition programs. In the case of a program
established and maintained by a State or agency or instrumentality thereof, a qualified tuition
program also includes a program under which a person may make contributions to an account
that is established for the purpose of satisfying the qualified higher education expenses of the
designated beneficiary of the account, provided it satisfies certain specified requirements (a
“savings account program”). Under both types of qualified tuition programs, a contributor
establishes an account for the benefit of a particular designated beneficiary to provide for that
beneficiary’s higher education expenses. In general, prepaid tuition contracts and tuition savings
accounts established under a qualified tuition program involve prepayments or contributions
made by one or more individuals for the benefit of a designated beneficiary.
In the Mark: The provision provides that an unborn child may be treated as a designated
beneficiary or an individual under section 529 plans. An unborn child means a child in utero. A
child in utero means a member of the species homo sapiens, at any stage of development, who is
carried in the womb.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: This provision, as modified, would decrease revenues by $0.1 billion over 10
years.

D.

Simplification and Reform of Deductions

1. Repeal of deduction for taxes not paid or accrued in a trade or business
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Current Law: Current law allows taxpayers to deduct from their taxable income as an itemized
deduction several types of taxes paid at the state and local level, including real and personal
property taxes, income taxes, and/or sales taxes.
In the Mark: This provision repeals the deduction for the payment of any state and local taxes
not incurred in carrying on a trade or business or an activity for the production of income. This
provision would be effective for tax years beginning after December 31, 2017.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
2. Modification of deduction for home mortgage interest
Current Law: Under current law, a taxpayer may claim an itemized deduction for “qualified
residence interest,” which includes interest paid on a mortgage secured by a principal residence
or a second residence. The underlying mortgage loans can represent acquisition indebtedness of
up to $1 million, plus home equity indebtedness of up to $100,000.
In the Mark: This provision eliminates the deduction for home equity loan interest.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
3. Modification of deduction for personal casualty and theft losses
Current Law: Current law generally allows taxpayers to claim an itemized deduction for
uncompensated personal casualty losses, including those arising from fire, storm, shipwreck, or
other casualty, or from theft.
In the Mark: This provision strikes “fire, storm, shipwreck, or other casualty, or from theft” and
inserts “a disaster declared by the President under section 401 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act’’ for all losses incurred in taxable years beginning after
December 31, 2017.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
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4. Increase percentage limit for charitable contributions of cash to public charities
Current Law: In general, contributions to charitable organizations may be deducted up to 50
percent of adjusted gross income. Contributions to certain private foundations, veterans
organizations, fraternal societies, and cemetery organizations are limited to 30 percent of
adjusted gross income. The 50-percent limitation applies to public charities and certain private
foundations.
In the Mark: The 50-percent limitation for cash contributions to public charities and certain
private foundations is increased to 60 percent. The provision would retain the 5-year carryover
period to the extent that the contribution amount exceeds 60 percent of the donor’s AGI.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
5. Repeal of the overall limitation on itemized deductions
Current Law: Under current law, certain higher-income taxpayers who itemize their deductions
are subject to a limitation on such deductions, commonly known as the “Pease limitation.” For
taxpayers who exceed the threshold, the otherwise allowable amount of itemized deductions is
reduced by 3 percent of the amount of the taxpayers’ adjusted gross income exceeding the
threshold. The total reduction, however, cannot be greater than 80 percent of all itemized
deductions, and certain itemized deductions are exempt from the Pease limitation.
In the Mark: This provision repeals the “Pease limitation” on itemized deductions for taxable
years beginning after 2017.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
6. Repeal of deduction for tax preparation expenses
Current Law: Taxpayers are allowed under current law to deduct expenses paid or incurred in
connection with the determination, collection or refund of any tax.
In the Mark: This provision repeals this deduction for tax years beginning after 2017.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
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7. Repeal of miscellaneous itemized deductions subject to the two-percent floor
Current Law: Individuals may claim itemized deductions for various expenses. Some of these
itemized deductions, referred to as miscellaneous itemized deductions, are not deductible unless
they exceed, in the aggregate, two percent of the taxpayer’s adjusted gross income.
In the Mark: The provision repeals all miscellaneous itemized deductions that are subject to the
two-percent floor.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: See note below.
Note: According to estimates by the Joint Committee on Taxation, the provisions, as modified,
repealing the itemized deductions for taxes not paid or accrued in a trade or business, interest on
home equity debt, non-disaster casualty losses, tax preparation expenses, and certain
miscellaneous expenses, as well as the provision to increase the percentage limit for charitable
contributions of cash to public charities would increase revenues by $977.7 billion over 10 years.
8. Modification of exclusion of gain from sale of principal residence
Current Law: Currently, a taxpayer may exclude from gross income up to $250,000 of gain
($500,000 in the case of married taxpayers filing jointly) from the sale or exchange of a principal
residence. The taxpayer (or spouse) must have owned and occupied the residence for at least two
of the previous five years.
In the Mark: This provision changes the ownership qualification time for the exclusion,
requiring the taxpayer (or spouse) to have owned and occupied the residence for at least five of
the previous eight years. A taxpayer who fails to meet these requirements by reason of a change of
place of employment, health, or, to the extent provided under regulations, unforeseen circumstances,
is able to exclude an amount equal to a percent of the $250,000 ($500,000 if married filing a joint
return) that is equal to the fraction of the five years that the ownership and use requirements are met.
Adopted in the Modified Mark: This provision, under modification, sunsets on December 31,
2025.
JCT Estimate: This provision, as modified, would increase revenues by $0.8 billion over 10
years.
9. Repeal of exclusion for qualified bicycle commuting reimbursement
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Current Law: Current law allows an employee to exclude up to $20 per month in qualified
bicycle commuting reimbursements. Qualified reimbursements are any amount received from an
employer during a 15-month period beginning with the first day of the calendar year as payment
for reasonable expenses during a calendar year.
In the Mark: The provision repeals the exclusion from gross income and wages for qualified
bicycle commuting reimbursements.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: This provision, as modified, would increase revenues by less than $50 million
over 10 years.
10. Repeal of exclusion for qualified moving expense reimbursement
Current Law: Qualified moving expense reimbursements are excluded from an employee’s
gross income, and are defined as any amount received (directly or indirectly) from an employer
as payment for (or reimbursement of) expenses which would be deductible as moving expenses
under section 217 if directly paid or incurred by the employee. However, qualified moving
expense reimbursements do not include amounts actually deducted by the individual. Amounts
excludible from gross income for income tax purposes as qualified moving expense
reimbursements are also excluded from wages for employment tax purposes.
In the Mark: This provision repeals the exclusion for qualified moving expense reimbursements
for tax years beginning after 2017.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: This provision, as modified, would increase revenues by $4.8 billion over 10
years.

11. Repeal of deduction for moving expenses
Current Law: Taxpayers may currently claim a deduction for moving expenses incurred in
connection with starting a new job. The new workplace must be at least 50 miles farther from a
taxpayer’s former residence than the former place of work.
In the Mark: This provision repeals the deduction for moving expenses for tax years beginning
after 2017, retaining it only for members of the Armed Forces.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
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JCT Estimate: This provision, as modified, would increase revenues by $7.6 billion over 10
years.
12. Modification to the limitation on wagering losses
Current Law: Under current law, taxpayers can claim a deduction for wagering losses to the
extent of wagering winnings. Other deductions connected to wagering may also be claimed
regardless of wagering winnings.
In the Mark: Effective for tax years beginning after 2017, this provision modifies current law
to require that all deductions for expenses incurred in relation to wagering be limited to the
extent of wagering winnings.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: This provision, as modified, would increase revenues by $100 million over 10
years.

E.

Increase in Estate and Gift Tax Exemption

Current Law: Current law generally subjects property in an estate to a top estate tax rate of 40
percent prior to transfer to the estate’s beneficiaries. Property transferred during the life of the
donor is subject to a top gift tax rate of 40 percent, with an exclusion for the first $14,000 per
year, per donee. Property transferred beyond a single generation is subject to a top generationskipping tax rate of 40 percent. All three taxes include an exemption that is adjusted annually for
inflation. For 2017, the exemption amount is $5.49 million. Any unused exemption amount
passes to a donor’s surviving spouse and the combined exemption amount for a married couple is
$10.98 million for 2017.
In the Mark: This provision roughly doubles the basic exemption amount for estate, gift, and
generation-skipping transfer taxes, beginning for tax years after 2017 (approximately $11 million
for individuals, $22 million for couples).
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: This provision, as modified, would reduce revenues by $83 billion over 10
years.

F.

Repeal of Alternative Minimum Tax for Individuals
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Current Law: Current law requires individuals to compute their income for purposes of both
the regular income tax and the alternative minimum tax (AMT), and their tax liability is equal to
the greater of the two. The AMT has a 26% bracket and a 28% bracket with an exemption
amount that phases out at various income ranges.
In the Mark: This provision repeals the individual AMT for tax years beginning after 2017.
The provision also allows any AMT credit carryforwards to offset the taxpayer’s regular tax
liability for any taxable year. In addition, the AMT credit is refundable for any taxable year
beginning after 2018 and before 2023 in an amount equal to 50% (100% in the case of taxable
years beginning in 2022) of the excess of the minimum tax credit for the taxable year over the
amount of the credit allowable for the year against regular tax liability.
Adopted in the Modified Mark: This provision, under the modification, sunsets on December
31, 2025.
JCT Estimate: The provision, as modified, decreases revenues by $769.1 billion over 10 years.

G. Reduce ACA Individual Shared Responsibility Payment to
Zero
Current Law: Under the Patient Protection and Affordable Care Act (also called the Affordable
Care Act, or “ACA”), individuals must be covered by a health plan that provides at least
minimum essential coverage or be subject to a tax (also referred to as a penalty) for failure to
maintain the coverage (commonly referred to as the “individual mandate”). Minimum essential
coverage includes government-sponsored programs, eligible employer-sponsored plans, plans in
the individual market, grandfathered group health plans and grandfathered health insurance
coverage, and other coverage as recognized by the Secretary of Health and Human Services in
coordination with the Secretary of the Treasury. The tax is imposed for any month that an
individual does not have minimum essential coverage unless the individual qualifies for an
exemption for the month as described below.
Adopted in the Modified Mark: The modification reduces the amount of the individual shared
responsibility payment enacted as part of the ACA to zero. The provision is effective with
respect to health coverage status for months beginning after December 31, 2018.
JCT Estimate: This provision increases revenues by $318.4 billion over 10 years.

H. Other Provisions
1. Allow for increased contributions to ABLE accounts; allow saver’s credit for ABLE
contributions
Current Law: ABLE Accounts (Code section 529A) are designed to provide individuals with
disabilities and their families the ability to fund a tax preferred savings account to pay for
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“qualified” disability related expenses. Contributions may be made by the person with a
disability (the “designated beneficiary”), parents, family members or others. The annual
limitation on contributions is an amount up to the annual gift-tax exemption; $14,000 in 2017.
Adopted in the Modified Mark: The contribution limitation to ABLE accounts is increased
with respect to contributions made by the designated beneficiary of the ABLE account. Under
the proposal, after the overall limitation on contributions is reached, an ABLE account’s
designated beneficiary may contribute an additional amount, up to the lesser of (a) the Federal
poverty line for a one-person household; or (b) the individual’s compensation for the taxable
year. A designated beneficiary also is allowed to claim the saver’s credit for contributions made
to his or her ABLE account.
The proposal sunsets after December 31, 2025.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.
2. Rollovers from qualified tuition programs to qualified ABLE programs
Current Law: Funds in a section 529 college savings account may only be used for qualified
higher education expenses. If funds are withdrawn from the account for other purposes, each
withdrawal is treated as containing a pro-rata portion of earnings and principal. The earnings
portion of a nonqualified withdrawal is taxable as ordinary income. In addition, a 10% additional
tax applies to the earnings portion of the withdrawal, unless an exception applies. An exception
exists in the case of the disability of the beneficiary, but only from the 10% additional tax.
Adopted in the Modified Mark: The provision allows for amounts from 529 accounts to be
rolled over to an ABLE account without penalty, provided that the ABLE account is owned by
the designated beneficiary of that 529 account, or a member of such designated beneficiary's
family. Such rolled-over amounts count towards the overall limitation on amounts that can be
contributed to an ABLE account within a taxable year. Any amount rolled over that is in excess
of this limitation shall be includible in the gross income of the distributee.
The proposal sunsets after December 31, 2025.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.
3. Extend time limit for contesting IRS levy
Current Law: Current law provides that the IRS is authorized to return property that has been
wrongfully levied upon. In general, monetary proceeds from the sale of levied property may be
returned within nine months of the date of the levy.
Adopted in Modified Mark: The Chairman’s modification extends from nine months to two
years the period for returning the monetary proceeds from the sale of property that has been
wrongfully levied upon. The proposal also extends from nine months to two years the period for
bringing a civil action for wrongful levy. This provision is effective with respect to: (1) levies
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made after the date of enactment; and (2) levies made on or before the date of enactment
provided that the nine-month period has not expired as of the date of enactment. The provision
sunsets after December 31, 2025.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.
4. Individuals held harmless on improper levy on retirement plans
Current Law: Current law provides rules under which the IRS returns amounts subject to an
incorrect levy. However, current law does not provide special rules to allow an individual to
recontribute to an IRA or employer-sponsored plan an amount withdrawn pursuant to a levy and
later returned to the individual by the IRS, or interest thereon. Thus, if an individual wishes to
contribute such returned amounts to an IRA or employer-sponsored plan, the contribution is
subject to the normally applicable rules, including limits on contributions and the time for
making a rollover.
Adopted in Modified Mark: Under the Chairman’s modification, if an amount withdrawn from
an IRA (“original IRA”) or employer sponsored plan pursuant to a levy is returned to an
individual by the IRS, the individual may contribute the amount returned, and any interest
thereon, either to the original IRA or to the employer-sponsored plan, if permissible, or to a
different IRA to which a rollover from the original IRA or employer-sponsored plan would be
permitted. The contribution is allowed without regard to the normally applicable limits on IRA
contributions and rollovers. This provision is effective for levied amounts, and interest thereon,
returned to individuals after December 31, 2017. The provision sunsets after December 31,
2025.
JCT Estimate: This provision has a negligible revenue effect.
5. Treatment of certain individuals performing services in the Sinai Peninsula of Egypt.
Current Law: Members of the Armed Forces serving in a combat zone are afforded a number
of tax benefits.
Adopted in the Modified Mark: This proposal grants combat zone tax benefits to certain
individuals performing services in the Sinai Peninsula of Egypt, if as of the date of enactment of
the proposal any member of the Armed Forces of the United States is entitled to special pay
under section 310 of title 37, United States Code (relating to special pay; duty subject to hostile
fire or imminent danger), for services performed in such location. This benefit lasts only during
the period such entitlement is in effect. The proposal is generally effective beginning June 9,
2015. The portion of the proposal related to wage withholding applies to remuneration paid after
the date of enactment.
JCT Estimate: This provision is estimated to decrease revenues by less than $50 million over 10
years.
6. Modifications to user fee requirements for installment agreements
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Current Law: Current law authorizes the IRS to enter into written agreements with any taxpayer
under which the taxpayer agrees to pay taxes owed, as well as interest and penalties, in
installments over an agreed schedule, if the IRS determines that doing so will facilitate collection
of the amounts owed. Taxpayers can request an installment agreement by filing Form 9465,
Installment Agreement Request. If the request for an installment agreement is approved by the
IRS, the IRS charges a user fee.
Adopted in Modified Mark: The Chairman’s modification generally prohibits increases in the
amount of user fees charged by the IRS for installment agreements. For low-income taxpayers
(those whose income falls below 250 percent of the Federal poverty guidelines), it alleviates the
user fee requirement in two ways. First, it waives the user fee if the low-income taxpayer enters
into an installment agreement under which the taxpayer agrees to make automated installment
payments through a debit account. Second, it provides that low-income taxpayers who are unable
to agree to make payments electronically remain subject to the required user fee, but the fee is
reimbursed upon completion of the installment agreement. This provision applies to agreements
entered into on or after the date that is 60 days after the date of enactment. The provision
sunsets after December 31, 2025.
JCT Estimate: This provision would increase revenues by less than $50 million over 10 years.
7. Extend the limitations period with respect to excluding amounts received by wrongfully
incarcerated individuals
Current Law: As of December 18, 2015, current law provides that, with respect to any
wrongfully incarcerated individual, gross income does not include any civil damages, restitution,
or other monetary award (including compensatory or statutory damages and restitution imposed
in a criminal matter) relating to the incarceration of that individual for the covered offense for
which that individual was convicted. Current law contains a special rule allowing individuals to
make a claim for credit or refund of any overpayment of tax resulting from the exclusion, even if
such claim would be disallowed, if the claim for credit or refund is filed before the close of the
one-year period beginning on December 18, 2015.
Adopted in Modified Mark: The Chairman’s modification would extend the waiver on the
statute of limitations with respect to filing a claim for a credit or refund of an overpayment of tax
resulting from the exclusion described above for an additional year. Thus, under this provision,
such claim for credit or refund must be filed before December 18, 2017. The provision is
effective on the date of enactment.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.
8. Treatment of student loans discharged on account of death or disability
Current Law: Current law provides that gross income generally includes the discharge of
indebtedness of the taxpayer. Under an exception to this general rule, gross income does not
include any amount from the forgiveness (in whole or in part) of certain student loans, provided
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that the forgiveness is contingent on the student’s working for a certain period of time in certain
professions for any of a broad class of employers
Adopted in Modified Mark: The Chairman’s modification modifies the exclusion of student
loan discharges from gross income, by including within the exclusion certain discharges on
account of death or total and permanent disability of the student. This provision applies to
discharges of loans after December 31, 2017. The provision sunsets after December 31, 2025.
JCT Estimate: This provision would reduce revenues by $100 million over 10 years.
9. Double the deduction for educator expenses
Current Law: Under current law, in general, business expenses incurred by an employee are
deductible, but only as an itemized deduction and only to the extent the expenses exceed two
percent of adjusted gross income. However, in the case of certain employees and certain
expenses, a deduction may be taken in determining adjusted gross income (referred to as an
“above-the-line” deduction), including certain expenses of eligible educators. For 2017, an
eligible educator may take an “above-the-line” deduction for certain expenses not to exceed
$250.
Adopted in Modified Mark: The Chairman’s modification increases the limit for the deduction
of certain expenses of eligible educators to $500, for tax years beginning after December 31,
2017. The provision sunsets after December 31, 2025.
JCT Estimate: This provision would reduce revenues by $1.5 billion over 10 years.
10. Simplified filing requirements for individuals over 65 years of age
Current Law: Current law provides that persons required to file tax returns do so in the form
prescribed by the Secretary of the Treasury in regulations. The standard form available for
individuals subject to income tax are in the series of form known as Form 1040, and include two
simplified versions, the Form 1040A and the Form 1040EZ.
Adopted in Modified Mark: The Chairman’s modification requires that the IRS publish a
simplified income tax return form designated a Form 1040SR, for use by persons who are age 65
or older by the close of the taxable year. The form is to be as similar as possible to the Form
1040EZ. The use of Form 1040SR is not to be restricted based on the amount of taxable income
to be shown on the return, or the fact that the income to be reported for the taxable year includes
social security benefits, distributions from qualified retirement plans, annuities or other such
deferred payment arrangements, interest and dividends, or capital gains and losses taken into
account in determining adjusted net capital gain. This provision is effective for taxable years
beginning after December 31, 2018. The provision sunsets after December 31, 2025.
JCT Estimate: This provision has no revenue effect.
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11. Sense of the Senate to improve customer service and protections for taxpayers by
reinstating appropriate IRS funding levels
Adopted in Modified Mark: The Chairman’s modification expresses the sense of the Senate
that politically motivated budget cuts are counterproductive to deficit reduction, diminish the
IRS’s ability to adequately serve taxpayers and protect taxpayer information, and reduce the
IRS’s ability to enforce the law. The provision sunsets after December 31, 2025.
JCT Estimate: This provision has no revenue effect.
12. Return preparation programs for low-income taxpayers
Current Law: Under current law, in 2017, Congress appropriated approximately $2.157 billion
to the IRS for taxpayer services, of which not less than $15 million is to be made available for a
Community Volunteer Income Tax Assistance (“VITA”) matching grants program for tax return
preparation assistance. VITA is a program created by the IRS in 1969 which utilizes volunteers
to provide tax return preparation and filing service assistance to certain low-income taxpayers
and members of underserved populations.
Adopted in Modified Mark: The Chairman’s modification codifies the VITA program and
provides that Treasury, unless otherwise provided by specific appropriation, may allocate from
otherwise appropriated funds up to $30 million per year in matching grants to qualified entities
for the development, expansion, or continuation of qualified tax return preparation programs
assisting low-income taxpayers and members of underserved populations. The provision sunsets
after December 31, 2025.
JCT Estimate: This provision has no revenue effect.
13. Codify and permanently extend the Free File program
Adopted in the Manager’s Amendment: The amendment codifies and permanently extends
the Free File Program, first created by negotiated public rulemaking in 2002. The provision
sunsets after December 31, 2025.
JCT Estimate: This provision has no revenue effect.
14. Allow 529 contributions for the in utero
Current Law: Current law provides specified income tax and transfer tax rules for the treatment
of accounts and contracts established under qualified tuition programs. In the case of a program
established and maintained by a State or agency or instrumentality thereof, a qualified tuition
program also includes a program under which a person may make contributions to an account
that is established for the purpose of satisfying the qualified higher education expenses of the
designated beneficiary of the account, provided it satisfies certain specified requirements (a
“savings account program”). Under both types of qualified tuition programs, a contributor
establishes an account for the benefit of a particular designated beneficiary to provide for that
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beneficiary’s higher education expenses. In general, prepaid tuition contracts and tuition savings
accounts established under a qualified tuition program involve prepayments or contributions
made by one or more individuals for the benefit of a designated beneficiary.
In the Mark: The provision provides that an unborn child may be treated as a designated
beneficiary or an individual under section 529 plans. An unborn child means a child in utero. A
child in utero means a member of the species homo sapiens, at any stage of development, who is
carried in the womb.
Adopted in the Modified Mark: This provision sunsets on December 31, 2025.
JCT Estimate: This provision, as modified, would decrease revenues by $100 million over 10
years.
15. Mississippi River Delta flooding relief
Current Law: Current law provides that distributions from eligible retirement plans generally
are included in income for the year distributed. In addition, unless an exception applies, a
distribution from an eligible retirement plan received before age 59½ is subject to a 10-percent
additional tax (referred to as the “early withdrawal tax”) on the amount includible in income.
Also under current law, a taxpayer may generally claim a deduction for any loss sustained during
the taxable year and not compensated by insurance or otherwise. For individual taxpayers,
deductible losses must be incurred in a trade or business or other profit-seeking activity or
consist of property losses arising from fire, storm, shipwreck, or other casualty, or from theft.
Personal casualty or theft losses are deductible only if they exceed $100 per casualty or theft. In
addition, aggregate net casualty and theft losses are deductible only to the extent they exceed 10percent of an individual taxpayer’s adjusted gross income.
Adopted in Modified Mark: The Chairman’s modification provides tax relief relating to the
Presidential declared “Mississippi River Delta flood disaster area,” by reason of severe storms
and flooding occurring in Louisiana during August of 2016. That tax relief includes an
exception to the 10-percent early withdrawal tax in the case of a qualified Mississippi River
Delta flooding distribution from an eligible retirement plan. The tax relief also includes
modification of rules related to casualty losses, whereby personal casualty losses arising in the
Mississippi River Delta flood disaster area on or after August 11, 2016 are deductible without
regard to whether aggregate net losses exceed 10-percent of a taxpayer’s adjusted gross income,
although in order to be deductible the losses must exceed $500 per casualty. Additionally, these
losses may be claimed in addition to the standard deduction. This provision is effective on the
date of enactment. The provision sunsets December 31, 2025.
Adopted in the Manager’s Amendment: The amendment modifies the Chairman’s
modification to the Chairman’s mark by adding to the definition of the Presidential declared
“Mississippi River Delta flood disaster area” an area with respect to which a major disaster was
declared by reason of severe storms and flooding occurring in Louisiana, Texas, and Mississippi
during March of 2016. The amendment also provides that a qualified Mississippi River Delta
flooding distribution is a distribution from an eligible retirement plan made on or after March 1,
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2016, and before January 1, 2018, to an individual whose principal place of abode on March 1,
2016, was located in the Mississippi River Delta disaster area and who has sustained an
economic loss by reason of the severe storms and flooding giving rise to the Presidential disaster
declarations. Finally, the amendment provides that in in the case of a personal casualty loss
which arose in the Mississippi River Delta flood disaster area on or after March 1, 2016, where
such loss was attributable to the severe storms and flooding giving rise to the Presidential
declarations, such losses are deductible without regard to whether aggregate net losses exceed
ten percent of a taxpayer’s adjusted gross income, although in order to be deductible the losses
must exceed $500 per casualty. Additionally, such losses may be claimed in addition to the
standard deduction. The provision sunsets December 31, 2025.
JCT Estimate: This provision, as modified and amended, would reduce revenues by $500
million over 10 years.
16. Unify the tax treatment of whistleblower awards
Current Law: Current law provides an above-the-line deduction for attorney fees and court
costs paid by, or on behalf of, a whistleblower in connection with any action involving a claim
under the IRS Whistleblower program.
Adopted in the Manager’s Amendment: The amendment provides an above-the-line deduction
for attorney fees and courts costs paid by, or on behalf of, a taxpayer in connection with any
action involving a claim under State False Claims Acts, the SEC whistleblower program, and the
Commodity Futures Trading Commission whistleblower program. The provision sunsets
December 31, 2025.
JCT Estimate: This provision would reduce revenues by $100 million over 10 years.
17. Clarification of IRS whistleblower awards
Current Law: Current law provides that, if the IRS institutes an administrative or judicial action
against a taxpayer and collects proceeds as a result of information provided by a whistleblower,
the whistleblower will be monetarily rewarded with a portion of the collected proceeds.
Adopted in the Manager’s Amendment: The amendment modifies the definition of collected
proceeds eligible for awards to include: (1) penalties, interest, additions to tax, and additional
amounts, and (2) any proceeds under enforcement programs that the Treasury has delegated to
the IRS the authority to administer, enforce, or investigate, including criminal fines and civil
forfeitures, and violations of reporting requirements. This definition would also be used to
determine eligibility for the enhanced reward program under which proceeds and additional
amounts in dispute exceed $2,000,000. Collected proceeds amounts would be determined
without regard to whether such proceeds are available to the IRS.
JCT Estimate: This provision would reduce revenues by $100 million over 10 years.
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II – BUSINESS TAX REFORM
A.

Tax Rates

1. Reduction in corporate tax rate
Current Law: There is a graduated rate structure imposed on the taxable income of
corporations of 15 percent, 25 percent, 34 percent, and 35 percent. Two additional surtaxes can
apply, the first of which eliminates the benefits of the 15 percent and 25 percent rates for taxable
income between $100,000 and $335,000. The second surtax eliminates the benefit of the 34
percent rate for taxable income between $15 million and $18,333,333. Certain personal service
corporations pay the 35 percent tax rate on all taxable income.
In the Mark: This provision eliminates the graduated corporate rate structure and replaces it
with a single corporate tax rate of 20 percent, effective January 1, 2019.
JCT Estimate: This provision would decrease revenues by $1.3292 trillion over 10 years.
2. Reduction of dividends-received-deduction percentages
Current Law: Under current law, corporations that receive dividends from other corporations
are entitled to a deduction for dividends received. Affiliated firms (firms with a common parent
owning 80 percent of the stock) are allowed a 100-percent dividends received deduction. If the
corporation owns at least 20 percent of the stock of another corporation, an 80-percent dividends
received deduction is allowed. Otherwise a 70-percent deduction is allowed. There is also a
limit on the deduction of dividends when portfolio stock is debt financed that disallows the share
that is debt financed. Portfolio stock is stock in a firm that is less than 50-percent owned.
In the Mark: This provision would reduce the 80-percent dividends received deduction to 65
percent and the 70-percent dividends received deduction to 50 percent.
JCT Estimate: This provision would increase revenues by $5.1 billion over 10 years.
3. Zero-percent dividends paid deduction and reporting penalty
Current law: Current law does not provide a deduction for dividends paid by a corporation to
its shareholders.
Adopted in the Managers Amendment: The provision permits corporations to deduct 0
percent of dividends in computing taxable income subject to tax under section 11. The
amendment adds a new requirement for corporate taxpayers that pay dividends to shareholders.
Such taxpayers are required to report the total amount of dividends paid during the taxable year
and the first 2½ months of the succeeding year. The provision would be effective for taxable
years beginning after December 31, 2018.
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In the case of any failure to make the return required under this section containing the
information required by such section on the date prescribed thereof (determined with regard to
any extension of time for filing), there shall be paid (on notice and demand by the Secretary and
in the same manner as tax) by the person failing to file such return, an amount equal to $1,000
for each day during which such failure continues, but the total amount imposed under this
subsection with respect to any return shall not exceed $250,000.
JCT Estimate: This provision would have negligible revenue effect.

B. Repeal of Alternative Minimum Tax for Corporations
Current Law: Under current law, the corporate Alternative Minimum Tax (AMT) is 20 percent,
with an exemption amount of up to $40,000. Corporations with average gross receipts of less
than $7.5 million for the preceding three tax years are exempt from the AMT. The exemption
amount phases out starting at $150,000 of alternative minimum taxable income.
In the Mark: This provision repeals the corporate AMT. If there is currently a carryforward
AMT credit available, the taxpayer would be able to claim a refund of 50 percent of the
remaining credits in tax years beginning in 2019, 2020, and 2021. Taxpayers would be able to
claim a refund of all remaining credits in the tax year beginning in 2022.
JCT Estimate: This provision would reduce revenues by $40.3 billion over 10 years.

C.

Small Business Reforms

1. Modification of rules for expensing depreciable business assets
Current Law: Current law generally requires taxpayers to capitalize the cost of property used
in a trade or business or held for the production of income and recover such cost over time
through annual deductions for depreciation or amortization. Section 179 allows taxpayers to
expense up to $500,000 in qualified property costs placed in service during the taxable year.
That amount is reduced by the amount by which the costs of the qualified properties exceeds
$2,000,000. Both the $500,000 and $2,000,000 amounts are indexed for inflation.
In the Mark: This provision increases the maximum expensing under Section 179 to $1,000,000
and increases the phase-out threshold amount to $2,500,000 (both amounts are indexed for
inflation).
JCT Estimate: This provision would decrease revenues by $24 billion over 10 years.
2. Modifications of gross receipts test for use of cash method of accounting by corporations
and partnerships
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Current Law: The cash method of accounting generally allows a business to recognize income
and deduct expenses when the cash is received or paid, rather than having to accrue income and
expenses. Under current law, C corporations and partnerships with a C corporation partner may
only use the cash method if they have average annual gross receipts of $5 million or less during
the preceding three years. Businesses structured or conducted as sole proprietorships,
partnerships (with non-C corporation partners), LLCs, and S corporations generally may use the
cash method regardless of the amount of their gross receipts. Farm corporations and farm
partnerships with a corporate partner may only use the cash method if their gross receipts do not
exceed $1 million in any year. An exception allows certain family farm corporations to use the
cash method if their gross receipts do not exceed $25 million.
In the Mark: The provision would increase to $15 million the threshold for small corporations
and partnerships with a corporate partner to qualify for the cash method of accounting. The
provision also would increase the general farm corporation limit to $15 million, but not reduce
the limit for family farm corporations.
JCT Estimate: See note below.
3. Clarification of inventory accounting rules for small businesses
Current Law: Under current law, businesses that are required to use an inventory method also
must use the accrual method of accounting for tax purposes (except for certain small businesses
with average gross receipts of not more than $1 million).
In the Mark: The provision exempts certain taxpayers from the requirement to keep inventories.
Specifically, taxpayers that meet the $15 million gross receipts test as described above are not
required to account for inventories under section 471, but rather may use a method of accounting
for inventories that either (1) treats inventories as non-incidental materials and supplies, or (2)
conforms to the taxpayer’s financial accounting treatment of inventories.
JCT Estimate: See note below.
4. Modification of rules for uniform capitalization of certain expenses
Current Law: The uniform capitalization (UNICAP) rules generally require a business to
capitalize the direct and indirect costs associated with inventory and recover such costs when the
inventory is sold, rather than when the costs are incurred. Under current law, a business with
average annual gross receipts of $10 million or less in the preceding three years is not subject to
the UNICAP rules for personal property acquired for resale. The exemption does not apply to
real property (e.g., buildings) or personal property that is manufactured by the business.
In the Mark: The provision would provide a comprehensive exemption from the UNICAP rules
for businesses meeting the $15 million threshold proposed for the cash method of accounting
described above. The provision also would expand the exemption to apply to real or personal
property acquired for resale or manufactured by the business, provided it meets the $15 million
threshold.
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JCT Estimate: See note below.
5. Increase in gross receipts test for construction contract exception to percentage of
completion method
Current Law: Under current law, construction companies with average annual gross receipts of
$10 million or less in the preceding three years are permitted to deduct costs associated with
construction when they are paid and recognize income when the building is completed. Other
businesses generally are required to account for longer-term contracts under the percentage-ofcompletion method, which allows for deductions and income recognition each year based on the
percentage of the contract completed.
In the Mark: The provision would increase the threshold to $15 million for the completedcontract method, which is used primarily to account for small construction contracts.
JCT Estimate: See note below.
Note: According to estimates by the Joint Committee on Taxation, the reforms to accounting
rules for small businesses listed as Numbers 2-5 above would reduce revenues by a total of
$27.6 billion over 10 years.

D.

Cost Recovery, etc.

1. Limitation on deduction for interest
Current Law: Under current law, section 163(j) limits the ability of a corporation to deduct
disqualified interest paid or accrued in a taxable year if two threshold tests are met: (1) the
corporation’s debt-to-equity ratio exceeds 1.5 to 1.0 (the safe harbor ratio); and (2) the
corporation’s net interest expense exceeds 50 percent of its adjusted taxable income. Generally,
adjusted taxable income is the corporation’s taxable income computed without regard to
deductions for net interest expense, net operating losses, domestic production activities under
section 199, depreciation, amortization, and depletion. Interest amounts disallowed under these
rules can be carried forward indefinitely. In addition, any excess limitation (i.e., the excess, if
any, of 50 percent of the adjusted taxable income of the corporation over the corporation’s net
interest expense) can be carried forward three years.
In the Mark: Under the provision, every business, regardless of its form, would be subject to a
disallowance of deduction for net interest expense in excess of 30 percent of the business’
adjusted taxable income. The net interest expense disallowance would be determined at the tax
filer level; however, a special rule applies to pass-through entitles, which requires the
determination to be made at the entity level – for example, at the partnership level instead of the
partner level.
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Adjusted taxable income is a business’ taxable income computed without regard to business
interest expense, business interest income, the 17.4-percent deduction for certain pass-through
income, net operating losses, and other adjustments as provided by the Secretary of Treasury.
Any interest amounts disallowed under the provision would be carried forward to future taxable
years.
The provision would provide an exemption from these rules for businesses with average annual
gross receipts under $15 million during the three preceding years, indexed for inflation. The
provision would not apply to certain regulated public utilities. Additionally, electing realproperty trades or businesses may elect out provided they use the alternative depreciation system
to depreciate applicable real property used in the trade or business.
Adopted in the Modified Mark: The Chairman’s modification revises the limitation on the
deduction of business interest to allow a farming business (as defined in section 263A(e)(4)) to
elect not to be subject to the limitation. The Chairman’s modification requires a farming
business electing not to be subject to the limitation to use the alternative depreciation system to
depreciate any property used in the farming business with a recovery period of ten years or more.
Adopted in the Managers Amendment: The provision, which does not apply to certain
regulated public utilities, also would not apply to certain electric cooperatives.
JCT Estimate: This provision, as modified and amended, would increase revenues by $308.1
billion over 10 years.

2. Temporary 100-percent expensing for certain business assets
Current Law: Current law generally requires taxpayers to capitalize the cost of property used
in a trade or business or held for the production of income and recover such cost over time
through annual deductions for depreciation or amortization. Currently, taxpayers may take
additional depreciation in the year in which certain qualified property is placed in service
through 2019 (with an additional year for property with a longer production period).
In the Mark: This provision allows taxpayers to immediately expense 100 percent of the cost of
qualified property acquired and placed into service after September 27, 2017, and before the end
of 2022 (with an additional year for property with a longer production period). The provision
also excludes from the definition of qualified property certain public utility property.
Adopted in the Modified Mark: The Chairman’s modification expands the definition of
qualified property eligible for the additional first-year depreciation allowance to include
qualified film, television and live theatrical productions, effective for productions placed in
service after September 27, 2017, and before January 1, 2023. For this purpose, a production is
considered placed in service at the time of initial release, broadcast, or live staged performance
(i.e., at the time of the first commercial exhibition, broadcast, or live staged performance of a
production to an audience).
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JCT Estimate: This provision, as modified, would reduce revenues by $63 billion over 10
years.

3. Modifications to depreciation limitations on luxury automobiles and personal use
property
Current Law: Section 280F(a) limits the annual cost recovery deduction with respect to certain
passenger automobiles. This limitation is commonly referred to as the “luxury automobile
depreciation limitation.” For passenger automobiles placed in service in 2017, and for which the
additional first-year depreciation deduction under section 168(k) is not claimed, the maximum
amount of allowable depreciation deduction is $3,160 for the year in which the vehicle is placed
in service, $5,100 for the second year, $3,050 for the third year, and $1,875 for the fourth and
later years in the recovery period. This limitation is indexed for inflation and applies to the
aggregate deduction provided under present law for depreciation and section 179 expensing.
Hence, passenger automobiles subject to section 280F are eligible for section 179 expensing only
to the extent of the applicable limits contained in section 280F. For passenger automobiles
eligible for the additional first-year depreciation allowance in 2017, the first-year limitation is
increased by an additional $8,000.
In the case of certain listed property, special rules apply. Listed property generally is defined as
(1) any passenger automobile; (2) any other property used as a means of transportation; (3) any
property of a type generally used for purposes of entertainment, recreation, or amusement; (4)
any computer or peripheral equipment; and (5) any other property of a type specified in Treasury
regulations.
In the Mark: The provision increases the depreciation limitations under section 280F that apply
to listed property. For passenger automobiles placed in service after December 31, 2017, and for
which the additional first-year depreciation deduction under section 168(k) is not claimed, the
maximum amount of allowable depreciation is $10,000 for the year in which the vehicle is
placed in service, $16,000 for the second year, $9,600 for the third year, and $5,760 for the
fourth and later years in the recovery period. The limitations are indexed for inflation for
passenger automobiles placed in service after 2018.
The provision removes computer or peripheral equipment from the definition of listed property.
Such property is therefore not subject to the heightened substantiation requirements that apply to
listed property.
JCT Estimate: Reflected in estimate of bonus depreciation above.
4. Modifications of treatment of certain farm property
Current Law: Property used in a farming business is assigned various cost recovery periods in
the same manner as other business property. For example, depreciable assets used in agriculture
activities that are assigned a recovery period of 7 years include machinery and equipment, grain
bins, and fences (but no other land improvements), that are used in the production of crops or
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plants, vines, and trees; livestock; the operation of farm dairies, nurseries, greenhouses, sod
farms, mushrooms cellars, cranberry bogs, apiaries, and fur farms; and the performance of
agriculture, animal husbandry, and horticultural services. Cotton ginning assets are also assigned
a recovery period of 7 years, while land improvements such as drainage facilities, paved lots, and
water wells are assigned a recovery period of 15 years. A 5-year recovery period was assigned to
new farm machinery or equipment (other than any grain bin, cotton ginning asset, fence, or other
land improvement) which was used in a farming business, the original use of which commenced
with the taxpayer after December 31, 2008, and which was placed in service before January 1,
2010.
Any property (other than nonresidential real property, residential rental property, and trees or
vines bearing fruits or nuts) used in a farming business is subject to the 150-percent declining
balance method.
Under a special accounting rule, certain taxpayers engaged in the business of farming who elect
to deduct preproductive period expenditures are required to depreciate all farming assets using
the alternative depreciation system (i.e., using longer recovery periods and the straight line
method).
In the Mark: The provision would restore the provision, which expired at the end of 2009, that
permitted farmers and ranchers to depreciate most farm machinery and equipment over five
years rather than seven years. The provision also would repeal the rule under current law that
requires property used in a farm business to be depreciated more slowly than in other industries.
JCT Estimate: This provision would reduce revenue by $1.1 billion over 10 years.

5. Modification of net operating loss deduction
Current Law: Under current law, taxpayers can carry a net operating loss (NOL) deduction
back two years and forward 20 years in offsetting taxable income. Additionally, a special fiveyear carryback applies to farming NOLs.
In the Mark: This provision eliminates the carryback option, but allows for indefinite
carryforward of NOLs. The provision includes an exception for farming NOLs, which are
permitted a 2-year carryback. The provision limits the NOL deduction to 90 percent of taxable
income (determined without regard to the deduction).
Adopted in the Modified Mark: The Chairman’s modification limits the NOL deduction to 80
percent of taxable income (determined without regard to the deduction) in taxable years
beginning after December 31, 2023. The Chairman’s modification preserves present law for
NOLs of property and casualty insurance companies. Under the modification, NOLs of property
and casualty insurance companies may be carried back two years and carried over 20 years to
offset 100 percent of taxable income in such years.
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Adopted in the Manager’s Amendment: The amendment provides that the effective date for
the provision described in the Chairman’s modification to the Chairman’s mark is taxable years
beginning after December 31, 2022.
JCT Estimate: This provision, as modified and amended, would increase revenues by $157.8
billion over 10 years.

6. Like-kind exchanges of real property
Current Law: Gain or loss generally is recognized for Federal income tax purposes on
realization of that gain or loss (for example, through the sale of property giving rise to the gain or
loss). An exception to the recognition of gain or loss is provided if property held for use in a
trade or business or for investment is exchanged for property of a like kind that is to be held in a
trade or business or for investment. Personal property or real property may be the subject of like
kind exchanges.
In the Mark: This provision modifies the current law non-recognition of gains from like-kind
exchanges by limiting its application to real property that is not held primarily for sale.
JCT Estimate: This provision would increase revenues by $30.5 billion over 10 years
7. Applicable recovery period for real property
Current Law: The cost recovery periods for most real property are 39 years for nonresidential
real property and 27.5 years for residential rental property. The straight line depreciation method
and mid-month convention are required for the aforementioned real property.
The recovery period for any addition or improvement to real or personal property begins on the
later of (1) the date on which the addition or improvement is placed in service, or (2) the date on
which the property with respect to which such addition or improvement is made is placed in
service. Any MACRS deduction for an addition or improvement to any property is to be
computed in the same manner as the deduction for the underlying property would be if such
property were placed in service at the same time as such addition or improvement. Thus, for
example, the cost of an improvement to a building that constitutes nonresidential real property is
recovered over 39 years using the straight line method and mid-month convention. Certain
improvements to nonresidential real property are eligible for the additional first-year
depreciation deduction if the other requirements of section 168(k) are met (i.e., improvements
that constitute “qualified improvement property”).
In the Mark: The provision shortens the recovery period for determining the depreciation
deduction with respect to nonresidential real and residential rental property to 25 years. The
provision eliminates the separate definitions of qualified leasehold improvement, qualified
restaurant property, and qualified retail improvement property, and provides a general 10-year
recovery period for qualified improvement property, and a 20-year alternative depreciation
system (ADS) recovery period for such property.
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The provision also requires a real property trade or business electing out of the limitation on the
deduction for interest expense to use ADS to depreciate any of its nonresidential real property,
residential rental property, and qualified improvement property.
Adopted in the Modified Mark: The Chairman’s modification shortens the alternative
depreciation system recovery period for residential rental property from 40 years to 30 years,
effective for property placed in service after December 31, 2017.
JCT Estimate: This provision, as modified, would reduce revenues by $11.1 billion over 10
years.
8. Amortization of research and experimental expenditures
Current Law: Business expenditures associated with the development and creation of an asset
having a useful life extending beyond the current year generally must be capitalized and
depreciated over such useful life. As an exception to this general rule, taxpayers may elect to
deduct currently certain research or experimentation (R&E) expenditures paid or incurred in
connection with a trade or business. Such deductions must be reduced by the amount of the
taxpayer’s research tax credit.
Adopted in the Manager’s Amendment: Under the amendment, amounts defined as specified
research or experimental expenditures are required to be capitalized and amortized ratably over a
five-year period, beginning with the midpoint of the taxable year in which the specified research
or experimental expenditures were paid or incurred. Specified research or experimental
expenditures, which are attributable to research that is conducted outside of the United States, are
required to be capitalized and amortized ratably over a period of 15 years, beginning with the
midpoint of the taxable year in which such expenditures were paid or incurred. Specified
research or experimental expenditures subject to capitalization include expenditures for software
development.
Specified research or experimental expenditures do not include expenditures for land or for
depreciable or depletable property used in connection with the research or experimentation, but
do include the depreciation and depletion allowances of such property. Also excluded are
exploration expenditures incurred for ore or other minerals (including oil and gas).
In the case of retired, abandoned, or disposed property with respect to which specified research
or experimental expenditures are paid or incurred, any remaining basis may not be recovered in
the year of retirement, abandonment, or disposal, but instead must continue to be amortized over
the remaining amortization period.
The application of this rule is treated as a change in the taxpayer’s method of accounting for
purposes of section 481, initiated by the taxpayer, and made with the consent of the Secretary.
This rule is applied on a cutoff basis to research or experimental expenditures paid or incurred in
taxable years beginning after December 31, 2025 (hence there is no adjustment under section
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481(a) for research or experimental expenditures paid or incurred in taxable years beginning
before January 1, 2026).
The proposal applies to amounts paid or incurred in taxable years beginning after December 31,
2025.
JCT Estimate: This provision would reduce revenues by $62.1 billion over 10 years.
9. Expensing of certain costs of replanting citrus plants lost by reason of casualty
Current Law: Taxpayers that produce agricultural products generally are required to capitalize
the cost of acquiring long-lived plant, such as trees, as well as the production costs. These costs
are deductible when the plant begins to produce a product that can be sold in commercial
quantities. In the case of citrus trees, these costs included the acquisition cost of the sapling and
the costs incurred with respect to planting, cultivating, maintaining, and developing the tree. A
special rule permits agricultural producers and certain co-owners in such businesses to deduct the
costs of replacing plants damaged as a result of freezing temperatures, disease, droughts, pest or
casualty. The rule generally requires the agricultural producer to own the plants at the time that
the damage occurred and to replace them with the same type of crop on property located in the
United States. The rule also requires that co-owners materially participate in the business to
deduct their portion of the replacement costs.
Adopted in the Manager’s Amendment: The amendment modifies the special rule for costs
incurred by persons other than the taxpayer in connection with replanting an edible crop for
human consumption following loss or damage due to casualty. Under the proposal, with respect
to replanting costs paid or incurred after the date of enactment, but no later than a date which is
ten years after such date of enactment, for citrus plants lost or damaged due to casualty, such
costs may be deducted by a person other than the taxpayer if (1) the taxpayer has an equity
interest of not less than 50 percent in the replanted citrus plants at all times during the taxable
year in which the replanting costs are paid or incurred and such other person holds any part of
the remaining equity interest, or (2) such other person acquires all of the taxpayer’s equity
interest in the land on which the lost or damaged citrus plants were located at the time of such
loss or damage, and the replanting is on such land.
The proposal is effective for costs paid or incurred after the date of enactment.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.

E.

Reform of Business-Related Exclusions and Deductions

1. Repeal of deduction for income attributable to domestic production activities
Current Law: Under current law, section 199 allows a deduction equal to 9 percent of the
lesser of taxable income derived from qualified production activities, or taxable income
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(determined without regard to the section 199 deduction). Qualified production activities are
defined to include manufacturing, mining, electricity and water production, film production, and
domestic construction, among other activities. For oil- and gas-related activities, the deduction is
limited to 6 percent. Qualifying oil and gas activities include the production, refining,
processing, transportation, or distribution of oil, gas, or any primary product thereof. Across all
sectors, the deduction cannot exceed 50 percent of W-2 wages paid by the taxpayer for
qualifying activities.
In the Mark: This provision repeals the section 199 deduction for income attributable to
domestic production activities.
JCT Estimate: This provision would increase revenues by $80.7 billion over 10 years.

2. Limitation on deduction by employers of expenses for fringe benefits
Current Law: Under current law, a taxpayer may deduct up to 50 percent of expenses relating
to meals and entertainment.
Housing and meals provided for the convenience of the employer on the business premises of the
employer are excluded from the employee’s gross income. Various other fringe benefits
provided by employers are not included in an employee’s gross income, such as qualified
transportation fringe benefits.
In the Mark: This provision would bar deductions for entertainment expenses, and eliminate the
subjective determination of whether such expenses are sufficiently business related; expand the
current 50 percent limit on the deductibility of business meals to meals provided through an inhouse cafeteria or otherwise on the premises of the employer; deny deductions for employee
transportation fringe benefits (e.g., parking and mass transit) but retain the exclusion from
income for such benefits received by an employee.
Additionally the provision will preclude deductions for transportation expenses that are the
equivalent of commuting for employees (e.g., between the employee’s home and the workplace),
except as provided for the safety of the employee.
Adopted in the Modified Mark: The Chairman’s modification disallows an employer’s
deduction for expenses associated with meals provided for the convenience of the employer on
the employer’s business premises, or provided on or near the employer’s business premises
through an employer-operated facility that meets certain requirements.
Adopted in the Manager’s Amendment: The amendment provides that the effective date for
the provision described in the Chairman’s modification to the Chairman’s mark is taxable years
beginning after December 31, 2025.
JCT Estimate: This provision, as modified and amended, would increase revenues by $40.3
billion over 10 years.
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F.

Accounting Methods

1. Certain special rules for taxable year of inclusion
Current Law: In general, a taxpayer is generally required to include an item in income no later
than the time of its actual or constructive receipt, unless the item properly is accounted for in a
different period under the taxpayer’s method of accounting. If a taxpayer has an unrestricted
right to demand the payment of an amount, the taxpayer is in constructive receipt of that amount
whether or not the taxpayer makes the demand and actually receives the payment.
In general, for a cash basis taxpayer, an amount is included in income when actually or
constructively received. For an accrual basis taxpayer, an amount is included in income the
earlier of when such amount is earned by, due to, or received by the taxpayer, unless an
exception permits deferral or exclusion.
A number of exceptions exist to permit deferral of income relate to advanced payments. Advance
payment situations arise when amounts are received by the taxpayer in advance of when goods
or services are provided by the taxpayer to its customer. The exceptions often allow tax deferral
to mirror financial accounting deferral (e.g., income is recognized as the goods are provided or
the services are performed).
In the Mark: This provision revises the rules associated with the recognition of income.
Specifically, the provision requires a taxpayer to recognize income no later than the taxable year
in which such income is taken into account as income on an audited financial statement or
another financial statement under rules specified by the Secretary, but provides an exception for
long-term contract income to which section 460 applies.
The provision also codifies the current deferral method of accounting for advance payments for
goods and services provided by the IRS under Revenue Procedure 2004-34. That is, the
provision allows taxpayers to defer the inclusion of income associated with certain advance
payments to the end of the tax year following the tax year of receipt if such income is deferred
for financial statement purposes.
Finally, the provision directs taxpayers to apply the revenue recognition rules under section 451
before applying the original issue discount rules under section 1272.
JCT Estimate: This provision would increase revenues by $17.6 billion over 10 years.

G.

Business Credits

1. Modification of credit for clinical testing expenses for certain drugs for rare diseases or
conditions
Current Law: Since 1983, businesses investing in the development of drugs to diagnose, treat,
or prevent qualified rare diseases (affecting fewer than 200,000 persons in the United States) and
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conditions have been able to claim a non-refundable tax credit equal to 50% of certain qualified
clinical testing expenses incurred or paid during the development process. These drugs are
known as orphan drugs.
To prevent a company from receiving a double tax benefit for the same expenditure, the tax code
restricts the credits and deductions a business claiming the orphan drug tax credit may take in the
same year. More specifically, expenses used to claim the orphan drug tax credit cannot also be
used to claim the section 41 research and development tax credit.
In the Mark: This provision limits the orphan drug credit to the qualified clinical testing
expenses that exceed 50% of the average of such expenses for the three preceding taxable years.
If there are no clinical testing expenditures, the rate will be 17.5% of expenses for that year. The
credit would also not apply to testing a drug if the drug has previously been used to treat any
other disease or condition, and if all diseases combined affect more than 200,000 people.
Adopted in the Manager’s Amendment: The amendment puts the Orphan Drug Credit rate at
27.5 percent (instead of current law’s 50 percent rate), would have reporting requirements
similar to those required in sections 48C and 48D, and, would further modify the mark by
striking any base amount calculation and by striking the limitation regarding qualified clinical
testing expenses to the extent such testing relates to a drug which has previously been approved
under section 505 of the Federal Food, Drug, and Cosmetic Act.
JCT Estimate: This provision, as amended, would increase revenues by $29.9 billion over 10
years.

2. Modification of rehabilitation credit
Current Law: Qualified rehabilitation expenditures with respect to certified historic structures
qualify for a 20-percent tax credit. A certified historic structure means any building that is listed
in the National Register, or that is located in a registered historic district and is certified by the
Secretary of the Interior to the Secretary of the Treasury as being of historic significance to the
district.
Section 47 also provides a 10-percent tax credit for qualified rehabilitation expenditures with
respect to a qualified rehabilitated building, which generally means a building first placed in
service before 1936.
In the Mark: This provision limits the credit to certified historic structures and reduces the
credit rate from 20 percent to 10 percent. The 10-percent credit for structures other than certified
historic structures is eliminated.
This provision is effective for tax years beginning after December 31, 2017. A transition rule
provides that current law and not the provision will remain in effect for projects where the
building is owned or leased by the taxpayer at all times on or after January 1, 2018, and where
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the 24-month period selected by the taxpayer for claiming the credit begins not later than 180
days of enactment.
Adopted in the Manager’s Amendment: The amendment provides: (1) a 20 percent credit for
qualified rehabilitation expenditures with respect to a certified historic structure; and (2) that the
20 percent credit be claimed ratably over a five-year period beginning in the taxable year in
which a qualified rehabilitated structure is placed in service.
JCT Estimate: This provision, as amended, would increase revenues by $3.1 billion over 10
years.
3. Repeal of deduction for certain unused business credits
Current Law: General Business Credits (GBCs) may be carried back one year and forward 20
years. If any GBCs go unutilized, then section 196 allows a deduction for them.
In the Mark: The provision repeals the deduction for certain unused business credits.
JCT Estimate: This provision has negligible revenue effect.
4. Employer credit for paid family and medical leave.
Current Law: Current law does not provide a credit to employers for compensation paid to
employees while on leave.
Adopted in the Modified Mark: This provision would allow eligible employers to claim a
general business credit equal to 12.5 percent of the amount of wages paid to qualifying
employees during any period in which such employees are on family and medical leave
(“FMLA”) if the rate of payment under the program is 50 percent of the wages normally paid to
an employee. The credit is increased by 0.25 percentage points (but not above 25 percent) for
each percentage point by which the rate of payment exceeds 50 percent.
The Government Accountability Office (GAO) would complete a study that examines the
effectiveness of the tax credit for access to and promotion of paid family and medical leave
policies, provide recommendations for ways to modify or enhance the tax credit to further
promote access to paid family and medical leave, and provide suggestions of alternative policies
that Federal and State governments could implement.
The proposal is generally effective for wages paid in taxable years beginning after December 31,
2017. This proposal would not apply to wages paid in taxable years beginning after December
31, 2019. The GAO study will be completed not later than four years after the date of enactment.
JCT Estimate: This provision would decrease revenues by $4.3 billion over 10 years.

H.

Banks and Financial Instruments
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1. Limitation on deduction for FDIC premiums
Current Law: The Federal Deposit Insurance Corporation (“FDIC”) provides deposit insurance
for banks and savings institutions. To maintain its status as an insured depository institution, a
bank must pay semiannual assessments into the deposit insurance fund. Assessments for deposit
insurance are treated as ordinary and necessary business expenses. These assessments, also
known as premiums, are deductible once the all events test for the premium is satisfied.
In the Mark: No deduction is allowed for the applicable percentage of any FDIC premium paid
or incurred by the taxpayer. For taxpayers with total consolidated assets of $50 billion or more,
the applicable percentage is 100 percent. Otherwise, the applicable percentage is the ratio of the
excess of total consolidated assets over $10 billion to $40 billion. For example, for a taxpayer
with total consolidated assets of $20 billion, no deduction is allowed for 25 percent of FDIC
premiums. The provision does not apply to taxpayers with total consolidated assets (as of the
close of the taxable year) that do not exceed $10 billion.
JCT Estimate: This provision would increase revenues by $14.5 billion over 10 years.
2. Repeal of advance refunding of bonds
Current Law: Under current law, the exclusion from gross income for interest on State and
local bonds applies to refunding bonds but with limits on advance refunding bonds. A refunding
bond is any bond used to pay principal, interest, or redemption price on a prior bond issue (the
refunded bond). A current refunding occurs when the refunded bond is redeemed within 90 days
of issuance of the refunding bonds. An advance refunding occurs when the refunding bonds are
issued more than 90 days before the redemption of the refunded bond.
In the Mark: The provision repeals the exclusion from gross income for interest on a bond
issued to advance refund another bond.
JCT Estimate: This provision would increase revenues by $16.8 billion over 10 years.
3. Cost basis of specified securities determined without regard to identification
Current Law: If a taxpayer has acquired stock in a corporation on different dates or at different
prices and sells or transfers some of the shares of that stock, and the lot from which the stock is
sold or transferred is not adequately identified, the shares deemed sold are the earliest acquired
shares (the “first-in-first-out rule”). If a taxpayer makes an adequate identification (“specific
identification”) of shares of stock that it sells, the shares of stock treated as sold are the shares
that have been identified. A taxpayer who owns shares in a regulated investment company
(“RIC”) generally is permitted to elect, in lieu of the specific identification or first-in-first-out
methods, to determine the basis of RIC shares sold under one of two average-cost-basis methods
described in Treasury regulations (together, the “average basis method”).
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A broker is required to report to the IRS a customer’s adjusted basis in a covered security that the
customer has sold and whether any gain or loss from the sale is long-term or short-term.
A covered security is, in general, any specified security acquired after an applicable date
specified in the basis reporting rules.
For purposes of satisfying the basis reporting requirements, a broker must determine a
customer’s adjusted basis in accordance with rules intended to ensure that the broker’s reported
adjusted basis numbers are the same numbers that customers must use in filing their tax returns.
In the Mark: This provision requires that the cost of any specified security sold, exchanged, or
otherwise disposed of on or after January 1, 2018, be determined on a first-in first-out basis
except to the extent the average basis method is otherwise allowed (as in the case of stock of a
RIC). The provision includes several conforming amendments, including a rule restricting a
broker’s basis reporting method to the first-in first-out method in the case of the sale of any stock
for which the average basis method is not permitted.
Adopted in Manager’s Amendment: The amendment provides that regulated investment
companies are exempt from the first-in first-out rule.
JCT Estimate: This provision, as amended, would increase revenues by $2.4 billion over 10
years.

I. Compensation
1. Modification of limitation on excessive employee remuneration
Current Law: Under current law, a corporation generally may deduct compensation expenses as
an ordinary and necessary business expense. The deduction for compensation paid or accrued
with respect to a covered employee of a publicly traded corporation, however, is limited to no
more than $1 million per year. The deduction limitation applies to all remuneration paid to a
covered employee for services, including cash and the cash value of all remuneration (including
benefits) paid in a medium other than cash, subject to several significant exceptions: (1)
commissions; (2) performance-based remuneration, including stock options; (3) payments to a
tax-qualified retirement plan; and (4) amounts that are excludable from the executive’s gross
income.
A covered employee is the chief executive officer (CEO) and the next four highest compensated
officers based on the Securities and Exchange Commission (SEC) disclosure rules. Due to
changes in the applicable SEC disclosure rules, IRS guidance has interpreted “covered
employee” to mean the principal executive officer and the three highest compensated officers as
of the close of the tax year.
In the Mark: The provision eliminates the exceptions for commissions and performance-based
compensation from the definition of compensation subject to the deduction limit. Thus, such
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compensation is taken into account in determining the amount of compensation with respect to a
covered employee for a taxable year that exceeds $1 million. The provision also revises the
definition of “covered employee” to include the principal executive officer, the principal
financial officer, and the three other highest paid employees. Under the modified definition, once
an employee qualifies as a covered employee, the individual remains a covered employee for all
future years.
Adopted in the Modified Mark: The Chairman’s modification adds a transition rule in
connection with the expansion of section 162(m) so that the proposed changes do not apply to
any remuneration under a written binding contract which was in effect on November 2, 2017,
and which was not modified after this date in any material respect, and to which the right of the
covered employee was no longer subject to a substantial risk of forfeiture on or before December
31, 2016.
Adopted in the Manager’s Amendment: The amendment adds a transition rule so that the
proposed changes to section 162(m) do not apply to any remuneration under a written binding
contract which was in effect on November 2, 2017, and which was not modified thereafter in any
material respect.
JCT Estimate: This provision, as modified and amended, would increase revenues by $6.9
billion over 10 years.

2. Excise tax on excess tax-exempt organization executive compensation
Current Law: Under current law, publicly traded C corporations can deduct up to $1 million for
compensation paid to chief executive officers and other certain highly paid officers. Current law
also limits the deductibility of certain severance-pay (“parachute payments”). There is no excise
tax or other limitation on the executive compensation or severance payments made by taxexempt organizations. Under current law, there are reasonableness requirements and a
prohibition against private inurement for executive compensation for tax-exempt entities. There
is not, however, an excise tax under current law tied to the amount of compensation.
In the Mark: The provision would impose an excise tax of 20 percent on compensation in
excess of $1 million paid to any of the five highest-paid employees of a tax-exempt organization.
The tax would apply to the value of all remuneration paid for services, including cash and the
cash-value of most benefits.
The excise tax would also apply to excess “parachute payments,” or payments in the nature of
compensation that are contingent on an employee’s separation and, in present value, are at least
three times the employee’s base compensation.
JCT Estimate: This provision would increase revenues by $3.6 billion over 10 years.
3. Treatment of qualified equity grants
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Adopted in the Modified Mark: The provision allows a qualified employee to elect to defer, for
income tax purposes, the inclusion in income of the amount of income attributable to qualified
stock transferred to the employee by the employer. An election to defer income inclusion with
respect to qualified stock must be made no later than 30 days after the first time the employee’s
right to the stock is substantially vested or is transferable, whichever occurs earlier.
If an employee elects to defer income inclusion under the provision, the income must be included
in the employee’s income for the taxable year that includes the earliest of (1) the first date the
qualified stock becomes transferable, including, solely for this purpose, transferable to the
employer;(2) the date the employee first becomes an excluded employee (as described below);
(3) the first date on which any stock of the employer becomes readily tradable on an established
securities market; (4) the date five years after the first date the employee’s right to the stock
becomes substantially vested; or (5) the date on which the employee revokes her inclusion
deferral election.
JCT Estimate: This provision would decrease revenues by $1.2 billion over 10 years.

J.

Insurance Reforms

1. Net operating losses of life insurance companies
Current Law: Under current law, a net operating loss (“NOL”) generally means the amount by
which a taxpayer’s business deductions exceed its gross income. In general, an NOL may be
carried back two years and carried forward 20 years to offset taxable income in such years.
NOLs offset taxable income in the order of the taxable years to which the NOL may be carried.
In the case of a life insurance company, present law allows a deduction for the operations loss
carryovers and carrybacks to a taxable year, in lieu of the deduction for net operation losses
allowed to other corporations. A life insurance company is permitted to treat a loss from
operations (as defined under section 810(c)) for any taxable year as an operations loss carryback
to each of the three taxable years preceding the loss year and an operations loss carryover to each
of the 15 taxable years following the loss year.
In the Mark: The provision repeals the operations loss deduction for life insurance companies
and allows the NOL deduction under section 172. This provides the same treatment for losses of
life insurance companies as for losses of other corporations. The NOL deduction is determined
by treating the NOL for any taxable year generally as the excess of the life insurance deductions
for such taxable year, over the life insurance gross income for such taxable year.
JCT Estimate: Estimate included in modification of net operating loss deduction described
above.
2. Repeal of small life insurance company deduction
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Current Law: Under current law, the small life insurance company deduction for any taxable
year is 60 percent of so much of the tentative life insurance company taxable income (“LICTI”)
for such taxable year as does not exceed $3 million, reduced by 15 percent of the excess of
tentative LICTI over $3 million. The maximum deduction that can be claimed by a small
company is $1.8 million, and a company with a tentative LICTI of $15 million or more is not
entitled to any small company deduction. A small life insurance company for this purpose is one
with less than $500 million of assets.
In the Mark: The provision repeals the small life insurance company deduction.
JCT Estimate: This provision would increase revenues by $200 million over 10 years.
3. Adjustment for change in computing reserves
Current Law: Under current law, a taxpayer may change its method of accounting under section
446 with the consent of the Secretary of the Treasury (or may be required to change its method
of accounting by the Secretary). In such instances, a taxpayer generally is required to make an
adjustment (a “section 481(a) adjustment”) to prevent amounts from being duplicated in, or
omitted from, the calculation of the taxpayer’s income. Pursuant to IRS procedures, negative
section 481(a) adjustments generally are deducted from income in the year of the change
whereas positive section 481(a) adjustments generally are required to be included in income
ratably over four taxable years.
However, per section 807(f), income or loss resulting from a change in the method of computing
reserves is taken into account ratably over a 10-year period. The rule for a change in basis in
computing reserves applies only if there is a change in basis in computing the federally
prescribed reserve. Changes in the net surrender value of a contract are not subject to the 10-year
spread because, apart from its use as a minimum in determining the amount of life insurance tax
reserves, the net surrender value is not a reserve but a current liability.
In the Mark: This provision would require that income or loss resulting from a change in
method of computing life insurance company reserves be taken into account consistent with IRS
procedures, generally ratably over a four-year period, instead of over a 10-year period.
JCT Estimate: This provision will increase revenues by $1.3 billion over 10 years.
4. Repeal of special rule for distributions to shareholders from pre-1984 policyholders
surplus account
Current Law: Present law provides that any distribution to shareholders is treated as made (1)
first out of the shareholders surplus account, to the extent thereof, (2) then out of the
policyholder’s surplus account, to the extent thereof, and (3) finally, out of other accounts.
For taxable years beginning after December 31, 2004, and before January 1, 2007, the
application of the rules imposing income tax on distributions to shareholders from the
policyholder’s surplus account of a life insurance company were suspended. Distributions in
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those years were treated as first made out of the policyholders surplus account, to the extent
thereof, and then out of the shareholders surplus account, and lastly out of other accounts.
In the Mark: The provision repeals section 815, the rules imposing income tax on distributions
to shareholders from the policyholder’s surplus account of a stock life insurance company.
In the case of any stock life insurance company with an existing policyholders surplus account
(as defined in section 815 before its repeal), tax is imposed on the balance of the account as of
December 31, 2017. A life insurance company is required to pay tax on the balance of the
account ratably over the first eight taxable years beginning after December 31, 2017.
Specifically, the tax imposed on a life insurance company is the tax on the sum of a life
insurance company’s taxable income for the taxable year (but not less than zero) plus 1/8 of the
balance of the existing policyholder’s surplus account as of December 31, 2017. Thus, life
insurance company losses are not allowed to offset the amount of the policyholders surplus
account balance subject to tax.
JCT Estimate: This provision will increase revenues by less than $50 million over 10 years.

5. Modification of proration rules for property and casualty insurance companies
Current Law: Under current law, the taxable income of a property and casualty insurance
company is determined as the sum of its gross income from underwriting income and investment
income (as well as gains and other income items), reduced by allowable deductions.
A proration rule applies to property and casualty insurance companies. In calculating the
deductible amount of its reserve for losses incurred, a property and casualty insurance company
must reduce the amount of losses incurred by 15 percent (the “proration rate”) of (1) the insurer’s
tax-exempt interest, (2) the deductible portion of dividends received (with special rules for
dividends from affiliates), and (3) the increase for the taxable year in the cash value of life
insurance, endowment or annuity contracts the company owns. This proration rule reflects the
fact that reserves are generally funded in part from tax-exempt interest, from deductible
dividends, and from other untaxed amounts.
In the Mark: This provision increases the proration rate to 26.25 percent, thereby reducing the
deduction for losses incurred. The proration rate will be automatically adjusted in the future if
the top corporate rate is changed, so that the product of the proration rate and the top corporate
rate always equals 5.25 percent.
JCT Estimate: This provision would increase revenues by $2.2 billion over 10 years.

6. Repeal of special estimated tax payments
Current Law: Present law allows an insurance company required to discount its reserves an
additional deduction that does not exceed the excess of (1) the amount of the undiscounted
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unpaid losses over (2) the amount of the related discounted unpaid losses, to the extent the
amount was not deducted in a preceding taxable year. The provision imposes the requirement
that a special loss discount account be established and maintained, and that special estimated tax
payments be made. Unused amounts of special estimated tax payments are treated as a section
6655 estimated tax payment for the 16th year after the year for which the special estimated tax
payment was made.
The total payments by a taxpayer, including section 6655 estimated tax payments and other tax
payments, together with special estimated tax payments made under this provision, are generally
the same as the total tax payments that the taxpayer would make if the taxpayer did not elect to
have this provision apply, except to the extent amounts can be refunded under the provision in
the 16th year.
In the Mark: The provision repeals section 847. Thus, the election to apply section 847, the
additional deduction, special loss discount account, special estimated tax payment, and
refundable amount rules of present law are eliminated. The entire balance of an existing account
is included in income of the taxpayer for the first taxable year beginning after 2017, and the
entire amount of existing special estimated tax payments are applied against the amount of
additional tax attributable to this inclusion. Any special estimated tax payments in excess of this
amount are treated as estimated tax payments under section 6655.
JCT Estimate: This provision would increase revenues by less than $50 million over 10 years.
7. Capitalization of certain policy acquisition expenses
Current Law: In the case of an insurance company, certain policy acquisition expenses for any
taxable year, such as commissions, are required to be capitalized over 120 months. A special
rule provides for 60-month amortization of the first $5 million of certain policy acquisition
expenses, with a phase-out.
The expenses are determined as the portion of the insurance company’s general deductions for
the taxable year that does not exceed a specific percentage of the net premiums for the taxable
year on each of three categories of insurance contracts: (1) 1.75 percent for annuity contracts;
(2) 2.05 percent for group life insurance contracts; and (3) 7.7 percent for all other insurance
contracts.
In the Mark: The provision extends the amortization period for specified policy acquisition
expenses from a 120-month period to a 600-month period. The provision does not change the
special rule providing for 60-month amortization of the first $5 million of specified policy
acquisition expenses (with phase out). The provision provides that for annuity contracts, the
percentage is 3.17; for group life insurance contracts, the percentage is 3.72; and for all other
specified insurance contracts, the percentage is 13.97.
JCT Estimate: This provision would increase revenues by $23 billion over 10 years.
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8. Tax reporting for life settlement transactions, clarification of tax basis of life insurance
contracts, and exception to transfer for valuable consideration rules
Current Law: Under current law, an exclusion from federal income tax is provided for amounts
received under a life insurance contract paid by reason of the death of the insured. Under rules
known as the transfer for value rules, if a life insurance contract is sold or otherwise transferred
for valuable consideration, the amount paid by reason of the death of the insured that is
excludable generally is limited. Under the limitation, the excludable amount may not exceed the
sum of (1) the actual value of the consideration, and (2) the premiums or other amounts
subsequently paid by the transferee of the contract.
In the Mark: This provision imposes reporting requirements in the case of the purchase of an
existing life insurance contract in a reportable policy sale and imposes reporting requirements on
the payor in the case of the payment of reportable death benefits. The provision sets forth rules
for determining the basis of a life insurance or annuity contract. Lastly, the provision modifies
the transfer for value rules in a transfer of an interest in a life insurance contract in a reportable
policy sale.
The provision provides that in determining the basis of a life insurance or annuity contract, no
adjustment is made for mortality, expense, or other reasonable charges incurred under the
contract (known as “cost of insurance”). This reverses the position of the IRS in Revenue Ruling
2009-13 that on sale of a cash value life insurance contract, the insured’s (seller’s) basis is
reduced by the cost of insurance.
The provision provides that the exceptions to the transfer for value rules do not apply in the case
of a transfer of a life insurance contract, or any interest in a life insurance contract, in a
reportable policy sale. Thus, some portion of the death benefit ultimately payable under such a
contract may be includable in income.
JCT Estimate: This provision would increase revenues by $200 million over 10 years.

K.

Provisions Relating to Partnerships

1. Tax gain on the sale of a partnership interest on look-through basis
Current Law: Gain or loss from the sale or exchange of a partnership interest generally is
treated as gain or loss from the sale or exchange of a capital asset. However, the amount of
money and the fair market value of property received in the exchange that represent the partner’s
share of certain ordinary income-producing assets of the partnership give rise to ordinary income
rather than capital gain.
A foreign person that is engaged in a trade or business in the United States is taxed on income
that is “effectively connected” with the conduct of that trade or business (“effectively connected
gain or loss”). Partners in a partnership are treated as engaged in the conduct of a trade or
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business within the United States if the partnership is so engaged. Any gross income derived by
the foreign person that is not effectively connected with the person’s U.S. business is not taken
into account in determining the rates of U.S. tax applicable to the person’s income from the
business.
Among the factors taken into account in determining whether income, gain, or loss is effectively
connected gain or loss are the extent to which the income, gain, or loss is derived from assets
used in or held for use in the conduct of the U.S. trade or business and whether the activities of
the trade or business were a material factor in the realization of the income, gain, or loss (the
“asset use” and “business activities” tests). In determining whether the asset use or business
activities tests are met, due regard is given to whether such assets or such income, gain, or loss
were accounted for through such trade or business. Thus, notwithstanding the general rule that
source of gain or loss from the sale or exchange of personal property is generally determined by
the residence of the seller, a foreign partner may have effectively connected income by reason of
the asset use or business activities of the partnership in which he is an investor.
Under a 1991 revenue ruling, in determining the source of gain or loss from the sale or exchange
of an interest in a foreign partnership, the IRS applied the asset-use test and business activities
test at the partnership level to determine the extent to which income derived from the sale or
exchange is effectively connected with that U.S. business. Under the ruling, if there is
unrealized gain or loss in partnership assets that would be treated as effectively connected with
the conduct of a U.S. trade or business if those assets were sold by the partnership, some or all of
the foreign person’s gain or loss from the sale or exchange of a partnership interest may be
treated as effectively connected with the conduct of a U.S. trade or business. However, a 2017
Tax Court case rejects the logic of the ruling and instead holds that, generally, gain or loss on
sale or exchange by a foreign person of an interest in a partnership that is engaged in a U.S. trade
or business is foreign-source.
In the Mark: Under the provision, gain or loss from the sale or exchange of a partnership
interest is effectively connected with a U.S. trade or business to the extent that the transferor
would have had effectively connected gain or loss had the partnership sold all of its assets at fair
market value as of the date of the sale or exchange. The provision requires that any gain or loss
from the hypothetical asset sale by the partnership be allocated to interests in the partnership in
the same manner as non-separately stated income and loss.
JCT Estimate: This provision would increase revenues by $3.8 billion over 10 years.
2. Modification of the definition of substantial built-in loss in the case of transfer of
partnership interest
Current Law: In general, a partnership does not adjust the basis of partnership property
following the transfer of a partnership interest unless either the partnership has made a one-time
election under section 754 to make basis adjustments, or the partnership has a substantial built-in
loss immediately after the transfer.
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If an election is in effect, or if the partnership has a substantial built-in loss immediately after the
transfer, adjustments are made with respect to the transferee partner. These adjustments are to
account for the difference between the transferee partner’s proportionate share of the adjusted
basis of the partnership property and the transferee’s basis in its partnership interest. The
adjustments are intended to adjust the basis of partnership property to approximate the result of a
direct purchase of the property by the transferee partner.
A substantial built-in loss exists if the partnership’s adjusted basis in its property exceeds by
more than $250,000 the fair market value of the partnership property. Certain securitization
partnerships and electing investment partnerships are not treated as having a substantial built-in
loss in certain instances, and thus are not required to make basis adjustments to partnership
property. For electing investment partnerships, in lieu of the partnership basis adjustments, a
partner-level loss limitation rule applies.
In the Mark: The provision modifies the definition of a substantial built-in loss for purposes of
section 743(d), affecting transfers of partnership interests. Under the provision, in addition to the
present-law definition, a substantial built-in loss also exists if the transferee would be allocated a
net loss in excess of $250,000 upon a hypothetical disposition by the partnership of all
partnership’s assets in a fully taxable transaction for cash equal to the assets’ fair market value,
immediately after the transfer of the partnership interest.
JCT Estimate: This provision would increase revenues by $500 million over 10 years.
3. Charitable contributions and foreign taxes taken into account in determining limitation
on allowance of partner’s share of loss
Current Law: Under current law, a partner’s distributive share of partnership loss (including
capital loss) is allowed only to the extent of the adjusted basis (before reduction by current year’s
losses) of the partner’s interest in the partnership at the end of the partnership taxable year in
which the loss occurred.
Any disallowed loss is allowable as a deduction at the end of the first succeeding partnership
taxable year, and subsequent taxable years, to the extent that the partner’s adjusted basis for its
partnership interest at the end of any such year exceeds zero (before reduction by the loss for the
year).
The IRS has taken the position in a private letter ruling that the section 704(d) loss limitation on
partner losses does not apply to limit the partner’s deduction for its share of the partnership’s
charitable contributions. While the regulations relating to the section 704(d) loss limitation do
not mention the foreign tax credit, a taxpayer may choose the foreign tax credit in lieu of
deducting foreign taxes.
Section 1366(d) limits the losses and deductions which may be taken into account by a
shareholder of an S corporation to the shareholder’s basis in stock and debt of the corporation.
For purposes of this limitation, the shareholder’s pro rata share of charitable contributions and
foreign taxes are taken into account by reason of the last sentence of section 1366(a)(1).
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In the Mark: The provision modifies the section 704(d) loss limitation rule to provide that a
partner’s distributive share of items that are not deductible in computing the partnership’s
taxable income, and not properly chargeable to capital account, are allowed only to the extent of
the partner’s adjusted basis in its partnership interest at the end of the partnership taxable year in
which the expenditure occurs. Thus, the section 704(d) loss limitation applies to a partner’s
distributive share of charitable contributions and foreign taxes.
Adopted in the Manager’s Amendment: The amendment clarifies that a partner’s distributive
share of loss takes into account the partner’s distributive share of charitable contributions and
foreign taxes for purposes of the basis limitation on partner losses. In the case of a charitable
contribution of property whose fair market value exceeds its adjusted basis, the basis limitation
on partner losses does not apply to the extent of the partner’s distributive share of such excess.
JCT Estimate: This provision, as amended, would increase revenues by $1.2 billion over 10
years.

L.

Tax-Exempt Organizations

1. Excise tax based on investment private income of colleges and universities
Current Law: Under current law, private foundations and certain charitable trusts are subject to
a 2% excise tax on their net investment income, reduced to 1% by making distributions equal to
the averages of their distributions from the previous five years plus 1%. The excise tax does not
apply to public charities including colleges and universities, although many of these institutions
have substantial investment income.
In the Mark: This provision would impose an excise tax equal to 1.4 on investment income of
certain private colleges and universities. The provision would apply only to private colleges and
universities with at least 500 tuition-paying students and with assets (other than those used
directly in carrying out the institution’s exempt purpose) of at least $250,000 per student. The
number of students would be based on the daily average number of full-time equivalent students
(full-time students and part-time students on an equivalent basis). Net investment income is gross
investment income minus expenses to produce the investment (but disallowing the use of
accelerated depreciation methods or percentage depletion).
Adopted in the Manager’s Amendment: The amendment clarifies that the related-party rule of
the provision applies only to assets held for the educational institution and to investment income
that relates to assets held for the educational institution.
JCT Estimate: This provision, as amended, would increase revenues by $2.5 billion over 10
years.

2. Name and logo royalties treated as unrelated business taxable income
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Current Law: Under current law, Section 501(a) exempts certain organizations from federal
income tax. Such organizations include: (1) tax-exempt organizations described in section 501(c)
(including among others section 501(c)(3) charitable organizations and section 501(c)(4) social
welfare organizations); (2) religious and apostolic organizations described in section 501(d); and
(3) trusts forming part of a pension, profit-sharing, or stock bonus plan of an employer described
in section 401(a).
Section 115 excludes from gross income certain income of entities that perform an essential
government function. The exemption applies to: (1) income derived from any public utility or the
exercise of any essential governmental function and accruing to a state or any political
subdivision thereof, or the District of Columbia; or (2) income accruing to the government of any
possession of the United States, or any political subdivision thereof.
In the Mark: The provision modifies the unrelated business income tax (UBIT) treatment of the
licensing of an organization’s name or logo generally to subject royalty income derived from
such a license to UBIT. Specifically, the provision amends section 513 (regarding unrelated
trades or businesses) to provide that any sale or licensing by an organization of any name or logo
of the organization (including any trademark or copyright related to a name or logo) is treated as
an unrelated trade or business that is regularly carried on by the organization. In addition, the
provision amends section 512 (regarding unrelated business taxable income) to provide that
income derived from any such licensing of a name or logo of the organization is included in the
organization’s gross unrelated business taxable income, notwithstanding the provisions of
section 512 that otherwise exclude certain types of passive income (including royalties) from
unrelated business taxable income.
JCT Estimate: This provision would increase revenues by $2.0 billion over 10 years.
3. Unrelated business taxable income separately computed for each trade or business
activity
Current law: Under current law, income subject to UBIT is based on the gross income of any
unrelated trade or business less the deductions directly connected with carrying on such activity.
In cases where a tax-exempt organization conducts two or more unrelated trades or businesses,
the unrelated business taxable income is the aggregate gross income of all the unrelated trades or
businesses less the aggregate deductions allowed with respect to all such unrelated trades or
businesses. As a result, losses generated by one unrelated trade or business may be used to offset
income derived from another unrelated trade or business.
In the Mark: Losses from one unrelated trades or businesses may not be used to offset income
derived from another unrelated trade or business. Gains and losses must be calculated and
applied separately. Also, the NOL carry-forward rules would be conformed to new NOL rules
applicable to for-profit companies.
JCT Estimate: This provision would increase revenues $3.2 billion over 10 years.
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4. Repeal tax-exempt status for professional sports leagues
Current Law: Under current law, Section 501(c)(6) provides tax exempt status for business
leagues and certain other organizations not organized for profit. A business league is an
association of persons having some common business interest, the purpose of which is to
promote such common interest and not to engage in a regular business of a kind ordinarily
carried on for profit. Such an organization may not have as its primary activity performing
“particular services” for members. Contributions to these types of organizations are not
deductible as charitable contributions; however, they may be deductible as trade or business
expenses if ordinary and necessary in the conduct of the taxpayer’s business. Many organizations
known as “trade associations” may qualify for exempt status under this provision.
Since 1966, section 501(c)(6) has included language exempting from tax “professional football
leagues (whether or not administering a pension fund for football players).” The Internal
Revenue Service has interpreted this language as applying not only to professional football
leagues, but to all professional sports leagues.
In the Mark: This provision strikes from section 501(c)(6) the phrase “professional football
leagues (whether or not administering a pension fund for football players).” In addition, the
provision amends section 501(c)(6) to provide affirmatively that section 501(c)(6) “shall not
apply to any professional sports league (whether or not administering a pension fund for
players).”
JCT Estimate: This provision would increase revenues by $100 million over 10 years.
5. Modification of taxes on excess benefit transactions (intermediate sanctions)
Current Law: Under current law, disqualified persons and managers who engage in excess
benefit transactions with tax-exempt organizations (other than private foundations) are subject to
an excise tax on the amount of the economic benefit that exceeds the value of the consideration
(including the performance of services) received for providing the benefit. A disqualified person
(other than a manager acting only in that capacity) is subject to a 25-percent excise tax, and, if
such tax is imposed, a manager who knowingly participated in the transaction (unless such
participation was not willful and due to reasonable cause) is subject to a 10-percent excise tax.
However, under Treasury regulations, a manager may avoid the excise tax for knowingly
participating in an excess-benefit transaction if the manager relies on advice provided by an
appropriate professional, including legal counsel, certified public accountants, and independent
valuation experts.
Under Treasury regulations, a tax-exempt organization in certain cases may avail itself of a
rebuttable presumption with respect to compensation arrangements and property transfers for
purposes of determining if the excise tax applies. If the requirements of the rebuttable
presumption are met, the IRS may overcome the presumption of reasonableness if it develops
sufficient contrary evidence to rebut the comparability data relied upon by the authorized body.

48

In the Mark: Under the provision, the excise tax on excess-benefit transaction would be
expanded to apply not only to public charities, but also to labor, agricultural, and horticultural
organizations (under section 501(c)(5)) and business leagues, chambers of commerce, real-estate
boards, and boards of trade (under section 501(c)(6)).
The provision would impose an excise tax of 10 percent on the tax-exempt organization when
the excess-benefit excise tax is imposed on a disqualified person. The entity-level tax does not
apply if the organization follows minimum standards of due diligence or other procedures to
ensure that no excess benefit is provided by the organization to a disqualified person. The
provision also eliminates the rebuttable presumption of reasonableness contained in the
intermediate sanctions regulations.
JCT Estimate: This provision would have a negligible revenue effect.

6. Exception to the private foundation excess business holdings rules for philanthropic
business holdings:
Adopted in the Modified Mark: The provision creates an exception to the excess business
holdings rules for certain philanthropic business holdings. Specifically, the tax on excess
business holdings does not apply with respect to the holdings of a private foundation in any
business enterprise that, for the taxable year, satisfies the following requirements: (1) the
ownership requirements; (2) the "all profits to charity" distribution requirement; and (3) the
independent operation requirements. The ownership requirements are satisfied if: (1) all
ownership interests in the business enterprise are held by the private foundation at all times
during the taxable year; and (2) all the private foundation's ownership interests in the business
enterprise were acquired under the terms of a will or trust upon the death of the testator or settlor,
as the case may be.
JCT Estimate: This provision would increase revenues by less than $50 million over 10 years.

7. Charitable deduction not allowed for amounts paid in exchange for college athletic event
seating rights
Current Law: Under current law, in general, where a taxpayer receives or expects to receive a
substantial return benefit for a payment to charity, the payment is not deductible as a charitable
contribution. However, special rules apply to certain payments to institutions of higher education
in exchange for which the payor receives the right to purchase tickets or seating at an athletic
event. Specifically, the payor may treat 80 percent of a payment as a charitable contribution
where: (1) the amount is paid to or for the benefit of an institution of higher education (as
defined in section 3304(f)) described in section (b)(1)(A)(ii) (generally, a school with a regular
faculty and curriculum and meeting certain other requirements), and (2) such amount would be
allowable as a charitable deduction but for the fact that the taxpayer receives (directly or
indirectly) as a result of the payment the right to purchase tickets for seating at an athletic event
in an athletic stadium of such institution.

49

In the Mark: The provision repeals section 170(l), which generally provides that a taxpayer may
deduct 80 percent of certain payments to institutions of higher education in exchange for which
the taxpayer receives the right to purchase tickets or seating at an athletic event of such an
institution.
JCT Estimate: This provision would increase revenues by $1.9 billion over 10 years.
8. Repeal charitable contribution substantiation exception for contributions reported by
donee organization:
Adopted in the Modified Mark: The provision repeals the section 170(f)(8)(D) exception to the
contemporaneous written acknowledgment requirement. The provision is effective for
contributions made in taxable years beginning after December 31, 2016.
JCT Estimate: This provision would have a negligible revenue effect.

M.

Retirement Savings

1. Conformity of contribution limits for employer-sponsored retirement plans
Current Law: In the case of a section 401(k) plan or a section 403(b) plan, specific annual
limits apply to elective deferrals by an employee and additional annual limits apply to aggregate
contributions for the employee. For 2017, elective deferrals are generally limited to the lesser of
(1) $18,000 plus an additional $6,000 catch-up contribution limit for employees at least age 50
and (2) the employee’s compensation. If an employee participates in both a section 401(k) plan
and a section 403(b) plan of the same employer, a single limit applies to elective deferrals under
both plans. However, under a special rule, in the case of employees who have completed 15
years of service, additional elective deferrals are permitted under a section 403(b) plan
maintained by an educational organization, hospital, home health service agency, health and
welfare service agency, church, or convention or association of churches. In this case, the annual
limit is increased by the least of (1) $3,000, (2) $15,000 reduced by the employee’s additional
elective deferrals for previous years, and (3) $5,000 multiplied by the employee’s years of
service and reduced by the employee’s elective deferrals for previous years.
For 2017, the limit on aggregate contributions to a qualified defined contribution plan (including
a section 401(k) plan) or a section 403(b) plan is the lesser of (1) $54,000 and (2) the employee’s
compensation. Because employees generally do not receive compensation for years after they
have terminated employment, contributions generally cannot be made for former employees.
However, under a special rule, employer contributions to a section 403(b) plan can be made for
up to five years after termination of employment.
In the case of a governmental section 457(b) plan, all contributions are subject to a single limit,
generally for 2017, the lesser of (1) $18,000 plus an additional $6,000 catch-up contribution limit
for employees at least age 50 and (2) the employee’s compensation. This limit is separate from
the limit on elective deferrals to section 401(k) and section 403(b) plans. Thus, for example, if an
employee participates in both a section 403(b) plan and a governmental section 457(b) plan of
the same employer, the employee may contribute up to $18,000 (plus $6,000 catch-up
50

contributions if at least age 50) to the section 403(b) plan and up to $18,000 (plus $6,000 catchup contributions if at least age 50) to the section 457(b) plan. In addition, under a special rule,
catch-up contributions may be made by an employee to a governmental section 457(b) for the
last three years before attainment of normal retirement age. Additional contributions may be
made up to the lesser of (1) two times the otherwise applicable dollar limit for the year (two
times $18,000 for 2017, or $36,000) and (2) the employee’s otherwise applicable limit for the
year plus the amount by which the limit applicable to the employee for previous years exceeded
the employee’s deferrals for the previous years. If a higher limit applies to an employee for a
year under this special rule than under the general catch-up rule ($6,000 for 2017), the general
catch-up rule does not apply for the year.
In the Mark: The provision applies a single aggregate limit to contributions for an employee in
a governmental section 457(b) plan and elective deferrals for the same employee under a section
401(k) plan or a 403(b) plan of the same employer. Thus, the limit for governmental section
457(b) plans is coordinated with the limit for section 401(k) and 403(b) plans in the same manner
as the limits are coordinated under present law for elective deferrals to section 401(k) and section
403(b) plans.
The provision repeals the special rules allowing additional elective deferrals and catch-up
contributions under section 403(b) plans and governmental section 457(b) plans. Thus, the same
limits apply to elective deferrals and catch-up contributions under section 401(k) plans, section
403(b) plans and governmental section 457(b) plans.
The provision repeals the special rule allowing employer contributions to section 403(b) plans
for up to five years after termination of employment.
The provision also revises application of the limit on aggregate contributions to a qualified
defined contribution plan or a section 403(b) plan (that is, the lesser of (1) $54,000 (for 2017)
and (2) the employee’s compensation). As revised, a single aggregate limit applies to
contributions for an employee to any defined contribution plans, any section 403(b) plans, and
any governmental section 457(b) plans maintained by the same employer, including any
members of a controlled group or affiliated service group.
JCT Estimate: This provision would increase revenues by $1.7 billion over 10 years.
2. Repeal of special rule permitting recharacterization of IRA contributions:
Adopted in the Modified Mark: The provision repeals the special rule that allows IRA
contributions to one type of IRA (either traditional or Roth) to be recharacterized as a
contribution to the other type of IRA. Thus, for example, under the proposal, a conversion
contribution establishing a Roth IRA during a taxable year can no longer be recharacterized as a
contribution to a traditional IRA (thereby unwinding the conversion). The provision is effective
for taxable years beginning after December 31, 2017.
JCT Estimate: This provision will increase revenues by less than $50 million over 10 years.
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3. Length of service award programs for bona fide public safety volunteers
Adopted in the Modified Mark: The provision increases the aggregate amount of length of
service awards that may accrue for a bona fide volunteer with respect to any year of service to
$6,000 and adjusts that amount to reflect changes in cost-of-living for years after the first year
the proposal is effective. In addition, under the provision, if the plan is a defined benefit plan,
the limit applies to the actuarial present value of the aggregate amount of length of service
awards accruing with respect to any year of service. Actuarial present value is to be calculated
using reasonable actuarial assumptions and methods, assuming payment will be made under the
most valuable form of payment under the plan with payment commencing at the later of the
earliest age at which unreduced benefits are payable under the plan or the participant’s age at the
time of the calculation.
The provision is effective for taxable years beginning after December 31, 2017.
JCT Estimate: This provision would decrease revenues by $500 billion over 10 years.
4. Extended rollover period for the rollover of plan loan offset amounts in certain cases
Adopted in the Modified Mark: Under the provision, the period during which a qualified plan
loan offset amount may be contributed to an eligible retirement plan as a rollover contribution is
extended from 60 days after the date of the offset to the due date (including extensions) for filing
the Federal income tax return for the taxable year in which the plan loan offset occurs, that is, the
taxable year in which the amount is treated as distributed from the plan. A qualified plan loan
offset amount is a plan loan offset amount that is treated as distributed from a qualified
retirement plan, a section 403(b) plan or a governmental section 457(b) plan solely by reason of
the termination of the plan or the failure to meet the repayment terms of the loan because of the
employee’s separation from service, whether due to layoff, cessation of business, termination of
employment, or otherwise. As under present law, a loan offset amount under the provision is the
amount by which an employee’s account balance under the plan is reduced to repay a loan from
the plan.
JCT Estimate: This provision will have a negligible revenue effect.

N.

Additions Adopted in the Modified Mark

1. Modify tax treatment of Alaska Native Corporations and settlement trusts
Current law: The Alaska Native Claims Settlement Act (“ANCSA”) established Native
Corporations to hold property for Alaska Natives. Alaska Natives are generally the only
permitted common shareholders of those corporations under section 7(h) of ANCSA, unless a
Native Corporation specifically allows other shareholders under specified procedures.
ANCSA permits a Native Corporation to transfer money or other property to an Alaska Native
Settlement Trust (“Settlement Trust”) for the benefit of beneficiaries who constitute all or a class
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of the shareholders of the Native Corporation, to promote the health, education and welfare of
beneficiaries and to preserve the heritage and culture of Alaska Natives.
Adopted in the Modified Mark: The provision allows a Native Corporation to assign certain
payments described in ANCSA to a Settlement Trust without having to recognize gross income
from those payments, provided the assignment is in writing and the Native Corporation has not
received the payment prior to assignment. The provision also allows a Native Corporation to
elect annually to deduct contributions made to a Settlement Trust. In addition, it requires any
Native Corporation which has made an election to deduct contributions to a Settlement Trust as
described above to furnish a statement to the Settlement Trust containing: (1) the total amount of
contributions; (2) whether such contribution was in cash; (3) for non-cash contributions, the date
that such property was acquired by the Native Corporation and the adjusted basis of such
property on the contribution date; (4) the date on which each contribution was made to the
Settlement Trust; and (5) such information as the Secretary determines is necessary for the
accurate reporting of income relating to such contributions.
The provision relating to exclusion for ANCSA payments assigned to Settlement Trusts is
effective to taxable years beginning after December 31, 2016.
The provision relating to the deduction of contributions is effective for taxable years for which
the Native Corporation’s refund statute of limitations period has not expired, and it provides a
one-year waiver of the refund statute of limitations period in the event that the period expires
before the end of the one-year period beginning on the date of enactment.
The provision relating to the reporting requirement applies to taxable years beginning after
December 31, 2016.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.
2. Low income housing tax credit modifications
Current Law: The low-income housing tax credit (“LIHTC”) may be claimed over a 10-year
period for the cost of building rental housing occupied by tenants having incomes below
specified levels. The amount of the credit for any taxable year in the credit period is the
applicable percentage of the qualified basis of each qualified low-income building. The qualified
basis of any qualified low-income building for any taxable year equals the applicable fraction of
the eligible basis of the building. Eligible basis is generally adjusted basis at the close of the first
taxable year of the credit period.
Adopted in the Modified Mark: The provision incorporates several sections of S.548, the
Affordable Housing Credit Improvement Act of 2017, including:





Section 302. Reconstruction or replacement period after casualty loss
Section 303. Modification of rights relating to building purchase
Section 307. Determination of community revitalization plan to be made by State
housing credit agency
Section 308. Prohibition of local approval and contribution requirements
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Section 401. Selection criteria under qualified allocation plans
Section 501. Affordable housing tax credit: The proposal renames the “Low-Income
Housing Tax Credit” the “Affordable Housing Tax Credit”

JCT Estimate: The provision is estimated to have negligible revenue effect.
3. Expansion of qualifying beneficiaries of an electing small business trust:
Current Law: An electing small business trust (“ESBT”) may be a shareholder of an S
corporation. Generally, the eligible beneficiaries of an ESBT include individuals, estates, and
certain charitable organizations eligible to hold S corporation stock directly. A nonresident alien
individual may not be a shareholder of an S corporation and may not be a potential current
beneficiary of an ESBT. The portion of an ESBT which consists of the stock of an S corporation
is treated as a separate trust and generally is taxed on its share of the S corporation’s income at
the highest rate of tax imposed on individual taxpayers. This income (whether or not distributed
by the ESBT) is not taxed to the beneficiaries of the ESBT.
Adopted in the Modified Mark: This provision allows a nonresident alien to be a potential
current beneficiary of an ESBT. The provision takes effect on January 1, 2018.
JCT Estimate: This provision would reduce revenues by $300 million over 10 years.
4. CRAFT beverage modification and tax reform
A. Exempt the aging period of beer, wine and spirits from UNICAP rules related to
interest
Current Law: The Uniform Capitalization (“UNICAP”) rules, require certain direct and indirect
costs allocable to real or tangible personal property produced by the taxpayer to be included in
either inventory or capitalized into the basis of such property, as applicable.
Adopted in the Modified Mark: The proposal would exclude the aging periods for beer, wine,
and distilled spirits from the production period for purposes of the UNICAP interest
capitalization rules. Thus, under the proposal, producers of beer, wine and distilled spirits are
able to deduct interest expenses (subject to any other applicable limitation) attributable to a
shorter production period.
The proposal expires for taxable years beginning after December 31, 2019.
B. Reduced Rate of Excise tax on beer
Current Law: The rate of tax on beer is $18 per barrel (31 gallons). Small brewers are subject
to a reduced tax rate of $7 per barrel on the first 60,000 barrels of beer domestically produced
and removed each year. Small brewers are defined as brewers producing fewer than two million
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barrels of beer during a calendar year. The credit reduces the effective per-gallon tax rate from
approximately 58 cents per gallon to approximately 22.6 cents per gallon for this beer.
Adopted in the Modified Mark: The proposal lowers the rate of tax on beer to $16 per barrel
on the first six million barrels brewed by the brewer or imported by the importer. In general, in
the case of a controlled group of brewers, the six million barrel limitation is applied and
apportioned at the level of the controlled group. Beer brewed or imported in excess of the six
million barrel limit would continue to be taxed at $18 per barrel. In the case of small brewers,
such brewers would be taxed at a rate of $3.50 per barrel on the first 60,000 barrels domestically
produced, and $16 per barrel on any further barrels produced. The same rules applicable to
controlled groups under present law apply with respect to this limitation.
The proposal expires for taxable years beginning after December 31, 2019.
C. Simplification of rules regarding records, statements and returns
Current Law: Brewers are required to maintain records and file reports of operations as
required by the regulations and are subject to inspection of their premises and records. Special
occupational taxes had been imposed on alcohol industry members, including wholesale and
retail dealers, but were effectively repealed for taxes due on or after July 1, 2005. However, these
persons remain subject to registration and recordkeeping requirements that supplement the
operational reporting rules. Brewers file monthly, quarterly, or annual reports of operations (the
frequency depends upon the type of operation and its size), which do not include reports of
inventory, although inventory records must be kept. Wholesalers and some retailers must keep
records, including inventory, but need only register and need not file reports.
Adopted in the Modified Mark: Under the proposal, the Secretary shall permit a person to
employ a unified system for any records, statements, and returns required to be kept, rendered or
made under section 5555.
The proposal expires for taxable years beginning after December 31, 2019.
D. Transfers of beer in bond
Current Law: Certain removals or transfers of beer are exempt from tax. Beer may be
transferred without payment of the tax between bonded premises under certain conditions
specified in the regulations. The tax liability accompanies the beer that is transferred in bond.
However, beer may only be transferred free of tax between breweries if both breweries are
owned by the same brewer.
Adopted in the Modified Mark: The proposal relaxes the shared ownership requirement of
section 5414. Thus, under the provision, a brewer may transfer beer from one brewery to another
without incurring tax, provided that: (i) the breweries are owned by the same person; (ii) one
brewery owns a controlling interest in the other; (iii) the same person or persons have a
controlling interest in both breweries; or (iv) the proprietors of the transferring and receiving
premises are independent of each other, and the transferor has divested itself of all interest in the
beer so transferred, and the transferee has accepted responsibility for payment of the tax.
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For purposes of transferring the tax liability pursuant to (iv) above, such relief from liability shall
be effective from the time of removal from the transferor’s bonded premises, or from the time of
divestment, whichever is later.
The proposal expires for taxable years beginning after December 31, 2019.
E. Reduced rate of tax on certain wine
Current Law: Under present law, excise taxes are imposed at different rates on wine,
depending on the wine’s alcohol content and carbonation levels. The following table outlines the
present rates of tax on wine.
Tax (and Code Section)

Tax Rates

Wines (sec. 5041)
“Still wines” not more than 14 percent alcohol

$1.07 per wine gallon

“Still wines” more than 14 percent, but not more than 21 $1.57 per wine gallon
percent, alcohol
“Still wines” more than 21 percent, but not more than 24 $3.15 per wine gallon
percent, alcohol
“Still wines” more than 24 percent alcohol
$13.50 per proof gallon (taxed as
distilled spirits)
Champagne and other sparkling wines
$3.40 per wine gallon
Artificially carbonated wines
$3.30 per wine gallon
Wineries having aggregate annual production not exceeding 250,000 gallons (“small domestic
producers”) receive a credit against the wine excise tax equal to 90 cents per gallon (the amount
of a wine tax increase enacted in 1990) on the first 100,000 gallons of wine domestically
produced and removed during a calendar year. The credit is reduced (but not below zero) by one
percent for each 1,000 gallons produced in excess of 150,000 gallons; the credit does not apply
to sparkling wines.
Adopted in the Modified Mark: The proposal modifies the credit against the wine excise tax
for small domestic producers, by removing the 250,000 wine gallon domestic production
limitation (and thus making the credit available for all wine producers and importers).
Additionally, under the proposal, sparkling wine producers and importers are now eligible for the
credit. With respect to wine produced in, or imported into, the United States during a calendar
year, the credit amount is (1) $1.00 per wine gallon for the first 30,000 wine gallons of wine,
plus; (2) 90 cents per wine gallon on the next 100,000 wine gallons of wine, plus; (3) 53.5 cents
per wine gallon on the next 620,000 wine gallons of wine. There is no phaseout of the credit.
In the case of any wine gallons of wine that have been produced outside of the United States and
imported into the United States, the tax credit allowable may be assigned by the person who
produced such wine (the “foreign producer”) to any electing importer of such wine gallons
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pursuant to requirements established by the Secretary of the Treasury, in consultation with the
Secretary of Health and Human Services and the Secretary of the Department of Homeland
Security.
The proposal expires for taxable years beginning after December 31, 2019.
F. Adjust alcohol content level of wine for application of excise taxes
Current Law: Under present law, excise taxes are imposed at different rates on wine,
depending on the wine’s alcohol content and carbonation levels. The table in the section above
outlines the present rates of tax on wine.
Adopted in the Modified Mark: The proposal modifies alcohol-by-volume levels of the first
two tiers of the excise tax on wine, by changing 14 percent to 16 percent. Thus, under the
proposal, a wine producer or importer may produce or import “still wine” that has an alcohol-byvolume level of up to 16 percent, and remain subject to the lowest rate of $1.07 per wine gallon.
The proposal expires for taxable years beginning after December 31, 2019.
G. Reduced rate of tax on mead and certain carbonated wines
Current Law: Under present law, excise taxes are imposed at different rates on wine,
depending on the wine’s alcohol content and carbonation levels. The table in the section above
outlines the present rates of tax on wine.
Adopted in the Modified Mark: The proposal designates mead and certain sparkling wines to
be taxed at the lowest rate applicable to “still wine,” of $1.07 per wine gallon of wine. Mead is
defined as a wine that contains not more than 0.64 grams of carbon dioxide per hundred
milliliters of wine, which is derived solely from honey and water, contains no fruit product or
fruit flavoring, and contains less than 8.5 percent alcohol-by-volume. The sparkling wines
eligible to be taxed at the lowest rate are those wines that contain not more than 0.64 grams of
carbon dioxide per hundred milliliters of wine, which are derived primarily from grapes or grape
juice concentrate and water, which contain no fruit flavoring other than grape, and which contain
less than 8.5 percent alcohol by volume.
The proposal expires for taxable years beginning after December 31, 2019.
H. Reduced excise tax rates on distilled spirits
Current Law: An excise tax is imposed on all distilled spirits produced in, or imported into, the
United States. The tax liability legally comes into existence the moment the alcohol is produced
or imported but payment of the tax is not required until a subsequent withdrawal or removal from
the distillery, or, in the case of an imported product, from customs custody or bond.
Distilled spirits are taxed at a rate of $13.50 per proof gallon. Liability for the excise tax on
distilled spirits comes into existence when the alcohol is produced but is not determined
and payable until bottled distilled spirits are removed from the bonded premises of the distilled spirits
plant where they are produced.
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Adopted in the Modified Mark: The proposal institutes a tiered rate for distilled spirits. The rate
of tax is lowered to $2.70 per proof gallon on the first 100,000 proof gallons of distilled spirits,
$13.34 for all proof gallons in excess of that amount but below 22,130,000 proof gallons, and $13.50
for amounts thereafter. The proposal contains rules so as to prevent members of the same controlled
group from receiving the lower rate on more than 100,000 proof gallons of distilled spirits. Importers
of distilled spirits are eligible for the lower rates.
The proposal expires for taxable years beginning after December 31, 2019.

I. Allow transfer on bonded spirits in bottles
Current Law: An excise tax is imposed on all distilled spirits produced in, or imported into, the
United States. The tax liability legally comes into existence the moment the alcohol is produced
or imported but payment of the tax is not required until a subsequent withdrawal or removal from
the distillery, or, in the case of an imported product, from customs custody or bond.
Distilled spirits are taxed at a rate of $13.50 per proof gallon. Liability for the excise tax on
distilled spirits comes into existence when the alcohol is produced but is not determined and
payable until bottled distilled spirits are removed from the bonded premises of the distilled spirits
plant where they are produced. Generally, bulk distilled spirits may be transferred in bond
between bonded premises; however, tax liability follows these products. Additionally, in order to
transfer such spirits in bond without payment of tax, such spirits may not be transferred in
containers smaller than one gallon. Imported bulk distilled spirits may be released from customs
custody without payment of tax and transferred in bond to a distillery. Distilled spirits can be
exported without payment of tax and may be withdrawn without payment of tax or free of tax
from the production facility for certain authorized uses, including industrial uses and nonbeverage uses.
A portion of the revenues from the distilled spirits excise tax imposed on rum imported or
brought into the United States (less certain administrative costs) is transferred (“covered over”)
to Puerto Rico and the U.S. Virgin Islands.248 The amount covered over is $10.50 per proof
gallon ($13.25 per proof gallon during the period from July 1, 1999, through December 31,
2016).
Eligible distilled spirits wholesale distributors and distillers receive an income tax credit for the
average cost of carrying previously imposed excise tax on beverages stored in their warehouses.
Adopted in the Modified Mark: The proposal allows distillers to transfer spirits in approved
containers other than bulk containers in bond without payment of tax.
The proposal expires for taxable years beginning after December 31, 2019.
JCT Score: The craft beverages reforms, taken together, would reduce revenues by $4.2 billion
over 10 years.
5. Aircraft Management Services
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Current Law: Current law imposes an excise tax on amounts paid for taxable transportation. In
general, for domestic flights, the tax consists of two parts: a 7.5 percent ad valorem tax applied to
the amount paid and a flat dollar amount for each flight segment (consisting of one takeoff and
one landing). “Taxable transportation” generally means transportation by air which begins and
ends in the United States. The tax is paid by the person making the payment subject to tax and
the tax is collected by the person receiving the payment.
In determining whether a flight constitutes taxable transportation and whether the amounts paid
for such transportation are subject to tax, the Internal Revenue Service (“IRS”) has looked at
who has “possession, command, and control” of the aircraft based on the relevant facts and
circumstances.
Adopted in the Modified Mark: The provision exempts certain payments related to the
management of private aircraft from the excise taxes imposed on taxable transportation by air.
Exempt payments are those amounts paid by an aircraft owner for management services related
to maintenance and support of the owner’s aircraft or flights on the owner’s aircraft. Applicable
services include support activities related to the aircraft itself, such as its storage, maintenance,
and fueling, and those related to its operation, such as the hiring and training of pilots and crew,
as well as administrative services such as scheduling, flight planning, weather forecasting,
obtaining insurance, and establishing and complying with safety standards. Aircraft management
services also include such other services as are necessary to support flights operated by an
aircraft owner.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.
6. Create Qualified Opportunity Zones
Current Law: Current law several incentives aimed at encouraging economic growth and
investment in distressed communities by providing Federal tax benefits to businesses located
within designated boundaries.
Adopted in the Modified Mark: The provision provides for the temporary deferral of inclusion
in gross income for capital gains reinvested in a qualified opportunity fund and the permanent
exclusion of capital gains from the sale or exchange of an investment in the qualified opportunity
fund.
The provision allows for the designation of certain low-income community population census
tracts as qualified opportunity zones, where low-income communities are defined in Section
45D(e). The designation of a population census tract as a qualified opportunity zone remains in
effect for the period beginning on the date of the designation and ending at the close of the tenth
calendar year beginning on or after the date of designation.
The provision provides two main tax incentives to encourage investment in qualified opportunity
zones. First, it allows for the temporary deferral of inclusion in gross income for capital gains
that are reinvested in a qualified opportunity fund. A qualified opportunity fund is an investment
vehicle organized as a corporation or a partnership for the purpose of investing in qualified

59

opportunity zone property (other than another qualified opportunity fund) that holds at least 90
percent of its assets in qualified opportunity zone property. The provision intends that the
certification process for a qualified opportunity fund will be done by the CDFI in a manner
similar to the process for allocating the new markets tax credit. The proposal provides the
Secretary authority to carry out the process.
JCT Estimate: This provision would reduce revenues by $1.6 billion over 10 years.
7. Deny deduction for settlements subject to a nondisclosure agreement paid in connection
with sexual harassment or sexual abuse
Current Law: Current law generally allows a taxpayer to deduct ordinary and necessary
business expenses paid or incurred in carrying on any trade or business, subject to certain
exceptions.
Adopted in the Modified Mark: No deduction is allowed for any settlement, payout, or attorney
fees related to sexual harassment or sexual abuse if such payments are subject to a nondisclosure
agreement.
The provision is effective for amounts paid or incurred after date of enactment.
JCT Estimate: This provision would increase revenues by less than $50 million over 10 years.
8. Uniform treatment of expenses in contingency fee cases
Current Law: Current law generally allows a taxpayer to deduct ordinary and necessary
business expenses paid or incurred in carrying on any trade or business, subject to certain
exceptions.
Adopted in the Modified Mark: The provision denies attorneys an otherwise-allowable
deduction for litigation costs paid under arrangements that are primarily on a contingent fee basis
until the contingency ends.
JCT Estimate: This provision would increase revenues by $500 million over 10 years.
9. Deductibility of penalties and fines for Federal income tax purposes
Current Law: Current law prohibits deductions for fines or penalties paid to a government for a
violation of any law.
Adopted in the Modified Mark: The provision denies deductibility for any otherwise
deductible amount paid or incurred (whether by suit, agreement, or otherwise) to or at the
direction of a government or specified nongovernmental entity in relation to the violation of any
law or the investigation or inquiry by such government or entity into the potential violation of
any law. The provision applies only where a government (or other entity treated in a manner
similar to a government under the provision) is a complainant or investigator with respect to the
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violation or potential violation of any law. An exception also applies to any amount paid or
incurred as taxes due.
The proposal is effective for amounts paid or incurred after the date of enactment, except that it
would not apply to amounts paid or incurred under any binding order or agreement entered into
before such date. Such exception does not apply to an order or agreement requiring court
approval unless the approval was obtained before such date.
JCT Estimate: The provision would increase revenues by $100 million a year.
10. Repeal of deduction for local lobbying expenses
Current Law: Current law generally allows a taxpayer to deduct ordinary and necessary
business expenses paid or incurred in carrying on any trade or business, subject to certain
exceptions.
Adopted in the Manager’s Amendment: The provision disallows deductions for lobbying
expenses with respect to legislation before local government bodies (including Indian tribal
governments).
The provision would be effective for amounts paid or incurred on or after the date of enactment.
JCT Estimate: This provision would increase revenues by $600 million over 10 years.
11. Partnership interest held in connection with the performance of services
Adopted in the Manager’s Amendment: The amendment imposes a three-year holding period
requirement for qualification as long-term capital gain with respect to certain partnership
interests received in connection with the performance of services.
JCT Estimate: This provision would increase revenues by $1.2 billion over 10 years.

IV – INTERNATIONAL TAX REFORM
A. Establishment of a Participation Exemption System for
Taxation of Foreign Income
1. Deduction for dividends received by domestic corporations from certain foreign
corporations
Current Law: Generally, foreign income earned by a foreign subsidiary of a U.S. corporation is
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not subject to U.S. tax until it is distributed to the U.S. parent corporation as a dividend. Such
dividends, minus credits for foreign taxes paid, are considered taxable income for the U.S. parent
corporation.
In the Mark: If a U.S. corporation owns at least 10% of the voting stock in a foreign
corporation, the foreign-source portion of dividends paid by the foreign corporation to the U.S.
corporation are 100% exempt from U.S. tax.
JCT Estimate: This provision would reduce revenues by $215.5 billion over 10 years.
2. Special rules relating to sales or transfers involving specified 10-percent owned foreign
corporations
Current Law: When a U.S. corporation sells or exchanges stock in a foreign subsidiary, the gain
may be considered a dividend to the extent the foreign corporation has earnings and profits that
have not already been subject to U.S. tax. If foreign business is conducted through a branch of a
U.S. corporation rather than a foreign subsidiary, the corporation owes U.S. taxes on the foreign
earnings and deducts losses as though they accrued directly to the U.S. corporation.
In the Mark: This provision requires a U.S. corporation to reduce the basis of its stock in
foreign subsidiaries by the amount of any dividends received from the subsidiaries that are
exempt from tax by the new dividends received deduction, but only for the purpose of
determining losses on sales and exchanges of subsidiary stock. If a U.S. corporation transfers
substantially all of the assets of a foreign branch to a foreign subsidiary corporation, the
“transferred loss” amount (i.e., the losses incurred by the foreign branch over certain taxable
income earned by the foreign branch) is generally included in the U.S. corporation’s gross
income.
JCT Estimate: This provision would raise revenues by $11.3 billion over 10 years.
3. Treatment of deferred foreign income upon transition to participation exemption system
of taxation
Current Law: : Generally, foreign income earned by a foreign subsidiary of a U.S. corporation
is not subject to U.S. tax until it is distributed to the U.S. parent corporation as a dividend. Such
dividends, minus credits for foreign taxes paid, are considered taxable income for the U.S.
corporation.
In the Mark: For the last taxable year beginning before the dividend exemption takes effect, a
U.S. corporation that is a 10-percent shareholder of a foreign corporation must include in income
its pro rata share of the undistributed, non-previously-taxed post-1986 foreign earnings of the
corporation. The subpart F inclusion is taxed at rates of 10 percent for earnings attributable to
liquid assets and 5 percent for other earnings.
Taxpayers subject to this deemed repatriation may elect to pay the net tax liability in eight
installments in the following amounts: installments one through five in an amount equal to eight
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percent of the net tax liability; a sixth installment of 15 percent of the net tax liability; the
seventh is 20 percent and the eighth, 25 percent. If an installment is paid on time, it does not
incur interest.
There is a special rule for S corporations. Their shareholders may elect to maintain deferral on
such foreign income until the S corporation changes its status, sells substantially all its assets,
ceases to conduct business, or the electing shareholder transfers its S corporation stock.
Adopted in the Manager’s Amendment: The amendment excludes the accumulated deferred
foreign income from the REIT gross income tests. In addition, REITs would be permitted to elect
to meet their distribution requirement to REIT shareholders with respect to the accumulated
deferred foreign income over an eight-year period under the same installment percentages as
apply to U.S. shareholders who elect to pay the net tax liability resulting from the mandatory
inclusion of pre-effective-date undistributed CFC earnings in eight installments.
JCT Estimate: This provision, as amended, would increase revenues by $184.8 billion over 10
years.

B.

Rules Related to Passive and Mobile Income

1. Current year inclusion of global intangible low-taxed income by United States
shareholders
Current Law: Generally, foreign income earned by a foreign subsidiary of a U.S. corporation is
not subject to U.S. tax until it is distributed to the U.S. parent corporation as a dividend. Such
dividends, minus credits for foreign income taxes paid, are considered taxable income for the
U.S. corporation.
The main exception to deferral of U.S. tax is what is commonly called subpart F income (certain
foreign insurance income, certain passive investment income, and specified kinds of business
income, as well as certain investments in U.S. property). A U.S. parent is generally subject to
current U.S. tax on subpart F income earned by its foreign subsidiaries, less any foreign income
taxes paid on such income.
In the Mark: A U.S. shareholder of a controlled foreign corporation must currently include in
income its global intangible low-taxed income in a manner similar to how it includes subpart F
income. Global intangible low-taxed income is measured as the excess of the U.S. shareholder’s
aggregate net income over a routine return of 10% on its pro-rata share of the depreciable
tangible property of the controlled foreign corporation(s). Global intangible low taxed income
does not include effectively connected income, subpart F income, foreign oil and gas income, or
certain related party payments. Global intangible low-taxed income is taxed at a rate of 10%.
Foreign tax credits are allowed for foreign income taxes paid with respect to global intangible
low-taxed income but are limited to 80 percent of the foreign income taxes paid and are not
allowed to be carried back or forward to other tax years.
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Adopted in the Modified Mark: The Chairman’s modification reduces the proposal’s deduction
for global intangible low-taxed income from 50 percent to 37.5 percent for taxable years
beginning after December 31, 2025. For taxable years beginning after December 31, 2017, and
before January 1, 2026, the proposal’s 50-percent deduction for global intangible low-taxed
income is unchanged.
JCT Estimate: This provision, as modified, would increase revenues by $135.5 billion over 10
years.

2. Deduction for foreign-derived intangible income
Current Law: A U.S. corporation’s taxable income is taxed at rates ranging from 15 percent to a
top rate of 35 percent. This is true whether the corporation’s income is derived from tangible
property or intangible property.
In the Mark: A U.S. corporation is allowed a deduction equal to 37.5 percent (i.e., a preferential
tax rate of 12.5 percent) on its foreign-derived intangible income earned in the United States.
Foreign derived intangible income is calculated in a manner similar to the global intangible lowtaxed income.
Adopted in the Modified Mark: The Chairman’s modification reduces the proposal’s deduction
for foreign-derived intangible income from 37.5 percent to 21.875 percent for taxable years
beginning after December 31, 2025. For taxable years beginning after December 31, 2017, and
before January 1, 2026, the proposal’s 37.5-percent deduction for foreign-derived intangible
income is unchanged.
JCT Estimate: This provision, as modified, would reduce revenues by $64.4 billion over 10
years.

3. Special rules for transfers of intangible property from controlled foreign corporations to
United States shareholders
Current Law: If a U.S. corporation receives a distribution of earnings and profits from a foreign
corporation, whether of cash or property, the distribution is immediately subject to U.S. tax. If
the distribution is of property, then the amount of taxable income to the U.S. corporation is the
fair market value of the property at the time of the distribution to the extent that the foreign
corporation has earnings and profits.
In the Mark: This provision allows for tax-free transfers of intangible property, such as patents,
inventions, formulas, processes, designs, patterns, and know-how, from a controlled foreign
corporation to its U.S. parent corporation.
JCT Estimate: This provision would reduce revenues by $34.1 billion over 10 years.
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C.

Other Modifications to Subpart F Provisions

1. Elimination of inclusion of foreign base company oil-related income.
Current Law: Under the subpart F rules, the United States generally taxes the 10-percent U.S.
shareholders of a CFC on their pro rata shares of certain income of the CFC (referred to as
“subpart F income”), without regard to whether the income is distributed to the shareholders. In
effect, the United States treats the 10-percent U.S. shareholders of a CFC as having received a
current distribution of the corporation’s subpart F income. Subpart F income consists of foreign
base company income, insurance income, and certain income relating to international boycotts
and other violations of public policy.
Foreign base company income consists of foreign personal holding company income, which
includes passive income such as dividends, interest, rents, and royalties, and a number of
categories of income from business operations, including foreign base company sales income,
foreign base company services income, and foreign base company oil-related income.
In the Mark: The provision eliminates foreign base company oil-related income as a category of
foreign base company income.
JCT Estimate: This provision would reduce revenues by $4 billion over 10 years.
2. Inflation adjustment of de minimis exception for foreign base company income
Current Law: Under a de minimis rule, if the sum of a CFC’s foreign base company income
and gross insurance income for the tax year is less than the lesser of 5 percent of gross income or
$1,000,000, then none of the CFC’s gross income for the tax year is treated as foreign base
company income or insurance income.
In the Mark: This provision indexes the $1 million de minimis amount for inflation, with all
increases rounded to the nearest multiple of $50,000.
JCT Estimate: This provision would reduce revenues by $400 million over 10 years.
3. Repeal of inclusion based on withdrawal of previously excluded subpart F income from
qualified investment.
Current law: Prior to 2005, subpart F income included foreign base company shipping
income. Foreign base company shipping income generally included income derived from the use
of an aircraft or vessel in foreign commerce, the performance of services directly related to the
use of any such aircraft or vessel, the sale or other disposition of any such aircraft or vessel, and
certain space or ocean activities. However, for taxable years beginning after 1975 and before
1987, subpart F income did not include foreign base company shipping income to the extent that
such shipping income was reinvested during the taxable year in certain qualified shipping
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investments. To the extent that, in a subsequent year, a net decrease in qualified shipping
investments occurred, however, the amount of previously excluded subpart F income equal to
such decrease is itself considered subpart F income under section 955. Therefore, withdrawal of
previously excluded subpart F income from qualified shipping investments triggers an equivalent
increase in the subpart F income of the CFC.
In the Mark: The provision repeals section 955. As a result, a U.S. shareholder in a CFC that
invested its previously excluded subpart F income in qualified foreign base company shipping
operations is no longer required to include in income a pro rata share of the previously excluded
subpart F income when the CFC decreases such investments.
JCT Estimate: This provision would reduce revenues by less than $50 million over 10 years.

4. Modification of stock attribution rules for determining status as a controlled foreign
corporation.
Current Law: A U.S. parent of a CFC is subject to U.S. tax on its share of the CFC’s subpart F
income, even if no income is distributed to the U.S. parent. A foreign subsidiary is considered a
CFC if one or more U.S. persons, each of which owns at least 10% of the foreign subsidiary,
own more than 50% of the subsidiary’s stock. A U.S. person may be considered to constructively
own stock held by related persons and shareholders, but a U.S. corporation generally cannot be
treated as constructively owning the stock of a foreign shareholder.
In the Mark: This provision changes the ownership attribution rules so that certain stock
directly owned by a foreign person is attributed to a related U.S. person for purposes of
determining whether a foreign corporation is a CFC or a U.S. person is a U.S. shareholder.
JCT Estimate: Estimate reflected in dividends received deduction above.
5. Modification of the definition of U.S. shareholder
Current Law: A U.S. shareholder of a foreign corporation is a person who owns or is
considered to own 10% or more of the total combined voting power of all classes of stock
entitled to vote.
In the Mark: The provision expands the definition of U.S. shareholder to include any U.S.
person who owns 10 percent or more of the total value of shares of all classes of stock of a
foreign corporation.
JCT Estimate: This provision would increase revenues by $1.4 billion over 10 years.
6. Elimination of requirement that corporation must be controlled for 30 days before
subpart F inclusions apply.
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Current Law: Current law requires a corporation to be a CFC for an uninterrupted period of at
least 30 days in order for a U.S. shareholder to have a subpart F income inclusion with respect to
the corporation.
In the Mark: The provision eliminates the requirement that a corporation must be controlled for
an uninterrupted period of 30 days before subpart F inclusions apply.
JCT Estimate: This provision would increase revenues by $400 million over 10 years.
7. Look-thru rule for related controlled foreign corporations made permanent
Current Law: Current law generally subjects a 10% U.S. shareholder (taking into account a
number of attribution and constructive ownership rules) of a CFC generally subject to current
U.S. tax on its share of a CFC’s subpart F income. However, until 2020, Section 954(c)(6) of the
Code provides a “look-through” rule in which passive income will generally not be subject to
current U.S. taxation if the income was received by a CFC from a related CFC (provided such
income was not subpart F income or income effectively connected with the conduct of a U.S.
trade or business).
In the Mark: This provision makes permanent the CFC look-through rule.
JCT Estimate: This provision would reduce revenues by $11.8 billion over 10 years.
8. Corporations eligible for deduction for dividends from CFCs exempt from subpart F
inclusion for investment in U.S. property.
Current Law: The 10-percent U.S. shareholders of a CFC are required to include currently in
income for U.S. tax purposes their pro rata shares of the corporation’s untaxed earnings invested
in certain items of U.S. property.
In the Mark: The requirement in subpart F that U.S. shareholders recognize income when
earnings are repatriated in the form of increases in investment by a CFC in U.S. property is
amended to provide an exception for domestic corporations that are U.S. shareholders in the CFC
either directly or through a domestic partnership.
JCT Estimate: This provision would reduce revenues by $2 billion over 10 years.

D.

Prevention of Base Erosion

1. Denial of deduction for interest expense of United States shareholders which are
members of worldwide affiliated groups with excess domestic indebtedness
Current Law: Domestic corporations can reduce their U.S. tax liability through the use of
deductible interest payments. The high U.S. corporate tax rate creates an incentive to locate debt
in the United States.
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In the Mark: The provision addresses base erosion that results from excessive and
disproportionate borrowing in the United States by limiting the deductibility of interest paid or
accrued by U.S. corporations that are members of a worldwide affiliated group. For any domestic
corporation that is a member of a worldwide affiliated group, the provision reduces the deduction
for interest paid or accrued by the corporation by the product of the net interest expense of the
domestic corporation multiplied by the debt-to-equity differential percentage of the worldwide
affiliated group.
JCT Estimate: This provision would increase revenues by $8.8 billion over 10 years.
2. Limitations on income shifting through intangible property transfers
Current Law: The meaning of intangible property is unclear although it is a lynchpin of the tax
law, particularly to work out the allocation of income and deductions among taxpayers under the
transfer pricing rules of section 482 to prevent shifting of income across borders.
In the Mark: The provision addresses recurring definitional and methodological issues that have
arisen in controversies in transfers of intangible property for purposes of sections 367(d) and
482, both of which use the statutory definition of intangible property in section 936(h)(3)(B).
The provision revises that definition and confirms the authority to require certain valuation
methods.
JCT Estimate: This provision would increase revenues by $1.3 billion over 10 years

3. Certain related party amounts paid or accrued in hybrid transactions or with hybrid
entities
Current Law: Taxpayers currently use a variety of cross-border hybrid arrangements to claim
deductions without inclusions in any country or to claim multiple deductions for the same
payment in different countries.
In the Mark: The provision denies a deduction for any disqualified related party amount paid or
accrued pursuant to a hybrid transaction or by, or to, a hybrid entity. A disqualified related party
amount is any interest or royalty paid or accrued to a related party to the extent that: (1) there is
no corresponding inclusion to the related party under the tax law of the country of which such
related party is a resident for tax purposes, or (2) such related party is allowed a deduction with
respect to such amount under the tax law of such country. A disqualified related party amount
does not include any payment to the extent such payment is included in the gross income of a
U.S. shareholder under section 951(a).
JCT Estimate: Estimate is reflected in dividends received deduction above.
4. Termination of special rules for domestic international sales corporations
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Current Law: A domestic international sales corporation (“DISC”) is a domestic corporation
that satisfies the following conditions: 95 percent of its gross receipts must be qualified export
receipts; 95 percent of the sum of the adjusted bases of all its assets must be attributable to the
sum of the adjusted bases of qualified export assets; the corporation must have no more than one
class of stock; the par or stated value of the outstanding stock must be at least $2,500 on each
day of the taxable year; and, an election must be in effect to be taxed as a DISC. A DISC is
generally not subject to corporate-level tax and offers limited deferral of tax liability to its
shareholders.
In the Mark: The provision repeals the special Code rules for domestic international sales
corporations.
JCT Estimate: This provision would increase revenues by $5.3 billion over 10 years.
5. Dividends from surrogate foreign corporations not eligible for reduced rate on dividends
Current Law: Individual shareholders are entitled to a reduced rate of tax on qualified dividend
income. The term qualified dividend income includes dividends from certain foreign
corporations.
In the Mark: An individual shareholder who receives a dividend from a corporation which is a
surrogate foreign corporation as defined in section 7874(a)(2)(B) (that is, a U.S. corporation that
inverts to become a foreign corporation, other than a foreign corporation which is treated as a
domestic corporation under section 7874(b)) is not entitled to the lower rates on qualified
dividend income provided in section 1(h).
JCT Estimate: This provision would increase revenues by $700 million over 10 years.

E.

Modifications Related to the Foreign Tax Credit System

1. Repeal of section 902 indirect foreign tax credits; determination of section 960 credit on
current year basis
Current Law: A domestic corporation that owns at least 10 percent of the voting stock of a
foreign corporation is allowed a “deemed-paid” credit for foreign income taxes paid by the
foreign corporation that the domestic corporation is deemed to have paid when the related
income is distributed as a dividend or is included in the domestic corporation’s income under the
anti-deferral rules.
In the Mark: The provision repeals the deemed-paid credit with respect to dividends received
by a domestic corporation which owns 10 percent or more of the voting stock of a foreign
corporation. A deemed-paid credit is provided with respect to any income inclusion under
subpart F. The deemed-paid credit is limited to the amount of foreign income taxes properly
attributable to the subpart F inclusion.
JCT Estimate: Estimate is reflected in dividends received deduction above.
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2. Separate foreign tax credit limitation basket for foreign branch income
Current Law: The foreign tax credit limitation is applied separately to passive category income
and general category income. Passive category income includes passive income, such as
portfolio interest and dividend income. All other income is in the general category.
In the Mark: The provision requires foreign branch income to be allocated to a specific foreign
tax credit basket. Foreign branch income is the business profits of a United States person which
are attributable to one or more qualified business units (QBUs), in one or more foreign countries.
JCT Estimate: Estimate is reflected in the inclusion for global intangible low-taxed income
above.
3. Acceleration of election to allocate interest, etc., on a worldwide basis
Current Law: Current law allows corporations a deduction for interest to be apportioned based
on the ratio of the corporation’s foreign or domestic assets (as applicable) to its worldwide assets.
Generally speaking, the rules of apportioning the deductions among affiliated groups exclude
foreign corporations. These rules were modified by legislation in 2004 to permit a U.S.-affiliated
group to apportion the interest expense of the members of the U.S.-affiliated group on a
worldwide-group basis (that is, as if all domestic and foreign affiliates are a single corporation).
But, the modification has been delayed by statute until 2021.
In the Mark: This provision accelerates the effective date of the worldwide interest allocation
rules to taxable years beginning after December 31, 2017.
JCT Estimate: This provision will reduce revenues by $2 billion over 10 years.
4. Source of income from sales of inventory determined solely on basis of production
activities
Current Law: Income from the sale of inventory property that a taxpayer produces (in whole or
in part) in the United States and sells outside the United States, or that a taxpayer produces (in
whole or in part) outside the United States and sells in the United States, is treated as partly U.S.source and partly foreign-source.
In the Mark: Under this provision, gains, profits, and income from the sale or exchange of
inventory property produced partly in, and partly outside, the United States is allocated and
apportioned on the basis of the location of production with respect to the property. For example,
income derived from the sale of inventory property to a foreign jurisdiction is sourced wholly
within the United States if the property was produced entirely in the United States, even if title
passage occurred elsewhere. Likewise, income derived from inventory property sold in the
United States, but produced entirely in another country, is sourced in that country even if title
passage occurs in the United States. If the inventory property is produced partly in, and partly
outside, the United States, the income derived from its sale is sourced partly in the United States.
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JCT estimate: This provision would increase revenues by $500 million over 10 years.

F.

Inbound Transactions

1. Base erosion and anti-abuse tax
Current law: Currently, foreign-owned U.S. subsidiaries are able to reduce their U.S. tax
liability by making deductible payments to a foreign parent (or foreign affiliates). This often
results in earnings stripping when deductible related-party payments are subject to little or no
U.S. withholding tax. Foreign parents often take advantage of these deductions through the use
of interest, royalties, management fees, or reinsurance payments from the U.S. subsidiary.
In the Mark: This provision requires all U.S. corporate taxpayers with 1) annual gross receipts
in excess of $500 million and 2) deductible foreign related-party payments to pay additional
corporate tax, in certain circumstances. The base erosion anti-abuse tax is imposed if 10% of the
modified taxable income (generally, taxable income plus deductible foreign related-party
payments) of the U.S. corporation exceeds the U.S. corporation’s regular tax liability for the
year. Deductible foreign related-party payments do not include cost of goods sold (which is not
a deduction but rather a reduction of gross income). U.S. corporations with foreign-related party
payments of less than 4% of their total expenses are not subject to the tax. The provision allows
for a reduction of liability for this anti-abuse tax for a certain percentage of the U.S.
corporation’s net operating loss carryforwards and its research and development tax credits.
Adopted in the Modified Mark: The Chairman’s modification changes the proposal’s tax rate
of 10 percent to a rate of 12.5 percent of the modified taxable income of the taxpayer for the
taxable year over an amount equal to the regular tax liability (defined in section 26(b)) of the
taxpayer for the taxable year for taxable years beginning after December 31, 2025.
That is, under the Chairman’s modification the regular tax liability is reduced by an amount
equal to all credits allowed under Chapter 1 (including the general business credit), for taxable
years beginning after December 31, 2025.
The Chairman’s modification excludes an amount paid or incurred for services if those services
meet the requirements for the services cost method under section 482 (excluding the requirement
that the services not contribute significantly to fundamental risks of business success 9 or failure)
and if such amount is the total services cost with no markup, for taxable years beginning after
December 31, 2017.
JCT Estimate: This provision, as modified, would increase revenues by $137.6 billion over 10
years.

G.

Other Provisions
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1. Taxation of passenger cruise gross income of foreign corporations and nonresident alien
individuals
Current Law: Source rules generally provide that income from furnishing transportation that
both begins and ends in the United States is U.S.-source income, and 50-percent of income
attributable to transportation that either begins or the ends in the United States is treated as U.S.source income. However, to the extent that the operator of a shipping or cruise line is foreign, its
ownership structure and the maritime law applicable for determining what constitutes
international shipping as well as specific income tax provisions combine to create an industryspecific departure from the rules generally applicable.
In the Mark: This provision creates a category of income defined as passenger cruise gross
income, provides specific rules for determining the extent to which such income is effectively
connected with the conduct of a trade or business in the United States, and removes such income
from eligibility for reciprocal exemptions.
JCT Estimate: This provision would increase revenues by $700 million over 10 years.
2. Restriction on insurance business exception to PFIC rules
Current Law: Under current law, U.S. shareholders of a passive foreign investment company
(PFIC) may be taxed currently on the PFIC’s earnings. A PFIC is defined as any foreign
corporation (1) 75 percent or more of the gross income of which is passive, or (2) at least 50
percent of the assets of which produce passive income. Among other exceptions, passive income
does not include any income that is derived in the active conduct of an insurance business if the
PFIC is predominantly engaged in an insurance business and would be taxed as an insurance
company were it a U.S. corporation.
In the Mark: Under the provision, the PFIC exception for insurance companies would be
amended to apply only if the foreign corporation would be taxed as an insurance company were
it a U.S. corporation and if loss and loss adjustment expenses, unearned premiums, and certain
reserves constitute more than 25 percent of the foreign corporation’s total assets (or 10 percent if
the corporation is predominantly engaged in an insurance business and the reason for the
percentage falling below 25 percent is solely due to temporary circumstances).
JCT Estimate: This provision would increase revenues by $1.1 billion over 10 years.
3. Repeal of fair market value method of interest expense apportionment
Current Law: Currently, members of a U.S. affiliated group can allocate interest expense on
the basis of the fair market value of assets for purposes of section 864(e).
In the Mark: The provision prohibits members of a U.S. affiliated group from allocating
interest expense on the basis of the fair market value of assets for purposes of section 864(e), and
requires that members allocate interest expense based on the adjusted tax basis of assets.
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JCT Estimate: This provision would increase revenues by $200 million over 10 years.
4. Modification to source rules involving possessions.
Adopted in the Modified Mark: The provision modifies the sourcing rule in section 937(b)(2)
by modifying the U.S. income limitation to exclude only U.S. source (or effectively connected)
income attributable to a U.S. office or fixed place of business. It also modifies section 865(j)(3)
by providing that capital gains income earned by a U.S. Virgin Islands resident shall be deemed
to constitute U.S. Virgin Islands source income regardless of the tax rate imposed by the U.S.
Virgin Islands government.
JCT Estimate: This provision would reduce revenues by $600 million over 10 years.
5. Repeal exclusion applicable to certain passenger aircraft operated by a foreign
corporation.
Adopted in the Modified Mark: This proposal modifies the reciprocal exemption from U.S. tax
under section for gross income derived by a foreign corporation from the international operation
of an aircraft by adding two additional requirements. Under the proposal, the exemption from
U.S. tax under section 883(a)(2) shall not apply if: (1) the foreign corporation engaged in the
international operation of an aircraft is headquartered in a foreign country without an income tax
treaty between the United States and such foreign country, and (2) the foreign country has fewer
than two arrivals and departures, per week, from major passenger airline carriers headquartered
in the United States. For these purposes, an aircraft that lands in one country and subsequently
departs from that country is treated as having engaged in one arrival and departure. The proposal
is effective for taxable years beginning after December 31, 2017.
JCT Estimate: This provision would increase revenues by $200 million over 10 years.
6. Stock compensation of insiders in expatriated corporations
Adopted in the Manager’s Amendment: The amendment increases the excise tax on stock
compensation in an inversion from 15 percent to 20 percent.
JCT Estimate: This provision would increase revenues by $100 million over 10 years.

IV – Revenue Dependent Repeals.
Adopted in the Modified Mark: The Chairman’s Mark is modified by adding a proposal that
repeals the proposals described in sections II.B.4, II.B.6, II.C.1, II.C.2, II.C.5270, and III.B.1, of
this document if, as determined by the Secretary of the Treasury from amounts reported in the
Financial Report of the United States Government, cumulative aggregate on-budget Federal
revenue from all sources for the period beginning October 1, 2017, and ending September 30,
2026, exceeds $27,487,000,000,000 by an amount greater than or equal to $900,000,000,000.
The proposal is effective for taxable years beginning after December 31, 2025.
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JCT Estimate: This provision would have negligible revenue effects.
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