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EXECUTIVE SESSION

WEDNESDAY, DECEMBER 11, 1985
U.S. Senate

Committee onAFinance

Washington, D.C.

The committee met, pursuant to notice, at 9:30 a.m. in
room SD-215, Dirksen Senate_Office Building, the Honorable
quert Packwood (chairman) presiding.

Present: Senators Packwoad, PDanforth, Heinz, Symms,
Grassley, Long, Bentsen, Matsunéga, Moynihan, Boren and
Bradley.

Also Present: . J. Roger Mentz, Deputy Assistant
Secrétary for Tax Policy.

Also Present: Bill Diefenderfer, Chief of Staff;

John Colvin, Chief Counsel; and Michael Stern, Minority

Staff Director.
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The Chairman. The committee will come to order, please.
And I hope we can finish our business expeditiously for the
reason that if we cannot, I am going to have to recess the
hearing ahd go to the floor on‘Gramm—Rudman at around 10:00
to 10:05 or 10:10, and I would hope we would be done wifh the
business by that time.

We have four nominations before.us: Governor Bowen
for Health and'Human Services; and Brunsdale for the
International Trade Commission; Paul Freedeﬁberg, Assistant
Secrefary'of Commerce for Trade; and Francis Keating,
Assistant Secretary of the Treasury Enforcement and
Operationsﬁ

Senator Moynihan. Mr. Chairman.

The Chairman. Senator Moynihan.

Senator Moynihan. We haQe heard all of these
distinguished nominees, and I move their confirmation.

The Chairman. Is there objection?

(No response)

The Chairman. Let us take them one at a time because
I hope there is no problem with Ms. Brunsdale. If there is,
there ngL be a problem with Mr. Freedenberg, but I think
everything is definite.

Senator Danforth.

Senator Danforth. I think it is satisfactory, too. At

least I hope it is, Mr. Chairman. That is my understanding
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talking to the Administration.

The Chairman. And I have talked to the ‘two or three
members that had objections'to Ms. Brunsdale for different
reasons, and I think they are all satisfied.

Now we will not report them out until we formally have
a quorum, but I would move to report Governor Bowen. 1Is
there objection?

(No response)

The Chairman. Reported, as soon as we have a quorum.

I would move to report Ms. Brunsdale. 1Is there ob;ection?

(No response)

The Chairman. Mr. Freedenberg?

(No response)

The Chairman. Mr. Keating?

(No response)

~The Chairman. Atl right. As soon as we have a quorunm,
they will be reported out. If not, I am going to try to
poll them out because I think everything is set on those.

Let us now move to the porf bill, the water bill. And
I might ask if Mike Stern would have any comments; This 1is
Mike's Llast markup after how ﬁany years, Mike?

Mr. Stern. Seventeen, Mr. Chairman.

The Chairman. Seventeen years. And I have been on this
committee a dozen, and I have regarded Mike ;s a close friend

and great ally, and one of the extraordinary public servants
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that this committee or this Congress has ever had. And,

Mike, I for one am going to miss you very much.

(Applause)

The Chairman. Senator Moynihan.

Senator Moynihan. Mr. Chairman, I wonder if the
committee could not have a resolution to that effect which
we could vote op shortly and have embossed and presented to
Mr. Stern. I Belfeve it is a unique 17-year service.

‘The Chairman. Absolutely. And if there is any
objection, fhe person wiLl no longer be recognized on the
committee.

(laughtef)

The Chairman. Now let us move to the port bill.

John, are you ready?

Mr. Colvin. Yes, Mr. Chairman.

The Chairman. ALL right. You have got an 8-page
handout, and I hope we can report the bill as it is in
accordance with the handout.

Why don't you go ahead, John, and start.

Mr, Colvin. The handout was distributed yesterday, and
it makes a number of changes that we have worked out with
members, staffs. Rather than go through them point by point,
I believe it would be quicker just for you to move their
adoption and open it for debate.

The Chairman. Senator Moynihan, comments. This came
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resources bill to authorize new projects since 1976, but that

S

from the Environment and Public Works Committee. And I have
got to say,.and a great portion dueideSenétor Mdyﬁ%hah
helping as an arbitrator on this, we have reached.an agreement
between big ports and small ports, between upriver ports énd
coastal ports, with the barge Operatipng, although they afe
not enthusiastic:about the increase in the barge user fee,

but I have never met,ahybody who was enthusiastic. But they
have come along.

We have reached the agreements on taxes, based upon the
value versus weight. And I would call upon Senator Mbynihan
for any comments he may have.

Senator Moynihan. Mr. Chairman, I want to thaqk the
committee, the staff, that has put together a very fine
summary of the legislation. This is a matter of great
concern and iﬁterest to the Committee of Envirbnmént and

Public Works.

It is the fact we have in mind the first federal water

was a minimal matter.v LiteraLLy, this is the first time in
15 years that we have done this.

And one of.the reasons we have not been able to do it in
the past is there has been no way to responsibly say we will
pay for these projects. This makes that provision. And I hops
the measure will be adopted as it is.

I have one small study I would like to suggest tater, but
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let us continue.

The Chairman. Further comments?

Senator Danforth. Yesu.

The Chairman. Senator Danforth.

Senator Danforth. Well, Mr. Chairman, thefe is a
provision in this bill that non-federal sponsors of port
projects can also, in waterway projects, can also impose
fees =--

The Chairman. To make up their portion of the r-

Senator Danforth. Right.

And in the House bill, the House provides that where
a fee is overcharged, there iS.a cause of action in the
federal court in the district Qhere the non-federal sponsor
is located fo recover the overcharge. There is - no similar
provision in the Senate bfll- And I would like to offer an
amendment to placg a similar provision in the Senate bill.

Senator Long. I didn't hear that.

Senator Danforth. 1In other words, supposing that a
community has a non-federal sponsor and iﬁposes its own
user fees and it turns out that those fees were iﬁproperty
collected or there was an overcharge, there is a question
unless it is provided for in statute whether the local
government would be susceptible to suit for the recovery of‘

the overcharge.

The House bill makes it clear that the locality, the
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non-federal sponsor, would be susceptible, the suit would
be within the jurisidction of the federal district court
for that district.

This ame;dment would provide some more language than
the Senate bill.

The Chairman. Let me make sure I understand against

N
what the charge will lay. At the moment, states or their
subdivisions cannot constitutionally impose fees on imports
without the consent of Congress. We are giving them this
consent.

Senator Danforth. Right.

The Chairman. The fees that they impose are to bear
a reasonable relation to the project that they are undertaking.
And that is roughly the way we define it.

Senatar Danforth. Right.

The Chairman. And you are saying that the House pro-
vision would alLow.the local port to be sued. And I assume
the allegation would be the fee is excessive because it
produces more money than is needed for a project which has
a reasonable reltation upon whom the fee is levied;

Senator Danforth. That's right.

The Chairman. Is that roughly it?

Senator Danforth. Yes.

Senator Long. It sort of looks like we are going to

give them the authority to levy the fee and then limit it in
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the same bill that gives them the authority. Doesn't it?
That's Qhat that amendment would do.

The Chairman. I might call 6n John Calvin, but it
looks to me Like what we are doing is we are not saying
they .can't levy it and it has got to haQe a reasonable
relation to the project, but we are making that a very
contentious issue —— in comes a taxpayer and says this fee
doés not bear a.sufficiently reasonable relation to the
project, and, thefefore, I'm going to sue for the overcharge.

Senator Long. Would not that mean or does not that
mean that just anybody can take them to court the minute
they put the fee on?

The Chairman. John?

Mr. Colvin. It would mean that they could sue,-énd it
would create an increased litigation activity. But the
individuals paying the tax do haQe rights under Section 606,
and it gives them an opportunity to enforce those rights.

The Chairman. They have that now.

Mr. Colvin. Yes, sir. Senator Danforth's amendments
would give them the opportunity to police those r%ghts.

Senator Long; To please them how now?

Mr. Colvin. For example, under the bill as it comes to
the Finance Committee, fees may not be imposed on vessels
with drafts less than 14 feet for improvements relating to

projects deeper than 20 feet. Senator Danforth's amendment

Moffitt Reporting Associates
Falls Church, Virginia 22046
(703 737.4750




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would create the opportunity for a vessel owner with the

draft Less than 14 feet to go to court to object to having
a fee imposed for one of those improvements.

Senator'LonQ. -You mean he would have the right to téke
them to court even though it does not affect him?

Mr. Colvin. He would have the right to take them to

court if the ltocality -=-

Senator Danforth. To pay the fee and see it has been
properly charged.

The Chairman. Jack, I wonder if you might do this.
Would you be willing to withhold and let me see that. I
think I Like the idea. And let us bring it up és an
amendment on the floor, if we can have a chance to look at it
and make suré I understand what we are doing.

Senator Danforth. Well, I would always rather have the
committee adopt reasonable amendments such as this. I want
to cooperate with my chairman.. If seems to me that there is
an otd adage that where is a right there should be a
remedy. And if there is a right to recovering overcharge,
it seems to me that there should be a remedy without the
jurisdiétion pleading sovereign immunity.

The Chairman. Would not you rather have your chairman
wholeheartedly, enthusiastically supporting you on the floor
knowing what you are doing than --

Senator Danforth. Of course.
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The::Chairman. Thank you.

(Laughteri

Senator Long. Please understand, Mr. Chairmah, 1
wong hope that before you commit yourself on. this that you
at least give me an opportunity to know what'you know as the
facts.

(Laughter)

Senator Long. And that is what difference i; this
going tb make compared with —-- I mean specifically, you know.
What would be the differenge? Usually, I-am a great
blackboard man. If you can ju#t put it on a blackboard so
we can all understand what the difference would make, then
I would feel a . lot better about it.

Senator Danforth. Let me in just one minute or less
spell it out. Supposing that I am a barge operator. And
supposing that I am charged for fees that I should not be
charged, and that, you know, I have a legal right under the
bill not to pay this charge. But ; have paid it. How do I
get my mdney back?

Well, I can file a suit in court. But suppose the
defense is sovereign immuqity. My case does not get me
anywhere. So what this just does is to say that a condition
%or the locality imposing its own user fees is that if it
wrongly imposes the user fees then there should be some

forum where the person who has been overcharged can get his
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money back.

The Chairman. I understand it, and if you withhold, I
will Llook at it. And I will say to Senator Long I will
ensure that you have it. But if you have any fear that you
would Like to know as much as I knowlon this, do not worry
about it. I will never know as much as you know about
anything.

Senator Long. That is just not so. I would hate to
say that, Senator. You would be surprised what youlare
saying about yourself when you say that.

(Laughter)

Senator Long. You would be surprised how Llittle I
know.

The Chairman. Is there objection to reporting the
bill out?

(No response)

The Chairman. It will be reported. When we get a
quorum -- do you want to do the extender bill, Jack?

.Senator Danforth. Sure. |

Senatof Moynihan. Mr. Chairman, may I offer a small
amendment to the bill simply to ask --

The Chairman. To the extender bill or to =--

Senator Moynihan. No, this measure. There is concern
on the part of senators from the northwest and to a much

lesser degree of the northeast about the possibility of the
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the diversion of traffic from Canada in order to collect
the fees and the loss of traffic as a consequence.

But if we could have a proper study of this made by
the Corps of Engineers, we would be ;bié‘fo address it
at some fufure time --

The Chairman. I would be very receptive to the sfudy.
And the reason I ask that is this is_a contentious amendment.
This is not one that is going to breeze through. The
Administration is opposed, and they are worried about =-- you
know, the other side of this.amendment is cargo thaf‘comes
into the United States that is going to Canada or Mexico
will be exempt, but unless you bonded it, I am not sure
how you know when something is landed in Galveston or landed
in Newark wHere it is going.

And I would be very receptive to the study. I would
have to oppose an amendment.

Senator Moynihaﬁ. Understood. That is why a study is
proposed, and I think the chairman understands this matter.

The Chairman. Is-there objection to the amendment of
the Senator from Neq York on a study?

Senator Bentsen. Let me understand, again, since I just
walked in. And I apologize for that.

What we are dealing with is the problem of the
competition of the Mexican ports and the Canadian ports, and

you are asking for a study in that regard.
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I frankly do Aot think there is a serious problem on
the Mexican side, but the study is fine as far as I ;m
concerned,

The Chairman. 1Is there objection to adopting the
amendment on the study?

(No response)

Thé Chairman. Without objéction, it is adopted and
appended to the bitl as 5t goes from the ;ommittee.

Mr. Colvin. Mr. Chairman, you haQe then reported
S. 1567, incorporating-the modifications suggested in this
document?

The Chairman. That is correct. And incofporating the
Moynihan amendment.

The extendeh bill. Jack, are you ready?

Senator Danforth. Yes.

The Chairman. This is the Danforth-Bentsen gxtender
bill.

Senator Danforth. wéLL,-Mr..Chairman, Senator Bentsen
and I have been working on this, and we have intfoduced a
bill whjch is S. 1912 which has 68 cosponsors. The idea of
it is that certain provisions of the tax law expire
automatically. Some already have. Most of these expire
automatically on January 1st. And because wWwe are not going
to have a tax bill at least before next summer, this would

extend for six months, until June 30th, 1986, various
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provisions of the Internal Revenue Code, which are Section
8618, R&D allocation; the R&D tax credit; the net operating
loss moratorium; the faculty housing moraforium; the

targeted jébs credit; the award of attorneys' fees in tax
court; educational assisténce; group legal services; van
pooling; residential energy credits; business energy credits;

architectural barriers; dividend reinvestment; and FICA

federal judgea.

Now, Mr. Chairman, our proposal is simply an extension

for six months. No modificéfﬁon. I understand the House

.has in jts version of the tax bill recommended certain

changes in these programs and the repeal of some of them.
And some of them probably should be repealed and some of
them -- maybe all of them should be modified.

But I really thﬁﬁk that we in the Senate shou}d have a
hand in any changes, substantive changes, in the law. And
my hope wbuLd be that we could simpLy_extend these programs
without modifying them, and reéLLy insist with the House that
we not get involved in the lLast few days:of'the Sgnate
making §ubstantive modificatidns.

The Chairman. I made a request yesterday, and I wonder
if you yould mind amending it just slightly to make the
extension effective through the day that we go into the
recess in August, because I think we are going to be done.
If we have a tax bill, we are going to be dbne. And that 1is
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‘business that way. That we are not going to agree to take

roughly when we will be up against it, and I would hate to

come back with another extender at the 1st of July when we --
Senator Danforth. Fine.
Senator Bentsen. Mr. Chairman, I have no objections to -
Senator Long. Let me just make one suggestion in
connection with this. It wﬁutd be all right with me to go
to conference with the House over the amendments that they
haQe in their bill that deal with these'subjects. I think
it would be wrong for us -- and I would;no¥'£ikeﬁto-see”us
gquibbling on the amendment, on this-feport, but I do not
think we ought to put anybody under the gun in having to
front some amendment that he would be strongly'opposed td that
is not relevant to these subject matters. And I would hope
that we would have an agreément that if they want to

conference on that basis, we are just not going to do

something that probably could not pass the Senate on its
own rights, and it would not be relevant to this legislation.
With that understanding, I.am happy to go along.
The Chairman. Is there objection to reporting the
bilt?
Senator Grassley. Mr. Chairman.
The Cﬁairman. Senator Grassley.
Senator Grassley. I do not have objection to reporting

the bill. And I am a cosponsor of the bill, but I would Like
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to point at Item Number 7 and remind my colleagues on this
committee that twice last year as well as once this year

as part of the reconciliation package we do have some changes
in the attorney fees provisions for the tax court. The |
purpose of the changes we have made is to make the tax court
provisions under equal access to justice exactly the same
that is available in district court to any citizen involved
with any government agency in like legislation that has been
passed and signed by the President already.

And I am hoping fﬁat“bgcause we do put this provision in
this extension that that doeé not .discourage my colleagues
on this committee negotiating very strongly the Senate's
pésition over the last three years on Item Number 7 in
reconciliation.

The Chairman. Let me assure the Senator from Iowa I
think that right is on his side; I hope that might is on your
side. You are absolutely right in the position you.have on
attorneys' fees in the tax court. And this will in no way
demean that position or Limit that position. This is simply
to try to get us through the period until we get your
position won.

Senator Bentsen. Mr. Chairman.

The Chairman. Senator Bentsen.

Senator Bentsen. Mr. Chairman, let me say I very much
agree with my colleague from Missouri concerning what we are
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trying to do here. And we do not pick and choose among
these tax credits, and I do not think we should. I think
for at least every membér on this committee there is at
least one disagreeable item in those extension; that you
would Llike to debate and change.

But because of the shortness of time, we should not be
trying to do that now. "And unless we extend these credits,
you are going to leave the taxpayers in the dark aé to what
is going to be done because the House bill, of course,
chooses the date of January the 1st on those that it does
make applicable. But we know we.are going to make some

substantive changes in what comes over from the House. And

the question is do we make it retroactive back to January the

1st, do we move them forward to a different date.

So I believe that this is the best approach to the item,

and I strongly suppart what my distinguished chairman of the
sub;ommittee is propounding.

The Chairman.. Is there objection to reporting this
bill?

Senator Bradley. Mr. Chairman, I was curious if we
could not add an extender also for the period of time of the
tax preferences for the Superfund tax.

Senator Bentsen. Mr. Chairman, 1if I might speak to
that. And I understand the concern of my friend from New

Jersey. I share that concern. But we have a profound
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difference in the means of raising that tax between the House
and the Senate.

I do not see any serious problem for the EPA on the
Superfund in the period of time that hopefully it would take
for us to resolve the differénces with the House. And with

that in mind, I would prefer that we not extend the Superfund

.tax.

If we were to extend it to March 31st or even to
July the 1st, June 30th, you are not going to see the EPA put
on any muLti—year projects. They are not going to do it
without multi-year funding‘available to them. And we would

not resolve.  that particular issue by a simple extension of

the means of taxing that we now have.

Frankly, I would Like to keep the pressure on to'try to
see that we resolve this quickly with the House, and not --

The Chairman. I could not agree more. I would like to
go to conference tomorrow with the HOQSe on the Suberfund if

we could. I think in this case, Bill, the more pressure we

-leave on, the more Likély we are to resolve this rather than

extending it.
Senator Bradley. Well, let me say as someone who has

actually proposed our approach to the Superfund tax broad

based, I would Llike to see that be the ultimate outcome as

well. My only concern is if somehow in the next three to five
months there is an emergency. Where does the money come to

Moffitt Reporting Associates
Falls Church, Virginia 22046
(703) 237-4759




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

S
N9

to deal with the emergency. And that is my only concern.
The Chairman. My guess is if there is three to five
months and an ehergency comes, we will appropriate somehow
the money for- the -— I mean if you really mean a genuine
emergency tﬂqt something has been found and discovered that

is an imminent, right-now health hazard, we will find the
money.

Senator Bentsen. Well, I would say I am confident that:
is true and i am confident insofar as personnel at the EPA
jf they have to to chip enough funds to take care of that
situation. I share the deep concern of the Senator from New’
Jersey as being the primary sponsor of that amendmgnt on this
committee, along with my friends, Senator Wallop and Senator
Bradley, who is a very major part of that effo?t in putting
that together.

Sen;tor Bradley. Well, with thaf assurance, I do not
see any reason to try to lose this vote. And I appreciate
that very much.

The Chairman. Is there objection to reporting the bill?

Mr: Mentz. Mr. Chairman.

The Chairman. Oh, yes.

Mr. Mentz. Down in the cheap seats.

I just wanted tda say that while I think you know the
Administration has some problems with some of the substantive
provisions here as a matter of going forward with an extender,
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we think it is a responsible concept, and we sUpport itf

I would point your attention to two items on the Llist
along the Lines of what Senator Grassley mentioned. Some
of these are coming up in reconciliation. .The 8671-AR&D
extension is coming up. That, incidentially, there is a

substantive agreement over on the House side, so when it comes

up in tax reform, you will have a chance to look at it

substaﬁtively.

But the moratorium is.in your version of'reconciliation.
And I hope you can.get it there even if this bill does not
make it all the way;

The second point -is on tﬁe faculty housing. The Senate
Finance Committee reached a solution to faculty_hous{ng. If
that hotds in reconciliation confereqce, of course, you will
not need the moratorium. |

The Chairman. Mr; Mentz, Mr. Secretary, anything we'
can get in reconciliation I am sure we will be happy to drop
out of this list as a protector - in C$se something goes wrong.

Senator Danforth. Mr. Chairman.

Thg Chairman. Senator Danforth.

Senator Danforth. This is, of course, a Senate bill,
and I hobe that it will be understood. In fact, I would
include in the addenda to the bill itself authorization for
the chairman to put this on any appropriate House bill.

The Chairman. As soon as we can find one.
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Now we have 11 here. I might explain to the members
what we have done in the past. On the four nominees, there
was no objection, and we are going to report them out
subject to a quorum being here. A quorum is here. Is thére
any objection to the reporting of the fouf nominees that are
on.the Llist?

"Senator .Heinz. Mr. Chéifman; I Have no 'objection, but it
is-ﬁ; hope it-would be possible for the Senate to act. on
those nominations today.

The Chairman. They will all Se rgported out of here
within 10 minutes after we. are done; get them to the floor.
And I hope we can too.

Senator Heinz. Very well.

The Chairman. ALl right. Is the.re'objecti'on to
reporting of the extender bill, the Dahforth—Bentsen extender
bill?

(No response)

The Chairman. Withoﬁt objection. And we have reported
the waterway user fee bill and --

Senator Moynihan. Mr. Chairman, I said something
stupid earlier on. I suggested that it was the Corps of
Engineers that would study the question of diversion.
Obviously, this should be the Treasury and the Customs Service.

The Chairman. MWithout objection.

Senator Moynihan. -Thank you.
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The Chairman. Senatbr BFé&iey.

- Senator Bradely. Yes. Mr. Chairmah, on the port
fees, I was wondering if we could -— did: I understand that
you hav; already moved the port fees?

The Chairman. We did ﬁot have a quorum so it is
technically before us because I don't want to report it out
without '‘a quorum.

Senator Bradley. As you know, there is a harbor
maintenance fee of about four one-ﬁundredths of a percent.
My concern is that not disadvantage U.S.‘ports Vis-a-vis
Canadian ports, and result.in a diversion. And my suggestion
would be that we exempt caréo'that goes to those ports and
is headed to Canada from the fee. And I wondered if that ~-

The Chairman. I would speak an objection to it. You
and I falked earlier this morning. I will tell you why.
One, I very desperately want to get this bill =-- and this
is a éontentious subject. _The Administration says —-- now I
can telL-you with a grain of salt this will make it subject
to veto. I think with eVerything in it it would not.. But
it make§ it contentious.

Two, the problem is if you are going to land cargo that
is going to go to Canada or Mexico, unless you bonded it,
you do not know when it lands if it is going to Canada or
Mexico. It may or it may not. And it means that you are

going to have to exempt, as best we can tell, $5 to $6 million
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worth of fees because you don't know.

Senator Moynihan has offered, and we have accepted, a
study on this very subject, on diversion, and the comhittee
adopted that and to be reported within 6ne year. 'Buth
would appreciate it if the Senator from New Jersey wodfd not
push his amendment because I think it is going to hamstring
our chances of getting through a very significant bill for
evérybody. f

Senator Bradley. weLL,‘I don't want to do that. Is
the committee éhairman's intention, pending the outcome of
the study, to revisit this issue in a year or year and é half?

The Chairman. Absolutely.

Is there objection to =--

Senator Long.

Senator Long. Mr. Chairman, does this include diversion
both ways?

The Chairman. Oh, it includes diversion both wa}s. Yes.

Senator Heinz.

Senator Heinz. Mr. Chairman, I would just ije to be
sure thgt we have report language that takes what I think is
the intent of everybody on this committee, and that is that
the ad valorem fee in this year's bill not be the first of
many increases in ad valorem fees, and that we fully
anticipate that this will be a steady state kind of thing.

Not something that can be ratcheted up and up and up every

Moffitt Reporting Associates
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chance someone downtown feels like it.

The Chairman. I would hope very seriously that applies
to the barge user fees also.

Senator Moynihan. Mr. Chairman.

The Chairman. Senator Moynihan.

Senator Moynihan. Mr. Chairman, may I just say that
the Committee Environment and Pubtfc Works, we have been at
this a long £ime, aqd we think this is enough.

Senator Heinz. 1Is there any objectién, ME. Chairman, to
report language so indicated?

The Chairman. Not at all.

Senator Bradley. I would like to second what Senator
Heinz said;

The Chairman. That will be included in report language.
Without objection, the bill 1is reported; And we stand in
adjournment to go -down for Gramm-Rudman.

(Whereupon, at 10:00 a.m., the executive session was

concluded.)
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GENERAL STATEMENT AND DISCUSSION OF MAJOR
PROVISIONS

The Federal water resources development program has been in
serious decline in recent years: ,

—Construction spending by the primary Federal water resources
agency, the U.S. Army Corps of Engineers, has dropped 78 per-
cent in the past 20 years.

—It takes an average of 26 years to move a typical water devel-
opment project into construction, once the project study is au-
thorized.

—And no major water resources development bill, authorizing
?3’% up-to-date projects and programs, has become law since

On several occasions during the past four Congresses, the Com-
mittee on Environment and Public Works has sought to enact om-
nibus water development legislation. Dozens of hearings have been
conducted. Several bills were reported to, and in some cases passed
by, the Senate. : ’

Yet, in past nine years, only one item has become law, Public
Law 95-502, dealing with Locks and Dam 26 on the Mississippi
River and imposing an inland waterways fuel tax.

But if the water development program has slowed, with an in-
crease in the backlog of work to do, why is any bill needed now?
The answer is three-fold:’

1. Reforms in the way projects are to be analyzed and fi-
nanced are essential if the program is to obtain support from
the Executive Branch and the Congress in the future. This bill
contains those reforms.

2. Much of the work that is now authorized will never—and
should never—be built. The Corps has a large backlog of au-
thorized but unconstructed projects. At current spending rates,
the agency could theoretically continue to build these projects
for more than thirty years. This bill contains a new deauthor-
ization process to weed out old, unnecessary projects.

3. There is a need for earlier implementation of newly de-
signed projects, ones that meet today’s needs. This bill author-
izes 167 projects developed within the Corps, as well as other
important initiatives.

For these reasons, this bill is necessarily comprehensive and con-
troversial. It bridges a long period of inaction, and molds the exist-
ing Corps water resources program into one that is more respon-
sive to public needs.

The Committee recommends to the Senate a bill containing eight
titles. These titles contain new projects, new programs, program re-
forms, and a series of new approaches on the way costs are allocat-
ed. This bill contains new procedures for sharing the construction
costs of harbor and flood control projects, and imposes new taxes to

&Y
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defray a portion of the cost of harbor and inland waterway mainte-

ance. :
! Each of these changes in law will help extend the beneficial
impact of limited Federal dollars and will assure that the Ameri-
can taxpayers receive increased value for each dollar invested in
the system.

The following section of this report discusses the more significant
provisions of this legislation. Cost-sharing requirements are to be
applied throughout this Act except where otherwise indicated. Spe-
cific projects are discussed in detail in the section-by-section analy-
sis.

Costs

The projects that have been generated within the planning proc-
ess of the Corps appear in titles 5, 6, and 7 of this bill. The cost of
these projects is $11.1 billion, a figure that includes both the Feder-
al and non-Federal shares. Non-Federal cash contributions toward
the construction of harbor and flood control projects, as well as the
requirement that lands, easements, and rights-of-way be provided
by non-Federal sponsors, will reduce that first cost to the Federal
taxpayer significantly. Subsequent payback requirements on most
other types of projects will reduce Federal costs further.

While it is impossible to calculate the actual “first Federal cost”
of this legislation, it is likely to be 70 to 75 percent of the “total” in
the bill. Following paybacks over time on some projects, the full
non-Federal share of the cost of the projects in this bill is estimated
at 47 percent.

SPENDING CONSTRAINTS

The civil works program of the Corps of Engineers has evolved
quite differently from most Federal public works activities. Once
authorized, construction of specific Corps projects may not begin
for decades. The traditional authorization process imposes no limits
on construction costs, or the price of subsequent operations and
maintenance. These levels are established during the appropria-
tions process, when the work to be implemented in any given year
is selected, seemingly at random, from a large pool of authorized
activities.

The pool of authorized, but unobligated, Corps construction work
stands at $36.2 billion. As noted, this bill adds over $11 billion to
that list of available work.

Under the traditional system, that entire amount—over $47 bil-
lion—is available theoretically to receive appropriations during any
fiscal year. This bill places several new constraints on this system.

Title 1 sets an overall limitation on the annual construction pro-
gram of the Corps. The annual obligation ceiling is set in fiscal

ear 1986 at $1.3 billion, the level anticipated in Corps planning.
]{'hls' same figure is set for each of the following four fiscal years.

The bill also contains provisions restricting the ability of the
Corps to alter projects without further review by Congress. Each
project in this bill is authorized at a specific dollar amount, based
on the Corps’ latest assessment. Under Section 213, the Corps may
increase spending on particular projects above the authorized level
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only in line with construction and land inflation. Under section
218, the design of any of several key components of a project can
not be increased by more than 25 percent, unless later congression-
al approval is received. ’ .

In a variety of ways, the bill will restrain spending. Section 222,
for example, requires that the Corps review the cost-effectiveness of
all projects that cost more than $10,000,000, if they are not yet
under construction. Section 226 seeks to reduce costs by requiring
the Secretary to divide contracts into pieces sufficiently small to
allow broad competition among engineering and contracting firms.

In another provision designed to assure conformity, throughout
the bill, Section 237 requires that every provision in the bill, unless
otherwise specifically noted, be subject to the appropriate cost shar-
ing requirements of titles 3, 6, or 7.

Another constraint is a review required by the Chief of Engi-
neers. While each provision in titles 2 and 3 carries great merit,
many have never been examined by the Corps. Section 212 requires
that the Chief of Engineers study each project in the bill and
report favorably before it can go forward. This, of course, includes
the appropriate environmental reviews.

‘As noted earlier, section 203 creates an automatic process to de-
authorize projects on which no money has been spent for 10 years
or more. This will focus attention on newer, more needed work.

CoST SHARING

The issue of cost-sharing is key to this legislation. The reason is
imbedded in the failure of Congress to write a new water law for
nearly a decade. That failure stems from an impasse over how costs
are to be shared between the Federal taxpayer and the benefitting
non-Federal sponsor. ‘ :

Current cost-sharing policy is inconsistent. It reflects a one-sided
partnership in the development of water resource projects, one gov-
e;_'.r(lied by financial practices that can reasonably be considered out-
of-date.

Every major review of Federal water policy in the past 30 years
has recommended changes in the cost-sharing policy for water
projects. For example, the National Water Commission’s 1973 final
report stated: '

There is a critical and long recognized need for the
reform of cost-sharing policies . . . (which) will not be
forthcoming until cost-sharing policies receive attention
and review in Congress.

The cost-sharing provisions of this Act are set forth in section
223 and in titles 5, 6, 7, and 8. They cover all types of projects the
Corps builds. They cover project development from its inception as
an idea for study to its long-term repayment a generation after
completion.

Cost-sharing must begin with the inception of a water resource
plan of improvement. The General Accounting Office found that 73
percent of Corps studies found no economically justified project.
This extremely high rate of failure will be lowered if local interests
play a greater role in plan formulation. Helping to pay the study
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costs will give them a greater say in determining the project scope
and construction alternatives.

Section 223 establishes a new two-step planning process, with the
non-Federal sponsors contributing half the cost of the second stage.
This will assure that the Corps takes local concerns into account in
the planning stages, and likely will produce plans with more wide-
spread support.

The bill also establishes standard cost-sharing rates and payback
provisions on many types of benefits. The bill also imposes new
cost-sharing requirements for flood control projects. The operative
number is the 5 percent cash contribution required from non-Fed-
eral sponsors during construction on all flood control projects.

It is difficult to imagine any community where a cash contribu-
tion of 5 percent toward the cost of a flood control project will
prove onerous, assuming the project provides anything close to the
benefits projected in protecting flood-prone lands and saving lives.

Such a cash requirement may encourage mayors and governors

to seek construction of more efficient, smaller projects: a $10 mil-
lion Federal project, rather than a larger $20 million facility. With
the number of Federal dollars available always limited, such deci-
sions will help the Corps broaden this program to benefit more
communities.
" Thus, cash cost sharing is, in reality, a process that transfers to
beneficiaries a greater say in the ultimate decision on the design
and scope of the Federal project, and should help to assure more
cost-effective development everywhere.

The provisions of title 7 are extremely flexible. They take into
account the potential difficulty this requirement may pose for
poorer communities. Under an ability-to-pay provision, cost-sharing
requirements can be modified on a case-by-case basis. The Secre-
tary should include among the criteria to determine ability to pay
such factors as income in relation to need, unemployment, and the
sponsor’s ability to borrow funds.

The Corps is also expected to investigate innovative financing
methods for projects. Section 215 authorizes the Secretary to enter
into cost-sharing agreements with special project repayment dis-
tricts organized under State law for the purpose of repaying the
non-Federal project cost-share. '

NAVIGATION

The gridlock in water resources policy has proved particularly
debilitating to the Federal navigation program. Historically, the
Federal Government has financed the full cost of designing, con-
structing, rehabilitating, maintaining, and operating the commer-
gial inland waterways, as well as the coastal harbors of the United

tates. .

To meet growing navigation needs, while imposing a reasonable
market test on what is clearly commercial development, the bill
contains three titles that set new policies for the development of
inland waterways and coastal harbors. Each is discussed below.

Title 5 authorizes six new inland navigation projects, and re-
quires that half their cost be financed from funds collected from
the tax on the fuel used by commercial barge operators.
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Title 6 authorizes important new harbor projects, and permits
non-Federal public interests to collect user fees to reimburse them-
selves for a newly required non-Federal share of the cost.

Title 8 raises the existing fuel tax on commercial barges using
the major inland waterways, and imposes a new tax to cover a por-
tion of future harbor maintenance costs.

The taxes and fees in this legislation are not for the purpose of
raising revenue. Rather, they are to repay costs related directly to
the servicing of commerce. These fees and taxes offset services ren-
dered to vessels. The provision of a new, deeper channel is as much
a service rendered to the shipper as pilotage, dockage, or wharfage.

INLAND NAVIGATION

The Nation's inland waterway system consists of 25,000 miles of
waterways, connected by 160 dams and 240 locks. By the end of
this century, 97 of those locks will be at least 50 years old. Accord-
ing to the draft National Waterways Study made by the Corps, a
total capital investment of between $5.2 billion and $12 billion may
be needed by 2003 to rehabilitate-and improve the existing system.

The existing inland waterways fuel tax was enacted in 1978. It
will reach 10 cents a gallon October 1 of this year, producing reve-
nues of about $50,000,000 annually. Federal spending on the con-
struction, operation, maintenance, and rehabilitation of the com-
mercial components of the inland system is approximately
$650,000,000 annually.

The need to perform new work on the inland waterways, while
at the same time completing old work and continuing ongoing oper-
ation and maintenance, comes at a time when Federal budget con-
straints are severe. Since new infusions of large sums of general
revenues appear unlikely, two options exist: increase the level of
non-Federal funds available to the system, or continue to fall
behind in meeting the needs of commercial inland navigation.

The first alternative is preferable. Title 8, part A, moves in this
direction by increasing gradully the existing barge fuel tax to 20
cents a gallon over a period of 10 years, beginning in 1988. Half the
cost of building each of the six new inland projects authorized in
title 5 will be financed from the Inland Waterways Trust Fund,
into which the barge fuel tax is deposited.

In this way, needed work can go forward with less impact on the
Government's general revenues. Funds raised from the fuel tax are
not to be used for operating or maintaining the inland system.
Under this bill those expenditures must come entirely from general
revenues.

HARrRBOR CONSTRUCTION

Title 6 and part B of title 8 affect commerical harbor develop-
ment and form what is the single most significant feature of this
bill: a modern harbor development policy.

Throughout the history of this Nation, port and harbor develop-
ment has been essential to maritime commerce. In a natural state,
very few bays and estuaries have depths greater than 20 feet.

While some early harbor improvements were undertaken by pri-
vate initiative, harbor development became the responsibility of
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the Army Corps of Engineers because of the high costs and the en-
gineering expertise these projects required.

Over the past 150 years, nearly 300 harbors have been improved
by the Federal Government. In addition to work at large commer-
cial ports, this program included development of fishing harbors
and harbors of refuge for small commercial and recreational craft.

Changes in marine transport technology have increased the size
of vessels, producing a need for deeper and deeper harbors. At the
turn of the 20th century, 30-foot-deep channels accommodated vir-
tually all ships. In subsequent decades, standard harbor depths in-
creased to 35, 40, then 45 feet. This latter depth is now inadequate
for many fully loaded tankers. -

The constraints of relatively shallow harbors add to the costs of
importing crude oil and petroleum products. Deeper draft harbors
would facilitate the export of U.S. coal and, eventually, other bulk
commodities, such as grain and ores. _

This legislation continues the Federal commitment to our har-
bors, establishing a clear Federal policy for the construction, oper-
ation, and maintenance of such facilities.

Title 6. maintains the current Federal process for authorizing
harbors, with Federal appropriations for construction and work to
be undertaken by the Corps of Engineers. But the title establishes
the requirement of cash cost sharing for the construction of new
harbors. This is essential to set priorities, to enable the market-
place to help determine the best investment.

. Title 6 establishes three categories of harbors, and sets cost shar-
ing requirements for cash during construction on each:

—Projects shallower than 20 feet, 10 percent non-Federal;

—Harbors between 20 and 45 feet in depth, 25 percent non-Fed-

eral; and

—The “superports’’ harbors deeper than 45 feet, 50 percent non-

Federal. -

In addition, every new harbor construction project, no matter
what its depth, must pay 10 percent of the project cost over time,
once the project is completed.

The policy of title 6 will encourage the marketplace to deter-
mine which harbors should be expanded and deepened. It allows
those harbors that can obtain financing to be constructed expedi-
tiously, while retaining a substantial Federal role in both the con-
struction and maintenance of all harbors. '

Federal studies have shown that as many as 34 harbors could be
depended to superport dimensions for efficient coal exporting.
Under current law, there is no way to identify the two or three pri-
ority projects for construction in the short term, the number of
projects which most studies indicated are needed now. The continu-
ance of traditional harbor development policy will not meet nation-
al needs because it does not provide a market test for project selec-
tion. In the absence of such a test it is unlikely that the Federal
Government will finance the construction of such port improve-
ments when the cost of these superports approaches a half billion
dollars apiece.

In a recent report, the Congressional Budget Office said:
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To the extent that users of services are willing to repay
the government for investments made in their behalf, rev-
enues become available to support those projects. But to
the extent that higher fees prompt users to reduce
demand, investment needs decline. When high fees cause
reductions in demand, investments can be tailored accord-
ingly.

Under present law the evaluation of navigation benefits centers
on the reduction’in the cost of transporting goods. Transportation
savings should result from the use of larger vessels, reduction in
transit time, lower cargo handling and tug assistance costs, and re-
duced storage costs. If the Federal Government uses that evalua-
tion to justify to the Congress a $10,000,000 project or one costing a
half billion dollars, a similar analysis should be as compelling to
non-Federal financing bodies. To argue otherwise is to question the
very basis of the Corps' evaluation procedures.

As proposed by the Corps of Engineers, three “superport” propos-
als—Norfolk, New Orleans, and Mobile—are approved in this bill.
Since the discussion of cost-sharing arose, non-Federal interests at
each of these ports have begun to discuss less costly options, ones
that would achieve superport depths in a more cost-efficient
manner than the Corps plan.

This would never have occurred using the traditional approach.
This search for cost-effectiveness comes only as it becomes clear
that the beneficiaries will need to finance a portion of the cost.

As with items covered by title 7, there is no distinction between
projects newly authorized, and those already on the books. All
projects, unless they are now under construction, must contribute
the same percentage of non-Federal cash during or after construc-
tion. For a program with a backlog that could last well into the
21st century, such a clarification is essential.

HARBOR MAINTENANCE

In recent years, the Committee considered a variety of proposals
involving harbor maintenance. These ranged from diverting a por-
tion of customs revenues for harbor work to port-by-port mainte-
nance fees to more studies. The debate in some cases is between
high maintenance harbors and low maintenance harbors: in others
it is between large ports and small ports; or between bulk cargo
and containerized cargo ports.

Part B of title 8 imposes a harbor maintenance tax, one that will
- be uniform across the nation. This tax is set at 4 cents per $100
value of the cargo passing through harbors. This will raise an esti-
mated $140,000,000 yearly. The fees will be collected on all cargos
loaded and unloaded at America's commercial harbors, including
those in the Great Lakes.

Part B places the revenues into a Harbor Maintenance Trust
Fund, which will be used to finance up to 40 percent of the costs of
future harbor maintenance dredging.

The bill sets this cargo tax on the value of the commercial cargo
loaded or unloaded. The tax in title 8 is not on the harbor, nor is it
on the vessel's operator or owner. The tax is set on the value of the
cargo, and is to be paid by the owner of the cargo, or his -agent.
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To help to defray the costs of maintaining new harbors deeper
than 45 feet, local sponsors will also be required to pay half of the
cost of maintenance below 45 feet, a requirement totally separate
from the the requirement of part B.

The method of tax collection under part B is left to the discretion
of the Secretary of the Treasury. The use of the U.S. Customs Serv-
ice appears to be logical and suitable, but this is not mandated.

All cargoes are subject to this ad valorem tax, except unproc-
essed fish and aquatic animals fresh caught during the course of

the voyage.

Title 8, which includes the inland waterway fuel tax as well as
the harbor taxes, will be considered by the Finance Committee.
That committee may well alter title 8 insofar as the structure of
the actual tax and fees. But the use of the money collected pursu-
ant to this section will remain as described by the Committee on
Environment and Public Works elsewhere in this bill.

OTHER PROVISIONS

Section 224 establishes an important new program that will
assure adequate mitigation of fish and wildlife losses at all Corps of
Engineers projects. This section initiates two new approaches: It
creates a new on-going mitigation authority that will be used at
older Corps projects, and it requires that the Corps, in all future
work, assure that mitigation is considered, and moves forward in
advance of, or in concert with, actual project construction.

There are presently over 67,000 dams in the United States. Large
numbers of these exist in States that have little or no capability to
review and inspect them for safety. In addition, approximately
1,600 new dams are built yearly, often with little or no State
review.

Testimony before the Committee indicated the need to augment
the Federal role in dam safety. While the safety of non-Federal
dams is primarily a non-Federal responsibility, inadequacies exist
in many State dam safety programs.

Title 4 contains provisions that will help the States establish
more effective programs to monitor the safety of non-Federal dams.
It finances a program of research into innovative dam safety in-
spection techniques, authorizes funds to update the National Inven-
tory of Dams and establishes a National Dam Safety Review Board
to advise the Secretary in implementing this program.

Title 4 only provides support for State dam safety programs. In
no way is it intended to assist the States in the actual construction,
repair, or reconstruction of any non-Federal dam.




SECTION 606

This section authorizes the non-Federal sponsor of a harbor con-
struction project to collect fees in order to recover the cost of its
share of a project’s costs, plus 50 percent of the incremental main-
tenance costs of maintaining harbors below 45 feet, if appropriate.

The section provides non-Federal sponsors with a means to recov-
er its obligations for construction work, including associated admin-
istrative expenses, through the imposition and collection of fees for
the use of such projects by vessels in commercial waterway trans-
portation. The precise nature of such fees, the fee structure and
schedule, and the frequency with which such fees should be collect-

ed is left entirely to the discretion of the appropriate non-Federal
sponsors, pursuant to the terms of this section and State law.

It must be stressed that nothing in this section requires a user
fee. The whole cost, or partial cost, of providing the non-Federal
share of project costs, may be carried as a general expense of local
government, if non-Federal sponsors so decide. These fees are non-
Federal fees. Authorizating non-Federal interests to charge them is
necessary to provide many non-Federal sponsors the flexibility to
share in the cost of navigation improvements to harbors.

The provision recognizes that a link should exist between the im-

position of a local user fee on vessels and cargoes and the benefits
to those specific vessels and cargoes resulting from the improve-
ment or maintenance of a project.
- Several exemptions from the fees authorized by this section are
provided: No fees shall be imposed on vessels owned and operated
by the United States, any U.S. political subdivision, or any vessel
owned or operated by any other nation when the vessel is not en-
gaged in commercial transportation. No fees will be imposed on
vessels engaged in dredging activities or those involved strictly in
an intraport movement, or a vessel with design draft of 14 feet or
less, if the harbor improvement for which the fee would be assessed
goes deeper than 20 feet.
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TitLe VIII

Part A of this title requires the gradual doubling of the existing
inland waterways fuel tax established under Public Law 95-502.

- Part B of this title creates a Harbor Maintenance Trust Fund to

pay a portion of the cost of maintaining coastal channels and har-
bors. The Trust Fund would be financed by a national uniform fee
on the value of cargo loaded or unloaded at the Nation’s commer-
cial harbors.

PART A—INLAND WATERWAYS

SECTION 801

This section amends section 4042 of the Internal Revenue Code of
1954 as amended by Public Law 95-502. That statute imposes a tax
on the fuel used by barges operating on a portion of the inland
navigation system. Under existing law this tax will reach 10 cents
per gallon at the start of fiscal year 1986, and remain at that level.

Under this section, the tax on barge fuel will be continued at 10
cents per gallon until January 1, 1988, when it would be increased
to 11 cents per gallon, then increased a penny per gallon each year
until it reaches 20 cents per gallon on January 1, 1997. The tax
will remain 20 cents per gallon in subsequent years, unless
changed by act of Congress.

Receipts from this tax are deposited into the Inland Waterways
Trust Fund. Subject to authorization, monies in the Inland Water-
ways Trust Fund may be appropriated for obligation by the Secre-
tary for construction of commercial inland navigation projects by
the Corps. Sections 501 and 803 of this bill authorize money to be
spent from the Trust Fund to pay half the cost of the six inland
lock projects authorized in this bill.

SECTION 802

This provision adds the Tennessee-Tombighee Waterway to the
list of inland waterways on which the tax on barge fuel is to be
collected. This waterway was not included on the list of waterways
in Public Law 95-502 because at the time the Tennessee-Tombigbee
Waterway was under construction and no commercial traffic used
the system. In the late spring of 1985, after a Federal expenditure
of close to $2 billion, the Tennessee-Tombigbee was opened to com-
mercial traffic. It is, therefore, appropriate to include this water-
wayl .23 the list of waterways on which the barge fuel tax is to be
applied.

SECTION 803 -

This section, in coordination with section 301, %peciﬁcally author-
izes the aﬁpropriation of monies from the Inland Waterway Trust
Fund to the Secretary for a position of the cost of construction of
the inland navigation lock and dam projects authorized in section
502 and 504(e) of this act.

These projects are: Oliver Lock, Alabama; Gallipolis Lock and
Dam, Ohio and West Virginia; Bonneville Lock and Dam, Oregon
and Washington; Lock and Dam 7 and Lock and Dam 8 on the
Monongahela River, Pennsylvania; and the second chamber of Lock
and Dam 26, Illinois and Missouri.

Trust Fund monies can neither be used for operations and main-
tenance of locks and dams, nor for construction of inland harbor
projects. The term construction is defined to mean construction, re-
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habilitation, or modification, including the costs of post authoriza-
tion planning.

PART B—HARBOR MAINTENANCE

SECTION 811

This section provides several definitions for this title as follows:
(1) the term “commercial cargo” means any commodity, class or
category of commodities, or classification of articles of waterborne
commerce, including the carriage of transportation of passengers
for hire. This term does not mean bunker fuel, ships’ stores, sea
stores, unprocessed fish and aquatic animals fresh caught in

. voyage, or the legitimate equipment necessary to the operation of a

vessel.

Fish and aquatic animals which are unprocessed includes fish
and seafood which have been cleaned and fileted at sea and those
frozen in bulk. The term “fish and other aquatic animals” means
finfish, mollusks, crustaceans, and all other forms of marine life,
other than marine animals and birds. For example, lobsters and
shrimp are within the terms of this definition, and would therefore
be excluded from the tax. . ;

The value of such seafood brought into the Nation's harbors is
minor in comparison to the difficulties inherent in collecting a tax
from fishermen. Further, no other food source is subject to Federal
tax at the point of harvest. )

(2) The term “commercial vessel” means a vessel engaged in wa-
terborne commerce, but does not mean any vessel engaged primari-

_ly in the short-haul ferrying of passengers or vehicles between . .
points within the United States, or vessels owned by the United

States Government;

(3) The term “person” means partnership, corporation, or other
business organizations, and also any government or governmental
unit or agency engaged in waterborne commerce other than the
governments of the United States, Canada, a State, or a State’s po-
litical subdivisions, or agencies. The term does not include public
or quasi-public corporations or entities operating under a charter
under the authority of the United States, Canada, a State, a politi-
cal subdivision of a State or an interstate authority, agreement or
compact;

(4) The term ‘“State” means any of the States of the United
States, the District of Columbia, as well as the Commonwealth of
guerto Rico and any other territories or possession of the United

tates.

(5) The term “value” means the declared value of any commer-
cial cargo shown by a sworn declaration of value which is required
by subsection 816 (a) of this title, or by any bill of lading, cargo
manifest, contract for carriage or other documentary evidence of
value, or if the cargo does not have a declared value, the fair
market value of the cargo as determined by the Secretary of the
Treasury. In the case of carriage or transportation of passengers
for hire, the term “value” means the actual charge paid for such
service or the prevailing charge for comparable service if no actual
charge is paid; and
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(6) The term “‘waterborne commerce’’ means any commercial ac-
tivity relating to the carriage or transportation of commercial
cargo by a commercial vessel. : :

SECTION 812

This section establishes a Harbor Maintenance Trust Fund in the
~ Treasury of the United States. The Secretary of the Treasury, in
consultation with the Secretary of the Army, shall report annually
to Congress on the operation and states of this Trust Fund. The
Secretary of the Treasury is to transfer into the Trust Fund each
month a sum equal to the amount collected in the preceding month
from the fees established in sections 813, 814, and 815, plus an
amount equal to the preceding month'’s collections from tolls on the
U.S. portion of the St. Lawrence Seaway. Congress may also appro-
priate funds into the trust fund.

Monies in the trust fund are to be used only for the purposes au-
thorized under Section 607 of this act. Section 607 provides that
monies in the Trust Fund can be used only to pay 100 percent of
the operation and maintenance costs of U.S. portions of the St.
Lawrence Seaway, plus up to 40 percent of the operation and main-
tenance costs of the commercial channels and harbors of the
United States.

In the planning and implementaton of navigation projects within
the Great Lakes, the Secretary shall consult and cooperate with
the respective State or States in choosing nearshore or onshore dis-
posal areas for dredged material that might prove suitable for
beach nourishment. .

SECTION 813

This section establishes a national uniform fee of 0.04 percent (4
cents per $100) on the value of any commercial cargo loaded onto
or unloaded from any commercial vessels using the harbors of the
United States. This fee does not apply to cargo unloaded from a
Kessbel and then reloaded back onto the same vessel at the same

arbor.

SECTION 814

This section imposes a similar uniform fee of 0.04 percent on the
value (4 cents per $100) of any commercial cargo on a vessel using
Great Lakes navigation improvements operated or maintained by
the United States. No matter how many navigation improvements
a vessel may use, a particular shipment of cargo on a particular
vessel shall be assessed this fee only once.

SECTION 815

This section imposes a fee of $0.005 (%2 of a cent) per net regis-
tered ton on a vessel utilizing a commercial channel or harbor in-
cluding Great Lakes navigation improvements, for purposes other
than loading or unloading commercial cargo. This would include
such things as bunkering, refitting, or repair. This fee can be as-
sessed a maximum of three times on any vessel during any fiscal
year.
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SECTION 816

This section requires the person or agent who i
cargo by water to provide the mastera%f the vesssir;dc?nc?wr?m?égr?}?é
cargo is transported, a sworn declaration of the value of the cargo
being transported. The vessel master will then provide the informga-
tion contained in this sworn declaration to the Customs Service of
the United States or other agent designated by the Secretary of the
Treasury to receive such information.

Upon the loading or unloading of the vessel’s cargo in any com-
mercial channel or harbor in the United States, including Great
Lakes facilities operated and maintained by the United States.

SECTION 817

The section provides that the taxes imposed by this title be col-
lected, except for the Great Lakes, at the port of loading for for-
eign-bound cargo, and at the point of unloading for all other cargo.
Within the Great Lakes, the taxes are to be collected at points des-
ignated by the Secretary of the Treasury. The Secretary of the
Treasury shall also issue regulations on the collection of the taxes
on vessels using harbors for purposes other than the loading or un-
loading of cargo.

SECTION 818

This section makes a number of changes in Public Law 83-358 to
incorporate the U.S. portion of the St. Lawrence Seaway into the
national system of coastal channels and harbors. This section au-
thorizes the St. Lawrence Seaway Corporation to accept appropria-
tions from the -Harbor Maintenance Trust Fund established in sec-
tion 812 of this title. In addition, the section would waive the tolls
on the Seaway whenever U.S. tolls on the Seaway on a particular
voyage exceeded the cargo fee imposed by section 813 of this Title.

Thus, vessels which have paid the fee authorized by section 814
will not be assessed tolls on the U.S. portion of the St. Lawrence
Seaway.

There are inherent difficulties in attempting to incorporate the
U.S. locks on the Seaway into the national habor system, particu-
larly in view of the complex nature of the joint Canadian/United
States administration of the Seaway and its toll structure.

SECTION 819

This section directs the Secretary of State, in consultation with
the Secretary of Transportation, to initiate discussions with the Ca-
‘nadian government on the economic effects of reducing or eliminat-
ing all tolls on the Great Lakes and St. Lawrence Seaway. The Sec-
retary of Transportation is to report to the Congress on these dis-
cussions with two years of the date of enactment of this bill.
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At the end of section 606, add the following:

"(¢) The United States District Court for the district in which is

located a non-Federal sponsor that imposes fees subject to
this section shall have original and exclusive ]urlsdlctlon
over any matter arising out of, or concerning, the imposi-
tion, computation, or collection of such fees by a non-
Federal sponsor under this section and, upon petition of
the Attorney General or any other party, may grant appro-
priate injunctive relief to restrain any act by that non-
Federal sponsor that violates the conditions in this section,
shall order that refunds be paid to the extent it is found
that fees were collected in violation of this section, and
grant other relief or remedy as appropriate.. Prior to the
start of construction of a project subject to section 602 or
604, the non-Federal sponsor shall notify the Secretary that

it consents to ‘court jurisdiction as set forth in this sub-
section."




WAGNYN THAN
S. 197

PROPOSED AMENDMENT- TO REQUIRE DEPARTMENT OF TREASURY STUDY
OF DIVERSION OF CARGO TO CANADIAN OR MEXICAN PORTS
AS A RESULT OF THE AD VALOREM CARGO FEE

(by Senator Moynihan)

Title VI is amended by inserting after section 606(b) the

following new subsection 606(c):

-Sec. 606(c) STUDY OF CARGO DIVERSION

Congress directs the Secretary of the Treasury, in consultation
with the U.S. Customs Service and other appropriate federal
agencies, to study the impact of the ad valorem éargo tax on
potential diversions of cargo to Canada and Mexico from U.S.
ports. The Secretary of the Treasury shall provide a written
report to Congress transmitted to the Finance Committee of the
United States Senate and to the Ways and Means Committee of the
U.S. House of Representatives within one year of passage of this
Act.
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Diversion

Amendment to S. 1567 on Cargo

. Amend Section 813 as follows: on
6, insert thg'following: ,

“(d)(l)t' The commercial cargo on
imposed shall not include commercial cargo
foreign country and destined for a country
United States or commercial cargo arriving
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page 133, after line

which the fee is
arriving from a
contiguous to the
from a country
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contiguous to the United States destined for a foreign country.”
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DECEMBER 10, 1985

MEMO
FROM: FINANCE COMMITTEE STAFF
TO: FINANCE COMMITTEE “EMBERS

SUBJECT: S. 1567, WATER RESOURCES DEVELOPMENT ACT OF 1985

The Water Resources Development Act of 1985, S.
1567 (S. Rept. 99-126), authmrizes the Secretary of the
Army to construct various projects for improvements to
river and harbor waterways of the United States and
provides cost-sharing procedures. The revenue agpects
of S. 1557 are in section 676 and Title VIII. Section
606 authorizes local sponsors (e.qg., 2 port) to impose
user fees to recover its share of the cost of a
project, olus certain maintenance costs. Title VIII is
divided into two parts. Part 3 calls for a gradual
doubling of the barge fuel tax by 1997. Part B cra2ates
a trust fund financed by a user tax to pay oportions of

operations and maintenance costs for coastal channels

and harbors.

These provisions of S. 13567 wer2 referred to the
Finance Committee. The House bill, H.R. 5 (4. Rept. No.
99-251), opassed the House on November 13, 1985, and is

now pending in the Senate.
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REVENUE PROVISIONS OF S. 1567 WITH POSSIBLE MODIFICATIONS

I. BARGE FUEL TAX

A. Rate. On October 1, 1985, the barge fuel tax
increased from 3¢ to 10¢ per gallon. Under S.
1567, this tax would increase by 1¢ per gallon
per year for ten years beginning January 1,
1988, until it reaches 20¢ §er gallon on
January 1, 1997. Receipts from this tax are
devosited ih the Inland Waterways Trust Fund,
to be used for commercial iniand navigation

projects.

B. Trust Fund. The Committee'may wish to place
the provisions of the Inland Waterways Trust
Fund in the Trust Fund Code of the Internal
Revenue Code, consistent with recent trust

fund legislation.

c. Tennessee-Tombigbee. S. 1567 adds the

Tennessee-Tombigbee Watarway to the list of
inland waterways on which the barge fuel tax

is to be collected.

IT. NATIONAL PORT !JSE FEE

A. Rate. fnder S. 1567, a port use fee of .04

percent (1¢ per 35100) would be imposed on the
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value of commercial cargo loaded onto or

unloaded from commercial vessels at T7J.S.
harbors or commercial channels. Commercial
cargo is defined to include the transportation

of passengers for hire (e.g., luxury liners).

S. 1567 would impose a use fee of $0.005 (1/2
of 1 ¢) per net registered ton on a vessel
using a channel or harbor for purposes other
than loading or unloading such as bunkering,
refitting or repair (not ﬁore than three times

in any fiscal year).

The Committee may wish to place these

provisions within the Internal Revenue Code.

Tax Liability. S. 1567 is silent as to who is

responsible for payment of the use fee. The
Committee may wish to clarify that it shall

be paid by:

1. the importer, in the case of cargo

entering the United States;

2. the exporter, in the case of cargo to be

exported from the United States;
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3.

the shipper, in all other cases.

Collection and Enforcement. The Committee may

wish to clarify that the Customs Service shall

administer the port use fee and that all

administrative and enforcement provisions of

customs law shall apply.

- Exemptions

1.

Hawa i

i and U.S. possessions. The

Commi
port

of --

Zhann

ttee may wish to exempt from the

use fee the loading and unloading

cargo loaded at a U.S. mainland port
for ultimate use or consumption in
dawaii or a U.S. possession (Puerto
Rico, Guam, U.S. Virgin Islands,
Northern Marianas, American Samoa
ani the Trust Territory of the

Pacific Islands), anAd

cargo loaded in Hawaii or U.S.
possession for ultimate use or

consumption in the U.S. mainlanA.

els or harbors not receiving public

funAs

- The Committee may wish to provide
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that the ports use fee does not apply to

a. ports which were deauthorized prior

to 1985, and

b. ports which have received no federal
- funds since 1977 and which receive

no federal funds in the future.

Fish and aquatic animals. The Committee

may wish to clarify the exeﬁption
provided in S. 1567 relating to fish and
aquatic animals by providinq thét fish
and aquatic animalé not previously landed

would be exempt from the port use fee.

Short-haul ferfyinq. S. 1567 exempts the

short-haul ferrying of passengers and
vehicles between points within the United
étates. The Committee may wish to make
this exémptionAalso apply to short-haul
ferrying between noints between the

United States and contiguous countries.

U.S. wvessels. S. 1567 woulAd exempt

vessels owned by the United States.
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6. Cargo taxed only once. The Committee may

wish to clarify that the ports use fee
applies to the total cargo only once per

trip on the same vessel.

7. Loading and reloading. The Committee may

wish to clarify that the port use fee
does not apply if the identical cargo is

loaded ani reloaded at the same place.

3. Barge Fuel Tax. S. 1567 is silent with
respect to the relationship between the
port use fee and the barge fuel tax. The
Committee may wish to clarify that
cargoes ére exempt from the port use fee
Aif they were carried on vessels which

pail the barge fuel tax for that trip.

Harbor Maintenance Trust Fund. S. 1567 woulAd

establish a Harbhor Maintenance Trust Fund to
be financed by the collection of the port use
fee, St. Lawrence Seaway tolls, and any
Congressional appropriations. The Committee
may wish to place the provisions of the Trust
Fund in the Trust Fund Code of the Internal
Revenue Zode, consistent with recent trust

fund legislation.
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Treatment of the St. Lawrence Seaway. S. 1567

would provide for a waiver of St. Lawrence
Seaway tolls payable on the U.S. portion of
the Seaway when the vessel's cargo is also

subject to the use fee.

In lieu of a waiver, the Committee may wish to
provide for a rebate of tolls collected on the
U.S. portion of the Seaway. Seaway tolls and
charges would be transferred to the Harbor
Maintenance Trust Fund, and rebated to persons
certified by the St. Lawrence Séaway
Development Corporation as having paid the

tolls.

Effective Date. The Committee may wish to

provide that the ports use fee is effective

April 1, 1985,

III. LOCAL PORT/NON-FEDERAL USER FEES

Srant of Authority. Under S. 1567 a local

sponsor of a waterway improvement project is
authorized by Congress to collect user fees in

order to pay its share of the project's cost.

Limitations on the Fee Structure. S. 1567

would require that the fee structure reflect
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to a reasonable degree the benefits provided
by the project to a particular class or type

of vessel.

Exemptions. Under S. 1567, local sponsors may

not assess fees on:
1. Intra-port vessel movement:

2. Non-commercial vessels owned or operated
by the United States, foreign countries,-

or states;
3. Dredging vessels; and

4. Vessels with a draft of 14 feet or less
if the project for which the fee is

imposed is deeper than 20 feet.
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