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(1)

MEDICARE PRESCRIPTION DRUG BENEFIT:
MONITORING EARLY EXPERIENCES

WEDNESDAY, MAY 2, 2007

U.S. SENATE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 10:07 a.m., in

room SD–215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Kerry, Lincoln, Stabenow, Grassley, Snowe,
and Crapo.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The committee will come to order.
Earlier this year, the Medicare prescription drug program turned

1 year old. Like all 1-year-olds, it grew at a rapid pace, and, like
all 1-year-olds, it needs careful monitoring and guidance to ensure
that it matures properly.

The book of Proverbs says that ‘‘Children are a crown to the
aged.’’ We are here today to see to what extent this 1-year-old is
a blessing to America’s seniors. We are also here to see to what ex-
tent this 1-year-old needs greater direction.

I have heard from many seniors in Montana and across the coun-
try about how pleased they are with the drug benefit. They are get-
ting real help buying their medicines. Eighty percent of seniors are
satisfied with the new benefit. That is good, but it is not good
enough.

I have also heard from seniors who are not satisfied. One out of
every five seniors enrolled in the benefit is not satisfied. Many
were overwhelmed by the number of plans, many were perplexed
by the formularies or, worse yet, many are still not able to afford
medicine.

I helped write the law. We, on this committee, can feel toward
it much like a parent. Like any parent of an active 1-year-old, we
need to spend a lot of time watching over the benefit as it develops.
That is why I convened this hearing. It is time for us to hear how
the drug benefit is working.

We are here today to identify the problems, and we are here
today to begin solving them. The Finance Committee has an ongo-
ing obligation to do oversight, and we have an obligation to ensure
that the Medicare drug program works well for everyone.

I have heard disconcerting reports from people involved in the
program. I have heard concerns about the program from seniors,
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from people who are advocates for them, and from providers. We
have representatives from each of these groups here today, and we
need to hear from folks who can share views from the front lines.

More than 5 million seniors without drug coverage did not enroll
in the program. Many of them are eligible for the extra financial
help in the program, but they may not know it. We need more out-
reach to them. We need to know what obstacles are standing be-
tween these seniors and the drug coverage that they need. Are
Medicare and private plans effectively reaching out to everyone?
Are there unnecessary complications that we can simplify?

Also, choosing the best plan has proven to be a daunting task.
The Centers for Medicare and Medicaid Services approved more
plans than we anticipated. Some plans used marketing tactics to
attract seniors that may be inappropriate, and I have heard how
difficult it is to analyze plans and compare premiums, co-payments,
deductibles and formularies.

Let us make it easier. Seniors, and those who counsel them, have
told me that they need tools to cut through the chaos to pick the
best plan. Today we will hear from one of these front-line advisors
who help seniors choosing plans every day.

The implementation of the program has also been rocky. For ex-
ample, I have been closely monitoring the problem that the Social
Security and Medicare administrators are having withholding drug
plan premiums from Social Security checks. This option was meant
to simplify the program. The option was intended to make it so
seniors would not have to worry about paying their premiums
every month.

Instead, it has proven to be an administrative mess and, worse,
it is causing real confusion and hardship for many seniors. Many
have been incorrectly told that their coverage was canceled, others
have had too much money withheld.

And beneficiaries are not the only ones encountering challenges.
Pharmacists are on the front lines in delivering prescription drugs
to our seniors. When the benefit was rolled out last year, phar-
macists made sure that seniors got the drugs that they needed, de-
spite all the system’s glitches. For that, we owe them a debt of
gratitude.

It is troubling to me that many pharmacies are still having dif-
ficulty in getting fair and timely compensation from drug plans. I
am particularly concerned about smaller pharmacies in rural areas.
If these pharmacies are forced to close, it will limit access for many
seniors. I am glad we have witnesses today who can tell us about
these programs as well.

The Finance Committee will be overseeing the Medicare drug
benefit throughout the 110th Congress. Working together with Sen-
ator Grassley, we have set an aggressive agenda. We are going to
spend a lot of time watching over the new benefit as it develops.

I thank our witnesses for joining us today for this check-up of our
program. We have raised the program through its infancy. Let us
see what we can do to make it even better as the program heads
into its terrible twos. [Laughter.]

Senator Grassley?
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OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM IOWA

Senator GRASSLEY. Thank you, Chairman Baucus.
Anyone who knows me well knows that I take program oversight

very seriously. Some people probably wish that I didn’t, but I do.
So I am pleased that the committee is holding today’s hearing,

and I’m looking forward to next week’s hearing as well.
The Medicare Prescription Drug Benefit has proven to be a suc-

cess on many fronts. We have strong enrollment, lower premiums,
lower drug costs, lower costs to taxpayers, and beneficiaries are
highly satisfied with their plans.

But that said, we know that the drug benefit, as with any new
program of its magnitude, has had some glitches. CMS has taken
a number of administrative actions to address problems as quickly
as possible.

They implemented the transition fill policy, which gave new en-
rollees 90 days of coverage for any prescription regardless of the
plan’s formulary. And CMS implemented the special election period
for beneficiaries eligible for additional financial assistance.

They established a dedicated call center for pharmacists, and
they prohibited co-branding by the prescription drug plans with
specific pharmacies because this was leading to confusion. And
they took other actions to smooth implementation and reduce con-
fusion.

Although CMS has day-to-day responsibility for administering
the drug benefit, this committee is ultimately accountable for over-
seeing the program. And I know that the Chairman will continue
this committee’s longstanding commitment to conducting sound
and robust oversight work.

Last year, this committee heard about some of the start-up
issues in a hearing and in member meetings. The committee ex-
plored issues related to the enrollment process, the Social Security
premium withhold, and drug makers’ patient assistance programs.
We also heard that some plans’ practices have made it difficult for
pharmacists to truly gauge the terms and conditions of their con-
tracts.

The oversight work we did last year provides us with a baseline
for comparing where things stand today.

Two of today’s witnesses, Mr. Schule and Ms. Gross, have pre-
viously testified before the committee. They’ll be able to give us an
idea of what has improved, what hasn’t, and what new issues may
have arisen. Mr. Schule and Ms. Gross are on the frontlines, so to
speak. Their insights will be particularly helpful in getting a better
sense of beneficiaries’ everyday experiences with the benefit.

Our other witnesses, Mr. Tucker and Ms. Gottlich, will offer
more global perspectives on trends and issues that their organiza-
tions have spotted over the past year and a half.

Now, one area that remains of particular concern to me is the So-
cial Security withhold option.

This option was supposed to be a convenient way for bene-
ficiaries to pay their monthly premium. For many beneficiaries,
that’s been exactly the case. The withhold has worked like clock-
work.
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Unfortunately, for far too many beneficiaries, it hasn’t. Just in
the past few weeks, I’ve heard from beneficiaries in Iowa who
haven’t had anything withheld or have yet to receive a refund of
premiums withheld in error.

Those who owe money are anxious because they’re concerned
they’ll be dropped from their drug plans. Those who are owed
money, well, they want it back, and I don’t blame them.

Beneficiaries have contacted my office because they’ve gotten a
large bill from their plans or because they see amounts withheld
from their check, but it doesn’t seem to be reaching their plan.

None of the beneficiaries is trying to get out of paying what they
owe. Time and time again, beneficiaries say, ‘‘I know I owe this
money, and I want to pay it, but I can’t pay it back all at once,’’
or they say, ‘‘just tell me who to pay!’’

From what I’ve heard, no one seems to want to take responsi-
bility for this problem. A beneficiary who calls a plan is told to call
Medicare. When the beneficiary calls Medicare, they’re told to call
Social Security.

That’s simply not acceptable.
I know that CMS and SSA have worked to resolve these prob-

lems, and they’ve made progress on the cases they have. But the
bottom line is, they need to make more progress and they need to
do so quickly. They need to prevent these problems from happening
in the first place.

It’s my understanding that Ms. Gross and volunteers at the Iowa
SHIP have been helping beneficiaries with these types of problems,
and I look forward to hearing more from her on this matter.

I’m also very interested, as are many members of the committee,
in looking at pharmacy issues.

Last year, Chairman Baucus and I initiated letters to the Office
of the Inspector General and CMS on matters including networks,
reimbursements, and contracting practices. These are important
issues. When we wrote the Medicare law, we wanted to make sure
that beneficiaries could go to their local pharmacy.

We’ve been hearing that some pharmacies have had a chal-
lenging time under Part D, and I’m hopeful that Mr. Schule and
Mr. Tucker can shed some more light on those issues.

Mr. Chairman, I’ve said it before and I’ll say it again: the Medi-
care drug benefit is not perfect. And I am pleased that this com-
mittee is at a point this year when it can finally direct energy to
taking steps to improve the benefit. Today’s hearing, along with
next week’s hearing, will be crucial to that work.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, Senator.
Now I would like to welcome our panel. First, we will hear from

Ms. Kris Gross, the director of the Iowa Senior Health Insurance
Information Program. Ms. Gross has testified before our committee
previously, and we welcome her back.

Senator, you may want to say a few more words about Kris.
Senator GRASSLEY. Yes, I do. But mostly I want to recognize her

and compliment her, not for appearing before this committee, but
because she has spent so many days traveling around Iowa, both
before and after the implementation of this program, with me on
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public meetings to help explain to seniors what was very confusing
to them, and help us get this off the ground in the State of Iowa.

I want to thank you and look forward to your testimony to make
sure that we are still on the track we should be on.

The CHAIRMAN. Good. Thank you.
The second witness is Vicki Gottlich from the Center for Medi-

care Advocacy. Third, Tobey Schule from Sykes Pharmacy in Kali-
spell, MT. Tobey testified at one of our hearings last year. Welcome
back, Tobey. I might say to my colleagues that Tobey has been a
pharmacist in our State for over 30 years. Carrying on the tradi-
tion of pharmacy services in the family is son Travis. This is a
generational family enterprise.

He is very well-respected. He was named Montana’s Pharmacist
of the Year in 2006. If you have been to Sykes Pharmacy, you will
know why. I mean, it is a great place just to be. You see Tobey’s
working there, you see all the people coming in. It is just a great
traditional, typical family local enterprise. Tobey, we are just very
proud of what you do.

In addition, we have Timothy Tucker, president-elect of the
American Pharmacists Association. Thanks very much, Timothy,
for coming to join us as well.

I would remind our witnesses, please limit your comments, if you
can, to 5 minutes. It kind of helps things get going around here,
helps with questions and so forth. But your whole statement will
be included in the record.

Ms. Gross?

STATEMENT OF KRIS GROSS, DIRECTOR, SENIOR HEALTH IN-
SURANCE INFORMATION PROGRAM, IOWA INSURANCE DIVI-
SION, DES MOINES, IA

Ms. GROSS. I want to thank you, Chairman Baucus, Ranking
Member Grassley, and members of the committee, for the oppor-
tunity to share testimony about the Medicare prescription drug
benefit.

I am here today representing not only my State, but the other
54 State Health Insurance Programs across the country.

SHIPs are funded, in part, by the Centers for Medicare and Med-
icaid Services, and we are charged with helping Medicare bene-
ficiaries with questions and problems related to Medicare and
health insurance, including the Medicare drug benefit.

Over the past 2 years, SHIPs have educated and assisted hun-
dreds of thousands of Medicare beneficiaries with Part D, and I
would like to share the positives we have seen, but also share the
ongoing issues which Iowans and others across the Nation have en-
countered.

For the first time, millions of Medicare beneficiaries have been
provided drug coverage, thanks to Part D. The importance of this
cannot be overstated. We have a SHIP client who is going to be
saving $14,000 this year, thanks to his enrollment in a Part D
plan. He did not have prescription drugs before. Others are saving
a few hundred dollars a year.

But wherever beneficiaries fall in the savings spectrum, the ben-
efit has helped assure that they receive the prescriptions they need
to stay healthy and better manage on a fixed income.
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The extra help offered with drug costs by the low-income subsidy
has also been critical. Many beneficiaries who are not eligible to re-
ceive drug assistance through State Medicaid programs have quali-
fied for the Part D low-income subsidy, allowing them to get pre-
scriptions at low cost.

The Medicare drug benefit was initiated and implemented in a
very short period of time, considering the complexity of the pro-
gram. The benefits, as I have mentioned, are extremely significant,
but there are also opportunities for improvement which I would
like to share.

One of the options offered to beneficiaries for paying for their
Part D premiums is to have monthly premiums automatically with-
held from their Social Security checks. Over the past year, this is
one of the areas which has caused the greatest number of client
problems.

For some of our clients, the premium was not withheld as re-
quested; for others, a change in their plan choice was not accu-
rately processed and reflected. The premium errors have resulted
in beneficiaries being disenrolled from plans, excess premiums
being withheld, and premium refunds not reimbursed.

One Iowan was enrolled in a stand-alone drug plan effective Jan-
uary 1, 2006. In February, she found out she was eligible for the
low-income subsidy so she should no longer have paid a monthly
premium, but the premium for her first plan continued to be with-
held from her monthly income.

We have been working with our regional CMS office on this case,
but to date she has not received her $442 refund. This is a signifi-
cant amount for someone with limited income and resources.

Another area of concern to SHIPs is the marketing practices of
some stand-alone drug plans and Medicare Advantage plans with
drug coverage. Door-to-door marketing has occurred, even though
prohibited by Part D marketing guidance.

Beneficiaries are approached to enroll in Medicare Advantage
plans with drug coverage, and sales representatives often do not
explain clearly to beneficiaries that they are changing how they
will receive their Medicare Part A and B benefits. Beneficiaries be-
lieve they are just changing drug plans.

One of our clients enrolled in a Medicare Advantage plan with
drug coverage, thinking she was changing to a different stand-
alone drug plan. She used the drug benefit in the plan, but did not
realize her Medicare benefits had been shifted to a Medicare Ad-
vantage plan until a medical claim was denied by Medicare.

In addition, she continued to pay her Medicare supplement pre-
miums for 6 months, even though the policy would not pay any-
thing while she was enrolled in a Medicare Advantage plan. She
had no idea she had enrolled in something other than a stand-
alone drug plan.

It is important that the Centers for Medicare and Medicaid Serv-
ices and State insurance departments work closely together to
monitor and sanction questionable, or even illegal, marketing prac-
tices.

Many of the beneficiaries who are eligible for the low-income sub-
sidy qualify for a continuous Part D special enrollment period
which allows them to change plans monthly.
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This freedom to choose and enroll in plans throughout the year
means that low-income beneficiaries are one of the few groups who
can be enrolled in Medicare Advantage drug plans after March 31.
Consequently, they become a major audience for the marketing of
these plans, even when the plans may be of little value to them,
or even be detrimental.

Another concern with the Medicare prescription drug plan is the
time it takes for data to be shared between CMS, Social Security,
State Medicaid agencies, and the plans. It can take several weeks
or more for information to show up correctly in all systems.

This problem occurs across the board, but the implications are
most significant for low-income beneficiaries who cannot afford
standard cost-sharing amounts. These individuals are the least ca-
pable of paying out of pocket for their medically necessary drugs.

We have a client we have been working with since January of
this year, and we have made over 40 calls on her behalf in an effort
to get her low-income subsidy eligibility to show correctly on her
records.

There are bound to be problems in the early years of a program
of this magnitude. My concern, and the concern of the SHIP staff
and volunteers across the country, is the effect of these problems
on beneficiaries. Part D has also changed our work.

Comparing plans takes less than an hour, but problem resolution
is taking many more hours over a long period of time, and it has
stressed our programs and the work of other advocates.

I want to thank the Senate Finance Committee for holding this
hearing and for inviting my testimony. The stories I have shared
are representative of many real people with real problems, and I
hope the experiences I have shared verbally and in my written tes-
timony will contribute to the success of this important benefit.
Thank you.

The CHAIRMAN. Thank you, Ms. Gross.
[The prepared statement of Ms. Gross appears in the appendix.]
The CHAIRMAN. Ms. Gottlich?

STATEMENT OF VICKI GOTTLICH, J.D., LL.M., SENIOR POLICY
ATTORNEY, CENTER FOR MEDICARE ADVOCACY, INC., WASH-
INGTON, DC

Ms. GOTTLICH. Chairman Baucus, Senator Grassley, members of
the committee, thank you for the opportunity to testify today on be-
half of Medicare beneficiaries concerning implementation of Medi-
care Part D.

When the Center for Medicare Advocacy issued our 6-month and
year-end reports on Medicare Part D, we recommended that Con-
gress hold oversight hearings on implementation of the new pro-
gram. We thank you for acting on our recommendation.

We also want to thank the many members of the committee for
introducing legislation to make the prescription drug program more
affordable and accessible for many beneficiaries, including those
with the lowest incomes and the greatest need for assistance with
prescription drug coverage.

The Center hears repeatedly from the thousands of beneficiaries
and their helpers we assist across the country about beneficiaries
having insufficient information to make sound decisions about
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which plan to choose, about the unreliability of information they do
receive, and about the actions of unscrupulous marketing agents so
that beneficiaries find themselves in drug and other health plans
in which they did not intend to enroll.

Beneficiaries also report difficulty in obtaining exceptions for
drugs not on a plan’s formulary, for drugs with quantity limits, and
for the off-label use of certain drugs. We hear complaints that ex-
ceptions processes are complicated and that drug plans do not com-
ply with the regulatory requirements.

Beneficiaries who are dually eligible for Medicare and Medicaid
are too often unable to obtain their medications, due in large part
to data sharing problems among States, CMS, SSA, and drug
plans. Data sharing problems also cause beneficiaries to have pre-
miums withheld inappropriately from their Social Security checks.

The Center has discerned three common themes in the issues we
are called upon to redress. When problems occur, they often are not
resolvable, since no entity wants to take responsibility for them.

There are some Part D plans that take a variety of actions to
sidestep compliance with Part D regulations, and CMS has failed
to use its enforcement authority to make sure the Medicare pre-
scription drug plan works for the people who need it.

The problems of dual eligibles and the problems of individuals
who experienced improper Part D premium withholding exemplify
what happens when no entity takes charge to make the com-
plicated Part D system work.

Beneficiaries go for months without drugs they need, but cannot
afford, because of the lag time in transmitting information about
their Medicaid, and hence their low-income subsidy, status among
States, CMS, and plans.

Beneficiaries who have premiums withheld inappropriately are
shunted from their plans to CMS, to SSA, to their plans again, to
other agencies without any resolution, and, if withholding stops, it
can take months, even years, to get refunds.

Beneficiaries are denied access to medically necessary drugs,
often drugs they have been stabilized on for years, because plans
imposed abusive prior authorization requirements, lose requests for
exceptions and appeals, and blatantly fail to comply with regu-
latory time frames for making decisions, even in the face of medical
emergencies.

When we complain to CMS about systemic problems with Part
D, CMS uses one of two tactics to avoid taking enforcement action:
they want specifics—the names of the pharmacies that are not pro-
viding beneficiaries the generic notice to contact their plan to re-
quest a coverage determination; names of beneficiaries with income
subsidy problems or who cannot get an exception, or who were
bumped up to a higher-priced plan. We have already begun work-
ing to resolve the issues for the particular beneficiary. We approach
CMS to look at system-wide or plan-wide problems.

The other tactic CMS takes is to tell us to work directly with the
plan. Many beneficiary organizations have contacts with their Part
D plans and work with them regularly, but working a problem
through for a beneficiary is no substitute for enforcement against
bad actors.
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After I relayed, at a meeting with CMS, concerns from New Eng-
land advocates about a particular drug plan which was routinely
flouting appeals process requirements, CMS had a plan representa-
tive call me. The New England advocates who talked with the plan
representative report that problems persist, and, in fact, some of
the problems in my written testimony come from that plan.

Our written testimony includes recommendations to address the
problems we encounter on a daily basis. We look forward to work-
ing with the committee on ways to resolve these problems and to
make the Medicare prescription drug program work better for
beneficiaries. Thank you for the opportunity to share with you the
experiences of our clients and of Medicare beneficiaries and their
advocates across the country.

The CHAIRMAN. Thank you, Ms. Gottlich, very much.
[The prepared statement of Ms. Gottlich appears in the appen-

dix.]
The CHAIRMAN. Mr. Schule?

STATEMENT OF TOBEY T. SCHULE, R.Ph.,
SYKES PHARMACY, KALISPELL, MT

Mr. SCHULE. Chairman Baucus, Senator Grassley, members of
the committee, I appreciate the privilege and opportunity to speak
to you again about Medicare Part D and how it is affecting my pa-
tients and pharmacy.

I am a co-owner of an independent pharmacy in Kalispell, MT.
Our pharmacy employs three pharmacists and two technicians.
There are five senior apartment buildings within three blocks of
our pharmacy. In addition, we provide services to three assisted
living facilities and the mental health center in our community.

Medicare Part D has now been in place for about 16 months.
During this time we have seen many changes. When I testified be-
fore you in February of 2006, pharmacies and patients were facing
many obstacles. I have seen many positive changes, though: dual
eligibles are more accurately identified; new identification cards
have complete information and no co-branding; patients are more
readily identifiable in the E–1 system; the patient’s medications
have been changed to meet their formularies so fewer changes are
required; and reimbursement is more timely.

Medicare Part D has been a salvation for many seniors. My phar-
macy serves a very limited-income community. These patients’
budgets were so tight that even an antibiotic prescription forced
them to cut somewhere else. With Part D, these patients can afford
their medication.

With all the improvement, issues remain to be addressed. I con-
tinue to believe choosing a plan is too confusing. Last year, Mon-
tana had over 40 plans, and this year we have over 50. I still be-
lieve there needs to be a less complicated way of choosing a plan.

My pharmacy provides medication to our mental health facility.
We are still having issues with changing their medications. As I
testified last year, these patients should not have to change medi-
cations to meet a formulary, because even a minor change can re-
sult in a hospitalization.

We have seen several of our mental health patients require a
hospitalization, or at the very least have to go into a mental health
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safe house, because of a change to meet a formulary. I am very con-
cerned when my patients reach the donut hole because they cannot
afford their drugs and are forced to go without their medication. I
saw patients hospitalized because of this. I even contacted physi-
cians to see if we could get them on a cheaper drug.

From my perspective, pharmacies are bearing the brunt of Medi-
care Part D. When Part D was initiated, pharmacists were con-
fronted with an ethical dilemma: do they care for the patient or do
they worry about their finances? It was fortunate that the majority
chose to care for the patient.

The first payments my pharmacy received took 75 days, with a
majority of the insurance companies paying in 90 or more days. I
had to pay my wholesaler every 15 days; I was forced to borrow
money to meet my obligations.

If it were not for the pharmacists taking care of their patients
last year, Medicare Part D would have failed. Pharmacies are re-
quired to accept the reimbursements that are dictated by the insur-
ance companies. When I look at our reimbursements, I cannot help
but think that the insurance companies make more money on pre-
scriptions than the pharmacy.

Reimbursements are not adequate, and particularly with the
shortages of pharmacists and pharmacy technicians, and are caus-
ing salaries to increase.

My pharmacy, where 90 percent of the patients are Part D, suf-
fered a very large financial burden because of Medicare Part D. My
pharmacy showed a profit of $81,000 in 2005, with gross sales of
about $2.2 million. The profits for 2006 were $13,000, with gross
sales of $2.4 million. Our prescription volume actually increased
from the previous year, which should have shown an increase in
profits.

Community pharmacies are the core of community practice. If
this trend continues, there will not be community pharmacy prac-
tice. Medication therapy management is also in the full control of
the insurance companies, and full review of the patient’s medica-
tions and discussions with the patients need to be face to face.

Due to fraud against the elderly, we educate our patients not to
accept unsolicited phone calls or give information to people they do
not know. It is confusing and scary for them to receive the calls
from the insurance companies.

Patients do not like to discuss personal issues with people they
do not know or trust. In the 16 months that have passed with
Medicare Part D in place, many things have improved for the pa-
tients, community pharmacies, and pharmacists. For this, I am
pleased and hopeful.

More improvements still need to be made. Hopefully we will see
improvements in choosing a plan, with patient care remaining first
and foremost in the reimbursement policies to pharmacies.

Thank you again for inviting me here today. I will be happy to
answer any questions.

The CHAIRMAN. Thank you, Mr. Schule.
[The prepared statement of Mr. Schule appears in the appendix.]
The CHAIRMAN. Mr. Tucker?
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STATEMENT OF TIMOTHY L. TUCKER, Pharm.D. PRESIDENT-
ELECT, AMERICAN PHARMACISTS ASSOCIATION, WASH-
INGTON, DC
Mr. TUCKER. Good morning, Chairman Baucus, Senator Grass-

ley, members of the committee. I am Tim Tucker, a pharmacist and
owner of City Drug Company, a community pharmacy in Hun-
tington, TN. I am here today representing the profession of phar-
macy as president-elect of the American Pharmacists Association.

APhA is the first established and largest professional organiza-
tion, with over 60,000 members, who provide care in all practice
settings. We appreciate the committee’s commitment to providing
oversight of this important benefit.

My written testimony provides a comprehensive overview of what
has happened to date with Medicare Part D. While it focuses on
remaining challenges, it is important to note that we believe that
Part D has been a success because it is finally providing Medicare
beneficiaries access to necessary medications.

This weekend, in preparation for this hearing, we sent a survey
to a subset of our members to capture their latest thoughts on Part
D. Copies of the survey results were distributed to your offices yes-
terday. While my oral testimony only touches upon these survey re-
sults, I am happy to address any questions you may have related
to them. At this time I would like to ask the Chairman that these
more recent results be added to the record.

The CHAIRMAN. Without objection.
[The survey results appear in the appendix on page 87.]
Mr. TUCKER. Thank you very much.
Medicare Part D has had a dramatic impact on the business of

pharmacy. Pharmacists have not been provided the opportunities to
negotiate contracts to meet their individual pharmacies’ needs.

Instead, they are often offered take-it-or-leave-it contracts that
force them to accept contract terms, or are offered contracts that
are tied with other contracts. In these cases, if a pharmacy declines
the Part D contract, then the pharmacy also loses its contracts for
the other non-Medicare Part D populations.

Pharmacies have also been forced into contracts that do not cover
their costs for acquiring and dispensing of medication. And while
we have seen some improvements, some pharmacies continue to en-
dure lengthy payment delays as well. The respondents to this
weekend’s survey indicated that fewer than 10 percent are paid
within 21 days, while 33 percent are forced to wait at least a
month to be paid.

Furthermore, we appreciate the efforts of the Chairman, Ranking
Member, and committee members to facilitate electronic transfers
of funds and to address delayed processing metric updates.

We agreed to electronically submitted claims to be paid through
electronic payments to pharmacies. Unfortunately, pharmacies con-
tinue to encounter issues with this method of payment. Further-
more, our members continue to report that plans are delaying up-
dates to the average wholesale prices, or AWP, which are the
metrics used to calculate pharmacy reimbursement.

To address these situations, we recommend establishing a
prompt payment standard, requiring electronic payments of elec-
tronic claims, and acquiring pricing metric updates the same day
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that the plan receives an AWP change. Absent these changes, phar-
macies will continue to face the possibility of dispensing Part D
drugs at a financial loss.

Although formularies are common and can work when well de-
signed, formulary management issues remain the number-one Part
D administrative challenge for pharmacists. Managing each Part D
plan’s formulary is burdensome because each formulary is different
in what it requires and how it works.

While plans could help pharmacists and prescribers by sharing
information on what is required to facilitate a formulary request,
that information is rarely provided.

In last weekend’s survey, 78 percent of the respondents reported
that less than half of the messages that they received from plans
include the information they need to get the patient their medica-
tion. Because pharmacists are often the first step in implementing
a formulary request, it is essential that pharmacists receive actual
information in a standard format that is not unduly burdensome.

Another challenge with Part D formularies is the lack of physi-
cian participation. Frustrated by the uncompensated and burden-
some work required to facilitate formulary requests, some pre-
scribers are not fulfilling formulary requests.

We share our colleagues’ frustration with the numerous and com-
plex plan requirements which are compounded by the fact that
plans do not provide the information pharmacists and physicians
need to facilitate a formulary request, but, absent prescriber action,
the pharmacists are unable to help their patients obtain their
medications.

In addition to increasing prescriber participation and generally
improving plan formulary processes, in recognition of the hours
pharmacists spend each day working on these issues, we also rec-
ommend compensating pharmacists for their formulary compliance
efforts.

While these operational issues are important, I would like to
draw your attention to a missed opportunity in Part D. Under-
standably, CMS has focused its implementation efforts on getting
medications to patients. However, it is time to look at how to im-
prove the Nation’s investment in Part D by ensuring that patients
make the best use of their medications.

Described as a cornerstone of Part D, the required Medication
and Therapy Management programs, or MTM, have fallen short of
the mark. An APhA survey on plans’ Part D MTM programs for
2006 found that the majority of plans’ MTM programs involved
mail information and telephone call centers rather than face-to-face
visits between patient and clinician that have proven so successful.

Medicare could learn from the private sector, where a robust
MTM continues to grow, such as the APhA Foundation’s Patient
Self-Management Program. In this model, the pharmacist serves as
a coach and provides counseling and education about the patient’s
disease, medication and therapy, and lifestyle choices. These inter-
ventions have led to remarkable results.

After the initial year in the well-known Asheville Project, savings
for each diabetic patient were, on average, $1,600 to $3,200 each
year. Remarkably, diabetic patients who are in this program are
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now less costly to the health care system than patients without dia-
betes.

Testament to this model’s success is the fact that more than 40
employers have replicated it for their own employees through the
APhA Foundation’s most recent initiative, the Diabetes Ten City
Challenge.

Most recently, the National Business Coalition on Health an-
nounced their partnership with the APhA Foundation to implement
a similar patient self-management program. Unfortunately, the in-
centives in Part D are not aligned to facilitate replicating these pri-
vate sector successes. APhA is working diligently to make MTM a
reality for Medicare patients.

In addition to creating various products to prepare pharmacists
and pharmacies, APhA is also working with our colleague national
pharmacy organizations to establish policies to advance MTM.

Thank you for your consideration of the views of the Nation’s
pharmacists. Pharmacists’ ultimate goal is improving patient care.
While we have seen many improvements in the benefit, APhA looks
forward to working with the committee to further improve the pro-
gram by making it a more effective system that does not unduly
burden patients or pharmacists. Improving the operations of the
program and changing the focus to improving medication use will
move us closer to the benefit that we all envision.

The CHAIRMAN. Thank you, Mr. Tucker, very much.
[The prepared statement of Mr. Tucker appears in the appendix.]
The CHAIRMAN. Ms. Gottlich, I would like you just to name one,

two, or three enforcement actions you think that CMS should take.
Ms. GOTTLICH. Well, one of the things that we would like to see

CMS do is take action against plans that routinely do not comply
with the appeals process. So, for example, there are several plans
that are routinely not issuing decisions within the time frame.
There are regulatory actions that can be taken, short of actually
terminating the contract. There are some plans, quite frankly, that
have been such bad actors, that it might be worthwhile for CMS
to consider whether or not their contracts should be terminated.

We know that CMS, in fact, has terminated the contract of a pri-
vate fee-for-service plan, for example. There are other issues that
CMS could do. It could be earlier. It could be looking at formularies
more closely and looking at marketing materials more closely.

Some of the formularies that we have seen, the plan will say ‘‘we
have a huge formulary,’’ and then you go and you discover that
there are all these utilization management requirements on the
plan, so it means that people do not have access to the drugs.

The CHAIRMAN. And you think CMS has the authority currently?
Ms. GOTTLICH. I think CMS does have the authority, yes.
The CHAIRMAN. All right.
Ms. Gross, what about that? Why is CMS not doing what Ms.

Gottlich recommends?
Ms. GROSS. Well, I am not sure I have an answer for that. I am

not as familiar, maybe, with all of the marketing guidance as she
is. But there are a couple of things that——

The CHAIRMAN. No. But are requests for enforcement brought to
you, to your agency, to CMS?

Ms. GROSS. Do we?
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The CHAIRMAN. Do you hear requests?
Ms. GROSS. That we send to CMS?
The CHAIRMAN. Yes. Right.
Ms. GROSS. Some of them, we have. Some of them we have re-

ported and shared with our regional office to send on, and some of
those we have heard from. One of the things that happens, in one
case that we sent in, is that the beneficiaries really do not want
to get anyone in trouble, so we send it on to CMS and they inves-
tigate, but then the beneficiaries——

The CHAIRMAN. But why does CMS not do more, in your judg-
ment? Why does CMS not do some of the things that Ms. Gottlich
is recommending?

Ms. GROSS. I am not sure.
The CHAIRMAN. What is your best guess?
Ms. GROSS. I do not know, to be honest.
The CHAIRMAN. I am just curious. As an advocate, you have prob-

ably thought about some of this a little bit. I am just curious what
you are thinking.

Ms. GROSS. Well, I am in an insurance department. My program
is based in a State insurance department.

The CHAIRMAN. Yes. Right.
Ms. GROSS. And so some of the things that go on in my State,

I take directly to the insurance department because it is agent ac-
tion. That is one part of the program, that State insurance depart-
ments do have some authority to deal with. So, we often deal with
it through our State insurance department, and I do not always
send it directly to CMS.

The CHAIRMAN. All right.
Tobey, what is the answer to the clear problems that phar-

macists face? That is, paid too little, too slowly? I mean, it is
wrong. I agree with your main point that, here on the front line,
you are providing service.

And I also agree with your main point—one of your points—that
pharmacists are facing a dilemma between helping people, bene-
ficiaries, and helping the bottom line, and choose to basically help
people and eat it. So, you have thought about this a little. What
can we do? What can CMS do? What needs to be done?

Mr. SCHULE. Well, I think that CMS really needs to take a look
at these insurance companies. I think we need some transparency
in these insurance companies so we can see what they are actually
doing, where they are making their money, and why we are not.
We do not always know if our information is accurate.

We hear that the insurance companies get the money from CMS,
and then they are sitting on it and we are not getting our cut. So
as far as the financial, it is very difficult.

The CHAIRMAN. It sounds like a float. They just want to keep the
money——

Mr. SCHULE. Yes. I think they are probably making interest on
the money that actually belongs to us.

The CHAIRMAN. Yes, I am sure.
Mr. SCHULE. And I think the other thing that comes across is

that the pay rate, the dispensing fees to our pharmacies are lower.
We will have a company that we supply or we process claims for
for a patient that, say, is a working class person—their work insur-
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ance is under a plan—and that same company offers a Part D plan.
Their reimbursement or dispensing fees are different between the
two, which I do not understand.

Why, for that company, if I dispense for someone that is at work
I get a $6 dispensing fee, for example, but when it is CMS I get
$1.25? I do not understand. My process to fill the prescription is
the same whether I do it for someone working or someone who is
on Part D.

The CHAIRMAN. Right. All right. Thank you.
Senator Grassley?
Senator GRASSLEY. Thank you very much.
I am going to start with Ms. Gross, to talk about this problem

of Social Security checks and the withholding not working the way
it should, to get a sense of the magnitude of the problem. Could
you tell me the percentage of all SHIP case work issues that are
related to Social Security withholding?

Ms. GROSS. Well, from an Iowa perspective——
Senator GRASSLEY. Yes.
Ms. GROSS [continuing]. The case work that comes in to our

State office, not counting what our volunteers deal with directly,
about 40 percent of our open cases right now are related to pre-
mium withholding issues.

Senator GRASSLEY. All right.
How many of the cases have been resolved, and how long does

it usually take to get them resolved?
Ms. GROSS. The time varies. We have some that we have had

open since last May that are not resolved yet, so there is no aver-
age that I can say. As far as how many or what percent have been
resolved——

Senator GRASSLEY. It is difficult to say.
Ms. GROSS. I have not gone back through all the cases we have

had since last January to figure that out. But like I said, we have
about 70 cases open right now that are premium withholding
issues.

Senator GRASSLEY. Well, if it is not too much work, you might
submit that as an answer in writing, or telephone it in to my staff
or something.

Ms. GROSS. Sure.
Senator GRASSLEY. Have you noticed any decrease in the number

of cases, or is there still a steady stream of them?
Ms. GROSS. It is still pretty steady. Now we are starting to get

cases coming in from people who changed plans in 2007 and an in-
correct premium is still being withheld for their 2006 plan. So, we
are getting those new types of premium withholding cases.

Senator GRASSLEY. Yes.
How many on your staff do you have working on this?
Ms. GROSS. I have hired, in the last year, two part-time staff to

work on case work like this, and other types of problems.
Senator GRASSLEY. All right.
On another issue, you mentioned that some plans have under-

taken questionable marketing practices, and as a result some bene-
ficiaries have been enrolled in Medicare Advantage rather than in
a stand-alone prescription drug plan.
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Has the Iowa beneficiary counseling program, your agency,
SHIP, reported any potential violations to CMS? If so, do you re-
ceive information on how CMS would resolve them?

Ms. GROSS. We have reported some of them to our regional office
and they have worked on those cases, as I mentioned to Senator
Baucus. At times, beneficiaries, when they are approached by CMS,
want to drop it because they do not want to get anyone in trouble.
That is one of the issues that we deal with. But some of them we
have heard back on; some we have not.

Senator GRASSLEY. Ms. Gottlich, as a follow-up, you also ex-
pressed concern about marketing abuses. Has the Center made any
reports to CMS? If so, did it receive any information about CMS’s
work to address the complaints?

Ms. GOTTLICH. We do make reports continuously. We know that
some of the individuals whom we have assisted have been dis-
enrolled from the inappropriate plans and put back into the plan
that they wanted to be in, but we have not seen any action taken
against the plans that are continuously doing this.

Senator GRASSLEY. All right.
Mr. Tucker, your association’s testimony recommends that CMS

conduct greater oversight of the plan’s contracting process. Could
you be more specific about what steps you think the agency should
take?

Mr. TUCKER. I think there is a misunderstanding with con-
tracting. Most of our pharmacies in America do not have any kind
of negotiation with a contract. We are sent a contract and it is not
negotiable. It is, here it is, take it or leave it.

We would like for CMS to give more guidance to the plans of
what is expected in the contract. I think there is some standardiza-
tion that CMS can require of the plans, because each plan has its
own way of doing everything at the present time.

Senator GRASSLEY. All right.
Mr. Schule, I have a question about the enrollment process for

beneficiaries whom we call dual eligibles. I am one of those who
thought we ought to keep dual eligibles, the Medicaid people, sepa-
rate, but we lost that in conference, so here we are, trying to work
out problems that we have with people who are eligible for Med-
icaid as well.

Today, CMS selects a plan for dual eligibles who did not choose
one for themselves, auto assignment, we call it. What has been
your customers’ experience with that process? Have you found that
beneficiaries usually get assigned to a plan that covers the drugs
that they need?

Mr. SCHULE. That has been a real tough situation with, espe-
cially, our mental health patients. They are being enrolled in plans
that are not covering them as they need. They were certainly much
better.

I would have liked to have seen at least the mental health pa-
tients kept in the Medicaid system or have a requirement that the
Part D company that is going to be their carrier at least stay with
the formularies that these patients have been stabilized on. Some
of these patients had been in the State hospital. We had set their
medications off of Medicaid.
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So when they came out and they were just automatically enrolled
in a plan, we as pharmacists—maybe it was not our job but the
type of pharmacy that we run—contacted several people, got those
patients switched so that they could get medications.

I think that either we maybe pick a couple of the plans and say
this is the formulary that we need for these patients, or make a
standard where they all have to accept that sort of thing because
they have been probably the most difficult to deal with with their
medications.

Senator GRASSLEY. All right. Thank you. I am done.
If we can find the letters that I sent to CMS several months ago,

I want to put them in the record.
The CHAIRMAN. We will find them, and we will put them in.
[The letters appear in the appendix on page 49.]
Senator GRASSLEY. All right. Addressing the pharmacists, we

have asked CMS to consider mandatory electronic funds transfer.
I guess we do have the letter here. Requiring electronic funds
transfer so it would mitigate the situation that we have of some
contracts saying 30 days. Most people want to be paid in 14 days.

The bottom line of it is, even at 30 days, there are some checks
that are being cut that are not being mailed, so that local phar-
macists are being a banker for the people in between.

The CHAIRMAN. Thank you, Senator.
Senator Stabenow?
Senator STABENOW. Thank you, Mr. Chairman, very much.

Thank you to each of you for your comments.
Just to follow up on what Senator Grassley was talking about,

in Michigan we have heard a lot of concerns about nursing home
residents who are dual eligible and the auto enrollment, and the
complexity of being nursing home residents, first of all, and being
able to choose a plan, as well as the auto enrollment.

Back when we debated the Medicare prescription drug benefit, I
believed—and still believe—that the one choice that we did not put
in, in the way of choices, was to simply go to Part D and sign up
for prescription drug coverage, and that as a part of the choices is
something that we should have done so that those individuals who
were not able or were not interested in going through a number of
private choices could just sign up for prescription drug coverage. I
think it would have provided a different kind of competition that
is needed.

But I wanted to ask a question of our two pharmacists. And
thank you. I think what you do is so important. I am a huge sup-
porter of maintaining community pharmacies, because, Mr. Schule,
as you said, you went that extra step to help people be able to get
into the plan that worked for them. That is an important part of
what pharmacists do.

I am very concerned that you are not getting the right—if any—
dispensing fees and so on, that your costs are not being reim-
bursed. I am particularly concerned when I look at the fact that we
have a study that has been done now from Families USA looking
at the prices reported to CMS by insurers, and actually, unfortu-
nately, prices for the top 15 prescription drugs being used, anyway,
the prices have not gone down. On average, they have gone up 9.2
percent.
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So the prices are going up. I know that with those who contacted
me who are now in the gap or what has been called the donut hole,
they are actually seeing higher prices than before Medicare Part D
came into being. So, prices are going up, but you are just not get-
ting reimbursed, certainly, and I would argue people are paying
higher prices.

My question for you, though, relates to the formularies and the
problem that has happened when someone signs up for a plan, has
a formulary, they choose the one that meets their needs and their
medicines, but then the formulary gets changed in the middle of
the year and, as you spoke about, suddenly they are not covered
any more.

CMS issued guidance to the plans that they should grandfather
those drugs that people signed up for during the plan’s life, at least
through the end of the year. Is that working? Do you see where
that is working?

Mr. SCHULE. We really did not see that. We saw them maybe ac-
cepted for about 3 months. We had some that did not even make
it 3 months.

Senator STABENOW. Really?
Mr. SCHULE. We had some where they gave us the initial fill, and

then said, this is our formulary drug, you need to get the patient
changed, which, at the very beginning of this program, to put it
bluntly, it was just a nightmare. We had patients who—well, for
example, for me, I saw patients who signed up for a plan.

I knew right away that they were going to be in the donut hole
just based on the medications they were on and the way it was set.
Then with the different tier levels, the people were signed up into
wrong plans and it was difficult to try to get them shifted.

We worked with our local senior’s council to help get some of
these patients changed. We did get some; some we were not able
to do. But the problem comes up, and we are still seeing it. They
will sign people up and they will say, this is the formulary, so the
patients are looking at the medications and they go, all right, it is
on here, I am covered, I am all right.

Or another issue that happens a lot is, some of their drugs are
on a formulary and some are not, so then they have to decide, well,
can you afford these and not these? Which formulary do you pick?
Then there are some where we can contact their physician and get
things changed to meet a formulary.

Then we do that and then, about 3 months later, they change the
formulary on these patients, and then they are right back to where
they were. When you are dealing with elderly patients, these medi-
cation changes are not the thing to be doing. If you have someone
stable, you should be able to leave them there, especially with the
dual-eligible patients.

In Montana, we had formularies fairly well set with the Medicaid
system. We got people stabilized on their medications with that. I
just do not understand why, with the dual eligibles, that they did
not have to just go with the formulary that they had already been
established with. It was a very costly program, to me, the changes.

It would have been interesting to actually have a way to figure
the costs, because the physicians were billing for bringing patients
in to look at a medication change, we had some of the patients that
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ended up going to the hospital, we had just different situations like
that. But there was no way to figure cost. So, gosh, it might have
been cheaper to pay for the more expensive medication, and we
would have saved money in the long run.

Senator STABENOW. Thank you.
Mr. Chairman, I know my time is up. This is one area that I

hope we would look at in terms of the formulary.
The CHAIRMAN. Senator, if you want to ask more questions, go

ahead, if you wish.
Senator STABENOW. Oh. Thank you.
On the point there with the formulary, it just seems to me, in

fairness, if somebody goes through—in Michigan, it can be 40 or 50
different plans—picks one that works for them, and then the plan
is changed in the middle of the year but the beneficiary cannot
change the plan for a year, it does not seem fair. I would hope that
we could work on that together.

I do have one other question. This is for Vicki Gottlich. According
to the Social Security Administration, 57 percent of the individuals
found ineligible for the low-income program actually met the in-
come requirements for enrollment, but were denied because of their
financial assets.

I am wondering, what would happen if Congress eliminated the
assets test? Would this actually improve the benefit? I think a good
parallel is Medicaid. For example, a report by the Commonwealth
Fund found that several States that removed the Medicaid assets
test actually saved money through lower administrative costs and
the ability to use electronic forms.

Ms. GOTTLICH. Yes. The Center for Medicare Advocacy thinks
that one of the best things that could happen would be the elimi-
nation of the asset test. It would help beneficiaries because it
would make more people eligible.

If you look at the statistics, the people who have too many as-
sets, they are not very, very wealthy people. It is a very small per-
centage over the asset limit. The low-income subsidy is probably
the best part of this program. We know that a lot of people who
have not enrolled in Part D are people who are eligible for the low-
income subsidy.

We also note that there are a lot of people who do not apply be-
cause they are scared of the asset test, and quite frankly they do
not want to tell you what the value of their farm is, or how much
their bank account has, or they cannot decide or do not know what
the life insurance value is.

We also know that it is a savings in administrative costs for the
State programs where they have eliminated the asset test, so it
would be a really good way to protect beneficiaries.

Senator STABENOW. Thank you.
The CHAIRMAN. Thank you, Senator.
I would like us all to kind of step back a little bit and give some

guidance as to the general theory of Medicare Part D and the de-
gree to which, if any, we should start changing it.

Namely, this is a market-based plan, the theory being that the
plans will market their various alternatives to seniors and the sen-
iors have choice, and the seniors can then choose which of the var-
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ious plans, with their co-pays and formularies, et cetera, make the
best sense for them.

Now, clearly there have to be some consumer protections along
with all that, but is that a model that we should maintain or not?
That is, maintain the theory behind it, but maybe shore up con-
sumer protections using that model?

Or on the other hand, should we start making some changes,
perhaps along the lines that Senator Stabenow was suggesting,
where it just goes straight and Medicare manages it directly with
beneficiaries, as, say under Part A and Part B? Your thoughts
about all that? It is a very fundamental question, and it would
clearly be very difficult to make significant changes.

But irrespective of the difficulty, I would just like your advice as
to the propriety of sticking with the basic outline and making it
work better, or changing. Whoever wants to take that, take a shot
at that.

Mr. SCHULE. I will jump on it.
The CHAIRMAN. Yes.
Mr. SCHULE. I would like to see the plans cut way back. It is just

a nightmare for our patients. You start trying to match up
formularies, and we are comparing apples and oranges all the time.
The biggest issue, too, is we do not have any standards set by CMS
or anybody as far as formulary. What happens is, it just appears—
I guess I have to be very careful on this.

The CHAIRMAN. No, no. Be straight. Just tell us what you think.
That is why you are here.

Mr. SCHULE. Whichever drug company is giving that particular
insurance company the best cut, that is the drug they put on the
formulary. That is the only thing I can see, because there are times
when I look at some of the formularies and there are better, clean-
er drugs to be using than what they are using. We will see them
change within the class, and it strictly has to be a rebate coming
back to the insurance company. There is no other reason that they
would change.

The CHAIRMAN. All right. When you say there are too many
plans, some of us are suggesting a very significant curtailment in
the number of plans, somewhat along the lines this Congress took
in Medigap.

That is, years ago there were so many different Medigap plans
that caused so much confusion for seniors, that the Congress said,
all right, we are going to set—I think there are 10 now—10 stand-
ard Medigap plans, and I have not heard a big hue and cry from
the insurance industry over that one.

Should we do something similar here, say, all right, you can have
10 only? I suppose there will be lots of different variations with the
formularies and co-pays and so forth. But you say there are too
many plans. What is the best way to address too many plans?

Mr. SCHULE. Well, what I would like to see, I guess, is, if we
have all these players, that CMS come up with a standard, and,
if each company is going to offer four or five plans within their
company, patients should be able to sit down, take a look at what
is being offered, and they should match up with a similar base.

The CHAIRMAN. But does that mean seniors would pick from four
or five different choices, or each company could have four or five,
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so seniors are back where they are today? You say in Montana,
there are 50 different plans.

Mr. SCHULE. Right. I guess what I would like to see is for CMS
to set the standard as far as, if you are going to offer this program,
you can offer up to four or five plans and they can charge different
amounts, or whatever.

But each of the plans, you should be able to look at company A
and company B and be able to say, yes, I am going to get this cov-
erage. But the way it is, there are so many variables in there that
there is just no way to sit down and look at them and make a
change.

What is the most difficult thing for a lot of our seniors is, they
will see three or four drugs on one plan, but they are on seven
medications and the other four are not covered. They go, what do
I do now? How do I pick off of this?

Then you start looking through them and you do not find all of
them on any one plan, so then you take whichever ones are going
to take the most expensive drugs off the shelf for them and cover
those, and hopefully they can pick up the generic out of their own
pocket.

The CHAIRMAN. Who also might have some thoughts on the solu-
tion of too many plans? Or maybe, does somebody disagree that
there are too many plans?

Ms. GOTTLICH. Of course, the Center for Medicare Advocacy is on
record as saying we would have liked the benefit in Medicare itself.
Aside from offering a benefit as part of the Medicare program,
there are options that could be done.

You could both limit the number of plans that each insurance
company offers, so in the new call letter companies can offer two
plans, or they can offer four if they have different models for filling
in the gap. If you have 10 companies offering plans in Montana,
offering four plans, that is 40 plans. That is very hard.

The CHAIRMAN. So what would you do about that?
Ms. GOTTLICH. I would cut back on the number of plans that

each sponsoring organization could offer. I would also look very
closely at the companies that want to be in the Part D program.
CMS now has evidence of quality. It has evidence of complaints.
They could really take a closer look and say to some of the compa-
nies, we do not think you have been doing as good a job as we
would like, so we are not going to let you contract with us any
more.

We also have been on record as supporting the idea of the
Medigap concept, of allowing NAIC to develop some standard plan
so you would know Plan A is the standard plan, Plan B does not
have a deductible, Plan C has gap coverage, so then, as Mr. Schule
said, you can look at two Plan Cs and compare to see which one
is going to be more effective for you.

The CHAIRMAN. But would you want a situation where seniors
still had to choose among 40 different choices?

Ms. GOTTLICH. No, we definitely do not.
The CHAIRMAN. So what is a reasonable number of choices sen-

iors should have to make?
Ms. GOTTLICH. That is a hard one.
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The CHAIRMAN. That is why I asked it. [Laughter.] What do you
think? Just ballpark.

Ms. GOTTLICH. Well, there are some studies that talk about the
number of choices. I think maybe 5 of 10 is probably what works.

The CHAIRMAN. Now, say we are there.
Ms. GOTTLICH. Yes.
The CHAIRMAN. Then how do you address Mr. Schule’s point

about, some plans’ formularies include some drugs, but not other
drugs, and it really puts seniors in a tough spot?

Ms. GOTTLICH. It does. I am really sort of interested in Mr.
Schule’s conversation because there is no discussion of using the
exceptions process to get a drug covered if it is not on the for-
mulary. So if, in November, you are seeing, I am taking seven
drugs, four are on this formulary, you should have the opportunity
to ask for an exception for the other three, and we are not seeing
people doing that.

The CHAIRMAN. Mr. Schule, could you shed some light on the ex-
ception process, how well that works or does not work?

Mr. SCHULE. We have not had a very successful go with that. We
have tried to get coverage for patients and have not been very suc-
cessful. What has been happening lately is, at the beginning of
this, in 2006, when we had prior authorization or where we were
trying to get someone’s medications covered, we were able to call
in, go through the steps, and so forth.

Now what we are seeing with the insurance companies is, we try
to call in on the prior authorization and they say, no, it has to be
the physician’s office calling. So it has taken a 180-degree turn
here. So what we were kind of used to at the beginning of this
plan, we are now seeing that it does not work that way now. I am
not really sure why this is happening.

Generally, if we call the physician, the physician will ask us,
what will they cover then? Let us start it from that point. What
drug would you like me to see this patient on if we have to make
this choice?

The CHAIRMAN. Right.
Mr. SCHULE. Because we are very fortunate to work closely with

our physicians. But we do not have their formularies—we ask them
and we just do not get, here is what we will pay and here is what
we will not. It would be a simple thing, I would think, that if we
put a drug in that they say they are not going to cover, that we
should get a rejection and say, this is not formulary, but we will
formulary this drug or this drug. It would give us a starting point.

The other thing is, if there was a perfect drug where one fits all,
we would not have all these choices to go with anyway. What hap-
pens is, Mrs. Jones may not handle this drug very well, but that
is the drug the insurance company says she has to have or she is
just out of luck.

So we have tried two or three other drugs, and they were not ef-
fective. She either had side effects or it did not do what it was sup-
posed to do, but yet we are still being forced to try to put Mrs.
Jones back.

The thing that is probably the most frustrating is, some of the
patients, previous to Part D, we have already gone that route. We
have already tried drugs A and B, and now we are on drug C, and
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the insurance company is saying, well, we really do not care what
happened prior, we want to see a failure on A and B before we go
to C.

The CHAIRMAN. Frankly, I find this quite disturbing, that essen-
tially the plans, insurance companies, are preventing seniors from
having the drug that best suits that person, at least with respect
to whether it is on the formulary or compensated or not. How often
does that occur?

Mr. SCHULE. More frequently than I would like to have to say.
I think we probably deal with that at least weekly or every 2
weeks, we have a patient who falls into that.

The CHAIRMAN. Now, these drugs, are they necessarily very ex-
pensive or not necessarily very expensive?

Mr. SCHULE. Some of them are and some of them really are not
that expensive. I guess what is frustrating to me, I mean, I realize
drug costs are extremely high. I wish, as a pharmacist, I could say,
gosh, it is our fault, but it is not. I mean, in over 30 years of prac-
ticing, I just cannot believe how little we are paid today compared
to over the years.

So I know that the drug costs are coming from some other angle.
But the problem is, we are not looking at true costs of this. The
drug cost might be, say, $100 a month, so you put that into a year.
But if we have to start paying doctors, hospitals, lab tests, and all
these things to make a change on a drug, those costs are never
added in, so maybe we would be cheaper using that than the $40
drug that they want us to go with.

I guess the most frustrating thing for me with this whole pro-
gram is, patient care is not even in the picture. I mean, it just
seems non-existent once that patient is out of our hands.

The CHAIRMAN. So how do you address patient care? Some have
ideas about providing better patient care. What are your thoughts
on how to begin to work with seniors and the drugs they use and
do not use, et cetera? I assume you do a lot of that anyway.

Mr. SCHULE. Well, yes, we do. Patient care is something that we
have done for years, not just me or my pharmacy, it is done across
the country. Pharmacists are always the first health care provider
people see. It seems like if someone is having a problem, they come
in, they talk to us. They say, what do you think? That is when you
kind of go, well, boy, you probably ought to go see the doctor again,
or I will give the doctor a call.

There are a lot of things. And sometimes little Mrs. Jones just
needs her hand held, too, because she is not taking her medication.
But this whole program, I think partly because it is so big, is no
longer patient care involvement. The insurance companies, to me,
really do not care about patient care.

Never once do I see anything, literature from them, that talks
about patient care. I get ‘‘Patient Lives’’ and ‘‘Insured,’’ and that
sort of thing, but they forget about the grandmas and grandpas. It
is just a very frustrating thing for me.

When we are dealing with the elderly, it is a whole different ball
game than if I am dealing with 65-year-old new retiree. It is a
whole different game when you start getting into the older people.
They cannot make the choices. Some of these patients do not have
their children there to help them pick this stuff.
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The insurance companies, when we try to call them and say,
gosh, we have already been this route, we know this from 2 years
ago, Mrs. Jones cannot take this, they really do not care. We do
not have it on our records that it has ever been tried, so you need
to try that before we will accept it.

The CHAIRMAN. Is there any difference among insurance compa-
nies, or is the attitude pretty much the same with them all?

Mr. SCHULE. I think it is the same. I think, for Montana, maybe
it is a little different. We have a lot of players over there now that
we never had, and they live in Montana. We do have some of our
companies that have been in Montana and they seem to be doing
a better job than the companies that have come into the plan and
they are here now.

This whole program, to me, has missed the boat on our patients
and patient care. Somehow, when you have these programs that
say we need mail order, we need to do this or do that, it needs to
go. And not just trying to fulfill my independent pharmacy, but it
is not right. Pharmacy is a face-to-face thing.

The CHAIRMAN. Right.
Mr. SCHULE. I mean, it has to be.
The CHAIRMAN. Does anybody have any thoughts on this subject?

Anybody want to chime in?
Mr. TUCKER. I do.
The CHAIRMAN. Mr. Tucker?
Mr. TUCKER. I think the number-one point is, we must relieve

some of the administrative burden to the pharmacists so that pa-
tient care can be better. I think all of the pharmacists in America
want to take care of their patients.

Medicare Part D has been a great plan, and some of my patients
who were not able to take their medications before now can actu-
ally afford to get their medicine. But because of the number of
plans that each of us works with on a daily basis, we have to sim-
plify or standardize the administrative process because the burden
now is so great.

Another way is, we must require better medication therapy man-
agement. As Mr. Schule said, pharmacists have relationships with
the patients. We need to take care of those patients, and that is
not over the telephone.

The CHAIRMAN. May I ask all of you, is there any possible jus-
tification for the provision now, the custom or practice now, where
a senior chooses his or her plan and has to stick with it, but yet
a plan can change the formulary midstream?

Is there any possible, conceivable justification for that kind of ar-
rangement where seniors cannot change, but insurance companies
can? I am just asking. I am just trying to be objective about this
to see if there is a good reason, a good public policy reason, behind
that.

Mr. SCHULE. We would not do it in our daily lives. If one of my
suppliers all of a sudden said, I am not going to do whatever, I am
going to change, I may look at the other suppliers. And I can make
that change at that point. I think they need that same option.

I just cannot understand how they were able to set up such a
program for themselves, the insurance companies, and the patient
is left out on the step. If they make a change at that same time
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when their formulary changed, I think that the patient should be
allowed to make a switch at the same point.

The CHAIRMAN. Does anybody else agree or disagree with that?
Ms. GROSS. Well, I think you have been talking about the plans

changing their formularies, but the other thing that happens is,
beneficiaries start taking different drugs. Mid-year, they might de-
velop an illness or something that requires a different drug that is
not on the formulary either.

There is the exceptions process there for people, but that is a
very burdensome process, especially for someone who is not feeling
well or has other issues going on, as many Medicare beneficiaries
do. So the protection may be there, but it is a burdensome process
for them to go through that.

The CHAIRMAN. What about premium withholding? That is pretty
burdensome. It is kind of complex, kind of confusing, a lot of hoops
and hurdles and so forth. Your thoughts on how to make that work
a lot better. Who wants to take a crack at that one? The goal here
is to make this work better.

Ms. GROSS. I think that it is working well for people—some peo-
ple. We hear from the people where it is not working. I will just
take my parents, for example. They have Social Security with-
holding, and it is working perfectly. But for those where it is not
working, there has to be something in the system.

I am not sure where in the system it is breaking down. I do not
think it is that that system is not a good option, it is just, some-
where, for some people, it is breaking down, and that is where the
analysis needs to be done of where that is happening. I do not have
the answer.

I ask people at our regional office, why isn’t this getting fixed,
and they cannot necessarily tell me why it is not getting fixed
quicker either. So, somewhere in the process of the withholding
and the data sharing, something is not going right for some people.

The CHAIRMAN. Yes, Ms. Gottlich?
Ms. GOTTLICH. One of the things that we would like to see is

there be one place where people can go, so if they have premium
withholding issues they can note that, if they call SSA, SSA will
say, ‘‘call this number,’’ if they call CMS, CMS says ‘‘call this same
number.’’

The CHAIRMAN. Right. Right.
Ms. GOTTLICH. So there is one entity and they are not shunted

all over the place. That would be really helpful for people. It takes
a lot of work to make all the phone calls, the 40 phone calls that
people have to do sometimes.

The CHAIRMAN. I think that is right. No doubt about that.
I wonder if maybe you, Mr. Schule, Mr. Tucker, could again ad-

dress the insufficient payment and the low payment. What do we
do about that? I mean, is that something Congress should legislate
in, or not? Could CMS do something about that if a fire were lit
under CMS?

Mr. SCHULE. On that, I am almost at a point where I think we
need to address it almost like we do the Medicare or Medicaid sys-
tems. We have worked under that where Medicaid pays a set dis-
pensing fee and that is established.
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I think maybe then we need to look at CMS to say you need to
pay this amount on the dispensing fee, irregardless. I mean, that
is how it is set up with our Medicaid systems.

If they did that, then that would also—I mean, if the insurance
companies then can make more money by getting a better deal on
a drug or whatever, then they can make their cut on that deal, but
at least we are getting the same fee. We run into that with our
Medicaid, but we get our set fee on those patients. I think if it were
standardized like that, if you are going to offer a Part D plan, you
are going to pay X amount for a dispensing fee.

The CHAIRMAN. What about the 5 million seniors who are not en-
rolled? What is going on there? Why are they not enrolled? Is there
a legitimate reason or not, or just insufficient outreach? Do the
seniors know about the plan, or know and reject? Why are 5 mil-
lion not enrolled?

Ms. GROSS. People we have counseled over the years, when they
come in and talk to us about it, they do not feel it is worth—I am
not saying all 5 million. But those who are turning down signing
up for a plan are saying, I am not taking that many drugs, it is
not worth it to me, or I am not taking any drugs, why should I sign
up for it, and that seems to be the main reason.

I am sure there are people whom we have not reached, especially
with the low-income subsidy, who might be eligible. But that is the
main reason that we hear, they do not feel they are going to gain
anything from it.

The CHAIRMAN. And on the low-income subsidy, it just seems to
me there are an awful lot of hurdles and hoops to go through that
make it difficult for that to be available. Do you agree, Ms. Gott-
lich, or not?

Ms. GOTTLICH. I do agree with it. It is kind of funny, because the
low-income subsidy has improvements over some of the other as-
sistance programs. Though we complain about the application, it is
a little easier. You do not have to bring in all your reams and bags
of paper. You can attest to your income and your assets.

I think that there are a whole bunch of populations that are real-
ly very hard to reach, so it would be really useful if SSA and CMS
could provide specific data by zip code to the SHIPs and to the
partners of the Access to Benefits Coalition and the other organiza-
tions that are going out there doing outreach.

We know, from all public benefit programs, that other than
Medicare, the take-up rates are not as high as we would like them
to be, and there are populations that we are always not going to
reach. But I think that there are additional ways we could reach
them.

The CHAIRMAN. Should we have an asset test or not?
Ms. GOTTLICH. We should not.
The CHAIRMAN. Would the program not be abused if there were

none?
Ms. GOTTLICH. I do not think that there would be abuse. I think

that there is pretty ample evidence from a number of States that
have eliminated the asset test for some of their programs, like the
Medicare savings program, that there is not abuse when there is
no asset test.
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If you look at the incomes that you need to have to be eligible
for these programs, these people are not going to have a lot in re-
sources.

The CHAIRMAN. Anyone else’s thoughts on that point, whether
there should or should not be an asset test? Tobey?

Mr. SCHULE. Well, I do not believe, really, that an asset test
should be necessary on those patients, the same thing she is say-
ing. When I look at our patients, Sykes is kind of an entity of its
own, as you know.

The CHAIRMAN. Yes, it is. It is, very much so.
Mr. SCHULE. Those people, if they are going to qualify for that

as far as income, you know they haven’t got anything else they are
hiding anyway. It seems like another place.

The CHAIRMAN. Well, that is Skyes. But what about other parts
of the country?

Mr. SCHULE. I think it is probably the same wherever you go.
And I know the patients that I have that have not signed up for
Part D are pretty simple, straight up. One, they are not taking
enough medications, so they do not think it is worth doing. They
are on generic medications, so their costs are less than what the
monthly premium would be. The others, I have had some say, you
know, this thing is still so darned confusing, I am not doing it.

The CHAIRMAN. That is one of the questions I was going to ask.
I mean, to what degree is lack of 100-percent enrollment due to
complexity of the benefit, so some seniors just think, this is too
complicated for me, I am not going to do anything, just forget it?
Does that sometimes happen or not?

Ms. GROSS. Yes, it does happen. The people who get to us are
people who turn to us for help because they cannot do it them-
selves.

The CHAIRMAN. Right.
Ms. GROSS. And the Medicare website is a wonderful tool. In fact,

my volunteers say you cannot really rightfully help a person enroll
in a plan without doing a comparison on the website, but many
beneficiaries do not have access to that themselves.

So if they do not turn to someone as an advocate or a family
member who can help them do that comparison, they either just
sign up for something, which may not be the best for them, or they
just do not deal with it because it is too complicated.

The CHAIRMAN. Right.
Well, this has been very helpful. You have been very, very help-

ful, all four of you.
Before we adjourn, does anybody have anything to say? Has

somebody said something that should be addressed, or something
else that was not covered that should be addressed?

Ms. GROSS. I would like to go back to your question about the
marketing and what CMS can do.

The CHAIRMAN. Yes. Sure.
Ms. GROSS. One of the things I have seen, and why SHIPs are

very effective, is because we are in every State. We are there, we
are local, like the local pharmacies and so on.

The CHAIRMAN. And I find that to be very effective, too, in Mon-
tana. It helped a lot in getting people signed up.
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Ms. GROSS. And I think one of the challenges for CMS is that
they are not local. They are not in every State. So I put it in my
written comments, and I think I mentioned it today, but I think it
is really important that CMS and the State insurance departments
work together, because insurance departments are in every State.
They are there locally to help deal with some of these issues, so I
think, to the extent that that relationship can be enhanced, it
would help with some of the marketing issues.

The CHAIRMAN. That is true. But some insurance commissioners
said they would not allow some of these practices in their own
States.

Ms. GROSS. But right now, because of the CMS regulations, there
are limitations to what insurance departments can do related to
Part D and Medicare Advantage plans.

The CHAIRMAN. I am sorry. I missed that last point.
Ms. GROSS. Because of the regulations right now, there are limits

to what insurance departments can do related to Medicare Part D
and Medicare Advantage plans.

The CHAIRMAN. Right. Right. But I understand, but for that limi-
tation, some insurance departments would not put up with some of
these practices. Is that true or not true, do you know?

Ms. GROSS. We certainly would investigate it in our State.
The CHAIRMAN. All right.
Ms. GOTTLICH. Actually, I was in Maine 2 weeks ago, and some-

body from the Maine insurance department said that they passed
through their legislature some State laws so they can go after some
of the marketing practices as violations of State law, because they
were looking at ways that they could act and to get around some
of the Medicare prohibitions. So, I think that they would take ac-
tion if they could.

The CHAIRMAN. All right. Thank you all very much. I just want
to say, we take our oversight responsibilities in this committee very
seriously. This has been very helpful. There will be other oversight
hearings.

In fact, I think we have one scheduled next week, if I am not
mistaken. I supported this program. I voted for it and worked to
help make it work several years ago. It has worked pretty well, I
think, for an awful lot of seniors, but clearly there are a lot of prob-
lems.

I think you all have done a pretty good job of identifying what
basically most of those problems are, and now it is up to us, work-
ing together either legislatively or working with CMS or whatnot,
to try to begin to get some solutions here. This is ongoing.

I strongly urge you to keep working with us, calling us, working
with the committee, with new ideas so that we can hopefully do the
best job possible. But thank you very, very much for taking the
time. I appreciate it.

The hearing is adjourned.
[Whereupon, at 11:34 a.m., the hearing was concluded.]
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