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PROCEDURE, PRACTICE, AND ADMINISTRATIVE METHODS OF THE
BOARD OF UNITED STATES, GENERAL APPRAISERS,

MESSAGE
PRESIDENT OF THE UNITED STATES,

THE REPORT OF THE COMMITTEE TO INQUIRE INTO THE PRO-
CEDURE, PRACTIOE, AND ADMINISTRATIVE METHODS OF THE
BOARD OF UNITED STATES GENERAL APPRAISERS.

APRIL 16, 1918, —Read, referred to the Committee on Finance, and ordered to be
printed,

To the Senate und House of Representatives:

On August 21, 1912, and October 19, 1912, there were appointed
by the Presidont, in accordance with tho authorit gmnte(P to him
to reorganizo the customs sorvice, Winfred T. Denison, Esq., an
Assistant Attorney Genoral, William Loeb, jr., Hsq., collector of
customs at New York, and Felix Frankfurter, Esq., faw officor of
the Bureau of Insular Affairs, ns a committee to Inquire into the

rocedure, practico, and administrative methods of the Board of

nited States Goneral Appraisors.

I transmit horewith tho roport of this committeo on these subjocts.

Woobrow WILSON,
Tuw Wurre House, April 16, 1918,



REPORT OF THE PRESIDENT'S COMMITTEE OF INQUIRY UPON
THE PRACTICE, PROCEDURE, AND ADMINISIRATIVE METHODS
OF THI: BOARD OF UNITED STATES GENERAL APPRAISERS

Tho PRESIDENT:

Woe have the honor to report the results of our investigation into
tho practico, procedure, and administrative methods of the Board
of United States Goneral Appraisers, made pursuant to your letters
of appointment dated August 21, 1912, and October 19, 1912,

SOURCES OF INFORMATION COVERED BY THE INQUIRY.

The committee has held a large number of hearings, chiefly in New
York and chiefly private, it being considered that the nature of the
investigation made public hearings inadvisable,

Itither by formal (though generally private) oral hearings or by
personal conference or by written correspondence covering spocific
(uestions and answers, the committee oxamined a large number
of witnesses, including the Seeretary of the Treasury, the As-
sistant Sccretary in chm'go of customs, and tho oflicials of the
Treasury Department and of the collector’s office most familiar with
tho subject; the presiding judge and Judge Do Vries, of the Court of
Customs Appeals; tho members of the Board of Generel Appraisors
and tho chiof ¢lerk of the board; the Assistant Attornoy General in
chargo of the Customs Division, tho Deputy Assistant Attornoy
Gonoral, and tho attornoys and special attornoys in the Customs
Division of the Departmont of Justice; the loading customs attorneys,
ortain of tho importors, cortain of the customs brokers, tho Mor-
chants’ Association of Now York, tho Amorican Papor. and Pulp
Association, and such wsociations and individuals as wore intorested
to respond to a goneral public eall.

Also we have had a study made by Mr, N. I, Stone, formerly statis-
tical expert of the tarifl board, covering the methods of customs ad-
ministration in Canada, France, Gormany, olland, siid Belgium,

Also wo have had the benofit of an examination ol the report of
tho appraisement commission of the Treasury Department, of which
My, ]u(swin R. Wakefield was chs irman,

THE PRESENT STRUCTURE AND OPERATION OF THE BOARD,

Tho board now consists of nine general appraisors appointed by
tho President and subject to romoval by him for “malfeasance in
office,” “negleet of duty,” or “incompotence.”’

Their offices ave at the Appraisers’ Stores in New York City.

The board is subdivided into three boards of three gonoral ap-
yraisers each, and the work is distributed among these boards accord-
ing to the schedio of the tariff under which the goods fall,
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The jurisdiction includes two branches, which are conducted as.
follows:

1. The classification of cases. These cases involve the construc-
tion of the tarifl law,

Theso questions como up on protest from the ruling of the colloc-
tor of customs. They are passed on by the appropriate board of
three General Appraisers.

IFrom the decisions of these boards, appeal lies to the Court of
Customs Appeals,

2. Reappraisement of merchandise.

Theso questions involve tho determination of the valuation to be

ut upon the imported goods for the customs purposes. In most
mstances this involves the ascortainment of the foreign market value
of the particular goods at the port and time of exportation to this
country.

In the first instance such appraisements are made by the examiner
and approved by tho assistant appraiser and appraiser.

Appeal lies from this determination to a single general appraiser
who sits upon it as a judge, hearing evidence brought in by the im-
porter and by the Government.

From the valuation fixed by the single general appraiser further
appeal lies to tho appropriate board of three goneral appraisers who
heaar the matter again de novo.

The decision of the three is final.

DISSATISFACTION WITH THE STRUCTURE AND OPERATION OF
THE BOARD.,

While the general appraisers themselves have not advanced any
formal complaints to your committee, it is ovident to us that thoy
aro not content with the situation of tho board, 'They feel a lack of
dignity in its position, a confusion in its functions, and a discontont
with its relation to the Department of the Treasury, and ospocially
with tho control of that dopartment over the appropriation, and so
over the clerical administration, ,

The Troasury Departmont is dissatisflod because tho. owisting
arrangomont forces it into litigation bofore it has had any real oppor-
tunity to soason tho judgments of its administrative oflicors, Ispo-
cially in roappraisoments, the departmont oflicials fool that tho work
of tho appraisers is roviewod without duo rocognjtion of the prosump-
tion in ‘!zwor of the original appraisal, with too technical an applica-
tion of strict rules of evidencoe appropriato for court trials, without
suflicient oxerciso of the board’s powors of aflitmative investigation,
and above all; without helpful effectiveness as a chock against fraudu-
lont undervaluations,

The ropresontatives of the Departmoent of Justice are dissatisliod
ospecially with tho handling of reappraisomonts.

The importers, customs If)mlmm and customs attoinoys have not
indicated any criticisms, though the anomalous status of tho hoard
necossarily affects its publie standing,

Tho unfortunato and highly undesirable friction indicated by
theso points of dissatisfaction hag existed to a growing extent ever
sinco the creation of the board and is cortain to continue until the
structure of the board is radically revised,
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INEFFECTIVENESS OF THE PRESENT MACHINERY OF REAP-
PRAISALS TO DISCLOSE AND PREVENT UNDERVALUATIONS.

In the district and port of Now York alone there have beon dis-
covored during the last four yoars oxtonsive, long-continued, and sys-
tomatic frauds in the valuation of 50 differont lincs of merchandise,
involving over 300 importors and recoveries of over $4,000,000.%

Undoubtedly the long-continued existence of these frauds with-
out discovery was due to some oxtent to corruption and' inefficiency
in tho customs servico, which has now been eliminated. The
sorvico has, we believe, been put on an honest basis, nevertheless
a share in the responsibility for the frauds in the past lies unques-
tionably in deofects in the machinory by which appraisements and
reappraisoments are operated. These defects must be corrected in
order to insure the prevention of frauds in the future.

The oxisting machinery affords no opportunity for adequate and
thorough investigation and review of t{le values set by importers
upon their merchandise. True, there are provided two reviews of
the valuations set by the examiner—first, a review by a single general
appraiser, and, second, a further review by a board of three general
appraisors; but neither of these reviews is, or in the conditions can
bo oxpected to be, properly offective. They are judicial in character
rather than investigatory, as they should be, and as the customs
administrative act (by giving inquisitorial powers to the board) con-
templates that they shall be,

Thoy do. not substantially advance the data on the subject, but
only weigh i,

Tho board is not particularly at fault in this, though some of the
members are undoulr))tedly too much inclined to apply the technical
judicial rules of ovidonce and some are inclined in practice to cast
tho burden of proof on the examiners; but the principel fault is in
the systom, It is not practicable for the boarc‘l to act as investi-

ators, Thoy have not the time, tho training, or the machinery,
%‘ho naturo and oxtont of thoir duties in handling the classification
branch of their jurisdiction would not pormit of their going into the
reappraisoments in the manner in which reappraisemnoents must be
handled if any adequato socurity against frau(ﬁs is to bo obtainad,

Finally, tho momlbers of the board, being mostly lawyoers, groatly
prefer tho classification work and dislike tho reappraisements, and
this, again, is quito natural and to boe expoctoed,

The rosult of all theso circumstancos is that there exists no thor-
ough and adequate second line of appraisements, and the defect, as
oxporionco has domonstrated, is one of the chiof reasons why fraudu-
lont undorvaluations have flourished unobstructed to so wide an
oxtont and for so long a time,

It is oasy to undorstand, in the light of the facts wo have outlined,
why, for oxamplo, it should havo happonod that so many importors
who have sinco boon compollod to restore dutics fraudulontly
withhold (as for instanco importoers of Swiss watches, cutlery, linens,
Bradford woolens, Syrian laces, German machinorf, and linings)
should have succeodod in gotting their entored values uphold !{)y

'a'l‘hie is on frauds in undorvaluation alone, The total collections on all the cus-
toms frauds, including underwoighin[fs and tho othor forms not involving appraise-
ments, have aggregatod some eight millions of dollars,
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the board even after the uxaminers had (correctly as the event
proved) advanced them. In this class of cases, special investiga-
tion by the collector’s office and the Treasury special agents has deo-
monstrated fraud so plainly that the importers have paid to the
Govornment very large sums of withheld dutios and thereby con-
fessed that the values upheld by the board against the oxaminers
woro false and fraudulent.

Of course, no system can be expected infallibly to provent orrors
but it seoms to us clear that the present system has actually invited
errors and has provided no really substantial check against these
frauds, the prevention of which is the real obf'ect of having a system,

In this conclusion we are confirmed by the opinion of the reap-
praisement commission of the Treasury Department, above referred to.

THE FUNDAMENTAL CAUSE OF THESE CONDITIONS IS THAT THE
BOARD'S TWO FUNCTIONS ARE RADICALLY INHARMONIOUS
AND CAN NOT BE SATISFACTORILY EXERCISED BY THE SAME
TRIBUNAL,

We are cloar that tho root of the trouble is the inherent disharmony
between the two jurisdictions of the board—the classification ques-
tions under the tarifl act, and the valuations of merchandise.

In the essentinl nature of the questions involved the two jurisdic-
tions aro radically difforent, The classification questions are ques-
tions of law involving the interpretation and construction of the
clauses of the tariff act; the valuations are questions of commoercial
fact, involving espeoially actual conditions in foreign markets.

So in tho essentinl nature of the appropriate proceedings these
two jurisdictions are radically different, The classification questions
are judicial and should be disposed of by a court, in the method of a
court, with the dignity and authority of a court; but reappraisals
require the expert study of innumerable lines of merchandise, the
careful discrimination of different qualities, the freec and flexible inves-
tigation of markets, with fncilities?or study at first hand of the foreign
markots, the investigation of accounts, private invoices, and the
intricacies of nmnufacturin§costs and other business oporations, Such
mattors it is impossible to handle by formal, set judicial procoodings;
they should bo roviewed by methods broader and more careful, it is
true, than are open to tho examiners of first instance, but of tho same
goeneral typo.

In neither ITolland, Bolgium, nor Canada—the principal foreign
countries still using ad valorem dutics—are the valuations passed
on by any procedure of a judicial nature, Thoir mothods amount
to an arbitration under tho control of the administrative branch
of the Governmoent and conducted by customs oxports and mor-
chants, The mass of business and the conditions would, of course,
yroclude any such mothod hero. The government of India goos even
}urthor and itself preseribes the valuations in advance.

And most important of all, the personal qualifications and train-
ing roquisite for tho offoctive porformancoe of thoso two kinds of
duties are radically differont. Tho classification work roquires
skillod lawyors as poromptorily as do any of our judicial jurisdic-
tions) the roappraisemont work requires export and aggrossivo invos-
tigators, trained in the study of commoreinl conditions at home and
abroad, and familiar with variotios of moerchandise and the olemonts
going into their valuation,



6 PROCEDURE, PRACTICE, RIC., BOARD GENBRAL APPRAISERS,

A man might be the best possible man for reappraisemonts and yot
totally useless and unfit for clagsifications, a‘n(i vice versa, It is
absolutely essential that the classification work should be done by
lnwyers, but reappraisements do not require lawyoers, and, indeed, as
o clags lawyors are probably less suited to it than other men, At
any rate, though theoretically a board of lawyors adapted to the
judicial work of classification might also be qualified to learn the
reappraisomont work, the process of education after taking office
is unnecessarily wasteful, and experience has shown that, naturally,
thoy do not take kindly to the nonlegal work.

As a member of the board is reported to have said: “ When we turn
from a classification case to a rea{)pmisoment wo have to take off
our judicial robes and put on overalls,”

THE TWO FUNOTIONS OF CLASSIFICATION AND REAPI;RAISE-
MENTS SHOULD BE ENTIRELY SEPARATED AND SHOULD BE
PERFORMED BY TWO WHOLLY INDEPENDENT BODIES,

For these reasons we are cloar that harmonious, satisfactory, and
eflective administration of thoe customs is impossible until these two
discordant functions are scparated. As one of the witnesses most
familiar with this service and its history has put it: ‘‘Classification
and reappraisement aro ill-mated; they ought never to have been
married, and they should be divorced as soon as possible.”

Prior to the customs administrative aet of June 10, 1890, these two
functions wero ontirely separate, the classification questions being set-
tlod by tho Scerotary of the Treasury and the reappraisemonts by a
so-callod genoral appraiser and a morchant selected by the collector
or by two meorchants.

"'he two functions wore joined by the customs administrative act,
and the union has nover worked well,  Sceretary Gage undertook to
resoparato thom by dividing the board into two distinet soctions
(T, . 18488), and for somo yoears this mothod was followed, but it
was vory unsatisfactory, especially to thoso moembers of the board
who were detailod to the reappraisomonts, and it was finally aban-
doned, ‘

Wo find that thivteen years ago the conclusion wo have indopond-
ontly roached was vory clearly realized and statod by Mr, W, A, Roboert~
son, ono of the Government’s attornoys before the board, in an article
entitled ““A customs court,” in the Forum of March, 1900, page 54,

In fact, over sinco tho passago of the act this joindor 0} these two
(]ifverso jurisdictions has caused almost constant friction and dissat-
isfaction,

THE PRESENT BOARD SIOULD BE REDUCED IN NUMBER AND
SHOULD B CHANGED INTO A COURT OF CUSTOMS WITH NISX
PRIUS JURISDICTION OF CLASSIFICATION QUESTIONS, BUT NOT
OF REAPPRAISEMENT.

A court of customs should ho croated out of the present Board
of Gonoral Appraisers and should be givon the exclusive jurisdiction to
try and dotormine in tho first instanco all protoests against the classi-
fications made by the collectors,
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The judges should sit singly, and their headquarters should be in
New York, with sessions set at other places as occasion requires.

OR THE COURT OF CUSTOMS APPEALS COULD BE GIVEN THE EN-
TIRE JURISDICTION OVER CLASSIFICATIONS, BOTH AT FIRST
INSTANCE AND ON APPEAL,

Another possible, and perhaps from some points of view a prefer-
able, method of handling this subject would be to transfer the entire
jurisdiction of classification to the Court of Customs Appeals, which
now has the appellate jurisdiction over it. If this court were in-
creased to seven members and transferred to New York, it could, in
our opinion, dispose of all of this business, sitting as single judges at
first instance, with appeal to the full court in bane. This would in-
volve the abolition of the Board of General Appraisers,

A small protest or docket fee should be charged for transmission of
rotests to the court by the collector. Probably a fee of $1 would
e sufficient., This requirement is of first importance because it

would unquestionably eliminate an immense amount of useless and
costly work., On the present system all protests filed have to be
forwarded, with other papers, by the collector, reported on by the
appraiser, docketed, indexed, etc., by the clerical forco, and acted
on by the court, altilough thousands of them are never really prose-
cuted, being filed merely on a spoculative chance that some point of
controversy may be discovered at some time. If thirty or forty
days are allowed for the filing of protests all necessary opportunity
for deliberation will be afforded, no legitimate occasion would exist
for filing of protests not really intended to be litigated, and no real
hardship would be involved in the imposition of the fee.

A BOARD QF EXAMINERS SHOULD BE ESTABLISHED WITH EX-
CLUSIVE JURISDICTION OVER REAPPRAISEMENTS,

Appraisals should be reviewed only by a board of examiners,

This board should consist probably of six or seven members
sitting three at a time, according to the schedules concerned, and
having final authority on reappraisements,

'We do not approve of the present scheme by which there are two
successive reviews (cach de novo) of appraisements. It is dilatory,
where dispatch is of unusual importance; it is cumbersome, because
both reviewing bodies have to travel independently through the
same investigation; and it would bo quite unnccessary if either one
of the reviews were handled by appropriate methods,

The board should be within the classifiod civil sorvice and should be
constituted by a rogulac system of civil-service promotion from the
customs service, including especinlly the appraisers, assistant ap-
praisers, oxaminers, confidential agents, and special agonts,

The appointments should be for lifo, subject to romoval on charges,

A board so constituted would, in our opinion, have the following
decisive advantages:

It would furnish the requisito aggressive safoguard against the
scandalous fraudulent undervaluations which have beon so injurious
to honest merchants,

It wo;xld have the qualifications and training above pointed out as
essential,

8 D—63-1-—vol 20——5b
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It would, by reason of its permanence of-tenure and selection by
merit, command confidence in its fairness.

It would expedite the proceedings.

It would reach more accurate results,

It would provide a consistent structure for the entire administra-
tion of appraisements. ‘ '

It would tone up the service by providing a line of promotion for
meritorious and eIEcient service in the lower grades.

- ALTERNATIVE RECOMMENDATIONS.

If it be deemed advisable or necessary to continue the present
double jurisdiction of the board, there are certain changes which in
our judgment should still be made.

As to classification questions, the board should act by a single gen-
eral appraisor instead of by a board of three, as at present., This is
the judgment of practically all of the present members of the board
and it 18 the best opinion of the other witnesses whose views we
have rcceived. The present practice is cumbersome, urnecessa-
rily wastful of time, and unnccessarily laborious. It is also costly
from tho clorical point of view, owing to the fact that it practically
requires the transcription of tho testimony in substantially all the
cases. So long as there is a final roview by the Court of Customs
Ap{)eals it seoms suflicient that the roview in the first instance should
be by a single general appraiser.

As to reappraisements, If the present board is to be continued as
the final appellate body, the present intermediato appeal to the single
enoral appraisers should be eliminated and replaced by an interme-
{)ato appeal to a board of examiners constituted as recommended
above. :

This change is recommended by the report of the appraisement
commission of the 'l‘reusur%r Departmont at pages 105 to 107, inclu-
sive, and for the reasons fully stated in that report wo concur in the
recommendation, )

Tho change is opposed by the membgrs of the presont board and
generally by tho customs attornoys and importers, but what seems
to us tho better opinion favors it, and wo are convincod of its desira-
bility for tho same reasons which have led us to our principal rec-
ommondation,

Thus there would be provided at least at one stage an opportunity
for a thorough 4nvestigatory rooxamination, and this is cssontial to
the duo security of the revenues.

Bipartisan _appointments,—Tho requirement that the appoint-
monts to the board should be bipartisan should be repealed. It has
workoed harmfully to the board and is bound to continue to be
injurious to it. The tondency of the requiroment is to emphasize
political considerations for these positions, though such considorations
are wholly inapplicable, The theory of the requirement appears to
bo that party difforonces concorninghtari[f logislation should be re-
flectod in tho board which interprots the act and fixoes the values on the
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imported goods. That theory was not carried out in reference to the
Court of Customs Appeals and it should have no greater application
to the board than to that court.

Protest fee—If the present general constitution of the board is
retained, a protest fee should be required as a condition precedent to
the forwarding of protests by the collector to the board; but the time
allowed importers to determine whether to protest at all should, in
this event, be extended to thirty or forty-five days. This is for the
reasons we have stated in our principal recommendation above.

The difficulties and expense of the clerical work would be enor-
n{)ously reduced by the imposition of the small protest fee suggested
above.

An appeal fee of $1 on reappraisements should be imposed for
the same general reasons, though the need of this is less urgent.

THE CLERICAL WORK OF THE BOARD,

'We have not made a detailed study of the clerical machinery of the
board because such an investigation has already been recently made
by experts on the subject., 'We refer to the report of Messrs. Spring-
stead & Bartlett, and to the further oxamination and consideration
of that report by Messrs, Price, Waterhouse & Co. 'We concur in the
result of these reports, _

Very respectfully,
WinFreED T, DENISON,
Assistant Attorney General, Chairman.
WirriaM Logrs, Jr,,
Collector of Customs, New Y ork.
FrrLIx FRANKFURTER,
Law Officer, Bureau of Insular Affuirs.

FeBruARrY 15, 1913,
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