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The commlttee met at 2 o’clock p m., pursuant to adjournment,
:ln r:())m 410 Senate Oﬁice Bmldmg, Senator James Couzens (presi-

en

Pregent: Setiators Couzens (chali'man), Jones of New Mexico,

and Ernst. .

Present also: Earl J. Davns. Esq uud L. C Man«on, Esq., of
counse! for the committee. : - :

Present on behalf of the Bm'eau of Internal Revenue: Mr, C, R
Nash, assistant to the Commissioner of Internal Revenue; Mr.
Nelson T. Hartson, solicitor Internal Revenue Bureau; Mr. S.
Greenidge, head Engineering Division; Mr. W. -C.: Tungate, chief
Consoli ated Audit, section H.; Mr. W S. Tandrow, ,valuatlon
angineear. :

r. Manson. The next group of matters to be presented to this

committee will deal with the matter of amortization of war facili-
ties, and that the committee may have before it the provision of the
law and some provisions of the r %'ulatlons which apply generally
to all casés of this character, I will read them at this time. -

Senator Ernsr. What are you going to read first?

Mr. Manson. I am go ng to read section 214 (a) (9) of the act.
This is the act of 1921: .

That in computing net income tlnere slmll be allowed as deductlons'

(9) In the case of buildings, machinery, equipment, or other facilities, con-
structed, erected, installed, or acquired, on or after April 6, 1917, for the
production of articles contributing to the prosecution of the war agalnst the
German Govern went, and in the case of vessels constructed or acquhied on or
after such date for the transportation of articles or men contributing to the
prosecution .of such war, there shall be allowed, for any taxable year ending .
before March 8, 1024 (if claim therefor was made at the time of flling return
for the taxable year 1918, 1019, 1920, or 1921) a reasounable deduction for the

- amortization for such part of the cost of such facllities or vessels as has been
borne by the taxpayer, but not again fncluding any amount otherwise allowed
under this title or previous act of Congress as a deduction in computing net
income, At any time before March 8, 1924, the commissioncr may, and at the
request of the taxpayer, shall, reexamme the return and if he then finds as’
o result of an appraisal or from other evidence that the deduction originally
allowed was incorrect, the income, war-profits, and excess-profits taxes for
the year or years affected shall be redetermined and the amount of tax due.
upon such redetermination, if any, shdll he ‘paid upon notice ‘and demand by
the -collector, or the amount of tax overpaid, if any, shall be credited or
refunded to the taxpayer in accordance with the provisions of sect':l:g 252."
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I now desire to call the committee’s attention to article 183 of
Regulaticns 262, issued by the Treasury Department governing
amortization allowances:

The taxpayer may deduct from gross income ft reasonnble allowance for
amortization of the cost of hulldip§q,, machinery, equipment, or other facjlities
_ constricted,; -etectéd, ihstalled, of dcquired on or: after April 6, 1017, far the

production of articles contributing to.the, prgsecution of the war agninst the
German Government, and of vessels constriated or acquired on or after such
date for the transportation of articles or men contributing to the prosecution
of such war. e e

The allowance may be deducted only by taxpayers who after April 6, 1917,
have constructed or othemvise aeguired plarnt or other facilities for the actual
production of articles contributing to the prosecution of the war. It is not
-sufficient, to entltle the taxpayer to the allowance, that the nature of his busi-
ness i such us to contribute: to thd preduction of articles, For example,
.a taxpayer, auch as a railroad, whose business activities are confined to
transportation (other than water transportation) is not entitled to the allow-
.unce. A taxpayer, the nature of whose business is the actual production of
articles, however, ‘nmay claim the allowance with respect to the cost of .all
balldings, machinery, equipment, or' other facilities which were constructed

Zor use or which were vied in -eonnection with. the produetion of such articles, -

both in the acquisition und transportation of raw material, the actual procegs.
of manufacturs or other conversion, and the transportation and murketing
of the finished product. v o ' )

In the case of facilities the construction, erection, installgtion, or ‘acinitsié-

tion of which was commenced before April 6; 2917, and completed subsequent
to that date amortization will be allowed with respect only to that part of
the cost incurred on or after April 6, 1917, and which was (or should have
betzn) properly entered on the hooks of the taxpayer on or after that date.
. Article 184 reads; -~ = .. S
The total amount of the amortization allowance is the differcnce between
the original cost of the property, {f construcved, erected, instelled, or acquired
on v after April ¢, 1917; or If acquired partly before and puartly after April
6, 1017, then that part of the cost incurred on or after April 6, 1017, and
properly entered on the books of thé taxpayer en or after that date, leas any
anjounts deducted for.depreciation, losses, ete., prior to January 1, 1018, and
the value of the property on either of the bases indieated below: . .
(1) In the case of property which has been sold or permanently discarded,
or'which will be gold or permanently discarded before March 8, 1924, the value
shall be the actual sale price or estimated fair market value as of the date
when the property was or will be permanently disc?ded plus a reasonable
allowance for depreciation in case the property is used in the taxpayer’s busi-
ness after the cloge of the amortization period. Such fair market value shall
be established by investigation of engineers of the Burenu of Internal Revenue,
it such investigation is deemed advisable. S ‘ :
(2) In the case of property not inetuded in (1) above, the value shall be
the. estimpted value of the taxpayer in tevms of its actual use or employment
in’'his going business, such value to be not less thun the sale or salvage value
of the property and not greater ‘than the estimated cost.of replacement under

normal postwur ~onditions less' depreciation and depletion. Upon the basis of.

the costs prevalling at the:latest pre-war date at which a reasonaably normal
market existed, the commissioner shall in respect of hasic material .and labor
costs determine and publish ratios of estimated postwar costs of replacement,

and 'a taxpayer shall use such ratlos.in computing & claim for a tentative.

allowance for amortigation. Such tentative allowiance may be redetermined
on or before March 38, 1924, at the request of the taxpayer or by the com-
miasioner, 4 S o R :

Speclal record of all property. falling In (1) above, must be preserved by the
‘taxpayer, and the commmissioner must be notified with the next tax return (a)
if, aiter having been in. good faith permanently discarded or dismantled,
praperty shall In any cuse be vestored to use because of conditions not foreseen'
or antlcipated at the time it was disearded; or (b) of the seliing price, {8 sold.

" R ) X N g . . . ' .. L
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. In order to make clear what that regulation means, roferring to
Regulation 184, counsel have prepared a few simple illustrations
which it is believed may help the committee or anyone else reading
this record to understand it. : L ‘

1. Suppose, in 1917, a manufacturer of automobiles installed
equipment. for the production of soldiers’ helmets. Thig equipment
is of nc use for the postwar production of automobiles. - It is sold
for scrap. The difference between the cost and the scrap value of
this equipment. is a loss which is deductible as amortization.

2. A manufacturer of motor trucks increases his factory capucit
during the war by the addition of buildings and machinery whic
can be used for the postwar production of trucks. The pre-war
equipment is sufficient to meet the postwar demand for production,
and the war equipment is not used for postwar business. In this
case the additional war investment is unnecessary and is a deducti-
ble loss down to its salvage value. ~

3. In the latter case, assume that the demands for this manu-
facturer’s trucks is such that one-half of the additional war facili-
ties are useful to him for war production, the loss of the useful
value of the war facilities 1s 50 per cent. '

4. If the cost of these facilities during the war was 20 per cent
higher than the postwar cost of reproduction, this manufacturer has
suffered a loss of 20 per cent of the cost, regardless of the extent
to which they may be useful for postwar purposes. -

5. Suppose war facilities costing $100,000 can now be reproduced
for $80,000, and the postwar business of the manufacturer required
but. 50 per cent of the additional capacity, a $40,000 investment
woluid meet his postwar needs, and his loss is $60,000, less the residue
value, : ' . '

The first of the amortization cases which will be brought to your
attention is the claim of the Berwind-White Coal Mining Co. This
case was originally brought to the attention of the committee by
Mur. J. P. Moore, who appeared as a witness before the committee,
and whose testimony is given in Part I, beginning on page 184, .

- From Mr. Moore’s testimony it appears that he was an employee
of the Burean of Internal Revenue, as an engineer in the appraisal
section, that he*was one of two engineers to whom the-investigation
of this claim was assigned, and that he made a field examination,
as u result of which he and his associate engineer found the property
t(ﬁ be (i]n full use, and recommended that the entire claim be dis-
allowed. ‘ : .

Mr. Mocre made some other statements in his testimony at that
time which appear to ba hearsay, and I will therefore not again call
them to the attention of the committee.: :
: Before calling Mr. Parker, the engineér of this committee, to give
the details of this examination of the records of the degartment, I
wish to call the committee's attention veriy briefly to the ultimate
facts which your counsel expect to establish. ' B

, This claim is for the amortization of an’ electric power plant of -
10,000 kilowatts capacity, the construction of which was started in
June, 1818, and  which was finished and put into operation in the
spring or early summer of 1920, ‘The cost of this plant was $825,-
722.44. The amount of amortization aliowed was $378,401.12. ‘This
allowance was based upon the theory that but 52.6 per cent of the
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capacity ‘of this plant: was required: by the Berwind-White Coal
Mining Co. to. meet ity postivar'needs. -We expect to show you that
70,'and more likely 80, I;:e’r cent of the capacity of this plant was in
actual use at the time the amortization was determined.
. The.prewar equipment of the taxpayer consisted of three power
plants, with an aggregate capacity of 9,000 kilowatts. These three
power plants were -antiquated and had reached the end of taeir
usefulness, as is shown by several facts. The first is that, as soon
as the new plant was. finished and put into operation:the old plant
was abandoned and written off the books down to scrap value. The
second fact is that, based upon ihe rates of depreciation.allowed
on this plant during the war period, the plant would have been
written off the books long before the construction of the new plant
was started. ‘In other words, this company, if allowed depreciution
at the rates at which it was actually allowed over the life of this
glant, would have been compensated for this plant before they
uilt the new plant, or what is known as the war plant. Imme-
diately: upon the war plant, the plant upon which amortization
was allowed, going into ~operation, the company added another
10,000 kilowatt unit to this plant. In other words, subsequent to
the war and after the plant on which depreciation was allowed
had been completed, another plant of equal size was installed by
the company and’ put into operation as a reserve plant for the war
plant, and the original pre-war plant was entirely discarded. :
Mr. Manson. I will call the attention of the committee at this
time to the. fact, which will be established, that prior to the building
of the third wnit— . .
. Senator Ernst. Mr. Chaifman, Senator Watson asked me to

say to you that the Committee on Committees meets this afternoon; * J

and there are so many Senators wishing to see him' with reference
to their places on that comimittee that he can not possibly get away
to attend this session. ‘ _ ' o
. The CuammyaN. That is all right. Proceed, Mr. Manson."

Mr.- MansoN. Subsequent to -the examination' of this -plant by
the first teams of engineers, of which Mr. Moore was one, a rein-
vestigation .was made by two other engineers, ons of whom was «
man named-Swaren. - They made a detailed report of their findings,
which is the last field examination made on behalf of the Burean.

:According to their findings, they determined that the connected
lond on this plant at the date of their examination was' 18,198 kilo-
watts. I would eall the attention of the committee to the fact that
after the abandonment of the pre-war plant, the total capacity of
the war plant and the postwar plant was 20.000 kilowatts, and that
the estimated peak load as of March 3. 1924, was 9,500 kilowatts.
¥f I do not make myself clear as to what I mean by that, T shall
be very glad to go into it further. But this fact goes to show that
the: peak load to be ex?ected of this 10,000 kilowatt war plant was
within 500 kilowatts of its rated capacity. '
" The Crammmax. In other words, 95 per cent?

Mr. Manson. Ninety-five per cent. ~ - g
-, Mr. Swaren and his associate’ engineer also found that there was
a constant annual increase in the amount of current requirement, -
or in the amount of electrical energy required by the Berwind-

&
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White Coal Co., which averaged 450 kilowatts per annum; so that
as of March 3, 1924, the date as of which: amortization must be
determined, this plant had slready reached a‘egeak load of 95 per
cent-of its rated capacity, and its  entire rated dapacity could be
expected to be reached ‘within one year. - Co ' =
‘e expect to establish that it would not be good business or engi-
neering: practice to install any smaller unit under those conditions
than a.10,000-kilowatt unit, leaving war conditions entirely out of
consideration. o o : T
The fact that the total capacity of the generating equipment of
this company as of the date amortization was fixed was' 20,000
kilowatts is due entirely to the fact that subsequent to the war and
subsequent to the completion of the plant on which amortization
was allowed, an additional 10,000-kilowatt unit was installed by the
company, - S ‘ ' e '
. At this point I desire to call the committee’s attention to a ruling
by the Treasury Department which deals with this question. T do
not know that I am exactly accurate in calling this a ruling. "It
is headrd I. T. 2101. What does that mean? ot

- Mr. Harrson. ‘That is an income-tax ruling, Mr. Manson.

- Mr. Manso~. Igee, - v ‘ o
_ Mr., HarmsoN. Promulgated by:the Income Tax Unit of the
Bureau: of Internal Revenue for the guidance of the employees in
that unit, and also for the information of persons dealing with the
unit. It is not a Treasury decision, promulgated by the commis-
sioner, with the approval of the Secretary. ' ce '

Mr. Davis. It is acted upon like a decision, is it; Mr. Hartson? '
Mr. Harteon. Yes; it is generally used by the nnit as authority
for guiding them in subsuquent cases of a like nature. =~ = -

- Mr, Manson. The ruling that I have referred to reads: ,

In determining the value in use for the purpose of amortization deduction,
it Is necessary to determine such value as to the specific facllitles erected or
acquired for production of articles contributing to the prosecution of the war,
and in doing go it must be determined, first, whether the specific factlities are
being used 'to their full, normal capacity, and, second, whether such capacity
I8 needed for the postwar business, L, R TREE .

When a taxpayer has and uses in postwar years not only the facllities
acquired during.the war but additional facilities subsequently acquired for
the same uses and purposes and ox ‘substantially the same charneter as those
acquired during the war years, it is prima facle evidence that any reduetion
of value in terms of use of the war facllities was caused by the overexparsion
In postwar years, and not as.a result of facilities not being useful and needed
to full, normal capacity for postwar business, . - ST

If the committee desires, I will read this w}ioﬁaruling, but i¢ is
my opinion that the meat and substance of it is st
tion of the syllabus which I have read. _ o .

Counsel maintain that this ruling applies to the situation in the
Berwind-White Coal Mining. Co. case. : L

To recapitulate briefly our position, we maintain that the facts
show that the pre-war plant of the Berwind-White Coal Mining Co.
had reached the point where good business required it to be scrapped
at or about the time the war plant went into operation; that the
total capacity of the war plant was required to meet the demand
existing as of March 1, 1924, and that demand, which could be
reached in such a near future, would require under good prictice. the

ted in that por-
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installation of a unit.of this size, and that any excess vapacity, in
the electrical generating equipment of the Berwind-White Coual
Mining Co., is %lqe to overexpansion subsequent to the war. :

We do not believe there is any excess capacity. ' In every power
plant where a constant demand is being made upon the nlant, as in
the case of a mine where current is required for ventilation and
pumping, as well as for mining operations, the plant can. not. be
closed down, and reserve units, even though not constantly in opera-
tion, are just as essentially a part of J)ower-plant equipment as units
that are actually revolving and producing electric current in order
that they mafy there to supply the required current in case of a
breakdown of one of the operating units,

It appears that the war plant consisted of two 5,000-kilowatt
units. The third unit added after the war was a 10,000-kilowatt
unit. It appears that an effort was made to buy a 5,000-kilowatt
unit for this third unit, but it was found that a 10,000-kilowatt unit
rould be purchased at that time, under the conditions existing, as
cheaply as a 5,000-kilowatt unit, and for that reason the 10,000-
kilowatt unit was installed. : :

Under all of these conditions, the last installation was a mere
inst~llation of the necessary reserve capacity to take care of a case
of accident or shutdown to a plant which was only adequate to meet
the peak load which it was then carrying and such additional peak
load as coyld be expected to be placed upon it within one year.

I will ask Mr. Parker to be sworn,

The CramrmaN. At this point I would like to ask whether it is the
counsel’s contention that no amortization should be allowed, or only
a part of it? - ' . . N

r. Manson. It is my position that this taxpayer was entitled to
amortization equal to the difference between the war cost of this
plant and the post-war cost. It is not my opinjon that this tax-
payer is entitled to any amortization due to lack of use or loss of use.

The Cuamsran, Have you reduced that to dollars and cents?

Mr. MaxsoN. I have not. I expect the engineers can do so.

TESTIMONY OF MR. L H. PARKER, ENGINEER

Jhe witness was duly sworn by the chairman.)
Mr. Manson. State your name, Mr. Parker.
- Mr. Parker. L. H. Parker.

Mr. MansoN. You are a resident of Philadelphia, I believe?

Mr. PArRkER. Yes, sir.

Mr. Manson. You are an cngineer?

Mr. Parxer. Yes, sir.

Mr. Manson. What school did you graduate from?

Mr. Paunker. Massachusetts Institute of Technology.

Mr. MansoN. How long have you practiced engineering?

Mr. Parker. Nineteen years. '

Senator Ernst. Are you actively engaged in business now in Phil-
adelphia? ' T ,

Mr. Parkei. No, sir.

‘Senator Erxsr. Where are you now?

Mr., Parger. I am with the Senate committee. T took leave of
absence from my business. I was in a partnership there, engaged
in valuation work. We have discontinued the partnership, in fact.
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Mr. Manson: You are now engaged solely as an employee of this
committee! = ' - o o '

Mr. Parkrr. That is correct.

Mr. MansoN. As its chief engineer?

-Mr. Parker. Yes, sir, ' ‘ '

Mr. Manson, Have you made an examination of the records and
files in the engineering division of the Income Tax Unit with réfer-
ence to the amottization allowance made to the Berwind-White Coal
Mining Co.? ' , '

Mr. Parker. Yes, sir. .

Mr. MansoN. You have made a report to the attorneys of this
committee as to your findings in that connection, have you?

Mr. Parker. Yes, sir.

Mr. Manson. Will you refer to that report and describe the pre-
war power plant of the Berwind-White Coal Mining Co., and the

lant ;vhich was installed during the war and the subsequent instal-
ation '

Mr. Parker. Yes, sir. The taxpayer’s pre-war power equipment
consisted of three separate and distinct plants in three separate
power houses, with a combined capacity of 9.000 kilowatts. ‘

Power house No. 36, built in 1904, boilers installed in 1904, two
400-kilowatt generators installed in 1908, and one 1,000-kilowatt
generator installed in 1911, bringing the total of this power house
to 1,800-kilowatt. R K

Power house No. 40, built in 1908, six boilers installed in 1906
two boilers installed in 1910, one 1,000-kilowatt generator installed
in 1911, two 350-kilowatt generators installed in 1906, a total of
1,700 kilowatts. .

Poiwer house No. 35, built in 1909, eight boilers installed in 1909,
four boilers installed in 1918, two 1,000-kilowatt generators installed
in 1909, and one 3,500-kilowatt generator installed in 1913, a total
of 5500 kilowatts. Total kilowatts in pre-war plants, 9,000.

Mr. Manson. Now, give us the amortized plant. -

.+ Mr. Parker. In June, 1918, the taxpayer began construction of &
new power house and ordered certain boilers and generators neces-
sary for the construction of a 10,000-kilowatt power plant consisting
of two 5,000-kilowatt generators and six 823-horsepower boilers.
The total cost of this new plant, which is the plant on which amorti-
zation is claimed, was $825,722.44. The date of completion is not
found on the record. 'The date of last payment for equipment was
October 29, 1921, and on December 31, 1919, there was $26,200.09 of
expenditures not yet entered on books. We assume plant was ready
for practical operation about the spring of 1920. ' :

We concede that taxpayer increased his plant at least partly,’
although not wholly. for anticipating war demands: undoubtedly,
he also had in mind that his lﬁ'e-war plant would soon be worn out,
as shown by age of same. He also produced coal, an article ad-
mitted to be essential for the prosecution of the war.

, Some time in 1920 another new unit, capable of producing 10,000
kilowatts was installed. No amortization is claimed on this unit.

Mr. Maxnsox. Will you describe to the committee what engineer-

- ing investigations were made, as disclosed by the records of the unit ¢

92019—25-—pT1 6——2
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. Mr. Pagxer. After the filing of the second amended schedule by
the taxpayer for $519,077.55 as shown above, Engineers Woolson
and Moore, of the Income Tax Unit, were.assigned to the case, and
after a field examination handed in a report, ynder date of May 19,
1922, recommending a total disallowance of this claim -on the basis
that the facilities on which amortization was clairsed. were one hun-
dred per cent in use.. . ... R

Thc‘taxphayer‘imtested this determination and requested a rede-
termination on the basis of brief, noted above, dated August 21,
1922. Engineer J. W. Swaren was then assigned to the case and
after a field examination reported on Qctober 1, 1922, recommending
that taxpayer bo allowed a total amortization for years 1918 and
1919 in the sum of $176,953.25, based on 80 per cent in use.

On November 18, 1922, without a new field examination, a very
brief supplemental report was filed by Engineer Swaren, containing
no new facts, except the discovery of an error ‘of approximately
$9,000 recommending the allowance of $373,401.12 as the total amount
for 1918 and 1919, based on 52.6 per cent in use. This is the last and
ﬁm}}tvalue_in the case and was used by the auditors in making final
audit, . . oL .
. . Finally a certificate of overassessment was issued by the bureau,
allowing a total overassessment of $501,111.02 in tax.” We are ad-
vised by auditors that this refund has probably been made since the
certificate was signed by the commissioner on March 26, 1924, but
we have not verified this. In this refund is included the amortiza-
tion adjustment and. other changes. R T _

Mr. Manson. I would like to ‘ask whether that;certificate of. over-
assessment is among the papers that the bureaun has here. .

. Mr. Harrson. I think, certainly, a copy of it, Mr. Manscn, would
be in the files. You referred to the certificate of overassessment? .
- Mr. Maxnson. Of overassessment; yes. o :

Mr, HartsoN. Yes. Coo ¢

Mr. Maxson. I would like to have that produced. S
. Subsequent to these reports to which we have referred, there is a
record of a conference, 1s there not?

Mr. Parxer, Yes, sir. - . : .

Mr. Maxgson. Will you state what that record discloses?

My, Parker. There is a conference report in the record, which
states that: SRR

The tuxpayer also contends that the plant as a whole is only 70 per cent in
yse As against 80 per cent computed in the englueer’s veport.. On this point
i¢ was agreed that additional data would be submitted and if the information is
as cluimed by the taxpayer's representatives, the conferees will recommend that
the value in use he reduced to 70, ‘

My, Maxsox. Does the vecord show who attended that conference?
- Mr, Parker. Yes, sir. The above conference. was held under date
of October 30-31, 1922, . The taxpaver was represented by R. G.
Wilson. attorney in fact:. C. W. Parkhurst. consulting electrical
engineer; A. C. Middleton, treasurer; and D. Badger, accountant,
of Ernst & Ernst. Do - : '
- The department was L'egn'cscnted by J. C. Hering, conferce; J. W.
Swaren, engineer; and C. F. Rhodes, conferee.
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- Mr. MawnsoN. Now, did you find that any additional ovidence
was submitted to the Income Tax Unit relative to-the percontage
oft\hlslglantm use after that conferencef . .-« .0
.. Mr, Parxer. The only such evidente was & brief submitted ‘b
the taxpayer, the only new matter in which was included the fol-
lowing quotation: L S R
It was early recognized after the erectlon of the two 5000-kilowatt units
that the three plants covering. the 9,000 kilowatt equipment could not be
economically operated in connection with the additional capacity as repre-
sented Ly the central station, and therefore a 10,000-kilowatt machine was
installed in the central station to replace, upon completion, the three old
plants, which, as stated before, had a comhine@ capacity of 9,000-kilowatt.
Not until the 10,000-kilowatt machine was instalied ready to operate were
the three old plants abgndoned. Thus, 18 {8 obvious that the normal pewer
plant capacity was 9,000-kilowatt and the war capacity 19,000-kilowatt,
Mr. MansoN. Read what is stated on page 9 of your report.
Mr. Parxer. We have quoted above from a brief from the tax-
payer dated November 8, 1922, that statos in substance that he in-
stalled the new 10,000-kilowatt unit in 1920 to replace the old 9,000-
kilowatt pre-war plant. Yet he states on page 17 of his amended
claim, submitted October 1, 1921, that—- : :
The operating costs of the three old plants made it prohibitive to main-
tain them for reserve power, necessitating three crews in readiness to operate,
therefore, as a provision for spure capacity the Berwind-White Conl Minlug
Clo, plunned to install sin additional 5,080-kl!owatt unit which would have been
ample with the available flexibility 6f operation at hand. * * * The
installation of the additional 10,000-kilowatt generator being made solely
because this unit could be bought from the Norfolk & Western Railroad Co.
for less than the price of a new 5,000-kilowatt machine. = L
Further, see page 3 of Exhibit D, in which taxpayer states, in
re the 10,000-kilowatt machine, “ which machine was purchased by
us as a ‘spare’”, o )
It would seem apparent that when the taxpayer in April, 1920, dis-
carded his 9,000-kilowatt pre-war plant, which was practically worn
out, and in addition to the 10,000-kilowatt plant (which it is desired
to amortize) built an addition to this new power.house and installed
another umt of 10,000-kilowatt, it would be the very best of evi-
dence that this war plant, which he claims is only 36.8 per cent in
use, was very nearly, if not fully, in 100 per cent use.  The only
possible claii. héing on difference in war and post-war prices and a
possible slight ciiange due to inadaptability of size of units. It is
a recognized fact in proper power plant design that considerable
spare or reserve capacity must be available so.that one unit at least
may be shut down. S . oo
’lxo sum up: From the above consideration, and others which we
omit through hope of reasonable brevity, it appears from the data
that the taxpayer had an old 9,000-kilowatt pre-war plant nearly
worn out (as proved by his own rates of depreciation given later).
He built a new I0,000-IZiIowatt plant, which he completed after the
war period. This plant replaced, or could have replaced, his old
plant, and in fact was put In immediate use (see- Exhibit A, p. 7),

“because of better operating efficiencies, as rapidly as the new units

were ready for operation, the load was shifted, and the old stations
were shut down. Plant No. 35 was the last shut down.” Also,
certain plans were made in 1920 for electrification of mining proper-

4
1
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ties, which plans were subsequently abandoned, but which influenced
the purchase of the new 10000-kilowatt unit. in addition to the
advisability of spare capacity. f '

Further, the old pre-war plant, as proved by auditor’s report, was
written down to salvage value in April, 1920, at about the time the
plant on which amortization is claimed was completed—a write off
amounting to $139,545.70. .

Mr. Maxson. I now call your attention to the allowances for de-
preciation as stated by you on page 9 of vour report. Will youn
state at what rate depreciation was allowed to this taxpayer for the
years 1918 and 1919 on power plants? (See supplement following
case, p. 1332.) :

Mr. PArRkrer, They allowed the taxpayer on steam plants a rate
of depreciation of 10 per cent. on electvic plant 15 per cent, and
on the buildings 5 per cent. ' '

Mr. MansoN. As a practical matter, does the building housing
a power plant exceed the life of the power plant itself?

r. Parger, Well, that is pretty hard as a general question, be-
enuse other things come into it. I would not say always, but usually
the buildings do not have any longer life than the equipment if it
is & growing business. It makes all the difference in the world
whether it is a growing business or whether you can install new
units in the old house or type of construction.

Mr. Manson. Is it customary to install new electrical generating
Hnits i’n old buildings, even though the buildings are in good con-

ition 4

Myr. Pagrker. I think it is if they are lnrge enongh, but that is not
generally the case. -

Mr. MansoN. Electrieal generating equipment is incrveasing in |
size very rapidly, is it not?

My, Parker. It usually is. It is the exception rather than the
rule, I would say. where you do not build a new’ power house when
you are putting in completely new electrical units.

Mr. MansoN. From the size of the units in the old power plant,
are you able to form any opinion as to whether or not those old
power houses would have been fit for use for the new units that
were installed during the war?

Myr. Parkenr. In this case they would obviously not have been fit
for use for the new units, because there were three separate power
houses. any one of which did not have a capacity equal to one unit of
the new plant. .

Mr. Mansox. In that case the life of the buildings would not
exceed the life of the clectrical installation, wounld it?

Mr. Parken. No, sir.

Mr. MansoN. Now, apylying the electric power plant rate of
15 per cent to the life of the equipment in the old power plant.
would the old power plant have been written off the books before
the war? '

Mr. Pavkenr. Yes, sir.

Mr. MansoN. 1 believe you stated that the report of Kngineer
Swarin ix the last engincering report of an examination made on
this property by the bureau?

Mv. Parker. That is correct.
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Mr. Manson. Have you prepared a summary of that report, giving
verbatim such parts of it as yon deemed material to the matters of
amortization ¢ :

Mr. Parker. Yes, sir. I have collected thoge extracts that seemed
pertinent,

Mr. Manson. Will you now read them into the record?

Mr. Parxer. These ave the extracts from the report on the re-
determination of the amortization claim of the Berwind-White Coal
Mining Co., Philadelphia, Pa., submitted October 21, 1922, by J. W.
Swarin, engineer: '

Amortization clnims: In its original 1018 tax veturn the taxpayer took a

deduction under Schedule A-10 of $257.608.16, and in its 1919 return took a
deduction under Schedule A-20 of $36,500.10,

Senator Jones of New Mexico. What are those schedules, so that
we may have that information in the record in this connection.

Mr. Parker. Those schedules refer simply to the record form of
return, as required, by every individunl, as well as corporation, in
reporting income tax. ‘

The Camsan. It is for depreciation?

Mr. Parker. Some schedules cover depreciation.

The CxaAirMAN. Yes; but the Senator wants to know what this
schedule covered. Did it not cover depreciation?

My, Paeker. Well, this schedule, A-19, I believe, covers amortiza-
tion, does it not?

Mr. HartsoN. Yes; that is correct.

Mr. Parker. And A-26 in 1919 is also amortization. They are
only different numbers in the different years. It covers amortiza-
tion. :

Senator Jones of New Mexico. That is what I was after.

Mr, Pareer. Yes, It filed an amended claim under date of
October 1, 1921, in the sum of $519,077.55. Engineers Woolsen and
Moore, on the basis of this amended claim, submitted a report under
date of May 12, 1922, recommending a total disallowance of amor-
tization. '

In a brief received in this office August 21, 1922, the tuxpayer
requested a redetermination of its mnortization claim, submitting a
schedule based on present-day replucement costs, from which, on a
basis of value in use it computes a claim for amortization in the
sum of $476,991.79 on a basis of salvage value; and by another
method of computation based on value in use, mekes a claim in the
sum of $546,737.92. This schedule is abbreviated, and in computin;f
the post-war replacement costs the engincer has used segregatec
costs displuyed in the schedule submitted with its amended claim
of Qctober 1, 1922, which show the same total costs as in the brief
requesting a redetermination. No contractual amortizatien was
received by the taxpayer from contracting departments of the Gov-
ernment.

Amortizable costs: Power from this installation is distributed to a number
of 'companies and individuals, and may be segreguted us follows:

1. Power for companies reported on the consolidated return of the Berwind-
White Coal Mining Co.: («) Employed for production of conl; (D) distributed
by the Windber Eleciric Co., a public-service corporation. .

2, Power for cther compnnles not reported on the consolidated return of the
Berwind-White Conl Mining Co.: Installation of facilities for supplying power



154 INVESTIGATION OF BUREAU OF INTERNAL RRVEKUE

In class 1-A. above i8 clearly within the Intent of the amortization . luw and
the regulations as specified In article 183, regulations 62, edition 1922.

Mr. MansoN. You can omit that portion. We have already read
the law for the record. . o
Mr. Parger (reading) :

Power supplied under class 2 above likewise 18 paid for on a deflnite com-
mercial basis, and the receipts returned as income by the taxpayer. Facllities
fustailed for:supply of such power are not amortizable for the same reasons
stated in the preceding pavagraph. . :
* The ttem covered by purchase order No. 5661-B (18), comprising a switch-
board in station No. 85, is used for controlling power supplied to the Windber
Electric Co.; amortization should be disallowed on costs of $1,276.

On the remalnder of costs, $824,446.44, amortization should be computed
on the basis of its necessity for supply of power in accordance with article
184 (2), regulat’on 63, edition 1922, as segregated in the classification given
above. This will be discussed from two points of view: (a) Connected load;
(b) power generated since this plant has been in operation.

The work which an electric generating station may be required to do is
determined by the apparatus connected to its lines, commonly termed * con-
nected load”; and the frequency and length of time such apparatus is oper-
ating, usually expressed by the term * diversity factor.” .

The taxpayer has submitted a schedule of connected loan based in part in
kilowatts installed and the remainder in horsepower of motors connected.
Horsepower has been converted into kilowatts on a basis of 85 per cent
eg}clfmgr of the motors in order that uniformity of computation zay be
obtained. .

Follow'ng is table showlng connected load: Class 1-A, 16,225 kilowatts;
aliass 1-B, 818 kitowatts; class 2, 1,153 kilowatts, making a total of 18,198
lowatts. .
On basis of connected load amortizable costs ave 16,225 divided by 18,198,

or 80.5 per cent. :

Mr. MansoN. Now, just a minute at this point. That means
89.5 per cent of the output of this plant was for certrin uses that
conld be considered subject to amovtization, does it not?

Mr. Parker. That is correct, the other 10.5 per, cent being power
sold to an electric company for other purposes.

Mr. MansoN. Go ahead. :

Mr. Parker (reading:)

Under heading of * Future development” below, it is shown that the nor-
mal Increase in load has been un'form and will not exceed 450 kilowatts per
venr, equally divided between class 1 and class 2 power, which is:not suffl-
clent to affect the above percentage computations applied to conditions as
of March 3, 1924,

The following table shows the distribution in kilowatt-hours of power
generated on the entire system since the new power house was started : For
the year 1920, class 1-A kilowatt-hours, 23,677,924; for the year 1921, 23,-
971,814; for the year 1922, 7,068,622, . . : ‘

Mr. Manson. 1922 there refers to only seven months.

Mr. Parker. Yes, sir; 1922 is for the seven months from Janu-
ary to July. o .

Class*1-B kilowatt-hours for the three years, as in the first case,
are 2,681,610, for 1920, 2,751,141 for 1921, and.3,134,429 for 1922,

The CmamrMaN. In the latter case, you again mean that 1922
covers seven months?

Mr. Parker. Yes, sir. The total of class 1-A, class 1-B, and
class 2 for the three years is as follows: 26,309,534, 26,722,955, and
10,203,051 for seven months.

Senator JoNes of New Mexico. Those are for what three years?

Mr. Parxer. 1920, 1921, and 1922,
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The Cramyan. I do not get the point as to just what you intend
to prove by that. o L

Mr. Parker. I am reading from Mr. Swaren’s report the figures
that he puts in there on the total kilowatt hours as actually wused.
As a'matter of fact, he does not use those figures in arriving at his
final value. 4 ' o .

Mr. MansoN. This is the basis from which he does determine

however, how much of this {)lant is allocated or should be allocate —

to amortizable cost, is it not

»

M. Parker. That is correct, and the last column of these figures,
and which is really what he is after, is this:

Per cent allocable to amortizable costs, 1920, 90 per cent; 1621, 80.8 per cent;
and 1922, ¢9.4 per cent. . . .

Pre-war power records.of the taxpayer ure not complete, as accurate station:
logs were not kept in the old plants. .

The low percentage allocable to amortizable costs in 1922 is the result of
strlke conditions when only necessary equipment was in service. Normal
conditions are reflected in the yeurs 1920 and 1921 when the percentage of
power distributed agrees closely with the percentage of connected load. As
connected load is an exact measure of possible demand, it is recommended that
amortizable costs be determined on this basis, and ameortization be computed
on 89.5 per cent of $824,446.44, or $737,888.44,

It now goes to the determinution of value in use:

Production basis: In miring operations as conducted by the taxpayer, a
large part of the power is required for driving fans, lighting, pumping, and
drainage, and other uses, which continue even when no coal 18 being mined.
The taxpayer was unable to supply data showing exactly what percentage
power I8 required for these purposes, but. other data showing the general
situntion was supplied.

The log sheet for Sunday, May 7. 1922, when very little coal was mined
and the load in class 1-B and £ was light, shows total. generation of power
was 61,500 kilowatt-hours, while on February 28, which was a day of normal
production, total generation was 120,300 kilowatt-hours, ' :

Records kept by taxpayer over a series of years showing the kilowatt hours
per ton of coal producad afford another check on this relation,

Mr. Manson., Hle did not take that fact into comsideration in
determining his load, did he? :
. Mr. Parker. No, he did not.

.

Mr. MansoN. We will just pass that, then.
Mr. Parker, I think we can pass that. He next takes up “ Plant
suitable for post-war needs,” and says:

Inasmuch as the connected loud Is a determination of the possible maximum
use, and the diversity factor is determined by experience and previous opera-
tion {s an indication of probable use, an analysis of these factors, combined
with a study of probable future development, will enable the determination
of size and type of plant suitable for the taxpayer’s postwar needs. .

Development program: At the time this plant was installed, the taxpayer
had under consideration the sinking of shafts, and hoisting tonnage handled
through certain long entries. A change in the field management has resulted.
in definite abandonment of this plan and reconstruction is now in progress
on the mine trackage.

All the enginecring work has been completed for the electrification of one
shaft of the Maryland Coal Co. This will require 800 horsepower on the.
main hoist and 300 horsepower on the auxiliary hoist, or an increase In
connected load of 965 kilowatts. No authorization has been made for this
work and it will not be undertaken before March 3, 1924,

All the mines are fully equipped for ventilatlon, and there will be,no
inerease in this lond from additfonsl development.

All pumping for draluage and unwatering is done in a central pumping
station. I'ive unitg are installed, but three are sufficlent for present drainage
requirements. The veins in this area are reasonably uniform in bedding, and
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a flooding fracture has never been encounteved. There is little probability
that additional pumping equipment will be required. ’

The principal increase of load will be the result of longer haulage as min-
ing progresses. This increnses the average haul about one-fourth mile
per year, and will be taken care of by additional heavy locomotives and tan-
dem lecomotives. This increase is estimuted as one 35-ton (250 horsepower)
locomotive in both class 1 and class 2 power, or & totsl lond increase of not
more than 450 kilowatts per year in connected load.  Thix would mean an
estimated totnl connected load on March 3, 1924, of 18,878 kilowatts.

Before the taxpayer begau erection of -this plaut it endeavored to purchase
power from: the predecessors of the Penn P’ublic Service Corporation, which
supplies power in this territory, but was unable to secure it. Since that time
the Penn Public Service Corporation has installed additional equipment, and
is uble to supply any need for power that may arise in this locality. Its
energy is distributed at 60 cycles, and nll of the mines that are adding to
electrification install 00-cycle equipment, With the exception of the small
additional growth of power demand on the lines of the Windber Electric Co.,
the only avenue for sale of power is to the Penn Public Service Corporation.
To do this would reyguire installation of freyuency changers. The taxpayer
could not contract for sale of a larger hlock of firm power than 5,000 kilo-
watts and still bave soficient reserve for its own needs. The heavy capital
outlay would increase fixed charges to a point that such a small block of
power could not be sold at a profitable rate, It ix evident future incresse of
sold power will be small.

The Cuamratan. Why is it necessary to go into all of that, Mr.
Manson? ' :

Mr. Mansos. This is the basis of the findings on the part of the
engineers for the unit that 80 per cent of this plant was in use. By
reason of the figures which I quoted from my statement, it is the
basis of my coné.iusion that there was 100 per cent use of this plant.

The Caamyax. Well, do we need to go into all of these details
to prove that? ‘

Mr. Maxsox. I think the next two pages, down to the end of the
first paragraph on page 9, are necessary to substantiate those state-
ments. -

Mr, Parker (reading): .

Tnits necessary: An uninterrupted supply of power is necessary at all
times and reserve cupacity must be available to avoid interruption due to any
ordinary accident that may occur.

Examination of normal lead curves shows that the power dewmands for
nine hours of the day is approximately two times the demand for the remainder
of the day. Most economical operating conditions would be obtained with two
units in service at or near full load during the perfod of heavy load, and one
unit in service during the remainder of the day. With two units installed
there would be no reserve in case of accident to either unit. A third unit in
reserve would provide sufficlent assurance of operation under any conditions
that might be foresecn in the taxpayer’s normal operations.

Use of old plants as reserve units: Because of better operating etficlencles,
as rapidly as the new units were ready for operation the load was shifted,
and the old stations were shut down. I’lant No. 35 was the last shut down.
After plant No. 35 was shut down, a full ¢rew was kept on duty and full
steam pressure maintained in the boilers as a reserve uuit to the new station.
This was an inefficient arrangement. and as soon as practicable the installa-
tion of a third unit was authorized.

A high price was asked for a duplicate of the units installed, and the tax-
payer bought a 10,000-kilowatt (12,600 K. V. A. Unity P. F.) unit bullt for
another firm, but never installed. The total cost of this larger unit was
practically the same as s duplicate of the original units, and gave the tax-
payer the advantage of increased reserve, with a better water rate for its
dur lond if carried on this unit. No amortization is claimed on this third
unit.

Estimate of load: An examination of the station logs slnce the new power
plant has begun operating shows that the maximum peak which has ever
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been curried was on March 13, 1922, at 2 p. m,, the load reaching 0,200 kilo-
watts at 99 per cent P. F., or 50.6 per cent of connected load. Febrnary 28,
1922, was selected as an uverage or normil day, when the maximmm peak was
8,800 kilowatts at 97 per cent I'. F,, or 43.8 per cent of connected load, from
10 a. m. to 11 a. m. and again at 2 p. m. at 95 per cent I'. F.

The lighting load will never coinclde with the power peaks, and these way
be taken as the extreme load to be expected.

As shown under * Development program,” the ¢onuected load on March 3,
1924, will be approximately 18,873 kilowatts and assuming the same ratio
of peak loads developed above, loads as high as 9,600 kilowatts at 60 per ceut
P. F. may be expected.

Sufitability of present plant: The two units on which amortization I~
claimed are rated at 5,000 kilowatts each at 80 I’ ¥, equivalent to 6,200 K. V.
A, at Unity P. ¥. The taxpayer bhas submitted water-rate curves of these
units which show that at 4.000 kilowatts (which i8 the average operatiug load
per unit under normal conditions) the water rate is 13 pounds, while at full
load the rate is 14.8 pounds, or less than 2 per cent better. From a point of
view of steaw economy, the present plant is entively sultable for any present
or future needs.

Suitable stze of units: Normal day losd is approximately S.000 kilowatts
at 95 per cent . F. or 4,000 kilowatts per unit during the perfod of high
load, and 3,800 to 4,000 kilowatts at 80 to 85 per cent P. F. during the perfod
of light load. The next smaller size of unit of the types on which claim fs
made §s 5,000 K. V. A, at Unity . ¥., or 400 kilowatts at 80 per cent 1. I,
Should units of this size replace the present units, normal loads would be
carried at the maximum points of efficiency on the water-rate curve. Peak
overlonds because of high P. F. would impose no unusual strain on the elec-
trical end of the equipment, but the mechanical end would be loaded beyond
an efficient operating point, and the load carried by by-passing steam to the
low pressure stuges of the turbines. These conditions will not prevail more
than two hours per day, and the excess cost of the power generated under
overload conditions would be less than the increased fixed charges on a plant
with units of larger size.

The size of the generating units is the controliing factor in determination
of sizes of other parts of the plant, and the same ratio of -use is applicable.

Ratio of units as measure of value in use: As a result of the above analy-
sis, the ratio of units of the smallest suitable size to the units installed, or
4,000 divided by 5,000, which is 80 per cent, is considered a fair measure of
the value in use and is recommended.

Do you want to read these figures, Mr. Manson !

Mr. Maxson. No.

Mr. ParkER. I can just state the total amount of amortization
recommended in this report.

Mr. Manson. If you will; yes. :

Mr, Parxer.. The total amount of amortization allowance recom-
mended for the years 1918 and 1919 by this report is $176,953.25.
be?lr. ?MANSON. And what was the total allowance as you stated it

ore

Mr. Parker. That is the same as I had stated in my report before.
Of course, there is a supplemental report to this that changes that.

Mr. MansoN. Yes. Now, what was the next step in the handling
of this claim? : :

Mr. Parxer. They had a conference on October 30-31, from
which I have already quoted one paragraph in the previous remarks,
where the taxpayer seemed to be willing to accept a 70 per cent
value in use instead of 80 per cent. )

Mr. MaNsoN. Was there any further report made by the engineer,
or were there any further reports made by engineers?

Mr. Parker, There was a further supplemental report made by
the engineer on November 18,
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Mr. MansoN. Have you that report?
.Mr. Parker. Yes, sir, .- - o :
Mr. Mansox. It is a short report, is-it not?
Mr. ParkEn. It is a _very short report.
Mr, MansoN. Yes; just read that.
Mr. PARger (reading) : - . ‘
This supplemental report is based on a report submitted by the cugilieef
under date of October 21, and conference held in this unit October 30-31,
November 7, and November 13, : :
In these conferences the taxpayer submitted duta to show thut the pre-war
plunts of 9,000 kilowatts installed capacity had been Increased during the war
perlod by 10,000 kilowatts, making a capacity of 19,000 kilowatts, and that
units of 9,000 capacity ure surplus for post-war needs, .
On this basis the value in use becomes 10,000 divided by 1,900, or 52.6 per

cent. ‘

Mr. Manson. Which was the percentage used in finally deter-
mining amortization? . _

Mr. Parger. Yes, sir. S

Mr. MansoN. Did you find any report of any evidence submitted
or any further examination made by any of the engineers of the
bureau which became the basis of their changing their estimate of
the amount of use of this plant? - : : ,

Mr. Parker. No, sir. you want the amount of this redeter-
mination ¢ : ' )

Mr, Manson. Yes; the amount of the redetermination.

Mr. Parker. On this supplemental report$

Mr, MansoN. Yes.:

Senator JoNes of New Mexico. I would like to know what that
sup;;.lemental report is, and by whom it was made. Was it made

by t ’ '

e same engineer that made the other report?
Mr. PArRkER. Yes, sir.
Senator JoNes of New Mexico. And was it made after this so-
called conference? -
" Mr. ParkER. Yes, sir,
Senator Jones of New Mexico. How soon afterwards?
Mr. Parker. His original report was on October 24. There was
a conference on October 30-31, of which I found a copy; also No-
vember 7 and November 13, of which I did not find a copy, but which
ibly the department can find. This supplemental report is
ated November 18. That is a little less than one month from his
first report. . '
Senator Jones of New Mexico. Then, the effect of this confer-
ence was to develop a new.basis for computation of the percentage
not in use of the plant?
Mr. Parker. I would hardly call it 2 new basis. It was the basis
originally brought up in the taxpayer’s original claim.
. Senator Jonrs of New Mexico. They changed the percentage, thent
: Mr. Parker, They did change the percentage; yes, sir.
Senator Jonrs of New Mexico. On what evidence? .
“Mr, Parker. I can find no new evidence that was not shown at
the time of the first report. -
The CarMAN, Gto shead, Mr, Manson., - :
Mr. MansoN. Did you give the amount of the final allowance
based upon the 52.6 per cent?
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Mr. Parker. The first allowance, as I stated, in round figures was
gg g,gg(l),lsénd in the supplemental report it was changed to a total of

Senator Jones of New Mexico. I would like to know just what
that last standard of computation meant, in plain language, and not
in engineering terms, N L , '

Mr. ParkgEiR. In brief, it is this: He said that before the war
they had a plant that woulg produce 9,000 K. W. That is simply a
term, of course, of electrical energy. .

" Senator JonEs of New Mexico. Yes. - '

Mr. Parker. You might say 9,000 tons, if you want to. 4

Senator Jones of New Mexico. I understand the term “ K. W.”

Mr. Parger, All right. Then, before the war they had a plant
that ‘would produce 9,000 K. W. During the war they built one of
10,000 K, W. They claimed that 9,000 K. W. was all that they
needed. Therefore, they claimed that the total capacity of their
plant when they completed their war equipment was 19,000 K. W.;
80, in, their first claim, they divided 9,000 by 19,000 to obtain a
value in use, and that is what they claimed in their brief; but the

_ engineer has changed it to 10,000 to 19,000 to get a ratio, because
he knew that they were using the two 5,000 K. W. units and that
the 9,000 K, W. units were not in use. | )

Senator Jones of New Mexico. And for purposes of amortiza-
tion they assumed that the original plant of 9,000 K. W. was 100
per cent efficient, and they built a new 10,000 K. W. plant, making
a total of 19,000 K. W., 100 per cent efficient, and_inasmuch as they"
only needed nine or ten thousand, they wrote off the balance. 1Is
that about the substance of what occurred? - :

Mr. Parker. That is 'it, Senator.. ‘They did it just as you said.
They wrote off the old plant, and, in addition to that, they have
taken the amortization on it, too; that is, they are amortizing the
new plant and writing off all the old plant.

Mr. MaxsoN. Now; if this latter basis of computing amortization
is to be accepted, the basis whereby they arrived at the 52.6 per cent
value in use, they must of necessity ignore the fact that they have
scxi\adpped the old plant; is not that correct? ,

r. Parker. I should think so, though they practically stated it
in their papers. It is easy to see that they have done so.

Mr. Maxsox, Well; they must ignore that fact in arriving at that
percentage; is not that true? ' '

Mr. Parker. That would be my understanding, and I can not see
any other way.

Mr. MansoN. Yes. They also proceed on the assumption that they
do not need any reserve power. Is not that also true? .

Mr. Parker. That is correct. :

Senator Jonks of New Mexico. And they ignore the fact on their
books for depreciation of the old plant they had yractically written
it off hefore this new plant was being constructed

~ Mr. Parxer. They had not written it off, Senator; that is, they
had written off a certain amount up to 1918. In 1918, they increased
their rates of depreciation, and our previous statements have been
to the effect that 1f they had used the same rates that they had used
during 1918 and 1919 for the whole period, the plants would have
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been entively written off before the war commenced. They did no
actually use those rates in those pre-war years, That left a balance
which, in April, 1920, at the time the new plant was finally com-
pleted, they did write off their books, and that sum of money. repre-
sented $139,000. | o i . ,

Senator Jo~Nes of New Mexico. That is, what they were carry-
ing\ on their books in April, 1920, for the old plant was $139,000¢

Mr. Parxer. Thdt is not all ,‘t’h‘ey were carrying; no, sir.. They
were carrying somet’hin(f' over that, but the $139,000 represents the
write-off of the plant down to its bare serap value. They. left a
value equal to scrap on their books. '

Senator JoNEs of New Mexico, Oh, yes, -

Senator Ernst. Mr, Pyrker, when was it that you first had any
personal knowledge or information about this Berwind-White Coal
Mining Co. case? _ ' .

Mr. Parker. When I read the printed report to the committee,
of last year’s sessions. '

Senator Ernst. You knew nothing up until the time that you saw
the record here? .

Mr. Parker. No, sir; and it scemed a case that was not too large
to :ry. It was the first one that I looked at, to go into to any ex-
tent. : o

Senator Exnst. How did you select this case. why did you select
this case, rather than others? =

Mr. Parker, Purely by chance. It did not seem as large as some
of the others in the record, and I hesitated to try the ones running
up into big millions for the first case. I simply took it at random,
from reading the record. 1t seemed to be worth looking into.

The Cuamkman. I might say to the Senator at this point that I
esked the staff to go over the hearings of our last sessions and pick
out the cases where complaints had been made to the committee.

Senator Exnst. That is what I am trying to get ‘at.

The CuairmaN. Yes; and this is one of the cases and the other
cases, the Aluminum Co. of America, the Standard Steel Car. Co.,.
and some other manufacturing concerns mentioned in the complaint
formally made before this commitiee.

Mr. Manson. Will you refer in your report to the part where you
discussed the spread of amortization?

Mr. Pargez. Page 9.

Mr. Manson. Will you just read that?

Mr. Parker (reading) : :

Your engineers were at 2 loss to check the spread of amortization over the-
years 1018 and 1919, It appeared from the record that the engineers had ac-
cepted the taxpayer’s claim of allocation of costs over the two years, but had
called, as is customary, for n check of thelr costs by the auditor.

A conferenve was held with My, Hering, conferee auditor, who is familiar
with the practice ot the depnrtment, )

An exanmination. of the record makes it appear that this has not heen done.
'he taxpayer has obviously thrown all his costs into the year 1919 by taking the-
<ntes of his purchase orders or commitments, .

The result is that, while his acturl expenditures for the war plant alone:
were only $218,653.27 up to January 1, 1019 (see Exhibit E), he has heen al-
lowed to take $333,200.95 amortization in that yenr. Mr, Hering stated he-

helfeved an error had been made and it might make a difference of $180,000
in the tax, If the costs had been allocited on the basiy of actual expenditures,
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as should have heen done In cnse of a facllity not conipfetea or used uﬁtll after
the war period. .

We again call attention to the fact that a 'letter of vverassessment of over
$500,000 has been Issued, and probrbly a cash refund made. .

'Mr. Manson. At this point, T wish to read in the record article
185 of Regulations 62, - R PP :

Senator Ernst. Was not that given a little while ago?

Mr. MansoN. No. - : o '

Senator Ernst. That was 183, was it ?:

Mr. MansoN. Yes; this is 185,

Senator Ernst. Al right,

Mr. MansoN (reading):

The amortization allowance shall he apportioned (a) in casex where the
property war employed in the production of 'articles contributing to the prose-
cution of the war, over the respective accounting perfods . of the taxpayer,
having reasonable regard to hix gross and unet income, and where separitely
ascertainable the income from the facilities upon which amortization is
claimed, between January 1, 108 (or if the property was acquired subsequent
to that date, January 1 of the yenr in which acquired), and the aetual ob
estimated date of cessation of operations ax a war facility, and (b) in cases
where the property was not completed in time for ase in the production of
articles contributing to the prosecution of the war, on the basis of the expendi-
tures made on account of which amortization is allowed.

I now call your attention to page 9 of your report. Had the
allowances for depreciation for the years 1918 and 1919 been applied
to the former years, you have already stated that, it would have
wiped out this property long before the war? .

Mr. Pagxer. Yes, sir, S .

Mr. Ma~soN. I now wish to call the committee’s attentionto the

regulations with respect to depreciation allowances. Article 161,
among other provisions, contains the following:
. The proper allowance for such depreclation of any property used in the
trade or business is that amount which should be set aside for the tuxable
year in accordance with a reasonably consistent plan (not necessarfly at a
uniform rate) by which the aggregate of such amounts for the useful Hfe of
the property in the husiness will suffice, with the salvage value, and having
due regard for expenditares made for corrent upkeep, at the end of such usetul
life to provide in place of the property its original cost (not replacement
costy, or its value as of March 1, 1013, if acquired by the taxpayer before
that Qaie. . : .

Have you thut certificate of over-assessment [addressing Mr.
Hartson]. . . .

Mr. Harrson. That is a copy, Mr. Manson. I think the oviginal
certificate, if I am not mistaken, goes out to the collector.

Mr. Manson. I do not believe this is the one. I wouid like to
know definitely on what date the Commissioner signed the certificate
of over-assessment disposing of this amortization matter.

The CrramsraN. Has the Bureau that here in its files?

Mr. Pauken. It is there, because I have seen it.

Mr. MansoN. Can you ascertain from any records that you have
here upon what basis that certificate was signed? .

- Mr. Greenier, I find the following in the memorandum, which
states as follows: _ '

The over-assessment was applied a8 a credit agninst taxes due for other

years in the amount of $249,005.40, und the bulance of $252,103.62 was refunded
by check mailed June 3, 1924 B
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...The guunum May I agk yon what the date of that is ¢hat you
are rea mg from?

. l A NIDGE. Tlns is dated June 3, 19%, when the check Was
maile

. Mr, MANsom But wlmt I want is the date ‘that the Commissioner
exgg:d the certificate of over-assessment ﬁna.lly dxsposmg of tlns
matter, T T

Mr. Nasu. The Commassmner does not mgn tho oertlﬁmte of over-
assessment. He signs a schedule on which will be entered maybe a
hundred of these certificates of over-assessment, going out to a cer-
tain collection district.

a Mr? Manson. Well, have you any record there to show that was
one

Mr GREENIDGE, Yes, sir; on June 3, 1924 it was maﬂed

. Mr. MansoN, That is when they sent out the check.
- Mr. Greenmoe. Yes, sir.
d gr Maxion. This matter was ﬁnally dlsposed of bcfore tha.t
ave, v .
. .Mr. GREENIDGE. Yos sir..

. Mr. Mansow. I would like to know what date 1t was when th:s
_matter was finally digposed of.

Senator Jonrs of New Mexxco And who dtsposed of it.

. M. Mangbni " Yes.

"' Senator Joxzs of' Néw Mexico And by whnt what sort of a'mem-
ornndum dr opinioh?

Mr. Greenmor. That' would not be in thig ﬁle hgentlemen L

My, Nasu. This, I mnght say, was approved in the solicitor’s office
on Jinuary 14, 19%, ‘and' from’ that point on’it is a matter of me-
chanical procedm\e "1t is entered on s schedule and the commis-
sioner s fgns that schedulé,' The schedule then goes out to the col-
lector of internal revénue of this disirict, and he checks the items
there against his ‘books {6’ see whether' pr not the taxpayers were
back in their takes for an K‘other years,

. Senator Jonxs of New Mexico, What I'would, lxke to know i as who
ﬁxed ay o finality the basis for this assessment?

- Mr. Nasu. The deputy commissjonet in charge of the Income ’l‘ax
Umt signs this certificite of overassessment, and it is reviewed by the
so,lé citor in cases of over $50,000.

entator Jones of New Mexico. Now, you say “ this.” To what
do you refer} L
t,'Nasm. The certificates of owrashessment ’ a

Senator Joxes of New Mexico. It is that’ ceri:iﬁcate---

My, Nasit, It is o ¢arbon of the ongiil\al cei'tlﬁcate

' Mr. Maibox, Whien 'is that' dated?

Mr. Nasn. No da_te apxiem on that Mr Manaon, but ‘there are the
dates of approval.” '

r. Manson. Would it bé subsequent, then, t to the 14th-of J,anuary,
1924 t?hat this matter WOuld be pnsSed on i)  ‘the de}iuty ¢commis-
smnen

- Mr. Nasn. 'The comimssnoner would npg ove 'the schedule. - 'l‘hus
is approved by Alexander, head of the division, on November '8
1923, and the deputy, commissioner would, a;ipnove it after that, and
then that would be"as a matter of form. he sohcltor’s oﬂice has
approved here January 14, 1924, °
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Senator Jongs of New Mexico. What is thet that was approved,
th%ii'yo%arb 'tglgging 'alt)‘tziut‘and' ointing to? h o
r. Nasu. The certificate of pveragsessment, showing an. over-
assessment 'of' $501,111.02, to the' crédit of the P;ef‘wm;l-%hlp Coal
Mining Co., Philadelphia.. .~ o0 00 0
" Senator Jonis of New Megico. Dods that contain any memo-
randum or opinion or decision as to the basis on which thecaloula-
tion was made? L S S VS
ﬁM: ‘Nasir This is the auditor’s computation in arriving at that
gure. ‘ : o
Senator Jones of New Mexico. Well, let us get that in the record
so that we may know what it is. Somebody, explain what it is an
what was the foundation forit.. ™ = = R
Mr. Manson. That is the final closing document in the matter,
is it not? , Co o ’ :
- Mr. ToNeare. Yes, = =~ ' AR
Se(ril‘?tor Jones of New Mexico. By whom was that pr-r pre-
pare ‘ ' ‘ e ,
n%ﬁ’ l'fumwm. This paper was prepared by an auditor, Craig L.
eddish. =~ = = ' R
Senator Jones of New Mexico. What was the authority . for his
preparation of that paperf =~ © - - 0 -
r. TUNGATE: 'l'glxs audit is based upon data'in'the file, taking the
taxpayer’s net income as disclosed on this return, making an adjust-
:iﬁmt, debit and crédit, and, of courge, working in this amortization
owange, ' . ' o Ut T
i Senator Jowes of New Mexi¢o. Well. what is the basis? What was
_furni?shed to that aiuditor as the basis for the, amortizatien allow-
T A AR
Mr. Tuxneare. There is a xf,iport made
neer, which has been read by Mr. Pavker. " R
. Senator Jones of New Mexico. This supplemental r%pqmt,i which is |
gie i}:m(glilc’t or the result of the conference referred to by the witness,
arker D e Lt L
o M. Td:f;'mg"é'. Yes, gir, ' v oo o o
"“Senator Joves of Neéw Mexico. And all that the auditor did, then,
was to take that so-called supplemental report, of a date subsequent
to the"conference and use that as'a basis for: making those calculy-

! ot

tions to which you refer?

was made. o SR ) e,

Senator JoNE of New Mexico, Well, the revenye agent simply
furnished the amount which the taxpayer owed, I take it, and hq had
nothing to do with the amortiZation allowance? ~ ., . .
~ My, Tuneate. The revenue agent had the report 'made by:'the
amortization engineér when hé made, the investigation of the tax-
payer’s hooks and submitied quite an extensive report on, the tax-
payer’s net income and invested capital. The 'augito;.‘, Mr.; Reddish,
takes the revéhue agent’s report and the report made by the amortiza-
,tion engineer and compiles or fixes the tax liability which is set, forth

iﬁ thesesc'h'edlﬂes. S . Sy IR I N S TR S
Senator Jones' of New Mexicd, What' did the reveniie. agent have
to do with the gmortization featuire? , ., ., . ...,

.. e - . s n D | LN . T
I R S P PN SRS X TF AP FL SR ONS S W TR B SRS S S BRI P A .

Mr. Tuncare. Together with',the _‘jfe\;gr‘ﬁue;, “‘ge‘.ixtfg 'réport, which

ot b e
1
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© Mr. ToNeATe, In this particular case he accepted the report made
by the engineers, R o oL
Benator Jones of New Mexico. With this supplemental seport? .
Mr. Tt.ueare. Yes, sit. R
‘Senator Jones of New Mexico. Tg which we already have had
vefepgnce?. -~ 7 ‘ ’ ,
- My, TuNcire. Yeés, sir. ' ‘ o o
;. Denator Joxes of New Mexico. So:that the revenue agent made
the flist’ calenlation Sh 'the amortization allowance referred to in
this suplemental report? : - S
- Mr, Tongare, Yes, siv. = . L
' Senator Jones' of New Mexico. And then the auditor merely
checked that work of the reyenue agent? . ' : :
Mr, Tongate. Yes, sir. o
Mr. MansoN, Who was it that determined that amortization
should be finally allowed on the bagis of this supplemental report?
' Mr. Tuncaie., Are you speaking to me? o

'
My

s

Mr. Manson. Yes. o L . :
- Mr. Tondare. The engineer’s allowance on his report which states
or recommends that a certain amount shall be aliowed, is accopted by
the auditors as fixing the amount, subject, of course, to che~." on the
~ costs, which is done by the revenue aﬁ:\t in the field. o
""'The CEAmRMAN. I want to get that clear. I understand .from
these answers that there was no further review made of the case
after the supplemental report of the engineer? Is that correct? .
M. i[;ONGATE. You are referring now to amortization only, or in
eneral ¢ . S :
. The Cuamman. Why, certainly; that is what we are talking
about—the amortization. = . ,
Mr. Toneate. Amortization?
The CaHAIRMAN. Yes, . : -
" Mr. Toneate. The revenue agent, it is assumed, made a review of
the costs} yes.’ T ' ' .
The Cmamuman. No; I am not _talking about the costs. 1 am
talking about the engineer’s supplemental report which was read
by Witniess Parker, and in which the percentage used was 52.6 per
cent. "I ask you if you know whether anybgdy reviewed that case
as affecting the amortization after that time? =~ .
Mr. TuNcaiE. Not to my knowledge; no, sir. .-~ =
"The CuamMaN, Can anybody 'here tell me whether it is cus-
tomary for anybody to review those figures? T
. Mr.Gresnmae, Yes; thoy ave all reviewed, .
© The CHarrMAN. Then, I would like to know.who reviewed it
after that time? Lo : -
' Mr. Geeenmeg, The particular yeport that we are talking: about
now, if you will give me the date of 1t, Mr. Parker——
. Mr. Parger, November 18, 1922, I think. .. . :
Mz;. "Mangon, Are you talking about the supplemental report
now! B ooy e
- Senator Jowes. I think what we are all after is t¢ find out who
assumed responsibility of fixing that amortization rate at 52.6.
Myr. MansoN. And on what date it was done. S
Senator Jones of New Mexico. Yes; and when it was done.
Mr. GreeNioeE, I think X can get that in a moment, Senator.
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B ll‘lfn Parger. November 18, 1922 Tlm revxew engmeer was. J. R
ouming.

Mr. GreeNmwar. The - report to which Senator Jones is referrlng
was dated November 18, 1922, signed by En fmeer Swaren, re-
vxe:ved by Engxnear Boolmg, mgned by De La Mater, chlef of
gection :

Senator Jom of New Mexico. Now, let us get that paper m ‘the
record here. What did that paper contain?

Mr. GreeNmoe. Mr. Parker has read most of it, sn~ Have you
not, Mr. Parker? S

My, Parker, Yes, sir; I have a _“? of it ri ht hore

Senator Joxzs of New Mexico. ell, does 1t contam an order or
opinion fixing that as the basis for amortization?

Mr. GreeNmon.-It is the equivalent of an order, sir. It 1s the
report which is taken as the bagis.

Senator Jones of New Mexico. Then, are we to understand that
Mr. Swaren made one report—when was this first report made?

Mr. Parger. October 21, 1922,

Senator JonNes of New Mexico. October 21, 1922, and then did
he make any further investigation of the plant itself, or where did
he get any additional information for his second report, which was
dateﬂ what date? . _

M Parker. November 18, 1922, ,

Senator Jones ‘'of New Mexico. Of November 18, 1922, '

Mr. Greenmee. The taxpayer filed a brief subsequent to lns hl st
report. I think I am correct.

r. Parker, That is correet.

~ Senator Joxes of New Menco And then Mr. Qw:uen cnanged
his report, did he? :

Mr. GrEENIDGE. No; the taxpayer tl;en came before the depart-
ment and pre%ented his case orally on two occasmns, | thmk on at
least on one occasion.

Senator Jonrs of New Mexico. Then, as a result of that oral
argunient. the engineer changed his report, or made a new one?

Mr. GREENINGE. No§ as the result of the pwsentatmn of the brief
and the oral arrrumeut ' .
Senator Jones of New Mexico. He did what? ‘
Mr. Greenmag. He wrote his report dated November 18, 1922
- Senator Jones of New Mexico. Then a conference was held ?

Mr. Greenmee. No: the conference was held before the report. -

Senator Jones of New Mexico. Perhaps, I am in error. Dul
he file more than two reports?

Mr. Grepnmer. You mean the taxpayer, :sn'a

Senator Jones. No; I mean this engmeer < o

Mr. GREENIDUE, Yes, sir; more than one.’ I do not know whethe'r
he filed Jnore than two, .

Mr. Pakker., He filed two.

Mr. GreeNimer. He ﬁ!ed tt\vo I do not know tlmt he ﬁled mme
than two,

Senator JoNEs of I\ew Mexico. He only ﬁled two repm-ts, then ?

Mr, Parger. That is all; yes, sir, -

Senator Joxes of New Mesico. One in ﬁxmg the basns of amorttzu-

tion on 80 per cent efficiency or use? "
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‘Mr. Parkzr. Value'in usei: . ' AR -‘?-’
Senator Jonrs of New Mexico. Value in use.
M. GrepNipee. Which was subsequently changed to 70, I tlnnk
Mr. Parxen. Not officially. It was simply mentioned in the con¢
ference report’that they were trﬁmg to agree on 70, -

r. Manson. This may straighten it out. Did not that conferenco
report. show that the taxpa,yer ‘was to pmduoe evxdence showmg that.
it should be reduced from:80 to 70.-:: ; :

~ Mr. Parker. That is correct.

Mr. Greenipee, But there is also a report showmg thut lt wag
recommended by the conferees that it should be reduced to 70.

My. Mansox. Provided the tax;lmyer .produced that proof. -

Mr. Parker. I can quote exactly from that one pa.ragmph

- Mr. GReeNbGE. What is the date of that conference?

Mr. PArkER. October 30-31. Do you ‘want me to read that?

- M MANGON. Yes, ]ust read that parugn aph, S0 that we wxll ha\'e
it straight, ... .- .

Mr. Parken (readmg) o k. oo '

'l‘aan)er also contends that plant ‘ay o w!mk s only 70 per cent I use us
against 80 per. cent domputed in the engineer’s-veport. On this piolnt It ‘was
agreed -that additional data. would bé submnitted, nog iif the tuformation is as
claimed by the tuxpayer's representatives the conferees will recommuad thglt
the value in use he reduced to 70,

Senator Jones.of New Mexlco. Aftor that they decidegt on a reduc-
tion to 52.6 per cent?. . .

Mr. Parker. Yes, sir.

Mr, GreeNier, After the presentation of the supplomental brief
of the taxpayer and further’ conference.

Senator Jonks of New Mexico. Buat the taxpayer himself only
asked that it be reduced to 70.

¢ *

¢ .

Mr. Greenmar, \Well, he may have dmeloped additional informa- "

tion. I am speakmg only in & very general way, because I know
nothing of it.

Senator JoNEs of New Mexico. But I would like to have somebody
spenk here who was in that cor ference.

Mr. Greenmor. There is one man, Mr. Hermg, who was in the
division. He ig in the department now, and there is another man,
Mr. Bolling, who approved the final repot. He is also at work
in the department, but he is on, sick leave. .just now. He is in Wash-
m ither of those men, of course, is available to the Senator.

enator JONES of New Mexico. Well, from this report and from
your familiarity with it, are you able to offer any explanation of it¢

Mr. Greentee. No, sir; I am not attempting to do so, sir. ‘

Senator JonEs of New Mexico. And this is one of the cases about
which, gomplamt was made before the committee at its S(‘SSIOIIS last
sprin

er.gPAumn. Yes, sir. '

.Senator Jones of New Mexzco. And, t]us reductmn from cven the
claimed 70 per cent to 52.6 per cent has been made, and this matter
settled since complaint was made before the committee?

r. Greenmooe., Well, it certainly has been settled, Senator Jones,

and m perfect regula,r procedure, in the department.
Davis. The refund section went out on June 3, 1924, I believe B
you aud! ,
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. Mr. Guexnmek, Yes, sir;:that, of course, is subject' to verification.
Mr. Davis, Yes, : - o oL
- Mr. Manson. I want to ask Mr. Parker a question at this point.
You state in your report, Mr. Parker, “ We are advised by the
auditors that this refund has probably f'i)een ‘made since the certifi-
cate was signed .b,y the commissioner on March 26, 1924, but we have
not verified. this.” . To what document-are you referring there as
having been signed on, March 26,1924 ¢ D S
Mr. PARKER, As previously stated, I had a conference one day with
Mr. Hering in connection with an appdrent exrror in the spread of
amortization and unfortunately I made note of that but I have not
the paper. I thought it was on a copK of the certificate of over-
assessment, but I remember distinetly that on the side of the paper
there were a. lot of little squares to be filled in, to sign, and in one
of them I asked him when the commissioner had signed it, and
he said, “ These are the commissioner’s initials here,” Perhaps some
of these gentlemen know that paper, which was signed on the side
of it, just by the initials, =~ . U I S
Mr. Davis. Where did you get that date, Mr. Parker? :
~ Mr. Pagrker. That was mﬂw alongside the signature, . .- = . i
+ Mr.- Davis. That date of March 26 that you are referring to. -
Mr. Panker. That was the dateé. S e
..Senaetor Jonrs of New Mexico, . Where is Mr. Swaren, this en:
gineer? . SR
Mr. GreeNmar. He is not in the department now, Senator. ' - -
Senator Jones of New Mexico.: Well, where is he? - . 1.
Mr. Greeninge. We think he is in Cleveland, Ohio, Senator, We
do not know. . . T St
The Caairman. You may proceed, Mr, Manson. =~ = =
. Mr., Manson. I wish somebody connected with the department
would ascertain whether any action was taken in this matter on
Mareh 26, 1924, and .if so, I would like to have produced that docu-
ment that Mr. Parker refersto. -~ - ... . S
Myr.. Panker. Mr. Hering could Yro‘bably explain that because
he was the one that I was talking with about it. ° o e
Senator Jongs of New Mexico. Where is he? X =
. Mr.. GrepNIDGE. In the department here in Washington, Senator,
If'ﬂ:‘m wish him you can have him here in fifteen minutes.: : .
. The Cramman. To-morrow will be all right for that, Senator. ..
- Senator Jonrs of New:  Mexico.' Yes: I think to-morrow will do.
- Mr. Harrson. I think it might be of interést to the committee to
know the way. the commissioner consumimated these actions . -of
refund, and approval of overassessment certificates, - He has been
referred to here as having approved the overassessment certificate,
The commissioner, as Mri Nash has pointed out, deés not sign the.
overassessment cortificate at all, but after overassessment certifi-
cates have gone through the usual procedure, having been 0. K'd
by the heads of divisions, the origimal auditor and the reviéwers,
and they all bear the initials of those who considered them, then
the effect of tlie ¢ertificate is carried out on a schodule which groups
on one schedule or one sheet the adjustment of many taxpayerd’
taxes, and that is what the commissioner signs. That becomes, in
a sense, the ussessment.. It then goes forward fo the collector, and



‘ “d
168 AN TRSTIGATION :0F BUREM?: wF INTERNAL REVENUE

it goes on. his books, and. if the ¢ollector has an outstanding asséss.
ment against that taxpayer, against which this schedule:appears
ﬁ(:l’lcarry # refund, the two ‘are credited and balanced against each
other. A Lo
- Senator Jones of New Mexico. Mr. Hartson, do I understand
that this transaction was approved by the solicitor’s office? - '

Mvr. HarrsoN, You understand, Senator, that these certificates ‘of
overassessment, when involving reviews in. excess of $50,000, are
approved in the solicitor’s office. .- o

enator Jonrs of New Mexico. And this was approved in the
solicitor’s office. : . '

Mr. Harreon. That is correct. This overassessment was approved
in the solicitor’s office.. The appraval thére, as the Senator will no-
doubt recognize, is not an enﬁineering approval at all. It has no
real vefercnce and would not have, to the amounts that are carried
in these schedules when some techmical engineering subject is in-
volved. In our office we attempt to make a review, having in mind
the law itself, without attempting to dispute or question the figures
that come up to us, nor any. settlement of engineering questions
that might be involved. We can not go into these questions at all
and go through hundreds of them, but we do try to make a caveful
check, and if we come upon something which is apparently wrong,
even though ‘it does not involve any technical legal question, we
will send it back, and object to it. We do constantly catch things
of that character. Co e -

Senator Jones of New Mexico. Do eyou know anything about this
conference that has been referred to R o

Mr. HarrsoN. There was no representative of the solicitor’s office
present at any conference. ‘The action was moved over to the solici- |
tor's office, the files indicate, not in conference, not in consultation -
with anybody in the unit. o '

Senator Jones of New Mexico. Then yowr office accepted this so-
called supplemental report, I take it.

Mr. Harrson. Oh, it would naturally, I should think, as a matter
of course, because T think we wounld be in no position to question it.
'Those certificates of overassessment are signed by an assistant
solicitor, who is a member of what is know as a claims committee
in the bureau, an: it is not signed in my name, nor ig it signed
for the commissioner. It wus signed by the assistunt solicitor, who
is a inember of the review committee, so appointed and designated
by the commissioner, in order that a lawyer, a qualified man, may
consider the rebate or refund from a legal standpeint. o
- The Cxamrman. Mr. Manson, how long will it take you to finish
your side of this case? o S ,
" Mr, Davis. We would like to have M¥. Hering called. B

The Cumamman. I think the committee would like to meet at 10
o'clock to-morrow morning, and at that time it would like to have
Mr. Hering here, or any other representative of the burean who
can throw any: li%I}t on this subject. -~ - - - '

- Mr. Haxrson. Mr. Nash has just secured the information that
Mr. Manson is desirous of obtaiving,: S
The schedule which ordinarily is approved by the commissioner;

and which carries ‘into effect this certificate of overassessment re- - §
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ferred to in the Berwind-White case, was approved by him on
March 26.

Mr. Manson. That is the date I wanted to fix, and I would like
to call the attention of the committee to the fact that that is just
four days after the witness Moore called the attention of the com-
mittee to this case last spring. He appeared before the committee
on March 21.

The Cramrman. Can anybody explain what held this case up in the
ll)ggzaéu from this engineer’s report of November, 1922, to March 26,

Mr. Hartson. I would not say that that is an unusual delay,
Senator.

The CralRMAN. I'rom 1922 to 1924 is not unusual?

l\gr. Harrson. Oh, 1922, The original report was in 1923, was it
not?

Mr. Parxer. No; it was in 1922,

Mr. HarrsoN, Then I have been misinformed.

Mr. Parker, Not according to my record.

The CramMmaN. I hope the bureau will be prepared to straighten
tl,liis r]t;atter out to-morrow, at our hearing, which will begin at 10
o'clock,

Mr. Hartson. Yes, sir. .

(Whereupon, at 4.15 o'clock p. m., the committee adjourned vntil
to-morrow, Tuesday, December 2, 1924, at 10 o’clock a. m.)
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W. S. Tandrow, valuatlon engineer. = < ' .

Mr. DAVIS. Mr Pa;'ker, wi you: ‘Tesume the eta,nd, please

s' Ny
TESTIHORY 01’ n l) H’ IlfABEERr-Banmed :

Mr‘MA soN. T am through as far 'as Mr. Parker is concerned ;
" Mr. Hakrson. Mr. Parker, I believe you testified ésterday after«
noon that had the company depreciated the plamﬁ and building whigh'
- was in exigtence before 1918 at the samé rate that it depreciated those,
ro rtles on its books for, 1918 and 1919 over' the 'time, that thé
% and plant had been 'in existende, they Would have’ ‘wiitten off
the to cost of ‘the plant and equipiment before 1918, Is that a fan“
statement of your testimony on, yesterday ¢
‘Mr, Panx‘mn Thiat is correct, excépt for'the quuixﬁc&twn t’flat the
building fdte; which Wis only 5 per cont, s was brought 'out by the’
questions of Mr Manson—that buildings'of that type would not b’
& good if the equipment in them was,worn out, ‘heing thrée sepa-
rate and’ distinet’ buildinigs, which th lled to consolidate into
one.. In other words, it, ns obvious tha t the 5 pet cent rate the dy ’
v#buid not have heen written off, Thdt‘ ‘whs s:mply ap%hed to bui]
on, the electrical éqni) meént—13 per cent, was applied.
‘Ham'sox So that the statément ‘that 1 madd ns correct cer-
tauuy in smr as the machivery is concel ned? N
r, Yes, sir., AT
v, HakisoN. The power umts? X Ly
Mr. Parker. Yes, sir. h ,'“,‘, o
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Mr. Harrson. Do you know whether or not the company did de-
preciate on its books the machinery and equipment at the same rate
that it used on those two war years or prior years? Let me state
it this way: Do you know whether the same rate was used consist-
ently by the company as a depreciation rate on their eqaipment that
they uged during the: way Jéhoe? ¢ o b an o)

Mr. Pargzr. I do not know;what the actual rate was, All that
I could find on the record—-a'ml you will understand that I did not
go through all of the audit papers, which was physically impos-
sible—was a total sum that was set up into the depreciation reserve
and it seems obvious:from the sge of the mgachinery that they could
not Eossibly have taken off any such rate as 16 per cent.

The CuamrMan. Mr:: Hartson, I 'think yon would understand it

better if I pointed: out to you that on' yesterday he testified that they
did not use'the same rate all-through the same period, but if they
had uséd the 1918 dhd 1919 rates they would have done it.
*. Mr.. Harweon. . That  was precisely my understanding,. too, Sena-
tor, and I wanted to have the witness verify that and then to .ask
him whether it is a.fact, from -his obgervation and search of the
records, that this machinery was actually written off and they: had,
gotten their costa hack prior to the building of this new.plant. .

Mr. Parxer, I found on the record a statement where they wrote.
thjs plant off as of April, 1920, amounting to $139,000, youghly. :

Mx, Hanrgon, Then, it is. your ]udgmm}t,.bmd on your. search of
the ‘records here,. that, the company did, in fact, write off the, total
amount: of cost. of machinery in the fold plant prior to 1920%

Mr. Parger. No, sir; in April, 1920—not. prior to 1920.. . .. . .;

Mr. Harrson. Well, Ermr to Apr:ll, jo20¢° . R

Mr. Parxer. Well, that was the date. April was the date.

Mr. Harrson. Now,-Mr. Parker, ﬂgssuming t}f}gb,;.@ pa-accounting’
policy, the company had written off the cost of this machinery an
equipment prior to May, 1920, that would not; necessarily mean ‘that
in.fact, the value of that machinery. has been exhausted through
wear and tear, would 69 . = .., . o o |

Mr, .Pareer. Well, I am not an accountant. I would say that, § .
if the books wére suppased to reflect the true condition of the com-
peny,.and if they were written off to salvage value, there would: be
?b,peason to write them off for any other purpose, but to state the.

acto . -_~:,.I . .(:Q . » : elopiloo .
" Mr,, Hawrson, Well, you know, do you not, Mr. Parker, from

ur.experience, that it is not unusual for a policy of, accpunta,n& to
ﬁe;somewha,t inconsistent ;with .the actual facts?- You know that,,
doyounotf .~ , P ORI
" Mr. Pagger. I know it often happens that the policy. of account-
ing does not, coin%i‘;l}? with the fact, yes, . S

Mr. Harrson. When the company started to construct a new plant.
in 1918, and thdt finally was completed—was it 1920¢, . "

Mr. i’mm' I could not find the exact date on the record.. As
near as X could locate it, it was in the spﬁn% of1920. i .

Mr. Hartson. Now, subsequent to that daté, théy installed another
10,000-kilowatt power unit, did they not, subsequent to the comple-
tion of the plant which is sought to be amortized?. AT

Mr. PARgER. Yes, sir. " B )




INVESTIGATION OF RUREAV. QF INTERNAL REVE UE ‘(Y7

Mr, Hartson. Do yon know whether -this pew: 10,000-kilowatt
ower unit was a separate plant, or whether it was another upit
mstalled in the new plant which was erected in 1918¢ A

Mr, Parker. They built an extension onto the new power house

and ingtalled the new unit, - . : L '
.. Mr. Haryson. It was just en additional unit to the plant started
in 1918 and completed approximately in 1920? =

My, Parker, That is correct. :

- The CrairMaN. Excuse me & minute there. What do you mean
by building? I understand they extended the building also.
building is not a part of the unit. .

Mr. Harrgon. If I understand My, Parker correctlg they started
in 1918 to construct a central power plant, and the a éition of that
10,000-kilowatt power unit: subsequent to 1920 was an additional
unit to their + stem, which had been centralized and concentrated
there in that piant, which was started in 1918,

The CuamrMaN. Well, but_that statement leaves a doubt in my
mind as to whether they had to extend the building also, and the
witness said_they had to-extend the building; bnt the building is
not a part of the unit. . '

Mr. Hartson. If they extended their roof over a litile additional
area it would seem to me to be just an extengion of the unit which
was started in 1918. .

Senator Ernst. Just let us understand the fact. What was the
fact as it was done?. . o

‘Mr. Parkzr. They extended the building also.

Mr. HartsoN. I have no further questions of Mr. Parker. -

Mr. Manson. ‘I have no further questions to ask him.

The CuairMaN. You have nothing further to say in connection
with the settlement, so far as this witness is concern :

Mr. Harzson. I have nothing further to ask this witness.

Mr. Manson. That is all, Mr. Parker.

I would like to have Mr. Hering take the stand.

 TESTIMONY OF MB. JAMES C. HERING, AUDITOR, INCOME T
° UNIT, BUREAU OF INTERNAL REVENUE -

Mr. MansoN. Mr. Hering, you are an employee of the Income
Tax Unit? ) ' _—

Mr. Herine. Yes, sir. : »

Mr. MansoN. How long have you been employed by the Income
Tax Unit? o A '

Mr. Hering. Since November, 1919, .

Mr. MansoN. In what capacity are you employed there?

Mr. HeriNe. As an auditor. o

Mr. MansoN. Were you a. member of the conference held on-
October 30-31, 1922, which considered the amortization of the Ber-
wind-White Coal Mining Co.# A . ‘ :

Mr. Hering. Yes, sir. . . SN
M?r. Manson. And have you the minutes of that conference with
you o A ' .
Mr. Hering. No sir; I have not them personally. They may be
in the case.

. 92019—-25-—p1 6—3
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M:teghwsbx I will read from what purports to be 3 copy of the
min ¢

“ Taxpayer also contends that the plant as'a whole is only ' 70 per'
cent in use, as agmnst 80 per cent comp uted in the engmeer’s repoi't.
On this poin* 1! was agreed that addltmnal data would be sibmitted,
and if the informatior. is as'claimed by the taxpayer’s representu-
:w%, the conferees will recommend that the value in use be reduced
0

“Have you any mwllectlon is to whether what I have ]ust read'
conforms to ‘what occurred at that cohfeterice? = ' :

Mr. Hering. Well, my memory has been: recently refreshed by
the conference report, and I have no resison to' think that this re-
port- does not accurately state the fact. © -

Mr. MansoN. Well,'is this the repo rt, which I have just read?

Mr. Herive. I think it i is; yes, sn'. T have a copy of it here.

Mr. Manson. Oh, you have & copy of it before yout? SR

Mr. Herrxe. 'Y es' I have d copy of it before me. That corre-
cponds to-what-I have. : ' :

r. MaNsoN. Were you s member of the subsequent eonferenoe-’

o on the same claim?$

;' Hehina, On what date do you refer tof i

Mr Manson. Well, were there any subsequent conferences held on
this claim? :

~Mr. Hesing. It is my recollection that the subsequerit talks about
this claim were not what we call formal conferences, but the repre--
sentatives of this company did come in and talk with the officers of
the unit subsequently to this, concerning the' claim. :

Mr, Ma~soN. Now, on that point; what is a formal wnference, as
distinguished from an informal discussion of a claim? . -

Mr. Hering. Well, it is one which is-specially appointed as to
time, as a rule, and armnged for between the representatwes of the
taxpayer and of the unit.

r. MansoN. Is there anyone oﬂiomlly des:gnated to attend a
formal conference on behalf of the unit?

Mr. HeriNe. In a general way, yes. '

Mr. Maxson. Who designatec you to attend this conference on
October 30-31¢

Mr. Hering. I think I was the official conferee of the section at.
that time. : .

Mr. Manson. What section?

Mr. Herine. The amortization section.

Mr. Mansox. Who was Mr. J. W. Swaren!?

Mr. Herive, He was the engineer who made the report in thls
case, that is, the second report. ,

r. Manson., Was he a conferee% _

Mr. Hemng, Yes. -

r. Manson. Who was Mr. C F. Rhodes?

Mr. Hering, He was also & conferee. '~ - '

Myr. Manson. When you say you were a conferee for the section,
do T understand you to mean that you were a sort of standing con-
feree; that is. you were the person specially designated to hold
conferencés on all or in'a considerable number of cases? -
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“Mr. 'Hemine. I think I shall have to modify my statement about
that. I.was at one time the specially appointed confexee of the
amortization section. Later I became assistant. chief of the sec-
tion, and I formally sat in_conferences as assistant chief, and at
this particular date I think Mr. Rhodes, whose siame is also. signed
to the conference report, was the specially designated conferee.

Senator Ernsr. Was he an engineer? ,
Mr. Hrring, No, sir, he was enr auditor. . . . . - .

- Mg, MaNson. Mr. Swaren was the only engineer member of this

conference, was he not¥ -~ - . e Ly ‘
Mr. Herina, He is the only one who has signed it, apd 1 suppose

the only one who sat in. ." T
Mr. Maxson. Have you -any recollection of any other engineer

sitting in that conference on behalf of the bureaut . . = .
Mr. Herine. I-have not any recollection of anyone sitting in the

conference, but ¥ think thet some of the other engineers were.

consulted. . :
Mr. Manson. During the conference o afterwards? = -
Mr. Herine, Possibly, afterwards. - S Ny
Mr. Maxnson. By yout? @ . - _ T
Mr Hrerine. I may have done so; yes. L L
Mr. Manson. Have you any recollection of doing so?. .. . .

- Mr. Herine. My recollection is not distinct enough to assert.it
as a fact, except this, that there were these informal talks which 1.
referred to subsequently in which the chief of the section partici-,

ated, Mr. De La Mater, and probably other engineers, though I

o not remember the othevs definitely now, were there. :

Mr. MansoN. What was the subject of your discussion with. the’
other engineers, :subsegixent to this conference with reference to the
Berwind-White Coal Mining Co.? o .

Mr. Hering. Well, we discussed the.claim in general, but the
point most in controversy was the question as to the percentuge of
use to be assigned to these facilities. N o

Mr. MansoN. From these minutes of the last conference, it would
appear that the dispute between the tdxpayer and the bureau was
as to whether the percentage in use was 80 per cent or 70 per cent.

Mr. Hering, Well, that does not fully state the facts. The tax-
payer claimed even @ less percentage than 70 per cent, and the dis-
pute between the bureau and the taxpayer was as to what the per-
centage should be. o ‘ ,

Mr. MansoN. Who made this memorandum of this conference on
October 80-312 . . : : , ' o

Mr. Hering. I presume I did myself. o

- Mr. MansoN. Was the taxpayer contending at that time that the
percentage should be less than 70¢ . ' L

Mr. Hering, Yes, sir, - - o L o

© 'Mr. Manson. Ilow did you happen, in your memorandum of the
conference, to include. this statement: « Taxpayer also contends that
the plant as a whole is only 70 per cent in use™? = © '~
~Mr. Herine.- He had two or three claims.. If you will go into his
statement, he stated it alternately, one as one point, and’ one as
alnqtheg; but this, I think, was the maximum percentage that hé
¢laimed.
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Mr. MainsoN. Oh, then he did, under some of his forms, or:at least
under one of his forms—— : C . L
Mr. Hering. One of his claims, I should say, or one of his con-
tentions. o S : : O
Mr. Manson. I say, under one of his contentions as to the state.
of tl;e? use. He did contend that there was a 70 per cent use of his
pian : [ .
Mr. Heming. That is my recollection of it. :
Mr. Manson. Now, in view of the fact that the taxpayer conceded
that he had a 70 per cent use of his plant, what inflrenced you to
adﬂ)t a .52.6 per cent use as & basis for final settlement?
r. Hering. I do not know that I ever did adopt it. :
Mr. Manson. Were you at any time a party to any conference
which did adopt any percentage lower than 70 per cent? :
Mr. Henive. I have not any distinct recollection of having ever
gtggreed to & lower percentage, though I may have been asked sbout
i
Mr. Manson. Did you ever agree to less than 80 per cent?
Mr. Herina. Not that I distinctly remember. @ Co
Mr. MansoN. Was the evidence referred to in the minutes of this
conference, to be furnished by the taxpayer to substantiate his 70
per cent claim, ever produced by him, so far as you know? !
Mr. Herive. Well, he submitted some additional data, but I do
not now recall what it was, nor what effect it had upon that conten-
tion. ‘ v .
Mr. MansoN. Do you remember enything about the nsture of
that data$ ' o
Mr. Herine. No, I do not. J .
Mr. Manson. In your position as conferee, or in any other pasi-
tion, in fact, was it necessary for you to agree to the allowance that

was finally made to the taxpayer in this case? ‘
Mr. Henive. No, it was not. My recommendafions were merely

advisory. .
Mr. %ANMN. Whose agreement was necessary to put the 526
per cent basis of determination into forced : RS
Mr. Herrvo. Naturally, the chief of section was the immediately
superior officer, and he was subject to review by still other officers.
Mr. MansoN. Who was the chief of the section at that time?
Mro Hmao Mr- S..To De h Ma“l'. i : . ’ L
Mr. Manson. That is all. ) :
The CHammaN. You may examine, Mr. Hartson. =~ = =
Mr. Harrson. Mr. Hering, the statement contained in that copy
of the conference report, concerning which Mr. Manson has been
interrogating you, to the effect that: “ Taxpayer also contends that
the plant as a whole is only 70 per cent in use, as against-80 per cent
computed in the engineer’s report ” may refer, so far as yon know,
to t.ﬁe plant which was constructed in 1918, rather than refer to
both plants, the old plant, which was constructed many years before,
and tge new plant which was started to be constructed in 1018¢ -
“Mr. Manson.. I do not quité undetstand that question.. -'Will the
reporter read it? - - . - o
(The reporter read the questions as above recorded.) -

v
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Mr. Hrpine. Well, the stetement is the plant as a whole, and 1
! mther think that is the way it was intendedp I may. have misunder-
stood the taxpayer. - - - .-

Mr. Hartson. Is it not true that there were two sel[l)axute pla.nts,
an old plant that we refer to, and the new plant which was con-
etl'uebed in 1918¢.

‘Mr. HeriNg, Yes, generally speakmg that is true. . The old plant
consnsbed of three different units, as I understand it, iy ,

‘Mr. Hanrson. The old plant consisted of three different umtf”

- Mr. Hering. Yes,

Mr. HarrsoN. And the new plant the constructnon of whlch was
-started in 1918 was sepumbe from those units contgined in the old

plant?

Mr. Hemine. Yes, sir.

Mr. Harrson. Would you state as a fact, from the knowledge you
now possess, that the reference in this re tiori; to 70 per cent value
in use refers to both plants, speakmg of the old and new plants as
both plants¢ . -

~Mr. HemiNg. Well, I think that was the customary method of
engmeers in valuing war time facilities, to determine the extent to
which the whole plant was in use, and to assign that percentage to
the war timeé facilities as well as to the others. .

The Cramrmax. I would like to say at this Jmmt that, as T under-
stand it, the previous testimony is that the old plant was abandoned
when the new plant was put into use. There ore, how eould both
‘plants be 70 per cent in use ?

Mr. Harrson.: I do not know, Mr. Chanrnmm, that the bureau is
‘prepared to accept the contentions that are made here by counsel
that the old plant was abandoned. I think we will be prepared to
show that the old plant was in use, and capable of being used up until
1920, at anﬁ'ee\ ent, and, as I am informed, capable of being used now,
and 1s at the present time held in reserve,

The Cmamman. I misunderstood it then I thought somebody
~hud testified that way.

‘o' Mr, HarrsoN. No; I think you understood it correotly I think
that statement was made here, :

Senator Erxar. You arve right.
Mr. Harrson. Mr. Hering, now a word about the orgumzutxon in

the amortization section. . I believe yon testxﬁed that you were
assistant chief of that sectlon? 2
- Mi. HeriNo. At one time; yes, sir.
" Mr. HarrsoN. And was the chief of that sect.lon an audltor or an
engineer ¢ : :
r. Herrve. He was an engineer. S
Mr. Harrson. You, however, were an audntoxc? IR

Mr. HeriNg, Yes,sir, - :
"Mr. Hartson, And the cases which were referred to t.he amortnza-

tion sectmn. such as the Berwind-White case, were:-handled in what
way, by the auditors and the engineers? : If I unﬂerstand you cox-
'rectly, r. Rhodes was an auditor. - -
Mr. Herine, Yes sir.
- Mr. HarrsoN. And Mr. Swaren was an engmeer?
Mr Hemine, Yes sir.



SR e el aAm e

'*“"?.'7'8 INVESTIGATION OF BURRAU: OF INTEERNAL. anmmnug

‘Mr. Haxrcon. Now, theéy both: participated, evidently, in thse
oonferencés - Will you tell the committee thé functions of the
auditors and the engmeers workmg on these amortlzatlon cases in
‘your séction? - -

Mr. Hening. Well, the usual procedm-e, rof- course, was for the

ineer first to determme the amortization. Then, his report; was
‘m bmitted and approved. ' After field mvestxgatlon, the case would
be assigned to an auditor: to audit. Now, in sitting in conference
on these' cases the auditors, of course, would have in mind the
features that would affect the audit of the case, and the engineers
would be supposed to pass upon those features which were particu-

larly engineering questions. I sat in many. of them somewhat as a

legal adviser. We found, as 1 matter of fact. in handling these cases
from an engineering standpomt that many times lega! questions
would' be involved. on which the. engnmers would consult me for

‘advxce, T being a lawyer, as well as an auditor.

The Crarrman. At that point,: this thought occurs to me. Un-
less the taxpayer raises a question as to the engineer’s report on
au;ortlzgatmn, there is no rev;ew after his report ns made; is that
‘correct

" Mr. GrrrNinoE. I wnll answer that aﬂxrmatlvely

The Cramman. You. answer it aﬁirmatlvely, Mr. Gneomdge?

Mr. Greenmon, Yes siv, -

"Mr, Heane, If vou w oultl lnko me to make a. stat‘oment on that
T will' do so.

Mr. Harrson. Yes; I wish you would, because I do not know that
Ta Lgme ‘altogether with Mr. Greenidge’s answer to that.

. HrEriNa, T will say at that time, in that section, there was not
a farther review, but before the case leaves the Umt as ﬁnallv ap»
proved, there is a further review. . : :

The Cramman. Who makes that further revnew? :

Mr. HeriNe. At the present time, there is a Review be( tion in
each division, T think. I am not sure: there is one in the Con-
solidated and in the Cor pm,atlon Audit. and if a refund is involved,

. a8 thdre was in this particular- cmtixo over :$50,000, the cases go

to the solicitor’s office for a still further review.

The CHarrsan. Not on the engmeermg features, though as I
understand it. = -

* Mr. Heming, Well, they. are at hberrty to questxon them if thoy
want to, a8 I understand it.
The Cuamman, 1 understood, Mr. (xl’eenidge. that. as a matter of
practice] unless there was, a c}u&sm)n raised by the. taxpayer, there
was no neral review made of the engmeer’s report

ERING. At that tnme, sir. - .

'l‘he CramMAN, Yes.:

Mr. HarTson. Mr. Hermg, as to these deslgnatxons that an lmve
referred- to, of conferees to attend these conferences, were “they
made in wrmng?

Mr. Hzaive. The specmlly demgnawd conferes was usually
desxgnated in writing; yes. That 1s, not for that particular case,
but as an employee.

Mr. Harrson. He was giv.n an asalgmnent as Iwmg "y conferoe?

Mr. Hening, Yes. . _ .. :
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.- Mr. Harrsox. Is Mr. Rhaodes, the man you referred to as being
i atterdance on this. conference, an auditor ‘who has sinca been
indicted for an alleged fraud? R
. Mr, Hemine, I think he is; yes, sir.. . ..,

i tor Erxer, What was Mr. Rhodes? . =

o CramrmaN. He was a conferee.
. - Senator. Erner. Was he an engincer or an auditor?
Mr. Harrsox. He was an auditor. ‘
. The CrairMax. I would lik> to ask Mr. Greenidge at this point
whether he was in charge of this section at that time. . . =
Mr. Greeniee. No, sir, |, : y . S
.. The Cramyan. Were you employed in this section at that time?
Mr. Greexmee. No, sir. . - . : ,

- The Crawiaxn, Do you know anything about this particular case
yourself ¢ co N S I
" .Mr., Gereexioeg, Only what I have. read in the record, sir, and
what I have heard in the testimony here, together with what I have

- discussed with the auditors and engineers when this case. first came

.before this committee, . . , S

Senator Erxst. You did not get any first hand. information con-

- cexning it? . .. L

Mr, Greeximee. No, sir. , T o

. . 'The CuampiaN, On yesterday, there was an effort mnade, I think
by Senator Jones, and pcrhaps by counsel, to find out who finally

"agreed upon this 2.6 percent. . . ..~ .

~.- Mr. HarrsoN, We have.those people here, Senator.

The CrairmaxN, You have what? L
Mr. HarrsoN. They are here to-day. - In compliance with your re-

. quest, we have those gentlemen here. . .. ..., ... . . T .

- The CramMan, All vight.. . . ... ... = .
Mr. Harrson. Mr. Hering, I believe you stated, in answer to Mr.

Manson’s question, that the taxpayer. was contending for a lower

percentage of value in use for his power plant than this raport which

. youhave referred to and which is dated October 30-31, 1922, con-
ceded to them? R I T SRR OS PR

i ‘Mr. Hemive,  Yes, sir, - N 1

Mr. HarrsoN, Is that correct? ,

o1 Mr Heminag, Yes, @i, - . . 0 .. o .

. Mr. HartgoN. That 'the - tuxpayer was dissatisfied with even the

allowance of 70 per.cent for value inwset. . ... .~ ...

Mr. Herixa, That is correct. S
Mr. Harrson. Which this report indicates on its face. as being a
percentage which might b2 satisfactory to them? . .. =~ = -
Mr. Herinag, Well, that was what we had suggested might be satis-
 factory to them, but I do not think they ever formally indicated that
it would be satisfactory to them. I ;
Mr. Harrson. In other words, this. report may be a little mislead-

. ing on that point. . S e L

G r. HemiNg. It may e, if it conveys the ides that the taxpayer

.. The CmainMan. Well, as a matter of. fact, the report says that.
It does not indicate it. o
_ Mr. Harrson. The re{)ort sai's that the taxpayer also contends
that the plant as a whole is only 70 per cent in use. .
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- The CrsmMman. That is the ‘point- I méke.: That makes the
-broad statement. It does not make it by inference. -~
Mr. HanrtsoN. What I am trying to bring out by this: withess is
the fact that the taxpayer was not ¢ontending that the plant was
only 70 per cent in use, that the taxpayer’s contention from the
beginning was a great deal lower percentage than thet as being
;l{me proper percentage of value in use. Am I not right in that, Mr.
ering? ~ ) ' : :
- Mr. Herixg, I think their brief will show that they had conten-
tions that were lower than that. They made several differént cal-
culations, as I said before, some of them in the aiternative. =
 The ‘Cramman. I would like to ask how there can be any alter-
native to a plant in use. It is either in use or it is not in use.-
Mr. Hering. That is true, but there are different methods of
calculating how it is in use or to what extent it is in use. They
have one calculation in the claim which shows a contention of 35.8
r cent. ‘ ' o ‘
peSenator Enxsr. You had that before you at the time did you?
My, Hering. I presume it was on file in the office, but. I do not
think I had it before me. - ' : B
The CrairmaN. While you are on that point, are there any other
percentages that they claim in use? ‘ .
-~ Mr: Herine. If you have their brief of the case, it will show what
.ﬁuaclaimed« P S : o
vator Erxsy. In any event, that file that you have just referred
to was in the record at the time you prepared that minute of the
conference? _ K o C B
- Mr. Hering. Yes; it must have bean. : SR
Senator Ernst. That makes it clear, in any event, that prior to
your preparing that report, they claimed a much lower petcentage.
That is what I am trying to make clear. -~  i! 0
Mr. Harrson. Here is the brief that you are ldoking for. -
' The Cuamrmax.: If the brief shows a variance in the percentages

~ in use, as claimed, I wadild like to have a statement as to the various

claims they made as to the percentages in use. |

Mr. HeriNe. I am looking for that in the brief, and I think I
can find it for you. R R

The Cuamman. While you are looking that up, I would like to
ask Mr. Greenidge if he now is the head of the division which
(}?als with the percentageés of these plants in w.e or the taxes upon - |
them. L ' s

: Mr. GreeNxmee. T am. .

The CuamBman. You use, as a’ method of 'arriying: at the: per-
centage in use, the average or the peak of the plant? . = -

Mr, ((“lw'mmxxmm The preseént procedure is to use the average over
2 period. _ s e

The Cramuan, Of how long? - ‘ S

Mr. GreeNinge. I could not answer that definitely, Mr, Cheirman,
becanse it wotld depend upon the particnlar cireamstances in each
case. Of course, as long a period as practical is taken, - '
' The. CamryaN. If you use the average, how could a plant be
used for peak requirements? R L

[ . (3
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Mr. Gergnivex. Well; a plant must be designed and equipped for
peak requirements, as, of course you know, so as to meet unusual
copditions that are going to arise at, times in its business,. =~

The Cmammmay. I understand that. Therefore I do not under-
stand how they could get along with a lesser investment. .

Mr. GreENGE. Quite so, sit, o N o

The Crainaay. Then do you consider it fair to take the average
fat:i%r than the peak, if he needs the total investment for the peak

oa ST .
Mr. Greexae. Oh, no; you could not do that.

The Cxamrman. Why not? ‘ S .

Mr. GpeenieE, Because he would have to have his investment in
plant sufficient to meet the peak requirements, althoygh his average
requirements may be less. - S 4

he CuamymaN. That is the point I am making, that you ave
%ivj.nf him credit for only requiring in use the average demands of
the l? ant, rather than taking tlie amount of investnient in use at the

ak times. . = , o 4 o
peMr. Greexmee. Was my stiatement taken to mean that we would

al,&gv hgu the average value in use? s
- The CHAEMAN, Your statement was that you arrived at the per-
centage of plant in. use on the basis of the average rather than the
peak demand of the plant. - . ' !
Mr. GrReeNee. Yes; that percentage in use would only be ar-’
rived gt in that manper, Senator Couzens, as I understand your
question. . .. o o , S
The Cuamsian. I do not see how, for example, if the average
demand upon -the plant was 80 per cent, and'if at times the plant
was required to perform' to 99 per cent of its capacity, how he
could get along with a plant 20 per cent less in size. - ’ ‘
r. GeeeNmoe, He could not, sir. R ‘ N
he CuarrmaN. Then why should not this plant be considered in
use up to the maximum of its demands rather than up to the average?
Senator Egnst. Because it is not. , .
The Cuairman. But you have to have the plant; you ean not cut
your plant down to 80 per cent when your maximum demand is 99
r cent. ‘ ‘ ‘ ‘ ' ,
PeMl‘. Greenmee, T will ask Mr. Tandrow, who is a specialist in
that line, to se¢ if he understands your question differently from
what I do, Senator. He has a different view from what I have, I
can not see that I misunderstand you at all, and I can not see that
my statement is incorrect; so I will ask Mr. Tandrow to answer the
particular question, if he sees it any differently from what I do.'
Mr. Taxprow. Y?es; Ido.. o o B
Mr. Greexince, Then I wish you would state it to the committee.
Mr. Tanprow. In this case use is measured on a peak-load basis;
and that plant, we will say, is designed for a capacity of 10,000 kilo-
watts. The peak-load requirements of that company .are 8,000 Kilo-
watts, so that you must take into account not the average condition,
but the peak-load condition, the maximum kilowatt producing capac-
1%1% would be required under peak-load conditions. - A
e CrammaN. I do not, still, see where the average come in if

you use the maximum. .
- Mr. Tanorow. In this particular case we did not use an average.

02619—25-—pr 6—H4 :
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' The 'CrrAtiiiy” Well, I'asked M¥. ‘Greenidige, If I remeribér cor-
rectly, what system he used now, whethier hie used the peak ot used.
the average requireirients, and 1 understood him, to answer that ke
used the average rec girenﬁgdts. _Is that the practice in the bureau, so
far as'Iou know, Mr, Tandrow? ~° o ot o

Mr. Tanorow. Well, it is in some lines of iridustry, but in the case
of a power plant you fxa,vé a, different situation. A power plint, we
will say, might carry a normal load of 5,000 kilowatts, but at times in
the day, as for example, in the case of a street car company where
all their cars are in operation between 8 and 7. o’clock, you would
have u peak load.. Now, the engineer in this case has based the use
on the peak-load conditiofis.” In othér words, if the average load was
5,000, he¢ has ‘actually taken 8,000, o ‘ ‘ a

_The CHAIRMAN. Do you not think that that is correct? -

Mr. Tanorow. I do, in this particular case. -

The Cramman. Well, will you describe a case to us where it would
not be 'grope‘r to use the peak instead of the average? o
. Mr. Tanprow. I will take a steel plant, for example. A steel ;}lhant
is on a normal producing basis approximately 24 hours a day. They
pour: thejr steel at regular intervals. There is no peak-load condition
apparent there, so that in order to coiiprehiend 'an average condition
you would take the average production per year for the period that
the plant is in operation. In the operation of a blast furnace there:

is a very good example, =~~~
The CuAmaN. Well, suppose the steel plant that you have used
as an illustration got a rush order, and it took them three months in
the year to get it out, and they had to have excess plant facilities, so
as to compete with other bidders, bath in price and in' delivery.
Would not the maximum capacity of the plant, or at least the maxi-
mum that they used be & proper basis, rather than the average? .-
Myr. Tanorow.. Well, I think not, Senator, for the reason that you
can force a blast furnace to attain for short periods of tinie g perzxc-
tion that would not represent normal o%emting conditions, or, in
other. words, the forced production and the cost of that production
would not be consistent under normal conditions, I believe it is
the general experience that a blast furnace can be forced up to about
25 per cent or more of their rated capacity. : :
The CramrmaN. Would that be true of a rolling mill?
: Mr. Tanprow. Yes; you. could speed up & rolling mill. . ‘
;'ljl%e CuarMaN, To any such capacity as you could a blast fur-
nace . o ) ) . . . . ‘
Mr. Tanorow. I should say so. You see, you ave dealing in one.
case with uniform production, while in the case of a power. {)lant'
E)u hgv,e t», ‘:lieﬁ,nite peak-load period.that. is occurring regularly,
om’xao a.?l, i FN s S R e ) '
The SH_AIRM}N. In this.case, I understand you to say that they.
did not use t,be.aiﬁraﬁe. e I S
Mr. Tanorow, Right. ~ . = .. o o
' The Caairmay, But used the peak. - -~
Mr. TANDROW.HBi’ght,,‘ o e
.The CHAIRMAN, wq'ul;i, like the witness to proceed, then, if that
is the case, - ' ' o P
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Mr. Hepiye. With veference to these percentages I think, perhaps,
I should explain a little more clearly the situation. The taxpayer
in his revised claim claimed a percentage 85.8 as the utility value
of the items which he wished to amortize. After the conference
he filed, on November 8, 1922, a brief, in which he calculates. the
value of these facilities on one basis at 42.1 per cent and on another
basis at 36.8 per cent. Now, I think the statenient in the conference
report of 70 per cent referred to the plant as'a whole, and not espe-
cially to the amortizable pari of it. " _

‘Mr. Manson. Are you through with the witness, Mr. Hartson?

Mr. Harrson. I would like to ask Mr. Hering another question.

_Then it is a fact that the taxpayers’ representatives never were
contending for a percentage as high as 70 per cent; that they were
contending for a percentage considerably lower than 70 per cent?

Mr. Hering. Yes, sir; with reference to the particular portions
of the plant that were sought to be amortized? = - '

Mr. Harrson. Yes. Now, that brings out this situation. ' I think
we are in agreement, then, on the question that I asked you some
time ago, namely, that the 70 per cent figure used in that confor-
ence report, which is dated October 30-31, refers to the new plant?

Senator Ernst. I think we understand that now. '

Mr. HarrsoN. In the final adjustment had, Mr. Hering, wherein
the percentage of 52.6 was allowed, that was the percentage based on
the old plant and the new plant, was it not? - - '

M. MansoN. Now, just 2 minute. This witness has testified that
he did not know anything about that. :

Mr." HartsoN. Well, if he does not know he can answer it that
way. I do not want him to testify to anything that he has no
knowledge of. , ' L SN

Mr. Herine. I testified that I never knowingly agreed to that
percentage, ' ' - L '

. Mr. Hartsow. I did not ask you that, Mr. Hering; I asked you
the basis, if you know, for the allowance of the 52.6 per cent.

Mr. Hering. I think it would be better to let the person who
made that allowance explain it, rather than me. Perhaps he counld
do so better. I can only guess at it. '

Mr. HarrsoN. That is'all. I have nothing further to ask.

Mr. MansoN. Now, Mr. Hering, at the time you were participat-
ing in this conference in October, 1922, you had before you the
report of Engineer Swaren? : o

Mr. HerinG, Yes, sir.

Mr. MansoN. And his associate, did you not?

Mr. Herine. Whom do you mean by his associate?

Mr. Manson. Well, Engineer Swaren. I will modify that.

The CramMaN. He was alone, S o

Mr. Manson. Yes; he was alone. You were familiar with that
report at that time, were you not, of Mr. Swaren? :

My, Hering. To a certain extent; yes, sir,

Mr. Manson. Yes. o I o

‘Mr, Hering. Of course, I rélied on Mr. Swaren, who was in the
conference, and I presumed he was familiar with it. Lo

Mr. Manson. I see. That report.states as follows; reading from

psge 10 of i6: \
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. Because of hetter operating efficiencles, as rapidly as new units were ready
1'91' operation, the load was shifted, and the old stations were ghut down. Plant
No, 35 was the last shut down, After plant No. 35 wus shut down, a full crew
was kept on duty and full pressure maintained in. the hoilers us a reserve unit
to the new station. This was an iuneflicient arrangement, and as soon as practl-
cal the Installation of & third unit was authorized.

Do you remember of that statement being disputed by the tax-

payer at the conference? . o

r. Hering. No, I do not, but naturally, I would not pay much
attention to the discussion of that point, as it is purely an engineer-
Ing question. . , ,

Mr. Mansox. If it were true that the old station was shut down
at the time of the conference, then the 70 per cent in use referred
to in the minutes of the conference could not have referred to the
combined old station and the new station, could it?

Mr. Herine. Yes; I think it could, even then.

_The CnamseaN. At this point, I wish te have in the record a defi-
nition of “in use.” If the engineer or somebody can enlighten us on
that, I would like to have it, and I would like to know whether, if
& pla:xt is steamed up and held in reserve, it is in use, or whether it
is not. '

Mr. Manson. Well, nccording to this statement, it was steamed up
until the third plant was put into operation. ,

The Cuairsran, What 18 your contention, counsel, as to whether
a plat?)t is in-use or is not in use when steamed up for reserve pur-
poses ,

Mr. Manson. When one unit is steamed up, that unit is in use,
whether s wheel revolves or not. -

The Cuamman. As a matter of fact, this report itself does show
that the plant was in use. : :

Mr. NsoN. No; for this reason. It is shown that with that
third unit the old station was kept steamed up until the third plant
was built, that is, the addition was built on the war time plant, and.
that there were two plants in use at the time of the conference; the
third unit had gone into operation at the time of the conference; and
if the two plants were considered in use, it was the two 5,000 k. w.
units installed as the war time plant, and the 10,000 k. w. units in-
stalled after the war, was it not? . ~

Mr. Hexine. They were, perhaps, the ones that were actively in
use; yes. ) .

Mg MansoN. Now, at the time of this conference, tle old plant
had been written off the books; had it not? - oo :

Mr. Hering, I .do not.remember the exact date it was written off.
I believe Mr. Parker testified it was in 1920. . . - :

Mr. Parxer. April, 1920. o

Mr. Herine, If that is correct, it had been at that date.

Mr. Manson. Do {0\1 know anything to the contrary?

Myr. HeriNg. No; I do not. : _ '

Mr. MansoN. Do you know whether the old plant had been aban-
doned when the third unit, the one that was installed after the war,
went into operation { . , : .

Mr. Herine, Well, it is my understanding that it was finally
abandoned at that time, : . e

Mr. Manson. Yes; when the third unit went into operation?

=
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Mr. Hering. Yes, sir. T co
193%? MansoN. Was not that prior to the conference held in October,

Mr. Hering. I presume so, but I do not know definitely. . .

. Mr. MansoN. So that if you were considering the entire plant in
October, 1922, as the basis of your 70 per cent, what you were con-
sidering was the war-time plant, consisting of two 5,000-kilawatt
units, and the plant installed after the war$? : ‘

. Mr. HEriNg, Well, we considered the whole proposition. '

The Crzamyan. I would like to ask Mr. Parker if he can tell me

when this third unit went into service, according to the records? -
- Mr. Parker. From the records, I could not give you the exact
date. Understand, I had to go entirely from the papers. ‘I looked
for that, because I wanted to get the exact date, and when we found
the date, I think -it was the latter fart of 1920, It was very late
in the summer of 1920, as near as 1 can get any definite dates. If
anybody could give me a better date I wish they would state it. -

The CuairmMaN, When was that engineer’s report dated that yon
read from? . . : : : :

Mr. Parer. October 21 and 22. ' o

Mr. Manson. That is the day before this conference was held.

Mr. Parkser. That is Mr. Swaren’s original report.

Mr. Manson. Yes.

The Cramrman. When was the report of the other en%ineer dated
the engineer who testified before the committee at our last session f

My, Parker. They testified that the plant was in full use. I can
give you that date. ) '

Mr. Hering. Their report was submitted on May 12, 1922,

The Cuamxman. I have that straight now. :

Mr. Manson.: Did you not understand, Mr. Hering, that the third
unit was installed because the old plant could not be efficiently
operated as a reserve unit? .

Mr. HeriNg. That was the taxpayer’s contention, as I understood,
yes, sir, -

* Mr. MansoN. You knew that was the taxpeyer’s contention before
the conference? ~

Mr. HeriNg. Yes, sir. :

Myr. MansoN. So that at the time of the conference it was under-
stood_ that the old plant had been abandoned, and the new unit

-added after the war as a reserve for the two units added during the
war, because the old Elant had been discarded as inefficient?

Mr. Herixe. I think that is s fairly accurate statement. -

Mr. MansoN. Then, the percentage in use of 70 per cent that yon
referved to, if is appiied to the two plants, or to the entire plant,
would apply to the operating plant, would it not§ What I mean by
that is the new power house, with ‘its two 5,000-kilowatt units
and the 10,000-kilowatt unit.

Mr. Herineg, 1 presume it would, yes. )

Mr. MansoN. In this report of Mr. Swaren’s, he states on page 11
that the peak load estimated to be developed by the 3d of March,
1924 is 9,500-kilowatt. . Lo
~ The CHAIRMAN, Are you. asking the witness that question?

: Mr, MangoN, Yes; I call your attention to this statement. Do

.

you know anything about that?
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Mr. Herine, No, sir; I do not. : U
: M?r. ‘Manson. Have you a copy of Mr. Swarén’s report before
you e
Mr. Herivo. Yes, sir. - i S A
Mr. MansonN. Do you find that statement in the report on page 11¢

- The Cuamman, That has all been read. ' - N C
- Mr. Manson., Yes. What I want to ask him is whether or not
that fact was disputed at:the conference. ... ~ . . :

Mr. Hemig. d: have no recollection that it was, but I have no

recollection on the point oné way or the other. : L

_ Mr., Manson. Are you familiar with the manner in which amer-
tization ‘was spread in this case between the years 1918 and 1919%

M. Hering, To a certain extent; yessir. - - . .

Mr. Mawnson. Will you state the basis upon which it was spread?

. The CrammaN, I would like to ask whether that question indi-
cates that there was an advantage to the taxpayer, or a disadvantage
to the taxpayer, dependent upon which yeer it was spread ont

Mr, Manson, Yes. - g R

Mr. Hzerine. I do not recall how far it was spread, but I think it
was spread only to December 31, 1918, which was fixed as the end
of the amortization period, I think, but there were 1919 costs
allowed, on which the amortization was allowed in 1919, and that
amount, of course, was deducted in the year 1919. ‘
. Mr.-Maxgon, Is it not a fact that amortization was spread on the
basis of commitments entered into instead of on the basis of actual
expenditures? ' o o

r. Hering, The amortization was spread according to the way

it was allowed in the engineer’s report. . It was allowed in thut
report according to the way it was claimed, but subject to the ¢heck .
‘of the costs by the auditor or the field agent assigned to investigate
it. . J-do not think that the actual costs were the basis on which the
allowance was made, nor the basis on which it was spread, but was
spread, as I say, on the basis on which it was allowed, and’ that did
include commitments. . S

Mr. Manson. It appears that the actual expenditures up to Jean-
uary 1, 1919, were $218,853.27, while the amortization allowed as
against that period was $333,200.95. That shows on its face that
more amortization was allowed for 1918 than the total expenditures
amounted to, does it not? : Lo g
.- Mr. Hering, Yes; that allowance was made by the engineer, .as
I say, subject to verification of costs by the auditors, and the au-
ditors apparently did not fully verify the costs, and an error, I
think, ‘arose as a result. A

-'The CrArMAN. At that point I would like to put into the record
my understanding that the allowance of amortization on commit-
‘ments was not allowed undér the law. . - .. . ‘

Mr. Hering. It was not intended to be allowed, X think. -
Mr. Manson. It was directly contrary to the regulations, was it
notd - o - SRR Lol
Mr. Hesing, It was never the practice and never-the intention to
allow it on commitments alone, "I think I should explain a little §
more fully what we understand by “commitments.” That is, the |
‘tax ayer'eﬁad made a cont or had, perhaps, ordered articles to
be delivered, and at the close of 1918 the contracts had not been fully
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,Pqi):gogmed,‘or the articles.had not been actually delivered, so that
iability to pay for them had not yet fully accrued. =~ " - * =
~ The Crammay, In other words, is that what we are to ufiderstand
iyou mean by commitments? "~ - 7 o0 T
‘Mr? Hma.." ) »‘ -4 L ‘ "I : :1.v,,: T
Mr. Manson. The regulations.are very specific ds to how amorti-
.zation is to ,bp‘:&pxqa,d in case a plant is not completed so ag to. pro-
.duce anything during the war period, are they not¢ - =
Mr. Hering, Yes, sirn. =~ ST e
. Mr. MansoN. And those regulations provide that the amiortiza-
tion allowance is to be spread in proportion to the expenditures?
. Mr. Hering. Yes, gir. =~ 0 0o T T
. M. MAN%%N, They are made on the property that is amortized,

are they no T L
Mr.fylmma._v es, mir.. L L
.. Mr, MaxsoN. Now, can you sfate what the difference in'thé taxes
.would amount to by reason of this spreading of amortization in the
manner in which it was spread in this cdse, and spreading it as the
reﬁatnons required -~ . j
+ . Mr,. Herine. Well, if we assume that the same rate of amortiza-
tion_applied as was finally allowed, I made 4 rough caleulation.
As T recall it, it was something in the neighborhood of $122,000
difference in taxes, computing amortization onthe actual’expendi-
tures as admitted by the taxpayer, in licu of expenditures and com-
_mitments 8s made in the engineer’s report. =~ - i oo
The CuamrMAN. Cin you account for the fact that the auditors
evidently. did. not discover the difference between the engineer’s
report and the'general practice of the bureau, ‘and in one instance
" allow only on'éxpenditurés' and in' this particular instance allow on
commitments and expehditures’ combined? ~ - - - ¢
_Mr. HeriNeg, Well, to a certain extent, I can. In the first place
.the set-up of the tax'ﬁayel"s ‘claim was very unusual; I donot vecall
any, other cage in which a taxpayer actually claimed amortization
in 1918 on contracts merely entered into in that year. It was unusual
.and I presume, that is one reason why:the auditors did not discover
it..: Another reason is that the taxpayer did actually make a journal
entry in his books, setting up the amount’ of thege contractual obli-
gations ;in 1918, That means that unless an auditor went through
and analyzed these journal entries he wonld not .h%Vé discovered
from. an examination of the balance sheet or genéral ledgers, that
these commitments had been included in with the expenditures.
The CuamuMAaN. I would like to ask you if it is your opinion now
that the taxpayer ought to pay this $122,0004 A
Mr. HeriNg. No; under the law I’ do not think he can be forced
to. Kay it. I think that there night be a moral obligation there, but
I think it is legally barred. T SRR
. The Cramryay. Why do you think it is legally barred? =@ i
. Mr, Hering.. Well, t] e‘tiixp,)felr ‘has not been guilty of techsical
fraud, and the time in which an assessmént can be méade has.élapsed; -
so I see. no way of legally reopening the case and assessing a tax.»
../ The CrammaN, You do not.consider it frand to meké a journal
entry and cover the anticipated payments of expenditures'on the
. cost of the plant, when it was not intended under the Jaw, or’cer-

oo
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tainly was not inténded under the regulations of the buredu, to allow
‘amortization on unexpended amounts$ = ¢

Mr. Hering. Not when the 'taxlpayers distloséd that journal entry.
If he had covered it up, I would say it Wwas fithitd, bat he stated
that journal entry in his return, and also in his #Wrhortization claim;
so the bureau was in ossess‘i%n ‘of the facts. =~

The CrarMAN.: And theref 6 this loss which has evidently béen
sustained by the taxpayer was Yo fault of the’ Government, but
wli(ilrly the ;faulg °1tiiﬂif bureau? i ey AR

fr. Hemiyo, think so; yes, 8ir, . =~ © '

Mr. Mansown, That is adl, = © R

- M, '|HAR'§’8_I.3W£"MI'. He;:in%,- when did you first discoveér that ‘this
cuse was closed in a4 way that wa$ not'in agteenient with your ideas?

Mr. Hering, I think it was first called to my attehtion by, 'the
inyestigator, Mr. Parker, for the Senate Committee, '

Mr. Harrson. Did you know ;}}5% Basis on’which 'the ‘casd was
olo;s;gd i?n your amortization sectio j‘l@l’) you'were nssistant of that
section . . ‘ ‘
~ Mr. Herine,. I do not, think it was ever closed thete. © =~ -

Mr, HarrsoN. Your section did agree on this 62.6 percentage of
value in use-of the plants, did itmot¥™ =~ =
- Mr. HeriNg, Oh, yes. S ,
~ Mr. HagrsoN, As'1 understand you, you ‘were hot in the confer-
ence which ﬁnal&mttled thatt = = "~ '

o;ltdsn. Hzring. Well, that percentage has nothing to do with these

Mr,. HarrsoN. No; I am referring now to the percentage ques-
tion and not to this spread of amortization allowance. '

; Mr. HrriNe. I do not recall that T was at any such final con- .
erepoe. . . . . L S
. Mr, Harrson. Well, do Kou waut the committes to understand that
you disagree also with that percentage allowarice that was given
the company, as well as this error that you say has'been made in the
- spread of the amortization allowance? ‘

Mr. Heming. I think there is sufficient probability of error in it
that 'if the case should be reopened, I would recommend that it be
further considered. . : o '

Mr. HarrsoN. When did you make up your mind on the error
that was made in the allowance of the percentage?

Mr. Herinag, Well, I have not ﬁnall{ made up my mind that there
ig‘.lamrror in that. I say I merely think it should be further ¢on-
8146 . ' , ’

- Mr. Harrson. Well, did you think that at the time the case was
closed out in the section of which you were assistant chief? -

Mr. Hnenmc. By “closed out” do you mean when the report was.

repared ? - : : \ ’ '
P . HarrsoN. I mean when the case moved out of your section to
.such other section as had to consider the case when' your section was.
through -with it, and final action was tekén by your chieff
. Mr, f[;smuxo, Well, I never made it a rule to_question what my
g}]:iet tgl . If he thought it was right, I did not have anything fur-
er “y ot ,'.;4““ o :‘.' . . -v “ . “‘ .,. S
Mr. Hanrson, T know, but if 'a_case was clearly wrong, in your
judgment, woulG ;ou hesitate to call it to his attention? '

g

t
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Mr. Herine. I had alveady made my conference report in that
case and said what my opinion was, I did not feel thit I could be
of any further assistance to him in the matter. If he did not agree
with me, I did not object—I figured that that was an engmeermg

uestion, and it was not my function to decide bn thut point, an

never attempted to. L

Mr. Harrson. I ¢an recognize that, as an auditor, you would not
interpose your judgment in conflict with engineers on an engineering
subject, but you have volunteered your opinion ‘as an auditor on this
engineering question, and you think it 1s wrong, apparently, fiom
your testimony here, and I would like to know, if you did .think it
was wrong, #nd thought it was wrong at the time 1t was passed on
there, why did 1¥o‘u not say soxp’ethi?& to somebody about it? '

Mr. Davis. His answer to that, Mr. Hartson, 15 that he does,say
it in the conference report there, - A

Mr. Harrson. Exactly, but at the time he made the report he did
not know that that would be accepted. , oL

Senator ERrNsT. Let us have the witness’s answer, gentléemen.

Mr. Hatrson. Some subsequent action was takén after Mr, Hering
put in the report on it, and, as I understand it, Mr. Hering is. now
protesting about that action, and thére is nothing in the report
vir‘herebﬁ' he called anybody’s attention to it at ‘the time it went
through. ‘ :

Thog CuamyaN. I would like 'to know at this point when it left
this unit to which you are making reference in your question to the
witness?

Mr. Harrson. I think it it sufficiently accurate to put it at the
date of the final “R’IP""V"I of that engineer’s réeport.

The Cuamrman. Then, you think it left this section about Novem-
ber 18, 1922% " E

Myr. Harrson. I believe so; yes. ' .

The Crammmax. You asked the witness, as I understood it, if he
made any protest or made any report indicating his disopproval at
.or sbout that time? ' , \

Mr. HarrsoN. That is correct.

" The Crairamax, Can the witness answer the question?

M. Hexing, T did-not make any further report than my con-
ference report. ' ,

Mr. HarrsoN. Now, about the other matter, the question of the
spread of the amortization allowance. That is an accounting prob-
lem, is it not, an accounting question? '

Mr. HeriNa., That has been considered an accounting question.

Mr. HarrsoN. And you are an accountant ? .

Mr. Hering, Yes, sir. ' :

Mr. HarrsoN. And you were assistant chief of that section at
that time? o

Mr. Herine. Yes, sir,

. Mr. Harrson. Did you disagree with the spread that was made
in the amortization allowance in your section at that time?

- Mr. Herine. The point as to the cost was left open, and I did. not

rule on that. = : : o
Mr. Hartson. Well, it was léft open in what way, Mr. Hering? .

«
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;, Mr. Hemine. T thought the costs would be verified by. the field

auditor who ,mvesg{);at‘ed‘the case: oC LU

- Liié",‘d;gl‘glgisgg.”' -you know whether they were or were not

yermwed® . .. o L

¥ Mr. Hegrino. So ftapns I'know, they were not, I only know what
rds : B

‘appears on the records ji the case. R
.. Ar. Hagrgon. Would you say that they werémot? ..
r, Hexing. I could not find any evidence that they were.’

... Mr. Hagrson. Then, in the absence of evidence that they were
‘ot verified, ‘the assumption must ,be that they wer>; is.not that

mﬁ?ﬁt? . T "'35 e, . L ., . B
. M, ~%unmo. No; I would hardly like to agree to that. =~ .
Mr. HarrsoN, s there gvidence in that file, so far as you know,
that they were never verified in thelgbl | I I
Mr. Henine, Yes; I think there is, o S
. ,M},l;.? Harrson. That they . were never checked by the revenue
agen T '
Mr. Hepine. Yes, sir. . . S
., , Mr, Harrson, It is clear, is it not, that they were sent out to be
checked by the revenue agent? L
-, Mr. Herina, It is clear that the case was sent out.to be investi-

.gated in the field; yes, sir.” ' . s ~
Mr. Hantsox, Is it not also evident from the files that the.revenue
.agent was sgqciﬁcally instructed in that memorandum transmitting
_the case to the field to make these checks against costs? = .=
Mr. Herine. I do not recall. That may be true, but I am not
sure, , e , o i
_ The Cuamman. In view of the question asked by the solicitor, |
- I would like to ask if a review was had or an audit was made, would .
it not be of record in the bureaw¢ -~~~ -~ =~ T T
Mr. HeriNg. Certainly; the revenue agent's report is on file in
.the bureau. : S o
.. Mr. Harrsox. It was sent out to the field for investigation by the
‘revenue agent, gnd the files do indicate, beyond any questicn, that
the revenue agent reported after an investigaiion in the. fieid. I
think the revenue agent’s report does not specifically state that he
.checked these items of cost. "I think that is the state of his report,
but it did go to the field on othér items also. ' Of course, there ‘were |
,many other disputed items which required investigation besides this
.amortization allowance, and it was all checked in the field. =
The Caamaan. What I wanted to get clear was that you seem to
indicate that if the records show nothing the assumption should be

.

that it was done; is that correct? "7, 0T T

Mr. HarrsoN. Well, I think, in the absence of a showing that
.there was no check made, it must be assumed that there was a check
‘made, because he was instructed to make a check, and I think our
recg:ds here will bear out his definite instructions to check those |
"' The Cuamymay. Can you lay ‘your hands on those records?.

Mr. Harrsoy. Yes; I think Mr. Tandrow has them. = =

Mr. Minson. Mr. Hartson, do you wish to lay the inferenca that
he did check those costs, and he found that amortization wag spread
in accordance with costs? * @ ¢ o T
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¢ Mr. Harrson. I find, Mr.: Chairman, that the' engineer’s report,
-dated November 18, 1022; which  went with the case; transmitted to
the field for;investigatiog, catried this notation: "« . - -
All costs and contractual amortization are subject to chéck by the auditor
-or revenue agent pgalgued: to the fleld fuvestigation of this case, L :

" That becaine, of co'irse, a patt of the instructiohs to the revenie
‘agent, becaiise that was one of the purposes of sending the case out
to the field for invéstigation. " e _

_The Chamyan, May T ask you right there why you used the ex-
pression ¢ contractual 'amortizations, when contractual ‘commit-
‘ments were not permitted to be amortized? .

. Mr. HarrsoNn. Why this memorandum used that? =~ ..

The Cpamman, Yes, " ' ' . T

Mr. HarrsoN. Because I believe, Senator, that good  accounting
" practice recognizes the accrual of certain items, and I believe that
there was in this case a practice, a consistent practice on the part
of ‘this company to have accrued on its books, not. for purposes of
amortization but because of a consistent policy of accountin which
they were following, certain obligations which' they had bound
themselves to carry through, and it set them ip on the books in 1918,
‘although thié actual paiyment may not have been mpade until the fol-
lowing year. . You will recognize that all through the enforcement
.of the income tax laws, the right to accrue items and charge on the
‘books ‘certain ‘expenditurés’ that you have not made, but that you
are obligated to pay—— . - '

The Crammman. I justify the book entry but do you justify the
allowance by the Government in view of the regulations? "

Mr. HarrsoN. I do not know. I think there is authority for doing
it. ‘Whether it is the best ‘practice or not, I do not know. =

The CrairmaN. Well, it was not done uniformly, was it? '

" Mr. Harmon. It was not ‘done umiformly, but I think there is
precedent for having done it the way ‘it was done here. This was
not an isolated case and an irregularity which occurred which had
never occurred before, because of the method by whichi the taxpayer
-in this case treated these items. * -~ ¢ C
" The CHAIRMAN. Now, you are getting at something which interests
me very much: If & corporation has a good auditing system and a
shrewd lot of accountants, it muy set up a system of charging itself
or journalizing commitments, and getting credit in amortization,
“whereas a corporation which did not set'up these cominitments would
-not get credit for amortization? = - - ‘ S
- Mr. HartsoN. I think that the Pmtice that was followed would
have had a more favorable result in one case than in another;
‘but 1 do feel that you cannot charge thi: company with having-
‘consciously gone ahead and entered those items in the manner that
they did, having' amortization in mind, because this o¢curred in
1918, and we did not have any law authorizing amortization at all
until tlie fall of 1918. - This was a consistent policy of the company.
- The Cmamman. I want to’ point out right here that we are not
“investigating the 'Berwin-White Coal Mining Co. We are
investigating the burean to see how uniform it is in its practices,

- -and from this particular exhibit it is shown that it has not been

uniform in-its practice, because, in one case it allows depreciation
on commitments, and in other cases it does rot. :

. e
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- Mr, HarrsoN. I do not claim, of course, to be an accountant, and
have no real knowledge of accountancy at all, but I ize the
regulations, and the forve of them, as Mr. Manson has read them into
the record here. On the other hand, I believe that the accountants.
in the bureau, who are constantly dealing with these questions,

‘recognize that this spread of amortization in this case was not

,qupg—;?‘)u_st not wrong, There has not been an entirely consistent
policy about it, but it can not be said that this was an irrégnlar
closing here, so far as the_slpread of amortization ‘was concernad.

Mr. Mangon. These regulations are supposed to apply to all tax-
pagers uniformly, are they not? = '~ :

ir, Hamsox..éh, yes. . L .

Mr. MansoN. -‘And the regulation as to how ‘amortization shall
be spread in a case where the facilities are not completed within the
war period is yer.§ specific, is it not? . .
" Mr. Harreon, Yes, sir. = '

Mr. MansoN. There are no exceptions to it noted in the regula-
‘tions, are there? o .

‘Mpr. HarrsoN, No; there are none. _ ‘
. Mr. Manso~. Has there ever been any official ruling?
" Mr, HarrsoN. Just read again, Mr. Manson, what you have par-

~ ticular reference to.

it

Mr. Manson, What T have particular reference to is, the last part.
of article 185, which T read into the record yesterday, and which T
will now read again: ‘ ' ‘

In cases where the property, was not completed in t'me for use in the pro-
duction of articles contributing to the prosecution of the war, based on the
expenditures made on account of which smortization is allowed.

In other words, to go back here to the beginning, “Amortization -
allowance shall be apportioned”—that should precede what I have
Just read. :Now, there has never been-any official ruling in any way
.modifying this regulation, has there? . .

. Mr. HarrsoN. No; I do not see that it is essential to modify that
to recognize the thing that was done here.

Mr. Manson. Yes; but other taxpayers similarly situated would
have no means of knowing, that exception might be made to this
rule, so that the{ could spread their amortization on the basis of
commitments rather than on the basis of expenditures, in the ab-
sence of some modification in this regulation, would they? :

. Mr. Harrson. No; they would not. On the other hand, if other
taxpayers had followed the same system that this taxpayer did,
' {;)hey would be dealt with in the same way that this one was in the

ureau, o o :

Mr. Manson. Now, if this regulation had been modified, do you
not think that this might influence taxpayers to make their claims
upon another basis, if it ' was to their advantage to doso? -

- Mr. HartsoN. They wonld be required then to go back and change
something that they had already. done, because, as was pointed out
‘here ¢ moment: ago, these entries were made in 1918, and there was
no h;;? fgnhorizing_ any allowance of amortization until late in the
year1918. . .. L L

. Mr. .Manson. Then, as solicitor for the bureeu, do you take the
position that a man’s rights or a corporation’s rights under this law
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«depend upon his bookkeeping' methods rather than upon what he
actually spent and the time he spent at it, in order to produce artieles
which would contribute to the prosecution of the war? R
Myr. Hagrson. Mr. Manson, the law itself recognizes the right of a
taxpayer to keep his books in any way that clearly reflects the income,
and if that- policy adopted is consistently followed, then, though
it has a very favorable result to him as distinguished from other
:taximyers,it is reoognizedalxthe burean. -~ - - .
Mr. Manson. I want to ask Mr. Hering another question. oo
‘The CHaRMAN, Just a minute, as I am interested in this. Wherein
(oes the law recognize that the taxpayer may be more or less favor-
ably dealt with, dependent on the cendition that he keeps his.
books in? - ' : : : ‘

. Mr. Hartson. 1 have not the section in mind, Senator, but it may-
readily be pointed out here, and I can cite an example which no doubt
the Senator would be interested in. - N -

There are two methods of keeping books, as recognized by the
statute itself ; namely, the accrual system of keeping books, and what
is known as the cash receipts and disbursements method. The. ordi:
nary individual receives income when the cash is paid te him or
mperty is received by him, and he keeps no books, or if he keeps

ks on the basis of cash receipts and disbursements, income is
<harged him in that year. On the other hands, most corporations
keep their books, as the Senator knows, on an accrual basis. Even
though they get no cash income or receive no property, they charge
themselves on their books with income which has not been received, but
which has been, in a sense, constructively received, and as aguinst that
income not received, they make' deductions of actual expenditures
that were made during the. year. There are cases when there are no
expenditures made, but they accrue an expenditure, or there is a-
commitment or a contract which they obligate themselves to pay,
#nd they charge it on their books in this accrual system. . - :

That has a very favorable result to the taxpayer, who is farsighted
enough, if he is an individual, to keep his books on an accrual sys-
tem. If he has, for instance, a long term contract, and starts to-
accrue income from that contract over a period of years,: he then
spreads the amount, which is not going to be paid to him until the
contiact is completed, over the years of the life of the contract.

If, on the other hand, he has the cash receipts and disbursements
basis, and he gets income all in one year although he may have to
work for two years, he has to pay the income tax on that one year,
and it costs him money. The law recognizes that, yet he was far-’
sighted enough in the one instance to protect himself against it.

he CHARMAN. I do not know whether he was or not.® -

Mr. HarrsoNn. It works out that way. \ Lo :

" The CrAairMAN. It may not work out that way. - For instance, I
accrue this year an income which I do not actuaily redeive, and 1
pay an income tax on it of 50 per cent, and I reduce my tax by 25
per cent. 1 would have been better off if T had kept it on a cash
receipts and disbursements basis, would T not? o

Mr. Harrson. Yes; and of course this could be siid there. that
the method which is followed by the taxpayer must be-consistently
followed. It can not be used one year one way and another year
another way. ~ :
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-'The .CHAmRMAN. But the testimony: in the.previous. hearing'
showed that the famous accountants; Krnst & Ernst, took the books -
of a corporation and rewrote them completely over a period of many-
years, for the very purpose of securing. for thiéir clients the benefits
that you have pointed out here. -As a matter of fact, if that is done,"
the bureau does not Imow whether they have consistently follow
that system or not, The books that they produce to the bureau, of
course, show that they have consistently: followed it, because .tiley
have written up an entirely new set. of books. : - s

. My. Hartson. Of course, Senator, I should ssy in the instance that
mention has been made of here that they did follow consistently a
given policy, because they went back and carried it out over a period
of years, and the result of that is that in some years it hurts them
and in some years it helps them. But the policy is a consistent one.
Even if they go back and change, if they cover a sufficient number
of years, the true effect of that system of keeping books is reflected -
in income, and is shown in the tax. - . . : '

. Senator JonEs of New Mexico. Do ;you want us to understand
that the bureau recognizes as proper the instances just referred to
by Senator Couzens? - . « . ... . ' : o .
- Mr. Hanrson, Well, I 'do ndt speak for the department when I

make any.comment on the instance that Senator Couzens: refers to.
- . .Senator Jonus of New Mexico. What is the practice in the depart--
ment rggardmg such a thing as that? - .. ' .

“Mr. HarrsoN., There are some instances, Senator, where the de-
partment recognizes the right of the.taxpayer to go back and file
an amended. return, and- cliange the manner in which an item has
been. carvied. on; its books. - There:are'other instances where that is
specifically. prohibited.. For instance, we say. in regard to deprecia- .
tion of a patent,-that unless there has been a practice followed of-
depreciation.on the March 1 value of a patent; we will not let them .
go back and take advantage of that, if they did not take advantage
of it during the years that were involved. I have in mind & num-
ber .of examples that might be mentioned here as to the different
changes in books that might be made. . They are not made fraudu-:
!entlgg -They aré made with the full knowledge of the bureau when
itisdone. - .. ... S Lo

Senator JonNes of New Mexico. Now, it is just, that, that I want
to get at.. With that full knowledge of what the taxpayer is per-
mitted: to_do, how- far: is.he permitted :to_go. back and rewrite his
:’)opksc and  distribute: receipts . and  depletion, and all that.sort of

r. HartsoN. I do not know how. far that practice has been cax-
ried. Personally; I can not see that.there is. any very.great harm
done if they go back over a sufficient number of years to have the
real effect of it:borne out. :If for one year you followed one system
and. for another year another system, that certainly would not truly
reflect the income, and you would have an inconsistency there. .

. The, Camryan; 1 would like to agk if you think this amortiza-
tion is analogous with continuing the income. and corporation tax;
ig it not a. fhct that this amortization has a definite ending? . : . ..

Mr, Harrsox. Ohyyes. .. .. . & . o0 0
.o TN B R e T
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The CHAIRMAN. 'Therefore, much greater advantage can b gaitied
from following the system, when they claim it ggﬁm to an end,
as you have specified, than the system where the man’s books show
that he takes a chance on Whether it goes up or down. Ih other
words, in this case they knew that amortization came to an end, and
therefore they could take advantage, with that specific kndwlédge
ir mind, of fixing their books so as tozﬁet the adyunvage that this
taxpayer got; but'I do not believe that that is comparable with'the
cases that you have recited, based -on ihcome taxes, where the tax-
payer may elect to use the cash receipts and disbursements system,
or whether it uses the accrual system.’. X do not ‘think they shoul
be 'discussed in the same sentence. =~ o : ‘

‘Mr, HarrsoN. T do not want the Senator to get the idea that in
this case these people consciously followed this method of keeping
their books with the idea of gaining some advantage on amortiza-
tion. , T
The CrmamMaN. As I said béfore, the taxpayer is not under.
investigation.” We do' not charge thdt. I'do say that the depart-
ment, if this is & typical case, has followed a very inconsistent
policy of allowing t.he'tgzgstgqer to select his own system, and thereby
take advantage, as they did in' this case, of over $100,000, and in
another case, wheré' the taxpayei wis not so shrewd, to be required
to pay it. R o

Mr? HarrsoN. Wounld not the Senator resent the Goverhment’s
coming in and telling the Senator how to keep his books apd the
methods by which he should keep his books? The law does not do it.

The CaamaN. Certainly not. . I'do not say that you should tell
him how to kéep his books.' That is not a materjal factor in the
cgse. 'The point is that it was your duty to collect the tax. "

"Mr., Harrson. That is right. S

The CrAIRMAN. On a certain basis, regardless of how he kept his
books, zz:d your auditor himself points out that he beélieves, as I
think Wy fair-minded man should believe, that the taxpayer should
not get the advantage of this accrual basis because he happened to
« keep his books that way. . His keeping of his books'is riot recognized
by the law on the question of amortization.” It is recognized by the
law in connectipn with the income tax, but that is not an’income-
tax case. ' It is an amortization case and hgs no relation to income..

My, H4rrson. Of course, I can not agrée with you that this is
not an income case.’’ That is just what dmtortization is.. Amortiza-
tion is an allowance against income and has no relation to any-

thii*lﬁ‘but income. , T O ‘
e CrAamrMAN. Yes; but it has no relation to the question. of

keeping books, as quoted by the solicitor, because, this is sat; for.a "

specific time, and, certainly neither the law nor ‘Congress intended
them'to, have the advantage in amortization as they have given them
in the question of keeﬁi_ng their books on continuing income returns.’
Mr. Maxgon., Myr. Hering, how long were yoil assistant chief of
the amortization séction? .~ - .o
Mr. Herine, I do not-recall. exactly, but I'think it ‘was about s’
Y, R Lo Y
y_,M::. Maxson. Were you assigtant chief up tg the time that that
_section was abolished?®™ = - T Tt L

Teeooad e ety
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: Mr. Herivg, T was at the time it was abolished; yes, sir.
" Mr. MansoN. And you had been for about a year before that?
"Mr. Heming. Yes, sir. . . P 5 . o
Mr. Maxsox. Do you know of any other cases where amortization
was, spread. on the basis of commitments, instead of on the basis of
expenditures? . o S
“Mr. Herine. No, siv; I donot. - L
Mr. MansoN, If there bad been any such case, which went through
that section during the year that you were assistant chief, and such
a spread had been made, would it have been considered an error?
" My, Herine. I think it would; yes, sir. o
Mr. Manson. In other words, such a spread of amortization as was
made in this case could not have gone through your section, except

as ﬁn error? . - .
r. Hemine. I think that is correct; yes, sir. , _

Mr. Manson. That is all. ,

Mr. Hagrson. Mr. Hering, I understand that you passed ¢his, or
it weng; out, of your section, with instructions for the revenue agent
to_check costs? Lo .

‘Mr. HeninG. Yes, sir. , ' L

“Mr. Manson. Did it ever come back to your section, so that some-
one in your section could determine whether the instructions had
been carried out by the revenue agent? ,

, Mr. Hemwe. It did mot. o

Mr, HarvsoN. Where did it go? L

Mr. Hgrine. The engineer’s report. went to the consplidated re-
turns audit division, and the case was audited in that division,
think, in the meantime, the amortization section was abolished.

Mr. Harrson. When did it first come to your, attention that this
method of spreading the amortization allowance had been followed -
in this casef ' - . S

Mr. Hemino. It was about a month ago, I guess, when it first
came to my attention. T o o

Mr. Harrson. How did it come fo your attention?

Mr. Herixg. Mr. Parker called it to my attention.

Mr. Harrson. He called it to your attention? o

Mr. Heging, Yes. - ‘ )

Mr. Harrson. And you were workiﬂi i;i)that section at that time;
I mean working in the section that Mr. Parker was workinﬁ in at
hat time. How did he call it to your attention and not call it to
someone else’s attention? o C ' ;

Mr. Hering. I do not know. ‘I was called in. He called me in
and asked me about it, possibly because my name was signed to some
of the papers. L o

.M. . soN. That probably accounts for it, = - R

My, Paexer. I can account for it. I am not an ayditor, ag I
stated before, and in going into thig work, naturally, as Mr. Hering
was hn%ply recomme) de(f as s man updeystanding the auditing

proposition, I called him in, not because his name happened to be on
the .cox}fexfence report, but because I thought he had the best knowl-
_edge of auditing as relating to amortization. '

v. Haprson. That isall. . ., . o .
'The CHammAN. Have you any other witness here? You were
going to put somebody else on, were you not? - ‘ ‘
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Mr. Harrson., Yes; we have Major De La Mater here and the
engineer who signed this second report which has been referred to.
he CHamrMaN. I think that, as long as the Senate will convene

in 15 minutes, we had better not put on another witness to day.

Mr. MansoN. I would like to inquire at this time of Mr. Hartson,
he having made the statement that this method of si)reading amorti-
zation was not exceptional in this instance, to supply the committee
at the next session with a list of the other corporations to which
amortization was allowed, and in whose cases it was spread upon
the commitment, rather than on the expenditures basis.

Mxr, Harwson. I will be glad to furnish that, if I am abel to do it.
Of course, my statements are largely predicated upon what the
auditors of the bureau tell me. I have no Personal knowledge of
the way these audits are adjusted, but I shall be glad to attempt to
furnish that information, Mr. Manson.

Mr. Manson. Well, if you can not furnish it, I would like to be
referred to somebody who can.

Mr, HartsoN. 1 should like to add this, Mr. Manson, if I may be
permited to do so——

Mr. Manson. Yes, surelf'.

Mr. Harrson. That if 1 am wrong in the statement, I shall be
glad to frankly state that my information has been incorrect.

Mr. MansoN. T would assume that; yes.

The Cuamnan. Then, we will adjourn here until to-morrow morn-
ing at 10 o’clock. Is that satisfactory to you, Senator?

%enator Jongs of New Mexico. Yes.

(Whereupon, at 11.45 o’clock a. m., the committee adjourned until
to-morrow, Wednesday, Dece'nber 3, 1924, at 10.o’clock a. m.)
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WEDNESDAY, DECEMBER 3, 1924

"UNITED STATES SENATE,
Serecr CoMMITTEE INVESTIGATING
THE, Inmmm ReveNue Boreau, - -

: . " Washington, D. C.

The committee met at 10 o’clock a. m.; puruant to ad]oumment
of yesterday:

resent: Senators Couzens’ (presxdmg), Watson, Jones, of New
‘Mexlco, and Ernst. -

Present also: Earl J. Da\ is, Esq » and L. C. Manson, Esq, of
<ounsel for the committee. .

Present on behalf of the Bureau of Internal Revenue: Mr. C. R.
Nash, assistant to the Commissioner of Internal Revenue; Mr.
NelSon T. Hartson, Solicitor Internal Revenue Bureau; Mr. S. M.
Greenidge, head engineering division; Intérnal Revenue. Bureu;
Mr. W. C. Tungate, chief consolidated audlt, Smtlon }I Mr. 'W S
"Tandrow, valuation engineer. :

The Cuairman. Proceed, Mr. Manson. - -

Mr. Manson. I would llke to ask whether there is in the hle a
letter dated April 7, 1922, from C. W. Parkhurst, consulting engi-
‘neer for:the’ Berwind-White Coal Mining Co. to the Commissioner
of Internal Revenue, spcifying the property whlch was abandoned
and the date of its abandonment ¢ :

"Mr. HartsoN. Mr. Reddish, will you try to ﬁnd that? SRV

(Mr -Reddish handed s paper to Mr. Hartson,) - co

Ms:, Harrson, Here is' the letter that you refer to, Mr, Manson

* Mr, Manson. During ‘the proceedings yesterday Senator. Couzens
asked when the old power plants were abandoned, and M. Hart-
son also stated that he' did not accept counsel’s statement that the
irropertv has been  abandoned. In order to clear up that: guestion

would like to read:a portion of a letter on ‘the letter-head of
the Berwind-White Codl Mining Co., Electrical ‘Departmérit, Com-
‘mercial Trust Building, Phlladelphw, dated April 7, 1923, si ~
by C. 'W. Parkhurst, consulting ‘electrical engineer, and addressed
‘to the Commissioner of Intérnal Revenue, Washington, D. C., at-
tention, Chief of Amortization Section. I will read a5 much of
, this letter as refers to that question.
let%;ler Harrson. Mr. Maneon, I thmk you had better read the who]e

r.
_ The OHAIRMAN Read it all

L9
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Mr. MansoN (reading):

Gentlemen, at a conference held March 27 with your Messrs. Woolson and
Moore, regarding our amended claim of amortization of war facilities, we are
asked to furnish additional information, which we are enclosing herewith,

The tabulation covering power generated at our various Windber power
stationy covers the years 1913 Jx)zl. inclusive; hy ont .

The numbéred mines are’ from No. 30° to 'No. lnclush'b "Phése are
mines we are operating otlrSelves and Which furnlsh "the bulkk of our Wind-

ber coal tonnage .
The * coal producers,” to whom the current is listed as having been sold,

are operators, other than ourselves, on our own coal property. A large
proportion of thelr production was sold by us, apd wh n this power station
was being built, all of our own c¢oal as well' as al ing mined by these
other coal producers who depended upon us for ]m\\'@l‘ was being used for
war purposes and public utilities, .- Curreht sold to others includes chiefly
current for lighting the tawn of Windber, and might be considered eurrent
used as an auxiliary to the mine qperation 3

The eleciric generating apparatus in thé power stations which were aban-
doned late in 1921 affer the installation of the 10,000-kilowatt spm’o turhine
‘In the new No. 34 auxiliavy power station was,as follows:

No. 85 power station: Two 1,000-kilowatt turbines, which “ew installed
in 1908, and one 3,500-kilJowatt turbine, which was installed in 1913. mak-
Ing a’total enpacity of 5,500 kilowateta. The hollers in'this station consist
_of elght 250-horsepower and four 591-horsepm\er, maklng. a totul Imller'
-capgeity In.this station of 4364 horsepgwer.. (!

No. 38 power station: Two 400-kilowatt engine generatm- units, whlolu were
installed. in 1908, and one 1,000-kilowatt turblpo. fnsttlled v 1911, making:
a total of 1,800-Kilowatt capacity. Phe 'boilérs in this station consist of
nlx ‘horsepower; making a totu) holler eapacity of 1,500 horsepower,

‘Ne. 40 power station: Two 350-kilowatt eugine genervator sets, lnstalled ln
1906. and ong. 1,000:kilowatt turbine, iustalled in 1911, making a total capacity
‘of 1,700 kilowatts, 'The boilers in this station consist of elght 300 horsepiower,

making & total boller capacity of 2,400 horsepower., * - -
You will note that the total capacltv of thewse' three absridoned statlnns is

therefore 9,000 kilowatts and the beilerr capacity $,264 horsepower.. ;

Tf you desire any more information, please advise me, ,

If there is still any question as to whether or not. the old power
plants were abandoned and as to when they werd abandoned, I would
like to read into the record portions. of the brief filed by Ernst &
Ernst, representing this taxpayer. I do not care to encumber thls:
record with cumulative evidence on this point. . -

The Crammay. T would like to ask My, Hartson if he thmlns 1t is
necessary to go into that, whether he still desires the. committee to
understa.nd that the plant was not abandoned, as counsel ¢ontends?

- Mr. Hanrson. I think it is unnecessary- to go further into that
point,:Scnator, for this reason, that it’ has. been cleared up that the
new. plant became operative late in 1921.

- Mr. MansoN. 'Which plant are you mferl’mg to, Mr. Hartson?

. Mr. HazrsoN, The third 'plant, the ane that really has no ertn-
nencv here as to any points that are under discussion now at all, and
/it has no relation to the amount of amortization that should be
allowed on the second plant, comstruction of which was started in
1918. This letter clearsup the testimony of Mr. Parker on yesterday,
when the questmn arose as to the. date when. tbo third unit went into
SB!"V!CO. B 4 \ Caad !

Mr, l’nrker answerod the chalrman as follows

¥rom the records I conld not give you the'éxact idaté. ¥nderstand, I hnd to

go entirely from the papers. I looked for that because I wanted to get the
exact date, and when we found the date, I think it was the latter part of 1920.
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It was very late in the summer of 1020, ay near as I can get any definite dates.
If anybody could give v & bettor date, I wish they would state it. ‘ .
This letter, of course, states the fact to be, that late in 1921 the
third unit went into service. = : : o
. Senator Ernsr. I would like to see that Ernst & Ernst letter. I
do not care about having it vead. : Lo
Mr. Manson. It is the Ernst & Ernst brief. : : .
Senator Erxsr. In what pait of the brief is that statement that
you refer tof - S . S -
Mr. ManNsox. On I_{mge 3 .
Senator Ernst. Have you it there? ‘
hMr. Maxson. No; 1 have not the brief. It is in.the files some-
where. . : , K
Senator Exnst, Never mind. Just go on. .
- Mr. Maxsox. I would like to ask that Mr. De La Mater be sworn.
Mr. Harrson. Mr. Chairman, before Mr. De La Mater takes the
stand, I would like to request to be heard a little further on this
very interesting point which was being discussed at the close of
yesterday’s session, namely, the point that arose in connection with
the spread of amortization and the position taken by counsel for the
committee, with which I disagree. o Co
The Cranamman, All righ:’ﬂmoceed. : _
Mr, MansoN. Yes; that will keep that matter all together. - .. -
Mr. HarrsoN. Mr. Manson read yesterday from article 185 of
lations 62, the material portion of which is under subsection (),
which reads as follows: ‘ -
* & * In cnses where the property was not completed in time for use in
the production of articles contr.butory to the prosecution of the war on the
basis of the expenditures made on account of which amortization Is allowed. .
- Now, it has been shown in this case, I believe, that a spread of
amortization was made over the years 1918 and 1919, and there was,
in a sense, allocated to 1018 certain liabilities which were not actually
peid in that year. - The cash had not been delivered to the other
party to the transaction. . : Co
- Mr. MansoN. Right at that point permit me to interrupt you, if
you pleage, Mr. Hartson. - =~ - '
" Is it not a fact that these commitments had not even matured to
the point where they were liabilities? In other words, what ap-
peared on the books was not -a liability for property delivered but
unpaid for, but the contract commitment for the purchase of mate-
rials and equipment to be-delivered in the future? -
- 'Mr, HarrsoN. In answer to that question I wish to say, Mr. Man-
son, that there were obligations to purchase. The files definitely
show that the War Industries Board, then functioning, had issued .
priority orders for the delivery of something in excess of $300,000
worth of this"prbperty dwring the year 1918, Now, whether the
property was, in fact, delivered before Januery 1, 1919, I am not

able to inform the committee; but there were these two priority
orders issued by the War Industries Board, authorizing the delivery .
of something in excess of $300,000 for the year 1918, which is very
little less'than the total amount that was allocated for that year, on
which amortization was claimed. - : S S
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I'think it was perfectly proper for the bureau to assume in the
face of that showing that the company was obligated to pay on the
basis of that contract which was entered into by the company in the
vear 1918, and that then became the cost to the taxpayer. The very
purpose -of amortization was to relieve, oriwss intended to reliove,
excessive costs, war costs, and permit them to be charged against
war income. That was the idea of it, and when the money was paid
onthese centracts is really immaterisl. T

The CramrMaN, At this point, let me say that I am not disagree-
ing with that policy, but 1 am asking if that was according to the
rules of the bureau? IR NP SR :

'Myr. Harrson. I believe it was, Mr. Chairman.- - - ° .

The Cuarman., Will you point out just where the rules applied
to that case? G

- Mr. HarrsoN. I have just read from article 185 of Regulations.
62,!in’ which: the expression is used, “on. the basis of expenditures.
made’ on ‘account of which amortization is allowed.” ‘The ¢rux of
this question is, what is included in the term “ expenditures,” and I
am prepared to show that the:legal and accounting definition of
“ oxpenditures” is not limited to the delivery of the cash; that it may.
be an incurred expense, an accruable expensé, an expense which the
individual has become obligated to: pay, rather than the. consum-
mated thing; of the actual transfer of the cash. T

- Mr. MaxgoN. Pardon me for interrupting you again, Mr. Hart-
son, but it was testified by the assistant chief of the amortization
section, that is, the man who was assistant chief of that settion until
it was abolished,.that he did not know of any other case in which
amortization was spread upon the basis that you are now justifying,.
but that in all cases of which he had any knowledge it was spread.
on the basis of the expenditures actually made as distinguished from’
commitments entered into or liabilities incurred.. . .. . .. .

- Senator Eryst. Mr. Manson, if that is true,-that does not change
the merits of the question. I am anxious to be informed now along:
the line that he is 1scu§smf. . L e

Mr. MansoxN, The point I have in mind, if the Senator will pardon
me, is this, that, as Mrg Hartson stated yesterday, we have a very

ﬁpite regulation which applies to all taxpayers, and the fact that
I.wish to bring out is that, regardless of the merit of the question,
this taxpayer was treated in a manner different from any other
taxgayer having a similar claim to his advantage to about $122,000.

Mr. HarrsoN. If Mr. Manson will recall, I took very sharp dis-
agreement with that suggestion, and I would like to continue my
discussion to show you why it is not true. . .. - . . L
. Senator WarsoN. That is to say, you believe what is untrue? .
. Mr..HanrsoN. The statement of Mr. Manson, that this taxpayer:
had received more favorable treatment on the particular point that
he is.discussing than any other taxpayer,. ..~ .. =~ .

Senator WatsoN. Is it true that he 1s the only one that was treated.
in this particular mapner . .. . . - oo o 0

Mr. Hartson.- I believe it is.not true. -~ .. . el L
-Mr, MangoN. I gsked you yesterday, after My. Hering had testified
that this taxpayer was the only one whose case he knew of, to furnigh
us a list of any other cases in which a taxpayer had been allowed

b
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amortization on’property’ which had ‘not gone into use prior to the
end of the war. = S R
. The Ciramrman.; Well, he probably will reach that if you will let
him finish' his story. ™ - 0 Co
‘Senator Ernst. I think so. B A A
 Mr. Harrson. I think it is perfect{ proper for Mr. Manson to
make the statemerit, but I will come to that in just 8 moment. .= . -~
Now, the regulations, as I pointed out, permit the spread of amor-.
tization on the basis of 'exmnd‘itures made; on -account of which
amortization is allowed. I believe it can be sliown, and I am pre-.
pared to discuss it in some detail, although I think there.caki be no
seriolls controversy about it, thit what “ expenditures ” means-is 'not
limited to.the actual payments of cash, but it is broad enough in
,g;oogl aco;'ug:ing‘ practice as well as *witinin, legal definition' of *ex-
en 'tures e N R et .
peThe CHARMAN. ‘As one member of this committee I am 'satisfied
that that is' correct. L LT R S
" Mr. Harrsox. The word “expenditures” only occurs in the regu-
lations. ' The law refers to “costs.” I think we can all agree
that the “gost ” is what the taxpayer is going to have to pay, and his
obligation, if it is accruable and has been accrued, becomes a part
of his cost, because it is on the basis of the date when the obligation
was entered into that the amount of the cost is figured. -~
Let me illustrate: A contract entered into ‘in 1918 is entered into:
at a time when the war was in progress, and theé cost was probably
excessive; at least it was a war cost.” He may not haveo been obh-
gated to pay under the contract until some. future date, when ths
- market price was reduced consideérably, but the cost to him was the
war' cost, and it was that thing which the Congress had in mind.
when it provided some ielief for taxpayers who had so expended
nllloney in an effort tp aid the Government in the prosecution of.
thé war. '~ =~ L e b C e :
"The Cuamman. I would liké to ask Mr. Hartson if any of his
staff here has actually determined whether this contract was carried
* aut and the amounts which were allowed in amortization were actu-
ally paid on the basis of the contract by the taxpayer? In other
words, it was well known that many of the contracts were not carried
out after the close of the war; that concessions were made by sellers.
and that the buyers did not always pay the full contract amount. .
would like to know if there is any record to show that the taxpayer
did actually pay the amount which was credited in the amortization.
Mr. HartsoN. I shall be very glad to have one of the engineers
look that up. : SRR
The CHAIRMAN. Do, please. - e
Mr. Harrson. I have this observation to make, tliat the contracts
that the Senator refers to, which we all know were frequently
altered subsequient to tne conclusion of the war, were contracts, ordi-
narily, which had not been consummated to the point of the delivery
of the goods. .They called for future delivery, and here I think it .
will be shiown that that portion which was sllocated to 1918 was
substantially completed-—that the deliveries had been substantially
cotipléted during that year.w - © -7 L o e g
Senator Warson. Let me ask you this question:: You distinguish
between the word “cost” as contained in' the law:and the.word
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“expendituve . g8 contained, in'the regulations. Why do not the -
milllxl-atwns contain the same language as the law? =~ o

» Hawrsox. The regulations; Senator. Watson, are explanatery
of the law, and they are a little more liberal, and there is an attempt,
made to make the law more understandable. If the regu{z’twna were
in the exact language of the law, the regulations would be of no
assistance in interpreting the law. The regulations then would be
merely & rewnon of the law, which would be of little value,

Senator Warson. Then you make & distinction between the *ex-
penditures” and the.“ costs "¢ . . L

Mr., HarrsoN. I do. I think there is a distinction that may be
made,; but I gm not urging that distinction as being material here.

Senator WarsoN. Yes. o ,

Mr. HartsoN, Because I think, in either event, “ cost” is a broad
enough term to include that portion of the amortization which was
spread .and .allowed in 1918 in this case. In other words, I think
what was done in this case does not violate a liberal, common-sense
construction of the statute itself; nor do I think it is in violation of
the specific language of the regulations, which use the word “ ex-
penditures.” U : o

~Now, I do not care to go into that any further unless the com-
mittee desires to hear from me further, except to answer Mr.. Man-
son’s question abont what was done and what was the practice that
has been followed in other cases. . o :

Mr, Manson asked me yesterday for a list of cases where a similar
practice had been followed. X took exception to the statement of
Mr. Hering, in that I did not believe, and do not believe, that this is
the. only case of this character that has arisen; but I am not pre-
pared to show this morning & list of cases which have been treated
in this way. I want to be given a further opportunity to do that,
if that can be done; but I wish to state this, that taxpayers have
trequently come in and made a showing of costs-which were incurred
in 1918, when & sitnation similar to this has been presented. . There
has been no segregation of costs by the taxpayer very often, . The
costs have been checked in the field. e o

- Now, given that situation, if those costs were incurred and had
been accrued on the books, there would not be this distinction made,
and this segregation made between that portion of the costs which
had been:paid for ini cash and that portion which represented an
obligation to pay but in which no money had been transferred. So
I find this, in discussing it with many men in the byveau since this
question arose; I have yet to find a man who knows a case that was
gettled in which this questiou was raised in the way this was; nor
do I find anlj;l:odv who knows of a case, in which this issue was raised,
settled in the other way. ' S et

- The Cuammman. I want to point out at this time that the engineer,
whog};a@testiﬁed before this committec disagreed with this settle-
ment, - .. L e, o . . AR

“Mr. Haersow. Yes, . - . - : N

~The CHAIRNAN, And that was the yesson he brought it here. . It
wag:not only the auditor who was on the stand yesterday, Mr.

Hering, who disagreed with it, but it was the guditer, Mr. Ly
if I remember correctly, who first brought the case to the atten- -
tion of this committee, who also disagreedg with it. - o
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.At this time I think it is appropriate {o say that I hope no em-
ployee of the bureau: who disagrees with the chiefs is going to be
punished by the bureau. There was an inference yesterday that
some of the staff here were inclined to be critical of any employee
who exprested his views fearlessly before this committee.

Mr. HartsoN. Senator, I think I can give you the assurance of the
commissioner and of Mr. Nash, the men who are in executive control
of the bureau, that no punishment will resuit to any man who
honestly states an opinion, no matter with whom he disagrees. I
know their disposition, and I know that there is not any feeling on
their part at all. There are differences of opinion, and I see no
reason in the world why they should not be expressed.

The CrarMAN. I wanted to get that in the record, because there
was an expression made to some of the members of the committee
that you appesred to be a little bit hard with this auditor and
seemed skeptical as to why and how he came to tell our investiga-
tors his views in this particular case.

Mr. HarrsoN. Well, Senator, if my manner carried that impres-
sion I am sorry, because I had no such intention. When we get
into the discussion of sharply conflicting opinions, I frequently
state a thing in a way that may be misleading. I had no such inten-
tion, and I would have no_control over this situation one way or
the other, anyway, because I am not in an executive position in the
bureau, exce[i)t in my own office; but I think Mr., Nash and Mr.
Blair would back me up in what I have seid, and I am very sure
that Mr. Hering and anyone else who comes here and honestly
states lhis opinion to this committee will in'no way be prejudiced as
a result.

Mr. Nasna, That is absolutely true, Mr. Chairman, L

The Cramrman, No one should be discouraﬁad from frankly
telling this committee his views and from frankly trying to help
this committee in what it is trying to obtzin in the way of im-
proved legislation, and (ﬁfrhaps tmproved administration.

Mr. Greenmee. Mr, Chairman, I would like to state, as head of
the engineering division, that internally we invite discussion of a
great many points which come up by engineers who differ with
other engineers; with their chiefs of section, and with the head of the
division. On my desk now there are at least two subjects on which
dissenting opinions have been written, and we find it is a helpful
condition to have. I am sure that there would be no feeling against
anyone who disagreed with us internally, or who appeared before
the committee and disagreed with us.

The Crarrman. That is what I am trying to get at, as to witnesses
appearing before the committee—internally or externally. .

r. GREENmGE. By internal, I am referring to my small division.
We find .that these different opinions are just as necessary for
proper functioning of our division as uny other one thing, be-
cause, if all of us had the same opinion, or if we were forced to
adopt ore opinion, it is manifest that, in a number of instances,
injustice would he done both to the taxpayer and the Government.
' The CuaRMAN. You may proceed, Mr. Hartson, picase, :

92910—25—p1 §——b5 ‘
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' Mr. Harzson. I have nothing further to say, Mr. Chairmau, on
th'ergomt which I was dlscussinf. : " '

-The CmarrMaN. I understand, then, that you have not given up
hope, or you intend, at least, tc make an effort to find other cases
in which ant:clpate(i obligations, or where commitments were given
the spread in the amortization division? '

Mr. Harrson, That is true, Mr. Chairman, and I tried to explain
why I believe there may be difficulty in showing a list of such cases,
because I believe this allowance was made-—ung. I think others who
are more familiar with just what has occurred in the income-tax
unit in connection with these cases will bear me out—allowances
have been made just the same as this, with the same result as this,
all under the head of “ costs.” . '
~ The CramMmAN. I think the committee will be satisfied with a
partial list, and I believe that is important, for this reason: Two of
your employees have disagreed with this settlement and have said
that this was an exceptional settlement. : ‘

Mr. HarrsoN. Yes.
~ The CmarmaN. Both Mr. Moore and Mr. Hering, and if that is
- frue we do not know how many other members of your staff may
have that same view. It must be possible to secure at least a list of

the cases which have been zettled on that basis, when two of your

employees sha,r;l)ly disagree with the statement that there have been
other cases settled on that same basis.” »
* Mr. Hartson. I shall make a further effort to do so.

Senator Jones of New Mexico. I would like to ask a question
here, in order that there may be cleared up in my own mind just
what the attitude of the bureau is. Is it the contention of the
bureau that this settlement has been in all respects a proper one?

‘Mr. Harrson. Yes, sir; that is the contention.

Mr. Manson. Is the auditor’s analysis of this case in the file, in
which is shown the set-up of the amount allowed on this power
house for depreciation as well as for amortization?

Mr. HarrsoN. Yes, sir; Mr. Reddish is here,

TESTIMONY OF MR. CRAIG L. REDDISH, RESIDENT AUDITOR,
" SECTION G, CONSOLIDATED RETURNS AUDIT DIVISION, BUREAT
OF INTERNAL REVENUE o

" (The witness was duly sworn by the chairman.)

‘Mr. Harrson. Mr. Reddish, state your full name to the com-
mittee. : :

Mr. Reopisa. Craig L. Reddish.

Mr. Hartson, Where are you employed? ' -
"Mr. Reopisa. Resident auditor in section G of the Consolidated
Returns Audit Division.

* Mr. HarrsoN. Of the Bureau of Internal Revenue?

- Mr. Reopise. Of the Bureau of Internal Revenue.

“Senator ‘Ernst. How long have you been there? - _

' Mr. Reppisi. About two years and a half, I believe. I have been
in the bureau longer, but not in that division. ‘

Mr. MansoN. Will you refer to that set-up and tell the com-
mittee whether any depreciation was allowed on this war-time
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plan;:l,?;w,lant No. 34, for the years 1918 and 1919, and if so, how
muc .

Mr. Reopisa. Before I make any statement, I want to see what
this is taken from; I want to see what agent’s report this was taken
from, if you will pardon me for a moment.

This is a schedule taken from the agent’s report, who made the
examination, and it is headed * Powerhouse ""— :

Mr. MaxsoN. What is the name of the agent?

Mr. Reopisu. The agents were Mr. Singer and Mr. Newton.

Senator JonEs of New Mexico. What is the date of that report?

Mr. Reopisi. The report is dated January 15, 1923. This par-
ticular schedule is headed “ Amortization and depreciation, power-
house No. 34,” and in a resume at the bottom of the page, he states
the amortization as $333,289.95. , _

Mr. Maxson. That is for what year? :
$41;I§2 ggnbmsn. That is for 1918, $333,289.95, and depreciation,

’ o .

Mr, Manson. How about 1919¢ S

Mr. Reopisu. There is amortization in 1919 of $40,101.17 and de-
preciation $42,009.08.

Senator Jones of New Mexico. The amount of depreciation in
1918 was $4,000, you say ¢

Mr. Reppisu. $4,000 is the amount that is indicated here.

Senator Jones of New Mexico. And $42,000 in 1919?

Myr. Repprsi. $42,000.

Mr. Manson. That is all.

Mr. HarrsoN. Mr. Reddish, you stated that you were readin
those figures from the schedule included in a revenue agent’s repert

Mr. Reopise. Exactly. _
"~ Mr. Harrson. Do 'you know whether that was the final figure on
those items which you referred to, and used as the basis for the clos-
ing of the case? _ .

r. Reopisu. It is my recollection that it was.

Mr. Harrson. In other woids, as the revenue agents reported, so
was the case closed on those itenis?

Mr. Reopiso. Exactly. ' . )

Mr. Hagrson. Now, Reddish, yesterday there was testimony
by Mr. Parker, I believe, on the subject of depreciation, to this
effect—and I now read from Mr. Parker’s testimony:

They had not written it off, Senator; that 1s, they had written off a certain
amount up to 1918. In 1018 they increased their rates of depreciation, and
our previous statements have been to the effect that if they had used the
same rate that they had used during 1918 and 1919 for the whole period, the
plant would have been entirely written off before the war commenced, They
did not actually use those rates in those pre-war years, That left a balance

which, in April, 1920, at the time the new plant was finally completed, they
did write off thelr books, and that sum of money represented $139,000.

I will ask you, Mr. Reddish——

\

|

Mr. MansoN. Just a minute, We are gettin%hixito another subject -

than the one I have before the committee at this time. I wish to
call the committee’s attention to the fact that, according to the testi-
mony just offered by Mr. Reddish, the bureau allowed depreciation



808  INVESTIGATION OF BUREAU OF INTERNAL REVENUE

on an uncompleted power plant in 1918 and 1919, and which did not
go into 3peratxon until 1920, and—

The CHARMAN. Just a minute. I think the testimony fairly
showed that they went into operation in 1921,

Mr. MansoN. No; you are referring now to the third unit.

. The CHAIRMAN, 6h, I see. I beg your pardon.

Mr. MansoN. And a practice that, I believe, can not be justified,
and, furthermore, it is in violatior: of article 182 of regulations 62,
which provides—

The allowance for amortization will be nclusive of all depreclation during
the amortization period of property subject to amortization. See article 186.
Depreciation will be allowed, beginning at the class of the amortization
period, upon property the cost of which has been partly amortized, but shall be
limited to the value of such property after the amertization allowance has been
deducted. Property which has been amortized to its scrap value shall not
further be subject to depreciation.

Now, I take exception to this allowance on both grounds, which
are entirely independent of each other.

., Mr. HartsoN. Mr. Reddish, do you understand that the depre-
ciation referred to in the report that you have just read from covers
the same property that the amortization allowance covered$

Mr. Reopisa. 1 do not.

Mr. HartsoN. Will you state to the committee the difference?

Mr. Reopism. There are costs in this, so I understand, which were
not subject to amortization, and, of course, those costs of depre-
«ciatiable propert’yi‘ are subject to depreciation,

. Mr. MansoN. This refers to g\ower plant No. 84.

Senator ErNsT. Let him finish, Mr. Manson.

Mr. ReopisH. I have not the details before me and I do not know
that I have sufficient engineering knowledge to know, but I do not
understand that the entire cost of power plant No. 34 was subject
to amortization. Was it? - .

Mr. MansoN. About 10 per cent that was not to be subject to
amortization. Now, if but 10 per cent of this power plant, if 10
per cent of $800,000 was not subject to amortization, that would be
about $80,000, and you do not contend that $80,000 on an uncom-

leted power plant would depreciate to the extent of $46,101 be-

ore they started to operate?

Mr. Reopisu. If that is the corrected figure, that probably would
be an exorbitant rate.

The CaammaN. You may proceed, Mr. Hartson.

Mr. HarrsoN. The $800,00 figure given by Mr. Manson as the
cost of the plant may not have included the entire expenditure which
was made by the taxpayer on that pro

Mr. Reonisa. That was my understanding.

Mr. Harrson. Have you any recollection of the amount that
was expended on the plant? . ,

Mrf%emmsn. No; just a general understanding of my own' that
the plant itself cost more than $800,000. How much, I do not know.

1&. HaxrsoN. That isall. L. :

Senator Jones of New Mexico. Is there anything in the record to
show what it did cost? S

Mr. Harrson. Yes, Senator; I can give you that.
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. Mr. MaxsoN, Even if that be true, it is an established fact, and
I believe an admitted fact, that this plant was not completed until
1920, and whatever this depreciation may be applied to with resgect
to this plant, it is allowing depreciation upon & power plant which
had not yet begun to operate. .

Senator WatsonN. Did this case finally come before you for deci-
sion, Mr. Hartson?!

M’r. Harrson. It did not, Senator. The certificate of overassess-
ment, amounting to something in excess of $500,000, which included
the adjustment of this taxpayer’s liability for the year 1918, I
think, having many different items, in which this amortization ele-
ment and several others that have not been discussed here, came
up to the assistant solicitor in my office. He is a member of the
review committee which passes on these certificates of overassess-
ment. It was reviewed there, and his name was signed to the cer-
tificate of overassessment before it was finally allowed; but the ele-
ments that are being discussed here never were submitted to the
solicitor’s office. As a matter of fact, it does not seem to me that
there is anything that required its submission to the solicitor’s
office, because the main points of difference involve an engineering
question, and an accounting question. At any rate, it did not come
to the solicitor’s office other than for the approval of the certificate
of overassessment.

Mr. Reopisa, May I interrupt a moment. The item of $40,000
depreciation in 1919 I am not prepared to say whether that was
allowed finally or not as to 1919. I think I can state that I did not
handle the case for 1919, and would have to go to the record.

Mr. MansoN. Will you look that up?

lMl;i Reopisu. I will do so. For 1919, the case has not yet been
closed. .

Mr. HartsoN. It has not been closed for 1919¢

Mr. Reopisu. It has not been closed for 1919. .
MMr. MansoN. On this particular point, I wish to call Mr. De La

ater. ’ :

TESTIMONY OF MR. STEPHEN T. DE LA MATER

(The witness was duly sworn by the chairman.)
Mr. MansoN. Mr. De La Mater, you are an engineer, are you not#
Mr. De La MatER. Yes, sir.
Mr. MaxsoN. Were you formerly employed in the Bureou of In-
ternal Revenue? ‘
Mr. De La MatER. Yes, sir.
Mr. MansoN. In what capacity?
Mr. Dr LA Matrr. I started in as an engineer, and finally became
chicf of the amortization section. : -
Mr. MansoN. How long were you chief of the amortization section,
Myr. De La Mater? ‘
Mr. De LA MaTER. About three years.
Mr. MansoN. When did you sever your connection with it?
Mr. DE La Mater. In November, 1923—a year ago last month. -
Mr. Manson, Was it the practice of the engineers or the bureau
to allow depreciation on uncompleted property, which had not go'n;e
into use. ‘ ? :

' -
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- Mr. De LA Matex, Ordinarily, it was not the practice of the
engineers who handled depreciation, and the allowance for amorti-
zation was inclusive of the depreciation, during the amortization
period, in accordance with the law and regulations. It was not con-
sidered that depreciation should be allowed, and in general engi-
neering practice it is not considered that éepreciation should
allowed, on uncompleted structures, that there can be no deprecia-
tion or wear and tear during the time that the structure is in process
of construction.

Mr, MansoN. That is all.

Mr, HartsoN. I have no questions.

Mr. Manson. That is all. ~

Mr. HarrsoN. You do not care to question Mr. De La Mater
about the adjustment of this case? He is the man who was chief of
this section that finally approved the adjustment of the Berwind-
‘White case.

Mr. Maxson. Well, Mr. De La Mater told me that he had no
personal knowledge of these figures, ’

Mr. Harrson. Senator Jones asked me the other day to have
present those men who . K’d and approved the engineer’s second
report, which was dated, I think, November 18, 1922, and in which
there was this 52.6 percentage of value in use allowed to this com-
pany. Mr. De La Mater was chief of the section; his name was
signed to the reﬂort, and I want the committee to know that we
have everybody here, and we want it discussed, if the committee
cares to go into a discussion of it.

Mr. Manson. Where is that report? Will you produce that
ﬁpgrﬂ There is one further question that I want to ask Mr. De La

ater, :

Before you go into that, Mr. De La Mater, do you know of any
cases where amortization was knowingly spread on the basis of
commitments instead of actual expenditures? .

Mr. De LA Mater. I do not, but that does not mean that there
were not others, because there might be dozens of others and I not
know of them, :

Mr. MansoN. Well, you wore head of the section, were you not?

Mr. De La Mater. Yes; bat in that capacity I did not go into the
details of each case.

Mr. MaxsoN. No; but what rule did you enforce in that regard,
as head of that sectionf ) .

Mr. De La Mater. The only rule was the regulation which pre-
scribed as to how the spread should be made.

Mr. MansoN. During the time you were chief?

- Mr. De La Mater. And that spread was in the hands of the
auditors, and it was simply understood that the regulations were
followed. I do not tlhmlg. that point ever came up for discussion,
as to the question of cost and commitments.

The CrammaN, What is your interpretation of the word “ costs ”
in the statute and the word “ expenditures? in the rules, as to the
question of commitments or actual payments? i

Mr. De La Marer. Well, I have never given it any thought until
I listened to it in this room here, because, as I say, it never came up.
I have been listening here with a great deal of interest to the dis-
cussion of the subject.
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Mr. MansoN. Do you know what the practice was? - = -

Mr. DE La MaTer. I have a theory as to just how that might
have happened, and why it was done that way, and how it could
easily happen in dozens «f cases, either rightly or wrongly, and that
is that the taxpayer submits schedules of costs, and they are O. K'd
by the engineer, and they are subjected to check in the field, book
:h eollxtéd and it may have been checked or it may not have been

ecked. :

Mr. Manson. Well, assume a case where the taxpayer had in-
formed the bureau that his claim was based upon commitments, and
not upon actual expenditures.

Mr. De La MaTer. Well, then, it is a question of interpretation
of vhe law. - . z

The CuHamman. That is what we are trying to get at. How
would you interpret it?

a er. E LA Mater. I do not know that I am qualified to interpret
he law.,

The CeamMaN. How would you have interpreted it, as chief of
that section

Mr, De La Mater, The solicitor’s office had that prerogative on
an%}{egal question. .

e CrAamrMAN. As I understand it, that question was never
raised at the time ycu were chief of the section ! ‘

Mr. De LA Matrr, Well, it was never raised with me. If it had
been, I would probably have given it some thought and study and
rendered a decision. If it was adverse to the taxpayer, he would
have appealed it to a higher authority, but I have listened to the

argument, as I say, here, and I am inclined to feel that Mr. Hart- .

son’s opinion is right, that commitments are just as much of &
proper basis for the spread as the actual expenditures or costs at
the time the expenditures were made.

The Cuamrman. As far as I am concerned, I am satisfied to let
this case rest until we get other evidence that cases have been settled
in a like manner, and that that was the policy of the bureau in the
settlement of cases. Are you satisfied with that, Senator?

Senator Jones of New Mexico. Yes.

The CnarmaN. Have you any other cases that you wish to pro-
ceed with now? A

Mr. Davis. I have,. Senator. '

'The Cuamman. Do you want to ask the witness any further
questions, Mr. Manson ¢ .

Mr. MansoN. No; I do not care to ask him any more questions.

Senator Jones of New Mexico. I have not the details of this
matter before me, but I recall very well one point which was dis-
turbing to me the other day, and chat was the fact that there -had
been two or three different estimates by the engineers, and I have
this impression, and if I am wrong about it I would like to be cor-
rected, that we have an engineer’s report here showing an efliciency
in use of 80 per cent, that the taxpayer claimed that that should -
be 70 per cent, and, finally, in some conference, of which there.does
not seem to be any record, except the fact that a conference was held,
the efliciency in use was put at 52.6 per cent. Now, I would like to
have somebody who was in that conference explain here why and
- how that was done, and upon what basis it was done.
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Mr. De La Mater. ‘Well, I am still on the witness stand, and until
asked questions I can not say anything. - o )
- Mr. Maxson. Well, can you explain it? :

Mr. DE La Maten. I will answer to the best of my ability. I do
not knoworer - - - :

Senator Jones. Have you had any conferences? ‘
- Mr. DE LA MaER. 1 can tell you what I remember of the case,

Senator JoNes of New Mexico. Well, if you were in that confer-
ence, I wish you would clear this matter up, if you can. ,

' Mr. DE LA Mater. I was in a conference. Let me say, first, that
there are honest differences of opinion, and always have been, in
the determination of amortization allowunces. The law is very
meager. It says that the allowance shall be reasonable, and that is
all 1t does say, Now, that means reasonable to the taxpayer and
reasonable to the Government, as we interpreted the regulations,
elucidating that law, stating that the basis of the determination of
that allowance shall be the salvage value of sales value in the case
of discarded property, but in case of property continued in use, the
value in terms of use to that taxpayer. S

i Now, the bureau has never admitted the measure of use of a
facility, in terms of Gollars—return on the investment, which is the
usual measure of value to a business man of his holdings, of his
investments. The bureau has not recognized that, because we always
contended that mnismanagement, favorable markets, and delivery con-
ditions, and various things of that kind affect that return on invest-
ment, regardless of the actual value of the facilities to the taxpayer,
or “use” as expressed in the regulations.

‘Therefore, a physical means of measurement of that use had to be
found, and the regulations did not go on to say what that measure
should be, how that use should be measured. It was, therefore, up
to the amortization section, from its infancy, to devise ,ways of
adminis&erins the law and the regulations.

As we handled case after case we found new problems coming up.
Hardly two cases were alike. It was essential, however, as you have
insisted here, that all taxpayers should be treated as nearly equitably
as possible, and with that idea in mind, as we progressed in the
handling of amortization we learned more about it, and we formu-
lated a policy. We had new cases coming up which had different
angles to them, and we would talk them over and decide upon the
equitable and proper way to handle the cases, in order to arrive at
the Eroper value. . .

There is no definite, fixed way of finding the value in terms of
ph'ﬁical use of everf property on the same basis.

e CmAmMAN. I understand. We are not talking about that.
‘We have %one all through that, and I would like to ask, as has been
asked by Senator Jones, if you can tell us how they arrived at 52.6
per cent.in this conference.

~~ Mr. De La Marer., Therefore, in this case, as in other cases,
conferences were held when a taxﬁisger‘di d with the finding
of the engineer. -One engineer’s ing would vary from another

.-engineer’s finding, and a conference was held, and the taxpayer
‘would be given a hearing. At the conference in this particular case,
‘the record of the conference shows what was done. Now, at those
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conferences there was always. an attempt made to.close the case
and come to some equitable solution. ‘ el C
Senator Jones. I do not understand that there is any record of
what that conference did in this case. A
Mr. De La MaTer. This is the formal conference that I am speak-
ing of, at which Mr. Hering presided. I am leading up to how I
came into the case.
Senator Jones of New Mexico. All right, go ahead in your own

way. _

l&r., HartsoN. There is a record of the conference to which Mr.
De La Mater has reference, but there is not a record of the one that
Senator Jones has reference to. : .

Senator JonEs of New Mexico. Yes. . ‘

- Mr. De La Marer. At this formal conference, it was found im-
possible to agree, the taxpayer and the Government, as to an equit-
able adjustment. On questions of fact the taxpayer would disagree
with the Government, and perhaps in its method of measuring
value in use of that plant. Therefore, it would frequently happen
that the conferees would come out of a conference and come to
me and tell me the situation and ask me what should be done and
what I would advise. It frequently happened that a taxpayer would
come out of a conference, after the conference was over, and come
into my office and say that they had come over here to Washington
at considerable expense, with the idea that they were %:ing to get
" their case settled up and adjusted; that they had not been able to
get anywhere in the conference, and they would ask me if I could
do anything. I would then call in the engineer or anditor, who sat
in that conference. I would sit in my room, and I would see if
we could not come to some equitable solution, some agreement, or
common ground, on which the case could be settled. o

We were under great pressure in those cases. The committee was
swamped with work, and after consideration by one section, if pos-
sible, we tried to close the case in that section, with the idea of not
swamping the committes. That is what happened in this case. After
conference they came into my office, and they said that they had
just been in conference and had not been able to get anywhere in
con:ialrence,‘ and asked me if I would not take the matter up per-
sonally.

It is my recollection that I then called Mr. Hering and Mr. Swaren
and I think Mr. Rhodes—all of those. who were in that conference,
I am not just positive as to who were there. It was possible that I
had a review engineer. I said to the treasurer of the company—I
don't remember his name, but I remember he was one of them, and
I think the attorney for the company was there— Now, if you
really want to close this case and come to some equitable conclusion
of it, and if you want me to act in that capa.cxt,y or the bureau, let
us see if we cannot find some common ground.” He said that that
was just what he wanted to'do. I then listened to tales, to stories -
of the case, by both sides. -

Now, you will understand that I had to do that, because I per-
sonally had not gone into this case, and knew nothing of the details.s
I coul):i not render any opinion without hearing both sides of the
" case. . L

92019—25-—pT 6—8
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*After listening to it, it is my recollection that I made a suﬁgeﬁion
that if the taxpayer would yield certain points, and if the Gov-
ernment would yield certain points, questions of fact, it was
then figured out just what that would amount to. I personall
never dealt in amounts. I dealt in principles, and let the dollars fall
where they would. The final result was told to the treasurer of
the company and he then said, “ Well, I will have to take this mat-
ter up with the parties in Philadelphig, or the officers of the com-
?%lg I can not give you an answer until after I do that.” I said,
‘Why, I understood that you said that you could say yes or no to a
proJ)osition which might be made.” He said, “ Well, 1 can’t do that
to-day.” I said, “ Well, all right; then the thing is off.”

Further than that, I have no recollection of what was done. I do
not know whether they came back later and accepted the proposition
:!1" not. I have no recollection of any acceptance or any closing of

© case.

The 70 per cent that you asked about, I do not recall the details
of the case, but it must be a percentage of facilities or amounts other
. than the 52 or the 36 or the 48 which they claimed, because, as &
Ero osition was put up to me, there was always a low figure and a

igh figure, & demand of the taxpayer, and the Government or the

engineer’s or auditor’s idea. .

r. MansoN. Can you, "y referring to ths engineer’s supple-
mental report, refresh your recollection and tell us what brought
about the change of decision of the Bureau from 80 per cent value
in use to 52.6 per cent?

- Mr. DE La Mater. Well, that would be in the arguments of the
taxpayer in the brief submitted, and in the oral testimony given by
him in the formal conference there. .

Mr. HartsoNn. That brief, Major De La Mater, indicates the posi-
tion that the Government took, and answers then from the stand-

point of the taxpayer. That might be illuminating here.

Senator Jones of New Mexico. The brief, as I understand it, is
one which contains the statement of the 70 per cent.

- Mr. Harrson, I think the Senator has a wrong idea of that 70
er cent value in use, which was mentivned. It seems to be true
eyond any question that that was not a figure that the taxpayer

was contending for, that he was always contending for something
lower than 52 per cent, which he received——

- Senator Jones. I have not seen anything in the record to indicate
that, and that is what I would like to be shown, if there is anything
in the record concerning it.

Mr. Manson. Mr. De La Mater, have you the minutes of that
formal conference before yout

Mr. De Lo Marzr. Here is a sentence in a “ Memorandum for
files,” made by me on October 81, which says:

.. Mr. Middleton engineer, and Mr. Wilson, representing the company, called

" on the writer to-day relative to taxpayer's claim for amortization, with special
reference to certaln items which are under dispute.

" Mark that “certain item.”

_ The writer conceded 70 per cent value in use, as asked by the taxpayer, in-
stead of 80 per cent value in use allowed by Mr. Swaren in his report.

Mr. Manson. Who made that memorandum?
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Mr. De La Mater. I did. '

Mr. MansoN. That was made contemporaneously with the occur-
rence, was it; it was made at or about that time? '

Mr. De La Mater. This was dated October 31, 1922.

Mr. MansoNn. What was your custom in reference to making
memoranda of conferences?

Mr. De La Mater. This is a memorandum of a call made upon
me by Mr. Middleton and Mr. Wilson.

Mr. ?LIANSON. Is the document made on the same day as the call
oceurs

Mr. De La Mater, Usually, yes sir, or maybe the next day.

Mr. Manson. It was made while the transaction was still fresh
in your mind? '

Mr. De La Mater. Oh, yes.

Senator JoNEs of New Mexico. Does not that state that all they
claimed was 70 per cent?

Mr. De La Marer. That says,  certain items which were under
dispute.”

Senator Joxes. We are talking about this question of value in
use now. That seems to be the basis of this whole thing here or,
rather, the principal part of the thing, anid that shows that they
claimed 70 per cent.

The Cuairxan. On certain items, Senator; not all of them.

Mr. De La MaTer. Were there not certain other items in this
claim besides the power plant?

Mr. MaxsoxN. No.

Mr. DE Lo Mater. Then, there were certain items that came
up and were dealt with on the cost of the power plant.

. Mr. Manson. Will you refer now to the minutes of the former
conference.

Mr. DE LA MaTER, Yes,

Mr. MaxsoN. Do you find any reference to that 70 per cent in
that record ?

Mr. D LA MATER, Yes.

Mr. Manson. Just read it.

Mr. De LA MATER (reading) :

Taxpayer also contends that the plant as a whole is only 70 per cent in use
as against 80 per cent computed in the engineer's report. On this point it
was agreed that additional data would be submitted, and if the information is
as claimed by the taxpayer's representatives, the conferees will recommend
that the value In use be reduced to 70.

Mr. MaxsoN. Now, Mr. De La Mater, those minutes of tho con-
ference were made up at or about the time the conferences were held,
were they not ¢ '

Mr. DE La Mazer. Yes; within a day or two after.

Mr. MansoN. The purpose of those minutes was to preserve g
memorandum of what happened at the conference; is not that true?

Mr. De La Mateg. Yes. Of course, let me add there that the con-
ferees did not always render a decision in the conference with the
taxpayer; they sometimes discussed it afterwards amongst them-
selves and stated what the recommendation would be before writing

_ this report.

]
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Mr. Manson. What I mean is that the memorandum or minute
of the conference was always made while the matter was still fresh
in the minds of the conferees? : , ;

Mr. De La Mater. Yes; within a few days. .

. 'The Camamman. I would like to say at this point, though, that
the actual record of the claims of the taxpayer makes no reference
to 70 per cent, : : .

Mr. DE La MaTer. I mean, those are the statemeunts in the oral
discussions, evidently. . L .

Senator Jones of New Mexico. It is contained in the brief, as I
understood ‘it. -

. Mr. De La Mater. There is an element of replacement cost that
enters in here in some way, I notice.

The CezamrMaN. What does the brief of the taxpayer say concern-
ing the value in use?

r. DE LA MatEr. I have not read that.
. Mr. HarrsoN. That brief was filed awag back in August, was
g:l n%t,. afnd all of these negotiations were subsequent to the filing of
- the brief.

..The CaarrmAN. I understand, but there is no statement submitted

to this committee showing what. the taxpayer claimed.

Mr. D La Mater. This says 35.8. '

Mr. HarrsoN. What are you reading from?

Mr. D LA MaTER. Power i)lant No. 34 of the schedule, total steam-
boiler equipment, schedule of the claims of the taxpayer.

- Mr. MansoN. What is the date of that brief; when was it filed ¢
- Mr. D La MaTER. It was received in the unit February 17, 1922.

Mr. MansoN. What is the date of that formal conference ? :

- The Craamman. October 30-31, 1922, .

Mr. DE La MaTer. October 30-31, 1922, ‘

Mr. MansoN. Would it not appear, n%on, that between the time of
the filing of the brief and the reachinf of a conclusion by the con-
ferees the bureau and the taxpayer had reduced their differences to
one of b%tween 70 and 80 per cent instead of one between 35 and 80

er cent? '

P Mr. DE La Mater. No; it would not-look that way to me. If that
‘were the case, there would be something in there to indicate the rea-
son for the change.

- The CrammaN, I think the point that Senator Jones and I still do
not get straight is that nothing has been introduced to show how
they arrived at 52.6 per cent.

‘ S}t;nator JonEes of New Mexico. That is it.

- The CrarMAN, I wish the department could, after all of this
time that we have spent on it here, show us by what method you ar-
rived at 52.6 per cent, and when, and who were present when it was
arrived at, '
.~ Senator Jones of New Mexico. And who fixed it?

- The Crairman. Yes, :

' Mr. HarrsoN. Senator, I think it will not be difficult to show you
how it was arrived at and the justification for the allowance of that
percentage. ~

. Senator JonEs of New Mexico. We are not discussing the justifica-
. 1l;)lon %t' it, but we want to know how it wes arrived at, and when, and

y whom.
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Mr. HartsoN. We are trying to show you by the man who made
the final decision, who signed the memorandum, and who approved
that percentage allowance. It has already been pointed out that the
files are silent as to a record of the conferences which Major De La.
Mater held. ‘

Senator Jones of New Mexico. I think we have a memorandum of
the conference. '

The Crairyman. Not of the final conference.

Mr. HarrsoN. Not of the final conference. :

The Crairman. Can you answer that question which has been pro-
pounded by Senator Jones and myself?

Mr. De La Mater. I have here the brief of the taxpayer, filed after
that conference, dated November 8, 1922, That is about a weck
after the conference.

The CaairMaN. Read that part of it.

Mr. De La MaTer. In which it states:

Now on the 10,000 kilowatts, or the two 5,000 units, the examiner in his com-
pllations has found an 80 per cent value in use. The contention of the tax-
payer, however, is that this original 80 per cent, or 8,000 kilowatts, must be
applied to the 19,000-kilowatt war capacity, which in reality represents 42.1
per cent value in use. With the application of 7,000 kilowatts, or 70 per cent
value in use of the 10,000, applied to 19,000 kilowatts, this perceniage is re-
duced to 36.8 per cent, which figure represents the greatest possible limit of
value in use.

The CrarrmaNn. By whom was that signed ?

Mr. De La Mater. This is headed “ Regarding value in use of
the power station of the Berwind-White Coal Mining Co. at Wind-
ber, Pa.” It does not seem to be signed.

The CrairMAN. Do you say it is the taxpayer’s brief?

Mr. De La Mater, Can you answer that?

Mr. HartsoN. I understand it is the taxpayer’s brief. It seems to
be bound as legal documents are frequently bound, and does not
ll:ear any resemblance to what would ordinarily be written in the

ureau.

The CHarMaN., Why would the taxpayer refer to himself as
“the taxpayer ”?

Mr. HartsoN. Oh, that is frequently done impersonally in arguing
these cases to the bureau, by counsel. He refers to his client as

4 the taxpayer.” ) .
The Cuarman. I can now see, I think, why this 70 per cent was

arrived at.

Mr. HartsoN. You can see how it was arrived at?

The Cuamman. Yes. The 70 per cent that they are talking about
is the 70 per cent on the 10,000 power plant, and not 70 per cent
on the 19,500 kilowatts. In other words, if you reduce the percent-
age to apply on two plants, it comes to about the original claim,
or about 35 per cent; but if we confine the discussion to the one
plant, of course, it comes up to 70 per cent. It seems to me that
this discussion should develop the fact that they were not talking
about two different things, and that this 52.6 per cent is probably
a compromise between what the engineer said was 80 per cent in use
and tl}s tagxpayer said was approximately 35 per cent in use. Is that
your idea
- Mr. DE La Matee. That is my recollection.
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. ' The CrammaN. I think, though, when such a compromise as this
is made, there should be some record of why it was made and who
made it} because when the taxes are compromised, involving hun-
dreds cf thousands of dollars, there should be a complete record,
not only to show these details but to exonerate the employee from
. anﬂcharge of favoritism that might be made.

. Mr. Dr La Mater. Senator, I think these memorandums of mine
in the files will disclose that fact, and that record was made.

Senator JonEs of New Mexico. Let us have it, then.
. Mr. De La MaTter. What?

Senator JonEes of New Mexico. Find it if you can, let us have it,
and get it in the record.

Mr. De La Marer. I have not read it all through yet. It is dated
October 31.

Mr. Middleton, engineer, and Mr. Wilson, representing the company, called
on the writer to-day relative to taxpayer's claim for amortization, with special
reference to certain items which are under dispute. The writer couceded
70 per cent value in %ise, as asked by the taxpayer, instead of 80 per cent
value in use, as allowed by Mr, Swaren in his report, also an item of approxi-
mately $9,000 to typographical error should be corrected, and adjustment of the
-allowance on the basls of replacement cost submitted by taxpayer in the
form of letters from manufacturers should be made in the case of the chimney,
the roofing, the Lipton sash, the coal-handling equipment, the ash bin, the
turbine, and the condensers, as It is conceded that these items are special,
and not properly provided for in this case by the ratios. .

Mr. Mlddleton stated that he would submit the additional information re-
quested by Mr. Swaren in support of the taxyayer’s contention that 70 per
<cent value in use was correct. He also advised that he could not to-day agree
to settlement, but that after tak'ng the matter up with their accounting
reprfsentative he would again come to Washington and come to some agree-
ment.

That confirms my recollection as to not being able to come to an
agreement. ’ .

Mr. Manson. Mr. Swaren’s recommendation of 80 per cent ap-
plied to the plant to be amortized, did it not? . )

Mr. De La Marer. It applied to this 10,000, according to this
memorandum. »

Mr. Manson. Yes, L.

Mr. De La Mater. Which is 86.8 per cent on the whole.

Mr., MansoN. Yes. Now, you have compared, rather, the 70 per
cent which the taxpayer was contending for with the 80 per cent
which Mr. Swaren had recommended. .

Mr. DE La Mater. Yes; on these particular facilities.

Mr, MansoN. Yes. Now, Mr. Swaren’s recommendation referred
to the properties to be amortized, did it not? .

Mr. De La Marer. No; it referred to this same group of facili-
ties, the same portion of the facilities.

Mr. MansoN. Well, if you will refer to Mr. Swaren’s report, you
will find a recommendation as to the power plant No. 34, the war-
time power plant, in which he takes the position that the value in

- use of that property was 80 per cent. The comparison that you make
in the notes you have just read is a comparison of the taxpayer’s
contention of 70 as opposed to Swaren’s contention of 80 per cent.
. Mr, Dg La Marer. On that particular group; yes.

Mr. MansoN. The only thing under consideration here was the
property to be amortized, was it not?
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Mr. De La Maten. I know, but, if it was taken up in:groups, just
as I have enumerated here, various things were to be given special
ratios. : :

Mr, Manson. The special ratios applied to reproduction costs,
did they not?

Mr. De La Mater. Yes; but that shows that the thing was taken
up in detail, not as a whole. It was gone into in detail, in arriving
at the final figures,

Mr. MansoN. Was not the value in use, however, determined as
a whole? You did not pick out certain items which eatered into
the construction of this power plant and say that they had a value
in use different from other items in the same power plant$?

Mr. Dr La MaTer. No, That would not be usual; no.

Mr. Manson. Now, I have never read that document, but it struck
me that you were comparing the taxpayer’s contention of 70 per
cent with Swaren’s recommendation of 80 per cent, and Swaren’s
recommendation of 80 per cent, according to his written report,
referred to the entire power plant built during the war, and to
nothing else? .

Mr. De La MaTer. I have not read Mr. Swaren’s report on that.

Mr. MansoN. If you will refer to Mr. Swaren’s report, I believe
it is on page 13.

Mr. Dr La Mater. What is the date of that?

Mr. Parxer. October 31, 1922,

Mr. De La MaTer. What is the page of his report !

Mr. Parker. I think it is cn page 18. It is where he has set up
all the amortization computations. Do you find that?

Mr. D La MaTer, Yes.

Mr. Manson. He has an item there of $701,162.78, which is
designated 89.5 per cent of replacement cost. Now, that 89.5 per
cent refers to that portion of the plant which was subject to amor-
tization, does it not?

Mr. DE La Marter. It seems to; yes.

Mr. MansoN. I would cell vour attention in that connection to
the fact that he had previously found that part of this plant, aﬁ-
proximately ten per cent, was not subject to amortization, for the
realson that, it was used to produce current to be sold to public
utilities.

Mr. DE LA MaTER. Yes.

Mr. MansoN. In this set-up he takes the cost of reproduction after
the war and takes 89.5 per cent of that, which gives him $701,162.78,
does it not? '

Mr. D La MAaTER. Yes.

Mr. MansoN. The $560,930.19 which he recommends as the value
in use is just 80 per ccat of that $701,162.78, is it not?

Mr. DE LA MaTER. It is. :

Mr. MansoN. Does not that show that his figures as to 80 per cent
applied, then, to the entire plant subject to depreciation, and not to
some portion of it? _

Mr. Dr La }ater. I do not like to answer that question offhand
without studyin%ethis case. These matters are pretg intricate, an

(Il 21: not remember anything about the details of this case at this
date.

. v
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 T£ I were to answer questions like that I think X should be allowed
to study the case. ‘ ' .

Mr, MansoN. Certainly; I do not want to be unfair. .

Mr. Harrson. The bureau has an engineer here who, I think, can
clear that matter up. Mr. De La Mater is not familiar with all of
the details of the case, L

The Crairman, X think both sides have been rather negligent in
looking through the files here, becauss, right here in these papers
that have just been handed to me, this statement appears. The whole
file is marked “ Memorandum for files, In re Berwind-White Coal
Mining Co., Philadelphia.” “A copy of the engineer’s report in
the above case was this day handed personally to Mr. Robert G.
Wilson, who has power of attorney for the above company.” Among
other things, it says: .

A supplemental report on determination of the amortization clalm in the
Berwind-White Coal Co.,.Philadelphia, Pa., and it 18 marked * recelved Novem-
ber 2, 1022, 1. T, -8, A~ 8. M." It is submitted by J. W. Sweren, engineer,

and it says, * Supplemental report on redetermlnation of the amortization
claim of the Berwind-White Coal Mining Co., Philadelphia.

Mr. Manson. That is already in the record. ,
The Ciramman. I have not seen this in the record. It says:

This supplemental report is based on speclal report of the engineer in charge
October 21, and conferences held in this unit October 30-31, and November 7

and 18. ,

Mr. MansoN. Yes; that is in the record. .

The CHARMAN, }ierq is where they arrive at the 52.6 per cent.
There was no information given to the commitiee as to how they
arrived at that before,

Myr. Parxexn. I read that, Senator.

The CaairMaN. We have been asking all along how they arrived
at the 52.6 per cent, and nobody secmed to be able to show us.

Mr. Nasu, That was discussed the other day, and.Senator Jones

asked us to bring in the man that signed it.
. The Cuairaran. This shews how they arrived at the 52.6 per cent.
I do not remember any testimony as to how they did arrive at that.
. Senator JonEs of New Mexico. Read it. I have not any recollec-
tion of it, either. :

The CuarMan, It says:

In these conferences the taxpayer submitted data to show that the pre-war
plants of 8,000 L lowatts installed capacity had been increased during the war
period by 10,000 kilowatts, making a capacity of 19,000 kilowatts and that units
of 9,000 eapacity are surplus for postwar needs,

On this basis the value In use becomes 10,000 divided by 19,000, or 52.6
per cent,
~ Senator Jones of New Mexico. Yes; I remember that.

The CriarrmMan. Do you?

Senator Jones of New Mexico. Yes.

The Cuamyman. I did not remember how they arrived at that.
I had overlooked that, then.
©, Mr. Manson. Well, it is your recollection that the method adopted
is the one that was just read, is it not? :

' Mr. De La Marer. Yes, sir; that is the result, yes.

o
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Mr. MansoN. Now, is it not a fact that in adopting that method,
the fa&t9 that the old pre-war power plant had been abandoned is
ignore : :
ng. De La Mater. 1 do not recall anything about the plant being
abandoned. That was the first time I heard anything about it, that
I recall. when I heard it yesterday.

The Cuamnman, I think, perhaps, the testimony is somewhat con-
flicting upon that. It seems to me the question of whether a plant
which was stcamed up and ready to use could be considered as
abandoned. In reaching the conclusion, they did not consider it
abandoned, even though reference is made to the fact that it was
abandoned, but still the record shows that it was steamed up and
ready for use in reserve. : }

Mr. Manson. I might be able to get that straight. After the war
plants, consisting of two 5,000-kilowatt units, had been completed
the load was shifted to the new plant, but one power house of the
old plant was kept in use as a reserve. After the construction of the
third unit, which was built after war, as I read this morning, the
entire pre-war plant was abandoned. In other words, it was not
kept up after the third unit had been installed.

The Crnamman. I understand, but that third unit was not com-
pleted when they made this report.

My, Manson. Oh, yes; that third unit was completed in 1921.

Mr. Harrsox. But 1t did not make any difference, so far as amorti-
zation for the war years is concerned.

Mr. Manson. That is another question.

My, Harrson. It is & very material question. ,
Mr. MansoN. The fact of the matter, as 1 thought I established
this morning, and if not, 1 will submit more proof on that qucstion,
is, that it the time this amortization scttlement was made the pre-war
plant had been abandoncd entirely, and was not in use, even as a
reserve. I can see that a plant in which steam is kept up for re-
serve purposes is in use. The point 1 make is that the construction
of the new plant after the war was to provide reserve capacity in
case of breakdown, in place of the old pre-war plant, and that the
construction of that plant, after the war, by the company, showed
that, at least in the opinion of the company, they needed that re-
serve cu!mcfty. :

The Cnarman, Well, that may be so, Mr. Manson, but you can
not tell-—at least 1 do not understand how you can tell—that they
knew that that condition was going to exist when they purchased
the plant in 1918, )

Mr. Manson. When you go back to 1918, they were providing ad-
ditional facilities, but the fact that they abandoned the plant showed,
as I pointed out in my opening statemont, that there were sevetal
considerations which justified the conclusion that the use of the old
plant, even in 1918, was practically at its end; the first being the
life of the plant, and the second being the fact that the company
itself, as soon as the war-time plant was completed, shiftcd the load
to the war-time plant and immediately started to construct the third
unit as a reserve. I take it that the company would not have con-
structed a new reserve unit, if they could economically operate the
pre-war plant for that purpose, and that the mere construction of it
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shows the necessity for it, and that if there is any surplus capacity
there, the surplus capacity is due, not to the construction of the war
plant but it is due to the construction of the postwar plant. I do
not maintain that there is a surplus capacity there, but 1 say that, if
there is a surplus capacity, it is due to an overcxpansion subsequent
to the war, rather than the construction of the war plant, and that
in determining the use of the war plant, it is necessary to take into
consideration the age and condition of the pre-war plant, and the
fact that the pre-war plant had reached the end of its usefulness,
as is shown by the fact that it was actually abandoned and a new
third unit added to take its place. .

The CrammAN. I think I could resolve m{s;lf to reach such a
conclusion as fou have, and I think, if I had been representing the
Government, I would have reached such a conclusion, and assessed
the taxpayer, and if he rebelled against that assessment I would let
him take his procedure in the courts that are provided for that
purpose. But that need not necessarily mean that, because I feel that
way, everyone else has to.

Mr. Manson. Well, I do nnt assume that everybody agrees with
me.

The CuammaN. My judgment is that the department has been too
liberal, I still think it is too liberal in dealing with these things, .
Mr. HarrsoN. Senator, of course, this new plant to which Mr.
Manson refers, which they built, as he argues, in recognition of the
fact that the old glan-t was gone, was not begun to be constructed
until 1920, and of course they did not move into it and actually

operate it until the close of 1921. They did not know in 1918 that
" their old plant was going to wear out. It has not been pointed out,
but this is one of the most important elements in the case, the fact
that this company was one of the largest, if not the largest, coal
producers in the country, and burned up their old plant, making
coal and mining coal during the war for transportatien to the sea-
board to go across.

The CaarMaN. From which they got enormous profits, naturally.

: Mr. HarrsoN. Well, I do not know that they did, Senator. I think
their profits were probably regulated at that time. I am just basing
that on my general knowledge of what the conditions were as to coal
producers. However, they operated the old plant to the point where
it was burned up, and I think they showed to the satisfaction of the
bureau that a large share of that was gone, as a result really, of at-
tempting to promote the interests of this Government during the
war. ,
Now, what happened to this third plant that they moved into in
1921 is entirely immaterial, as I see it, in determining what the
amortization allowance should be for 1918 and 1919. The conditions
that were material in considering this decision were not conditions
that existed after the new plant, or the third plant, was under con-
struction. We have a 1918 condition, where the old plant, as was
recognized by counsel, was, if not in 100 per cent operation, available
as & reserve plant to the plant, the construction of which was started
in that year. Of course, the new plant, the war plant, was not com-
pleted until 1919; so that in the year 1918 the old plant had to carry
the load, and it did, and then in 1919, when the second plant was
constructed, it took over the old plant, held in reserve.
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I believe that is the way the bureau s.pproached this question and,
under the law, as Major De La Mater has pointed out, it is necessary
to do it. The law says, “a reasonable allowance.” That is a general
term. Here was a condition where a company that had aided and
assisted the Government in the prosecution of the war had exhausted
its facilities as a result of it, and constructed during the war, at the
insistence of the Government, and by reason of pressure brought on
it by the Government, this plant, to increase their capacity for coal
nroduction. In 1918, when this construction was started, we did
not know whether they were going to have a five year war or a ten
year war. So they went ahead and constructed this new plant. Now.
the war suddenly terminated, and they had on their hands an old
plant, end they had on their hands 2 new plant, with enough boiler
capacity to orerate another unit. That is what haprened whén
they started the construction of the third plant, because they had
so ncreased their boiler capacity in the war plant which was built
that they could economically purchase another unit and operate it
with the same capacity.

Mr. MansoN. I believe they put in boilers for the last unit.

Mr. HartsoN. I am informed by our engineer that my statement
is correct, that they had boiler capacity due to the construction in
1918, which they desired to use in 1920 and 1921, and they added
another unit, so that that boiler capacity could be used.

Mr. Manson. Well, if the boiler capacity could be used it would
be because it was not intended to operate the third unit, incurred
by the operation of the other two units; is not that true?

Mr. Harrson. I would have to confer with the engineer on that.
I am informed that that is correct. .

Mr. MansoN. Yes; and that the third unit was a mere spare unit
at & period when one of the other units was shut down.

Now, I disagree with counsel—I do not Imow whether the com-
mittee cares to hear me on this point, but [ disagree with counsel
as to the conditions which are to be taken into consideration by the
bureau in determining amortization.

The 1918 conditions are only important in determining the
amortization allowance, as going to the ‘l;uestion of the necessity
of the extension. We concede that; we do not question that this
property was subject to amortization. The question here is the
amount of the amortization. In determining the amount of amorti-
zation, the question is, what use is this property to the taxpayer
for Eostwur purposes? , ‘

The 1918 conditions have nothing to do with it whatever in de-
termining the amount to be allowed for amortization. Take a
simple little illustration.

Assume that a man has use for an automobile truck for iar
purposes. He has one truck that is about reaching the end of its
usefulness. We will say that the strain that is put upon it for war
purposes brings its natural life to an end. He buys a new truck for
war purposes, which is the subject of amortization. When the -
war is over, he has a new truck. He has a worn-out truck. The
conditions affecting his right to amortization depend upon the use
that he has for the new truck after the war. If his old truck is

_useless to him his new truck is worth 100 per cent to him. It is not
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only the capacity of the property he had during the war, but the
condition of that property and the usefulness of that property
subsequent to the war that must be taken into consideration in
determining whether or not his postwar normal business require-
ments demand the use of the facility which was constructed for
war purposes. If they be to the extent that his postwar normal
business requires the use of such facilities, he is not entitled to
amortization, under the policy laid down by these regulations.

Senator Jones of New Mexico. Is not that necessarily so, in view
of the expression used in the language of the statute; it says: -

In the cdse of bulldings, machinery, equipment, oy other facilities con-
structed, erected, installed, or acquired on or after April 8, 1918, for the
producifon of articles contributing to the prosecution of the war against
the German Government, and in the case of vessels * * * there shall be
allowed for any taxable year ending before March 3, 1024 (if claim therefor
. was made at the time of filing return for the taxable year 1018, 1919, 1920,
or 1921), a reasonable deduction for tae amortization of such part of the
cost of such facilitles of vessels as has been borne by the taxpayer.

Does not that clearly limit the amortization to the buildings,
machinery, and so forth, constructed for these express purposes,
and whatever other facilities the texpayer may have are not in-
cluded at all? It only related to the buildings constructed for
these specific purposes. :

Mr. Harrson. And it was so limited in this case, Senator.

Senator Jones of New Mexico. Well, I do not think so, Mr. Hart-
son. If I have a correct understanding, they are taking into con-
sideration the condition of the use of the old plant.

Mr. Harrson. You say the percentage of the value in use of the
new plant, when all the facilities are considered. We are not at-
tempting to reduce any part of the cost or value of the old plant;
we are limiting our amortization to the cost of the new plant, con-
struction of which was started in 1918, but in determining the value
in use of that single plant started in 1918 we consider their entire
power facilities. .

The Crairmax. I think you could not reach any other conclusion
than that that had to be done: '

Senator Jorus of New Mexico. Now, as to this plant which was
constructed, we will say, for war purposes, is it actually in use,
according to the record, and if so, to what extent?

Myr. Harrson. The 1918 plant?

Senator Joxrs of New Mexico. Yes.

Mr. Harrson. I think that is the plant that is in constant opera-
tion now, subject to the margin of excess capacity over the actual
power used. I do not know just what that percentage is, what the
postwar needs are to-day I do not know, but the showing was that
after the war was over they had on their hands the 10,000-kilowatt
plant, the construction of which was started in 1918. They also had
this old plant, which they had fires under and which was available
as a reserve plant. Now, that condition existed up to the close of
1921, when the new plant, the third plant, was substituted for the
old antequated plant that had been burned out during the war.

There is the theory on which this percentage was allowed. Follow-
ing the war, when hostilities had stopped, we had this company with -
a 10,000-kilowatt plant and the 9,000-kilowatt old plant. They had
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not yet constructed the new plant, and they had not yet started to
construct the new plant, but the construction was started in 1920,
&‘lhai;; was the capacity up to the time of the substitution of the third
plant. )

I believe, and I am contending here, that the construction of that
third plant was immaterial in the consideration of what their postwar
necessity was. Considering their postwar capacity they had 19.000
kilowatt and their postwar needs were something around half of
that, or somewhere near it; at least, the bureau recognizes a value
in use there of 52.6 per cent.

Senator JoNes of New Mexico. When was it that the contract was
made for this third plant?

. l\géOHAmson. In 1920. That is when construction was started,
in . :

Senator Jones of New Mexico, And no amortization claim is made
on_account of that?

Mr. HarrsoN, None whatever.

Senator JoNes of New Mexico. Is not that almost conclusive evi-
dence that the old plant was abandoned in——

Mr. Hartson. It is conclusive evidence to my mind, Senator—
and I think the taxpayer conceded it—that their old plant iz 1920
could not be economically operated, and conditions were so favorable
to them at that time for the purchase of a new power unit, so much
so that they got a 10,000-kilowatt power unit for what a 5,000-kilo-
watt power unit would have cost; and so they, in the exercise of

ood business judgment,” purchased this new plant. They had a

oiler capacity at least sufficient to carry them during the periods
of substitution, as Mr. Manson pointed out, during periods when
the old 1918 plant was not in use. .

Senator JoNes. Then, is not Mr. Manson’s illustration practically
admitted by the action of the company itself, that prior to and dur-
ing the war the old plant was worn out? .

Mr. HartsoN. No; I do not conclude that. The plant was in use
during the war. - ) )

hSenator JonEs of New Mexico. I understand it was in use during
the war.

Mr. HartsoN. And was still subject to being used after the war
for some time, but as a matter of economy they could purchase a
plant of modern design and substitute it in’its place.

Senator Jones of New Mexico. And abandon the old plant?

Mr. HartsoN. That would be the result, Senator.

Senator JoNEs of New Mexico. Yes; that would be the resulit.

Mr. HarrsoN. Yes; but that just takes the place of the 9,000 and
you then have a 20,000-kilowatt capacity, with two 10,000-inlowatt;
units,

The CuammMAN. The committee will adjourn at this time until
to-morrow morning at 10 o’clock. . )

(Whereuglgn, at 11.55 o’clock a. m., the committee adjourned until
to-morrow, Thursday, December 4, 1924, at 10 o’clack a. m.) "
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UNITED STATES SENATE,
SeLEcT COMMITTEE T0 INVESTIGATE THE
Bureau oF INTERNAL REVENUE,

Washington, D. C.,

The Committee met at 10 o’clock a. m., pursuant to adjournment
of Friday.

Present: Senators Couzens (presiding), and Jones of New
Mexico. Present also: Earl J. Davis, Esq., and L. C. Manson, Esq.,
of counsel for the committee.

Present on behalf of the Bureau of Internal Revenue: Mr. C,
R. Nash, Assistant to the Commissioner of Internal Revenue; Nelson
T. Hartson, Solicitor, Internal Revenue Bureau; and S. M. Green-
idge, head Engineering Division.

The CHAIRMAN. Mr. Davis, would it be inapproFriate to dispose
of this witness that we have out here at this time

Mr. Davis. I think that is the thing to do, Mr. Chairman.

The CHAIRMAN. Yes. We have a witness here from Cleveland
in connection with the Berwind-White case.

TESTIMONY OF MR. JOHN WILLIAM SWAREN, ENGINEER, CLEVE-
LAND, OHIO .

The witness was duly sworn by the chairman.)
he CHAIRMAN. Give the reporter you full name and address.

Mr. Swaren. John William Swaren, Cleveland, Ohio.

Mr. MansoN. You are the engineer, Mr. Swaren, who made the
field examination of the property in the Berwind-White Coal Co.,
upon which amortization was claimed in connection with their
income tax?

Mr. SwageN. I am the engineer who made the reexamination.

Mr. MansoN. On October 1, 1922, you made a report based upon
that field examination, did you not? :

Mr. Swaren. I presume that is the date. I have not seen the
report in two years.

r. Manson. (Will you produce Mr. Swaren’s report on re-
examination for redetermining amortization ? .
(Mr. Tandrow thereupon handed the report to Mr. Swaren.)
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Mr. Swagen. It is marked here as submitted on October 21,
es, sir.
7 Mr. Manson. Now, in that report you recommend that the value
in use of the property to be amortized be determined to be 80 per
cent, do you not? A

Mr. Swagen. Yes, sir. S : ‘

Mr. MansoN. Subsequent to .tha making of that report, you made
a supplemental regort, dated November 18, 1922¢

Mr. SwareNn. There seems to be no date on this.

Mr. MansoN. Is there not a ‘date at the foot of the summary?

Mr. SwareN. Yes; I see it now—November 18, 1922,

Mr. MansoN. In which you recommend that the value in use be
determined to be 56.2 per cent?

Mr. SwageN. Yes, sir. .

Mr. MansoN, Between the time that you made the first report
on October 21, and the making of the second report on November
18, 1922, there were various conferences held between the repre-
sentatives of the taxpayer and the representatives of the bureau,
were there not? , :

Mr. SwaReN. Yes, sir. , ,

- Mr. Manson. Were you present at those conferences?

- Mr. Swaren. Not all of them. ,
* Mr, Manson. Did any facts develop at any of those conferences
attended by gou which caused vou to change your mind as to the
:ondltion? and usage to which the old plant was being put by the
axpayer ,

r. SWAREN. As to the conditions, slightly; as to the usage, no.

Mr. MansoN. What use was being made of the old plant by the
taxpayer at the time of this report{ A ~

r. SwareN, To the best of my recollection the old plants were
not in use at all. ' . ‘

Mr. Manson. Were any facts developed in these cunferences
which caused you to change your opinion as to the connected load
on the war-time plant?

Mr. Swaren. No, sir. :

Mr. MansoN. Were any facts developed which caused you to
change your estimate of the peak load? '

Mr. Swaren. No, sir.

Mr. Manson. Will you state why you changed your opinion of
the value in use of this property from 80 per cent to 52.6 per cent?

Mr. SwareN. That took place in two steps. Would you like me
to explain the two steps?

- Mr. MansoNn. Yes. .

Mr. SwareN. As I recall, the units installed originally were
Allis-Chalmers units of 5,000 k. v. a. each. o

Mr. MansoN. You are referring now to the war plant?

Mr. Swaren. I am referring now to the war plant.

Mr. MansoN. Yes. ;

Mr. SwareN. The next smaller sized unit of Allis-Chelmers manu-
facture would be 4,000 k. v. a. The engineer of the Berwind-White
Co. submitted an efficiency curve of 3,500 k. v. a., if my rec-.-
ollection serves me right, General Electric unit, which proved that
at the expense of steam economy, these two units would carry
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the maximum load, and that caused me to change my opinion
on the basis of those data, that the value in use would be approxi-
mately 70. I do not recall the exact figures, but the relation be-
tween the 4,000 and 3,500 as compared with 5,000. - :

Mr. MansoN. Right at that point, as I understand Lfour testimony,
it is this, that had the Berwind-White Coal Mining Co. in-
stalled General Electric equipment instead of Allis-Chambers equip-

ment, they would not have been required to install equipment with

as n%reut; capacity. - : t

r. SWAREN. Yes, If that is not true as to'the names of the
qu}pment, it is vice versa, : : C

r. MaNsoN. Yes; but the substunce of it is that if they had in-
stalled equipment of a different make——

- Mr, SwAREN. Yes, : » K
Mr. Manson. They could have gotten along with less capacity?
Mr., Swaren. Yes. e
Mr. MansoN. Now, what is the next step? '

Mr, Swaren. At ell times, in my report, I analyzed the power
plant as I found it, interpreting the law to mean the specific facilities,
without relation to the other facilities of similar character which
the taxpayer might have. At that time, there was no manual of
guidance for the engineers. There had been a number of memo-
randums of policy issued. _

Mr. Manson. Just & minute at that point. Do I understand
you, then, to mean that you interpreted the law to mean that in
determining the use of a war-time facility upon which amortization
was claimed, it was your duty to determine the use to which it was
actually being put? "

Mr. Swaren. That was my interpretation of it; yes, sir.
hMr. ?MANSON. And your original report was based upon that
theory

Mr. Swaren. Yes, sir.

Mr. MansoN. Proceed now.

Mr. SwareN. Major De La Mater, who at that time was my chief
and superior officer, gave rather careful study, as I understand it,
to this report, and subsequently came to the conclusion that I had
{o this partieular case, misinterpreted the application of how I should
consider it in view of other facilities which the taxpayer had; and
if that were the case, then, for my value in use formula the denomi-
nator would be the total installed caracity of the taxpayer, and
not the installed capacity of a particular group of facilities which
I was considering. Substituting those figures in my supplemental
report would give the value in use as is shown.

r. Manson. As I understand that, the second report is not based
upon any change of opinion as to facts?

Mr. Swaren, No, sir.

Mr. MansoN. But it is based upon instructions received from
Major De La Mater that your construction of the law was not right ¢
Mr. SwareN. Yes, sir. .

Mr. MansoN, That is all. -

Mr. HarrsoN. Mr. Swaren, do you state that your change in atti-
tude in this case was brought about by Major De La Mater’s in-
structing you to reach a contrary conclusionf -
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. Mr. Swaren, He was my chief. He was responsible for the polic
of the section, and so long as he laid down a definite policy to be fol-
lowed I do not see that I had anything to do except to accept my
chief’s policy. .

Mr. Hartson. Did you disagree with it at that time?

Mr. SwareN. From one point of view, yes; from another point
of view, decidedly no.

Mr. HartsoN. Now, that is not very helpful to the committee here,
to say that under certain circumstances you would have agreed with
it, and under other circumstances you would not. I want to know
just what your attitude was at the time you changed your view on
the proper interpretation of the law. '

Mr. SwareN, change of view on the nroper interpretation of
the law was specifically that Major De La Mater was the proper
man to hand down the interpretation policy. Now, if you would
like me to go further and »xplain the reasons from my own per-
sonal point of view I would be glad to do that.

tMﬁ.gHAwrsox. Well, did you change your personal point of view
at a

Mr. SwareN, In the way that I have said.
d(l;lrt HartsoN. I do not understand it. Describe the way you

id it.

Mr. Swaren. All right, At that time I felt and still feel that a
rigid interpretation of amortization would be the actual use of the
particular facilities, but there were other features that entered into
the Berwind-White case that would lead me to ks moie lenient.
Those were the facts that during the amortization period—that is,
quring the period of expenditures for amortization—the Berwind-
White Co. apparently made a great deal of expenditures for capital
assets. I remember observing various pieces of equipment that
seemed to be purchased during that period. As I recall, their balance
sheets for years showed increased capital assets. I did not investi-
gate those figures on which amortization could have been claimed.

Mr. HartsoN. And was not claimed?

- Mr. SwareN. And was not claiiued. In short, it is my belief,
although I did not investigate it, because that was outside the pur-
view of my investigation—my personal belief is that had the
Berwind-White Co. cared to include everything on which they
were entitled to claim amortization, the amortization allowance
would have been many times greater than the amortization they
have received in this report.

Mr. Hartson. Is this, then, a fair statement of Jour attitude, Mr.
Swaren, that while you might have technical di ement with
Major De La Mater’s view of the interpretation of the law as applied
to the particular expenditures on which amortization was claimed,
nevertheless, by reason of certain, we will call them, equities, which
existed in your mind in favor of the taxpayer; you felt that this was
a proper result that might he reached in the case?

r. SwareN. To a certain extent, that is true. Axuther thing
is that I feel that I should be loyal to my chief and do as I was
instructed to do, so long as he was the responsible head and the
determinator of policy. L ‘

The Cuamman. At this point, I would like to ask, for the pur-
pose of getting at the policies of these engineers and auditors,
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whether, if you were in violent disagreement with your chief, you
would just abjectly follow him or would you appeal your views to
some higher authority for a more full determination of the matter?

Mr. Swaren, If I felt that my chief was entirely outside of his
purview, or if I felt that he was trying to drive me in‘o something
that was illegal or unjust, I would certainly appeal.

The CuairMan. In view of the fact that you did not appeal, youn
considered that he was perfectly right and correct in his ruling with
respect to the law?

Mr, Swaren. Yes, I do.

. The CraIryaN. ’fllen, did you change your mind about the proper
interpretation of them yourself or did you accept the change as
specified by your chief? '

Mr. Swaren. I have not changed my mind to this day about that
interpretation. I believe that it should bs the specific use of those
specific facilities. That is my own personal belief.

Mr. MansoN. In other words, your own personal belief now is that
the value in use of these facilities was 80 per cent?

Mr. SwareNn. No; 70, or whe 'ever it may be. I believe the ad-
ditional engineering data which were submitted to the conference
are entitled to full consideration.

Mr. MansoN. Now, on that point, the additional engineering data
that you refer to is upon the hypothesis that they would have in-
stalled units of a different nature than tnose which they did install?

Mr. SwareN. Quite right; yes, sir.

Senator Jones of New Mexico. Do you think that amortization
ouﬁlt to cover a thing of that sort?

r. Swaren. May I ask you to elucidate your question? It is
not quite clear to me.

Senator Jones of New Mexico. Well, the taxpayer purchases one
kind of an instrument for manufacturing purposes, and if he had
bought another kind it would have been better. He goes ahead
using the first kind. Do you think this law contemplates any dimi-
nution of the taxpayer’s tux liability by reason of that fact?

Mr. SwareN. Yes, sir; I certainly do, because the question of
deliveries enters there. He could get delivery of the Allis-Chalmers
unit which would enable him to go ahead and produce coal. He
could not have gotten delivery of the General Electric unit, and
therefore he would have been hampered in his coal production,
and that would have interfered with the military operations.

Serator Jonus of New Mexico. That brings into the equation
a new element entirely. That had not been menticned before. Was
:Ihat 121 fact, that he tried to get the better facilitizs, but could not

o it -
; Mr. SwAREN. Yes, sir. To the best of my recollection, that is a
act,

Mr. MansoN. Is there anything in the record to show that?

Mv. SwareN. I doubt it. Of course, I did not take stenographic
notes et the time of making my investigation. . :

Mr. Manson. Is that clalm set up in the tuxpag'er’s brief ¢

The CramrMaN. Can anyone answer that question

Mr. Parker, I read the brief and I would say no. .

. Mr. HarrsoN. We had better verify that. Mr. Tandrow says it is
in the brief. I think that can be verified very quickly.

- )
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t411'1'111)0.(im.nrao:.m. We will proceed while he is looking that up in
e brief. : ~

Mr. Ma~soN. I would like to have that brief made an exhibit.
I'do not* want to offer it and swell this record with it.

Mr. Greenbge. We can photostat it. S .

Mr. MansoN. Yes; I wish you would photostat it and let it be
made an exhibit. I do not want to encumber the record with it.

Senator Jones of New Mexico. You are quite right about that.

Mr. Manson. Is that the brief of the conference?

The CuARMAN. No; you mean the brief of the taxpayer; mot
the brief of the conference.

Mr. MaxsoN. 1 mean the brief of the taxpayer.

Mr. PArgERr. There was a brief submitted by the taxpayer after
one of the conferences, of which we have a record. «

Mr. MansoN. If the taxpayer has submitted more than one brief,
I would like to have photostats of both of them. In other words
I would like to know whether the taxpayer, at any time, predicateci
any claim upon the theory that if he had bought General Electric
equipment, he would not have been put to the expense he was put
to by buying Allis-Chalmers equipment.

There 1s just one more question I would like to ask the witness.

The Cwammman, I think the conference report has been read.

Mr. MansoN. Well, I want to call the witness’s attention to it.

‘Do you remember attending a conference, the minutes of which
show that the dispute between the taxpayer and the bureau was a
dispute of whether the value in use should be determined to be 70
per cent cr 80 per cent?

Mr. SwareN. Yes. , A

Mr. MansoN. I will read to you this minute of .ne conference
which appears to be signed by you:

Taxpayer also contends that the plant as a whole is only 70 per cent in use,
. as against 80 per cent computed in the engineer’s report,

Mr. Swaren., Yes, .

. Mr. MansoN. What do you mean by the plant as & whole there?

Mr. Swaren. I meant the specific plant on which amortization
was being claimed, but not the steam electric system. When I use
the word “plant” I mean the specific plant. If I had raference to
‘t‘he ;:tirg installation of the taxpayer I would have used the term

m,
r. Manson. Did you make this memorandum of the conference?
~ Mr. Swaren. I do not remember that. I am inclined to think that
X did, but I do not remember it.

Myr. Manson. Well, that was the tazpayer’s contention, then?

Mr. SwareN. At that time; yes. X should say that that was the
taxpayer’s engineer’s contention, because it was almost entirely a
conference between his en%ineer and myself,

Mr. MansoN. That is all.

Senator JonEs of New Mexico. Then it was before that that this
question of considering the system was brought up?

Mr. Swarex. Yes, sir. I was not present at those conferences. I
went on vacation—I went on leave shortly after and was not present
at those other conferences. )




INVESTIGATION OF BUREAU OF INTERNAL BEVENUE 888

Mr. Manson. Would you just tell the committee how you hap-
pened to make this supplemental report if you were not present at
i:he conference? Just tell what happened when you got back from

eave. '

Mr. SwareN. Major De La Mater either called me into his office
or came to my desk—X forget which—and outlined what he con-
sidered would be the proper (Policy to follow, namely, considering
the system as a whole instead of the plant as an individual item.
Immediately that that was laid down as the proper policy the value
in use formula would be changed, as it is in my supplemental report,
merely changing the denominator.

Senator JoNES of New Mexico. Is that  value in use ” term applied
to the system without regard to the condition of the old plant?

Mr. Swaren. Yes, sir; in this case. However, that is not alto-
ﬁether, I might say, pertinent, for this reason: That the old plant

ad not yet reached the limit of its economic life. True, there was a
certain feature of obsolescence there, and that feature of obsolescence -
would have increased the cost per kilowatt hour; but had the tax-
payer been willing to accept those costs the old plants would have
served its purpose for some years to come. .

Mr. MansoN. Now, on that point, you are an electrical engineer,
are you not?

r. Swaren., Well, I might call myself that.

Mr. Manson. Is it not a fact that in the development of electrical
ﬁenerating machinery the cost of operation—that is, the cost of pro-

ucing electric current per unit—has constantly decreased with the
increase in the size of the generators?

Mr. Swaren. Yes, sir.

Mr. MansoN. And is it not a fact that all over the country, regard-
less of war or regardless of the demand for additional current, new

nerating apparatus or new generatm§ equipment consisting of

arge units has been supplanted by smaller units which were by no
means worn out?

Mr. SwareN. Quite right. There are other economic factors, how-
ever, which enter into the Berwind-White case, which would have
an effect on that particular phase.

Mr. Manson. But it is true, is it not, that the saving in cost of
operation much more than compensates for the investment?

Mr. SwareN, Well, that is a matter that can be determined math-
ematically. It is merely one of the agplications of Kelvin’s law.

: Mr. . ~NsoN. Will you state to the committee just what that
aw is?

Mr. Swaren, Well, primarily, it is that the most efficient conductor
of electric energy is that where the interest on the investment. in
copper is equal to the value of the ampere-hours lost. That law, in
economics, can be modified and enlarged to solve the economics of
almost any project. ‘

Mr. Manson. Turbo generators in the old plant?

Mr. SwareN. Some of them were. The principal part of the old
generating capacity, as I recall, was old generatcrs. May I look at
my report on thatf

r. Manson. Yes. )
" Mr. Swaren. I think that is stated in the report.
Mr. MansoN, Were there direct connecting generators?




Y
.

834 INVESTIGATION OF BUREAU OF INTERNAL REVENUE

Mr. SwareN. The turbo generators would be, of course.

Mr, Mansox. Yes, I know, but—m

Mr. SwageN. That I could not say. I did not examine all of the
old plant. I state here that a part were engine driven and others
were turbine driven.

Mr. Ma~soN. Those engine-driven generators were belt-driven
generators, were they not?

Mr. Swaren. I could not answer that question. I do not recall
ever having seen them. If I did, it has escaped my memory.

My, MansoN. What is the size of those engine-driven generators?

Mr. Swagrex, My report says that the oldest units were two 3,500
kilowatt engine-driven units installed in 1906, and still in fair
operating condition, and the newest unit, 2 3,500 kilowatt generator
installed in 1913, and in excellent operating condition. That, o
course, was a turbo generator. So I can not answer fully your ques-
tion there.

Mr. Manson. All right.

The Crairman, Mr. Hartson.

Mr. Harrsox. Mr. Swaren, you were trying to find the basis of
useful value in terms of percentages——

Mr. Swarex, Yes. ~

Mr. Harrson. Of the plant, construction of which was started in
1918, were you not? '

Mr. Swagren, Yes, sir.

Mr. Harrson. What basis would have to be used, according to
your interpretation, in order to determine the percentage of value in
use of that plant?

Mr. Swarex. I took for my report the basis of 2 power plant suf-
ficient for the taxpayer’s postwar business, which ¥ worked out to
be, as in this report, and then on the basis of su:sequent date two
3,508 kilowatt units, which could have been substituted for the two
5,000.

Mr. HarrsoN, You did not take into consideration, then, all the
available power which the taxpayer had at the close of the war?

Mr. Swagren, No, sir.

Mr. Manson. Which I believe includes not only the 1918 plant,
but includes the old plant? '

Mr. Swaren. Yes, sir. I did not.

Mr. Hartson. Figuring the capacity of the old plant which could
not be economically operated, but which was available for operation,
nevertheless, by the taxpayer, as a part of its productive capacity,
together with the plant, construction of which was started in 1918,
would give you a different result than the result that you reached?

Mr. SwareN. Quite different. I would like to qualify your ques-
tion there. You said the old plant could not be economically oper-
ated. There is an economic factor there which possibly would make
the old plant come very nearly being a more economical plant than
the new plant.

Mr. Hartson. Well, the plant, if I understand you correctly, was
capable of being operated ?

Ir. SwareN. It was capable of being operated. .

Mr. HarrsoN, And later on was dismantled, and a third plant was
substituted for it, but at the time that this inquiry was to be made—

ra ]
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and I do not mean the date of your report, but I mean the post war
date, at which time the value in use had to be determined, the old
plant was still capable of being used ?

Mr. Swaren. Yes, sir. :

Mr. Harrson. I think the testimony shows that it was held in
reserve, as I remember it.

Mr. Swaren. Yes, sir.

Mr. HarrsoN, You told the committee, I think, that you were not-
present at any conferences following the conference which was re-
ported by you on November 18th ¢

Mr. SwareN. I do not recall making that statement. To the best
of my recollection, that is true, but if I were present at any of the
other conferences, my presence was very very brief.

Mr. Harrson. The chailfe of the basis for determining this value
in gse wa% given you by Major De La Mater and was not concurred
in by you :

Mr. Swaren. Not fully.

Mr. HarrsoN. But—and I want to have you be very specific on
this—by reason of certain other facts which came to your knowledge
during the investigation, you felt that the result which was reached
by this adjustment, the technicalities of which you did not agree
with, was not unconscionable, and was probably meeting the equitics
of the Berwind-White case?

Mr. Swaren. I felt it did not meet the equities of the Berwind-
White case, that the Berwind-White com({mny was entitled, if they
cared to go to the expense of setting up additional claims, to a great
deal more amortization than they claimed. I feel that it was a very
favorable compromise for the Government.

Mr. HarrsoN. I think that is all. :

Mr. MansoN. Did the Berwind-White Coal Mining Co. claim
amortization on anything except this power plant?

Mr. Swaren. No, sir. '

Mr. HartsoNn. And yet, as I understand you, they had prol[:erty
on which amortization could have been claimed, and on which the
Govgrnment would no doubt have been compelled to allow amortiza-
tion?

Mr. Swaren, That is my belief.

Mr. HarrsoN. And which they made no claim for.

Senator JoxNEs of New Mexico. Tell us what that was.

Mr. Swarex. I did not investigate that carefully, because I did
not care to go out of the purview of my investigations, but it con-
sisted, in a general way, of mining machines, locomotives, mine cars,
and increased mire development—Ifeatures of that sort, running into
very large expenditures. Now, how much of that had been put into
the capital account I did not analyze their balance sheets far enough
to determine.

Mr. Mansox. Did you find that property in use when you were
examining the property?

Mr. Swaren. I did not examine them for that purpose. ‘

. Mr. Manson. But you do not know but what it may have been all
in use.

Mr. Swaren, I have no way of knowing. As a matter of fact, I
have tried to avoid making any inquiries relative to their business,
except as it specifically affected this particular power plant.

.
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~ The Cramman. At that point, it seems to me that your conclu-
sions are rather rash. You conclude that the equities of the case
justify them in claiming amortization on certain other new equip-
ment, and in view of the fact that you did not know whether that
equipment was in use or not, it seems to me that your conclusions
are rather rash.

Mr. Swaren. Well, it very probably wss not in use, because the

- mines were all shut down while I was there.

Mr. MansoN. There was a strike on while you were making this
examination ¢

Mr. Swaren. Yes, sir. ) )

Senator Joxks of New Mexico. I would like to know further
whether, in order to satisfy your judgment and conscience in the
matter, you did take into consideration any of these other so-called
equities of the Berwind-White Co. in arriving at the amount that
they were allowed. ] '

Mr. SwareN. It lessened my tendency to combat Major De La
Mater’s ruling. Of course, I did look at the balance sheets which
were submitted with the returns, but I do not recall how much the
capital accounts, particularly the plant and equipment accounts,
would increase during 1917 and 1918, but I do recall that there was
some increase in those capital accounts.

Senator JoNEs of New Mexico. Then, are we to understand that
the engineers in the bureau go outside of the briefs and outside of
the claims and take into consideration the general phase of which
they may have a smoattering idea and use your own knowledge in a
settlement of these claims?

Mr. Swarex. I believe that that might occur at times; yes.

Senator JonEs of New Mexico. Well, do you think it is quite the
right thing to do it?

r. SWAREN. I believe that under the amortizatjon law the com-
mission has very bLroad powers of discretion in the matter of the
settlement of amortization. ,

Senator Jones of New Mexico. Well, I know he has, but do you
think it is right to do it in a case of this sort? Here you refer to
things which, if I understood you correctly, you used in order to
ease your conscience in giving the taxpayer some advantage in this
settlement, where those matters were not presented to the Govern-
ment by the taxpayer, and of which you had no specific information,
Do you think that, is the right thing to have done

r. SWAREN. In many cases I think it would be.

The CrairmaN. I wish the witness would answer the question yes
or no. We are not talking about other cases. We are talking about
this particular cuse,

Mr. Swaren, Well, in this case I certainly do, Senator.

Senator JonEs of New Mexico. On the face of this statement I
certainly disagree with you.

Mr. MansoN. Mr. Hartson asked you something which related to
the postwar date as of which useful value was to be determined.
Wha:;i ;vas the postwar date of which useful value was to be deter-
mine

Mr. Swaren. From March 4, 1921, to March 3, 1924, inclusive,
were the dates that I always used in my determinations.
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Mr. MansoN. Were those dates laid down by your superiors as
the dates which you should use? - - . = ' L

Mr. SwareN. That is my understanding; yes. :

The Crmarman. At this point 1 think it might be enlightening to
the committee to have the witness tell just what business he is en-
gaged in at the present time, o

r. SwareN. Censulting engineer.

The CHamrmaN. On your own account?

Mr. Swaren. Yes, sir. :

The Cuiamman, For private industry ?

- Mr. Swaren. Yes, sir.

The CramrmMan. Have your activities brought you into contact
with the bureau at all? :

Mr. SwarexN. I have never appeared before the bureau in any way.
I have prepared reports to be submitted to the bureau,

The CrairmaN. For private companies?

Mr. SwareN. Yes, sir; but T have never appeared before the
bureau in any way.

The Cuamman. How long has it been since you left the bureau?

Mr. Swagen. About a year and two months.

The Cuairvan. Can you tell us about how many cases you have
presented to the bureau for consideration since that time?

. Mr. Swaren. Possibly five. :

The CHarmaN. Did they embrace questions dealing with amorti-
zation and depreciation ¢ '

Mr. SwakeN, Yes, sir.

The Cuairman. Your offices are maintained in Cleveland ?

Mr. SwakeN. Yes, sir. ‘

The Caaimrman. At what address?

Mr. Swaren. 1236 Leader-News Building. That is not my indi-
vidual oftice. It is an office set out with one of my clients, ‘
. The CHairmaN, You are not in partnership with anyone?

. Mr. Swarex. No, sir. ' .

The Cuairvax, All by yourself?

Mr. SwareN. Yes, sir.

The Cuairman. Have you anything fuxther, Mr, Hartson ¢

Mr, Harrson. I have no further questions of this witness.

.Mr, Manson. That is all. .

The Cuairman, Thit is all, Mr. Swaren.

Mr. Davis. I might say, Mr. Chairman, that the next case to be
presented is one in connection with which the engineers. have not
finished their final report in the matter. They will get that out
this afternoon, so that we will be prepared to go ahead on it in the
morning. That is the case of the Northwest Steel Co. -

The CrnairMaN. You are all through with the Standifer case, as
1 understand it? -

Mr, Davis. Yes, sir. o ,

- The Cuammman. Are you also through with the Standifer case,
Mr. Hartsont .. .~ = _ , :

- Mr. Harrson. Yes, sir. = .

- The Cuamrman. I will ask Mr. Xartson if he will get such of his
reports together as he desires, so that' we may proceed with the
Northwest Steel case to-morrow. o

92 H—-25—rr G—"T
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- Mr. Hartson. Very welly sir.: - - - ° . o

The Cuairyan. And if agreeable to Senator Jones, we will ad-
journ here until 10 o’clock to-morrow morning. . ’

Mr. Harrson. Before adjourning, I want to make one statement.
Mr. Tandrow tells me that the brief does not contain the statement
of this claim concerning which Mr. Swaren testified, as to the differ-
ent tylpe of machine that might have been installed, but was not in-
stalled. He made mention of an Allis-Chalmers machine and a Gen-
eral Electric machine. So far as Mr. Tandrow is able to determine,
there was no such claim. '

Mr. MaxsoN. You are referring now to the Berwind-White case?

Mr, HarrsoN, Yes; I am referring to the Berwind-White case.

The Cuarman. In other words, that is a statement that, perhaps,
was brought out in conference?

Mr. Hartson. It is quite possible that it was orally presented, but
there is nothing, in so far as the brief goes, which indicates that it
came up, or that it was contended for by the taxpayer.

The Cuairman. Would it not be wisdom on the part of the bureau
if they made a record of these oral claims in the bureau, for future
consideration of this kind?

Myr. Harrson. It would be extremely wise, Senator. The human
element, however, enters into it, and due to the tremendous number
of conferences that go on there all the time, and by reason of new
things which come up and engage the attention of the men who have
just been in conference, frequently through negligence there is not
a ;qroper record made of a conference.

Mr. Davis. Would it not be well to have the testimony of the
witnesses in the conference as taken and a record made of it?

My, HartsoN. In my judgment, it would almost warrant the ex-
pense involved if court reporters were present at every conference of
the bureau representatives with the taxpayers. I have always
thought so, but there are so many conferences going on down there
that the expense would be very large, and the amount of irrelevant
testimony that would be taken would be tremendous. It has been
a question with those in executive positions in the bureau to deter-
mine whether that would be wise.

Senator Joxes of New Mexico, Let me inquire at this point: Do
you not also believe that it would be a good idea to eliminate these
informal conferences altogether and prevent attorneys running in
‘there and asking about this thing and that thing and the other
thing? Would it not be a good idea to eliminate that and have
nothing but formal conferences?

Mr. Harrson, It would be an excellent idea—an excellent idea.

Senator Joxes of New Mexico. I quite agree with you. I recall
very well my experience in regard to that sort of thing, and I under-
took to stop it in the legal bureau of the Interior Department. I
also stoplped clients from coming to me and inquiring when this
case would be disposed of and when they might expect a decision,
and all that sort. of thing. I gave them to understand that as to all
such matters they should view the department in the same light

that they would a regularly constituted court and that all proceed-

‘ings should be formal, and should be so treated. I did that, for
two reasons; first, I thought it interfered with the efficiency of the
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-people working in the department, that it was a continnal waste
of time in discussing with the people who have business before the
department these matters. Then, aguin, I think it lowers the

- dignity of the bureau and the judicial character that should surround

- all of this work. - I believe that is a procedure there that you should
be interested in correcting without delay, and I think perhaps the
commissioner might issue a ruling prohibiting anything of that sort,
and requiring that these conferences all be formal and at fixed dates,
so that the people who are to participate in the conference may
-regulate their other work so as to be present and have the matter in
hand which is to be discussed. But these informal, so-called, con-
ferences, which really amount to the attorneys for claimants, or the:
claimants themselves, coming in, hoping that their presence may
result in quicker action or more favorable action; or that they may
create a friendly feeling, or something of that sort, it seems to me
ought not to be tolerated.

I am just making this as a suggestion, but it does seem to me that
the bureau itself will be glad to bring about some different situation.

Mr. HarrsoN. I want the record to show, too, Senator, that in that
regard, those have been the instructions of the commissioner. This
thing has been up for discussion and decision by the commissioner
a great many times, The very thing that the Senator has commented
on, the continual interruption of bureau work by men informall
coming in and wanting to discuss a case, has been entirely eliminated,
so far as men doing original work on the cases are concerned; but
one of the prinicpal duties of the chiefs of the sections is to inter-
view people and talk with them, and, in a sense, keep them awa
from the men who are doing what I have described as original work
on the cases. ,

There are specific instructions that only formal conferences be
held, and that only one conference be held, and yet the practical
difficulty in the way of putting that 100 per cent into effect is almost
insuperable. These taxpayers are tremendous’y concerned about
their cases, of course, and there are so many different elements and
small details and items that constantly come up, that the taxpayer
does not fairly present at the time of his conference, that he thinks
the burean is acting arbitrarily if the bureau decides it without
giving him the opportunity of putting in the additional matters
which he should properly have put in originally.

But the bureau, as I stated earlier in the hearing here,
has been overly liberal in giving conferences. The attempt to cut
down and eliminate the freedom of discussion by the taxpayer
of his case in the bureau has resulted in what I have thought to

Senator Jones of New Mexico. I realize the difficuities in the
way, but at the same time, I am quite convinced that the idea of
an attorney or a client running continually to the people who are
deciding a case, to discuss it and present it in a new way, or some-
thing of that sort, really disorganizes the work in the bureau, and
even though taxpayers might not like it, it strikes me that the orderly
conduct of the business of the Government requires that there be
some system adopted, rather than the miscellaneous coming together
and talking with this raember of a conference or an engineer or the
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employee who might be. doing the work on a case. I thought that
some law or some system might be inaugurated to cure that. I
realize the difficulties in the way of having an absolute rigid sys-
tem. - It seems to me, if you must have some talk with these people
about their conferences, or when f'ou suggest a conference, you have
one clerk whose duty it would be to look after those conferences
-alone, to see that the conferences are all orderly and they are set
down at a definite time, when there will be a conference in a formal

Wa . .
&r. Manson. I think that is already true of formal conferences.

" I think they do that,

" Senator JonNgs of New Mexico. Then, eliminate all of these in-

formal conferences and have nothing but formal conferences.
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FRIDAY, DECEMBER 19, 1924

UNTTED STATES SENATE,
Sevecr CoMMITTEE To INVESTIGATE
THE BUREAU oF INTERNAL REVENUE,
Washington, D. C.

The committee met at 10 o’clock a. m., pursuant to call of the
chairman, , . .

Present : Senators Couzens (presiding), Watson, Jones of New
Mexico, and Ernst.

Present also: Earl J. Davis, Esq., and L. C. Manson, Esq., of
counsel for the committee.

Present on behalf of the Bureau of Internal Revenue: Mr. C. R.
Nash, Assistant to the Commissioner of Internal Revenue: My, Nel-
son T. Hartson, solicitor, Bureau of Internal Revenue; and M.
IS{. M. Greenidge, head engineering division, Burean of Internal

evenue,

The Cuamyan. Proceed, Mr. Davis.

Mr. Davis. You were to present somme matters in reference to those
commitments, Mr. Hartson. .

Myr. Haitrson. Yes; I would like to call My, Tandrow,

TESTIMONY OF MR. W. §. TANDROW-—Resumed

Mvr. Harrson. The Senators will remember that the point arose
in the Berwind-White case as to the J)r,actice of the Department in
permitting commitments to be accrued on books of corporations for
the purpose of determining the amortization allowance to those cor-
porations. L made the statement, as I recollect, during that dis-
cussion, that the Berwind-White case was not an unusual case, so
far as this point is concerned, and the treatment of these commit-
ments, and Mr. Manson then asked for a list of companies where
the same practice had been followed with regard to commitments.

A search has been made by Mr. Tandrow and others working with
hinz, and his report is not to be construed as being a complete report
on all of the companies wherein commitments were considered in
connection with amortization, but it is complete so far as we have
been able, up to this time, to secure information on all the companies.

M. Tamfrow will explain in detail what he has done and what
the practice is. : : .

. The Cuamman. Before you Froceed on that, in order that I may
understand it clearly, I would like to ask this question: The bureau
allowed for commitments when the taxpayer kept an accrual on his
vooks, that is, when he accrued his liabilities through commitments,
but in cases where he did not make journal entries of his commit-
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ments, cr kept a book record of them, they were not allowed by the
bureau; is that correct? . .

Mr. Tasorow, I would not say so, Senator, for the reason that
appropriations are usunally made to carry out construction work.

ow, where an tppropriation was made for war facilities, and the
expenditures were not completed in 1918, in those cases that I have
investigated, the taxpayver has claimed amortization on the unex-
pended p: it of the appro;)riation for the war facility. Although the
expenditure did not, in fact. occur in the year 1918, the a pro‘n-ia-
tion was made out of reserves for construction. and they have
c¢laimed amortization on such appropriations in the year 1918,

Mr. HartsoN. Was that done in the Berwind-White case?

Mr. Tanporow. Yes, sir; that is the circumstance in the Berwind-
White case.

The CrHAIRMAN, I think the testimony will show that you did not
look? it up to see whether the entire appropriation was spent. Did
you '

Mr. HarrsoN. We have further information on that, Senator.
Since the hearing, Mr. Newton, the revenue agent who made the
examination in the field, and who checked the costs of this company,
has submitted a report, and Mr. Tandrow is prepared to give you
the information contained i that report, so far as the actual expendi-
tures of money by the Berwind-White Co. in the year 1918 went
and so far as deliveries of materials in that year went, including
also certain priority orders that the company had under the war
administration here.

I think, before we get into the list of the other companies, it
would be. proper to report on the Berwind-White case, as to just
wha: the facts were with regard to their accruals of these commit-
ments,

Mr. Tanorow. In this reply of the revenue agent, it is stated as
to why he made a reexamination of the books, and it appears that
it was suggested by Mr. Parker, of the engineering staff of the
committee. In the revenue agent’s report, dated December 12, 1924,
which I will read, the following statements are made:

Mr. Georee E, FLETCHER, ’
Internal Revenue Agent in Charpe, Philadelphia, Pa.

Sir: Inclosed herewith are working papers showing my verification of 1918
costs with reference to Berwind-White Coal Mining Co.'s ~laim for amortiza-
tion of war facilities, This is furnished in connectlon with question raised
by the Senate investigating committee a&s to whether equipment ordered in
1918 and paid for In 1919 was amortizable as a 1918 addition,

An examination of this mmemorandum will show that 19 of the orders were
pald In part or in full in 1918. and that of the others not pald for in 1918 some
had been partly shipped, and that in some others priority sheets were included
with order and shipments directed to be made In 1918 when possible, It is
thought that this entire amount should be included in 1918 costs as originally
recommendeqd on the first audit of the case.

In compliance with Mr. L. H. Parker’s request, the depreciation on plants
85-36 and 40 was as follows:

1917. - —emne $34,027.47
1018 o T 3427, 47

1910, - 34,027. 47

_Mr. Parker's address is 410 Senate Office Bullding,

LK
P
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In forwarding this letter Mr., Nash suggests that it be marked *Attention of
Mr. Nash.” , ‘ :
Respectfully, : .
‘ ] Freperic NEWTON,
Revenue Agent,

To that letter is attached a statement showing the ccsts of the
various facilities on which the Berwind-White Co. claimed amorti-
zation. It shows that in the year 1918 $277,323.70 was charged out
as actual expenditures for the war facilities.  For the year 1919,
$737,295.12 was charged. e ‘ :

However, in looking through the orders covering the property
which went into the power plant or the war facility. it shows that,
without exception, the material was ordered largely under priovities
which were granted by the War Industries Board between June,
1918, and the latter part of 1918. In other words, this taxpayer was
committed for these facilities entirely during the year 1918, Al-
though the commitments break up, with the larger proportion in
1918, the actual, in fact, postings of expenditures show that the
larger expenditure occurred in 1919, and the smaller in 1918,

The CramrMaN. In that connection I would like to ask whether
the examination verified the actual expenditures, or whether it wus
just taken from the books of entry?

Mr. Tanvrow. This report verifies the actual costs.

Mr. Harrson. Mr, Tandrow has just read the figures. if I under-
stand it correctly, as to the actual expenditures. Is that correct,
Mr. Tandrow?

Mr. Tanorow. That is correct: that is. actual book costs.

Mr. MansoN. Mr. Tandrow, does Mr. Newton’s report show how
the liability on commitments was carried on the books of the
Berwind-White Co., between the time the order was given and the
time of shipment? _

Mr. Tanorow. It does not directly, but my understanding-—not
from this report. but from other records in the files—is *hat when
the Berwind-White people committed themselves to the purchase of
certain equipment. out of their reserve they set aside a fund to pay
for the equipment when it was received ; so that from one standpoint
you might say the expenditures were made when the orders were
glaced. However, the money probably was not paid until sometime

efore delivery or on the date of delivery.

Mr. MansoN. Did they treat the contingent liability to pay for
the goods, if delivered, as bills payable?

Mr. Tanprow. I am assuming that they did. I would not like
to state that to be a fact.

Mr. Manson. Well, let us take this situation: They ordered these
two large generators? o

Mr. Tanprow. Yes, :

. bel(xl'.? Manson. Those generators doubtless had to be manufac-
ur _
- Mr. Tanpeow. Yes.

Mr. Manson. If the Berwind-White people, when they gave that
order, treated those generators as bills payable, would they set up
on their books those generators as an asset, to offset that liability?

_ Mr. Tanorow. They really wovld not have any assets; they would
have a commitment under contract for the delivery of generators.
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They would probably set up in their p‘rof‘erty account a suspense
account covering materials to be delivered, and as the gr'ogressive
payments were made against those generators, they would charge in
this suspense account those payments, until the generators were
delivered finally. Then they would transfer that suspense account
to a definite property account. L L ‘
The Crarruan. I would like to ask you right there, Mr. Tandrow,
if suck a practice of setting up liabilities for purcfnases is not an
unusual practice? In all of my experience I have not seen where
they have been set up as a liability on the corporation’s books.

. Mr. Tanorow. My experience has been just to the contrary, Sen-
ator. On all the construction work on which I have been engaged,
it is the usual practice of corporations.to make an appropriation for
construction work, and that appropriation, or the money for that
appropriation, is charged against a suspense account. = 4

e Cuairman. That may be true. I amn not questioning when
the actual payment was made; but assuming that I order a million
dollars worth of tires, for instance.  Would you think that I should
set up a million-dollar liability in the company’s books for goods
undelivered? . : ,

Mr. Tanorow. That material is of a different character from
supplies and materials which go into construction work. Here we
are dealing with materials that become part of a permanent prop-
erty account, or become s property asset, while tires are expendable
items, in the usual run of industrial organizations that use tires.
The Cnairman, Let us put it another way. Suppose I order
a $10,000 garage to be built, at a plant. Do you think the practice
would be set up a $10,000 liai)ility immediately I ordered that garage
construction? . . S ,
Mr. Tanpbrow. You would make an appropriation to cover that
construction work, and although I may be wrong, while my experi-
ence might not have covered these cases that you have in mind, I
have usually found that that api;ropriation would be credited to a
suspense construction account. You see, the money would be actu-
ally taken from funds of the company and put into this susponse
account. It would be, in fact, an expenditure when the contract
was made, but as the construction work was carried on the cost to
cover the component parts of your facility would be charges against
this suspense account to offset the cash credit or or appropriation.
Then, after the job was over, there would be a refund or an over-
assessment against the account to cover either an overexpenditure or
an underexpenditure. That is the usual practice, I tﬁ'ink‘, in ac-
counting in the largest industries we have; that is, railroad work
that T have in mind.” That is the uniform practice prescribed by
the Interstate Commerce Commission. ‘ RS
Mr. Manson. Mr. Tandrow, these generators were ordered ‘from
the Allis-Chalmers Co. - o ' R
Mr. Tanorow. Correct. , R
Mr. MansoN. Suppose the Allis-Chalmers Co., after it Feceived
this order, had gone into bankruptey, and the trustee in bankruptcy
refused to build the genérators. Would you say that thé’ amonnt
;yhl;glbthgd been set up in-the manner you have described, ig still & -
'&lly"- ."’?'!":- L A AR A K
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.. Mr.1 Tanogow.: Any..costs would. he ‘changed. {o_ profit and loss,
with- a. company . going into_bankruptcy, necessitating the cancolla-
tion of commitment outstanding against it. .= = . o

‘Mr. MansoN. If you had not psid anything on these generators,
but the company from which you ordered them, however, had gone
into bankkruptcy, what becomes of your liability?, . E
.- Mr. Tanprow. It would be wiped off the books.

Mr. Mangon, It would be wiped off the baoks? : _ .
.. Mr, Tanprow. Yes. S e :

Mr. Manson,. Suppose they had strikes, and. they were unable to
build,t‘l;l: generators. - You would just wipe it off the books, would

ou no o L ; : -

y Mr. Tanprow. We are dealing, I think, in theorem. Of course.
the fact in this case was that the Allis-Chalmers Co. carried through
its obligation, S - ' . :

. Mr. MansoN. Yes; but we are going back to the time of the order,
and we are trying to determine whether at that time there was an
expenditure. We are going back of what the bureau did in spread-
ing amortization. o ,

The Cuammman. I do not think that is just relevant. What we
are trying to get at here is that money was actually expended in
this particular case, and whether that was the policy of the bureau
in: dealing with all cases, where the taxpayer was given for commit-
ments on war materials.

Mr. MansoN. I would like to say, right at that peint, without

ing further into this examination, that Mr. Tandrow has said that
1t is the custom of corporations to_treat commitments as liabilities.

1 wish to take issue with that, and point out the absurdity c¢f any
such practice. In the first instance where an order is given for any
material, if it be raw material or manufactured equipment of any
description, the transaction which results is merely a contingent
liability, 1t does not result in a fixed Hability. .

The CaammaN. I agree with that, from the thousands of finan-
cial statements that I have examined for the extension of credit with
banks or trust companies. I never saw a single solitary item set
up as a contingent lability. - - : :

Mr. MansoN. These suspense accounts that Mr. Tandrow talks
about are mere memorandum accounts. :

-The Cuamman, Yes, but if the taxpayer had issued a financial
statement at that particular time for the purpose of extending
credit, or had filed a statement with the Secretary of State, he never
would have had that item: and you can not find now & statement
Published by the Berwind-White Co. where they set up a contingent

iability of that kind, because it is obvious that it would absolutely
upset your entire statement, because they would have no property
value to represent the liability, and therefore the ratio of debts to
assets woald be out of all proportion. S :

- Mr. Manson. I want to point out that at the. time this order was
given all equipment of this class was going up in price; it was on an
ascending - market.' If the Berwind-White Co. had canceled this
order six months after it was- given, the Allis-Chalmers Co. would
have been compelled to prove: that they could not sell those genera-
tors to anybody elso at the price the: Berwind-White Co. had agreed
to pay for them before they made them’ without the Berwind-White

82019—25—prr 6—8
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Co. having lost a nickel, and such a condition as that did not exist.
As a matter of fact, there was no liability there until the generators
had been placed on cars for shipment to the . Berwind-White Co.

The CaAIRMAN. Yes; but the developments after that time show
that thﬁ;did actually have a couple of commitments? '

Mr. MansoN. Oh, yes, - . / x

The CrAmMAN, I am not questioning' that policy, except as I
understand it is in contradiction of their own rules, or in contra-
diction of the statute. I am particularly interested in finding out
whether they gave other taxpayers like consideration.

Mr. MansoN. I want to call the committee’s attention to the fol-
lowing provision of Article 183, Regulations 62: o

In the case of facilitles, the constuction, erection, installation, or acquisition
of which was commenced before April 6, 1917, and completed subsequent to that
date, amortization will be allowed with respect only to that part of the cost
incurred on or after April 6, 1917, and which was (or should have been) prop-
erly entered on' the books of the taxpayer on or after that date,

Now, do you know, Mr, Tandrow, whether or not it is the prac-
tice of the bureau, in cases where facilities were ordered before
April 6, 1917—ordered in 1916, and paid for in 1917—to distribute
amortization there on the basis of the payment in 1917, or the basis
of the commitment in 19164 ‘

Mr. Tanvrow. It is on the basis of actual costs incurred after
April 6, 1917. .

r. MansoN. Would you consider in that instance, that if a tax-
payer had ordered equipment in 1916 to be erected in 1917 the cost
was incurred in 1916 or in 1917¢ .

- Mr. Taxprow. You are dealing with an entirely different situa-
tion.

Mr. Manson. Well, I am dealing with this thing. :

Mr. Taxprow You are going back to 1916, and the United States
did not enter the-war until 1917.

Mr. MansoN. That is exactly what I am trying to get at. What
I want to know is whether you have carried your policy out con-
sistently by denying amortization to taxpayers who ordered facili-
ties in 1916, which were not paid for until 1917. If the position of
the bureau with respect to the spread of amortization on the basis
of commitments is correct, then, of course, when an order is given
in 1916, in the language of this regulation, the property should be
entered on the books in 1916, instead of in 1917, oy

Have you carried this policy of spreading amortization through
consistently by denying the taxpayers who ordered facilities in 1916
:lzsr)ri(ér?tizathn, because of the fact that they had ordered them in

Mr. Tanorow. Well, just consider this, that prior to April 6,
1917, the United States had not entered the war.: That is absolute
evidence that any commitments prior te April 6, 1917, were not for
the prosecution of the war against the German Government, in so
far as we were concerned. Therefore, you should not include com-
mitments. But after . é)ril 6, 1917, T believe the majority of the
industries of the United States devoted their industrial efforts to

roduction for the Government of the United States first. So we -

‘have a concern which had in process construction work for the pro-
-duction of -any articie, and. after April 6, 1917, that construction
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was carried to its completion. We think in that case he is right-
fully entitled to the cost, because there was a conversion of purpose
at April 6, 1917, from general production to specific production. for
the Government of the United States. He is not entitled, when
his commitments were incurred prior to April 6, to amortization,
but he is entitled to costs after April 6. -

Just take it the other way—— Co

The Cramyan. That is certainly giving it to the taxpayer, both
coming and going.

Mr. Mansox. Is that the witness’ answer to my question?

The Crairmax. He has said so.

Mr. Tanorow. I have not fully covered the point.

On the other hand, between April 6, 1917, and November, 1918,
the taxpayers, for economic purposes, or because of a desire to
further the prosccution of the war by the Government of the United
States, assumed many liabilities for construction work for the pur-
pose of producing articles for this Government. The war termi-
nated on November 11, They had these outstanding commitments
at November 11 that they could not cancel without going to great
expense.

Senator JonNes of New Mexico. Right there, did you inquire into
this question as to whether they could cancel them without great
expense or not? :

Mr. Tanprow. In this particular case, Senator, I have not made

a field examination. I do not know the character of the physieal

facilities, but I would say, just from reading the files and knowing
how work was progressing on this construction, it would have been
common sense for those people to have completed the facility.

Senator JonNes of New Mexico. It may have been common sense
if they waiited to use the facility thereaiter; but so far as the Gov-
ernment is concerned, would it have been common sense for them
to go ahead and purchase generators when the order could have been
canceled without any loss whatever?

Mr., Tanprow. Let me answer that in. this way: In this particular
case, after the close of the war—in 1920, in fact—this company pur-
chased a 10,000-kilowatt generator for the cost of a 5,000-kilowatt
generator. The only reason that they were able to purchase the
10,000-kilowatt generator for the cost of the 5,000-kilowatt generato:
was that the Norfolk & Western Railway had ordered the 10,000-
kilowatt generator to cairy out plans of enlargement in connection
with its participation in war work. After the war terminated the
railroad was willing to cancel the contract for that turbo-generator.
These. people were able to purchase it for approximately one-half
of its original contract price. . :

Senator Jones of New Mexico. When did thcy make that trade
on that particular generator?

Mur. Tanprow. In 1920.
hSenator JonNes of New Mexico. Did they claim amortization on
that ¢ -

Mr. Tanprow. No; that is not included in the claim.

Senator JoNes of New Mexico. You are using that simply as an
illustration ¢ ‘ '
+-'Mr, TANDROW. Yes.
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Senator JoNes of New Mexico. It appears that in this case the
actual expenditure on those plants that are to be amortized was only
about $34,000 in 1918, was it not? . :

Mr, Tanprow, No,

. Senator Joxes of New Mexico. $200,000 and some odd?

Mr. Tanpbrow. Yes; $277,000.. : ‘

Senator Jonks of New Mexico. Yes; $277,000, and the property
whi.c}: \?vas purchased in 1919 was what? What did the $277,000
go into

Mvr. Tanorow. The $277,000 went into the preliminary construc-
tion work, I am assuming, such as foundations and steelwork, for
the purpose of preparing their power house to receive this equip-
ment.

Senator JoNes of New Mexico. When did they actually make the
contract for the e%uipme.nt?

Mr. Tanorow. The contracts were made running from July, 1918,
up to the latter part of 1918.

Senator Jones of New Mexico. I know, but—

Mr. Tanorow. This specific generator, the generating equipment,
was contracted for in July, 1918, under a priority issued by the War
Industries Board. They entered into the contract with the Allis-
Chalmers people for the equipment at a stipulated price. When
the war terminated, on November 11, the work in the All's-Chal-
mers plant had progressed on that equipment to a substantial extent.

Senator Jonrs of New Mexico. What was the marketable value
of the equipment in 1919, when they actually received it?

Mr. Tanprow. Just reasoning from the fact that the{ purchased
a similar turbo-generator later for half its cost in 1920, I would say
probably 50 per cent, by discounting their obligations 50 per
cent, such as the Norfolk & Western Railroad did. .

Senator JoNgs of New Mexico. The Norfolk & Western Railway
took a loss of 50 per cent on that same thing, did they?

Mr. Tanprow. Yes. .

Senator JonNes of New Mexico. Well, what was the loss to these
pegfle who purchased it at a discount of 50 per cent?

r. Tanprow. That is it, but this equipment purchased from the
Norfolk & Western Railway was not acquired until 1920,

The CHAIRMAN, And was not amortized?

Senator Jonks of New Mexico. No.

Mr. Tanprow. I am reasoning from that transaction back to this.

Senator Jonrs of New Mexico. Why do you have to reason back?
What we want to get at are the facts. We want to know what they
were. ' : ,

Mr. Tanprow. Answering the question of the Senator, he asked
what this particular company would have lost had it canceled its
commissions, rather than to have continued their construction. .

Senator Jonrs of New Mexico. Yes; that is what I am after. Do
you know, as a matter of fact, or have you investigated that ques-
ti(;rll t(; get at the facts, or must you indulge in reasoning, #s you
call it ' S

Mr. Tanprow. Yes; we certainly have to, Senator, for—

Senator Jonks of New Mexico. Hold on, now. The important
thing for us to know is how you did handle those things—by merely
reasoninig it out, or did you attempt to find out what the facts were?
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Mr, Tanporow. Of course, the engincer that reported in this case
went very carefully into the facts. ‘ : :

Senator Jones of New Mexico. What facts did he find out about
it? What did he find out about the marketable value of the com-
mitments and the products which he had agreed to purchase? If
he had not bought it, what would have been done with it? Could it
}fmve lé)een disposed of for the amount that he had agreed to pay

or it K

Mr. Tanprow. No. :

Senator JonEs of New Mexico. Were those facts ascertained?

Mr. Tanorow. Well, I would not speak for the engineer, but I =
know this, that in every——

Senator Joxes of New Mexico. Hold on. I want to know whether
those facts were ascertained in this case or not.

Mr. Tanbrow. No. ’

Senator Jones of New Mexico. Well, that answers the question.
You did not undertake to-make inquiry then, into what could have
been obtained for the article, but you just allowed him to go ahead
and complete the examination and took his amortization on it, assum-
ing a loss?

r. Tanpbrow. Correct.

Senator JoNgs of New Mexico. When, on ascertaining the facts,
there was no loss at all, or all loss could have been avoi&ed by sell-
ing the?property to somebody else, but those questions you did not

0 into
& Mr. Tanprow. I did not, but I will venture %o say that the en-
gineer who covered this case in the field gave that very serious
consideration.

Senator Jones of New Mexico. But I do not want any assumption
from you. I want to know what the record shows as to the facts.
Did he make his report on that question?

M. Tanpbrow. Not specifically. It is the usual practice, for that
to be considered, though, Senator; that is, as to whether or not
it is— : :

Senator Jones. Then, why did he nof consider it in this case,
and why did he not report it?

Mr. Tanorow. He (f:)ubtless did consider it, but did not embody
his reasoning, as I said before, in this report, because he allowed
amortization on 1919 expenditures. :

Senater JonEes. Do you not think, in settling that question of
amortization, you should consider what could have been soved in
the transaction by canceling the contracts altogether?

My, Tanprow. Yes, sir.

» Senator Jones, And that was not done in this case !

Mr. Tanovrow. Of course, I c¢an not speak for the engineer who
n;a;le the report. It is usual to consider that featrre of every
claim. :

Senator JoNrs. The peoi)le who deal with ammortization are circum-
scribed by the report. They have nothing before them except the

report, and if the engineer fails to make any report on that point,
how could the officials of the bureau dealing with this case con-
sider that at all, unless they had something before them? ‘

AR
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Mr. Tanprow. I will just answer that, if you would like to have
me answer it, from the standpoint of an engineer who has had con-
siderable experience on amortization work,

Senator Ernsr. Give as full an explanation as you want to make
concerning. it.

‘Mr. Tanprow. If an engineer embodied in the amortization re-
ports all the information secured during an investigation, it would
require, I would say, months and months of time to prepare a re-
port on one case. You have opportunities for making a great many
studies of these various claims, and nfter experience, of course, you
are able to judge how a case shall be best handled. You consider it
from one stamﬁmint and reason that it is not proper to recommend
amortization on that basis. You consider it from another standpoint,
and you may take into consideration a hundred different factors,
but in coming to a conclusion as to how that claim is to be properly
handled, you may have to discard many features that should be
considered. From the engineers standpoint, that information is ab-
solutely extraneous to the recommendation that you are going to
make, so that you do not encumber the files and the report, assum-
ing that your are honestly fulfilling your obligation as an officer of the
Government of the United States. You do not embody all of the
extraneous information, but you prepare your report on the most
logical and most reasonable basis upon which amortization shall
be allowed. That is, not including a great many other considera-
tions that have been given to the case, you make your recommenda-
tion, It is to your mind a very honest report.

It goes in, and it is read by reviewers. You may be questioned.
T have been questioned; I have had reports held up as long as
eight months before I could finally convince a reviewer that my con-
clusions were correct. It is passed on to the chief of section, and
he will question certain details in that report, until finally you
have your report approved. That report will deal with the allow-
ances upon one basis prescribed in the regulations, although, in reach-
ing that conclusion, you might have considered a dozen, or even a
hundred different factors in arriving at your recommendation.

Senator Joxes of New Mexico. T am very glad you made that ex-
planation, and I have felt all along that that was quite true, neces-
sarily so,

» Now, if that be true, by what sense of justice should reviewing
officers overturn an engineer’s report when he has taken into con-
sideration in the field all of these extraneous circumstances which
you have illustrated, and undertakes to make some sort of adjust-
ment, ironclad, arbitrary, on the basis on which the engineer finally
reported amortization should be allowed? In other words, if in this
very case the engineer had suspected that a large allowance for
amortization on the basis finally adopted should have been had
would he not probably have suggested this other theory of amortiza-
tion which was not reported but which he did take into considera-
tion in making his report? You have intimated that probably the
engineer in this case concluded that these materials or these machines
could have been disposed of after the war without a loss, but inas-
much as they were not disposed of and were installed, he concluded
to allow amortization on the basis of 80 per cent in use. That prob-
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ably would have been a fair thing if the engineer’s report had been
carried out in full, but when you reduce that percentage in use
to 35 per cent, or whatever it was, then that would be wholly out of
line with the amortization on the theory of what it should have been
if the facility had been disposed of or if the contracts had been can-
celled. Therefore does not that indicate that the system down. there
is wrong in overturning these engineers’ reports?

Mr. Tanprow. Answering for myself, Senator, I would say no;
that the system is very good: that 1s to say, where we have one re-
viewer to contend with it might be much better if we had a half a
dozen reviewers to contend with, for the reason that the larger num-
ber of engineers that you have review the reports the more nearly
correct the results are going to be I believe. As it is now, we only
have one reviewer whe must pass upon our reports.

Mr. Harrson. These reviewers that-you speak of are engineers,
are they, Mr. Tandrow ¢

Myr. Tanorow. Yes; they are engineer reviewers. .

In my own experience in many cases I have modified my recom-
mendations at the suggestion of the reviewer, for the reason that I
was definitely shown to be in error in my first recommendation.
That has not happened in one case, but in a great many cases, and
my position is that the greater the consideration the broader the
consideration that is given to a report, even though you have to
.modlify your recommendations, the more equitable treatment is the
result. :

I would not say that simply because a reviewing engineer has not
seen the property in the field, and has not considered all of these
figures, his suggestions should not be given consideration. He will
look at your report fromn the standpoint of the law and regula-
tions more than from the practical features with which an engineer
has to deal in the field; so that you get your reports more nearly
to conform with the requirements of the law and the regulations
by having those reviews, and ¥ believe you give the taxf)ayer fairer
treatment because an engineer covering a case in the field may have
controversies with the taxpayer, just clashes of personality, which
will mitigate against the taxpayer’s claim. Those things the re-
viewing engineer will not have knowledge of.

Senator JoNks of New Mexico. I am not at war with that idea
at all about the utility of consultation with the engineers after you
get into the office; but the point I had in mind was this: The engi-
neers in the field, as you say, took into consideration the different
- olans on which amortization might have been adjusted, and came
" into the office with only that one plan. That plan might be upset
by this reviewing or consulting engineer in the department, and he
may lose sight of the very consideration which induced the basis of
amortization recommended by the field engineer. I am just wonder-
ing whether that is not wrong. In this case it would seem that it
woitld have been favorable to all parties, and especially to the
Government, to have amortized this claim on the basis of the value
of the property undelivered, and to have allowed amortization,
perhaps, on the whole of what had been spent in 1918.

May I ask what would have been the difference in the settlement
of the claim to the government had that course been pursued, if the
contract had been conceled on November 11, 1918, and the Berwind-
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White Co. had stood responsible for any damages .to the con-
tractor, and it should have appeared that these machines could
have been sold at the price which they had contracted to pay for
t}le.m?? What would have been the difference in the amount of the
claim? ' : I .

Mr. Tanprow. 1f you would treat this case on the basis of what
the company could have canceled their obligations for—you see,
they did not cancel their obligations. They carried their work to a
state of completion. , X
q Senator Jones of New Mexico. Well, assuming that they had

one it. ' :

My, Taxprow. Assuming that they had done it, it would have
been necessary for the engineer to have proven absolutely by the
use of theorem and on the basis of comparitives, how much this
company would have lost tlirough the cancellation of their con-
tracts. You see, they did not cancel their contracts. :

Senator Jones of New Mexico. That is true. ‘

Mr. ‘Tannrow. And that very point would have been subject to
attack by the taxpayer. It would have been a moot question.

Senator Jones of New Mexico. But, hold on. Do not get away
from my direct question as to what would be the difference if that
had been done, assuming that there was no liability on the deferred
contracts? . -

Mr. Tanorow. I could not answer that question.

Senator Jones. Would it have been a considerable sum? -

Myr. Tannrow. Yes; I should say fifty per cent,

Senator Joxes. Then, was it not important for the officials to
have ascertained that? ‘

Mpr. Tanorow. Well, the determination would not have been a
matter of facts, because the facts would not be ascertainable. It
would have been purely an estimate.

Senator Jonks of New Mexico. Why could not the facts have
been ascertained? .

Mr. Tawprow. For this reason, Senator, that it would have
been necessary to determine the cost to the taxpayer of cancelling
bis obligations on November 11, 1918, when those obligations were
not, in fact, canceled, bat eonstruction work, nnder commitments,
was continued, and the plant was completed. .

Senator Jones. Yes.

Mr. Taxprow. Now, it would have been a question as to how
much it would have cost him on November 11, 1918, to have can-
celled his obligations.

The CuawMaN. In other words, when you came to examine this
claim, it was a considerable time after that period, so that it would
be difficult to go back and find out what you coald have done in
your hypothetical case, probably a year or more back of the real
figures, when you came to settle the case?

My, Tanorow. That is corrvect, and as the engineer did treat-
it. my judgment is that he followed a method that treated the facts
as nearly as he possibly could, and that his method takes into
account a greater number of known facts than any other method.

Senator Jonks of New Mexico. But was it not important to know
what contracts could have been canceled for and to have used that
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gs‘iz fac?tor in determining amortization on the claims as it was
uilt u : '

Mr. Tanprow. Yes; that is very important, Senator, and prac-
tically every enginéer that handles a case, where commitments are
completed for construction subsequent to the war, determines what
it would have cost the taxpayer to have closed down his construc-
tion work and retired his commitments. ~ :

Senator Jones of New Mexico. What was ascertained in that
respcet in this case?

. Mr. Tanorow, As I said before, Senator, the engineer that han-
dled this case doubtless gave that consideration, but he did not re-
port upon it, because all the factors that he took into consideration
would probably have caused his report to cover 200 pages or more.
We are simply working against time, and can not, ’l))ecuuse of the
great number of cases that we handle, deal with every detail of the
case that we consider in writing our reports.

Senator Jones of New Mexico. How could the consulting engi-
neers, then, or the reviewing engineers, get a correct idea of the situ-
ation without such facts as that.

Mr, Tanorow. The reviewers are men of rather broad experi-
ence. The review is not so much a mattter of dealing with the
particulars in a case, as it is the general principles, to be certain
that an engineer, when writing his report, has not violated the pre-
scription of law or regulations. Of course, there are practical
features that will be treated in a report, as for example, a review-
ing engineer, knowing the balance of costs between 1918 and 1919,
will frequently question the allowance of amortization on 1919 costs,
when they are out of proportion with the 1918 expenditures.

The Crarnan. Is it not also a fact that many oral discussions
£o l0'n between the reviewing engineer and the engineer in the
field ¢

Mr, Tanprow. Oh, yes. :

The CuamrmaN. And they are not a matter of record.

Mr. Tanovrow. That is true. ,

» The Cuamryan, And it may be that some of the very questions
that Senator Jones has raised were actually considered in the oral
discussion of the case?

Mr. Tanorow. Yes, sir. For example, I have had a report run-
ning over a period of seven months, where we were discussing just
orally the features in that report from day to day.

Senator Jonks of New Mexico. Then, 1t is impossible for this
committee to ascertain in any given case what facts were con-
sidered?

Mr. Tanvrow. I think it would be impossible, Senator, to as-
certain all of the facts that were considered, for the reason that a
record is not made of o great deal of the discussion that is had over
the different cases.

Scnator Jones of New Mexico. Then, if that be so, why should
this committee pursue its investigations any further? :

Mr. Tanonow. I am not prepared to answer that question.

Senator JonEs of New Mexico. If we can not go into a case and
find out what the fucts were and know how they were applied legally,
it seems to me that we are up against a stone wall. ' '
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Mr. Tanorow. I think not, for the reason that the recommenda-
tions as they are made——

Senator J%NES of New Mexico. Well, if we do not know the facts
on which they were made, what does it avail us?

Mr. Tanprow. You will find the basis on which a recommendation
has been made is covered in the engineer’s report.

Mr, Davis. How does the reviewing engineer get at those facts?
0oes he go into conference with the engineer who made the report?

Mr. Tanorow. Qf course, in every case there is a very voluminous
file, and the practice is that the engineer will complete a report on
an individuar case. The entire file with his report will be turned
over to the chief of section. The chief of section will pass the en-
tire case, including the files and the engineer’s repott, to a reviewing
engineer. The reviewing engineer will read the engineer’s report
and examine the files, examine the taxpayer’s claim, and all ma-
terial bearing upon the treatment of the case; and if the engineer’s
report does not appear to be reasonable, he will call the engineer
into a conference, and the different features will be discussed. That
quite frequently results in the engineer modifying his recom-
mendations. )

'The Crzaikman. I think it is comparable, ofttimes, with the con-
clusions reached by a committee of the Senate, where they have dis-
cussions in committee, and write a report, and recommend a certain
law, or approve a bill or disapprove a bill, where the actual records
themselves do not show the reasoning that the Senate has used in ar-
riving at their conclusions,

Senator Jones of New Mexico. If that be true, then are we not
confronted with this very thing for consideration: Do we want
these cases decided in the burenu in the way that the Senator has
just outlined that a committee of the Senate would do, that you,
without any record facts, have a few people in the bureau get to-
ﬂetbheler, (?liscuss matters, and dispose of and fix an important tax
iabilit X

Mr. Harrson. If I may interrupt the Senator, I think the Senator
has unfairly drawn an inference there which is not really the fact.
This is the state of the record in this case and in the other cases,
with very few exceptions, that the committee will go into: The rea-
soning and the facts in connection with the adjustment of the ease
are fairly presented. 'The reporvts of all conferences, however, are
not completely made. There are a number of facts and a number
of points that might have been considered, but which did not form
the basis for ¢he final adjustment of the case, that were entirely
absent from the files.

. Mr. Tandrow has said here that in this case the file is complete
in justification of the final settlement on the basis that was used,
but the Senator has raised the point that some other element, some
other basis for amortization might have been used. The taxpayer
might have scrapped his plant; in other words, cancelled his con-
tracts and sold out and saved himself a loss, which would not have
permitied him any amortization allowance. The fact is that he did
not do that. The report.does not contain a statement that the
engineer considered that and based his recommendation on what the -
taxpayer might have done. His report is on a different theory. Tt
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is quite possible that he did consider it. The theory on which the
case was closed is fairly reported, and the facts are, I think, rea-
sonably complete.

Senator Jonks of ‘New Mexico. I do not care to discuss the mat-
ter with counsel, but the witness has stated that in this case it
would have been important, and the engineer in the field had taken
into consideration the very question as to whether or not the can-
cellation of the contracts would have been the cheaper way.
think the witness very properly made that statement. .I followed
that through the record here by means of the witness, to show that
there is nothing in the record to bear upon this very important fac-
tor, and from this the chairman of the committee drew the deduction
that they were acting down there the same as a committee of the
Senate would act in recommending legislation. It seems to me that
if that is the case, it is & procedure which ought not to be approved.

I do not care to discuss the matter with counsel, but it certainly
has been developed here that in these conferences and the engineer’s
reports matters are taken into consideration which do not appear
upon the records. I think that is a very important thing to know.

Mr. MansoN, Mr. Tandrow. would not an engineer examining
a plant be much more inclined to go into the question of the basis
upon which the orders for plant equipment could be canceled if
he were contemplating a 50 per cent 1n use than if he were contem-
plating an 80 per cent in use? '

Mr. Tanorow. Well, I would not say that.

Mr. MansoN, Well, just a minute. Suppose a plant only has a 50
per cent use to the taxpayer. Would not that taxpayer have a great
deal more advantafe in paying a larger sum to cancel the contract
than he would if the completed contract were going to be of 80 per
cent use to him? :

Mvr. Tanprow. Your question assumes that these actions were taken
for the purpose of benefiting by an amortization allowance.

The Caamrman. I think the witness ought to answer the question.
The counsel’s question was very specific; it was a perfect(}y plain .
question and it could be answered yes or no. He asked whether the
taxpayer would not be more interested in canceling his contract if
he was contemplating that he would only get a 50 per cent use than
if he were contemplating an 80 ger cent use. I think that question
could be answered yes or no, and without dealing with this specific
cnse,

Mr. Manson. Would he not be much more liable to cancel the
contract for material that would be of no use to him after the war?

Mr. Tanprow. Yes, sir. : '
hiM;' Manson. Than he would be if it were going to be of value to
m .

Mr. Tanpbrow. Yes, sir. A

Mr. Manson. Does not the same thing apply, in different degree,
where it might be of 50 per cent use or where it might be of 80 per
cent usef ‘

Mr. Tanorow. The difficulty right there is :hat you can not lay
down a standard to work by, but, stating it as a general proposition,
what would he material in one case, if you were considering a cer-
tain type of equipment, would not he material in another case, be-
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cause, with the closing of the war, utility entirely diseppeared on
many plants, as for example, a shipbuilding plant, whereas, on the
other hand, materials that were purchased for war work, after the
war, still. possessed utility and positive value. :

Mr. MaxsoN. Yes.

Mr. Tanorow. So you can not state, as a general proposition, any
rule that would apply? e '
 The CHammaN. But the question of counsel did not deal with
that mattet at all, as to whether it had a utility value or not. If
the concern was a going cornicern, which was going to continue in the
business of using the same class of material, he certainly would think
for himself and say, “ Well, if I cancel this contra:t, I am equally
as well off as though I continue it,” or it might be the reverse, and he
would snﬁ to himself, “ I am going to get 60 per cent value out of
that, so there is no use of my Tosing 50 per cent;” therefore, he de-
cides to proceed with the conviction that he is going to save some
money, and that he is going to be able finally to use the facility.

Mr. Tanprow. Of course, if the anticipated use that he has for a
facility is law, he would prefer to cancel the commitments.

The Crairman. That is the point.,

Mr. MansoN. That is what I want to get at. Under those con-
ditions, then, do. you not think that an engineer exumining this
property for the purpose of determining amortizaticn would give a
great deal more weight to the question of the liability which would
arise on cancellation, if they anticipated a 50 per cent allowance for
amortization, than he would if he anticipated an 80 per cent allow-
ance for amortization? ‘

Mr. Tanorow. Yes; I should say so.

Senator Jongs of New Mexico. In other words, this engineer, when
he went down there, made up his mind that the percentage in use was
80 per cent, and the difference did not amount to very much, so that
he would naturally not inquire so carefully as to what would have
been the result if the contract had been canceled, but if he saw he
* ‘was up against only 50 per cent in use, then he would have exzmined
the other question, perhaps, more carefully.

The Cuairman. I think we are dealing with a matter which did
not receive much consideration by the engineer, as a matter of fact,
because I think he went down there a very considerable period after
the war, and after the plant was installed and in operation, and did
not take into consideration the question of cancellation at all. I
thinkéle really took into consideration only the exact conditions that
existed. ' ’

Mr. Tanorow. I would like to say in respect to that, that where
the amount claimed b‘y a taxpayer for amortization is 60 per cent
or less, the question of cancellation does not enter into it, becaise
will venture to say that if we could tdbulate the expense or the cost
of canceling contracts we would find that it would run to 60 per
cent of the commitments, where the work contracted for was sub-
stantially in progress. , S

The Crarman. I think also, in considering these cases, you have
to go further back than in dealing with the immediate case, because
1 can visualize that the Allis-Chalmers Co. would have a larger
amortization claim if the order had been canceled than if it had been




(
INVESTIGATION OF BUREAU OF INTERNAL REVENULE 857

permitted to continue. It is u conclusive fact that there was a larger
percentage of the Allis-Chalmers plant in use as a result of not can-
celing the contract than would have been in use had the contract
been canceled. : L S -

Mr. Tanovrow. Correct. : :

Mr. Manson. Provided they did not discard the years 1919 and

* 1920 for the purpose of determining the Allis-Chalmers amortiza-
tion. : - : : o

The CrairMaN, In any event, no matter what they considered, as
a matter of practice, the plant of the Allis-Chalmers Co. was much
more in use as the result of coatinuing this contract; and you could
go back farther to the plant that sold to the Allis-Chalmers:Co.
their materials. That plant would have been more in use than if
the order had: been cancelled. In that way, you could go back
through the whole succession of industries invelved in that partic-
ular order, and you have to get to a jumping off place somewhere.

Mr. Maxnson. Before I forget it, I would like to give notice to
the Bureau, in view of the fact that they have my objections in the
Steel company case under consideration, that I will offer a further
objection, based upon their present attit-Jde with resPect to the
spread of amortization; the further obje tion being that a large
part of the amortization cost of the Unite| States Steel Co. goes to
that equipment which was ordered and work upon which was started
prior to 1916.

The Cruammax, Before we get into a discussion of that, I would
like to have this witness put Into the record here these other cases
they were to have looked up for us.

Mr. Harrson. I have a question or two, Mr. Chairman, that I
would like to ask the witness before he comes to that.

Mr. MansoN, 1 just said that in order that the represcntatives of
the bureau might have notice.

The Crairmax. Yes.

Mr. Hartson. I believe you had not completed reading Mr. New-
ton’s report. You had read, as I understand it, into the record, a
report from him wherein he said that $277,000 was actually paid
on these contracts in 1818, Now, have you any report, with par-
ticular reference to deliveries of material that were made in 1918
on these contracts?

Mr. Tanprow. Yes; opposite each item there is a statement show-
ing the ldate of shipment, or date of receipt of the different items of
material, ‘

Mr. HarrsoN, Unless the committee disagrees with me, I do not
think it is necessary to read those detailed itemized statements, but

- I think it would be material to determine the aggregate amount of
the material which was delivered in the year 1318, .
The Cnawyan. You are assuming that there was more material
delivered in value than was paid for in money?
Mr. Harrson. Yes, ‘P
wll\gr. Tanprow. Substantially all of the material was delivered in
The Cuairyan. I think that statement is important, but I do not
think we need go into the amounts, : '
. Senator Jonks of New Mexico. When was that report made up?

[ IEEIR—————
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"~ Mr. Tanorow. This is the result of an examination made in the
office of the taxpayer by a revenue agent on December 12, 1924,

Senator Jones of New Mexico. Do you mean to say that these
things w;are not ascertained until this committee began its inves-
tigations

‘Mr. Tanprow. As I said before, these features were doubtless
inquired into by the engineer who made the field examination, but -
they were not embodied in his repori. He undoubtedly had a knowl-
edge as to when these various materials were delivered.

enator Jones of New Mexico. You say that they were practically
all delivered in 1918? o
. Mr. Tanbrow. Accurding to the report of the revenue agent, yes
sir. :
The CaairMaN. Go a ~ad, Mr. Hartson. Do you want to ask hini
any further questions, ¢ - do you want him to put in the names of
those other concerns, now ¢

Mr. Harrson. I have nct any more questions. I think he should
proceed now and put in the names of those other companies.

Senator Jones of New Mexico. Just a minute. - Is not that one of
the most important facts wh.ch have been presented in this case?

- Mr. Tanorow. No doubt it is, Senator.

Senator Jones, Why should 1t not have appeared in the report?

Mr, Tanprow. In the engine:r’s report? :

Senator Jones of New Mexico, Yes, the fact that material was
delivered in 1918?

Mr. Tanorow. In the original! claim, as I remember it, there
were several thousands of items of property, that is, several thou-
sand cost items. The engineer doubtless had an understanding as
te when lumps or groups of property were delivered, but I believe
it would have been impracticable for him to have indicated the date
of dalivery of each individual item.

Seunater Jones of New Mexico. Perhaps not each individual item:
but the total—should not that have been presented? .

The CrArRMAN. In answer to Senator Jones, I would like to say
that, in view of the fact that the policy of the department was to
allow commitments, it is not so material whether 1t was delivered
or not. As a matter of fact, they used commitments, whether it was
delivered or not. Therefore, the question is not so important.

Mr. MansoN. I wish to say, however (and I am familiar with the
engineer’s report) that the engineer stated the amount of money ex-

ended during each of those years, and took the position that the
. bureau regulation meant what it said, and called the attention of

the auditors who were going to make the spread of the amortization
to the fact that the amortization as spread in the claim was not in
accordance with the regulation, but he gave him the basis upon
which it should be spread.

Mr. Tanvrow, I may have misunderstood your statement, but I
disagree with you, for the reason that the engineers have substanti-
ally aﬁmed upon the cost. The engineers who have reported on this
case, Messrs. Woolson and Moore, have reported, as I remember it,
a cost of $616,000 in 1918, ‘and the difference between $616,000 and
$828,000 as cost in 1919, They récommended in their report that '
all costs be checked up by the auditor or revenue agent. So far as
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the engineers are concerned, there was no substantial disagreement
as to the cost distributions, .= . =~ :

Mr. MansoN, That report will speak for itself. It is in evidence,
and I have stated my recollection of it.

Mr. Tanprow. I o not believe the original report, so far as costs
are concerned—at least not to my knowledge-—has ever been made a
part of the record; but I do know that throughout several reports
that were made there was no disagreement as to the distribution of
costs between the years. :

The CuarMAN. You might proceed now and put in those cases.

Mr, Tanprow. The list that I have here is a very incomplete list
and is the result of several hours work. I am sure that there are in
the files a great many other cases. . Engineers are now looking
i;hrough the various claims to get as nearly as possible a complete

ist. -

Mz. HarrsoN, What does such a search entail, Mr. Tandrow? 1
mean, how would you proceed to hunt for cases wherein this adjust-
ment and basis had been used in determining amortization?

Mr. Tanprow. It will be necessary to go into the original claims
filed by the taxpayers to determine how their costs are set up, whether
on a priority basis or a direct cost basis. That will necessitate
looking through several thousand books or claims; so it will require
considerable time.

This is just a statement of cases where amortization has been al-
lowed on commitments cntered into prior to the armistice, where
actual costs were not incurred until subsequent years.

The first taxpayer is Jones & Laughlin Steel Co., Pittsburgh, Pa.;
engineer’s report submitted October 24, 1923, by W. M. Nolan; total
costs involved, $28,193,771.08.

The second is the Midvale Stecl & Ordnance Co., of New York;
report submitted February 18, 1924, by Mr. L. E. Luce; total cost,
$24,928,520.34. ‘

The third case is that of E. I. du Pont de Nemours Co., Wilming-
ton, Del.; report submitted May 24, 1923, by Engineer A. H. Wellin-
seik ; total cost, $25,601,464.69.

The fourth case is that of the American Steel & Wire Co., Cleve-
land, Ohic; report submitted by H. A. W hitney and Felder Furlow,
with costs of $16,915,995.98.

That represents approximately $100,000,000 of costs.

Mr. Davis. What was the date of that last one? Did you give it?

Mr. Tanorow. I do not have the date on the last one.

The CraRMAN. T would iike counsel for the committee to go into
some of those cases to see whether the amount named is involved in
commitments alone. , ’

Have you anything further to present to-day, Mr. Hartson?

Mr. HartsoN. No, Mr. Chairman, I have not. This is the onl
report I had intended to put in to-day, and the only one that
agreed to put in,

The Cramrman., Have you anything further that you want to
take up to-day, Mr. Davis?
~ Mr. Davis. In connection with the other matters that our engi-
neers are looking up, Mr. Chairman, they have reported that they
are not ready to submit them, particularly with reference to the —-_—

S NN——
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individual veturns-in' the:Standifer matter; and the queatmn you
asked with reference to the profits on that: eontraet. AL
. .- Senator Joned asked:n question about the checkin of amorti-
zation_allowed by other contractmﬁ» ibranehes ‘of ‘thi ovemmbnt,
with the internal revenue returns thereon.  ‘We have taken that‘up
with:other contracting- -briindhes of the Government.  Lists. are bemg

pm d onthat subject; and they will be submiitted. = .
- Coxaiman, Mr., Mnnson, what is that case. thab you. were to

tz from the en%heors yesterday Y

Mr. Maxsoy. The United - States Graphite Case E =‘~‘"! et

+The CuarrMAN. Will that be ready: for to-morrow? e

.- Mir. Manson. . I think that will be ready for. to-morrow morning
. The Craiemax. The buréan hss information as to that ¥

.- Mr. HazrréoN. Yes; in your Jetter received to-day, Mr, Semtor,
there was the statement made that that would probably be the next
case taken up..:" coatd

-:‘The . CHAIRMAN, Who uent that letter? i SRTINEEI.

r. Harrson.' Your cumimittee. . It was ovov your sngnat.ure. 2

The Caamman. Mr. Hartson, I saw a statement in the press to the
eﬂect that Commissioner -Blair has:said: that, in response ito sonie
criticisms of ‘mine with regard. to the workings of the burean, that
these smortizetion cases: were only due to war conditions, and ithey
- would not come up again. . There was the inference, ‘practically;

that Congress could not, 6hereforo, or would not, do anything in

connection: with those partncular cases, or dea.l thh the Sllb]éct of
amortization. - - . -
- I it-your contention,: or the commwswner ] contentxon, or do you
lmow anything about:it, as to whether Congress could remove the
statute of limitation in these cases and" ‘reopen: them;, to make more
plain’ the intent of Congresg when it enacted the statute? ~

Mr. Harrson. There is no question, Mr. Senator, in my mind, that
the Congress may remove the limitation period and open up ‘these
old cases, or” permit..of siich.of :them heing opened up as-hdve bevn
barred in the meantime by the running' of the statute-of limitations.

The suggestion contained in the statement made by ‘Commissioner
B!alr, which thé Senator vefers to, I: believe, was not intended &s a
denial of the right-of Congress toreopen:these. cases; but the point
that was made there, if I read his statement cocrectly, was that the
subje t of amoriization was. a wap- condition; - brought ubout by
pecubiar cincumstances: which: would not erise again. .

The Cuairmaw. [ ithink. that is correct, but I.think the mferehoe
went. with his etatement that! the committee was dealing in subjécts
which ware yeally .ot relevent: and were of no importance;-so:far
as improvement in legislation was concerned, and that themfore the
committes was, wastipg its time on this aubwcﬁ of amortization.:

i Mr,, Harreon, I did not. gam rthat. 1mpresbion from. a rehdmg’ of
th@-m%mentuaenmta N I SIS TR TR U FR

The Cramsman. Does that reﬂect the answer thab We'are: to g\et m
conneetion: with, the. Steel. Carppmtmn Case, which 'the sohc:tbi' is
pre aring now? @ - DIUIRE BN PO ¥

- FLARIHON,: ;Tbe statament. that was, issued. b the oommllssxbher
mpn the pmmnlm mquimea &he, mmmﬁm is.making

e h..i"‘ f‘! b f‘ l{ 4-':;fh (¥ ”x ERE TN
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u/The - Cmammmian; Did: the ;solicitod-éve the' staterhent madé by the

Gthy that the case is clesed by the bureau? .
v ELARDION: T did, | 190 erin e UL et
. "The Crimagan, : Do buagmb vmh‘thm Mﬂlmneht’t v e

Mr. Hazreon. I read it in the papors, 1f thut is what you niean .k
: The Csiatmsean. Yes, ' RN ]

Mr. HARTBON. Do I agree w:th 1t? o e e ;‘jf'-’f
. N. Yesf . o EET S S o du'h sy N
f,\-MnHAmomIdonbt.- WLl e n 00 SN
ci 'glg’cnamnnm What percentage of amortxzatxon cases have»been

o ' [ TR0 0N ERRE SR
1« Mir:- HAnrsow, I cuu not answer: that, Mr. 'Manson. It ma be
that some one else. can. The:amortization section has been abohsheu.;
as you know, and that was done because ia large volume of amortum
tion: work had been completed. . - . .

.The Caaireman.:To. put it in another'way, then, can' youz tall us'
:,‘pplj’oxlmately the number of unsettled cases dealmg wnth amoﬁtiza—

ion? L .
Mr. GREENIDGE. Less thxm 800, Sir, 0 v
1M M fy ju speak of unsettled cases, you mean. cabes
that are in the status of the Steel Company case, where it has passod
out of % ur division, Mr. Greenidge# i -

REENIDGE. No, sir; they are in my dwxslon now!

Mr. MansoN, There are still in: your: divigion now 800 cades?

Mr. Greenipee. I can %Ve you the exact figure to-morrow. - .

Mr. Manson. In addition to that, there. are & large number of
amortization cases: which- have passsd out of your dmswn but. in
which the burean has not finally closed the cases? -

. Mr. GreeNnon. Yes; there are a number.x Just how many I would
not be able to say. L
¢ The Ciramaan. Can you get. us tha.t informatxon? i :.

' Mr.. GreeNmee. We will make every effort to get that R

The Carmman, And reﬁort to us to-morrow? .. - P

. Mr..Greexibas. We: will do everything we' can to gét it and re~
port tomorrow. iy

Mr. Maxson. Will you alsa state the ar -ant.involved?.., : i/ .

. Mr. Grernmos. We will try to-dorit,. We will, get to wdl'k on it
right away.and go as far as we can by tomorrow..;: ; o

r. Hartson. I do not know how that. nnformstnon can bo de-
veloped without searching through every corporation case; that is
gtill.in the burepu, inwhich the cor lgoramon made any exgendltures
for the production of articles .contributing to;the. prosécution of the
war. There are some of them in the solicitor’s of , there &re some
of.thom on. the commigsiongr’s desk; there ara some of them on M,
}: right’s desk, and.. they ave. scﬂtteredl all thmugh ,the:Bumau of

temal,ﬂevenue. - SN IRTIL

./The .¢ nammu I appmcmte.,tht;t diffieulty, My, Hm'tson, buﬁ 1
thought you, lnmg ht, for the puypose qf;gmng e 8 view.of,the sitea-
txon, general reach the conclusion that in ajl of these corporation

dm: armpend»ng,;fpr the war, years; amort,\zatm.would she
mvo Y,g I’ A

Y I T B L T R B P TSP R TN SRR N TITINPL A TR 1131}

chairinan of the Board of directors'of the :Steel- Gorporation, Mr. o
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- Mr... Hanzson. . think & substantial. portion of the corporation
gasteﬁ.that are not closed for the war years have amortization claims.
in them, - T T A
.. The Cramrman. Will you give us that total for the nsettled
claims during that period of time? - I£ you do that, I think that will
serve the purpose, including the amortigation cases. . - .. ' .~
- Mr. Mansox. I am trying to determine whether we are holding a
post-mortem here. - IR (A A AN

The Crammax. I think the Solicitor has answered: that question,
that we are not holding a post-mortem, that there might be a change
in the statute, and that we might be able to correct what we beliéve
is & wrong interpretation of the law. If I understand correctly
courisel and some members of the committee, we do not believe that
the bureaa has carried out the intent of Congress with respect to the
amortization section of the law... -~ - - s
- Senator Warson. Do you know how many amortization . cases
the bureau has dealt with altogether, or the amount involved? You
could not answer that, could yon, Mr.. Hartson? - - '~ .-~ .

Mr. Harrson. Not even in round numbers. :

Senator Watson, Not even the number? - - -

" Mr. HemiNe. I can give you a rough estimate of the 'n'm‘x’xb'e'r of

cages, I think,. - .. .~ .
Mr. HartsoN. This is Mr. Hering talking.
Senator WarsoN, Yes. - - S
My, Hemina: If you want me to.© :

The Caamuman, Can you state it here§ - = '
Mr. HeriNe. Roughly, I think it is 5,000 cases;.possibly more.
:'The Cuamman, If that.is all, we will adjourn until ten o’clock

to-morrow morning. = T S C
Senator Warsox. But you could not give any guess at all, even a
wild guess, as to the amounts involved ¢ Co
Mr. HeriNg, Oh, no. When you say “the amount involved,” do
you mean the amount -claimed or the amount allowed, or -the.costs
claimed, or the costs allowed, or just what do you mean$ '
~ilt~ien::1tor Warson. Both; the. amounts ¢laimed and the amounts
allowed. . : S

Mr. Herinag, I &mfer not to give ofthand a figure on that." . '~
Mr. Manson. Would not that cover all of those 39 sheets that were
supplied and summarized in the testimony taken last spring? . -

r. GReeNIDGE. - Yes, sir. TSR o

- Mr, Heming. I:thinkit was, - < -~ - B
- Mri GreeNmoe. I wish to assure thé Chairman that every effort
possible: will ‘be made this afternoon: and to-night to bring that up
to date by to-morrow morning, .. -t oov.ov o oo
.. The Cwmairman: I think it is'quite‘im?‘ortant, in a way, because
it informs the committee really how much of the taxpayer's money
is invested in i%)ri\m‘l:e plants. "It is my view that there has been d
great deal of money invested in: going plants as a result of the wer.
~1f-there is no objection, the committee will -adjourn umtil 10
ofeloek tosmorrow morning, > - oon 0 Db i e
«i1(Whereupon, at’ 11.45.-o’clock a.-m.,'the committee adjourneéd
until to-morrow, Saturday; December 20, 1924, at 10 o'clock:a. m;)' .
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Shuxrr CoMMITTEE INVESTIGATING . . -
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. Washington, i) L

The commnttee met at 10 oclock a. m oy pursuant to ad)oumment
of geste ay. - .

t: Senators Couzens (presidmg), Watson, Jones of New
Mexico, and Ernst. :

Present. also: Earl J. Dawns, Esq. 3 and L. C. Manson, Esq o of
counsel for the committee.

Present on behalf of the Bureau of Internal Revenue: Mr. C. R
Nagh, Assistant to the Commissioner of Internal Revemw Mr.
Nelson T. Haxrtson, Solicitor, Internal Revenue Burean, . '

The CmairmaNn. Proceed, Mr. Davis.

Mr. Davis. The rext matter that we desire to present to the com-
mittee is another case involving amortization, and is: that of the
G. M. Standifer Construction Co,, of Portland, Oreg.

Mr. Harrson, Mr. Davis, may I mterrupt for ]ust a moment?

Mr. Davis. Yes

Mr. HarTson. If I understand ?'ou correctly, it is s your mtentnon.
now to proceed with another case .

Mr. Davis, Yes A

Mr. HartsoN. Sub ect to oertam correctnons whxch Mr Davis and
I can a on, so far as the record: in the Berwind-White Coal
Mining Co. case is concerned, I would like to dismiss these men who
are here representmg the bureau on the Berwind-White case and
send them back to the bureau. Then, these corrections that 1 have
suggested can be made in the record, subject to agreement between.
Mr. Davis and myself.

Mr. Davis. Together wnth the fact that we may have to put on a.
little additional testimony in the Berwind-White case the first of
the week and conclude it.

The Cramrman. Yes. I would like to say.that we ha.ve had a
tele];hone message from Mr. Swaren from Cleveland, saying that he
would be here on Monday morning.

Mr. Davis. Yes; together with some other mattmv that the Solnclton
has talked to me about. I think we can conclude it on Monday. .

The CuarMaN. Then, I think I can say that all of those con-
nected with the Berwmé White case can be excused untxl Monday.‘
anyhow, until this man waren here, .

{P til thi S gets h

mmox That is. what I wantad to do, _We have a nun;tbexv
of men here in that case. » : _
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The Cuamrman. We do not want to disturb the workings of 'the
bureau any more than necessery, Mr. Hartson, and if it should
f these men to come back, we can

take that up later, so that you will not have to have any large num-

l'of ) i. “.h e :--:‘ .t l‘(‘i 1725; L IR W BTN U 1L PR S
%ﬁi.ﬂrﬁmz.?%s %e?méd to conelude’ with the 'Berwind-
White case this morning, and that is why these gentlemen are here,
-and if they can be released, that will be satisfactory. We will caill
them if they are needed later, /o 0 w0
_ Mr. Davis. It appears from the report of our engineers in this case
. that amortization was allowed by the Shipping Board, contractus’
amortization, after the ¢dntracts were canceled.
.~ The Stmd‘l’ﬂelf‘cqnsﬁ‘uotion 'Coi_was organized in 1917, and it
 had three plants, th¢ Vancouver, Wash., wood shipyard; the Port-
~ lnnd*,ﬂreglg..,woodvslﬁpxqrd,.and the Vancouver, Wash.,  steel ship-
~ yard. ‘In addition to that, there was a housing corporation, which-
wasoffzanized for the purpose of taking care of the employees of the
cogﬁ?mtion. ' - T
. The report.of ‘our engineers: shows that along in 1922 a settle-
ment was had between the Standifer Construction Co., and the
United States Shipping Board, and that in this settlement the Ship-
pihg Board allowed this ¢ompany- about $862,000 of amortization.
In the next year-I believeiit wasiabout June 28, 1923-—the tax
matter was pending befcre the buread ind the engineer’s report
submitted: to the burean by, one Griffith; after going:over a survey
of the matters which we are discussing; recommended’ an amortiza-
tion allowance of about. $1,500,000. .The amount ‘claimed by ‘this
company: was.over,$2,500,000, and in that report!Engineer Griffith
deducted the amount of the amortization allowed -by the United
States Shipﬁing Board as, under the.law, he should have deducted
it; and at this point I wish to read-the provision of the regulations
applying thereto. I am reading in part from article 181 of regula-
ﬁms62§'vagdf79: 3T K NS 'H:.l‘] T TS .
AN allotwelices ' malle ‘to a taxpayer by a'’contratting department of ‘the
Govérnment, or by ‘tby -othey contradtor for amotrtization  specifically as such,
ghall be treated ds'a'reduction of the cost: of the taxpayer's plant investment. - -

* The répoirt ‘of fthé“quineéi' that I have' %;t referred to' also ve-
cites that according ‘to’the tecords of the United Statés Shippin
Board, this amortization is shown to have been '%glllowe& to this com-
atiy,anid the teport js so filed in the case. = Thereafter, the' tax-
gyer put'in w claim and claimied that the amortization, as it was set
up in the engineer’s report, was not allowed specifically, but that the
sbttlément thade BY the Shipping Board was a tump surm settletnent,
¢hd that thére was 1ot any 'Speeific amount' allowed for amovtizition.
On September 24, 1928, the taxpayer filed » hrief did dem‘ij;red to
the' f ;%tgsf of! the’ engitieer’ with réferénce td! thig amortization

. allotwaied” v ittt A b e
O O hiet'éa, ’lﬁé&,h coiiferenics g& }ielﬂ‘a&d' this, Mattér of
aportization was' diseussed:'  The Enginéér's report w ur for gon-

- gideration. '1‘115: t?’gpu er W’Qé"' rédent, with' counsel, and aléé)‘.ed,".ais
- Phavé‘sdid, that flo spécific aimbitt’ with refeteiide to amortization
was allowed hy the Shipping Board. R

4

.
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The conference resulted in'a dalay, & postponement of: the matter

until some time later, ind on' the first' and second of November, 1923,
th matter was again up-in'conference, and in this conference it was
finally .concluded . that the taxpayer did not fully understand, and
the records did not fully show.that amortization in the sum of $862,-
000 was sllowed by:the Shipping Board; that the settlement was
mere in the nature of a lump sum settlement, and therefore no
partionlgr.amouynt could be allocated to amortizdtion. - . .« -
- We wil show from. the report of the engineer in the case:that the
taxpayer, with his councel, appeared before the. Shipping Board and
discussed the claim with the Shipping Board, and that certain
deductions were taken by the Shipping Board from his claim; but
that in allowing those deductjons, the amount set forth as amortiza-
-tion was not changed, and thai that amoun; went throngh in the
settlement as amortization, and was a specific amount set aside in the
settlement as such, that amount beiug eight hundred and sixty-two
thousand and odd dollars, .~ .- . R :

With reference to the taxpayer’s knowledge, we will be able to
show that the items were discussed. sgeciﬁcally with him, that he
was furnished a copy of the set-up of the deductions, that the deduc-
tions .were discussed. with him and -his counsel by the. Shipping
Board, and that he understood he was allowed amortization in the
amount that I have stated. - ., .-~ » .. = ‘

- We will:show further that this matter was called to the attention

_of the Bureau of Internal Revenue, and that officers.of ‘that bureau

were in conference .with officers of the United States Shipping
Board; that the matter taken up:at the conference was this matter
of amortization, and it was: clgarly pointed out by the records and
the statements made in the office of the Shipping Board that the
amortization claim was allowed in the final settlement in the figures
that I have mentioned, - .. .. .. . ;... .~ Lo
. Senator Erysr. What do. ypu inean by that--in what figures?., .
Mr. Davis. Eight hundred. sixty-two. thousand dollars and some
.s'dg;Sanat(ﬁz. = .J'A«n.. VR PR =
- Senator. Jornsn, Al waght. o oo e
Mr. Davis. That after being aware qf the exact statug of affains
with reference, to the amortization claim, the Buresu,of' Internal
Revenue finally adjusted the case and: did.not take into.consideration
this allowance of amortization by the Shipping Board, and allowpd
the.taxpayer to again deduct.an amount for amortization whicly had

[ )

“.alrendy been. pllawed:by, the Shipping Board: ». .. .y .

The Crammax.  This same amount, or/a difievent amownt? ;. ...

Mr. Davis. About that samé amount. RPN AP § BT
. The Crmamman.:Can, you, state definitely; ,what diflerence : that
made in the taX(imyer’s X L e T i
- NrDayis; T .do not knpw. u%l‘ha@ is computed in your reposty is it
nop. Eaddpessing: Mr, Parker]d: " 000 000
. Mry, Papueg. Wa, did. mot, compute ét-. ;in this, case, because if is
a1 yery; invalved, mattor, au, accouns. of the:amount that, they. haye
thken ‘:P laten on-as incoms ip, daten years, ;We, did not da it, bny it
-can be dong. & wanld. prefer the suditors;of, the)Department to work
At onb, rather %fm"h‘a‘wtm%d%wb i sy e gy A1 b Ly

- Mr. Davis, If you care to ha-ngmq;&rppmp,utat;on,‘ﬁlqgl,,-:wehwgﬁl

. make it and put it in the record.

ot Ny
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i ‘The Cramman: I think we would like to have it, -~ -

* Mr.: Davis. All vight: Mr, Parker will dothat. ' - -

~Senator Joxs o - New: Mexico: 'Well, if you have the precise
!umount that was- allo ved to the taxpaver, it would have mude that
much difference in the taxpayer’s income, would it not? -

PMI: %)AVIR ‘It would be about that amount, _would it not, Mr
- Parker

. Mr, Parger., Well, it de ds on the b1 acket of the engineer, *

- --Senator Jones of New Mexico.. You are speaking of the amount
‘under tax now, but that amount would have been added to the tax-
able income. : . :

. 'Mr; Davis. Yes.” ' e e ' ‘

My, PARKER. In the income recelved but not the contractual amor-
tization. If it was put in eontractual amortlzatwn, they did not
taka it u }P as income,

Artson. 1 think’ it should be pointed - out mght here, as
throwmg some ll%llt on this matter, that, as Mr. Davis has read from
the regulations, the amount of contractuel amortization allowed by
another branch of the Government goes to reduce cost. .

Senator Jones of New Mexico. Yes. -

“Mr. Harrson. Of the faclhty which is bemg amortwed for income
tax purposes.

Senator Jones of New Mexico. Yes. '

+ Mr. Harrson. So that, conceding the correctness of all the ﬁgures
and facts here that Mr. Davis has stated, it would be_difficult to
determine just what the result would be in the tax, but it would be
about the same as the $862,000. I mean there would not be that ex-
act sum saved to the company by reason of this allowance.

Senatox Jongs. Oh, but it wounld result in that deduction from the

: tax ayer’s income. - The rate of tax is another thing.

Mr. Harrsen. Noj it would result, Senator, in thé lowering of the
cost. It would result in a failure to lower the cost of the acnhtxeq
which were being amortized for income tax purpo

Senator Jones of New Mexico. Yes; and the effect would be that
there would not be that amount to be consxdered in the reductlon

‘of costs any more.
r. Harrson, That is true, but it would not bear a du'ect relation

tlns sum whnch was given the company as contractual amortiza-
tnon.
. Mr, MANSON Let me see if I have this straight. It would result
in increasing the net income of the taxpayer for the year for w]hnch' .
amortization is allowed We will say that was m 1918¢
. . Harrson, Yi '
© Mr, MansoN. lg?' ight ‘hundred and some odd thousand dollarc

Mr. Harrson. Noj; it would not do thet. .

The Cmamman. I am sorry I got into this thing as xt has resulted

in some-confusion. I got it very clearly in my mind that the ratio
‘wag not necessarily the same as the tax. It changes the figures, but
the g)ercentn ge would be different, dependent upon the total value
of ¢ glant to that extent, if I understand it correctly. It may be
‘that whatever bracket it falls into at that particular time changes
it, but it does not involve the same amount of money in mcome tax
‘that was allowed as amortization. - .
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Mr. Manson. If it was'80' per cent it would amount to 80 r cenf.
The CuairMaN. Yes; that is the idea. - They can ﬁgure it’ ont end
\nge it to us,
' Mp. Davis. We will: submlt that, Mr Ohalrmah we will have that
submitted -
I wnll ask Mr. Thomas to take the stand

B TESTIMONY OF MR. RALEIGH ©C. THOMAS OIVII. ENGINEER

( The wntness was'duly sworn by the chalrman )

- ‘The CrARMAN. Give your name, address, and occupation.

Mr. Tromas. Raleigh C.-Thomas.

. Mr. Davis. And what is your busmess!
Mr. Taomas. Civil engineer,
- Mr, Davis. What school are you' a graduate of?
. Mr. Tuomas. Princeton University. L

Mr. Davis, You are employed now wheref ’

Mr. Tuomas. By the Investigating Committee of the Senate

" Mr. Davis. As such, have you rendered a report with reference
to the G. M. Standifer Constrnchon Corporation, of Portland, Oreg.?
- Mr. TroMmas. I have. .

- Mr. Davis. And have you that report with you?

" Mr. Tuomas, Yes, sir.

Mr. Davis. With reference to what particular subject is that re-
port made?

Mr. Trodas. Contractual amortization,

Mr. Davis. And what bearing does that have with reference to the
income tax matt r that we are taking up?

Mr. Tuomas. Well, it seems either to increase or decrense the
amount of taxes paid by a taxpayer, according to whether or not it
is allowed.

Mr. Davis. Did you find in vour report that contractual a]lcw-
ance had been allowed by the Shipping Boald in this case?

Mr. THOoMaS, Yes, sir.

Mr. Davis. To what extent?

Mr. Tuomas, Eight hundred and sixty-two thousand dollars odd.
© Mr. Davis. When was that allowed; in what year?

Myr. Tromas. That was in 1922,

Mr. Davis. Now, you state in your report that allowance was dnq-
regarded by the Bureau of Internal Revenue?

Mr. THoMas, Yes, sir.

Mr. Davis, In the settlement of the i income tax matter ¢

 Mr. Tromas. Yes, sir,

Mr. Davis. I wish you would just give us the details of that in
your own language.

Mj. Tromas. This taxpayer had a claim with the income tax unit
for amortization.

- Mr. Davis. What- was the amount of the “taxpayer’s claim for
amortization ¢
- Mr. THomas. Two mxllnon nine handred and thirty-nine thousand
nine hundred and eighteen dollars and sevcntg -nine cents.

Mr. Davis, What was the amount allowed by the unit?

Mr. Tromas. Two million six hundred and, sixty-five thousand
two hundred and fifteen dollars and thirteen cents.

x
]
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. Mr. Davis, The $862,240 was not deducted therefrom? - -
.. Mr, Tmopag; Tt wesmot. . -~ . S
‘ )ﬁr. %’wxs. H(iwdwas that showx;ii 4 th , M .
. Mr. Taomas. 1. do not quite: understand the: question, My, Davis.
" ‘Mr. Davis. In the report that you make, hov(vl was it shown that
that was not deducted? - ., E AP S R TSR
Mr. Tromas. As a result of what they call the taxpayer’s confer-
ence it is shown from the record that it was dedueted and that con-
ference resulted in a finding that contractual amortization had not
been allowed by the United States Shipping Board. . - .
Mr. Davis. 1 would like to have iy{ou turn to page 2 of your report
and, beginning at the heading “History of case,”_reag to us ‘the
synopsis of that transaction, =~ . - S
Mr. Tuomas. The G. M. Standifer Construction Corporation' was
incorporated under the laws of Oregon in 1917. In Jum», 1917,
the corporation commenced construction of @ shipyard at Van-
couver, Wash., for the construction of wooden ships. In May, 1017,
the corporation acquired a shipyard at North Portland, Oreg., also
for the construction of wooden ships. Early in 1918 the. corpora-
tion commenced the construction of a shipyard at Vancouver, Wash.,
for the construction of steel vessels for the United States Si]ip ing
Board. It was during the construction period-of these steel ships
thet the corporation found it n:cessary to provide housing accom-
modations for its employees. As a result, the Vancouver Home
('ompany was organized in July, 1918. All of the capital stock of
this company was owned by the Standifer corporation. The facili-
ties of this new company consisted of a hotel, 20 cottages, and about
37 acres of land. ‘ S ,
 The combined cost of the above facilities (shipyards and housing
- preject) amounted to $3,306,726.70, and it is on this cost that the
taxpayer submitted its claim in the amount of $2,939,918.79. - This
claim for amortization may be set up as follows: - -~ ..

Cost | Olatmed
Vangouver wood SHPYArd.  ..oeeeemeneceenn- N AL " $485,070.47 |  $438,257.80
Portland wood Shipyard. - cue. ccvnseercnncnccacnscacnnencn . meenosee] 197,002,274 | - 89,628 22
Vancouver steel shipyard 2,315,880, 85 | 2,001, 680,00
Housing tacibitios. .. ... e i niamesnsesanannan dees] 397,133, 1 3500, 362. 6%
T U O SN PP 8,300,726.70 | 2,839,018.70

A v——— - o — P S U S N S s TR R Awe Mo

This claim was originally investigated and passed upon by:the
engineering section of the Income Tax Unit with the result that
an allowance for amortization in the sum of $1,552,977.56 was recom-
mended, the ‘allowance being reduced gy the amonnt .of : contractyal
amortization previgusly mentioneds . The report;upon which, this
~'reco£ii}i‘xendat'i<m was gaseg t\zas su]l»mittgg bl% Mr, ‘Egi_l.,liqmi,g.}it.
Qriffith, engineer, under date of June.28, 1923, sand . covered: the .

, %rars‘ 1918-1919-1990.  (Seo nghil:}t B.) ﬁﬁi)seqnently,, oF. on
%f, tember 4, 1023, the taxpayer filed 3 brief, demurring.from: the
g ings of, the ,en%l,neeg‘mg sections ., On Ogtoher. 23; 1923, .a..con-
ference was held at which the taxpayer was present, togethes iwith

 Fepyesentatives. of the

T A RN S T NY & |

Income. Tax TTnit:. . At. this, conference’ no

{
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deﬁmte conclusiofis 'were reachiéd, it being ‘decided’ to make further
investigations: Another: coniference 'Wiis : eld ‘enrly in November,
1923, resulting in a disapproval of ‘the' enginver's original :recom-
mendation and a reco! endatnbﬂ was adopted: by the conference-—
Messrs, 'J: C.: Hering, R. 'Griffith; and E. ‘T ‘Léwis-—to' the
effect that a settlement made between.:the: taxpayer and the United
States Shippihg Board on June 22, 1922, should not. be considered
o5 including contractual amortization, and further recommending
a total allowance for amortization jn the sum of $2,665,215.13 as
against $1,552,977.50 as recommended’ in the:engineer's original
report ,or a difference of $1,109,237.567. - This recommendation was
approved by Mr. Keenan, actmg chief of sectxon, and as tho tase
now starids, the allowance has been made, '

Senator Ernsr. I would like to ask whether the Mr. Hermg
whose naime was read is the ‘thness who appenred heretofdre before
the committee? -

* Mr, Davis. Yes, sir. Read the next few lmes there, Mr Thomas?

Mr. Tromas. It is difficult to understand whiy an addition of
$1,109,237.57 over the original recommendation of the engineer
ghould. have been recommended by the conferces when, as far as

the record is concerned, it doés not appesr thet any new evxdenoe

was brought out which would justity such s rddical change.
- Mr. Davis. Now, turn to ‘page 6 of your:report, please, where
you find the statement, down toward the bottom of