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REVENUE ACT OF 1934

MONDAY, MARCH 12, 1934

UniTED STATES SENATE,
CommrTTER OF FINANCE,
Washington, D.C.

The committee met, pursuant to call, at 10 a.m., in room 812, Sen-
ate Office Building, Senator Pat Harrison presiding,

Present : Senators Harrison (chairman), George, Walsh, Barkley,
Connally, Gore, Costigan, Bailey, Clark, MeAdoo Byrd, Lonergan,
Reed, Couzens, Keyes, Metcalf, La Follette, and Walcott.

The committee had under consideration H.R. 7835.

The CrarmaN. The committee will come to order. I would like
to state to those who appear before the committee that we are going
to have three mornings of hearings. There are many witnesses,
consequently everyone must be very brief. If you have a brief to
file, with a short statement, we will appreciate it.

We have copies of the hearma; that were conducted before the
Ways and Means Committee. We are going back into executive
session, your briefs will receive consideration, and I hope the wit-
nesses will cooperate with the committee and make their explanation
as short as possible. If there is anyone in the audience now who
merely wants to file a brief, you may do that, thus saving your time
and the committee’s time.

GENERAL STATEMENTS

Mr. David A. Gaskill, Cleveland, Ohio, representing the Cleveland
Chamber of Commerce.

STATEMENT OF DAVID A. GASKILL, OLEVELAND, OHIO, REP-
RESENTING THE CLEVELAND CHAMBER OF COMMERCE

Mr, Gaskmnw, First, as to taxation of ﬁains and losses, sections 117
and 28 (j). The bill as it passed the House contains provisions to
the effect that losses may be deducted only to the extent of gains.
That, as a revenue producer, should be e cacious, because unques-
tionably l'arﬁe amounts of losses are deducted, with the resulting
decrease in the tax. It is noted, however, that in a case of a sale that
is made in December at a loss there may be no benefit from that loss;
yet a gain may be realized from the sale in January of the next year,
with the result that that gain would be subject to taxation. We make
the suggestion that the excess of losses over gains be carried forward
to offset gains, if any, in the succeeding years. That would not re-
duce the income that is applicable to the year 1934. It would affect
the income from tax returns filed covering the year 1935,
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There is also a plan in the bill to tax the amount of gain, or to
determine the amount of the gain, by reference to the period during
which the property was held. In the case of property that is held
2 years or more, they would tax 60 percent of the gain and ailow 60
percent of the loss. Our organization takes the position that that
would unduly tax property Eeld just over 2 years and would serve
to prevent sales, thereby permitting security prices. We feel that
the present plan of making the dividing date 2 years, 1215 percent
of the gain, when the property is held-more than that, is preferable
to the plan as containets) in the bill as it passed the House.

Senator Reep. You realize that the present plan gives no relief to
the smaller taxpayer, do you not?

Mr. GaskiLL. No; I don’t understand that it gives no relief to him.
He gets a benefit from his gain. It is true he does not get as much
relief as the more wealthy taxpayer. :

Second. Personal holding companies, section 102, The bill, as
passed by the House, contains a provision to tax the undistributed,
adjusted net income of personal holding com;;(anies.

The Cuairman. I hope the experts will make a note of these objec-
tions, so the committee can get the benefit of them. Then we can
give them consideration, :

Senator Reep. As to personal holdings?

Mr. GaskiLL. As to personal holding; yes, sir.

Senator Reep. What is your point about that? :

Mr. Gaskin, That while in its endeavor the plan is all right, if
personal holding companies are used to escape taxation, some rea-
sonable measure to prevent it is satisfactory, but the provision as
passed by the House would seem to place a burden upon companies
that I do not think the House ever intended to punish.. For example,
if a coal-mining company which had leased its property, and there-
fore had its income from royalties of debts, or a bond issue, it might
be subjected to that penalty. '

The CuamrmaN. You would not apply that to future loans, would
vou, but just on past-due obligations?

Mr. Gaskiryr. I think it should be made to apply to past loans, sir.

The Cramman, To past loans? -

Mr. GaskiLr, Yes. An office building which was required to re-
habilitate its building, to use earnings for capital repairs or replace-
ments, might be subjected to the provisions of it. A number of
companies, I understand, in these times, have debenture issues out-
standing, or bond issues, which deprives them of the right to pay
out dividends until they have paid their debts, It would make those
companies subject to this provision,

The Cuamrman. I may say to you that the committee is giving
that consideration. Those suggestions have already been made.

Mr. Gaskmn. Thank you, sir.

The next. as to exchanges and reorganizations: The bill, as passed
by the House, took out the so-called “ parenthetical clause ”, and
limits the definition to statutory mergers and consolidations. We
take the position that with that eliminated. the bill is now indefinite.
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and a substantial amount of l'itigation will be necessary in order to
find out just what is and what is not a statutory consolidation or

merger.

The CralrMaN. You do not think this simplifies any proportion
of reorganization ¢

Mr. Gaskiry. I do not, sir. If the present provision is objection-
able—and I do not think it is; but if it is—I think they should at-
tempt to substitute the omission. When you are planning a reor-
ganization—and reorganizations are quite necessary in these days—it
1s necessary, as far as possible, to know in advance what your tax
liability is going to be, and I am afraid that lawyers and account- -
ants and business men will have great difficulty in finding out
whether their reorganization is going to be taxable or nontaxable,
under the bill as drawn.

Second, the House has taken out the provision permitting a tax-
free distribution of stock in connection with a reorganization. That
may be necessary and feasible in a few instances to prevent tax avoid-
ance, and that is the reason it was taken out. However, it will
unduly interfere in a great number of legitimate business transac-
tions, For example, it is sometimes necessary to split off a branch
of the business into a separate corporation and to give the stock of
the new corporation to the stockholders of the old corporation. That
is what that provision was in there for, It is quite often necessary to
employ just such a reorganization. Clearly, in such a case as that,
that is. the ordinary instance—there is no element of tax avoidance.
There should be no tax upon the stockholders because of the receipt
of their stock, as they get no cash out of which they may pay a tax.

We also question whether there has been as much avoidance, by
virtue of the provision, as is claimed in the report of the Ways and
Means Committee. The report that was submitted by the Subcom-
mittee of the Ways and Means Committee contains certain examples,
There are three of them,-and they relate to those. Example no. 7
on this, in our opinion, is not correct. It states that there is no
tax in that case. We think that there is a tax in that case. The
other two are cases where we do not think there should be any tax
anyway—simply paper profits, where you have no money with which
to pay a tax; and we take the position in that case. no tax shonld bo
paid. The brief that I will leave with the committee discusses that
at greater length.

Next, “ Consolidated returns.” Our organization takes the posi-
tion that the additional 1-percent premium for filing consoli«%atod
returns is not justified.

The Cuamman. They would rather have that than the prevention
of consolidated returns, t.hough; would they not?

Mr. Gaskiur. Well, we haven’t regarded it as a trading proposition.

The CrairMAN. If the two propositions were put up to you, as to
whether you were going to accept that provision and were willing to
carry out that provision. or one abolishing consolidated returns,
which do you think would be preferable?

Mr. GaskiLL. We should rather have it as it is now, sir. But at
the same time we feel that the provision to abolish consolidated
returns would not be fair either to the Government or to the taxpaver.



4 REVENUE ACT OF 1084

Distributions in liquidation, section 115 (c¢). The bill, as passed
by the House, provides that distributions in liquidations, if they
result in a gan, shall be taxed at the full normal and surtax rate
without regard to the time when the stock is held. Our organiza-
tion takes the position that in a distribution in liquidation you have
the essential equivalent of an exchange. It resembles that more
than anything else, and we feel that there is no justification for
taxing it at the full rates. However, the bill provides that in case a
loss is realized upon a reorganizatioh, that is subject to the percent-
age arrangements, as in the case of gains. In other words, if a man
held stocks in 2 corporations for 5 years, and he had a gain on one
and a loss on the other, in his'same return and for the same year he
would be required to pay 100 percent on the one—that ig, the full
tax—and the other he could only deduct from that gain 40 percent
of it. That, I think, is obviously unfair, and if you are going to
treat gains from realizations from liquiciations in one way, losses
from realizations from liquidations should be treated the same..

The bill as passed by the House extends the statute of limitations
on assessments from 2 years to 8. Our organization takes the posi-
tion it should be 2 years; that the uncertainties of tax liabilities are
difficult and a regretab!e incident of our income-tax.laws, and that
they should not be further extended. They seem to be auditing
returns and getting along very well on the 2 years. They are caught
up with them after a fashion. There is some delay, of course, but we
think that after a year it would be all just the same as if it were 2
years, If it is true that sometimes it is necessary to execute a
waiver and extend a case beyond the 2-year period, that is not a
hardship upon the taxpayer or the Government in particular cases.
I think that it takes care of that situation very nicely.

The same is true of refunds. We agree with the provision that
the period of limitations upon refunds should be the same as limita-
tions upon additional assessments. We would make this suggestion,
however, that that same principle be extended further and that a tax-
payer be given the right to file a claim for a refund during the period
where the Government has an. additional period in which to make
additional assessments; for example, where it is necessary to give
a waiver—and I think those waivers are more often really at the
suggestion of the Treasury, rather than at the suggestion of the tax-

ayer—but during the period where the statute of limitations is still
in force, by reason of a waiver, we think a taxpayer should have a
right during that period to file a claim for refund. The same thing
is true during the period that follows the issuance of a 60-day letter,
where the Treasury has an additional 60 days within which to make
an assessment. During that period the Treasury could send out a
letter at the last moment, just before the statute of limitations ex-
pired, and during that period could make an additional assessment.
and the taxpayer could not obtain a refund of these though he filed
a petition with the board, because the filing of the petition under the
new bill would be after the date when he might claim a refund. .

On the tax-rate structure we take the position that the new plan
of decreasing the normal tax and increasing the surtax, or, rather,
extending it to the lower brackets, is unjustified. Admittedly, it will _
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produce more revenue. We think that the income, having once been
taxed to the corporation, is deserving of a higher exemption than 4
percent when again taxed in the hands of the shareholders,

Interest on money borrowed to purchase tax-exempt securities, sec-
tion 28 (b). That affects banking institutions and denies them the
right to deduct interest paid on deposits when the deposits are used
in carrying tax-free securities,. We draw attention to the fact that
it is difficult or impossible to ascertain whether particular moneys
are used, whether it is the capital of the bank, or whether it is the
degosits that are used for the purchase of these taxable securities.

Senator Warsx, Hasn’t that subject been dealt with by the
committee ¢

The CuamrmaN. The committee has not finally passed on it, but
that matter has been presented, and we are giving it consideration,
We will be glad to get your brief on that Mr. Gaskill.

Mr, Gaskiis. This allowsnoe of Josses between members of a fam-
ily : We think th nition.of amily ”, as contained in the

_bill passed by, thwiiH ibroud. :It; would interfere with
legitimate trapuschie members ;of ithe same family, at
most I think it abgul pd to a man sndihis wife, or perhaps
to a man gnd his wor dter, bub:mok bé bewthers and sisters,
ancestors .and: ling a8 covered by which passed

the Housm,:!: syt dadlit

I have, I} mike’ only oogyme The rest
will be ¢ 34 do not wait o eacroach upon
the tim il cetate taxes, prigr. taxed prop-
erty.” el joint., The, bill contains an
entirely Rpembtion of property from
taxation ' e than 5 years
after an s to exempt
from tax ) taxed in the
estates of {4 4. In the way the
present laws; lent to die, then
another deced b die 9 years after

the first, and yét hig'p
is entirely proper to.prévent that, and to;

ever, the way the bill is drawn as:itpassed the House, it is possible
for the third decedent to die within, say 8 years or even 2 years from
the time of the death of the first one, and you would tax it again.
It is a matter of draftsmanshilp.

Senator ConnNarrLy. It would be inherited again, would it not?
Someone else would get it, wouldn’t he?

Mr. Gaskmy. Yes, sir; but the property would be taxed more
than once.

Senator ConNarLLy. We are not taxing the property. We are
taxing the person that gets it.

Mr. GaskiLr. You levy a tax on the decedent’s estate.

Senator ConNarLy. Surely. He takes it, charged with that.

Mr. GAsgir. But the point I am making is that under certain
conditions, the way it is now, it is possible for the same property to
be taxed, or the tax computed upon the same property more than
once within 5 years, .

Senator CoNNaLLy. Why not? If there is more than one death in

5 years, why should we not tax it more than oncef
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Mr. Gaskir. That, of course, would represent practical confisca-
tion of property.

Senator CoNnNaLLy. We are not dealing with confiscation.

Senator CLark. We are taking the property inherited.

Senator CoNNaLLy. That is the trouble with a lot of you tax fel-
lows. You look on a dollar as the only thing in the bill, We are
taxing the man’s right to inherit it or to transmit it, which is a privi-
lege. If it vests 2 or 8 times, we should tax it 2 or 3 different times.

Senator Reep. It is a very unusual case, is it not, when two succes-
sive inheritances occur within the 5-year period.

Mr., Gaskiir. I do not think it is, sir. For instance, there may be
an elderly couple. The man dies, then the wife; and when the wife
dies, it would be inherited by the son, Then, if the son should die,
there would be a double imposition of the Federal estate tax within
a period of a few years. It is not often, but our organization thought
that the bill. as it passed the House, had no intention of assessing
two taxes in the event of the contingency stated.

Senator Reen, The committee hasn’t reached that, however, in its
study of the bill. In fact, what the House does is to permit only
one tax-free inheritance; isn’t that so?

Mr. GaskiLL, Within 5 years, .

Senator Reep, Within § years?

Mr. Gaski, That is right, sir. I have a report of our committee
which I desire to present at this time for the record.

The Cuarman, Thank you very much, Mr. Gaskill.

(The report referred to 1s as follows:)

To the Bourd of Directors the Cleveland Chambder of Commerees

GENTLEMEN ¢ Your committee on Federal taxation has given consideration to
the revenue hilt of 1934, H.R. 7838, as passed by the House of Representatives
on February 21, 1934, '

The report of the Committee on Ways and Means accompanying 1LR, 7835,
stutes that rhe “ primary purpose of the bill is to inerease revenue by pre-
vention of tax avoidance.”  Your committee is in .favor of any changes in the
Federal tax laws which will serve to prevent unjust avoldance of the tax, It
is thought, however, that the Committee on Ways and Means, under the guise
of preventing * tax avoidunce . has endeavored to raise more money from the
income tax hy means unjust to Anievican taxpayers.

The yield of the income tax necessarily varvies with the prosperity of the
country and the reduction in this yield comes at a time when the need for
Government revenue is the greatest, It is thought, however, that the revenue
requirements do not justify an unfair amd unjust income-tax burden upon
certain taxpayers, The report of the Committee on Ways and Means states
that the revenue bill and certain changes in administrative practice will pro-
duce additional revenue in the amount of $258,000,000. If it is mnecessary to
raise this additional amount to pay for the activities of Government, Congress
should have the courage to provide the money from other sources,

The occasion for the views so stuted will be apparent from the comments
made below concerning certain of the proposals now contained in the revenue
bill of 1934, .

1. TAXATION OF GAINS AND 1OSSES

The congressional committee has recommended that gains from the sale of
property be taxed, but that losses from such sales be allowed only to the extent
of gaing, This proposal would require u payment of tax if a taxpayer’s gains -
exceed his losses; but if the losses exceeded the gains, the taxpayer would not
be allowed to deduct the excess losses from his ordinary income. Thus a tax-
payer may be called upon to pay a substantial tax upon his ordinary income
without receiving any deduction for genuine losses he has sustained from the.
sale of property. If Congress has been corvect in its assumption that gains
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*
from sales represent income, then losses from sales should represent deductions
from income, The one-sided avrangement now proposed by the congressional
committee is obviously unfair,

The congressional committee has also recommended a plan to determine the
amount of the profit partially by reference to the periotl during which the asset
was held before snle. The percentage of profit to be taxed depends upon the
period of time during which the property was held, ranging from 100 percent
if the asset has been held for not more than 1 year to 40 percent if the property
has been held for more than § years. Previous planx based upon the same
theory have been rejected by Congress and the present plan likewise should
be rejected. If, under this plan, an asset s held more than 2 years bhefore the
sale, but not less than 8 yvears, 60 peveent of the profit would be taxable at the
full rates of normn) and surtax, Considering the present and proposed high
rates, such a provision in many cuases would prevent the sale. Moreover, it is
believed that the plan would tend to complicate preparation of income-tax
returng. The prerent plan of taxing such *“capital gains ™ at a flac rate of
1214 percent, while, perhaps, not perfect, seems preferable to the oue proposed.

In the event that the plan for taxing gaing as set forth in the revenue hill
is adhered to by Cengress, provision should be made to the effeet that losses
in excess of gaing, which are disallowed for any year, coulid be deducted from
similar gaing realized during 2 or 3 snceeeding yenrs, This provision would
lend some measure of justice to an otherwise unfair provision of the law,

2. EXCHANGER AND REORGANIZATIONS

In the various revenune acts since 108 Congress has endeavorel to prevent
the injustice that would necessarily result if taxpayers were called upon to
pay an income tax in cash from theorvetical or paper profits resulting from
certain specified types of exchanges of property such as a substitution of stock
or securities upon the reorganization of a corporation. Provisions to this effect
have undergone a constant improvement, These same provisions have pre-
vente 1 the claiming of losses upon such transactions, The theory of the
pregent laws, developed after years of effort, is that the protit or loss is deferred
in such cases until there is some actunl realization uwpoen which & tax could
be equitably based.

The new revenue hill proposes to restrict the definition and scope of so-called
“ corporate reorganizations” which have heretofore heen excluded in determin-
ing gain or loss, The qucestions so presented are extremely technical, and a
detailed discussion will be avoided. Your committee has considered these pro-
visions in detail, however, and has reached the conclusion that the proposed
change is a backward stepl. It is thought that the provisions of the present
law do not permit tax.avoidance to any considerable extent, and that the Com-
mittee on Ways and Means has been misled in conclusions to the contrary.
Hypothetical cases set forth in the report of the subcommittee of the Com-
mittee on Ways and Means present instances which are not likely to happen
and which, moreover, do not present any real injustice to the Government.
Hypothetical cases 6 and 8. upon which one of the changes is based, dis.
closes a misunderstanding of the present law and arve incorrect,

It is also pointed out that the change proposed in the definition of reorgani-
zations will bring about great confusion in the interpretation of the law, and
that the applicution of the provision to specific instances will result in extensive
Mtigation with the Government.

Generally speaking, the changes proposed will prevent the consummation
of transactions which are entirely proper and which in fact are necessary and
advisable during & perfod of reconstruction, The prevention of such transac-
tions does not produce any revenue for the Government and creates unreason-
able interference with the proper transaction of legitimate business. If it is true
that present provisions have permitted “avoldance” of tax in rare instances,
there s still not gecaston to punish the great majfority of innocent taxpayers
who have dealt fairly with their Government. )

'

3, TAX-RATE STRUCTURE

"~ The bill proposes to increuse the surtax and to lower the normal tax. No
saving in tux, however, is intended for any class of taxpayers, except that an
earned-income credit is provided. Changes in thé rate structure are intended
to increase the tax rate applicable to dividends subject only to surtaxes, This
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is done by a rather ingenious extension of the surtax rates which apply not
only to dividends but to other income, The incrense in the surtax is intended
to counterbalance the reduction of the normal tax rate, with the result that a
salaried man and a taxpayer receiving ordinary income will pay substantially
the same amount of tax as under the present law.

Dividends have been exempted from the normal tax on the theory that the
corporation has already paid one tax, and that double taxation is avoided
to some extent by exempting the dividends from normal tax., There is an
injustice even under the present law, since the corporation rate is 183, per-
cent and the highest bracket of normal tax is 8 percent, The proposed change
would reduce this saving to 4 percent by prescribing a flat 4 percent normal
tax rate., The difference between this and the corporation rate is 93, percent.
Your committee sees no reason for discriminating to this extent against incor-
porated business. Taxpayers who transact business in the corporate form
should not have this unjust additional burden thrust upon them.

4, OONSOLIDATED RETURNS

The bill proposes to require an additional income tax of 2 percent for the
“ privilege” of filing consolidated returns. Your committee sees no justifica-
tion for this proposal. Consolidated returns are necessary in many cases to
reficet properly the net income of a consolidated group of corporations. In view
of the complex structure of our State laws, it s now necessary for many
incorporated businesses to have branch or subsidiary corporations., There
appears to be no justification for the increase thus proposed.

It should be noted that in the act of 1932 an additional tax of three fourths
of 1 percent was imposed upon consolidated net income, ahd this additional
tax was increased to 1 percent by the National Recovery Act. Your com-
mittee, accordingly, s opposed to the provisions contained in the present law
;md bel}leves that, in »o event, should the tax on consolidated returns be
nereased.

5. PERSONAL HOLDING COMPANIES

The revenue bill proposes a tax of 356 percent upon the * undistributed net
income ” of * personal holding companies.”

The report of the Committee on Ways and Means upon which this provision
is based, appears to assume that personal holding companies are utilized for
the prevention of surtaxes on, the shareholders, If such is the case, a reason-
able measure to prevent the practice is justified, although it is thought that
penalties in the present laws for the most part have been effective in dis-
couraging it. It is thought that the proposal made by the congressional com-
mittee to cure the alleged evil, while perhaps efficacious for that purpose,
if the evil exists, by its terms will serve to impose a severe hardship upon
corporations for outstde the class of those sought to' be penalized. For
example, if a coal mining company having five stockholders had leased its
property to others and was required to use its lease income for payment of
debts or a bond issue, previously contracted, the corporation would be subject
to a 85 percent tax upon the greater part of the income applied to the
payment of debts. A mortgage company whose income congisted almost entirely
of “interest’” and which was required to make capital expenditures upon
properties acquired at foreclosure or which had found it necessary to pay
off prior indebtedness against property, might be required to pay to the Gov-
ernment a tax of 35 percent upon such capital expenditures. A corporation
owning and operating an office building or apartment houses, which derived
its income from “ rents”, might be required to pay to the Government 35 per-
cent of expenditures made by it for necessary capital improvementsy and for
debt payments. It has been stated that certain corporations which would

" fit the definition of “ personal holding companies” have been required by

creditors or are required by provisions of bond issues to pay off debts before
any dividends can be paid to stockholders., This provision of the proposed
bill might well bankrupt such corporations, Certain holding companies find it
necessary to make advances to their operating subsidiaries out of dividends
received from other subsidiaries or from investment earnings, and the pro-
posed provision, in effect, would require a heavy tax upon such advances,
A patent licensing corporation, deriving its income from * royalties ", might be
effectively prevented from making capital expenditures which were vitally
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necessary for its business and for the business of its licensees., Examples of
absurd results might be mentioned. In fact, it is probably impossible to
determine by legislative enactment just who is and who is not obtaining a
tax advantage from a holding company, A definition in the law which would
probably penalize one personal holding company for tax avoidance, might well
apply to another corporation which the legislators have no thought of reaching.
It is thought that no intrinsically accurate or just rule can be provided to fit
all cases which would be an improvement upon that contained in the present
revenue laws.

The present law provides a severe penalty for an unreasonable accumulation
of profits to avoid surtaxes. It would seem that we have adequate tribunals
to determine whether the accumulation has been unreusonable and as to
whether surtaxes have been avoided in particular cases, If the Treasury
Department is experiencing dificulty in applying the present penalty of 50
percent, it is not necessarily alarming, and may indicate that the situation
does not require drastic steps, On the whole, it is thought ihat the present
svstem, or some reasonable modification thereof, is adequate and that there i8
no occasion for placing a provision in the law which would approach con-
fiscation of the property of many legitimate business enterprises,

6. INTEREST ON MONEY BORROWED TO PURCHASE TAX-EXEMPT SHCURITIES

The bill provides that a taxpayer carrying on a buanking business should not
be permitted to deduct interest paid on deposits where such deposits are in-
vested in tax-exempt securities. It is pointed out that it would be difficult, if
not impossible, to determine whether a bank's capital or its depositors’ money
is used in the purchase of such securities. Aside from that, however, your
committee considers that the proposal is economically unwise. Banks are
large purchasers of Government securities, It is desirable to encourage such
purchases by banks, not only to provide a market for Government bonds but
to encourage liquidity of banks. In the interest of raising more money, the
congressional committee has undertaken to tamper with an important phase
of our economie sitnation, .

7. DEDUCTION OF GIFT TAXES FROM NET INCOME

The bill provides that no deduction be allowead for the payment of gift taxes.
Your committee considers it entirely proper to permit a deduction for gift
taxes in computing net income. In such cases the one making a gift is re-
quired to pay out money to the Government for which he receives no benefit,
and the net income is reduced to that extent.

8. DISALLOWANCE OF LOSSES AS BETWEEN MEMBERS OF FAMILY

The bill proposes to deny losses taken in case of sales or exchanges of prop-
erty between members of a family or between a shareholder and a corporation
in which the shareholder owns a majority of the voting stock. The term
“family ” is defined to include brothers and sisters, spouse, ancestors, and
lineal descendants. It may be argued that there is little or no difference
between a loss that arises from a transaction between a taxpayer and a
member of his family and any other loss. It is thought, however, that in any
event the definition of the word “fam.dy” is so broad as to discriminate
unfairly against bona fide transactions between relatives,

9. ACCRUED INCOME AND ACCRUED DEDUCTIONS OF DECEDENT

The bill contains a provision requiring the income-tax return of a decedent
to include amounts of income accrued up to the time of his death regardless
of the fact that the income was not received at the time of death. The bill
would likewise allow the anccrual of deductions from income. It should be
noted that, in such cases the decedent necessarily had no opportunity to spend
the income, and the amount so accrued is subject to death taxes, In view of
these conditions, your committee sees no reason for placing additional burdens
upon estates of deceased persons,
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10, CASUAL SALE ON INSTALLMENT BASIS

The bill provides that the installment method of reporting income be limited
to cases where the initial payments do not exceed 80 percent of the selling
price. It is thought that the present limit of 40 percent is not too high. In
all installment sales the taxpayer pays his tax, ratably, over the period when
the cash 1s recelved, and in proportion to the amount of cast. received, There
is no ¢ um‘easonable postponement of tax"” in such cases as the Ways and
Means Committee suggests, On the contrary, the suggestion of the committee
is obviously “ unreasonable” in requiring the payment of tax on the full paper
profit when only 80 percent of the purchase price is received during the yenr in
which the sale is made.

11, DISTRIBRUTION IN LIQUIDATION

Under all of the revenue acts, except the Revenue Act of 1921, the liquida-
tion of a corporation has been treated as a sale of the stock. This, in the
opinion of your committee, s the logical way of treating such tramsactions
for, in practical effect, the stockhiolder has disposed of his stock and has
received in place thiereof the assets of the corporation.

The new revenne bill proposes to continue this principle, but provides that
such gaing should be taxed at the full rate of normal and surtax, rather than

a capital gain, regardless of how long the stock has been held,

Your committee constders that the proposal is so made entirely unjust and
unwarranted, The fact that the surplus of &t corporation, if distributed as an
ordinary dividemd, might subject the stockholder to the higher surtax rates
applicable to ordinary income is no indication that tax. has b2en avoided.
The transaction is essentinlly an exchange or a ~ale and the profit thereon
does not escape taxation,

A still farther injustice Is presented in the proposal to consider losses arising
from the liguidation of a corporation as capital losses, which would require a
deduction of the amount of the loss according to the length of the perlod
during which the stock was held, If a man held stock in two corporations
which he had owaned for over § years and liquidated both corporations, he would
be taxed on the full gain from one transaction, but would be permitted to
deduct from that gain only 40 percent of the loss sustained on the other trans-
action, Thix proposal isx so obviously unfair that it 1equh'es no further
comment,

12, STATUTE OF LIMITATION S—ASSESSMENTS

The bill proposes to extend the statute of limitations from 2 years to 3
vears, ‘There ix no conceivable justification for this measure. The expense and
un('ermmtv of tax lability is a vegrettable incident of our income-tax law,
purtleulm-l\ since our T:'easury Department contests so many unfounded cases.
The Department shoukl he required 'to make assessments of additional taxes
withiu the shortest possible period. The present yeriod of 2 yvears is adequante,

15, UNDERSTATEMENT CF GROSK INCOME

s The bill proposes that the statute of limitations should not apply to enses
where the taxpayer hax understated his gross income on bis rveturn to the extent
of 25 percent, even though there is no fraud with intent to evade the tax., The
income tax is complicated and technieal, and even our courts disagree upon
questions as to what constitutes “ gross income.””  Under the measure proposed,
a taxpayer might he required to decide a doubtful guestion agaiust himself or
waive the benefits of the statute of limitations, The Government has an oppor-
tunity to check retarns and if they are unable to discover such n sizeable omis-
sion during that period therve ix no good reason why they should be given until
the end of time to assess the tax, If the return is honest, your committees sees
no occasion whatsoever for extending the period of controversy.

14, STATUTE OF LIMITATIONS~~REFUNDS

The bill proposes to limit the period of limitations applicable to claims for
refunad to the same period that is permitted the Government for assessing addi-
tional taxes, Your cominittee is generally favorable to the proposal except that,
&8 stated above, the period should be 2 years and not 8 years,
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1t is thought, however, that this same principle should be turther extended.
The Ways and Means Committee has not given consideration to Injustices tn
this respect which now exist against the taxpayer and which would continue
under the limited proposal now made. In cases where & waiver is executed by
the taxpayer and the Commissioner extending the perind of limitations within
which the Government may assess the tax, the taxpayer should have the right
to file a claim for refund within the period as extended by the waiver, The
right to file a claim for refund should also be extended to cover the period
during which the statute of Mmitations is suspended by the issuance of a
deficiency letter.

15. ¥EDERAL ESTATE FAX--PRIOR TAX PROPERTY

1t has been the policy of the Federal estate tax law to avoid the taxation
of property more than once in 5 years. Accordingly provisions have been in-
cluded in the law to the effect that property taxed within that period shall
be deducted from the gross estate of the second decedent. It has been dis-
covered that due to the technical wording of the law, the same property might
be deducted from the gross estate of the thirl decedent, even though the third
decedent died more than 5 years after the date of death of the first decedent.
A provision has been included in the new bill to prevent the lust exemption
in such cases, and your committee sees no objection to the principle of the
change thus proposed. The change has not been carvefully prepaved amd as
presently dvawn, the estate of the third decedent would be required to pay
the tax upon such property even though the death oceurred within 5 years
from the diite ot denth of the first decedent. Doubtless this wax not intended,
and the Senate should correct this mistake n order that the same property
may not be tuxed, under any contingeney, more than once in 5 years,

The change thus suggested will hecome ifmporvtant in practical operation,
as is apparvent from the following example. If a man died and left his estate
to his wife, an estate tax would he assessed against his estate, If in the
nexi yeur the wife died and left the property to a son, the property would not
he subject to tax under the present law, or under the amendment now pro-
posed, for the reason that it had already heen taxed within 3 years., If, how-
ever, the son died the next year, the son's estate would be cilled upon to pay
a tax upon the property. The rites of the Federal estate tax extend to 43
percent and the taxation of any property twice, within 3 years, in certain
cagses, would amount to virtunl confiseation of property. If any amendment
is necessary, proviston should he made that in no case will the same property
he taxed within a period of I yenrs, regnvdless of the number of deaths that
oecur, .

16, FEDERAL ESTATE TAX OF FOREIGN REAL ESTATE

The bill proposes that the estate of an American citizen be required to pay
Federal estate tax on property loeated abroad. It is pointed out that the
country in which the property is located may unssess tax upon the same real
estate and the proposal would result in double taxation in such instunces.
‘I'he property does not pass it in the foreign counf¥y by virtue of any American
law., The property is protected hy the laws of the foreign Government, and
that Government is within its rights in assessing death taxes thereon, just
as the United States levies the Federal estate tax upon property located in
this country and owned by a citizen und resident of a forelgn nution. Your
committee congiders that the preposal is unwarranted unless credit is given
ilf—{ﬂills]t the tax for death taxes paid to the country in which the property is
ocated,

17, SUGGESTED MEASURES FOR INCLUSION IN THE NEW REVENUE BILL

Your committee considers that certain amendments to the revenue laws are
advisable, and suggests the following: -

(«) Deduction of charitable coniributions by corporations.—Your committee
recommends that corporation.s be allowed to deduct charitable contributions
within the 15-percent limitation now allowed to individuals., It is thought that
such an allowance would be helpful in raising money needed for charitable
and unemployment work. These payments, like taxes, contribute to the com.
mon good, and, at least under present conditions; are a proper charge against
income, The law should be changed so as to permit deductions for such con-
tributions by corporations. )
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(b) Statute of Umitations in cases of false and fraudulent returns.—Your
committee would add the suggestion that some period of limitations against
assessment of tax be imposed in cases where there is a false and fraudulent
return, 'The period should be longer than that applicable to returns which are
not false and fraudulent, A period of 6 years is suggested. After a reasonable
period all such cases should be considered and closed. We have limitations
against criminal prosecutions and a similar limitation (6 years) should be made
to apply to the tax liability on false and fraudulent returns. It is suggesteil
that this provision be made applicable to returns for all prior years.

(¢) Transferee Uadbility—Your committee recommends that a provision be
placed in the law to deny to the Government the right to collect tuxes from any
single transferee beyond his fair proportion to the tax, A corporation might
be dissolved and its property distributed to stockholders under the belicf that
all Federal taxes had been paid. If the Government should thereafter interpret
some transaction as requiring the payment of a tax with the result that the
stockholders should pay the tax to the Government, there is nc good reason why
such contributions should not be made proportionately. Under the present law,
if one stockholder is financially responsible and the others are not, the Gov-
ernment could collect the entire tax from him, provided he received property
- of that value, thus imposing a penalty upon thrift and a hardship occasioned
by financial irresponsibility of other persons.

Respectfully submitted.

David A. Gaskill, J. J. Anzalone, Carl H. Braley, M. R. Dickey,
A, H, Garry, B, B, Jaynes, O. C. McConkie, Thomas J. Moffett,
J. W, Reavus, Lee R. Shannon, Maurice F. Hanning, L. C.
Weiss, committee on Federal taxation; by David A, Gaskill,
chajirman, o
FEBRUARY 27, 1034,
Senator CoNNaLLY. May I ask Mr, Gaskill a question?

The Crairman. Yes,

Senator CoNnaLLY. Mr. Gaskill, you say you represent the Cham-
ber of Commerce of Cleveland? '

Mr. Gasgin, Yes, sir.

Senator ConvaLLy. And you maintain a special tax department?

Mr, GaskiLL, We have a committee on taxation; yes, sir.

Senator ConnNaLLY. And you keep some experts, do you, to figure
out how you can keep the Government from taxing some of these
favorite industries that belong to your chamber?

Mr, GaskiLr, I would not say that, sir.

Senator ConnNaLLy, Why is it that you have an expert division on
taxation, therefore? You were down here last year, weren’t you?

Mr. GaskirL, I appeared before yeur committee when the 1932
act was under consideration. ,

Senator ConnaLLy. What is your particular interest in taxation,
or' the chamber of commerce? Why should the Chamber o Com-
merce of Cleveland, or any other chamber of commerce, have any
special interest in taxation over other citizens or interests?

Mr. Gasgnr. We are trying to do our bit as good citizens, sir.

Senator ConNaLLY, And your idea is that you can best do it by -
giving special atiention to ¥ederal taxation?

Mr. Gasgrn. We have a committee of Federal taxation con-
sisting—

Serga,tor Connarry. Have you one on State taxation?

Mr. ‘Gaskriir., Yes, sir,

Senator ConnaLry. City taxation?

Mr, Gaskmr, Yes, sir,

. Senator Couzens. Did you ever come down here to propose an
increase in taxes#

-




et 2

REVENUE ACT OF 1934 13

Mr. Gaskmr. I do not recall that we have, sir,

Senator Couzens, No.

Se?nator Reep. That is scarcely mnecessary with this Congress,
is it '

The CaalrMaN. Well, we thank you very much, Mr, Gaskill,

Senator ConnNaLLy. Just & moment. I am not t’hrough, Mr. Gas-
kill, You are not in favor of inheritance taxes at all, are you?

Mr, Gaskirn, Yes; I am.

Senator ConNarLy, How is that?

. Mr. Gaskmr, Yes, sir; I am in favor of inheritance and estate
axes.

Senator ConnarLy. How much and to what extent—your chani-
ber? You say you are representing the chamber of commerce? Do
you mean to say the Cleveland Chamber of Commerce is advocating
Inheritance taxes and estate taxes?

Mr. GaskiLi, We take no exception to the inheritance-tax rates.

Senator CoNnNALLY. I want to know what the views of the Cleve-
land Chamber of Commerce are. You are representing them. Do

. you mean to say that they are here advocating inheritance and

estate taxes? .

Mr. GaskiLr. I do not mean to say that they are here advocating
such taxes. The report that I have—

Senator ConnarLy, Well, what are they doing? Are they for
or against it? Is the chamber of commerce, your client, for inher-
itance and estate taxes or are they against them?

Mr. Gaskiwr. I do not know, sir.

Senator ConnaLLy, Well, you represent them now. You are here,
expressing their views. You don’t know? Why did you say a while
ago that they were for it?

Mr. GaskiLr, You asked me if I was, I said I was, sir; express-
ing my personal views, .

Senator ConnNaLLy. It looks to me as though you would find out
how your clients, whom {lou represent, stand on that. Now, isn’t
it a fact they are against them altogether?

Mr. Gaskmr. No. ‘

Senator ConNaLLy. The Chamber of Commerce of Cleveland ¢

Mr. GasgiLL. We have never gone on record against it, sir, and
we have considered it many times.

Senator ConNatLy. Isn’t it about time to go on record? You are
here now, and I want to know your views. Isthe Chamber of Com-
merce of Cleveland advocating inheritance and estate taxes, or are
they opaosing them?

Mr, GaskiLn, You want to know if the chamber of commerce
would be against inheritance taxes?

Senator CoNnNaLLY, I want to know just what I asked you, and
that is this: Is the Cleveland Chamber of Commerce in favor of the
inheritance and gstate taxes, or are they opposed to them?

Mr. Gaskmy, They have not gone on record or considered the
question, sir; but I would say that they would be in favor of them.

Senator ConnarLy. You would say that without knowing how
they stand ; is that right?

Mr. Gaskrcn. What I mean by that is, that they have not taken
any exception to such taxes.
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Senator ConNaLLY. No; what you mean is to straddle the ques-
tion, if you can. Now, will you please find out and let us know the
views of the Cleveland Chamber of Commerce on the general sub-
ject of estate and inheritance taxes, whether they are for them or
against them? ~ ,

Senator Reep. It is scarcely possible to do that within 24 hours, I
should think.

Senator CoNNarLLy. There are telegraph and long-distance lines
that go to Cleveland.

Senator Reep. He cannot telegraph all of the members. '

Senator ConnNaLLy. No; but he is representing them—who are
you representing, anyway ¢ .

Mr. GaskiLL. I am representing the Cleveland Chamber of Com-
merce,

Senator CoxNaLLy. Well, what is its view on that subject?

Mr. GaskiLL, Outside of what I have said, I do not know, sir.

Senator CoxNaLLY. You do not know? Well, why are you up
here representing them, if you do not know their views on taxation?

Mr, GasxiLr. We considered the revenue bill, sir, rather carefully.
We covered a number of points in our report.

Senator CoNNaLLy. You covered the matter of inheritance and
estate taxes in this matter, because I heard you talking about it.

Mr. GaskiLL, Yes, sir; we considered one phase of it.

Senator CoNNALLY. And you were here, representing the views of
the Cleveland Chamber of Commerce on that subject, and yet you
do not know if the chamber is for an inheritance tax or against it?

Mr. Gaskiu, No, sir. They have not considered the particular
question that you asked in connection with this bill.

Senator ConNaLLy. That is all.

Senator BaiLey. Don’t you think the taxpayers have a right to be
interested in the subject of taxation?

Mr. GaskiLr. We do, sir, and that is our idea in coming down here
and trying to help you if we can. .

Senator BaiLey., Especially in these times, when we are spending
money like drunken sailors?

Mr, GaskinL, I beg your pardon? .

Senator Baey, I say. especially in these times, when we are
spending money like drunken sailors. Don’t you think the taxpayers
might be heard on that?

My, GaskiLn. I think the taxpayers should be, but I do not think
we are spending money like drunken sailors.

Senator BamiLky. I understand why you don’t say that. I am
saying that, 4

Senator CoNNaLLy. I am exactly in the attitude of the Senator
from North Carolina, T think the taxpayers ought to be heard, but -
I think when they send a man here to re\)resent them he at least
ought to know what their attitude on the subject is, or, if he does not
know, let him find out. .

Senator Barey. I differ from the Senator from Texas. I think
:shey {mght to be heard without being challenged or rebuked for being
reard.

. The Cuairman. Well, Mr, Gaskill, I understand that your com-
mittee took this House bill and these were the salient features about
which you desired to give your views to the committee?

A\
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Mr. GaskiLL. Yes, sir.

The CHairyaN, And you have presented them in your brief ¢
Mr. GaskiLL. Yes, sir.
The CHAIRMAN. The committee thanks you.

STATEMENT OF BENJAMIN C. MARSH, REPRESENTING THE
PEOPLE'S LOBBY, WASHINGTON, D.C.

Mr. Marsu. I would like as much time as the representative of
the Cleveland Chamber of Commerce, for the People’s Lobby.

The Cuairman, I hope you will finish it very quickly, and then
put your brief in the record.

Mr. Mansu. I will try to. It will be difficult, though, but it is
rather important.

May I first read the recent decision of the Supreme Court of the
United States, a week ago today, as I recall?

Neither property nor contract rates nre absolute for government cannot
exist if the citizen may at will use his property to ihe detriment of his
fellows, or exercise his frcedom of contract to work harm, Hqgually funda-
‘mental with the private right, is that of the public to regulate it in the common
interests.

That is the statement of Justice Owen J. Roberts in the decision
upholding the New York State law fixing the price of milk, con-
curred in by Justices Hughes, Brandeis, Stone, and Cardoza.

Now, it is not a political issue, because, as I remember, 3 of the
judges ugholding this decision were appointed by Republican Presi-
dents and 3 by Democrats. .

I want to read, as bearing on this revenue bill, an editorial from
the Scripps-Howard newspapers of January 27, entitled “Not
Enough Taxes ”, as follows:

The proposed tax bill is inadequate. The Ways and Means Committee of the
House has done some useful tinkering with the law and in taxing unearned in.
come movre than earned income has revived a just principle. In ordinary circum-
stances this might be enough. But with the Government facing a $31,000,000,000
deficit, it is not enough. * * * A substantial and progressive increase all
along the line is possible in this country on the basis of the experience of other
countries.

And I will read a brief statement and request to put in certain
supplementary data.

he tax system can make or break any recovery program.

The Federal Government may soon have to be the taxing agency
for all Government units because of the inability or refusal of many
city and other local governments to carry their budgets currently
and because about 1,500 local government units have defaulted on
bonds totaling about $2,000,000,000. This fact makes the national
tax policy of extreme importance.

The Federal Government has already accepted major responsi-
bility for maintenance of the unemployed, and it will shortly have to
pay large sums for education, for medical care, for maintenance of
children, anemployment insurance, and old-age pensions,

All the measures in operation during the past year have failed to
effect any change in the consuming power of the masses of the
American people.

We can’t war on poverty by taxing poverty.

" 46082 B4—-2
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I would siy that I do not regard these expenditures of this ad-
ministration as expenditures of a drunken sailor, but as expendi-
tures by a Government which realizes, as every major government
in the world does today, that government has got to cease being
the agency of private profit-exploiting interests and care for its
people, if government as now constituted is to continue, and I per-
sondlly hope it will,

It is increasingly clear that the immediately needed jump in pur-
«chasing power will have to be brought, about by drastic changes in
taxes. ’

Large individual investment of income is not only a calamity, it
is almost a crime, .

England—and I got these figures I am going to give from the
secretary or clerk of the Joint Committee of the Senate and House
on Taxation—England, with only about half of our wealth and in-
. come in the fiscal year 1932, raised from the individual and corpora-
tion income tax, $1,781,500,000, compared with our $1,066,756,697,
and in 1933, $1,527,900,000, while we raised less than half as much,
onl§y $746,941,404. .

Senator Reep. Would you be in favor of our taxing small incomes
the way England does?

Mr. MarsH. Including my own small income, at least four times
as much as I am taxed today, because I am going to be frank. I am
going to submit a table, which shows that you cannot get any large—
well, not over § Bercent, in my judgment, of the increase in the
Budget, if you take most of the incomes—if you merely take most
of the incomes over $100,000. I have classified them by all of the
classes given by the Commissioner of Internal Revenue. You have to
start at even $4,000 pretty heavily, and you have %:)t to get a major-
ity—as far as the income tax is concerned—of the incomes of the
total of the personal income tax. I will file that table, which is a
detailed table, that has incomes between $5,000 and $106,000.

You cannot get it merely by soaking the rich above $100,000, Of
course, while the equity of higher taxation of personal income in the
higher brackets lies primarily in the fact that when you come to—
I will just cite one figure—of the 20 people who, in 1932, were in
receipt of a net income of $1,000,000, and over, derived from prop-
erty, 99.83 percent of the total income. Those from $500,000 to
$1,000,000 derived 98.7 percent from property; from $300,000 to
$500,000, derived 92.4 percent.

Congress should repeal at least $1,250,000,000 of consumption
taxes, and processing taxes on farm Broducts, paying any bonus that
farmers need directly out of the Public Treasury. As far as I
know, the farmers are the only property owners whom the Govern-.
ment is trying to bribe into acquiescence, into what I call economic
madness that we are going through, by subsidizing them, out of the
consumer.

If our friends in Iowa, who ran the farm lands up to $600 or $700
an acre, the land speculators—well, it should come out of the Public
Treasury and not out of the poor devils who do not know where their
next meal is. And remember that about one sixth, and pretty nearly
one fifth of our population are primarily dependent for existence
on the Federal Government, and on the States and the localities,
which do not appear to be doing very much. :




REVENUE ACT OF 1934 17

Congress should raise at least $2,000,000,000 more in this revenue
bill by increasing normal income-tax rate and surtaxes; $2,500,000,-
000 additional, by taxing liquid corporation surpluses; $500,000,000
additional by taxing income from Government bonds; about $150,-
000,000 additional by taxing salaries and wages of Government em-
pl((){vees; $400,000,000 more by increasing estate- and gift-tax rates,
and $900,000,000 additional by taxing land values as an emer%ency
measure—a total of $6,450,000,000. Most of these taxes should be
retroactive,

Senator Byrp, How would you tax land values? :

Mr. Marsn, I would do it under the emergency powers of the
Government, A direct Federal tax of roughly 1 percent in land
values would raise about $900,000,000.

: Slenator Byro. The Federal Government has no power to tax
and. -

Mr. MarsH. The Federal Government a gear ago did not have
any power to get off of the gold standard, but it just assumed the
power ; so what is sauce for the goose is sauce for the gander.

Senator McApoo, You know, of course, Mr. Marsh, that any taxes
on real estate imposed by the Federal Glovernment would have to
be apportioned among the States by population.

Myr. Marsun. Well, Senator McAdoo——

Senator McApoo. I mean the Constitution as it now is or was.

Mr. Magsn. I refer you to the decision of the Supreme Court of
the United States. There is no contract, as far as I can see—there
is no written constitution that can be allowed to interfere with the
human constitution. When they come in conflict, a wise govern-
ment recognizes that it is the human constitution that votes and not
the written constitution, .

Senator McAnoo. But I am talking about the manner of assecsing
that tax. That would have to be imposed upon the basis of pepula-
tion of the various States,

Mr. Marsu, No; it would not, as an emergency measure, according
to the Constitution. According to the Constitution, you have to
maintain_contracts, but when you cannot do a thing, you do what
you can do. if you want to be left to do anything more.

Senator McApoo. You mean you would scrap the Constitution?

Mr. MagsH. No; I would not scrap the Constitution. You can
get around it.

Senator Reep. You would keep it as a quaint curiosity?

Mr. Marsn. We would keep the Constitution for what the wise
founders, I think, intended it to be—a document which would not
constitute a graveyard for the human welfare, but would be adjusted
from time to time.

My I answer Senator McAdoo’s question specifically? The Fed-
eral Government can always levy excise taxes upon the privilege of
holding land, based upon the value thereof. That is a way to get
around it. There are two alternatives.

Senator McApoo. I do not care to engage in a legal discussion,
because I think you are wrong. You know the Federal Government
once imposed a real estate tax apportioned among the States.

Senator BaiLey. We were not under the human constitution then.

Y
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Senator McApoo, That was under the old Constitution. [Laugh-
ter.] But as a historical fact, it is a very interesting thing to ex-
amine, because it was a hopeless thing, and did not work out.

Mr. Marsu. Well, Senator McAdoo, my professor of history at the
Chicago University once told me that I had not quite studied my
books, and 1 said that I was more interested in making history than
in stidying it, and I think that is the role of the present administra-
tion.

Senator McApoo, I think a little knowledge of history, however,
helps you to make history.

Mr. MagrsH. And a knowledge of economics helps a lot more, in
my judgment, -

Senator ConyaLLy. You made the statement a while ago that the
Constitution said something about the sanctity of contract or pre-
serving contracts.

Mr. Marsu. I think it wvas the State constitutions,

Senator ConnNarLy. There is a lot of confusion about that, There
is nothing in the Federal Constitution which prohibits the impair-
ment of a contract. Those clauses ave all in the State constitutions,
and so there is no inhibition on Congress passing a law that does
imémir an obligation of a contract.

Senator McApoo. Of a Federal contract.

Senator ConNaLLy. It says “a contract.” That is the law. You
know that, don’t you? .

Mr. Marsn. Yes; it was the State constitutions.

Senator Barkiey. It is an inhibition in the Federal Constitution
against the States doing it.

Mr. MarsH. But no inhibition on-the Federal Government itself
doing whatever is necessary to have the Nation survive.

Senator ConnaLLy. I do not want to get off on that subject. But
as to contracts, isn’t all that is in there a clause that provides that
no State might pass a law impairing the obligation of contract, and
that is not a limitation on the Federal Government. There is so
much confusion in the public mind about that supposed clause in
the Constitution,

Mpr. Marsi. On contracts ?

Senator ConNaLLy. Yes.

Mr. MarsH. Yes, sir. ,

Senator Coxnarry. You brought it in. I did not raise the point.

Mr, MarsH. I am glad you raised the point.

The CHamman. Proceed,

Mr. MarsH. The Secretary of the Treasury estimates the total
receipts this year at $3,260,000,000, expenditures at $9,891,000,000,
and deficit at $6,357,000,000. His estimate that expenditures next
year will be only $4,487,000,000. resultinf in a deficit of only
$5612,000,000, is over-sanguine. They will probably be nearer
$6,000,000,000.

We ' cannot achieve prosperity by financing the (Government
through a small tax on large profits.

The idea that we are to keep down the rate of taxation, whether
it is on corporation profits, that is, excess profits or ordinary profits,
or that we shall keep down the income-tax rate on individuals in
the hope or expectation—and they are two very different things—
that prices will go up so much that profits will be increased, and the
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Government can ever ];lay ‘back any large proportion of the indebt-

edness which it now has—the Federal Government—by taking a
small part of those high profits which are due to high prices, is
utterly contradictory. It cannot be done. I believe we are in for a
consumers’ strike today, because of the increase in prices. That is
my judgment,

After paying all income and surtaxes, the 20 persons who in 1932
had net incomes of over $1,000,000, had left an average of $985,261,
the 80 with incomes of $500,000 to $1,000,000 had left $445,879, and
the 136 with incomes of $300,000, to $500,000 had left $240,240.

I would like at this point—I am not going to ask to read many
figures, but to call your attention to the hearings of the House com-
mittee on the pending revenue bill, on page 289, where the clerk of
the committee, or the expert of the committee, had prepared a table
which is incorporated there, showing how much more are paid on in-
comes of §1,000, $2,000, $3,000, and up to $1,000,000 in Great Britain,
France, and Germany, than in the United States. There is an ex-
ception when you get to the higher branches,

t is peculiar that less is paid proportionately in the large incomes
in all these conntries than on the small incomes with the exception
of the United States, where the small incomes—that is, $2,000 and
$3.000—are not paying very much.

I would like, Mr. irman, to read into the record a letter writ-
ten me on the 20th of February by Mr. Nathan R, Margold, chair-
man of the Petroleum Administration Board, on the question of tax-
ing gasoline, together with two photostats showing that gasoline taxes
in 1931 amounted to $571,000,000 in round figures, and in 1932 to
$549,000,000 in round figures,

The CrairmaN. They may be put in the record.

(The letter referred to is as follows:)

UNITED STATES DEPARTMENT 0F THE INTERIOR.

DPETROLEUM ADMINISTRATIVE BoARD,
. Washington, February 20, 1934,
Mr. BENJAMIN C. MARSH,
Exccutive Seeretary the Pcople's 1.0bby,
Washington, D.C.

My Drar Mgr. Marsu: This will acknowledge reeeipt of your letter of Feb-
ruary 8 in which you request this bourd to send you the figures showing the
total amount paid by consumers for gasoline in 1931, 1932, and 1933, the
amount of Federal taxes on gasoline for each of the 3 years, and also the State
and local taxes,

The Bureau of Public Roads has prepared tables showing most of these figures
and we are enclosing tables in considerable detail covering two of the years in
question. The Dureau of Mines' figures covering gasoline consumed for the

8 years in question are as foilows:
Barrels

2981 (ANOT) o oo e e 403, 418, 000
1932 (final) ... 373, 900, 000
1933 (PrelmINAYY ) o e 378, 148, 000

As for 1933, you-will note that the Burean of Mines' figures are preliminary.
The Burean of Public Roads has not yet completed their estimate, but the
American  Petroleum Institute, whose figures ave unofficial, hus prepared an
estimate on the first 11 months with December omitted. These are tax figures
and represent ahout 97 percent of the total gallonage of gasoline sold in the
United States, It will be found that these figures arve approximately 8 per-
cent less than those of the Bureau of Mines due largely to the fact that some

’

-



20 REVENUE ACT OF 19034

gasoline classified as motor fuel is used by cleaning establishments, paint
and varnish furnishers and other technical users. You will observe that the
Buregu of Mines' figures are in barrels of 42 United States gallons,

The American Petroleum Institute has computed the number of gallons con-
sumed during the first 11 months of 1933, basing their computation on the
method followed by the Bureau of Mines with a total of 16,025,730,000 gallons,

On June 21, 1932, a Federal tax of 1 cent per gallon on gasoline (4 cents
per gallon on lubricating ofl) was put into effect, On January 1, 1933, the
Federal gasoline tax was raised to 114 cents per gallon, at which figure it
remained wntil January 1, 1934, when it was reduced to 1 cent per gallon.

There is no official Government figure on the retail price of gasoline, How-
ever, there is a computation by the Oil and Gis Journal, and by the American
Petrolenm Institute of the average price in §0 representative cities, This
average is an arithmetieal average of these cities rather than a weighted
average, In other words, a large city like New York has no more weight than
Peoria, Ill. Below is quoted the average retail price for gasoline as repre-
sented by these 50 cities, compiled by the Oil and Gas Journal, and the average
Statie tax for a similar number of cities as compiled by the American Petroleum
Institute: : ’

-

Average | Average
retail price | State tax
(per gallon)| (per gallon)

11 ) PPN ORI $0. 1300 $0.04
. 1330 L0413
- T RO P e © o A%6 0416

. Theoretically one should be able to figure the total cost to the consumer by
multiplying the total gallonage by the average sale-price figure in these 50
representative cities,

It should be remembered that this is not the true figure and would require
considerable discounting by reason of the prevalent practice of commercial
discounts, cooperative rebates, and tank-car puvchases by large consumers,
Again, while no official figures are available on the quantity of gasoline moved
through these discount channels, it is probably not far from the truth that
approximately 65 percent has been discounted at least 2 centy per gallon,

If we can be of any further service to you, please write us again.

Sincerely yours,
NATHAN R, Magaorp, Chairman.

(The two photostats referred to are as follows:)
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State gasoline tazes, 1932, earned on motor-vehicle fuel, efc., refunds, disposition of fund, and gallons lazed, during full calendar year, 1982—Con.
{United States Department of Agriculture, Bureau of Public Roads, from reports and records of State suthorities)

N

Disposition of total earning
accor to law
Gross tax Eﬁ&mpﬁon Net tax Otl;e{s Grand total
assessed un e receip nstruction and main:
State prior to de- | (deducted | ORI SE | under tax | (taxand Collection Comnee cvlrug‘ld Touds
duction of | from gross hicle fael 1 law Qi- other and sdmin-
refund tax) censes,ete.)| receipis) istration
cost ? State high- Local
way 3 roads 3
442 $81, 609 $7,184,739 | $2, 913
o1 175 15085 | Hols e | oo
800,915 | 5997, 800 21,882, 5,056,
857,711 ) 855, 16,315
224,927 1, 580, 469 3,037,488
Taa| enme| 2o | Hamas
063,758 | (9 18,004,662 T
172, 669 5,317 2,160,352 | ...
Swow| (o | Toeevm| e
11,046, 510 ® 8,837,208 | 2 209,302
4,949, 400 15,628 834,106 §.. _____.___
948,420 35 41, 550 7,846,463 3,022,477
1,418,145 { ... ___.._. 951,639 354, 506
039,678 | oo
B X1 U S 548,888, 546 | 35,841,007 | 513,047,239 | 1,091,661 514,135,900 | 2,832,820 | 301,788,231 | 94,073,854
Disposition of grand total earnin; Gasoline, or other fuel for
aggrding to law—Continged Tax rate, 1932 motor vehicles, taxed
State @
State and Cents gallon
county road | On ity Ol:he‘:' than e Dateor | w4 gallons | Percent
bond pay- streets Eaway rate taxed . s
ment ¢ purposes Jan. Dec. 31 change
Alabama e e $,479,222 4 . S 6| Nov. 5§ 136,421,624 -16.1
PN g SRR S SR e e icceen 5 [ 3 PO 58,004, 441 -10.4
APRANSAS. . o i e 3,348,997 | .. ... . e e sl 6 [ 31 I, 86, 082, 940 -22.2
CallOrDIa . o e e e PN B, ————— * $31,967 3 3 SR 1,204,295, 149 | -9.4
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gasoline tax earned after deduction of refunds allowed by law.

3 Many States ingayeomcuoneosﬂromotw State funds, and sach are noted. Admin-
istration des balances to reserve funds for administrative purposes,
andamonntsaren ted.

3 Sineethistablecoverstheealendaryearearmngs,butnottheacmalconecuonsdnnng
the year, eolumns are not comparable with similar columns in tables F-1 and F-4,
wlnch cover different periods fixed by State and local agencies; also certain funds are
allocated to bond payments shown in next otamn.

4 For State highway bonds, except as noted.

5 Shows percent increase or decrease (=) compared to net gallons reported in previous

year,
¢ Paid from State highway budget, $16,861.
7 Includes $!.024,009 payments on county road bonds
8 Consists of $17,393 for controller’s refand division and $988 to employees® retirement
lund excludes $Sl.857 held in reserve in 1931 for collection expenses in 1932
For expenses of transportation tax division of board of equalization.
:‘: thpended on streets eonneetmgtState htisglg:ggo
om motor-vehicle department receip
12 Paid from State general fund.
" Includes $179,653 payment on county road bonds.
ts on eounty road bonds.
3'f'°'smethmm§m fod for public sehools,
0 an ion fun publie
17 Payments on State high

d, $1
*Oonsktsotmomtorsmteboardofedumﬁonandmmtorboardsofcommis
siommo‘:gtsol New Orleans and Lake Charles Harbor.
receipts from l-aentmongmohnenotusedmmotorvehicles
1 Tocomu'vsﬁondepanment for oyster propsgation. .

“FwM pohtan t Commission.
* Inclirdes 83 010 ooy dealel?neemanoeatedtoszmgenemr d and $25,638 from
S und an
aviation gasoline tax allocated to aeronautic fund. '
% Paid by State appropriation, $11,032.

Forsea-:allprotecti oq R
# Referendum expenses and experimental equipment.

& Paid by State tax commission, hichcolleetsthemolinetaxes
aPal h;yrmomveh!sle

taxesonﬂl«)ﬂganonswedb motor boats and taxed 2 cents (rebate
oueentons-eentm) i v ¢

”Imm&ssll?.sl?reeemtsmspwialmlmotmlemdmszotseawam
Includes $15,000 gasoline inspection fun

yment relief.
“Pgildotoremndreserve collection cost of $90,780 from State general

”Portiono(apptopﬁaﬂonfmmsewal( tohaveieanda-lvedtmm

taxes.
= Includes $?1, mmrSMeemganca for unem oymentrelm. ,486,936 for
Nwml;ﬁé)ity %ﬁﬁ flmd.andsu, !orS pl s
“Fot.smmvenuedomen
taxlawpenalﬁes.aHoeatedtoStawgenemltnnd.

0Changed(rom5-eantmotpreﬁous em:
4 Pro rata of gasoline taxes for 3 beinglrommotwvehiclereeeipts.

: Inclugg pgrtio of g“iayte hlghw %l“expenses“ an;undisﬂbum items.
4 Pgaid from motor-vehicle fees, 815.7 .

4 Paid from State tax commission iation,
o e S ey touf B "
* Includes for of State auditor.

% Includes $1,729,153 for county road bonds.
8 For free school fund.
2 Payments reported from motor-vehicle receipts, instead of prorsting a share from

$2,500 from motor-vehicle department appropriation.
“ Paid from State $13,400.
gg{xopﬁatmn.

812.300
to county fund in lieu of personal property tax on motor vehicles.
Weighedaveragemtesﬁoeent e

ndessoo,ooomtdmunento!eommereeandmvmﬁonandsa,wo,mofor

S

¥861 d0 IOV TNNTATH



Gasoline tazes, 1931, earned on motor-vehicle fuél, elc., refunds disposition of fund, and gallons tazed, during full calendar year, 1931
[United States Department of Agriculture, Burean of Public Roads, from reports and records of State authorities)

»

ition of
Disposition grangotlgt;leaming

Gross tax | Exemption| poo eo0 Otl;e{s Grand total
assessed refund 5 recei earning ;
State prior tode- | (deducted | armingon | RECRS | O e Cousts uctlog%dmmainw-

. duction of | from gross | JROIE-Ve: | “ag gi. other | Collection | nance
* refund tax) | Piclofuel! Jeonges,ete)| receipts) |and cmin:
cost 3 State high- | Local
way 3 roads3
$7,197,474 ) ... $7,197,474 $16,644 | $2,204,117 | $3,248,655
3,204,288 832 3,204,320 ©) 2,227,256 977, 064
6,448,049 6, 448,049 720,060 2 200, 000 787,846
39, 863, 637 39,863,637 | 10124,632! 26,467,700 | 13,233,550
6,254,338 |. .. ____ 6,254,338 1267,379 4,330,871 479
4,727,993 48,759 4,776,762 |. (19 4,776,752 -
1,072,061 1,072,061 (9 533,881
14, 986, 170 32,050 | 15,018,220 | 1732 050 5,781,048
13, 313, 500 13, 313, 500 4,200 8,872,867
2,508,366 | 211,061 2,600,427 | 230,355 2,325,833
SEE| | 2R EH i8S
10,927, 589 10,927, 580 62,956 6,372,372
8,070,835 |.ccneno . __. 8,070, 885 (L] 6, 270, 885
S, 810, 130 2,864 8,812,994 30,987 8,782,007
9,397,783 |.oeo e 9,397, 62, 000 4, 701, 951
4,382,728 » 56,647 4,439,375 32,772 2,203,302
7,431,002 7,431,002 20, 549 5, 868, 362
15,306,376 |- ..o ____| 185, 306, 376 ) 12, 535, 628
, 832, 347 3240, 203 , 872, 4,639 14, 707,047
1,070,159 |__._.________ 11,070,159 ) 7,380, 108
5,882,264 | 127,172 ), 311,281 2,901,625
9,208,564 [..__ . 89 9,157,375
.- 2,970,346
248 6,813, 749
1,005,857
11,636, 747
1,886,034 |.
1B
North Dakota_. .._._ . .. . ____ .. 3,149,024 | 1,118,786 1,332,351

Footnotes at ¢nd of table.
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*Gasoline laxes, 1931, carned on motor-vehicle fuel, elc., refunds, disposition of fund, and gallons tazed, during full calendar year, 1931—Continued
[United States Department of Agriculture, Bureau of Public Roads, from reports and records of State authorities)

S

Disposition of totsl earning
Socording to tam

Grossiax |Fxemption] oy 1ax Otber | Grand total S o oot e

educ earningon | receipts 2arning onstruction and main
d‘;‘;{if,‘,’,‘!,? t(r%m grg motor-ve- | under tax | (taxand | Collection nance of rural roads

refund tax) hicle fuel? law (li- other and admin.]
censes, ete.)] receipts) | istration .
- cost 2 State high-
way? roads?

1,
1,
3,
4,
2“2,:
966, 1,
45, 8,
1,032, 8,
665, 3,395, 2,
71 5, 780, , 469 8,830,273 4,514,493
.............................................................. 1,687,004 | .. ___ ,987,004 ... ____. 1,587,014 5,854 1,129,841 395,
Districtof Columbia__ ... . T 1,740,022 13,726 1,726,206 | ... __. 1,726,208 |. .. e cecaaae
Potal. . i it e 536,397,458 | 1,192,259 ;. 537,589,717 | 2,117,317 | 354,017,281 100,073, 959
4
Disposition of grand total earning Gasoline, or other fuel fo
lsposcem-ding to law—Continued Tax rate, 1931 Totor v icles, taxed
State
State and Cents per gallon
countyroud |  On city O}t‘,{i?;‘gmn Dg:::‘ Net gallons | Percent
nd pay- streets gnway change taved change $
ment 4 PUrposes | pan.1 | bee.31
4 5 Jnly 28 182, 670, 816 ~5.7
4 5 64, 701, 865 -3.1
5 6 Feb 110,579,175 -~14.0

o
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4 4 156, 358, 455
2 2 236, 399, 681
3 3 35, 735, 365
6 7 235,057, 035
6 6 221, 891,668
5 5 % 51,967, 321
3 3 968, 856, 165
4 4 450, 863, 830
3 3 364, 252, 984
3 3 269, 029, 495
5 5 176,202, 606
5 5 187, 955, 663
' 4 100, 568, 209
4 4 185, 775,062
2 3 558, 555, 950
3 3 727, 744,907
I o
2 2 460, 328, 204
5 5 | 60,363, 076
4 4 | 227,408, . -7

4 4 |- 19, 447,944
4 4 | 66, 428, 585
3 F: S PO 570,821,076
5 5 femeeemnens 204,084
2 b3 I 1, 527, 203, 055
5 6 |Apr. 1 609,

3 f: J S, 67,674, 591
4 4 201,
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lNetwolimtueamsdaMdeductbnofmtundsallowedb law,
oostfromotherstatemuds.andsuchmnoted. Admin-
totesarve!undsf administrativ

8Simammstableeo\rew,t.heealeudtu' eareamings,butuo:themusl collections dur:
columns are not com) with s:milarcolumnsintables!‘-land

the year, these parable
iIt“‘-iwmchec:verdiﬁex'entptatxods fixed by State and local agencies; also certain funds are
allocated to bond

O Pasents re bor Biata bighway bonds, excopt as noted
)y DOn excep!
‘Showspereentinm(ﬂordeme' comparedtow: gallons reported in pre-

OP d from State highway budget, $16,556.
4 J
7 Estimates d

Il;u:lnd yments on county bonds, &.395

¢ Da
% For of motor vehicle
whm for next 6 mon' expensesinreserve.
“F«expeﬁes'sgzmmﬁon locemetaxdivislo

ymentsoncount road bonds.
uImludes su, inetax resa've tun%. asslgnedtoadministmtion

Paymentsoncountymadbo
19 Consists of $200,000 fund for State buildings of higher learning,

81.917.173 for county schools, and 3882,747 to State general revenue fund.

To an equalization fund for public schools.
’! Includes $10,645 coll
2 Includes $17,007 to reserve for refan
3 To State treasury note redem tionmnd
# To an aviation fund, being amount of aviation gas tax.
:gxﬁgeshglﬁm ts?roo taxincludedinloealroads.
y bond paymen m gasolme
Paid from State general fund

otw,mtor tateboardotednmtmn,andm,mtorboaxdsoleommis-
and Lake Charles Harbor.

sionetaofpons

ew Orleans
”comktsofleentmonansﬂesofgasonmnotusedbymotorvehm
¥ To conservation de| pmmentfaroysterpropagm
% Paid from State general fund, $22,500.
”Cwsistso!mesongasmdmaeromuﬁesandmomucheem
ﬂAmonnt(ord ity streets reported under State highways.
# Consists of $38,108 from tax on gas usedinaeronantmassignedtosweauomutic

mnd,andsz,lsscoﬂectedtromheensestosmegeneml!un N

cents) and Hancock County (3 ceng)egwwn in other reg;? ts, $127,172; and the
der from State highway P

ecmdonzlzmullonssoldtonirphms. ’ ,

“Pmd&omsmmm $13,000.
in tw oeounﬁesforsewwallﬁmncing

”Ineludes $5,881 to State accounting t for

38 For sea-wall pro road. from extra in Harrison County (2

system share of %
Amount mgnable to sinking fund bond payments, included in State highway

fand col

L Paid by tax commission which collects taxes: Amount not reported.

“ Paidbymotorvehicledepanment Amonntno

€ For inland waterways under nt of commerce and navigation.

4 Includes balances in nse fund and opemting tund of 328.318.

AL g e S R T N—
, wn is for reserve unds

4 To New York City general fund. pey

4 Includes $1,381,146 payments on county road bonds.

: 1’;‘5 s;::e y patrol and asdministration expenses of State revenue department.

!
 Dealers’

general fund.
% Consists of $1,000,000 special ernergency relief for destitute, and remainder for distri-

reponedtrommotorvehieleﬁees.insteadotassimingsmoratashm

bntion of ﬂeld and garden

to gasolme
% Includes proxmmel 3,118,610 gallons of “ distillate* taxed at .
“lncludw ok deypsm%ent vemmmwmn&“mwmn

nsists of elinquentoollecuonsof vious years, penal fines.
8Paidtrommotorvehielelees, 15,737 pre tes and

5 Paid from State tax commission 8 pmprlaﬁo Amount not

$ Includes all payments on State highway bonds,aspromta

disposition of motor vehicle

not reported in
o Al gmsaml,m ¥ bonds o m’&‘“"‘?‘ 15, 1931, b accumulated.
w8, re on Jan, 15, » by fands previously
o Includes eountygoad bond payments $2,089,184. v
€ A tax of 6 cents was effective July 1, 1031, to Dec. 19, 1931.
8 For free school fund.
“ Paid from motor vegihcilgedemrtment appropriation, estimated $2,000.

“ Paid by sm :gpropﬂstion $14,006.
& Paid from motor vehicle fund, sx’o 000,
€ Dealers’ license fees paid into genera.ltunds.

& Payments on county road bonds.

“ Includes pagnents on eonnty road bonds, $27,451,735; on State highwsy bonds,

$14,794,206; and

4
®

$861 40 IOV ANNIAATY



REVENUE ACT OF 1934 20

Mr. Marsu. I do not know whether {ou would care to have in the
record the school situation in a nutshell, showing schools closed,
liecause it shows that the Federal Government has to subsidize

education.
The CrarMAN, Let that go into the record.
(The paper referred to is as follows:)

EpucAToRs HIT AT BANK SYSTEM DOOMING SCHOOLS
{By Harvey O'Connor, Federated Press)

WasHINGTON,—Timid educators, at the mercy of chambers of commerce which
run local boards of education and State legislatures, are striking out gingerly,
in the Cleveland convention of the National Educational Association, against
the banker-controlled profit system which is running American schools. But
few are willing to say, above & whisper, that the State and local systems of
education have broken down and must be replaced by a Federal system, which
alone can maintain schools in bankrupt and poverty-stricken areas.

The signs are definitely in the horizon that a change is overdue. The nationat
committee for Federal emergency aid, backed by National Educational Assocta-
tion, is asking a $50,000,000 subsidy for the present fiscal year to keep the
schools open in hundreds of communities where they are either cloged or will
shut-down shortly. For 1934-35 the committee is asking at least $100,000,000
from the present Congress, although careful estimates put the needed sum at
$800,000,000. Unless the $100,000,000 is granted schooling for millions of chil-
dren will slip back to standards prevailing 50 years ago.

Here is the school sttuation in a nutshell:

1, Two thousand six hundred schools were closed on or before January 1;
20,000 more will probably be closed April 1.

2. School budgets this year are $563,000,000 below the 1929 figure. Construc-
tlon of schools has dropped to 25 percent of the 1930 figure., Some schools
have gone on a tuition basis, thus forcing out workers and farmers children.

3. A million more students are enrolled than in 1930, but there are 40,000
fewer teachers,

4, Two hundred thousand teachers are getting less than $750, the codq
minimum for factory labor; 45,000 are getting less than $300 a year and 40,000
teachers are owed $40,000,000 in back pay.

5. In one State there are 45 pupils to each teacher. Kindergartens, musie,
art, playgrounds, and recreation, evening schools, and adult classes are being
reduced or cut altogether. Textbook sales are down 8 percent.

In Alabama all schools are closed in 24 counties and 13 cities,

“ Our Government has quibbled little about extending generous aid to mate-
rial agencies and enterprises, some of doubtful validity ", states the Federal
emergency aid committee. ¢ Shall it hesitate to bestow upon the innocent
children of the depression that same measure of solicitude? Thirty million
children are awaiting answer to that question.”

The answer, of course, is “ yes,” Untll educators are willing to tell the truth
about an economic system that closes schools while boosting, year by year,
the income of coupon-clippers, there is no chance that children will get a square
deal. Bven the National Education Association, however, is beginning to find
its gonue, under the last of the industrial crists.

‘ Supercorporations , states the leading editorial in the current N.E.A, Jour-
nal, “as they have developed under banker domination have much the same
effect on the wealth of the people as the old Roman empire had on the wealth
of its provinces. Through excessive charges made possible by monopoly con-
trol, they draw off dividends on watered stock and into stagnant corporate
surpluses so much of the buying power of the Nation that commercial life in
thetsmall communities is paralyzed.” The educators are getting near the sore
SDO .

Mr. Maasa. Also, n{%{ I read in a brief gmhphlet by the General
her ?

Welfare Tax League e the Sales Tax Falls
The CHAIRMAN. W;e do not want to encumber this record too much.

]
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Mr. Marsa. 1 have only one copy. If I may summarize it later
and put that in? :

The CHAIRMAN. Yes.

Senator Barkrey. Have you copies enough to distribute it to the
committee ¢

Mr. Marsu. I will write and try to get them.

Senator Barkrey. That would be better than encumbering the
record with it.

The CralrRMAN. Mr. Marsh, you have occupied 20 minutes.

Mr. MarsH. In cooperation with questioners, B

The Cuamryman. Thank you very much. If you have something
else you want to put in the record that is on the point, you may do so.

Mr. MarsH. This is the brief showing how you can get the money
which I stated you could get from the various avenues.

The CHamrMAN. Very well. Was that put in the House record ¢

Mr., MarsH. No, sir. This is since I appeared before the House.

The Cramman. Very well.

Mr, Marsu. I want to close with this statement: The Govern-
ment can raise just as much money by taxing as by borrowing. It
depends on whose Government it is, whether it taxes or borrows.

enator Bamnxy, Is it your view that the processing taxes now
amounting bgr appropriation to somethini; better than $1,000,-
000,000, but of which perhaps $600,000,000 will come back in taxes——

Mr. Marsu (interrupting). What is that? . '

Senator BaiLey. About $600,000,000. That is the estimate. But
we have appropriated something better than $1,000,000,000 for
processing taxes. Do those taxes fall on the farmers or on the
consumers ? .

My, Marsn. I think that you cannot make a positive statement
in all cases. '

Senator BaiLey. How does it fall in the matter of hogs? ,

Mr. MarsH. May be a part of it is on the farmer. I think most
of it falls on the consumer. Obviously, if any of it fell on the
farmer, it would tend to defeat the purpose which the Secretary of
Agriculture and other Government officials had in advocating it,
and Secretary Wallace, in a rathier lengthy statement, has shown
some committee—I have forgotten which—has claimed that none
of it was paid by the farmer. It was paid by the consumer.

oI am not discussing, you know, whether we should have bounties
to'farmers or not, but askinﬁ that the direct processin% tax be re-
ealed, and any payment that may be necessary to be made to
armers be made directly out of the Federal Tréasury, because you
can get it from those who can afford to pay it instead of compelling
consumers to pay it. . .

The sales tax is a tax on inability to pay. A processing tax does
the same.

(The brief referred to is as follows:)

BrIEF SUBMITTED TO THE SENATE COMMITTEE ON FINANCE. BY THE PEOPLE'S
Lonsy, INC.

I. The essentlal to recovery under capitalism,
II. The function of taxation in recovery,
IIL. A program of Federal taxation.
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1. THE ESSENTIAL TO RECOVERY UNDER CAPITALISM

The essential to recovery under capitalism is a redistribution of the national
income in terms of purchasing power which will enable those who should work,
to buy at least the essentials of a decent life, out of current income, for them-
selves and their dependents, and enable those who should not work to have a
livable existence.

The commisgsion on economie reconstruction, of Columbia University, discuss.
ing the econoinic problem raised by the disparity between actual and potential
production, says:

“ It is clear that if our society could continuously utilize to the full the pro-
ductive capacity which is actually available, it could thereby overcome the evils
alike of poverty and uuner'ployment, assuming an equitable distribution of
national income.” .

Nearly a year's experimenting with various devices to adjust the national
income so as to start recovery has proven abortive, and the chief factors which
prevent violence and even bloodshed in many sections are the belief that the
President is trying to help, but i8 being betrayed by his lieutenants, and the fact
that Governments, Federal, State, and local are expending money at the rate
of about $1,8560,000,000 a month in direct payment and credit, or nearly
$16,200,000,000 a year.

Manipulating the content of the gold dollar, levying processing taxes upon
farm products, to enable farmers to pay higher prices for manufactures, at-
tempting to enable factory and other nonagricultural workers to pay higher
prlces}) thlx;ough setting minimum wages, is an evasion of the issue, as is issuing
greenbacks, .

The Columbia University commission, discussing the methods of the National
Recovery Act, says:

“ Ingofar as they are designed to prevent undercutting in wages and prices
and other competitive practices incompatible with a decent minimum standard
of living for the worker, they have a humanitarian justificaticn, but they should
be viewed in that respect.

“There should be no attempt to impose such regulations on any broader
scale, with the idea that they dre measures of recovery.

“There should be no illusion with regard to the fact that a general rige in
prices through such measures, is not a sign of increasing prosperity.”

Diffused prosperity, general enough to prevent the anticipated collapse, can
be achieved only by reducing prices, in this Nation, with § percent of the people
owning four fifths of the wealth, dne fifth of them dependent upon Government
for subsistence, and one half of them living below a decent standard.

Capital structure of corporations, long-term debts, and land values must he
written down at least $150,000,000,000—or over one third.

That admittedly cannot be done at once.

Taxation can be invoked at once to right past wrongs and prevent future
wrongs.

1I. THE FUNCTION OF TAXATION IN RECOVERY

There are two ways to effect the necessary redistribution of the national
income in America in time to prevent serious trouble—public ownership of all
means of production, distribution, and exchange, or drastic taxation of income-
personal or individual, and corporation, of estates and of land values, with
a more moderate public-ownership program.

America will first try taxation, but will have to try it promptly,

The report on national income made by the Department of Commerce (with
the active cooperation of the National Bureau of Economic Research, Ine.)
in response to Senate Resolution No. 220, Seventy-second Congress, states:

“The total income distributed to individuals throughout the Nation was
81 billion dollars in 1929, 75.4 billlons in 1930, 633 billions in 1931, and 490
billions in 1932, a decline of 40 percent between 1029 and 1932, Income pro-
duced in each of these years amounted to 83, 70.5, 54.7, and 38.3 billion dollars,
respectively, with the decline from 1929 to 1932 amounting to 64 percent. The
income distributed by industries in 1929 was less than that produced to the
extent of 2 billion dollars, this amount being retained by corporate and indi-
vidual enterprises, In the following years, however, the amount distributed
exceeded the amount produced, a draft being made upon previously accumu-

46082—384-——38
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lated surpluses and assets; such withdrawal of income exceeded income pro-
duced in 1932 by 10.6 biilion dollars.”

This report points out that * wages have suffered the most severely in the
general decline since 1929, with a fulling off of 60 petrcent in those industries
in which it was pnssible to segregate this item, Salaries dropped 40 percent.

“A significant divergence in declining trends is apparent as between labor
income and property income; by 1932 the former had fallen off 40 percent,
while property income receded but 30 percent.”

In 1929 labor income amounted to about 63 billion dollars, or 65 percent of
the total income distridbuted.

In 1929 the total payment as salaries and wages in all industries, le,, the
total labor income, was $52,807,000,000, and the total property income was
$12,215,000,000.

By 1932 the total labor income had fallen to $31,5395,000—u reduction of
$21,272,000,000—while total property income—interest und dividends—had
dropped to $8,489,000,000, a reduction of only $3,726,000,000.

Net rents and royaities and other entrepeneurinl unearned income fell from
$15,956,000,000 in 1929 to $8,872,000,000 in 1932—a drop of $7,084,000,000, |

In 1929 the 374,032 persons with net incomes over $10,000 received from
ownership or contro} of property $11,692,3562,744—an average of $31,200,

- In 1982 the 102,134 persons with incomes over $10,000 received from owner-
ship or control of property $2,209,189,457, an average of $21,030,

Although there was a marked reduction in total income from ownership and
control of property from 1929 to 1932, there was about the sume concentration
of income from property and general income in 1932 as in 1929,

In 1929, 374,032 persons received less than three sevenths of the totul prop-
erty income, while in 1932 a little over one quarter of that number, 102,184
persons, received over one eighth of the total income from property.

In 192¢ the averuge salary received by these 374,032 persons reporting net
incomes over $10,000) was $7,4190; in 1932 the average salary received by the
102,134 persons with such income was $8,747. :

In 1929 the total income of the 374,032 with net incomes over $10,000 was
$14,466,402,104, of which 80.1 percent was from ownership or control of prop-
erty. They paid in Federal income taxes and surtaxes only $088,000,287, which
was 6.9 percent of their totnl income, and 8.4 percent of their net income:

After pnying ¥ederal income taxes and surtaxes, they had left on average
of $30,281,

In 1932 the total income of the 102,134 persons reporting net incomes over
$10,000 was $3,102,644,373, of which 7.1 percent was from ownership e control
of property. They paid in Federal income taxes and surtaxes $248,173,087,
which was 8 percent of thelir total income and 10 percent of their nel. income,

After pnying Federal income tuxes and surtaxes, they had left an average of

’&6‘

1t will be observed that in both years, 1920 and 1032, the amounts those with
net incomes over $10,000 had left after- paying taxes was about equal to their
income from property; i.e, they were practically exempt from taxes on their
property income, *

Large taxable profits due to high prices retard recovery.

The alieged position of those who favor borrowing instead of paying for
most, of current outlays by taxation is that an increase in prices will produce
large profits to be later subject to taxes, directly as corporation and excess-
profits taxes, and as dividends paid out, subject to surtaxes.

The real purpose, of course, is to save the wenlthy from paying proportionate
taxes on current income, and there is no assurance of a largely increased cur-
rent national income for some time. The wealthy will not ask to pay more .
taxes when or if their income increases,

To permit a reasonably decent standard of living, however, for at least one
fitth of the population, and a fair one for half, prices should not increase but
should decrease, and the tax program should be based not upon anticipated
increased profits, due to higher prices, but upon a current redistribution of
the national income through taxation.

Four years of ncute depression have demonstrated that Federal, State, and
local systems of taxation are basie causes of unemployment, which cannot be
offset by large Federal appropriations for relief or Federal credit for public
g'orks, though these must be continued and probably enlarged for at least 1 or

years,
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The preliminary report of the House Ways and Means Subcommittee o
“ Double Taxatton ”, published in 1933, states:

“The greater part of the genera] property tax is paid by persons with net
incomes under $5,000.” It estimates that $3,2006,000,000 is collected from the
general property tax or from franchise taxes levied in Meu of property taxes,
and that the average rate of tax on property in the United States §s 2.19 percent
of its full value.

Amendment of State general property tax laws, to transfer taxes from
buildings to land values, is obviously a matter for State legislatures, but the
Federal Government's tax policy can expedite such action,

Over 1,500 State and local government units have defanlted on their honds
to approximately $2.000,000,000, and many of such governments do not raise
taxes to meet current budgets, hecause they are afraid to tax those who could
pay, or the people are unable to pay—or both reasous. ,

This situation lends support to the view that in the near future, the Federal
Government will have to control the fiscal systems and expenditures of State
and local governmonts, extending the principle now established in the division
bet\\;oon the Federal and State Governments of the proceeds of the Federal
estate tax.

In October 19383, 16 States with nearly half of the Nation’s population, had
general sales taxes, though such taxes were defeated by referendum in North
Duk?ta and Oregon; while 27 States had personal and corporation net income
tax laws, :

These varied greatly. Some sales tax laws are “permanent.” Others run
till the middle of 1934 or 1935; in some States the consumer is mentfoned in
the law us the payer, and in all States, with rising or even stationary prices,
the consumer will puy. Rates vary from § percent to 3 percent.

Exemptions and rates of State income tax laws also vary so greatly that no
estimate is reliable as to the yield from year to year.

The lowest exemption is $500 for a single person in North Dakota, the next
$700 in Idaho, while two States have $750, Kansas and Mississippi, In most
States the exemption for a single person is $1,000 to $1,500, and for the married
$2,000 to $3,000.

The House Ways and Means Subcommittee reported :

“The fact that the general property tax is not levied in accordunce with the
principle of ability to pay has been brought home to us during the current
depression with great force.,” It might have added that the principle of pay-
ment for Government service is largely ignored in State and local tax systems,
and completely in the Federal tax’ set-up.

The committee reports the total revenue from taxes in 1931 as $9,519,000,000,

divided as follows: .

Federal taxes. - - a $2, 428, 000, 000
State taxes - 1, 967, 000, 000
County taxes - 938, 000, 000
City taxes - 2,978, 000, 000
Local taxes. ———- 1, 188, 000, 000

The committee estimated the total tax burden in 1932 at over $10,000,000,000,

Government expenditures, this year, are over $16,000,000,000.
The per capital tax burden in the United States was approximately $77.53 in

1981,

Of the total taxes collected by all governments: Percent
The general property tax yielded 63.5
Income taxes ylelded. o ccomae v cmcaae c——— 21,2
Special sales taxes ylelded ———— 11..3
Licenses and permits yielded 5.3
Jstate and inheritance tuxes yielded-.. - 2.4
Special assessments ylelded 2.2

Total e ————————— o 1 2 e - ceen 98,9

The 4.1 percent is made up of various franchise and miscellaneous taxes.

The committee gives the following illustrations of consumption taxes, which
the Federnl Government increased in the last revenue tinkering, connected with
the National Industrial Recovery Administration bill,

”
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A 13-cent package of cigarettes a day yields in taxes:

Arkansas.. - e ——————————————— $40. 15
PONNEISER c cc e e m—— cm— e ——— - ———————————— 36. 50
North and South Duakota, South Curullna. and TexXASe .- - mcccaaaa 32.85
Kuansas, Ohio, aNd Ut oot e evcrcercecercmcmcnn—————— 20.20

In Mobile, Ala,, the user of 623 gallons of gasoline pays in Federal, State,
county, anl city taxes $50.13; in Palatka, Fla., $56.07; and in Harrison County,
Miss,, §62.30,

Transfer of $6,000,000,000 in taxes from consumption to funds secking
investment would brenk gdepression,

In 1931 total Government expenditures were about $11,000,000,000, or amn'oxl
mately one sixth of the nutional income of $63,289,000,000,

This year, 1034, with the national iucouw prolmbl\ between $40,000,000.000
and $45.000,000,000, all Government expenditures including relief and credit
:or public works, is about $16,000,000,000, or over one third of the nationul
ncome.

Approximately nine tenths of all Federnl eredit for public works is for Fed-
¢ral projects from which the Federn) Government will not receive any return.

Congress should have provided in the National Industrinl Recovery Act that
the cost of improvements should be assessed upon property benefited thereby.
this would have saved the general taxpayers at least $2,500,000,000 in 1 year,
8(')1(()1 o(t):l’@be expenditures are enriching landowners by $5,000,000,000 to $6,000,-

The Secretary of the Treasury in his annual report for 1933 estimates the
Federal Government’s revenue for 1034 ending June 30 as follows:

Income tax, individual and corporation ... oo - $864, 000, 000
National Industrial Recovery taxes e manen am————ac——— - 153, 700, 000
ANl othere e . ———— wemw 1,242, 900 000
Processing tnx on farm products .............................. ~ 403, 000, 000
Spirits and fermented HQUOTS - e ecccca e e e 89, 000, 000
All other CUStOMS. . et cmm e ————— 310, 000, 000
Proceeds Government-owned securltlos (and foreign obligations) - "0 000, 000
All othere e —————————— 95, 439, 815
Panama Canal tolls, etc-. cbmmcamemcmcacmenmaas——- 25, 6712, 424
Other misScellaNeONS . cu ot cccaccancnccn——an 56, 227, 017

Total - e mmm e m—m .. a——— 3, 259, 938, 766

Of the entire estimated revenue of the Federal Government for this fiscal
year—about three and a quarter billions of dollars—only a little over one-
fourth, the individual and corporation income tax and the smmaill amount from
the estate tax, is raised on the principle of ability to pay.

At least $2,250,000,000, including all consumption taxes, is obtained from
taxes levied in accordance with need, and not with ability to pay.

England obtains four times as much from income tax as United States in
proportion to wealth and income.

During the fiscal year (of each nation) 1932 the proceeds of the individual
and corporation income tax were—

In England (pound at 486) - $1, 781, 500, 000
In the United States - 1, 036, 756, 697
Bxcess in England - 724, 743, 303

The wenlth and fncome of the United States is about two and a quarter times
that of England, so that the proportionate yield of these two taxes 1s ahout
four times as great in England as here. .

During the fiscal year 1933, the disproportion was even greater, England get-
ting from these two taxes $1.527.900000 the United States only $746,701,404.
That year England got over twice as nmoh from these two taxes as we.

The division here each year was as follows:

Personal | Corporation

10320 unenenennsenansasesansesesenssesennsnneasnsssnesenenannsmanmnnnnenemnns $427,190,582 | $620, 606, 115
1033 semeesasenanaserennnoesna oot o ——_————it 352,573,620 | 304, 217, 784
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The Bureaun of Internal Revenue reports that in 1932, the total incowme of
the 3,420,005 persons making returns for the income tax wus $13,764,204,648.

The Bureau of Foreign and Domestic Commerce reports the national income
that year was $48,952,000,000,

The average income of about 26,000,000 families which did not make returns
for the Federal income tax was, therefore, about $1,376 on this basis.

The Secretary of Commerce estimutes the national income in 1932 at less
than $42,000,000,000, and on this estimate the average income of these 26,000,000
families was $1,084, It is probable that the national income will not exceed
$13.000,000,000 this year, and will not much exceed $45,000,000,000 to n maximum
of §50,000,000,000, for at lenst 2 or 8 years, since, as stated by Dr. Thorp,
Director of Forelgn and Domestic Commerce, * withdrawal of income exceeded
Income produced in 19382 by $10,600,000,000 ", and this cunnot be repented often.

To increase the purchasing power of the masses of the people out of current
income at once, through taxation, the Federal Government must repeal all
consumption taxes, including processing taxes on farm products.

The increase in Federal revenues for the present fiscal year (1034) over
10338 is estimated at $1,180,242,015.  Of this increase approximately $800,000,000
(over two thirds), ig derived from increase in consumption taxes, the largest
single item being the processing tax on farm products estimated to yield
$408,000,000, National Industrial Recovery tuaxes, $153,700,000, ** miscellaneous
taxes ", $384.682,000, and increnses in tariffs (other than spirits and fermented
liquors), $59,240.000. Of the latter two taxes, considerably over half are
consumption taxes,

The repeal of the $1,5600.000,000 or mowe of Federal consumption taxes would
increase consumption by at least this amount :

“ Business Week "—a McGraw-Hill publication—reports that in 1929, when
it estimates the total nativnal income was $90,878,000,000, the 14,816 persons
who received an income over $100,000 spent for goods and services only $1,313,
000,000, and saved $3,028.000,000, while the 45,337.000 persons receiving an in-
coine under $3,000 spent for goods and services $65,143,000,000 and saved only
$3,746,000,000.

Since Increusing not only purchasing power, but purchasing, out of current
income is a prevequisite to any semblance of prosperity, and the wealthy
cannot spend their income, the tax burden should, on purely economic and not
ethical grounds, be shifted from those with small incones under $3.000 to those
with large incomes chiefly derived from property.

The wenlthy who do not and eannot spend thelr income, but seek profitable
investments, constitute & great menace to American equilibrium,

1II. A PROGRAM OF FEDERAL TAXATION

1. Increase yield from personal income taz $2,000,000,000—~The following
table shows how at least $2,000,000,000 additional revenue can be derived
from the personal-income tax, ussuming approximately the income in income
classes of §3,000 to $1,000,000, as in 1932, the data for which year {s used:

Percont| Amount left after taxes
" income Additional
u“s‘?nf,‘s‘}““' Number{ Net income :er?}ﬂﬁa from l amount class
’:,';‘t";' Total ! Aplece | Count oy
1
i
Unders........ 3,420,005 | $7, 112,000,000 ($42, 200, 000 326! 7,000,800, 000 f 2,006 273, 000, 000
5-10 o] B2273 1 1, 894,985, 285 | 34,371,830 42.31 1,560,623,785 ° 6,877 850, 000, 000
10-25. .. sl T0,045 | 1,127,225,087 | 40, 357,082 62,7 1,077,868,008 i 13,990 800, 000, 000
25-80. .. aee 17, 658 601,257,813 | 43,052, 786 .4 538,205,047 { 81,612 250, 000, 000
§0~-100. . ........ 5,644 376, 214, 524 | 46, 783, 548 .0 329, 460, 979 58,313 225, 000, 000
100-150 962. 116, 117,934 | 24, 508, 311 82.8 91, 609, 643 95, 60, 000, 000
150-300 89 117,049, 448 | 31,910, 87.8 , 138, 088 | 144, 70, 000, 000
300-500. ........ 130 30,947, 574 | 18,274,021 2.4 32,072,653 | 240,240 25, 000, 000
800-1,000... ...... 80 &4, 451, 168 | 18, 780, 78 03.7 38,670,387 | 448, 30, 000, 000
Over 1,000....5° 20 35, 239, 556 | 15, 834,321 9.3 19, 705, 235 | 9835, 201 17, 000, 000
Total. ... Is. 760, 402 | 11, 185, 499, 300324, 744,617 |........ 10,860, 754, 602 12,023, 774 | 2, 000, 000, 000
1
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2, Tax on liquid corporation surpluscs $2,500.000,000.—The Commissioner of
Internal Revenue report for 1931 (the latest year available) states that at the
close of that year the liquld assets (cash and tax-exempt investments) of the
881,088 corporations filing balance shcets was $26,5648,4422,000, of which the
632 corporations, each having total assets of over $50,000,000, reported $18,288,-
32,000, or over half.,

At the end of 1932 the cash and equivalent of 104 corporations was $1,788,.
000,000, which was 8.85 percent of their capital stock, surplus, and capital
reserves; the liquid surplus of the 78 industrinl corporations among these
104, was $1,382,000,000, or 10.88 percent of their capital stock, ete.

Recent experience has shown that while the Government can tell employers
what wages to pay, and what hours to work, it cannot compel any employer to
continue employment, nor to pay out accumulated liquid surpluses as dividends,
so that such income would be gubject to taxation.

'I'he oniy practical method to compel equitable distribution of such surpluses

is to tax them,
Profits and surpluses of many corporations have heen largely incrensed under

the N.R.A.

For a year or two $2,500,000,000 could be obtained from' this source, allowing
" corporations a reasonable surplus to meet emergencies.

8. Taw on income from Government bonds, $500,000,000—The House Ways
and Means Subcommittee on tax avoidance reported that $40,5600,000,000 of
tax-exempt bonds are outstunding, and the annual interest thereon amounts to
$1,805,000,000.

Much of these bonds are held by the wealthy, but n Jarge part of those not
subject to high surtaxes. ,

It is probable that subjecting such income to higher surtaxes would yield in
addei(t]tonal revenue at least $500,000,000. It is uncarncd and should be heavily
taxed, *

4, Tap on salaries and wages of State and local government employees,
$150,000,000—Salarles and wages of State and local government employees
amount to at least $1,5600,000,000, but are not now taxable. A large part of
this pay roll goes to those who should be subject to surtaxes as well as the
normal income tux., Taxation of such income should yield at least $150,000,000,

B. Inorcasing cstate and gift tax rates, $400,000,000—The total of net estates
of the 7,112 resident decedents for which returns were filed in 1932 was
$1,301,600,000, and the total estate tax thereon was $84,008,000, of which
$61,642,000 was returned to States, Territories, and the District of Columbia,
so that the yield to the Federal Government was only $22,364,000.

During that yeur returns were filed for 48 net estates of $3,600,000 to “ over
$10,000,000 ", the aggregate net estate being $321,823,000 upon which the total
tax was $40,004,000, the net cstate after payment of tax averaging $6,249,533.

These estates should pay $200,000,000 more in estate taxes.

Returns were filed for 6 net estates “over $10,000,000” aggregating
$105,662,000 net, upon which the total tax was $17,253,000, and the average net
estate after payment of taxes, was $14,735,000,
¢ Tll:es(ia 613 estates alone should have paid at least $70,000,000 more than the
ax levied,

During 1932, 197 returns were made for estates of $1,000,000 to $3,500,000,
agegréegating a total net of $331,194,000, upon which the total tax payable was
gllllg_' gzo%w.ooo. After payment of such tax the average of these estates was

9 4 (3 .

These 197 estates should have pald at least $150,000,000 more than the tax
levied. The average tax rate on the 406 net estates of $3,500,000 to * over
$10,000,000 " was 123 percent; on the 197 net estates of $1,000,000 to $3,500,000
was 6.05 percent of the net estate.

The Federal Government should retain most of the estate tax.

It should be noted that in 1032, price levels were low for stocks of corpora-
tions which were valued by estates for which returns were filed that yeur at
$1,006,766,000, or 36.02 percent of the total.

Real estate also was valued at $433,374,000, or nearly one sixth of the total,

The inflation policies sponsored by the andministration to date have increased
prices of stocks and of real cstate markedly.

6. Taw of 1 percent on land valucs, $900,000,000.—\While the alleged purpose
of the Public Works Administration was to encourage State and loeal govern.
ments to prosecute promptly needed public improvements by a grant in aid of
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80 percent of the cost tlxereoi’, the widespread local “taxpayers’ strike”
thwarted this purpose, through no fault of the Secretary of the Interior.

To coffect this failure of State and local governments to meet their sharve of
the responsibility for providing work, the Federal Government expanded its
construetion program, so that over four fifths of the $3,300,000,000 appropriated
under the Pablic Works section of the N.LR.A. is being paid by the Federal
Government. Congress refused to assess the cost of these improvements on
property benefited thereby.

All these expenditures, as well as the Government’s expenditures for relief
und for made work, stabilize or inerease land values.

To recoup the Federal Government for these outlays, Congress should levy a
tax of 1 percent on all land values which would yield avout $£00,000,000, It
could do this as n direet emergency tux or as an excise tax upon the privilege
of holding land of given value, Such a tax would, of course, be chiefly paid by
cities, where the real land values are.

Many of the recommendations of the House Ways and Means Subcommittee to
prevent tax avotdance should be adopted.

Deductions for deprecintion and depletion should be reduced and reorvganiza-
tions should be ended ; dividends out of pre March 1, 1913, carnings should be
taxed, partaerships should be taxed, and consolidated returns stopped.

The committee’s recommendations on “capitul gains and losses” are, how-
ever, vicious, WiIith a prospeetive net increase of over $10,000,000,000 in the
Federal debt in 8 or 4 years, capital gains should be taxed at substantinlly the
same rate as any other net income, _

Excess-profits taxes have not been stressed, as a source of revenue. They
should be heavily taxed; but if the N.R.A, and other similar agencies are any-
thiltx‘g but sounding brasses and tinkling cymbals, there will not be much excess
profits,

The tax changes enumerated above would yield (deducting the $22,364,000
ostimated tax on estates) additional .revenue amounting to at least
$6,427.630,000. '

This would be increased by plugging the loopholes in the lIaw and really taxing
capital gains, .

Amerien could and should pay for the war on poverly, as it goes, just as it
should have paid for the World War out of profitscurrently extorted.

Equally important almost, beeause of the wide-spread poverty, and low income
level, is the repeal of consumption tax, inculding all processing taxes on farm
products, excise, stump, admission, gasoline, and all other nuisance taxes, At
least one third of the price consumers pay for gasoline is Federal, State, and
locnl taxes, while the tax on tobacco is much more than the producers receive
for their tobacco. Any bourty or subsidy for fuariners should be paid directly
out of the Federal Treasury, not as a tax on consumels.

RELATION OF FEDERAL TO STATE AND LOCAL TAX SYSTEMS

The New Republic, in an editorial in its ixsue of February 14, 1934, concludes
a statistical study What Has Happened to Wages:

“The net result of the N.R.A. has been to decrense the real earnings of the
average worker even below the property level of last June. There was a rise
during the 6 months (June to December 1933) of 3.7 percent in money earnings
per worker, to compnre with o rise of 5.4 percent in the cost of living.”

Transfer of the § to 6 billion dollars of present tnxes on consumption,
most of which {s paid by those with incomes under $2,000, and the major part by
those with incomes under $1,500. Chicfiy to those with incomes over $4,000 is
the most immediately practical measure of recovery., We have shown how it
cun be started,

It means a transfer of most of that sum from saving to spending.

Business Week in the American Consumer Market, quoted ahove, states that
more than 75 pereént of the total value of consumers’ goods and services
absorbed in 1929 “ was abszorbed by those with incomes of less than §5,000, and
more than €8 percent by those with incomes of less than $3,000.” The income
figures would now be about $3.500 and $1,500,

The Federal Government, through various agencies such as the Public Works
Administration and the Reconstruction Finance Corporation, is now virtnally
underwriting the solvency of many cities and other loeal governments. It is
spending unprecedented suins for Public Works, lonning large sums, and main.
taining millions on relief rolls—formerly local and State charges.
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It has therefore an ethical and by implication a legal right to stipulate the
conditions under which it will continue such help. It can stipulate that State
and local governments repeal taxes on consumption including taxes on build-
ings, and tax according to ability to pay, and benefits recelved.

The Federal Government itself cannot in decency do less,

STATEMENT OF M. L. SEIDMAN, NEW YORK, N.Y.,, REPRESENTING
. THE NEW YORK BOARD OF TRADE

Mr. Semyan, I have a brief statement. My appearance here, gen-
tlemen, is for the New York Board of Trade, as a member of its
committee on taxation.
The New York Board of Trade is keenly interested in the develop-
ment of this legislation, and presented its views on a number of items
embodied in the oriFinal report of the House Wﬁys and Means Sub-
committee. The bill in its present form gives effect to a number of
sur recommendations.
The CuairmaN, Did you appear before the House Ways and Means
Committee?
Mr. SemMmaN. Yes, sir. 'We feel that much credit and real com-
mendation is due to you gentlemen, for the very careful study that
has been and is being given to this very intricate and important
subject. The proposed revenue act in its present form is in many
ways a substantial improvement over the present law. The changes
designed to prevent tax avoidance are most commendable, and the
New York Board of Trade is in hearty accord with their general
purposes.
As the Secretary of the Treasury has recently pointed out, there
is a feature about the plan of income taxation in this country which
should be kept clearly in mind. He had reference to the fact that
the income tax in the first instance is a self-assessed tax. It is the
taxpayer himself who makes up his return in the first instance and
indicates the amount of his tax liability. Accordingly, it is highly
desirable that our tax laws be so drawn as to encourage the maximum
of coopern'ion on the part of the great mass of honest taxpayers.
This cooperation, the gecretat:y ointed out, can be retained even
though the tax rates be relatively high, provided the taxpayer is
convinced that the provisions for the tax are inherently fair and
that they are being applied without discrimination.
In directing your attention to a most important provision of the
roposed bill that does not, in our opinion, fit this requirement, of
eing “inherently fair”, I would not want to convey to you the
impression that the New York Board of Trade is selfishly contending
for a tax benefit. My board has always been an enthusiastic sup-

orter of the income tax as the fairest kind of tax to be imposed upon
industry. We would like to see this tax developed more and more
along the line of fairness and equity, if it is to remain as one of
our permanent American institutions.

By far the most outstanding change proposed in this law is the
treatment of capital gains and losses. The proposed law changes
not only the concept and definition of capital assets from which
result capital gains or losses, but it also changes completely the
treatment of such gains and losses for income-tax purposes.

Under the existing law capital gains and losses result from the
sale of assets held over 2 years. The tax on such gains is limited to
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a 12V5-percent maximum rate, with a corresponding limitation on
tax savings in case of losses. . )

It is pointed out by the critics of this plan of taxation, that the
British income-tax system, which entirely disregards such gains or
losses for tax purposes, has shown a marked stability of revenue for
the last 11 Iyears in contrast with the extreme instability of our own
revenue. In that period the maximum British revenue was only
85 percent above the minimum, while in our own case the percentage
of variation was as high as 280 percent.

It is proposed, therefore, in the 1934 Revenue Act to take the first
step in the right direction by including only a part of such gains
and losses in taxable income. .

To begin with, a ca})ital asset hereafter is to mean not property
held by the taxpayer for more than 2 years, as heretofore, but all
property held by the taxpayer for any length of time. The onl
exceptions are to be such [l)ropertv as represents the taxpayer’s stoc
in trade or property of a kind which would properly be included in
the inventory of the taxpayer if on hand at the close of the taxable
Yyear, also, property held by the taxpayer primarily for sale in the
course of his trade or business.

This definition, therefore, would include practically every asset
on the balance sheet of a business, except trading assets, and prac-
tically all property of whatever kind and nature of a private indi-
vidual or investor. It would include, for instance, in the case of a
farmer, his land, his equipment, and practically everything else
exce{)t his stock 1n trade. In the case of a corporate enterprise it
would include all of its fixed capital and practically all of its
working capital except its merchandise inventory and such other
property as is held primarily for sale in the regular course of its
business. This new concept of a capital asset, therefore, will cover
an infinitely wider field than’that covered by the more limited asset
definition of the present law.

Under the proposed-plan of treating capital gains and losses, the
1214-percent tax limitation is entirely removed and the following
plan is substituted :

First. The gain or loss from the sale of proEerty by an indi-
vidual will vary with the length of time he has held the property,
the amount of gain or loss subject to tax decreasing as the time of
holding increases.

Second. If the losses as so taken into account exceed the gains, the
excess loss is to be entirely disallowed.

Third. In the case of corporations, the graduated percentage
reduction of gains and losses does not applfr. owever, capital losses
sustained b cor]porations are allowed only to the extent of capital
gains. Under the present law, corporations are allowed to offset
capital losses against any taxable income.

t is particulardy emphasized with regard to this plan that it is
“safe ” from a revenue standpoint, inasmuch as capital losses can-
not be used to reduce ordinary income. Whether it is in fact safe,
even from a revenue angle, must depend, we think, upon whether
it is fair and equitable and will not discourage normal business
transactions,

The great majority of cagital transactions are necessarily in con-
nection with securities, and the treatment of security gains and
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losses has undergone some mighty important changes in the last few
years. Thus, from the point of allowing full deduction of all losses
and the privilege, under certain circumstances; of carrying forward
net losses to apply against subsequent years’ income, it has now
reached the point where some losses are not deductible at all, except
from similar gains during the same year. If there are no such
gains, the deduction is forever denied the taxgayex;.

This limitation has, as yet, not been extended to investment losses.
It has been applied to losses resulting from the sale of securities
held for a year or less. Nor does the limitation apply now to other
property, no matter how long held. ‘The proposal now made extends
the limitation to all such transactions as well.

What effect is this chanfe likely to have upon the revival of our
cagital goods industries. It is quite generally understood that these
industries cannot be revived without an ample supply of long-term
. capital, The Securities Act of 1933 has impeded the sale of new
securities upon which the revival of our heavy goods industries so
much depend.

The treatment under the present income-tax law of losses result-
ing from the sale of securities held for less than 2 years has most
certainly been another factor in discouraging investments. It is
now proposed to further extend this obstruction to recovery by pro-
hibiting such security losses as tax deductions on investments held
for more than 2 years as well. _

See what the investor is confronted with after he risks whatever
capital he has left. If he makes a gain on his investinent, the
Government will tax it heavily; if he has a loss, the chances are
that he will not be able to deduct- any part of it in his tax return.
This, added to the many other risks and uncertainties, impairs his
incentive to invest. They make him hesitate. <

Is there not something particularly inequitable and discrimina-
tory about an arrangement that will fully tax one’s gains but not
fully allow his losses .

The plan for arriving at the amount of taxable income, in rela-
tion to the time the property was held prior to sale, seems a desir-
able first step in the direction of ultimately removing the tax on all
capital gains and losses. But, until such a time is reached, where
is the fairness in taxing gains but not permitting the deductibility
of losses in excess of such gains?

/This matter is further aggravated by the proposal to, hereafter,
treat partnerships as separate entities as far as capital gains and
losses are concerned. Under the (})roposed plan there will be dis-
allowed as a deduction to the individual partner, in his own tax
return, his pro rata share of such partnership capital losses, as.
exceed capital gains,

In the past such capital gains and losses were taxed to the indi-
vidual partners, as if the pro rata share of such gains or losses were
in fact part and parcel of their own transactions. That'is as it
should be. "Since a partnership is not recognized as a separate tax-
able entity for income-tax purposes, and since each partner is re-
quired to pick up in his own tax return his pro rata share of the
partnership income, what justification can there possibly be for
denying him his pro rata share of capital losses, even if such losses
exceed the gains, :
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How about the case of an individual having capital gains of his
own and a pro-rata share of capital losses in a partnership? TUnder
the proposed plan, he will be taxed on the gains but will not be per-
initted to offset any part of his share of the partnership capital net
osses.

The House Wa&rs and Means Committee report, after pointing out
that the proposed treatment of all capital gains and losses will re-
sult in an estimated increased revenue of some $35,000,000, justifies
the treatment of partnership capital net losses by stating:

It has been strongly contended that many large partnerships, particularly
those engaged in the Yaking and security business, have been the vehicle of
widespread tax avoidunce. It has been pointed out that wealthy partners
have applied purtnership losses against their individual incomes, with the
::igt that in some of the past few years they have paid no individual income

It seems unfortunate that the deduction of such partnership losses
by the individual members of certain well known banking and se-
curity firms should rebound so unfavorably upon all of the taxpaﬁyers
_ of this country who may hereafter have capital losses with no offset-
ting capital gains, If it is indced desirable to prohibit the deduction
of such partnership losses in the banking and security business, why
should the injustice be extended to the manufacturer, to the merchant,
and to the investor?

Even when we were at war and, when our need for revenue was
most acute, no attempt was then made to increase the amount of tax-
able net income by the arbitrary disallowance of bona-fide losses
resulting from legitimate business transactions.

The New York Board of Trade does not believe such procedure
should now be adopted. It recommends that the limitation be re-
moved from the proposed 1934 Revenue Act. If it is not feasible to
currently allow the full deduction of such excess losses over gains,
then at least there should be permission granted the taxpayer to
carry such losses forward as an offset against possible capital gains
in the subsequent taxable year.

Senator ConNaLLY. Let me ask you a question.

Haven’t you got to bear this in mind in dealing with these losses
and gains? If a man has a gain in a piece of property and he
knows he has a gain, he is frequently deterred from selling 1t because
he does not want to pay on the profit. That is true, isn’t it? A lot of
companies will say, “I won’t sell this because T have to pay the
Government so much, and I will hold it.” On the other hand, if a
man has a loss, he will take his loss, and get the benefit of it. Take
these men that you mentioned—Mr. Mitchell and Lamont and Mor-
gan, and others—they made fictitious sales so as to be able to take
a loss. They are not going to make any fictitious sales to make a
profit, because they would have to pay a tax on the profit. So unless
you do somethi%g, you will never fill up these cracks whereby they
evade the tax. Isn’t that true?

Mvr. Serpman. I would not defend fictitious sales, of course.

Senator ConnaLLy. I know, but how are you going to cure that?
What have you to su%vest? Here are these men that have a stock
that has gone down, Tley sell it to their wives and take the loss and
then reimburse here after the 1st of January. That is a pure device
to get the benefit of the loss, isn’t it?
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Mr, SEipmaN. It may well be, but the proposed law has a provision
against that situation, and we have no objection to it. We heartily
commend it.

Senator CoNNaLLy. Now, let us turn that around.

Suppose that stock has been held at a big profit. He would never
have sold it to his wife.

Mr. SerpmaN. If he were wise enough, he would have sold it in the
open market.

Senator ConnNarLy. One of them admits of a device to escape, and,
the other gives no compensation to the Government to get a tax when
there is a profit. ‘

Mr. Semman. I should say this, that merely because somebody
might find some way of avoiding or even evading a tax, is no reason
why all taxpayers should be denied the deduction of a legitimate
and proper loss.

. Senator CoNnNaLLY. Certainly not; but you have got to make a
law that will tax all people in the same way, and if you balance the
losses against the gains and not permit a man to take a loss unless
you offset it with a gain, you do correct that, in a way, because
you do give that special treatment.

Mr, Seioman. Your difficulty there is that those who have the
losses may not have the offsetting gains and I really do not believe,
that you advocate balancing of one group against another and thus
call it a day. You do not, I am sure, want to hurt some people, as
a means of getting at others,

The CrairMAN. Thank you, Mr. Seidman. I notice that there are
3 representations from 3 sel,mrnte insurance companies, who desire
to speak on section 22. Can’t yon gentlemen get together, and have
1 gentleman to have the 1 question of annuities? And 1 may say,
on the same proposition, that there are four witnesses here on per-
sonal holding companies—Mr. Jackson R. Collins, Mr. A. W. Dickin-
son, Mr. Harry J. Gerrity, and Mr. Sidney B. Moskovitz. Can’t you
get together and have one to present that, in order to save the time
of the committee and file your separate briefs, if you want them in
the record ?

Senator WaLcorr. Can’t you suggest today, because we probably
won’t get to it until tomorrow, the same with respect to this ques-
tion of oils? I find there are 39 here who are for or against this
question of oils. Why can’t they get together? We cannot possibly
hear all of them?

The CHairyaN, I was going to say, before the comnmittee meets
on this oil proposition, that the group must get together and select
their representatives. We cannot hear everybody that wants to be
heard on that oil proposition. There are many witnesses here, and -
they can get together and select some one who should present it.
In the first place, your case will be presented better, and the com-
mittee will give more consideration to that particular witness than
if gou come here and s]igak 5 minutes,

enator CoNNaLLy. You refer to vegetable oils?
The CuarMaN. Yes,
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STATEMENT OF D. W, SPRINGER, REPRESENTING THE AMERICAN -
SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS

The Cuammman. Is Mr. Springer, of Washington, here, represent-
ing the American Society of Certified Public Accountants?

r. D. W. SpriNGer, Just a statement and a request. The state-
ment is that our committee represents 15 States from New York to
California, and we sent a tentative brief, and we expect to be able
to file, if permission is granted us, the completed brief after the
hearing tomorrow,

The CHamrymaN. Thank you very much.

BRIEF SUBMITTED BY THE COMMITTEE ON FEDERAL LEGISLATION OF THE AMERICAN
Sociery oF CEBRTIFIED PUBLIC ACCOUNTANTS TO THE SEVENTY-THIRD CONGRESS,

SEcOND SESSION
MAgonm 12, 1934,

To the Ohairman and Membders of the Committce on Finance of the Senate of
the United States,

GENTLEMEN : The American Society of Certified Public Accountants is a na-
tional organization with a roster of 2,417, represented by certified publie
accountants in active practice in every State of the Union. The society, through
its various technical and special committees, has been happy to cooperate in
many ways throughout the years with the sevetal departments, bureaus, and
commissions of the Government of the United States. The members of the
society are in intimate contact with business and industry throughout the
Nation, and they are in a position to offer disinterested and objective com-
ment on those phases of revenue legislation which most intimately coticern
the business life of the country. There are hervewith presented comments,
observations, and recommendntions which it is believed represent the over-
whelming opinion of the membership of the society. These views have been
collated and prepared by certified public accountants who are the officers of the
society and members of its committee on Federal legislation.

COMMITTER ON FED.."AL LEGISLATION

Howard C. Beck, Woodward Building, Washington, D.C.

Burney R. Clack, 5528 South Owasso Street, Tulsa, Okla,

James J. Fox. Little Building, Boston, Mass.

John 8. Glenn, Stahlman Building. Nashville, Tenn,

John T. Madden, 286 Wooster Street, New York, N.Y.

William H, Moberly, Wheeler-Kelley-Hagny Building, Wichita, Kans,

Leslie J. Richard, Merchants National Bank Building, Mobile, Ala.

Douglas N, Wilson, Strain Building, Great Falls, Mont.

Henry G. Burke, 1001 Court Square Building, Baltimore, Md.

Harry J. Cooper, 519 California Street, San Francisco, Calif.

Gilbert B. Geiger, Lehmann Building, Peoria, Iil.

Joseph J. Klein, 19 West Forty-fourth Street, New York, N.Y.

Douglus 8. Meaden, Citizens Building, Cleveland, Ohio.

Ira B. McGladrey, Merchants Nattonal Bank Building, Cedar apids, Xowa.

Raymond H. Walker, 1228 Sharp Building, Lincoln, Nebr.

The Committee on Finance of the Uniteqd States Scnate may freely call on
the soctety for all pertinent information and data in its possession or in its
power to obtain,

Respeetfully submitted.

JoserH J. KLEIN,
- Chairman Committee on Federal Legislation,
American Soctety of Certified Public Accountants.

SURTAX RATES (SKC. 12)

The recommendation of the subcommittee of the Ways and Means Committee
for the simplification of the rate structure has, in the main, been incorporated
in the bill, It seems to us that it would be desirable to grade the surtax rates
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more equitably than appears in the present bill. The bill contains 28 rates; the
first & rise by 1 percent, the next 5 by 2 percent, the next 9 by 3 percent, the
next by 5 percent, the next by 2 percent, and the last 7 by 1 percent, It is to
be noted that the middle 10 rates are most precipitously graded. This is mani-
festly contra to the doctrine that taxes should he levied with due regard to
ability to pay. It is submitted that many more equitable gradations could
be found with falr prospects of equivalent revenue yield. Among the muny
which suggest themselves, the following is herewith submitted; the simplicity
of the table is only one of its commendable characteristics: The first 9, increases
of 1 percent each ; the next 9, increases of 2 percent each ; the final 10, increases
of 3 percent each.

A comparison between the surtax rates in the House bil' and the suggested
ones {s herewith presented:

Snga‘: lllt‘oo%m& 18' utre"?x mend?&
ra ende ate In
Amount of net income House | surtax Amount of net income House | surtax
bill rate bill rate
Percent | Percent Percent | Percent
084,000  cccucece. . cneece.{ None None ,000 to $62,000.....cccceuue. 25
000 to 4 4 2,000 to 000...cccencanen. 36 27
000 to 8 [ ,000 t0 $74,000.....coccuee.. 39 2
10,000 to 6 [ 4,000 to $80,000.... 42 32
12,000 to 7 7 ,000 to $90,000... 45 35
14,000 to 8 8 ,000 to $100,000 80 a8
16,000 to 10 100,000 50,000. 52 41
16,000 to 12 10 {f $150,000 to $200,000 83 44
20,000 to 14 11 ,000 3 * 54 47
,000 to 16 13 ,000 to $400, 85 50
000 to 18 18 ,000 to $500, 86 53
000 to 21 17 ,000 to $750,000.. 87 56
,000 t0 24 19 {| $760,000 to $1,000,000 . &8 5
,000 to 2 21 || Over $1,000,0000 0. ceececnce.. 8| 80oréo
,000 to 30 3

ANNUITIES (SEC. 22 (A) (2))

In an understandable attempt to speed up the collection of tax on the income
element in annuities, the bill, it seems to us, would complicate the accounting
for taxable income and correspondingly increase administrative difficulties.
Parenthetically, the Treasury’s alternate proposal to the Ways and Means
Committee, i.e., to resurrect the provision of the 1924 act, section 213 (b) (2),
would, in our opinion, still further complicate administration.

‘We have said that the bill’'s provision would complicate accounting for tax-
able income. Under formal aunnuity contracts, the date when cost has been
recovered is definitely known., Many .of these contracts now annually return
to annuitants fully taxable income; others are rapidly reaching the income
point. With respect to the first class, the 8-percent provision obviously is
meaningless; so far as other contracts are concerned, records will have to be
maintained which, to judge by experience in similar situations, will not prove
easy of administration.

Perhaps it may not be amiss to refer to the fact that investments in Govern-
ment securities and in annuities proved their worth during the depressiom.
Possibly, annuities may become the popular medium for old-age and pension
provision. .Wouid it then not be desirable to encourage investments in anaui-
tles by providing that the proposed 8-percent tax should apply to annual an-
nuities if in excess, say, of $3,000? If the suggestion is adopted, then the-
existing law could be retained with respect to the small annuities, that is, the
taxable point to be reached only after cost has been recovered.

TAX ON PERSONAL HOLDING COMPANIES (BEC. 102)

The purpose of the Ways and Means Committee in providing for special
treatment of personal holding corporations has been made perfectly clear.
The committee sought to reach the so-called *incorporated pocketbook.” Our
observation is to the effect that there appears to exist unanimity of desire to
impose punitive taxes on the income which results from the type of transactions
which were recently exposed by a senatorial committee. It is axiomatie,
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however, that legislation which attempts to reach an admitted abuse sometimes
overextends ftself and inflicts unintended hardship on innocent persons. The
situation is well illustrated in section 102 of the bill now before your commit-
tee. This section provides for an additional tax or penalty of 85 percent on
what is designated as “ the undistributed adjusted net income of every personal
holding company.” Under the provisions of the bill, the 85 percent additional
tax can be escaped only by distributing as dividends at least 90 percent of
the * adjusted net income ” of the corporation. Would you wish the 35-percent
tax imposed in any of the following cases?

Oase 1.~Many years ago & corporation was organized primarily for the pur-
pose of holding title to a father’s controlling interest in a manufacturing enter-
prise, so that, in the event of his death, the four sons might be less prone
to operate at cross purpeses, This holding company annually distributed its
earnings which consist almost entirely of dividends on the manufacturing stock,
During the past 2 years, no dividends have been declared because the shrink-
age in the value of the company’s assets has extinguished the entire earned
surplus and impaired capital to the extent of about 70 percent, Uader the
local law, dividends may be declared only out of surplus. Yet, the proposed
bill would penalize this company 35 percent on 90 percent of its earnings,

Case 2~—Another personal holding company, on January 1, 1934, has an
accumulated operating deficit of $260,000., During 1934 it eurned $20,000 vn
which it must pay Federal and State taxes of about $3,500, leaving a balance
of $16,500. For failing to declare o dividend in the presence of an operating
deficit of $243,5600, the proposed bill would fmpose the 83 percent penalty.

Case 3.—~In the days when bond issues were popular an industrial cor-
poration borrowed money on long-term honds which are due serially. The
net earnings of this closely held corporation are just sufficient to meet these
obligations, Default would result in foreclosure and all ti..c that implies.
The proposed bill does not give consideration to the inability of this company
to pay a dividend; the 30 percent penalty is to be imposed on the implied,
but unwarranted, theory that the enterprise is merely chousing not to dis-
tribute earnings.

Case 4~—Here i3 another corporatien the c¢redit of which is weak and
which requires all of its current earnings for essential repatrs and replacement
of equipment. Nevertheless, the 3% percent pennlty would be applied to it.

Case 5—Another personal holding corporation, under the terms of a first
lien on all of its property, given years ago, must maintain a current ratio of 2
to 1, and cannot declare dividends in excess of G percent on its capital stock.
The mortgage becomes payable immediately upon failure to maintain the
stated ratio or upon the payment of a larger dividend. In this case, the
penalty would have to he horne under the provisions of the proposed bill.

Case 6.—The existence of n lawsuit and the presence of a contingent liability,
which may become actual overnight, may make it essential to the very existence
of a given enterprise that its assets be conserved. Nevertheless, the 35 percent
penalty would be imposed for failure to hazard a dividend payment,

Case 7—A corporntion might dispose of its prinecipal asset, a building, under
a contract which provides for a down payment of just over 30 percent, the
balance in installment payments over a perind of years., How couli such
an organization meet the tax in question?

We appreciate that this committee is justified in expecting from critics of
the bill suggestions for workable substitutes. In our opinion, the fault with
the provision under review is that it is altogether too specific. We submit that
Congress wishes to penalize personil holding corporations which, while they
could conveniently distribute their income, nevertheless fuil to do so. If you
have confldence in the integrity of the Treasury Department, you will, in
our opinion, feel justified in entrusting to it the task of imposing the penalty
in every instance where the personal holding corporation unnecessarily aceu-
mulates ecrnings which it could afford to distribute, A presumption similar
to that in section..103, with respect to other than * personal holding com-
panies,” would, in our opinion, suffice. On the assumption, however, that the
Congress 1s determined to enact specific legislation, we suggest the following
modificatidh so as to exclude from the penalty corporations which every intelli-
gent student of taxation or finance should be willing to admit ought not to be
subject thereto. This can be accomplished by extending the definition of
“ undistributed adjusted net income " by adding to section 102 (b) (2):

”
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“(C) Such .additional amount as the Commissioner, in his discretion, de-
termines to be necessary for the continued existence and functioning of the
personal holding company.”

Both in section 102 (relating to “ personal holding companies”) and in sec-
tion 108 (dealing with other corporutions), the tax bill allows as a deduction
from the sum on which the additional tax is based, * dividends paid during
the taxable year.,” It seems to us that the deduction would be more logical
with respect to dividends declared within, say, 2 or 8 months after the close
of the taxable year, and payable during the year in which declared. This
is especially, but no exclusively, true of corporations during tlLe first year
of their existence.

The proposed additional tax is a penalty even though not expressly so
designated in the bill. Would it not be equituble to permit stockholders of
‘“penalized ” corporations to take * penalty” credit on their own returns for
dividends received from such corporations within a brief period after the
payment of the penalty? For example, if the penalty were imposed on cor-
poration A, its stockholders, upon the receipt of a dividend within 1 year
after the payment of a penalty by corporation A, if the dividend was from
earnings of the “penalized” tax year, should be permitted to exclude from
their income the said dividends, but such exclusion should not be permitted
to beneflt the stockholder by more than the pro rata amount of * penalty.”

We should also Hke to submit that this committee might well consider
the granting of an option to stockholders of corporations, especially of “ per-
sonal holding corporations ”, similar to that which existed under the 1926 act
(sec. 220) and under the 1928 act (sec. 104), both of which provided for
escape from corporate penalty if all of the corporation’s stockholders, in thelr
own returns, reported their pro rata share of the net earnings as though they
had been distributed to them as dividends. This matter is discussed from
another angle at the end of this brief under the caption * Recapture of for-
eign and domestie ¢ incorporated pocketbooks.’” :

Finally, please permit us to say that our argument for modification of the
proposed rigors of section 102 is not to be construed as favoring the proposal
per se, Our own attitude toward the definition in the bill of “ personal hold-
ing company ” is aptly expressed in the report of this very commitiee with
respect to a similar provision in the House bill, which eventually became the
Revenue Act of 1928, We quote from your own report which resulted in the
elimination of the obnoxious definition in the House bill (Rept. No. 960, p. 12) :

“The House bill (sec. 104), through an artificial definition of personal
holding companies, attempted to strengthen the provisions of the existing law
(sec, 220) relating to the evasion of surtaxes through the formation of cor-
porations and accumulation of income. As in the case of all arbitrary defi-
nitions, the effect was to penalize corporations which were properly building
up a surplus and to fail to recognize business necessities and sound practices.”

DISTRIBUTIONS IN LIQUIDATION (SEC. 110 (0))

The subcommittee of the Committee on Ways and Means pointed out that
because liquidating dividends were treated in the 1932 act as equivalent to
the sale of stock, wealthy stockholders were enabled to escape surtax upon
accumulated corporate earnings by virtue of the fact that the liquidating
dividend, to the extent that it represented taxable gain to the sockholder,
could be subject to the flat 1214-percent tax in lien of the high-grade surtaxes
on ordinary dividends, Congress is entitled to help from all expert sources in
tltn:) tgtempt to remedy the condition to which the subcommittee directed
attention,

The bill does not meet the situation either adequately or equitably. To the *
extent that the liquidating distribution represents taxable gain to the recipient
stockholder, it is subject to both the normal and the surtax. If, however, the
St‘:th were sold, the resulting profit would be subject to the sliding capital
gain tax, .

The bill provides that any loss resulting from a liquidation of stock in a
corporation should be treated as a capital loss, with the result that if there
are no corresponding gains, the loss is not deductible, Normally, a person
does not speculate or invest in stock of corporations which eventually liquidate;
ordinarily, a corporation which lquidates represents the business of one or
a few stockholders which, frequently because of fiscal difficulties, 1s disbanding.
It is submitted that in such a situation, the loss ought to be permitted as a

\J




' REVENUE ACT OF 1934 47

deduction against all types of income and not restricted as an offset against
fortunate (and, in many instances, nonexistent) investments.

Because of the fact that it appears to be administratively inexpedient and
legislatively impossible to prevent the sale of stock shortly before a partial or
complete liguidation, it is submitted that it is unfair to penalize stockholders
who may not have secured expert tax advice which, if the bill becomes law,
would point the way to lawful tax avoidance by divestment of ownership
prior to liquidation. Accordingly, it is recommended :

(1) That gains from the liquidation of a corporation be treated as capital
gains. This result may be achieved by striking out from section 115 (¢) of
the bill (pp. 7 and 80) the following language:

“(24) * * * Despite the provisions of section 117 (a), a 100 per

“(25) centum of the gain so recognized shall be taken into account

“(1) in computing net income.” :
In view of the elimination ot the flat 12%-percent capital gain tax, there
is, olbvlously, much less need or occusion for the drastic proposal under dis-
cussion,

(2) That losses resulting from the dissolution of an incorporated business,
which is of a type or kind that for all practical purposes is equivalent to a sole
proprietorship or a partnership, should be deductible without the limitations
imposed on capital losses. This result may be achieved by substituting in sec-
tlon 115 (c) for the sentence hereinbefore recommended to be eliminated, the
following (on pp. 79 and 80 of the bill) :

“(24) * * * Despite the provisions of section 117 (a), if the Comnnis-
sioner, in his diseretion, determines that the loss to the distributee resulted
from the complete liquidation of a close corporation engaged in the business
of agriculture, dairying, mining, manufacturing, or trading (except as a
dealer in securities), the amount of the loss shall be allowed as a deduction
from gross income as a loss Incurred in trade or business, as provided in
section 23 (e) (1).”

CAPITAL GAINS AND LOSSES (SEC. 117)

We do not believe it is wise, legislatively, to attempt to tax capital net gains
(as defined in the 1932 act) at rates as high as provided in the bill, ie., up
to & maximum of 37.8 percent, The high rates proposed will undoubtedly deter
reatization and thus effect the collection of revenue. Regardless of this ob-
servation, we do not consider it equitable to prohibit the deduction of capial
net losses from other income. ‘Fhe basis for our belief is that it is feasible
for many (if not most) wealthy taxpayers to realize capitul losses during
taxable years in which capital gains occur, while the great majority of tax-
payers have no such option.” The inevitable general effect of section 117 thus
would be to penalize the poorer taxpayer who might be forced to sacvitice his
property because of fiscal distress.

An aiternative method of treatment suggests fitself, which, while not
basically as equitable as the deduction of capital losses from ordinary income,
may bhe considered by way of compromise. Nondeductible capital losses might
be permitted to carry forward privilege for a period of from 2 to § years.
There is nothing novel in the proposition because it existed, in principle, under
all of the revenue laws since the 1018 act.

Aside from these observations, it would appear that Congress would need
no urging to restrict the proposed capital gain and loss provisions to security
investments. If a taxpayer should suffer a loss from the disposition of his
entire husiness enterprise, or from the sale of a part of his manufacturing
machinery, or a portion of his farm or urban real estate, would Congress wish
to restrict such loss to deduction from capital gains? Or, if a profit should
result, would Congress wish to impose the prevailing high rates of tax? It is
submitted, as fully justified in equity, that the oi)tlonal flat 12%-percent tax
should be retained with respect at least to capital gains from nonsecurity
transactions, includfiig the liquidation of a close corporation’s capital assets
other than securities.

CREDIT FOR FORFEIGN TAXES (SEO, 131 (B))

The bill in section 181 (b) cuts in half the credit for foreign taxes allowed
in the Revenue Act of 1932; this proviston is in lieu of the recommendation

4608284 g
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of the Subcommittee of the Ways and Meuns Committee for the entire elimina-
tion of the foreigun-tax credit.

The subcommittee’s recommendation was predicated on the erroneous notion
that the allowance of the forelgn-tax credit discriminated as between American
citizens and domestic corporations doing domestic business and those doing
business abroad, to the advantage of the latter,

At a time when the administration is encouraging foreign trade, it seems
to be working at cross-purposes for the Congress to make suech foreign trade
moie expensive and less profitable to Americans engaged in foreign business.
We are aware of the fact that the allowance of the credit diminished tax
collected by the Treasury; it must not be overlooked, however, that the credit
is in lieu of what otherwise would be a deduction from gross income. If there
is danger that the denial of the credit would reduce the volume of Ameriean
foreign business, then, we submit, aside from the direct economic loss to Ameri-
can producers, there would be an indirect loss to the LCreasury, not alone because
of diminished taxabie profits but from the direct exporter as well as from the
multitude of agricultural and industrial feeders for such export trade.

CONSOLIDATED RETURNS (2 PEROENT “ PENALTY ") (SEO. 141 (0))

The bill, wisely, has not adopted the subcommittee's recommendation to
abolish the present act’s privilege of filing consolidated returns for affiliated
corporations. The House has continued the privilege but has seen fit to
inerease the price of three fourths of 1 percent provided by the 1932 act to 2 per-
cent. There wus no equitable justification for the higher rate under the 1932
act; the‘r?“ls. therefore, less reason for the proposed higher differential in the
present bill,

Both business needs and economic administration are well served by the
use of consolidated returns. The accounting and business arguments in favor
of consolidated showing of operations, assets, liabilitles, and capital of an
affiliated group are too well known to reguire statement in- this presence,
Whether consolidated returns are permitted or not, consolidated accounting
reports will continue to be employed because they are indispensable, When
the Treasury is confronted with fiseal difficulties, there may be some excuse,
rather than reason, for a smalt addition of one half or three fourths of 1 per-
cent to the ordinary corporate rate; there is no excuse for so large a penalty
or price as 2 percent. In our opinion, the use of consolidated returns does not
deprive the Treasury of revenue; there is, therefore, no equitable justification

for the higher rate proposed in the bill, ’
. PARTNERSHIP LOSSES (SEC. 182)

Recent public testimony determined the subcommittee of House Ways and
Means Committece to recommend that the members of partnerships should be
prevented from employing their pro rata share of their firm’s losses as indi-
vidual deductions. The bill, as per the committee’s report (no. 704, p. 17)
restricts the nondeduction to security losses. Equitably, if partnership gains
are to be taxed to the members of the firm, losses should be allowed as
deductions. The proposal in the bill is another illustration of a remedy which
overreaches itself. Examination of the practice which inspired the House
action will reveal that what was involved was the tax deduction of a security
inventory loss incident to a change in the membership of the partnership.
The taking of such a loss could ensfly be prohibited by express statutory
Janguage. It is not necessary, or even desirable, to prohibit partners from
taking deductions in their individual returns with respect to their pro-rata
share of the firm's realized losses, This is as true of realized security
losses as of other losses. Surely, in view of the large number of small pro-
fossional manufacturing and retail partnerships throughout the country, Con-
gress should not wish to diseriminate against them in order to end a practice
which it believes censurable. The more so s this true if the defined evil can
be eliminated by a specific proposal which will not injure a large group, the
activities of which are utterly unvelated to the transactions with which the
House intended to deal. And it is especially true if the taxpayer who seeks
expert advice can so easily circumvent the provision by merely arranging
for a distribution in kind prior to sale of the securities, In such situations
the poorer taxpayer, who does not have the assistance of tax practitioners,
suffers while the wenlthy taxpayer escapes through the medium of lawful

avoidance,
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RECAPTURE OF FOREIGN AND'DOMESTIC * INCORPORATED POCKETBOOKS "

A Senate committee recently revealed successful tax avoidance through the
utllization of the corporate device, Only those unfamiliar with income-tax
practice were either surprised or shocked.

The bill attempts to deal with the situation in section 102 (tax on * personal
holding companies”). We have commented hereinbefore on that section of the
bill. In our comments and observations, we have indicated the unintentional
hardship which the provision would inflict on certain * innocent ” corporations.
We now propose to deal with a somewhat related phase of the same problem,

During the past decade or so, many corporations have been lawfully organ-
ized under forelgn jurisdictions, either for the purpose of consummating a
specific trade which then would not be subject to our Federal and State tax
laws, or to trade abroad for similar tax reasons. Sometimes both purposes were
present, As a matter of practical administration, these corporations are prob-
ably immune from domestic tax, including the 35-percent penalty. Even death
does not necessarily bring a day of reckoning.

Despite a temporary psychological change in attitude, it seems clear that
those who took advantage of lawful escape from the incidence of taxation are
more likely to continue to be envied than censured. The beneficlaries of the
older loopholes in the law, when they seek solace are wont to turn to the
language in Ford v. Nauts (26 Fed. (2d) 1015) :

“ & & » jtis well settled that a taxpayer may resort to any legal methods
available to him to depreclate the amount of his tax lability, so long as bis
efforts are confined to the law.”

1;l‘heyiltx]nay also go to Mr. Justice Holmes in Bullen v, Wisconsin (240 U.S. 625),
who said:

“We do not speak of evasion, because, when the law draws a lne, a case is
on one side of it or the other; and if on the safe side is none the worse legally
that a party has availed himself to the full of what the law permits, When
an act is condemned as an evasion, what is meant is that it is on the wrong side
of the line indicated by the policy if not by the mere letter of the law.”

Possibly because of existing public opinion man) of the * incorporated pocket-
books *, both those abroad as well as those at home, may be anxious or merely
willing to give up their corporate status, We submit for the consideration of
the committee the thought that restricted permission’ might be granted to
unscramble the corporate omelet. Permission might be limited to 3 months
following the enactment of the Revenue Act of 1934, The proposed provision
might require accounting for all realized gains of the corporation on a capital-
gain basis, for the allowance of no realized net losses as deductions, and for
a distribution of other groperty without recognition of loss or gain and with
a tax-basis similar to that provided for distributions in kind by partnerships

(sec, 113 (a) (18)).

STATEMENT OF CHESTER LEASURE, OF THE CHAMBER OF COM-
MERCE, REPRESENTING F. H. CLAUSEN, CHAIRMAN OF
SPECIAL OOMMITTEE ON TAXATION, UNITED STATES CHAMBER

OF COMMERCE

Mr. CuesteER Lrasure. My name is Chester Leasure, of the Cham-
ber of Commerce of the United States, representing Mr. F., H.
Clausen, chairman of the chamber's special committee on Federal
taxation and presenting a brief, .

The Crairman. That is on the subject of foreign tax credits?

Mr. Leasure. It is on five general subjects, Mr, Chairman,

The Cramrman.-Thank you, very much.

BRIEF OF M%. F. H. CLAUSEN, CHAIRMAN OF SPECIAL COMMITEE ON FEDERAL
AXATION OF THE UNITED STATES CHAMBER OF COMMERCE

To the Chairman and Members of the Senate Finance Committee: I appre-
clate the opportunity to present to you some of the views of the committee on
Federal taxation of the United States Chamber of €ommerce in regard to cer-
tain provisions of the revenue bill now pending before your committee.

-
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The announced purpose of the revenue bill, as indicated both by the pre-
liminary report of the subcommittee of the House Ways and Means Committee
and by the report of the Ways and Means Committee itself, i{s to prevent tax
avoidance. Business interests, as well as other taxpayers and citizens, are
in entire sympathy with efforts to prevent evasion of taxes through
technicalities.

It seems clear, however, that the bill, as passed by the House, in varfous
instances goes beyond the announced purpose. Some of the provisions designed
to reduce tax avoidance are so drawn that they will penalize conscientious
taxpayers who cannot be charged with tax avoidance and who presumably were
not intended to be included in the provisions of the law.

Certain provisions of the bill will have a discouraging effect on business.
Through the corporation-income tax and a large number of excises and other
levies, the Government is now collecting about two thirds of its total revenues
directly from business activities, Government revenues will consequently in-
crease satisfactorily as, and only as, business recovers. Encouraging business
activity will be far more successful in bringing adequate Government revenues
that will be the prssage of a revenuve act which wmay discourage business
through the imposition of heavy rates of the levying of addittonal taxes on
certain forms of business orgunization, It is essential for the recovery pro-
gram, that, through the establishment of confidence and freedom from arti-
fictal obstacles, activities of private enterprises be brought to such a point as
to enable them to absorb the unemployed of the country and relieve the
Government of its present heavy emergeticy expenditures,

The Government should treat all its taxpayers fairly. There should be no
indication that the Government, through its great power, which can easily
become oppressive, is endeavoring to take advantage of .the, taxpayers. The
fncome tax, for example, should be confined to a tax upon real income in the
ordinary and business meaning of the word., There should be no attempt to
increase revenues by distorting the definition of income, quite apart from con-
stitutional considerations, necessarily resulting in inequities and discriminations,

The outstanding example of the departure of the bill from these principles is
the taxing of all net gains which may accrue to taxpayers while at the same
time denying them an equal right to deduct losses. This unequal treatment
of gains and losses appears most prominently in the provisions of the bill
affecting gains and losses arising from transactions in capital assets.

In the attached report of my committee, various specific provisions of the
bill are discussed in some detail. The treatment of capital gains and losses for
income-tax purposes is particularly unfair, and has already been commented
upon, The provision affecting mergers or consolidations of corporations will
result in confusion, and will discourage mergers which, in view of recent
economic conditions should be made in the interests of good business policles,
and because of the lessened number of mergers, revenues will probably decrease
rather than increase. The provisions applying to personal holding companies as
now drawn will penaltze taxpayers who cannot be charged with tax avoidance,
The additional tax imposed on the income of those corporations who file con-
solidated returns will penalize the use of a principle which is generally recog-
nized as sound. The limitation of credit for taxes paid abroad will discourage
foreign commerce and correspondingly lessen taxable income within the country
which would otherwise be available, The denial of the benefits of the statute
of ‘limitations to taxpayers who through an honest mistake of fact or law
understate their gross income appears indefensible. The application of the full
Federal estate tax to American citizens who die abroad will result in double
taxation which may amount to conflscatton. Various specific provisions are in-
cluded in the attached report, which in order to save the time of your commit-
tee. will not be mentioned here but to which your attention is invited.

Respectfully submitted.

Frrp H. CLAUSEN,
Chairman Committee on Federal Tazation,

The following “report” was also submitted on behalf of Mr.
Clausen:
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REvVENUE By or 1934 (as PASSED BY THE Housg) —ReporT 0F COMMITIES ON
FEpERAL TAXATION, OHAMBER OF COMMERCE OF THE UNITED STATES

GENERAL POLICIES

The announced purpose of the revenue bill now pending before the Senate
Finance Committee, as indicated both by the preliminary report of a Subcom-
mittee of the House Ways and Means Committee and by the report of the Ways
and Means Committee, is to prevent tax avoidance. Business interests, as well
as other taxpayers and citizens, are in entire sympathy with efforts to prevent
evasion of taxes through mere technicalities.

Various of the more objectionable of the earlier proposals have been omitted
or materially modified in the revenue bill as passed by the House. The action
of both the House and the Ways and Means Committee has in many instances
been constructive. There are still some provisions in the bill, however, which,
if enacted, will operate unfairly and harshly, Certain sections will have a
peculiarly discouraging effect on business activity. In an endeavor to collect
small additional amounts of revenues, taxes are imposed which will operate
very unevenly and fall with particular severity on certain limited classes of
taxpayers, It is doubtful if some provisions will be effective in their announced
purpose to reduce tax avoidance., Other sections, while avowedly designed to
minimize tax avoidance, are so far-reaching that they will work hardship on
taxpayers who were not intended to be brought within the provisions of the
law and who cannot be regarded as tax avoiders. Still other sections will
impose greater taxes where there is no question of tax avoidance and these
must consequently be regarded as levying additional taxation.

Through the corporation income tax, excises on a inrge number of commod-
fties, and other levies, the Government is now collecting a very large part of
its income directly from business. The proportion which business is con-
tributing has been constantly increasing in recent years und now equuls nearly
two thirds of the total revenues of the Government, In view of this situation
Government revenues will increase satisfactorily as, and only as, business
recovers. Fostering and encouraging business actlvity will be far more sue-
cessful in securing adequate Government revenues than will be the puassuge
of a revenue act which may discourage business through the imposition of
heavier rates or the levying of additionnl taxes on certain types of incomes
or on special forins of business organizations.

The essential purpose of a revenue act is to produce revenue, Its outstanding
characteristic should be one of endeavoring to raise the required amount of
revenues through taxes imposed as fairly and equitably as circumstances permit.
There should be no evidence'of a penalizing spirit or of discrimination based
simply on the size of business income or the volume of business operations.
There should be no indieation that the Government, through the use of its
great power, is taking advantage of the taxpayers—no evidence of a * hends I
win, tails you lose” attitude.

Furthermore, it is of utmost importance that the income tax be confined to a
tax upon real income, in the ordinary and business conception of the word,
Efforts to increase the revenue by distorting the definition of income or by
arbitrary denials of proper deductions must be opposed. Artificial definitions
of income, quite apart from constitutional considerations, necessarily result
in inequities and discriminations and invariably will be met with opposition
and resistance on the part of taxpayers, otherwise ready and willing to pay
their fair portion measured by their true income,

The outstanding example of the departure in the bill from these principles
is the taxing of all net gaing which may accrue to the taxpayer, while at the
same time denying him an equal right to deduct losses. This unequal treatment
of gains and losses appears most prominently in the provisions of the bfil
affecting gains and logses arising from transactions in capital assets,

This and other concrete examples illustrating the tendency in the bill to
place the taxpayer in an unfair position as compared with the Government are
discussed inr-some detail in the following pages. Provisions which operate in
this manner should have no place in the Revenue Act. If more revenues are
needed, then additional taxes should be frankly and equitubly imposed.

The cooperation of the taxpayers is essential in the imposition and collection
of an income tax, as the taxpayers must furnish the,essential facts from which
the tax may be computed, and at present they also determine the amount of
the tax in the first instance. Whenever the taxpayers become convinced that
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the Government is taking an unfalr advantage of them, or that the tax is levied
unevenly or that certain classes, or certain types are of business organizations,
or certain kinds of business transactions are being singled out for discrim-
inatory taxes, then the corporation of the taxpayers will be alienated. The
Government may be able to make detailed examination of the books and
records of a limited number of taxpayers, but it cannot possibly make the
necessary examination of the books, records, and business transactions and
determine the taxes of all the 500,000 corporations and 4,000,000 individuals
now filing income-tax returns, If the taxpayers cease to coopertte, there will
result constantly greater inequalities, substantial decreases in revenues, and the
ultimate breakdown of the tax, .

The income tax properly levied and administered is recognized as one' of
the approved methods of raising revenues and should be preserved as a matter
of general welfare, Moreover, in view of the dependence which the Government
places on this source of revenue and of the present and probable future pressing
need for revenue, the breakdown of the tax would be disastrous.

Perhaps the fundamental difficulty at the present time is that a burden s
being placed on the income tax which was not originally contemplated asnc
which appears to be too heavy for it to support. " Immediately prior to the
war, Government was securing from 5 to 7 percent of its total revenues from
fncome tnxes. Rates were relatively low, administration appeared to be rea-
sonably satisfactory, and few complaints were heard from taxpayers, Iuring
the war the rates were raised to excessive levels. While rates were reduced
appreciably after the war, still the Government piaced main reliance on the
income tax as a revenue producer, and in 1930 almost two thirds of the total
revenues of the Government came from this one tax.

Then came the recession in economic activity. Revenues fell off alarmiogly.
In an endeavor to secure additional receipts, the income-tax rates, particularly
the surtaxes, were radically increased in 1982, The high rates naturally
stimulated efforts to find legal means of minimizing tax lability, and this,
combined with other causes, brought, contrary to expectations, an actual de-
crease in the amount of revenues collected, Further efforts to increase revenues
by increasing rates that are already on an exceedingly high level, on all or
certain types of income, or by harsh or unfair methods of determining taxable
fncome, will result in repetition of- previous unsatisfactory experience and
another disappointment in the amount of revenues collected. .

PERSONAL-INCOME-TAX SCHEDULE

The revenue bill pending before Congress materially changes the rates and
brackets now applicable to individual fncomes, One of the principal effects
of these changes will be to increase materially the tax on dividends, Since
dividends are exempt from the normal tax but subject to surtaxes, this increase
is accomplished mainly by reducing the normal rate from 8 percent to 4 percent
imd applying surtaxes at $4,000, rather than at $6,000 as provided by existing
aw. . .

No question of tax avoidance nor lightening the burden onh earned income is
involved in this instance. Reduction of the tax on earned income is accom-
plished by other means and there is no charge or implication that the treatmnent
of. dividends under present law results in any tax avoidance.

The original theory of the income tax wns that the income from which the.
dividends were derived would be taxed at the source, that is, in the hands of
the corporation prior to distribution, and the stockholiders would be allowed
an equivalent deduction, thus avolding duplicate taxation. During the war
the parity between the corporation rate and the normal personal rate, which
represents the taxpayer’s deduction, was lost and has not been restored. The
chamber has repeatedly protested against this inequity in the past. The pres-
ent bill still further increases this fnequality, as corporations will be taxed
133 percent or 16% percent on thelr net income, while the individual will be
allowed a deduction of but 4 percent.

Many computations have been made purporting to show that the tax on
“earned” income is higher than that on an income of an cqual amount accru-
ing from dividends, The fact that these dividends have already been taxed
13% percent, or perhaps 1534 percent, in the hands of the corporations before
they reach the individual sharcholder is not brought out. If the effective rate
on an individual’'s income composed entirely of dividends is, for example, 6 .
percent, then the tax on such dividends is approximately 6 percent, plus 13%
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rcent, or possibly 153 percent, a maximum of 21% percent; if the effective
}'):te is 156 percent, the total tax approaches 28% or 30% percent; if the effee-
tive rate is 40 percent, the totdl tax may equal nearly 65 percent; and if the
effective rate exceeds 50 percent, as it does in the higher brackets, the totul
tax may reach 63 percent. A tax, as heavy as this will in many instances
exceed the point of maximum productivity. It will also materially encourage
withdrawing of funds from actlve business and placing them in investinents
involving less hazard and subject to less taxes.

CAPITAL SAINS AND LOSSES

Kates and tawves—Existing law provides a flat rate of 1214 percent on gains
realized by individuals from the sale of capital assets held for 2 yeais or
more (except where ordinary tax rates would be less), with corresponding
Jimitations on deductions in case of loss. ‘T'he bill entirely eliminates the
1214-rercent rate. It then provides that a certain percentage depending upon
the time the assets have been held—100 percent if assets have been held less
than 1 year; 80 percent if assets have been held 1 to 2 yvears; 60 percent if
. assets have been held 2 to § years; and 40 percent if held more thun 5 years.

The result of the proposed change will be to decrease to some extent the
tax on capital gains for those whose incomes fall in the lower brackets but
to increase the tax materitlly on those with larger incomes.

The treatment of capital gains and losses for income-tax purposes has long
been objected to, since, nmong other effects, in times of rising prices it has a
tendency to stimulate inflation. The tax on capital gaing imposed by the
bill on the taxpayer whose income is in the higher brackets will be heavy.
For example, if taxable income from other sources amounts to $100,000 and
there is a net gain of $50,000 on assets held from 2 to B years; the tux on
the gain would exceed 80 percent—an amount that would seriously retard
capital transactions and usually, too, at a time when such transactions should
be encouraged.

Since under the proposed plan the tax decrenses in proportion to the time
ussets have been held, there will be a constant inducement to delay trans-
actions in appreciated capital assets so as to take advantage of the lower
rates, The undesirable business-cycle aspects of the tax will consequently be
accentuated both by the weight of the tax on assets held a limitel number
of years and the natural desive of the taxpayer to reduce these taxes by
delaying sales, .

It is not clear that any appreciable amount of additional revenues would
accrue from the proposed change., The high rates combined with the indu-e-
ment to postpone such transactions may so limit them and any taxable gains
resulting therefrom that more revenues might be gained by retaining the 1214-
percent rate with its less-retarding effect on the turnover of capital assets.

Limitation on capital losses,—The important section (117 (d)) of the bill
affecting limitation on capital losses is very brief and rends:

“ Losses from sales or exchanges of capital assets shall be allowed ounly to

the extent of gains from such sales or exchanges.”
Another paragraph defines capital assets as “ property held by the taxpayer
(whether or not connected with his trade or business)”, but excepts stock in
trade and inventorfes. These provisions apply to all classes of taxpayers
including individuals, partnerships, and corporations,

The provistons are perhaps the most far-reaching and aiso the harshest of
any found in the bill, They are the outstanding example of the Government
taking unfair advantage of its taxpayers. Evidence of this attitude is found
in the report of the Ways and Means Committee which states:

“The method proposed Is safe from a revehue standpoint, inasmuch as
fapf}ta]lll Itlsso‘s cglmot be used to reduce ordinary income, while gains are taxed
n fu '

The proposed chafige will unquestionably work serions hardships upon busi-
ness enterprises generally, and particularly upon corporations enguged in in-
dustry with their operating plants and machinery. Sales of machinery becom-
ing obsolete or perhaps discarded merely hecause unsuitable for future use,
sales of plants themselves, of lands, of patents, and other property, are of usual
and continuous occurrence in the conduct of any industrial business and, be-
cause of the conditions under which such sales occur, are frequently made at
a loss. To deny deductions of these losses will' result in a fictitious non.
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g;:tgnt income which it is now proposed should be used as a basis for
on,

Under the proposed revision, a corporation which liguidates merely because
unsuccessful, sells its assets at a loss and uses the proceeds to redeem its
bonds at less than thelr face value, would pay a tax. The individual who
become bankrupt and sells his property at a ruinous loss would nevertheless
be compelled to pay a tax upon any ‘ordinary” income he may have had in
the same year. The investor who buys a Government or Farm Loan bond
must pay tax if he sells at a profit, but in most instances will be denied any
deduction if he sells at a loss. The principle will apply generally to all
property of any kind which an individual .or corporation may own, excepting
only stock in trade and inventories. Anyone who is unfortunate enough to sell
a capital asset at a loss will in the great majority of cases be entitled to a
correct statement of his true income for tax purposes.

The net result of the proposed change will be to tax the excess, if any, of
capital gains over capital losses, but to disallow any excess of capital losses
over capital gains, This provision is bound to work great injustice and hardship
to taxpayers, Because of business cycles it will ravely happen that a taxpayer
has his capital gains and losses in the same taxable year. Even if a taxpayer
should be fortunate enough to sustain his capital losses in the same taxable
year in which he dr.ives his capital gaing, the result would still be harsh and
inequitable if the cutal losses exceeded the capital gnins hecause the taxpayer
would not be entitled to apply the excess loss against the ordinary income.
Though the taxpayer's ability to pay taxes would be sharply reduced by reason
of the capital loss, the tax required to be paid would be the same as if no such
loss had been suffered., If, as will be the case with most taxpayers, capital
loss 1s suffered in a year in which there is no capital gain, ‘the ‘situation is even
worse, Taxes will have been paid upon capital gains in the years in which they
are realized, but no account will be taken in the years of capital losses of the
reduced ability of the taxpayer to pay taxes. .

Another provision in the bill (section 117 (f)) provides that upon the retire-
ment of coupon or registered bonds, including those of the Government and
political subdivisions, the amounts received upon retirement shall he considered
as amounts received in exchange therefor. Under this provision, if bonds are
acquired at a discount and later are¢ retired at par, the resulting differential
would be regarded as taxable gain. The application of this provision, while
affecting numerous taxpnyers, will fall with special severity upon banks which,
as a normal routine part of theifr business operation, buy and hold large
amounts of securittes,

In addition, it has been primarily through the cooperation of the banks that
the Government has been able to carry on its heavy financing essential to the
success of the recovery program. The bill would not only tax the banks on all
gains which may result from these transactions in Government securities while
denying them an equal opportunity to deduct losses, but one provision in the
bill 25 (a) (5) would work & special hardship. The income from Government
securities is exempt from hoth the corporation tax and the normal tax on
individuals, while that from State and municipal securities is completely
exempt from the Federal income tax. It is now proposed to modify the method
of allocating expenditures and deductions in such a manner that because of
the condiiions under which banks must operate, they would apparently be
denfed the complete tax exemption to which they are entitled according to the
terms of the laws governing the issuing or the taxing of obligations of this
character. Aside from the burden which these provisions will place on financial
institutions, in view of the exceedingly large amount of Government issues
contemplated in the immediate future, a ready market for Government secur-
ities should not be jeopardized by imposing taxes of such a nature as will
discourage the absorption of future issues.

This tendency to deny or limit losses appears in the Revenue Act of 1932,
The restrictive provisions in that act, however, affect only sales by individuals
or securities held less than 2 years and werd aimed primarily at speculators
and others who sold securities a short time after purchase, The act, however,
permitted losses which accrued from transactions in assets held more than
2 years to be carried over to the next taxable year, but that privilege was later
withdrawn by the National Industrial Recovery Act. Now, it is proposed to
extend further this principle to all taxpayers and to all property (except stock
in trade and inventories) regardless of the time assets have been held. Thus
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by gradation and by consolidating this provision with the tax rate structure
there has resulted the essentially unfair situation that the deduction of certain
usual and jmportant types of losses admittedly necessary to determine real
income are denied (except to the extent that they may chance to counter-
balance like gains in the same year) to all taxpayers. Perhaps this gradation
of Stftl.)s may have obscured the extreme and far-reaching character of the final
resu :
OONSOLIDATED INCOME-TAX RETURNS

The present revenue law permits the filing of consolidated income-tax returns
for afiliated groups of corporations., The statute provides that in order to take
advantage of this right at least 95 percent of the voting stock of each of the
subsidiaries must be owned within the group, and further that the parent cor-
poration must own directly at least 95 percent of the stock of not less than
one of the other corporations. That the real net income of such closely affi-
linted corporations is the net income of the group as a whole and that income
computed on such a basis is a proper method of determining income for income-
tax purposes, is generally accepted,

No tax advantage accrues to the group through making a consolidated re-
turn. Its profits or losses are reflected in a consolidated statement just as
accurately and just as certainly as in the statement filed by a single corpora-
tion. An individual corporation usually has various departments and no one
questions but that the true net income or loss of such a corporation is the
combined profits or losses of the departments. A group of affiliated corpora-
tions, a8 this term is defined by the statute, is in substantially the same posi-
tion as is a single corporation with its different departments. The varlation
is one of form and not of principle.

Congress itself has long recognized the soundness of this principle, Since
provision was first made for consolidated returns in the Revenue Act of 1918,
five revenue acts have been passed. Whenever a bill was before it, Congress
considered the consolidated-income provisions and in each instance approved
this method of computing income for afiliated groups of corporations.

Recently corporations tiling eonsolidated returns have been required to pay
an additional tax over and above the ordinary rate—at first 34 cf 1 percent, and
later 1 percent. The bill proposes to increase this additional tax to 2 percent,
making the effective rates on corporations which file returns on this character
1584 percent. Since, according to accounting practices and previous action of
Congress itself, and in the belief of this committee, the practice of allowing
these afiiliated groups to file consolidated returns is fair and correct in principle,
there is no justification for placing a penalty on the application of the prac-
tice. The ends of justice and fairness would be better served by encouraging
rather than discouraging the filing of such returns.

CREDIT FOR TAXES PAID ABROAD

By limiting the credit now allowed for taxes paid abroad, the revenue bill
will seriously aggravate the tax burden on American enterprises marketing
their products in foreign countries, while at the same time the Government
is endeavoring to stimulate export trade through reciprocal tariff agreements,
the establishment of an export-import bank and in other ways. The Treasury
Department favored the retention of the full credit now allowed by law and
the Department of Commerce has also recommended that the present credit
provisions be continued. The retention in the bill of the principle is an ad-
mission of its soundness, yet the credit is arbitrarily reduced by one half,
Sl.tlchirtleductlon is likely in effect to nullify the advantages of maintaining the
principle.

The credit for foreign taxes was introduced fn the Revenue Act of 1918 when
the cumulation of the high postwar rates of two or more countries on the.
same income was paralyzing trade. Due partly at least to the sound policy
of relief from double taxation, American enterprises established themselves in
most of the markets of the world, and through bringing home thelr income
they increased the general taxable wealth of this country., This policy helped
to lift our commerce out of the depression of 1920 and is essential at the
present time as a means of expediting recovery from the present depression.
In fact, the credit for foreign taxes is needed much more at the present time
because of the additional barriers to our export trade that have been raised
in the last decade.
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The credit for foreign taxes is necessary to enable American enterprises to
compete in foreign markets with the enterprises of other important exporting
countries (e.g., Great Britain, France, Italy, and Germany), which, with
respect to certain markets or all markets, allow even greater relief from
double taxation of their enterprises than is allowed by the United States to
its own enterprises under existing law.

Reduced foreign sales by American enterprises would mean a corresponding
reduction in the inQustrial activity and labor at home which is now devoted to
tlie production of goods designed for sale abroad. This, in turn, will lessen
business profits and result in smaller distribution of taxable dividends. It wil)
also mean a reduction in the taxable income received by employees.

On the other hand, if foreign commerce’is fostered and encouraged and {he
inflow of profits from abroad not obstructed by an artificial tax barrier erected
by the United States itself, not only would there be increased taxable income
resulting from greater business and industrial activity within the country but
the inflow of earnings from abroad would increase the profits available for
distribution in the form of taxable dividends.

It scems clear that the additional revenues estimated to accrue from the
proposed restriction would not be realized but that, when all aspects of the
situation are considered, there might well be a decrease in Government receipts,

Not only have various countries given direct relief for taxes paid abroad
but they have also entered into agreements with other nations for the purpose
of preventing double taxation. Great Britain, France, Germany, Italy, and
other countries have been parties to about 80 agreements of this character all
designed to facilitate the foreign commerce of their respective nationals, but
as yet this country has not taken any such action. Authority granted the
Executive to enter into agreements concerning the allocation of income for tax
purposes and for preventing double taxation thereof would be helpful to Ameri-
can foreign commerce and give it relief similar to that now given by various
other countries to their foreign trade. In the absence of such agreements the
retention of the full credit allowed under existing law becomes all the more
essential if American foreign commerce is to compete with other countries on an
equal basis.

TAXES ON PRE-MARCH 1013 BARNINGS

Until a constitutional amendment was passed in 1913 the United States Gov-
ernment could not levy an income tax. In view of this situation Congress
early recognized that it was not fair to tax profits earned before that time even
though they should be actually distributed after the income tax became effective,
This principle has been in the revenue laws since 1916, The question has been
repentedly considered at the time of the enactment of the various revenue bills
and it has been the cavefully considered judgment of Congress in ench instance
in the past that the principle is fair and should be retained.

The present bill eliminates this principle and taxes these profits when dis-
tributed as dividends even though such profits may have been actually earned
prior to the time the Government had constituted power to levy an income tax.
A tax on dividends of this character wowld be in cffect a tax on capital and
would also operate in an unusually discriminatory manner. It would apply
almost exclusively to the earnings of covporations whose assets consist of
natural resources, such as mines and timber, and the stockholders of =uch
corporations would consequently be discriminated against as compared with
those of other corporations. . . ,

A tax on dividends of this character would also result in discrimination as
between the shareholders of corporations which have distributed their pre-
March 1913 earnings, cither as ordinary or liquidating dividends, have not
been required to pay taxes on them. Stockholders of other similar corpora.
tions, however, which have conserved their assets and continued business, thus
giving employment and contributing to the economic welfare of their com-
munities. will be penalized if they are now subjected to a tax which was not
imposed on the shareholders of like corporations which have already ‘distributed
their pre-March 1913 earnings.

It fs estimated that only about $6,000,000 additional vevenues would be
gained by levying taxes on dividends of this character and it seems rather
clear that, due to practical circumstances, this is an overestimate. In
any event, the advantage accruing to the Government because of a nominal
increase In revenuves would be admittedly small. The burden of the tax on
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individual taxpayers, however, cannot be adequately measured hy the total
vield of the tax. If the small amount of additional revenues were spread
evenly over the total number of income taxpayers the increase in any one
instance would be small. The tax will not, however, be evenly distributed
and the total burden will fall on a relatively small number of individual tax-
payers and result in a heavy increase in the taxes of those who happen to be
included in this small number,

PEBSONAL HOLDING COMPANIES

Section 102 of the bill, pertaining to personal holding companies, is new
material. The two determining tests of a holding company for the purpose
of the proposed statute are (1) the type ¢f income—80 percent or more of
ts gross income derived from rents, royalties, dividends, interest, annuities,
and gains from the sale of stock or securities, and (2) the number of stock-
holiders—that is, 50 percent or more of the voting stock owned by not more
than five individuals. Such a company could retain undistributed 10 percent
of its “adjusted” income, but a heavy penalty tax would be placed on any
earnings retained in excess of that amount.

The declared purpose of this provision is to reach companies of this character
which are being used as a means of tax avoidance. The provistons as written,
however, are so broad that they will reach and seriousty affect many corpora-
titons engaged in proper and usual conduct of business where neither they nor
their stockholders can be fairly charged with tax aveidance.

Among the corporativns which may come technically within the provisions
of the bill, but which the framers of the section presumably did not intend to
include, would be many which, because of recent capital losses, should not as a
matter of good business policy pay out current earnings but should retain them
in order to build up their impaired capital, Corporations whose principal assets
consist of real estate rather typically have only a very limited number of share-
holders. Many such corporations bave had heavy capital losses and should they
attempt to repair their capital by retaining rather than distributing current
earnings, they would be subject to heavy penalty under the provisions of the
bill. Numerous other concrete cases can be cited which would be seriously and
adversely affected although it does not seem that the tux was intended to apply
to them, nor, as a matter of good business policy, should be applied to them.

It is recognized that there has been tax avoidance through the use of personal
holding companies and that a satisfactory method should be sought to prevent
such practices. Tests of liability based simply on the type of income, the nums-
her of stockholders and the family relationship thereof are, however, likely to
fall short of their purpose and will certainly and unjustifiably penalize innocent
individuals and legitimate sound practices and financial policies of business
corporations,

E’ TATE TAX ON NONRESIDENT DECEDENTS

Section 403 of the revenue bill amends existing law in such a manner that
full Federal estute taxes will be imposed in case of United States citizens ir-
respective of whether they are residents or nonresidents at the time of death,

1t is the almost universal rule followed in other countries that the estate of
resident decedents ure taxed except as to real estate located outside the country
of domiclle. The result of the proposed amendment would be that an American
citizen dying abroad, in many instances having lived abroad in the interest of
American foreign trade, would be taxed on his entire estate by the country in
which he resided and likewise on the entire estate by the American Government,
The only exceptions from complete double taxation would be as to any real
property located within this country.

This accumulation of taxes would result in excessive levies and at times in
complete conflscation as the taxes might equal or exceed the value of the estate
ftself, The American Government would also be treating its citizens more
harshly than most other governments which almost universally follow the rule
of subjecting-to full taxation only estates of resident decedents.

The amendment is being proposed at a time when the excessive taxation of
estates through double or multiple liability to death dues has been practically
eliminated within the United States and when various foreign countries through
bilateral treaties are endeavoring to relieve their respective nationuls of the
burdens of double taxation. The proposal i a distinct step backward and in
direct conflict with the vigorous constructive efforts now being made to lessen

or eliminate double taxation,
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EXCHANGES AND REORGANIZATIONS

While the bill wisely retains most of the provisions of existing law for
exchanges and reorganizations, two important changes are proposed.

Section 112 (g) of the present revenue act is omitted in this bill. This sec-
tion provides that if a corporation pursuant to a plan of reorganization to
which it is a party, makes to its stockholders, without surrender by them of
their stock, a distribution of the stock or securities of a corporation which
is a party to the reorginization, no gain to the distributee is then to be
recognized.

This means that when a stockholder ,under certain circumstances simply
receives two stock certificates, one in each of two corporations, to represent
parts of his equitable interest in the same property which was formerly repre-
sented by one stock certificate in one of the corporations, no gain to him is to
be recognized. The gain is to be recognized as realized, when by sale or
otherwise he receives cash or its equivalent in some different property. The
rule grants no exemption from taxation but merely recognizes that no income
has resulted and defers the recognition of gain or loss until something is ve-
ceived other than the mere paper evidences of equitable interest in the same
property in which the stockholder previously had a similar equitable interest.

In the cases covered by section 112 (g) no cash or property dividend has heen
paid. There have been no sales to outsiders. There has been nothing but a
rearrangement of property interest, a change in the form of ownership. If the
stockholder sells his stock in one or both corporations so as to recelve cash
or its equivalent, he will be taxable upon any gain just as he would be if he
had sold an equivalent amount of his original stock, _

As an {llnstration, assume Corporation “A” is engaged In manufacturing
office appliances, It pays $2,600 for the patent rights to a new kind of electrie
typewriter. Its directors hesitate to go into the typewriter field, but the stock-
holders ave willing to risk a moderate sum of money on the new product.
Corporation “B " is formed and all its stock is issued to Corporation “A” for
the rights to the electric typewriter. Corporation “A” distributes the “B”
stock to its stockholders, who thereafter attend to the financing and manage-
ment of Corporation “B.,” Corporation “A” goes ahead with its office ap-
pliance business as before. This amendment would operate to levy a tax
based upon an appraised or estimated value of the patent rights,

This illustration is {ypical of numerous legitimate business.transactions, large
and small, occurring daily, to which section 112 (g) of the present law applies.
Similar situations arisv, for example, where a manufacturing corporation
whose stock it turns over to its own stockholders. The problems may occur if
the manufacturing corporation undertakes the venture of supplying one or
more of its own raw materials, and frequently is solved in the same way.
Other illustraions are the formation of separate corporations to hold the iand
and factory in which the business ig conducted or the offices located ; to provide
for the segregation of an unprofitable or necessarily speculantive branch of the
business; to segregate a wholly unrelated business acquired in satisfaction of
indebtedness ; to isolate property or branches of the business required by law
to be owned by separate corporations, such as real estate and employees'
insurance fund; or to provide satisfactory means of meeting various conditions
which arise in normal business operations.

The present provisions of the law in this respect are fair and reasonable
and should be retained. ’

The other important amendment to section 112 pertains to the definition of
reorganization, This definition is changed by omitting the language of the
present law which brings within that definition ¢ the acquisition by a cor-
poration of at least a majority of the voting stock and at least a majority of
the total number of shares of all other classes of stock of another corporation
or substantially all the properties of another corporation.”

The apparant effect of this amendment will be to eliminate perhaps the most
usual and important form of reorganization, leaving only comparatively re-
stricted and technical forms permissible without tax., Under the amendment,
if two corporations owned by different interests desire to consolidate and give -
their stockholders no cash or property, but only stock representing the same
properties, they may apparently do so free of tax if they happen both to be in
the same State and that State provides by law for procedure which can be
called a “merger or consolidation ”, but if not, and if the transaction involves -
one of the corporations or a new corporation taking over the stocks or proper-



[} -

REVENUE ACT OF 1934 59

tlfesththex: aktax is seemingly payable based upon appraised or estimated values
of the stocks,

The provisions in the income law pertaining (o mergers and consolidations
have always been complicated and difficult of interpretation. The omission
of one of the clarifying definitions of these terms will make the law more con-
fusing and more indefinite. The technical meaning of the terms would ap-
parently have to be determined in various instances by the laws of the particular
State which might be applicable in the case. What would be a merger or
consolidation in one State might not be in another. Instead, then, of having
uniform principles generally applicabie to all corporations, there would be
different standards a?plicable to different corporations.

The provisions applying to such cases have remained in the law practically
unchanged for a considerable period of years and there has been presented

no convineing evidence of any real tax avoidance, Stockholders will be very.

relunctant to engage in such consolidations when any apparent paper profits
become immediately taxable. The net result of the amendment will logically
be to preclude reorganizations, which in view of the recent financial difficulties
may be highly advisable from the standpoint of business policy, while at
the same time little or no gain will result to the Government in the form of
additional revenues.

In the Government's struggle to cope with the occasional tax avoider the
great majority of taxpayers are placed in the position of innocent sufferers,
unless their interests are considered and protected. It is a doubtful bene-
fit to the revenues to catch the avoider by means which work serlous injury
to the large group of bona fide taxpayers. To repeal these provisions of exist-
ing law would be doubly unfortunate at the present time when every effort
is being made to accelerate the orderly recovery of industry and when tax
rates are so high that unfair burdens deter or even defeat that desirable
purpose. :

STATUTORY TIMRE LIMIT

Time for assessment—The time allowed the Government to assess income
taxes is increased by the bill from 2 to 3 years and the time allowed a tax-
payer to file a claim for refund or credit is also increased. Extending the
time now allowed to the government for assessing income taxes appears un-
warranted and unnecessary. The Bureau of Internal Revenue has now had
about 20 vears' experience with income tax administration and about 16 years
in administering the complex revenue laws resulting from the War. Tax-
payers should not have hanging ‘over them any longer than absolutely nec-
essary & Damoclean sword in the form of taxes unknown in amount. If under
present conditions taxes cannet be definitely assessed within a period of 2 years,
then the obvious remedy is not to harass the taxpayers further, but to sim-
plify the law and improve administration,

UNDERSTATEMENT OF GROSS INCOMB

Understatement of gross income.—~Under the present law if a taxpayer files
a fraudulent return with intent to evade the tax, or fails to file a return the
statute of limitations is suspended and the tax may be assessed at any time,
The bill (section 276) retains this part of the law, but extends the provision
to a taxpayer who “omits from gross income an amount properly includible
therein which 19 in excess of 25 percent of the amount of gross income stated
in the return,” Such a provision appears to be unreasonable and impracticable,

Neither the Revenue Act nor administrative rulings have ever attempted to
set forth the exact rules for computing gross income. No fine distinctions have
been drawn as to whether deductions are to be made in computing gross income
or from gross income. If this provision is enacted into law, a complete new
line of regulations and decisions would have to be butlt up to distinguish, as
have never been done before, between deductions in computing gross income and
deductfo. .~ from gross income. The tax return should, as a matter of fairness
to the taxpayer, nlso be completely revised so as to indicate definitely the tech-
nical meaning of the term “gross income.” .

A taxpayer who has thus understated his gross income, even though such
understatement is due to an honest mistake of fact or law, is placed in the
same position and under the same penalty as one who has filed a fraudulent
return or failed to file any return at all. In view of the very complicated
nature of the income tax law provisions, the frequent changes in the revenue
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law and the uncertainty now surrounding the legal definition of gross income,
there is ample opportunity, even though the taxpayer has the best of intentions
for honest mistakes both as to law and fact.

This provision will be exceedingly unfair in many instances. For example,
taxpayers frequently, but in good faith, report items of income in the \.'ong
year. Again cases will arise where a velatively slight error in valuning inven-
tories will result in such an understatement of gross income as will give the
Goverment an unlimited period for collecting additional taxes.

‘Provisions which are necessary in order to collect taxes from persons who
have attempted to avoid them are to be commended, but the penalty should not
be inflicted upon the innocent who are entitled to demand certainty and finality
in the determination of their tax liabilities. Furthermore, any extension, of
tim for collection of adfditional taxes should be accomplished by a reciprocal
extension to the taxpayers for the recovery of overpayments.

EXCISES ON LUBRIOCATING OIL AND GASOLINE

The revenue bill, while not changing the rates now imposed on gasoline and
lubricating ofl, modifies very materially the method of collecting the tax.

The law contemplates that the tax shall be paid once and only once, Under
existing provisions the original manufacturer is responsible for the tax except
where he sells to another manufacturer for further processing of a taxable
article, in which case the second manufacturer files a certificate with the first
producer to that effect. The second manufacturer then receives the article
tax free and is responsible for and pays the tax, This plan recognizes the
practical operation of the petroleum industry and when reasonably well ad-
ministered assures collection of taxes on the total volume of.oil ond gasoline
sold or used for domestic consumption, excepting, of course, the amount pur-
chased by such tax-exempt agencies as the states and their local subdivisions.
The bill eliminates all tax-free sales by the original manufacturer and provides
for refunds or credits if the original payor can secure the necessary evidence
that the tax has been later paid elsewhere,

Due to conditions of the industry, however, the proposed method of estab-
ltshing a claim for a refund would in many instances be impossible. There is
a constant exchange of thousands of cars of petroleum products between pro-
ducers. Many refineries are equipped to make only one quality of oil or
gasoline: others a differeut kind or quality. Many refiners run only to certain
cuts of the crude oil with the crude residue sold to and further refined by
other refiners differently equipped. Some refineries operate upon crude oil;
others use only partly finished material. Many refineries have limited market-
ing outlets. Others have marketing facilities beyond their own refining capa-
city and consequently buy for resale, Exchange of products between com-
ponent parts of the refining industry is an inherent and necessary characteristic
of the industry. .

Another and more concrete example will still further illustrate the dificulty
of securing the refund or credit proposed by the amendment. A producer may
sell to another producer a car load of lubricating oil. According to usual prac-
tice the second producer may purchase similar car loads of oil from other
producers. In connection with each of these transactions, the original producer
under the proposed amendment will pay the tax. The aggregate amount of ofl
purchased then goes into a common tank of the second producer. Some of this
may be sold in the same form in which purchased. . Some may be further
refined, leaving a residue of nontaxable articles. Some may be sold by the
second producer to an exempt agency, such as a state or political subdivision,
or it may be sold to a dealer who in turn sells to such an exempt agency. It
would be physically impossible in the light of the actual practices in the
industry to prove that any particular part of ofl purchased from any given
original producer has gone into any given channel of consumption. If, as a
matter of administration, strict proof of the disposition of the oil was required
before allowing credit or refund, there would inevitably be a duplication of
taxation on oil which is exchanged between producers prior to sale to the
consuming pubiie,

This normal interchange of petroleum products between producers of oll or
gasoline also means that the product must be held in store a considerable
period before being resold or, in the case of further refining, before sale of the
finished product. If it should be required that the tax be paid on gasoline and
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oil at the time of the sale by the first producer, the investmment in jnventories
would be very materially increased. This increase would correspondingly
increase personal property tuxes and insurance costs because of the greater
insurable value of the produets stored. In addition thereto, the inclusion of the
tax would make it necessary to increase the credit extended, All these items
will run into many millions of dollars.

The very nature of gasoline makes it susceptible to losses due to shrinkage
becausc of temperature variations or because of losses incident to transporta-
tion, leakuge, refining, and other operations incident to the industry. Losses
due to those causes have been reliubly estimated to amount to at least 2 per-
cent and in a large nmmber of cases somewhat greater,

It is contempluted ti:at the tax should be puid once and only once, and only
on the volume of articles actually passing into consumption. The law conse-
quently should be so framed that, in line with conditions under which the in-
dustry must operute, the intent of the law can be realized in fact without undue
and perhaps impossible burdens placed either upon the industry or upon the
administrators of the law.

DEPRECIATION

The bill makes no material change in the provisions of existing law affecting
depreciation, The Ways and Means Committee, however, in its report on the
revenue bill discusses the administration of the depreciation section of the
law and a letter from the Secretary of the Treasury on the subject is incor-
porated in the report. Since the matter is thus in the legislative record, it
appears proper to comment on it here,

The earlier proposal to Incorporate in the law a provision for an arbitrary
reduction of 25 percent in depreciation allowances is abandoned und the deter-
mination of reasonable allowances is left to administrative action of the
Treasury. This, it is believed, is the proper manner for checking and con-
trolling depreciation allowances. It is urged, however, that there should be
no intention, expressed or implied, that the Treasury should be expected to do
anything else than grant the reasonable allowances to which the taxpayer is
fairly entitled under the law, .

The fact that depreciation deductions have, in the post-war years, gradually
been increasing, is, in itself, no indication of n tendency toward excessive allow-
ance. Naturally there would and should be increased depreciation to corre-
spond to the immense expenditures which in those years were made for new
and additional construction and equipment, generally on a high-cost scale. A
business to be sound and survive must recover its plant and equipment invest-
ment out of its earnings during the period of uscful life of the depreciable
property. Otherwise, the gradual exhaustion, wear and tear, and obsolescence
of such property will mean the ultimate impairment of its capital.

The appropriate allowances to be made in any particular case are not a
matter of fixed ruies or formulas, but rather of fair and reasonable judgment
under the facts and conditions of its capital.

The appropriate allowances to be made in any particular case are not a
matter of fixed rules or formulas, but rather of fair and reasonable judgment
under the facts and conditions applicable to such case.

There is no convincing evidence that excessive depreciation allowances have
been made, but if there are such instances, then appropriate correction and
adjustment should he made. There should, however, he no thought that those
who have heretofore been receiving only the reasonable allowances to which
they vlvere fairly entitled should now be subjected to drastic or unwarranted
reductions,

Furthermore, there should be no thought of placing upon taxpayers a burden
of presenting such extensive and detailed schedules and statement of facts as
would tend to discourage and prevent the taxpayer from clniming reasonable
allowances, Where the taxpayer keeps his full an(] appropriate records and
accounts open for etamination by the Bureau auditors, it should not be ex-
pected or required that such records need be duplicated in the Bureau’s flles.
Appropriate, allowances can better be judged on the ground where the records
are kept and the property is located than in any other way.

It is generally recognized that the restoration of a market for capital goods
fs fundamental for business recovery. This will not be encouraged if there is
any indlcation of an intention by the Government to deny to taxpayers the
reasonable allowances necessary to recover the tost of depreciable assets

during their useful life,
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C. B, Ames, chairman of board, The Texas Corporation, 135 Bast Forty-second
Street, New York. N.Y.

David R. Coker, president Coker’s Pedigreed Seed Co., Hartsvilles, 8.0.

W. C. Dickerman, president American Locomotive Co., 30 Church Street,
New York, N.Y.

Fred R. Fairchild, professor of political economy, Yale University, New
Hdven, Conn.

W. O, McFarlane, president Minneapolis-Moline Power Implement Co.,,
Minneapolis, Minn,

Roy €. Osgood, vice president First National Bank, Chicago, Iil. .

A. W. Robertson, chairman Westinghouse Electric & Manufacturing Co., Gulf
Building, Pittsburgh, Pa.

¥. H. Clausen, president, chairman the Van Brunt Manufacturing Co.,
Horlcon, Wis,

STATEMENT OF GEORGE M. MORRIS, REPRESENTING THE
AMERICAN BAR ASSOCIATION

The CuairmaN. Mr. Morris, how much time do you want?

Mr. Morris. I can say all that I have to say, Senators, in about
7 or 8 minutes, unless somebody wants to ask me some questions, in
which event it will take longer.

Senator ConnarLy., Mr. Chairman, is this the oil matter?

The Cuamman, No. Mr. Morris is representing the American
Bar Association.

Mr. Morris. We wish, Senator, to commend, in the first Elace, the
studies which the Joint Committee on Internal Revenue has made
with respect to conflicting State and Federal taxation, with respect
to the alteration of the valuation base in estate tax cases to take
care of the widely fluctuating price features of estate assets between
the time of death and the time for payment of tax. Those two
studies we regard as very valuable. We hope they will be continued.
We hope the committee, when it has an opportunity, will give close
attention to the studies l)y the joint committee.

We also commend to this committee a study by the joint com-
mittee of international double taxation. It is agparent from the
House bill, that there is a lot to be learned yet about international
taxation, and no one is better capable to do the work than Mr.
Parker and his staff. .

We wish also to commend to this committee, the following sections
of the House bill, namely, the change in the method of taxing gains
and losses, so far as that change in method ecliminates two very
troublesome questions that have caused a great deal of litigation.
The first question was the base which one may employ in stating
his net income for the purpose of deducting the 15 percent con-
tribution to charities. There has been a great deal o‘f) dispute as
to whether that included the gains and losses or not. A new set-up
in the House bill will eliminate that ﬁuestion and stop its further
agitation. The second set-up in the House bill which arises from
a change in the method of taxing capital gains and losses, is a
source of questions that arose as to whether the redemption of a
bond or the redemi)tlon of any obligation by the obligor, consti-
tuted an exchange for the man who was holding the obligation, or
whether it was ordinary income. Well, the change that the House
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has proposed in taxing capital gains and losses, will take care of
that much-agitated question, and to that extent is a distinct gain
for the community as well as the Government.

The third commendation we wish to put on the House bill for
the benefit of this committee is that provision in section 503 which
now provides, for the first time, clearly, that when the Commissioner
of Internal Revenue and a taxpayer enter into an agreement to sus-
pend the particular dispute in which they are engaged, to await the
decision of some court case or some case before the Board of Tax
Appeals, that by that agreement the running of the statute of
limitations against bringinF suit either by the commissioner or by
the taxpayer is automatically suspended. That clears up a question
which has caused & good deal of doubt in the minds both of the
commissioners and the taxpayers. We wish to propose to this
committee the following changes in the bill, as it passed the House.

In the first place, in the 1932 act, Congress made a retroactive
change in a section having to do with reorganizations. Prior to
the 1932 act, it was provided that when a reorganization took place,
‘unless at least 80 percent of the ownership of the existing organiza-
tion, the existing assets, entered into the new organization, that the
assets that were transferred to the new enterprise should have a
basis in accordance with their cost. By the 1932 act, it was dpro-
vided retroactively that the percentage of ownership should be
reduced from 80 percent to 50 percent. The effect of that measure
was to upset the calculations that people had been making since
December 31, 1917, as to the basis of assets paid in for the purpose
of calculating depreciation, cost, and so forth. We regard that
retroactive enactment as extremely unfortunate, and must protest
and ask that so far as the past is concerned that mistake be rectified
in this bill, so far as the future is concerned. From June 2, 1932,
on we have no concern with- it at all, because that is a substantive
matter affecting taxation, but the vice of the retroactive application
is that everybody who awas trying to obgy the law and trying to
follow what the statute said suddenly finds himself, after a period
of 12 or 13 years, thrown entirely out of the way, on a statute
obviously existin before. We think that should be ¢ anged.

Senator Reep. What is this—taxation of earnings prior to 1913?

Mr. Moreis. No, Senator, it is the change that the 1932 Act made
with respect to the basis for assets which are paid into a new enter-
prise. Prior to 1982, if 80 percent of the ownership of the new enter-

rise was the same as the ownership which held the assets, then the

asis for the assets for d%?reciation, for subsequent sale, and so
forth, remained the same. Now, the 1982 act dropped the 80-percent
figure down to 50 percent, and it thereby was retroactive, clear back
to December 81, 1917, and it is the retroactive feature from which we
complain, because it has upset everyone who tried their best to follow
the laws that then existed. )

Our second point which we wish to present to the committee is
this: As if, stands now, when a man is discharged from bankruptcy,
he is not discharged from the debt which he owes the United States
for taxes, and we believe that the Government should have a com-
plete prior lien for all taxes claimed by it, so far as the bankrupt
estate exists. ‘

46082845
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Senator ConNaLvry. Before you get to that point, what is there
about this reorganization? What change does the bill make in that
old system that you are talking about?

Mr. Norris. The 1932 bill? i

Senator ConnarLy. I am talking about this bill, L.

Mr. Morris. This bill makes no change, Senator, and we think it
should. We think that this bill should provide that that provision
in the 1982 act should not be extended retroactively.

Senator ConnaLLy. I see. All right, Thank you.

Mr. Morris. With respect to the bankruptey situation. At the

resent time, when a man is discharged from a bankruptcy proceed-
ing, the debts that he owes the. United States for taxes hold over
his head. We think that if the spirit of the bankruptcy laws is to
be followed, particularly in the present time, which gives emphasis
to the sitnation, that a man who is discharged, in the absence of
~ fraud or improper conduct upon his part, from his debts, should

also be discharged from his debt for federal taxes. We have so
recommended and I am glad to say that we have the approva’ »f our
own committee—and when I say “ our own ”, I mean the American
Bar Association’s Committee on Bankruptcy. They feel the same
way that we do. So long as the spirit of the bankruptcy laws is
the rebabilitution of the debtor, he should be rehabilitated against
his obligations to the Federnl Government for taxes as well as he
should for any other obligations, ‘

The third point we wish to make is this: As the matter now
stands, when a man is a transferee of a taxpayer, he may be pursued
for the taxpayer’s tax. The way the thing practically works out
very frequently is this: The Commissioner of Internal Revenue selects
the man who 1s most likely to be able to pay the tax of the taxpayer
whose assets he now holds. The Commissioner of Internal Revenue
then proceeds against that one personally.. The ordinary situation,
of course, is this: A cor;l)m'ation distributes its assets, It distributes
its assets among its stockholders. There may be one, ten, fifteen, or
twenty. It isthen discovered the corporation has not paid the correct
tax, The Commissioner of Internal Revenue goes against one of these
transferees. Now this individual-may receive what is known as the
60-day letter and be brought before the Board of Tax Appeals, if
he wishes to take his appeal. Unufortunately, however, there is no
process by which that individusl may bring the other transferees

fore the Board of Tax Appeals. The individual who is brought
in is liable to the extent of the entire distribution to him for any
tax which the original taxpayer owes. :

Senator Reep. Isn’t he subrogated if he makes the payment?

Mr. Morris. He is, Senator, afterwards.

Senator Reep. He can sue in a common law court?

Mr. Morris. Yes, sir; in an equity court. Now, this is the diffi-
culty in the first place, when that man goes into the equity court
to compel contribution from the other transferees, he is met with a
necessity upon his part to prove the correctness of the tax against
the original taxpayer. Now, when the Commissioner of Internal
Revenue comes before the Board of Tax Appeals, prima facie, his
finding as to the tax of the original taxpayer is correct. The trans-
feree must upset it. Now, when the transferee who is actually held
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by the Board of Tax Appeals, has to go into an equity court, he has
e different burden than the Commissioner has, because he has no
prima facie presumption in his favor. It is necessary for him to
prove that all the tax that the Commission laid out was the correct
tax against the original taxpayer. Very frequently, he has mno
means in his possession of showing that.

Senator Reep, Isn’t there a presumption of correctness in a tax
which was assessed and enforced by a Board of Tax Appeals?

Mr. Morrzs. No, sir;'not in the court. He starts ab initio. He
starts from the beginning, and he has to prove the tax claimed
against the original transferor, the original taxpayer, was correct, .

Senator Couzens. Have you drafted the kind of an amendment
you would like to have in the bill on that? .

Mr., Morris. Yes, we have, and we have no pride in it. This is
a very difficult question. We have talked it over with the men
on the joint committee and the legislative draftsmen. I think
everybody has sympathﬁ, to a large extent, with what we are try-
ing to do, but we all have difficulty in doing it eﬁ‘ectivel{, and
cleanly and in such a way as not to confuse an already complicated
situation; but the point is, that I am trying to make here, this is
an important matter. This should be pursued until it is success-
fully solved. We can put up something to shoot at.

Sﬁelna;tor Couzrns, ' Will that be included in the brief you are going
to file

Mr. Morris. Yes, sir; and we have something here to shoot at.
AsI sair we are not proud of it. It can be imﬁroved undoubtedly.
Tt should be improved, and this thing should be straightened out,
because it is a continual situation that one man is being called in
and being held, and he has to pay the tax on the transferar, and
then he has to scatter all over the United States to get the people
who ought to pay at the same ‘time; whereas, if he were permitted
by a motion before the Board of Tax Appeals to bring in all these
other people that he knows about, similar transferees, then in one
procedure you could settle the question, and anybody who was
obligated to pay, and the extent of their obligation.

Senator Reep, You do not know of any case where the Commis-
sioner has followed Froperty into the hands of the transferee, who
gave full value for the transfer, do you?

Mr. Morrrs, Oh, no; you cannot do that, of course, because that
would be a straight sale from the transferor.

Senator Reep, Yes,

Mr. Morris. When the transferee pays for what he gets, then he
cannot be followed any more than he could in any other conveyance.

Senator Reep, Not until a lien is filed ?

Mr. Morris. But he could not even be followed then, if he paid
for what he got.
h‘Senator Reep. Oh, yes, he could, if there was a lien filed against

im.

Mr. Morris. Well, if the transferor received: a consideration, I
mean if the taxpayer received adequate consideration, and it were
not a fraudulent transaction, the transferee, I should think, would
be }foml?leﬁly clear. It is only when he does not pay in as much
as he should. Y
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Senator Reep. Just like the lien of a judgment, that would apply
to anybody.

Mr. Morris. I bow to your superior knowled%e on that, Senator;
but I do not think it gets right into this problem. I know of no
case where it has been attempted, at any rate, which was your
orgﬁinal question,

he next point we wish to call attention to, is this: When a case
is brought before the Board of Tax A{)peals, the Commissioner of
Internal Revenue quite properly, we all agree, is able, at any time,
at a hearing or at a rehearing, to increase the amount of deficiency
which he claims against the taxpayer. There is no limitation that
will stop him. Now that is the-way it should be. So long as that
matter 1s open before the Board of Tax Ap({)euls, the Commissioner
ought to be able to assert a deficiency and collect the amount of
the tax that is owed. On the other hand, the taxpayer, in the
- event that he has paid too much, as it turns out, is not able to get
his money back unless he has filed his petition before the Board,
or a refund claim, prior to the running of the statute of limitations.

So then, we have this situation: The Commissioner, by reason
of the taxpayer’s appearing before the Board of Tax Aspeals, is
absolved from any statute of limitations so far as the
for the years is concerned ; but the poor taxpayer if it turns out as a
matter of fact that he has paid too much money, if he has not filed
a claim within the statute of limitations, he cannot get his money
back. Now all we feel about that thing, is that the relationship
should be reciprocal; if the matter goes before the tribunal to settle
the dispute, and one party thereto may get what he is entitled
to get, we think the other Wrty should get 1t too; and it is a matter
of st&'aight reciprocity. We think that situation should be cor-
rected. -

The next point is this: There has been a correction in the time
for filing petitions before the Board of Tax Appeals. Frequently
this situation arises: Some chap who is not & resident of Washing-
ton and does not know the holidays that are observed in the District
of Columbia, sends in his petition on the assumg,ion he is going
to be within the limitation period. ' Prior to the House bill, it was
60 days. Now it is 90 days; but on principle it makes no difference
what the time period is. §upposing we have a holiday here on a
Monday, that that same man out in Nebraska, for instance, does
not have in his State at all, he calculates that his &)etition is going
to get here on the Monday morning mail. The Board of Tax Appeals
is closed. The petition is not filed until Tuesday, and that fellow
is out of court. Now, we have taken care of the situation, the
existing statute takes care of the situation bv saying that if the last
day is a Sunday, then the next day coui .. \%e will propose an
amendment whic simﬁly says, that if the last day is a holida
or a half holiday in the District of Columbia, the next day will
be an adequate filing. Now, that is the way it is done in most
States, and it should be done in the Federal statutes, which is a
very simple thing and which ought to be taken care of, because
every now and then some poor devil is left out on the end of a .
gnib bf.cause he does not w the holidays in the District of

olumbia.

eficiency |
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Senator BarkLey. Well, there are a lot of people in the District
of Columbia who cannot keep up with them,

Mr. Morrs. All right, Senator, I am sure the Senators are keep-
ing up with them anyway.

enator BARKLEY, By workin%.

Senator Kina. We have no holidays.

The Cramman. All right.

Mr. Morris. Our next point is this: At the present time there is a
confusion in the existing statute as to the circuit court to which
appeals are taken from the Board of Tax A%peals. In at least nine
cases, appeals have been improperly taken because of the existing
confusion in the statutes. In at least 100 cases or more, now, it
has been necessary to appeal to 2 circuit courts at the same time,
in order to be protected against a misconstruction, or against the
construction of the court to which your first appeal, against your
construction of the statute. That situation should be remedied.
It applies both to the taxpayer and to the Commissioner. Sometimes
the Commissioner has made the mistake of appealing to the wrong
court. Sometimes the taxpayer has.

St;nator Kina. You have offered a clarifying amendment, have
you
Mr. Morris. We have proposed one, Senator, of which, again I
say, we are not particularly J)roud, but it is something to shoot at.
The situation should be remedied. Maybe we did it wrong here. It
might be better’to go back and correct the original statement. I
am not so sure about it, but.it is an important matter and should
be fixed up. It is a reciprocal matter, as I have said before. We
have called attention in the brief we have filed to the necessity of
a change. We have proposed in this set-up here that wherever any-
body wants to raise the question of the March 1, 1913, value, he
may go before the Commissioner voluntarily, even though there is
no dispute, and have persons appointed to assign March 1, 1013,
value. Rather obviously, that is an inept provision, but this com-
mittee and the Cong;'ess sooner or later is going to have to do
something about the March 1, 1918, value.

Senator Reep. As far as capital gains are concerned, that would
be corrected if this new method of treating capital gains were car-
ried on by the addition of two or more brackets so 20 percent of the
gain was to be considered if the asset had been held for 10 years
or more, and zero if it had been held for 15 years or moref

Mr. Morris. Yes, sir; I think it would.

Senator Rrep. That would get us away from March 1, 1913,
altogether?

r. Morris. On capital gains.

Senator Reep. On capital gains, -

Mr. Morris. Which is the most important.

Senator Reep, A$ far as depletion and depreciation go, that has
already been ascertained ¢ ’

Mr. Morris. That is very well worked out; yes, sir.

Senator Reep. So you could pretty nearly eradicate 1913 if we
would carry that logically to its conclusion?

Mr. Morris. I think that is an excellent idea.

Senator Reep. The House Ways and Means Committee has gone
the first step, you see, by putting in four brackets.
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Mr, Moreis. Oh, I think that would be a grand way out of an
extremely difficult problem, if we could work out something which
would simply obviate the necessity of using it at all, because every-
body is dying or is dead that knew anything about it, and so as a

ractical thing it is going to be a ;})lroposition of who has got the
iggest liar as to the value that he has got, that he knows nothing
about, That is what it amounts to.

The CuarmdaN, What other su%gestions have you?

Mr. Morris. We have two others; Senator. I have concluded
with our original provisions, We wish to say two things about
the bill that passed the House.

The first is this, Section 276-a provides for the removal of the
statute of limitations in the case of a man who has reported his
gross income 25 percent less than the Comissioner thinks it should

e. We think that that is a very unfortunate suggestion.

Senator Rerp. Where is that?

Mr, Morgris. Section 276-a. The situation there is this. Nearly
all mistakes as to the income for a given year, when the taxpayer
is honest, arise from a mistake on his part either of fact or law,
as to which year a given item of income should be placed. The
books are full, for instance, of this type of case. Somebody de-
clares a dividend, a corporation or some man says “I am going to

ay you the money I owe you.” That comes along at the end of
ecember. When 1s it income? Is it income on that day in Decem-
ber, or, is it income in January when the man gets it?

I say, it is a common matter of dispute. It will vary back and
forth with the fact or the circumstance, which is a very infinitesimal
matter in the whole scale, but turiis the balance. Some fellow comes
along and reports his income for 1923, thinking that he got it in
1928. The Commissioner comes along and says, “ No; you did not get
it until 1924, therefore the statute of limitations is removed, and we
will tax you for 1924.” No allowance at all for the fact that he did
report it in 1923. Over a period of years—and I think everybody
will testify that this is correct—the honest taxpayer necessaril
reports his gross income. He may miss it by 2 or 3 years, as to which
year it goes into, through litigation, for instance. One time the
court says that payment reall 'Lelonged back in 1923, and the next
court will say In this situation, “This payment beiongs in 1927
when Jou got the money.” If you are honest, those things are
washed out in the long run. If you are dishonest, we have no de-
fense at all in the matter. :

The CrairMaN. The committee will consider your suggestions.

Mr. Morris. There is one other point which I want to make, and

~ that is this. About section 102. That is the “ incorporated pocket-
book ”* section. We feel and we say this not as lawyers because this
is going to make money for lawyers, but we feel that this is an
attempt to do legislatively what is essentially an administrative
groblem. Section 102 has built an iron ring. 1t drops the iron ring
own into a group of taxpayers. It is an open invitation to every-
one who actually is operating an incorporated pocketbook to lift his
foot out of the ring, and the minute he has his foot out of the ring,
he is clear.
The section provides, for instance, that the holding should be 50
» percent, by not more than 5 people in 1 family. In the last half
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ear. The invitation to a man who wants to beat that racket is to

ring in a sixth person and sell him a little bit of stock on the 29th
of June, or, instead of having 50 percent, cut it down to 49 percent.
You can sell a share of stock. So much for the invitation to the
fellow who wants to beat this thing. The other problem on this
thing is this—

Senator Couzens (interrupting). If they do that, does not the
control pass out of the original owners?

Mr. Morris. For the last half year, yes; but there are other situa-
tions where the man could buy the share of stock at a small figure
and would be willing to go along with the original owners. :

The other situation, and this is the most unfortunate—seems to
be that administratively that is inept, because it is so easy to evade—
the other aspect of it is this: there are, I think in the knowledge of all
of the members of the committee, a number of situations where
holding companies exist for a perfectly legitimate purpose. It has
nothing to do with this “ incorporated pocketbook.” For instance,
something such as this—that they control a manufacturing concern
on the one hand and a selling concern, say, marketing the product
of the United States; and on the other hand there may be another
selling concern marketing it in Canada, or some such situation as
that. For pure business economy, for good business reasons, they
have various operating organizations which may be controlled by
some organization which simply stands there holding the proceeds.
If those people are unfairly accumulating surplus, if they are not
trying to discharge some bond obligation with a sinking fund, then
they should be penalized under this section 103, which is an appro-
priate section, but that is an administrative problem, and in order to
be handled in an administrative way, so that the real intent and the
real purpose to evade or to avoid the tax is discernible before you
let this thing down, and as it is in section 102 you automatically drop
this ring right down on a_number of people who are not operating
an “incorporated pocketbook” at all, but who are operating busi-
nesses. They simply happen to fall within the definition of section
102, that which it sets out, or they would fall within any definition.
It is not section 102—the definition—that we complain about. It is
that method of approach.

Senator, I have a letter that I would like to submit to the legisla-
tive draftsmen, if I may.

The CaatrmaN, Thank you, very much. And your brief is filed.

Senator Rerp. Just a minute. I want to ask a question or two
about that. After all, this witness knows so much about the income-
tax law that I think what he is telling us is profitable. Tt occurs to
me that section 102 is pretty easy to beat ?

Mr. Mornis. Yes, sir.

Senator Rerp. In the first place, the holding company does not
need to take from”its subsidiaries any more than just enough to
pay its dividends. :

Mr. Mortis. Yes, sir.

Senator Reep. Unless it has debts to meet, and then it is in trouble.
In thé next place, it has been said—I am still a little doubtful about
it—that the whole section would be defeated by the filing of a con-
solidated return. What do you think about that?
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Mr. Morris. That would entirely depend, of course, upon your
factual set-up in your consolidated affiliated situation. In other
words, there are situations undoubtedly where the effect of section
102 could be defeated, and in others it could not be. That would
turn upon the facts and not the law.
Senator Reep. In an incorporated pocketbook idea, where a man
is not one of many stockholders, he puts all of his holdings in his
own d)rivate company—the Wiggins type of company—there he could
not file consolidated returns of his company with the Chase Bank.
Mr, Morris. No; not at all. That type of corporation would be
definitely out. He would be in the classification, On the other hand,
you pick that fellow up so rapidly under section 103 or under the
type of provision which is section 103, If I may take just another
moment. I have had a number of the old section 104 cases.
Senator Reep, Section 220. :
. Mr, Morris. Yes. And old section 104, Those are the accumula-

tion of improper surplus. Those sections have been a marvelous
foliceman because the minute & man is called in by the Bureau of

nternal ﬁevenue, the Commissioner says, “ We sus¥ect you of ac-
cumulating surplus for the purpose of avoiding a fair tax.” The
man has to come in and say, “ Here is my story.” The man sitting
on the Commissioner’s side says, “ That story does not'sound goo
to me.” This fellow says, “ My goodness, I want to know what is
the right thing to do about this.,” “All right, if you .want to do
what is right, you go ahead and distribute that accumulated surplus
and pay the dividend tax on it the way anybody else does.” That is
a splendid policeman, and it does a much better job in a policing job
than it does in a prosecuting job. -

Senator Couzens. Do you know any taxes that ever were paid
under section 104? -

Mr. Moruis, Yes; I do. Myself. That is, my clients did.

Senator Couzens. Under section 104?

Mr. Morris. Yes, :

Senator Rerp, What would you do if you were attempting to
reach the objective contemplated under section 102%

Mr. Mornris. I would drop section 102 and use section 103. There
may be one or two features in section 102 that may be worth incor-
porating in section 108, but as I look at it, I do not think that is a
wise thing to do. I think what should be done is the bolstering of
the adninistrative arm through section 103, If section 103 does not
§1ve you enough authority to administer this thing properly, then

would bolster section 103, but the moment you go beyond that,
the legislative end of this thing on section 102, you are headed for
trouble through the innocent protestant, and you are setting up a -
direct authority for the fellow who wants to step around this thmg
and evade it. He says, “ There is the ring I want to get out of,”
ﬁgxd the moment his foot is out, even the administrator cannot cate

m. )

Senator Kina, Don’t you think it would be good to levy a very
11eav 4 ta? on undistributed profits, if it is for the purpose of evading

axation .
. Iger Mornis. I think the 25 percent is very close to what it ought
o be.
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Senator HastiNes. What would you think of changing the pre-
sumption and setting up that under a certain state of facts, he will
be presumed to have done a certain thing; in other words, change
the burden of proof on the taxpayer instead of on the administration
as it is now.

Mr. Morris. As a practical matter, Senator Hastings, that is the
way they handle it now. You see, as soon as the Commissioner as-
serts a deficiency against the taxpayer, the Commissioner is held
to be prima facie correct, and it is up to the taxpayer to prove that
the Commissioner is not correct. Generally, unless we provide in
the statute, as we do in fraud cases, where it is an allegation of .
fraud, that the burden shall be on the Commissioner, automatically
in all of the other cases the burden falls upon the taxpayer, so for
practical purposes, that is exactly the way it works. The Commis-
sioner calls you in and says, “ Here, I think you are unfairly ac-
cumulating a surplus. Show me” You have to show him. If
you do not show him, you meet the tax.

Senator Couzens. May I ask this one question? A case came to
my attention yesterday where a mill owner was saving up—he might
be considered as one of these personal holding companies—and he
said he was conserving his dividends for the purpose of rebuilding
his mill and therefore did not distribute. In what position is the
Commissioner of Internal Revenue to determine a case of that sort?

Mr. Morris. The Commissioner of Internal Revenue is usually in
a very strong position, because it then devolves on the man who
makes that protest to show that as a matter of fact he really has
the plans, that the plans aré sensible plans, that it is quite within
the scope of the prospective future as he and his associates in his
business see it to need the money for that purpose.

Senator CouzeNs, Then in your judgment, that personal holding
company should be permitted to conserve its dividends for the pur-
pose of reconstructing or rebuilding the plant. .

Mr. Morris. Not at all. - Only if the man could show affirmatively
that that was a logical, reasonable prospect, and that they definitely
had that prospect in mind, and had not invented it for the purpose of
avoiding the tax under section 103,

Senator Couzens. Then you would give the Cominissioner author-
ity to waive the tax?

Mr. Morris. Well, I would not give him authority to waive the
tax. I would give him authority to assert it if he thought there
were grounds upon which he could collect.

Senator CoNNaLLy. Isn’t that inaccurate? You would find him
not liable for the tax unless he was doing it for the purpose of
evading it.

Mr. Morris, If he was holdil:f it for avoiding it, he would have to
pay. and I would see that he did.

Senator ConnNaLLy. If you found that he was holding it not for
the {:urpose of evading the tax, but for rebuilding his plant, he would
not be liable. -

Mr. Morris. That is right. '

Senator Couzens, If he set up adequate reserves, why should that
not be sufficient for rebuilding without having to hold dividends?

Mr. Morris. Now you are raising an entirely different question.
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Senator Couzens. It resolves itself into the same question, as to
whether or not a taxpayer can withhold paying dividends for the
allbefed purpose of building a plant or a building.

. Morris, Yes, sir; I would say that if this man had a sufficient
depreciation fund for the purpose of replacing his buildings, then
he could not demonstrate to me as the commissioner that he was
saving the money to build, but was obviously holding up the surplus
to evade the tax,

Senator Kineg. Why could not the owner of a home, instead of
reporting his earnings in his profession as a doctor, a lawyer, etc.,
why could he not say, “I am withholding reperting those because 1
expect to build myself a better home next year or in two years, and
I have employed an architect.” Do you think that is right?

Mvr. Morris. But an individual does not declare dividends.

Senator King. But he is subtracting it from his income.

Mr. Morris. No; he cannot under the law,

Senator Kine. Wlny should he not be permitted to subtract it from
the income tax upon the theory that those were accumulations which
he intended to use for the building of a new home?

Mr. Morris. In the first place, you are talking about a situation
where the man is not putting his money into wealth-creating or
income-creating enterprise. The situation presented hére was that
this factory owner is about to create an income-producing enterprise.
If it is legitimate and honest, and that is what the money is being
used for, and he can establish against the burden which lies against
him, as I pointed out to Senator Hastings, certainly he is not keep-
ing it to avoid the dividend tax. If he is keeping it to avoid the
dividend tax, he ought to be held.-

Senator Couzens. I can see the point which Senator King is mak-
ing. That is, that an individual who is saving up to build a home,
that it is just as reasonable that he be exempted from taxation on
that special rule as that a corporation is exempted on savings for
the same purpose. :

Senator King. After allowing for depreciation, obsolescence, ete.
3 Mr. Morris. A man’s home creates no income. A man’s factory
oes. A

The CramMaN. Thank you very much.

(The brief of the American Bar Association is as follows:)

REGOMMENDATIONS OF THR AMERICAN AR ASSOCIATION. IPRESENTED BY ITS
CoMMITTEE ON FEDERAL TAXATION TO THE SEVENTY-THIRD (CONGRESS, SECOND
SESSION

Wasuixaron, D.C,,
December 21, 1933,

To the Chawirman and Members of the Ways and Means Commitice of the -

United States House of Represcntatives,

To the Chairman and AMcembers of the Finance Committee of the United

Statcs Senate,

GENTLEMEN ! We are privileged to present herein recommendations of the
American Bar Association with respect to the internal-revenue legislation,
contemplated at the second session of the Seventy-Thivd Congress beginning
in January 1934, and with respect to allied subjects. The recommendations
were adopted by the American Bar Association at its ifty-sixth annual meet-
ing at Grand Rapids, Mich.,, on August 30, 31, and September 1, 1933,
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For a better understanding of the purposes of the resolutions adopted by
our association we have reprinted therewith the recommendations of the com-
mittee which proposed the original resolutions. :

Respectfully,
THE COMMITTEE ON FEDERAL TAXATION OF
THE AMERICAN BAR ASSOCIATION,
Lovuis A, LrouER, Wisconsin,
RoBERT N. MivLER, District of Columbia,
GporRGE M, Morkis, Chairman, District of
Columbia,
ReNrY W. Torr, Colorado,
GEORGE B. YouNne, Vermont,
HArry C. WEEKS, Texas,
MaBeL WALKER WILLEBRANDT, (ulifornia,

RECOMMENDATIONS

1. CONFLICTING AND DOUBLE TAXATION

A, Tax conflicts between Federal, State, und local governments~The costs
of operation of the Federal, State, and local governments total approximately
$18,000,000,000 a year, This cost is being increased., At the same time, the
yield from existing taxes has decrensed, Consequently the Federal Government
and the States have added new taxes, many of which overlap, Income and
fnheritance taxes are levied both by the Federal Government and by most
of the States. In the field of sales taxes, serious confliets alvendy exist as
to tobacco, heer, clectrical energy, and gasoline, Facing the taxpayer is the
prospect of much more serious conflicts created by the enuctiwent of general
sales taxes,

Governmental efliclency, and equity to the citizen, a substantial proportion
of whose income is now consumed by taxes, requive a vigorous attempt to hay-
monize the nntional tax system and 48 State taxing systems, :

No adequate governmentil machinery exists to accomplish this intriente
and difficult task., Several significant efforts, however, are now being made,
The Ways and Means Committee of the United States IIouse of Representa-
tives and the Finance Committee of the United States Senate have organized
subcommittees on coniflicting tnxation which are surveying the situation from
the standpoint of the Federal Government; the Interstate Assembly, organized
by the Americun Legislators’ Association, and composed of delegntes sent by
hoth the legislatures and the executives of the various states, has established
the Interstate Committee on Conflicting Taxation, which is surveying the
problem of double and conflicting taxation from the standpoint of the states.
The Chamber of Commerce of the United States and the National Tax Asso-
ciation also are taking active parts in the solution of the problem.

Your committee helicves that the American Bar Association can serve best
in connection with the problem by endorsing the undertakings already under
way, cooperating with the organizations above mentioned and recognizing
them as capable of definite and much necded publie service,

Your committee, therefore, recommends the following resolution :

Be it resolved, That the Ameriean Bar Association commoends the undertak-
ings of the subcommittee on conflicting taxation of the House of Representa-
tives nnd Scnate, the Interstate Committee on Conflicting Taxation of the
Interstate Assembly, the United States Chamber of Commerce and the Na-
tional Tax Association, to harmonize the taxing systems of the federal gov-
ernment and of the 48 stutes; that the Americun Bar Associntion recognizes
these undertakings as much needed and endorses the objectives of the studies
now in course.

B. International double temation.—The problem of domestic conflicts in
taxation has its even more complex counterpart, quite apart from the question
of tariffs, in_the international sphere, While various governments through
domestie legisintion or through treanties have redured, in a measure, interna-
tional tax conflicts, these adjustments have been rather sporadic and lacking
in uniformity. Your committee has been gratified to observe that definite

roposals are now being drafted by representatives of various nations and

esigned for approval by many governments to velleve from undesirable
effects of international double taxation and to develop tax uniformity. Such
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organizations as the International Chamber of Commerce and the League of
Nations are giving active attention to problems of internutional double taxa-
tion. The undertukings of these organizutions, as well as others, deserve,
your committee believes, the full endorsement of the American Bar Assocla-
tion. Your committtee also believes that the American Bar Association ean be
of valuable assistance in passing on the merits of either general principles or of
particular proposais as they may be formulated. The American Bar Associa-
tion should also, your committee believes, urge the American and other gov-
ernments to approach the problem of double taxation in a broad-minded,
sympathetic manner and to make concessions if such are necessary, in order
that the problem of double taxution may be golved and world trade stimulated
t.- the removal of the present heavy burden. '

Your committee, therefore, recommends the following resolution:

Be it resolved, That the American Bar Association recognizes the problem of
international double and conflicting taxation as one of extreme importance both
to international traders and to the different governments; that the association
endorses the efforts of the International Chamber of Commerce, the League of
Nations, and other organizations in thefr efforts to solve this problem; that it
offers its assistance in passing on the merits of either general principles or of
particular proposals as they may be fortmulated and that it urges the United
States and other governments to give the problem their speedy and favorable
attention, to approach it in a broadminded, sympathetic manner and to make
concessions, if such are necessary, in order that it may be solved,

2, KSTATE TAX RELIEF

In its report to the fifty-fourth annual meeting of the assoctation, the com-
mittee on Federal taxation reported its recommendation to Treasury officials
that the rules with respect to the valuation of securities and other property in
the case of decedents’ estates be liberalized to take into consideration abnormal
rises and falls in market value. Efforts of administrative officers in this diree-
tion have proved to be too circumscribed to afford adequate velief in the case
of the estates of decedents dying during the high prices of recent years, Recog-
nizing this situation, the staff of the Congressional Joint Committee on Internal
Revenue Taxation, in the course of an éxhaustive report on “ Federal and State
Death Taxes” (U.S. Government Printing Office, 1933) has dealt with the situ-
ation in a style affording a basis for an intelligent advance in legislation of this
character. While the subject matter leads to the substantive aspect of taxes
rather than the practice and procedural topies with which this committee has
concerned itself, it is believed that the studies are commendable and further
inquiry by the Congress is warranted. Your committee proposes, therefore,
the following resolution: :

Be it resolved, That the American Bar Association, recognizing that the
valuation base for determining the Federal estate tax has proved too inelastic
for a just reflection of values in an era of rapidly changing price levels, endorses
the studies published by the staff of the Congressional. Jolnt Committee on
Internal Revenue Taxation and commends to the Congress and to the Treasury
Department the development of a system of estate taxation better caleulated to
reflect the price fluctuations in the value of assets in the estates of decedents
both at the time of death and at the time the tax is paid.

3. BASIS OF DEDUCTIONS FOR CONTRIBUTIONS TO OHARITABLE AND OTHER
ORGANIZATIONS,

Considerable confusion has arisen under the present tax laws as to whether
capital gains and capital losses are to be included in making the computation
of that “net income” which serves as the basis for the 15 percent limitation
on deductions for contributions to charitable and other organizations. The
United States Board of Tax Appeals has held that capital losses are to be
excluded in making the computation. Bikins, 24 BT.A, 572. The Board first
held that capital gains were to be included. Harbison, 27 B.T.A. 806. Later
it reversed its previous position. Straus, 27 B.T.A.—, no, 100. Your committee
believes that rather than to compel taxpayers to make controversial returns
and to incur the expenses of the litigation necessary to clarify the law, it is
preferable to secure affirmative legislative action clarifying the law,

Yo%r ct');mmittee, therefore, recommends the following resolution and

» amendment:
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Te it resolved, That the American Bar Association recommends to the Con-
gress that section 23 (n) of the Revenue Act of 1932 be amended deflnitely to
make clear whether capital net gains and capital net losses are to be included
or excluded in computing net income for the purpose of determining the amount
of contributions that are deductible in the calculation of taxable income and
that the association’s committee on Federal Taxation is Qirected to urge the
following proposed amendment and, failing the acceptance of the proposal as
drafted, its equivalent in purpose, upon the proper committees of the Congress:

Proposed amendment :

“That section 28 (n) of the Revenue Act of 1932 be amended by inserting
after the phrase ¢ 15 per centum of the taxpayer's net income’ the parenthetical
clause ‘(including in the computation thereof the amount of capital net gain
or capital net loss),’ and by adding at the end thereof, * Similarly in the compu-
tatton of net income as used in section 23 (n) of the Revenue Act of 1928 and
in section 214 (a) of the Revenue Acts of 1926, 1924, and 1921 there shall be
included the amounts of capital net gains or of capital net loss,’ so that the
pbrase, as amended, will read as follows:

‘(n) Oharitable and other contributions—In the case of an individual, con-
tributions gr gifts n:t‘:de withi:} the taxt}'ble year t:) or for tlle use of :*

to an amount which in all the above cases combined does not exceed 18 per
centum of the taxpayer's net income (including in the computation thereof the
amount of capital net gain or capital net losx) as computed without the benefit
of this subsection, Such contributions or gifts shall be allowabhle as deductions
only if verified under rules and regulations prescribed by the Commissioner, with
the approval of the Secretary. (For unlimited deduction if contributions and
gifts exceed 90 per centum of the net income, see section 120.) Stmilarly in
the computation of net income as uscd in section 23 (n) of the Revenue Act
of 1928 and in sections 214 (a) of the Revenuc Acts of 1926, 192}, and 1921
there shall be included the amounts of capital net gain or of capital net 10ss.”

4, RELAXATION OF LIMITATION ON DEDUCTIONS FOR CONTRIBUITONS TO OHARITABIE
ORGANIZATIONS

The failure of charitable organizations sufficiently to meet the demands
made upon them as a result of the present emergency is resulting in the ne-
cessity of greatly increased public ald, It appears advisable that every facility
for enabling charities to fulfill their.function without drain upon governmental
funds be granted to them. The flow of necessary confributions to charitable
organizations, instead of being materially encouraged, has been and will con-
tinue to be considerably retarded because of the limitation placed by the Con-
gress on the amount of deduction in the calculation of taxable income allowed
for contributions to such organizations. This committee believes that the
existing limitation will, while reducing in a measure governmentsl income,
effect a total saving by reducing the requirement of governmental public as-
sistance, Your committee believes, however, that only contributions to those
charities dispensing the necessities of life should be beneflited.

Your committee, therefore, recommends the following resolution and pro-
posed amendment ¢

Be it resolved, That the American Bar Association recommends to the Con-
gress that deductions for contributions to those charitable organizations dis-
pensing the necessities of life to needy individuals should be allowed to the
extent of 100 percent of the net income of the denor and that the Association’s
Committee on Federal Taxation is directed to urge the following proposed
amendment and, failing the acceptance of the proposal as drafted, its equiva-
lent in purpose, upon the proper committees of the Congress:

Proposed amendment :

“That section 28 (n)-be amended to read as follows:

“¢ Qharitable and Other Qontridutions—In the case of an individual, contri-
butions or gifts made within the taxable year to or for, the use of:

* L * * » L *

“<(2) a corporation, trust, or community chest, fund, or foundation organized
and operated exclusively for religious, charitable, scientiflc, literary, or edu-
cational purposes, or for the prevention of cruelty to children or animals, no
part of .the net earnings of which inures to the benefit of any private share-
holder or individual;

. . . . . . .
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to an amount which in all the above cases combined does not exceed 15 per-
centum of the taxpayer’s net income as computed without the benefit of this
subsection. The amount of contributions or gifis made to institutions speci-
fled in this subscction organized and operated primarily for the relief of the
poor and the indigent shall be deduotible without limitation and the amount of
such deduction shall not be inolnded in calculating the 15 per centum limitation
hereinabove imposed.’ " '

8. CAPITAL GAINS AND J.OSSES

Section 101 (¢) of the 1932 act defines capital gains and losses as the gains
or losses resulting from the “ sale or exchange® of capital assets. The United
States Board of Tax Appeals has determined in Henry P. Werner, 15 B.T.A.
482, that included within the terms.of “sale or exchange"” was the redemp-
tion by the obligor, at or before maturity, of a capital asset. Later, the Board
held in Watson, 27 B.T.A. 463, that such redemption was not a “sale or ex-
change.” Your commnittee believes that the Congress did not intend to remove
from the benefits of the capitnl gains and loss provisions gains or losses from
the redemption of capital assets, especially when such gains or losses, if the
assets had been sold by the holder immediately before redemption, would be
considered capital gains or losses.!

Your committee recommmends, therefore, the following resolution and amend-
ment to section 101 (o) of the 1932 act:

Be 1t resolved, That the American Bar Assoclation recommends to the Con-
gress that the Congress redefine the terms “capital gnin’ and *‘ capital loss”
to make clear whether such terms include gains and losses resulting from the
redemption at maturity of capital assets, and that the associntion’s committee
on Federal taxation is directed to urge the following proposed amendment and,
failing the acceptance of the proposal as drafted, its equivalent in purpose,
upon the proper committee of the Congress:

Proposed amendment:

“That section 101 (¢) (1) and (2) be amended to read as follows:

“i(e) Definitions—For the purposes of this title—

«4(1) ‘Capital gain’ means taxable-gain from the [sanle or exchange] sale,
iagg;wnge, or redemption of capital assets consummated after December 31,
“4(2) ¢‘Capital loss® means taxable loss resulting from the [sale or ex-
change] sale, eaxchange, or redemption of capital assets.”

6. ADJUSTED BASIS FOR PROPERTY ACQUIRED IN.REORGANIZATIONS

Your committee was authorized by the association at its fifty-fifth annual
meeting “actively to oppose * * * any retroactive provisions in proposed
measures as to Federal revenue where the circumstances are such that the
public and the bar have relied and acted on the basis of the previously existing
state of law.” *

Section 113 of the Revenue Act of 1932 made particularly distressing retro-
active changes in the prior law. It upset the basis of all property ncquired in
any, corporate reorganization made after December 31, 1017, where more than
50 percent and less than 80 percent of the control of the old company continued
into the new. It also upset the basis of all property acquired by a corporation
after December 81, 1921, as paid-in surplus or as a contribution to capital. 1If
the property has been transferred to hona fide holders for value, the section
unjustly affects the income-tax linbility of these bona fide holders who relied,
as they had to do, upon the law as it then existed, It also affects the bar, in
that the sound advice of those members of the bar whom corporations and indi-
viduals consulted with respect to their then existing rights has become, by
virtue of the change in the law, a trap from which there is no escape through
administrative action. '

Your committee, therefore, recommends the following resolution and
amendment :

t 8ee House Ways and Means Committee Report No. 850, 67th Cong, 1 !
accompany H.R. 8348, pp. 10, 11, P » 67th Cong,, 1st sess, to
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Be it resolved, That the American Bar Association recommends to the Con.
gress that the Congress amend section 113 of the Revenue Act of 1932 to re.
move therefrom its retroactive features and that the association’s committee on
Federal taxation is directed to urge the following proposed amendment and,
failing the acceptance of the proposal as drafted, its equivalent in purpose
upon the proper committees of the Congress:

(Proposed amendment,)

“That section 113 (a) (7) and (8) of the Revenue Act of 1932 be amended
to read as follows:

“+(7) Transfers to Corporations Where Control of Property Remains in
Same Persons.—If the property was acquired after December 31, 1917, by a
corporation in conncection-with a reorganization, and_immediately after the
transfer an interest or control in such property of [50J 80 per centum (or, if .
such property was acquired after June 6, 1932, then 50 per centum) or more
remained in the sume person or any of them, then the basis shall be the same
as it would be in the hands of the transferor, increased in the amount of gain
or decreased in the amount of loss recognized to the transferor upon such
transfer under the law applicable to the year in which the transfer was made.
This paragraph shall not apply if the property acquired comnsists of stock ov
gecurities in a corporation a party to the reorganization, unless acquired by the
issuance in stock or securities of the transferee as the consideration in whole
or in part for the transfer,

.44(8) Property Acquired by Issuance of Stock or as Paid-in Surplus—1f—

“¢(4) The property was acquired after December 31, 1620, by a corporation
L£(A) ) by the issuunce of its stock or securities in connection with a transaction
described in section 112 (b) (8) (including, also, cases where part of the
consideration for the transfer of such property to the corporation was prop-
erty or money, in addition to such stock or securities), or, .

“{(B) The property was acquired by a ocorporation after June 6, 1932,
L£(B)] as pald-in surplus or as a contribution to capital, as paid-in surplus or as
a contribution to capital,
then the basis shall be the same as it would be in the hands of the transferor,
increased in the amount of gain or decreased in the amount of loss recognized
to the transferor upon such transfer under the law applicable to the year in
which the transfer was made.’ "

7. DISCHARGE OF A BANKRUPT FROM FEDERAL TAX LIABILITY

Under the present hankruptey law, a discharge in bankruptey does not dis-
charge Federal tax liability. .Thus f bankrupt may have incurred all the dis-
advantages of bankruptey and yet be forced to carry his tax burden which,
in many instances, is sufficiently large to prevent him from making a suecess-
ful new start in business. There is no esseantial reason why the Government
should not share as other creditors in the losses resulting from bankruptey nor
why the bankrupt should be compelled to earry his tax burdens after he has
been discharged. Such a situation is contrary to the economic rehabilitation
spirit of our bankruptey laws., Your committee, in concurrence with the as-
sociation’s committee on commercial law and bankruptcy, believes that to
put the Government in the position of an ordinary creditor would not only
relieve actual distress and make more effective the purposes of the Bankruptey
Act, but also would result in no lowering of the guard against fraudulent
bankrupteies, which have severely injured many reputable creditors,

Your committee, therefore, recommends that the association direct this com-
mittee, with the concurrence of the association’s committee on commercial law
and bankruptcy (which committee is making an identical recommendation to
the association), to propose an amendment to the bankruptey law to discharge
a bankrupt from his tax liability, with adequate safeguards to the Government,
and proposes the following resolution and amendment:

Be it Resoled, That the American Bar Association recommended to the
Congress that the Bankruptcy Act be amended to permit the discharge from
his tax liability of a bankrupt and that the association’s committee on Federal
taxation is dirvected to urge, with the concurrence of the association’s com-
mittee on commercial law and bankruptcy, the following proposed amend-
ments and, failing the acceptance of the proposals as drafted, their equivalent
in purpose, upon the proper committees of the Qongress:

Proposed amendment.
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“ That section 17 of the act of July 1, 1808 (80 Stat. 550, 11 U.8.C. 385), be
amended to read as follows:

“¢ A discharge in bankruptcy shall release a bankrupt from all of his prova-
ble debts except such as (first) are due as a tax levied by [the United
States] the State, county, district, or municipality in which he resides;
(second) are liabilities for obtaining property by false pretenses and false
representations; or for willful and maliclous injuries to the person or prop-
erty of another, * * *’

“That section 1 of the act of July 1, 1898 (80 Stat. 844, 11 U.8.C. 1), as
amended, he amended to read as follows:

“¢ SpoTION 1.—Meaning of Words and Phrases.—The words and phrases used
in this title and in proceedings pursuant hereto shgll, uniess the same be"in-
consistent with the context, be construed as follows,

“1(4) “Bankrapt” shall include a person against whom an involuntary
petition or an application to set a composition aside or to revoke the discharge
ha: b«le‘en ﬂtled, or who has filed a voluntary petition, or who has been adjudged
a bankrupt;

“e(41h) “Claim” shall include the olaim of the United States against the
bankrupt for Federal taves; " )

“That section 568 (b) of the act of July 1, 1808 (80 Stat. 561, 11 U.8.C. 94),
as amended, be amended by adding at the end thereof the following:

“e(b) * * * It shall also be the duty of the referee to notify by regis
tered mail, within thirty days afier the reference of a bankruptoy to him, the
proper United States collector of internal revensue of the faot of the bank-
ruptcy proceedings, If the bankrupt i3 an individual, the referee shall notify
the collector of the district in which is located the legal residence or the
principal place of dbusiness of the Lankrupt (or, #f he has no legal residence
or principal place of business within the United States, then the collector at
Baltimore, Maryland) ; if the bankrupt is a corporation, the rveferce shall notify
the collector of the district in 1whioh is located the principal place of business
or principal office or agenoy of the bankrupt corporation (or, if it has no
principal place of business or principal office or agency within the United
States, then the collector at Baltimore, Maryland) "

“That Section 57 (n) of the Act of July 1, 1898, 80 Stat., 560, 11 U.8.C, 03,
as amended, e amended to read as follows: * * *

“¢(n) Claims, including claims of the United States for Federal tares, shall
not be proved against a bankrupt estate subsequent to one year after the
adjudication; or if they are liquidated by litigation and the final judgment
thevein is rendered within 80 days before or after the expiration of such time.
then within 60 days after the renditlon of such judgment. The vight of
infants and insane persons without guardians, without notice of the proceedings,
may continue six months longer.’ "

8. PROCEDURE IN TRANSFEREE CASES

Under the present law, a single transferee of a corporation or estate may he
held liable to the extent of the value of the property received by him for the
full amount of the transferor’s unpaid Federal income taxes, although all
the other transferees are solvent and do not contribute to the payment of the
tax.' Usually the most accessible and wealthiest transferee is sclected by the
Bureau as the object of a tax deflciency notice, While a transferee thcoret-
ically may compel contribution from the other transferees he must, in case of
a contest, affirmatively prove the tax liability of the transferor. If the statute
of limitations on the lability of the transferees had run at the time the
defictency was paid, or if the deficiency was voluntarily paid, it becomes legally
impossible for him to compel contribution. A procedure which will more
adequately protect the rights of all transferees and facilitate the enforcement
of contributfon from their cotransferees is believed desiruble and necessary
if justice is to be done. There are five different sections of various revenue
acts relating to transferee proceedings, Amending each of these sections in
turn is an awkward and cumbersome procedure. To avoid this result your
committee proposes the enactment of an entirely new section of the law in
substitution. The exact location of this section will have to depend upon the
general topie structure of the expected new legislution, In a situation of the
historical and inherent procedural complexities of this subject perfection in
drafting is hardly to be obtained. The amendment is proposed, therefore,
Jot as an embodiment of perfection but of purpose:
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Be it resolved, That the American Bar Association recommends to the
Congress that those held liable for the taxes of their transferors be afforded
o process for compelling pro-rata contribution by their fellow transferees and
that the Assoclation’s committee on Federat taxation is directed to urge the
following proposed amendment, and falling the acceptance of the proposul as
drafted, its equivalent in purpose, upon the proper committees of the Congress:

Proposed amendment :

“Sec, —. (@) The United States Board of Tax» Appeals iz heredy given
jurisdiotion in all proceedings before it now pending, or hercafter brought,
to determineg in one proceeding the respective liabilitics in law or equity of all
transferees of a tav delinquent transferor. The Board shall make rules dcemed
by it needful and proper to effect the purpose of this section, including a rule
requiring the Commissioner of Internal Revenue to notify all the transferecs of
a delinguent transfcror of an asserted deficiency against any onc or more or
them. :

“ () In any proceeding under (a), the defense of the statute of limitations
shall not avail any tmpleaded party before the Board unless such defense {s
available to all impleaded partics; provided, however, that no transferee may
waive the statute of limitations except with the consent, in 1writing, of all his
cotransferees,

“(o) The decision of the Board of Tax Appeals in any proceeding under (a)
gmlzdbo revicwable in the manner provided for review of other decisions of the

oard,

“(d) The final determination of the Board shall be binding upon all trans-
ferees to whom notice of the procceding has been given, under such rules as the
Board shall prescribe.

“(e) Properly certified copies of the final decision and order of the Board in
any proceeding under (a) shall be prima facie evidence in any court of the
cgrre?t ta:? tiability of the transferor and of the liability of cach transferee
therefore, :

0. JURISDICTION OF ROARD OF TAX APPEALS OVER REFUND CLAIMS

The American Bar Association at its fifty-second, fifty-third, and fifty-fourth
annual meetings approved resolutions urging upon the Congress the grant to
the United States Board of Tax Appeals of full jurisdiction over refund claims.
Your committee believes that the opportunity for the fulfillment of the American
Bar Association recommendation is‘now at hand. If the Board were granted
Jurisdiction over refund claims, the result would be increased speed in disposi-
tion of tax cases, rellef of a heavy burden upon the district courts, greater
fmcieimy in settlement of tax disputes and incrensed consistency in tax admin-
stration,

Your committee, therefore, recommends the following resolution and amend-
ment:

Be it resolved, That the American Bar Association again recommends to the
Congress that the jurisdiction of the Board of Tax Appeals be extended to
suits by the taxpayer for recovery of overpayments of tax, and that the associa-
tion's committee on Federal taxation is directed to urge the following proposed
amendment and, failing the acceptunce of the proposal as drafted, its equivalent
in purpose, upon the proper committees of the Congress:

Proposed amendment,

“That section 8226 of the Revised Statutes, us amended, be amended to read
as follows:

¢ SEC. 8226. No suit or proceeding shall be maintained in any court or in the
Board of Tax Appeals for the recovery of any internal-revenue tax alleged to
have been erroneously or illegnlly assessed or collected, or of any penalty
clnimed to have been collected without authority, or of any sum alleged to have
been excessive or in apy manner wrongfully collected until a claim for refund
or credit has been duly filed with the Commissioner of Internal Revenue,
according to the provisions of law in that regard, and the regulations of the
Secretary of the Treasury established in pursuance thereof; but such suit or
proceeding may be maintained, whether or not such tax, penalty, or sum has
beer: paid under protest or duress. No such suit or proceeding shall be begun
before the expiration of six months from the date of filing such claim unless
the Commissioner renders a decision thereon within, that time, nor after the
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expiration of two years from the date of mailing by registered mail by the Com-
missioner to the taxpayer of a notice of the disallowance of the part of the
claim to which such suit or proceeding relates. In lleu of suit in any court,
the taxpayer may, within two years efter a mailing by registered mail to the
tazpaycr by the Commissioner of a notice of disallowance of the claim or a part
therecof file a petition 1with the Board of Tax Appeals for a redetermination of
any income, war-profits, or excess-profits tay, or estate tax, and if the Board
finds that the tarpayer has made an overpeyment thereof, the amount thercof
shall, when the decision of the Board has beoome final, be credited or refunded
to the taxpayer in the same manner as an overpayment found by the Board
where the taxpayer has filed a petition for redetermination of a deficiency.'” |

10, TIME FOR RAISING CLAIMS FOR REFUNDS

Under the present law, the Commissioner of Internal Revenue may at any
time before the hearing, or rehearing, of a cuse before the United Stutes Board
of Tax Appeals urge upon the Board an increase in the deficiency of tax. The
taxpayer, however, has no right, it he fifles his petition or a claim for refund
after the expiration of the statutory period for filing claims, to secure a refund
even though the bonrd determines that a refund is due, The Congress, your
committee believes, intended to grant the taxpayer veciprocal rights with the
Commissioner by an amendment made to section 284 (e) of the Revenue Act
of 1926 by sectlon 307 of the Revenue Act of 1928 but this amendment did not
accomplish the intended result, Further amendment is required to thiz end.
Your committee, therefore, recommends the following resolution and
amendment ¢ .

Be 4t resolved, That the American Bar Assoctation recommends to the Con-
gress that section 507, Revenue Act 1928, be amended to give the Board of Tax
Appeals, in all cases where it finds that the taxpayer has overpaid his tax,
jurisdiction to determine the amount of such overpayment which shall, when
the decision of the Board has become final, be credited or refunded to the
taxpayer, and that the association’s committee on Federal taxation is directed
to urge the following proposed amendment and, falling the acceptunce of the
pgopé)sal as drafted, its equivalent in purpose, upon the proper committees of
the Congress:

Proposed amendment,
“That section 284 (e) of the Revenue Act of 1926, as amended by section

507 of the Revenue Act of 1928, be further amended to read as follows:

“s(e) If the Board finds that there is no deficiency and further finds that
the taxpayer has made an overpayment of tax in respect of the taxable year in
respect of which the Commissioner determined the deficiency, the Board shall
have jurisdiction to determine the amount of such overpayment, and such
amount shall, when the decision of the Board has becone final, be credited or
refunded to the taxpayer [as provided in subdivision (a) and in such cases, no
claim for refund shall be required. Unless claim for credit or refund, or the
petition, was filed within the time preseribed in subdivision (9) for filing
claims, no such credit or refund shall be made of any portion of the tax paid
more than four years (or, in the case of a tax imposed by this title, more than
three ﬁeatg?lbefore the filing of the claim or the filing of the petition, whichever
is earlier, '

11. TIMB FOR FILING PETITIONS WITH THE BOARD Of‘ TAX APPEALS

Under the present law taxpayers may flle petitions with the United States
. Board of Tax Appeals within sixty days after the mailing by the Commissioner
of a notice of deficiency in income tax, If, however, the sixtieth day falls
upon 2 holiday, the taxpayer is given only fifty-nine days. In several instances,
taxpayers have been deprived of their “day in court™ by the fact that their
petitions, although arriving in Washington on the sixtieth day, were not
received by the Board untfl the sixty-first day, due to the intervention of a
holiday. Your committee suggests that the present law be amended to give
the taxpayer in every instance his full sixty days. It, therefore, recommends
the following resolution and amendment:

'Wags and Means Committee Report No. 2 (70th Cong., 1st sess.), to accompany H.R.
1, pp. 29, 80.
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Be it resolved, That the American Bar Association recommends to the
Congress that section 274 (a) of the Revenue Act of 1026 be amended to per-
mit the filing of petitions to the Board of Tax Appeals with the Board on the
next succeeding business day when the sixtieth day falls on a Sunday, or
holiday, and that the association’s committee on Federal taxation is directed
to urge the following proposed amendment and, failing the acceptance of the
proposal as drafted, its equivalent in purpose, upon the proper committees of
the Congress:

Proposed amendment :

That section 274 (a) of the Revenue Act of 1926 be amended by inserting
after the phrase “ Within sixty days after such notice is mailed, not counting
Sunday ", a comma and the words “a holiday or partial holiday in the District
of Columbia ”, so that the first two sentences of 274 rend as follows:

“ ¢ Spo, 274. (a) If in the case of any taxpayer, the Commissioner determines’
that there is a deficiency in respect of the tax imposed by this title, the
Commissioner is authorized to send notice of such deficiency to the taxpayer
by reglstered matl. Within sixty days after such notice is mailed (not counting
Sunday, @ holiday, or a partial holiday, in the Distriot of Columbia as the
sixtieth day), the taxpayer may file a petition with the Board of Tax Appeals
for a redetermination of the deficiency.’”

12, SUSPENSION OF THE STATUTORY PERIOD FOR BRINGING SUIT

Frequently disputes between taxpayers and the Commissioner of Internal
Revenue turn upon adjudications already pending in the Board of Tax
Appenls or In the courts.

Taxpayers often cannot wait as they would like to do until the controlling
cases are decided but must, in order to protect their rights against the bar
of the statute of limitations, incur the expenses of suit, To make unnecessary
such litigation, the Congress provided in the Revenue Act of 1028 that the
Commissioner of Internal Revenue might make refunds after the applicable
statutory period if he and the taxpayer had consented to a suspension of
the statute of limitations on suits against the United States until after the
applicable decisions had been made by the courts,

The Congress, it is belleved, intended to give the taxpayer the right to sue
for a refund within the statutory period as extended by the agreements, Con-
siderable doubt, however, exists as to whether it accomplished this purpose.
Your committee recommends that this doubt be clarified by appropriate
amendment to the existing revenue law and reconmmends the following
resolution and amendment:

Be it resolved, That the American Bar Association recommends to the Con-
gress an amendment to Section 8226 of the Revised Statutes to permit taxpayers,
in ease such agreements under Seciion 608 (b) (2) of the Revenue Act of 1928
have been entered into, to bring suit at any time within ninety days after the
final decision of the case, or cases, specifically mentioned in said agreement, not-
withstanding other provisions of law, and that the association’s committee on
Federal taxation is directed to urge the following proposed amendment and,
failing the acceptance of the proposal as drafted, its equivalent in purpose, upon
the proper committees of the Congress:

Proposed amendment:

. l‘; Section 32268 of the Revised Statutes, as amended, is amended to read as
ollows ¢

“¢No suit * * * except that if the tarpayer and the commissioner have,
cither before or after the enactment of this amendment, agreed in writing to
suspend the running of the statute of limitations for filing suit from the date of
the agrecment to the date of final deoision in one or more named cases then
pending before the United States Board of Tanm Appeals or the courts, then a
suit or proceeding may be maintained if brought within ninety days subsequent
;io tllz?,?ato the deoision of the last-decided case named in said agreement became

nal,

. 13, APPEALS FROM THE BOARD OF TAX APPEALS

Appeals under the present law may be taken from decisions of the Board of
Tax Appeals to the Circuit Courts of Appeals. Considerable confusion has
arisen in many cases as to which Circuit Court of Appeals has jurisdiction. In
at least nine cases during recent years petitions of taxpayers have been dis-
missed on jurisdictional grounds. In more than one hundred cases the petitioner
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has been required, in order to protect his interest, to incur the expense and
trouble of filing petitions in two or more circuit courts. Your committee believes
that it is only fair that a petitioner be not penalized where honest doubt exists
as to the proper forum, especially in view of the fact that not all circuit courts
of appeals have ruled consistently on questions of jurisdiction, It, therefore,
recommends the following resolution and amendment:

Be 1t resolved, That the American Bar Association recommends to the Con-
gress -that section 1003 of the Revenue Act of 1926 be amended to permit any
circuit court of appeals and the Court of Appeals of the District of Columbia,
to determine without dismissnl of petitions for review of decisions of the Board
of Tax Appeals, what circuit court hus jurisdiction of said petitions, and to
transfer said petitions to the proper court, which shall proceed to the determi-
nation thereof with the same effect as if such petition had originally been
taken to it; that the American Bar Association recommends to the Congress the
following proposed amendment to section 1003 of the Revenue Aet of 1926, and
that the association’s committee on Federal taxation is directed to urge the
following proposed amendment and, failing the acceptance of the proposal as
drafted, its equivalent in purpose, upon the proper committees of the Congress:

Proposed amendment,

“ That section 1003 of the Revenue Act of 19268 be hereby amended by adding
at the end thereof the following new subsection:

“¢(e) If any such petition for review has been or shall be taken to a court
referred to in section 1002 and such court decides that it has no jurisdiotion
thereof, such petition shall not for that reason be dismissed. In such cvent the
court shall also determine (subject to revicw by the Supreme Court of the
United States upon certiorari, in the manner provided in Section 2,40 of the
Judical Code, as amended) which other of said courts has jurisdiction thereof,
and shall thereupon transfer the petition to the proper court, which shall proceed
to the determination thereof with the same effect as if such petition had origin-
ally been taken to it. If, as provided in section 1001 (¢), there is a bond which
refera to the court to which the petition i3 originally taken, such bond shall
nevertheless have the same effect as if the reference had been to the proper
court. If any such petition has herctofore been dismissed for lack of juris-
diction 1t shall be revived and procceded with as provided herein if a motion
to thr:lt cffgqtuis filed by either party within 90 days after the approval of this
amendment.

14, ESTABLISHMENT OF MARCH 1, 1913 VALUE

The lapse of time since March 1, 1913, resulting in the loss, and danger of
loss, of supporting evidence, makes it increasingly difficult for persons to estab-
lish the fair market value of property on March 1, 1913, as the basis for
determining the gain or loss upon the sale or other disposition of such property.
Your committee Lelieves it desirable, thérefore, that some procedure be estab-
lished whereby a taxpayer may, if he 3o desires, have the March 1, 1913, value
of any property determined irrespective of the ¢xistence of any controversy,
which determination shall be made by the Commissioner of Internal Revenue
and be conclusive in all subsequent proceedings on all parties thereto, To this
end,' the following resolution and amendment ave recommended

Be it resolved, That the American Bar Association recommends to the Con-
agress that the Congress hy appropriate legistation require the Commissioner,
with the approval of the Sceretary of the Treasury, to prescrihe rules and rega-
lations whereby a person may, upon application and submission of satisfactory
supporting evidence, have the fair market value of property fixed and deter-
mined as of March 1, 1913, as a basis for determining the gain or loss from
subsequent sale or other disposition of such property:

Proposed amendment,

“That Section 773 of the Revenue Act of 1032 be amended by adding at the
end thereof the following:

“¢The Commissioner with the approval of the Secretary shall furthcrmore
prescribe and publish all needful rules and regulations and cstalblish « procedure
by which any person, subject 1o the taxing jurtsdiction of the Unitcd States,
may upon application and sudbmission to the Commissioner of evidence satis-
factory to the Commissioner, have the fair market value of any property of the
said person as of March 1, 1913, fized and determined. When so fized and
determined such valuation shall thereafter be the basis of determining gain or
'l0s8 from the subsequent sale or other disposition of such property.
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15. THB UNITED S'I:A'I'ES BOARD OF TAX APPEALS

The committee wishes to express its general satisfaction with the perform-
ance of the United States Board of Tax Appeals. That institution in the 9
years of its existence has demonstrated an adequate capacity to interpret, as a
specialized tax court, the multitude of everchanging Federal tax laws which
began in 1918 and have played so important a part in the business life of the
country ever since, In these 9 years the independence of the Board’s judge-
ment, as against mere administrative determinations, is indicated in many
respects, The surest indication of this independence is the reduction of aggre-
gate deflclencies proposed by the Commissioner of Internal Revenue in excess
of $1,300,000,000 to approximately $400,000,000. The records show that less
than 12 percent of appealahle decisions of the Board have actually becn taken,
that the Board has been affirmed in whole or in part by the Cireuit Courts in -
more than 70 percent of its decisions, and that its record hefore the Supreme
Court is even better,

While the delay in the decision of too many cases is still a condition for
criticism, the performance of the Board, at a surprisingly low cost, and the
protection it has offered the taxpayer against the harsh rule of collection first
and discussion afterwards, has made it apparent that if the Board did not
exist, the invention of its equivalent woulQ be required.

AMERIOAN BAR ABSSOCIATION, COMMITTEE ON IEDERAL TAXATION., BEFORE THE
SENATE FINANCE COMMITTEE

ADDITIONAL MEMORANDUM FILED IN ACCORDANCE WITH THE PERMISSION GRANTED
BY THE CHAIRMAN

Re: Section 276 (a) of the House bill removing the statutory limitation on
erroneous returns of gross income, ’

While this committee is not able to speak for the American Bar Association,
because of the absence of any meeting of that associntion since the revenue
bill passed the House, the mentbers of our committee, as individuals, feel
impelled to comment upon section 276 (a) as contuined in the House bill,
As we see it, this section, providing the taxpayer omits from his return of
gross income an amount properly includable therein which is in excess of
25 percent of the income stated in the return, the tax may be assessed or
collected at any time, would be an unfortunate provision., The effect of the
proposal is to abolish the protection of the statute of limitations to such a
taxpayer regardless of the absence of fraud, deceit, or wrongdoing upon his
part. This means that a taxpayer whose integrity is not impeached will have
no repose and may, years after an innocent error and years after the normal
statute of Hmitations has run, be held for an additional tax.

Understatement of income in any one year usuully arises, where the tax-
payer is honest, as the result of a mistake of law or fact as to the year in
which the income should be included. These mistakes result not so much
from negligence as they do from ignorance and uncertainty. Over a period
of years the honest taxpayer is certain to return all of his gross income,

The provision appears to he directed against the recipient of small income,
coming largely from n single source, rather than agatnst the recipients of large
incomes resulting from a number of sources, It is the little man whose ervor
on any one item will amount to 25 percent of his total income: seldom is that
the situation with the recipient of a large income,

If the privilege of unlimited review is to he given to the Commissioner, a
reciprocal opportunity should he extended to all taxpayers who have over-
stated their gross income by 25 percent for any 1 year., In fact, to reopen
the year in which income has been understated and to refuse to reopen the
year in which the same item of income may have resulted in overstatement
is palpably unjust.

SECTION 102'0F THE HOUSE BILL RESPECTING PERSONAL HOLDING CORPORATIONS

As in the case with respect to section 276 (a) of the House bill, our com-
mittee is unable to report the position of the American Bar Association, but
as individuals, we feel that the attention of the Sgnate Finance Committee
should be called to the ineptness of section 102 to reach the objective which
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the House apparently had in mind and, at the same time, point out the hard-
ship which the proposed section may work in a number of situations which the
House has apparently not considered. The following letter sets out ideas
which have the endorsement of the individual members of our committee:

MarcH 8, 1934,
Hon, GeorGE M. Moreis,
Chairman of the American Bar Association
Special Tap Committee, .
Washington, D.C.

Dear GBORGE: I would like to invite the special attention of your com-
mittee to section 102 (about personal holding” companies) in the Federal tax ‘
bill now pending, H.R. 7835, I know, of course, that your committee cannot
advocate legislation without the express approval of the association; but what
I am suggesting here is that section 102 be opposed.

In my Jjudgment, such an arbitrary statutory definition would be wholly
ineffective to reach the * incorporated pocketbooks ', which it means to reach,
but would do injustice to many corporations which, while not organized or
used to avoid taxes, nevertheless come within the statutory definition; many
of them are so tied up in their relations with banks and trustees undey the
sinking-fund provisions that they would ke powerless to remove themselves
from within the definition.

Suppose a wealthy individual owning a city lot desired, sometime siuce, to
improve it with a hotel or oftice building, financing the building with a mortgage
under the sinking-fund provisions. Finding that there was little market for
bonds of an individual, and that the publie is accustomed to buying the bonds
of corporations in like circumstances, a corporation is organized-to build and
operate the property. Such company is a statutory * personal holding corpo-
ration ” within the definition of section 102 and would be subject to the 36
percent penalty tax on its undistributed adjusted income. If the corporation
distributes its earnings in violation of the sinking-fund provisions, the mortgage
can be foreclosed; if it does not, a substantinl amount of the earnings wiil be
absorbed by the 35 percent penalty tax, and this diversion of the earnings may,
again, prevent its complying with the terms of the mortgage.

Or, suppose 51 percent of the value of the outstanding stock of & manufactur-
ing or mercantile business of long standing happens to be owned by five
individuals or less and its corporate structure includes a parent operating
company which has been deing the financing for the group, and a 160 percent
owned subsidiary which conduets the principal operations for the group,
Under stuch cireumstances more than 80 percent of the pavent’s income snight
easily come from the subsidiary under the form of dividends, though really
from the manufacturing or trading activities of the subsidiary, The parent
would be a statutory * personal holding company ” in spite of the fact that its
structure was adopted many years ago for purely business purposes and its
debts have been incurred on the assumption that it was a free business agent,
as repards distributions.

Clearly banks, bond owners, or other creditorrs to which such corporations owe
money are unjustly prejudiced by the 35 percent tax or by any pressure tending
to divert earnings of the corporation to the shareholders instend of the
creditors of the corporation.

Independent holders of the 49 percent minority stock of such a company,
though without power to declde whether or not distributions are to be made,
suffer from the 33 percent provision in spite of the fact that when they
purchased 3 minority interest there was no reuson to expect such a definition
and such a tax as this,

Any attempt to penalize *the incorporated pocketbooks®' by means of an
arbitravy definition such as that the present section 102 contains, encournges
the incorporated pocketbooks to alter the situation so as to come without the
definition but penalizing many real business agenefes which were never * pock-
ethooks” at all. A true commercial business, whether there are one or more
corporations, and whether its activities have to do with dry goods or natural
resources or machinery, ins complicated economice problems which are entively
different from those of the investment corporation which is properly deseribed
as an “incorporated pocketbook,” Provisions applicable to the latter are im-
possible in their application to the former, Just now when business corpora-
tions are not able to borrow what they need, a great number ot the businesses
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need to use in their business every’ cent they can earn. Many of them have
been operating on short-term loans und are compelled to use their earnings in
repaying these loans, To command needed credit a business must be able to
demonstrate that it is increasing its surplus. The provision goes further than
the real intent expressed on pages 11 and 12 of the Ways and Means Committee
report, which makes the limit of actual intention clearly as follows:

* Thus, the section should work no real hardship upon any corporation exeept
one which is being used to reduce surtaxes upon its sharcholders,”

Section 102 actually exceeds these limits, The same report declares an in-
tention to distinguish between one corporation and another according ro *the
nature of its business " ; this provision makes the distinction on the ground of
the nature of the income and does not make any distinction as to the nature
of the business conducted—as between investment on the one hand, for instance,
ar® manufacturing, hotel operating, theater operating, oil producing, etc.

I thoroughly agree with the committee’s poticy of avoiding recommendations
having to do with tax rates and other substantive matters; this provision does
not belong in that category but is properly classified ns one of the provisions
which are inserted for administrative purpases, merely for iis influence on the
problem of administering the law. I submit that the bar association committee,
composed of men whose experience qualifies them to give information as to
whether such administrative methods will actually work out in practice, should
not withhold its views as regards that provision.

You will understand, of course, that in writing this letter T am merely sug-
gesting that the committee consider this matter, and if it agrees with the views
Just expressed, include this matter with other features svhich I know the com-
niittee is preparing to oppose in the hearvings before the Finance Committee of
the Senate next week.

Sincerely yours,
F. 8, Briour,

STATEMENT OF H. B. FERNALD, REPRESENTING THE AMERICAN
MINING CONGRESS

The Cuamrman. Whom do you represent ?

Mr. FerNatp. I am chairman of the executive committee of the
American Mining Congress, and I am speaking for the mining in-
dustry of the country as represented through that organization.

‘The CramrMman. Very well. Proceed.

Mr. Ferxavwp. I shall be very brief, as brief as I can, in trying to
touch on the important points in which the mining industry is
interested, and I shall try not to duplicate what has already been
said on these points.

I want to start from the statement which was made to you by
the Secretary of the Treasury in his statement of March 6, with
regard to the proposed changes for the “elimination of the serious
loopholes which our experience has shown to exist in the present
income-tax law 7, where he stated:

No taxpayer can legitimately complain of these changes, sinee they result
in a more equitable distvibution of the tax burden over those persons who are
best able to sustain it,

We believe this is a fair statement of the position of the Treasury
Department and of the House of Representatives as to the purpose
and intent of the changes and that it is in this spirit that the Scnate
committee will consider them.

Perhaps there can be no better statement of ‘the fair ground on
which taxpayers may meet their Congress in considering these
changes, We shall assume it is the intention that these changes
should result in & more equitable distribution of the tax burden over
those persons best able to sustain it and that”it is not intended to
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make such changes as give to any taxpayers legitimate ground for
complaint,

Accordingly, we briefly present certain points where we believe
the facts show that the changes will not result in equitably placing
the tax burden on those best able to sustain it.

Foreign tax credits: The proposal of the House bill in section 131
(b): (1) and (2) for cutting in half the credit for foreign taxes as
heretofore allowed seems based principally on the thought that this
will yield some $5,000,000 a year additional revenue to the Govern-
ment. We believe that this assumption is erroneous and that in fact
a reduction, rather than an increase, in Government revenues would
result from the proposed change.

In the effort to assemble and present pertinent facts on this subject,
data have been secured from six of the leading ~ompanies engaged
in mining abroad. These companies furnish a very large tonnage of
products to be smelted and refined in this country, although the
resulting base metals are not marketed here hut sold to foreign con-
sumers. They have in connection with this foreign business ex-
pended in the United States an annual average of approximately
$16.000.000 for materials and supplies and an annual average of
approximately $19,000,000 for wages, salaries, services, freight, in-
surance, taxes, and other expenditures, or a total annual average
expenditure in the United States in connection with their foreign
business of $35,000,000. Since the foreign-tax credit first became
effective in 1918, there has been spent by these companies in this
country as a result of their foreign business, some $600,000,000.

All of these expenditures have contributed to employment, created
husiness, and, both directly and indirectly, aided in the production
of incomes subject to our income and profit taxes here.

These expenditures include large amounts for freight to the rail-
roads and we need not emphasize what additional business for the
railroads mean in wages, materials, and supplies, and to every in-
vestor in railroad securities. It has meant millions of dollars of
ocean freight for the American merchant marine. It has meant a
large business in smelting and refining by plants in the United States
of mineral products which, except for the American interest in these
properties, would never have been brought to this country. Millions
of dollars of insurance premiums have been paid to American com-
panies on the properties and products of these companies.

These expenditures have aided the general welfare of the country,
and they have also meant very material contributions to the taxes
of our Federa] and our other Governments.

Furthermore, this group of companies has distributed in this
country out of the earnings from this foreign business a total of .
interest and dividends paid during the period 1918 to 1933, inclusive,
of approximately $400,000,000.

Our Government has derived large revenues from the individual
taxes which had to be paid upon these amounts as they were dis
tributed to stockholders, bondholders, and so forth. Then, again,
these funds, as disbursed by those who received them, have given
rise to further wages and business which yield further taxes as
these funds circulate through the country.

These are only incomplete figures, far from the totals involved,
but they are sufficient to show that even though the full foreign-tax
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credit is given, large revenues accrue to our Government from this
foreign business,

Another example: The coal regions are directly interested in the
export of coal. For the 4 years, 1928 to 1931, inclusive, our exports
of anthracite, bituminous, and coke averaged in value about $90,-
000,000 per year. This business largely results from established out-
lets created by American firms and American interests abroad. This
and more of this export business in coal is certainly needed for the
benefit of the coal regions.

Any additional tax on this foreign business is just so much re-
duction in incentive to try to build up and develop our foreign trade.
Furthermore, the double taxation often means a direct competitive
disadvantage against those of other nations who are exempt from
double taxation.

Senator Kine. You are not asking for a tariff in that connection,
are you, because there might be retaliation, and such as would close
your market to this $90,000,000.

Mr. FerNarp, I do not want to go into the tariff question, because
I think I have enough to cover in the little time that I have.

Senator Kina, You appreciate the value of the foreign markets
for your coal and coke and your bituminous products?

Mr, FerNaLp, Yes; yes, sir.

Senator Couzexs, Have you anything else to take up but foreign
credits ?

Mr. Frrxap. Yes, sir; I have. I want to speak briefly on a few
other things, )

On the matter of consolidated returns, no stronger reasons for
the consolidated return provision can be given than the statement
of the Treasury Department’s position as set forth in the House
committee’s report on this bill (p. 17). It is admittedly the one way
to secure a correct statement of income of afliliated corporations,
with elimination of intercompany transactions, thus guarding
against a shifting of profits from one company to another and get-
ting an accurate picture of the earnings of the group as a whole.
The consolidated enterprise actually pays tax on its real income.
Administration is simpier because the Treasury is able to deal with
a single taxpayer and to eliminate the necessity of examining into
the bona fides of thousands of intercompany transactions. Accord-
ingly, the House committee and the House itself concluded that it
would be undesirable to abolish consolidated returns. There was,
however, written into the bill a provision which would place a pen-
alty tax of 2 percent on consolidated net income where consolidated,
rather than separate, returns were used. )

The reasons stated for continuing the provision for consolidated
returns seem to us equally effective reasons for not discouraging
them by placing a penalty tax upon them.

It is doubtless true that there will be corporations that would
continue to submit their consolidated returns even though this 2-
percent pemalty was imposed. There will be ‘many, however, to
whom this penalty tax will be enough to make them shift from a
consolidatedpto a separate basis. More important than this is the
fact that by imposing a penalty tax on consolidated returns, the
Government is taking a position that it does not wish to have the

A AT
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tax paid on the true net income of a consolidated enterprise but
{)refers to have the tax imposed with all the artificialities which can
e brought into separate corporate organizations, We urge that
the spirit and intent, as well as the letter of the law, should be the
imposition of tax on true income and no penalties should be imposed
on returns which will show the true net income and the tax ap-
plicable thereto.

I do not helieve that you can afford to tell people that you do
not want this tax imposed on the truesnet income of an enterprise.
I tiiink that tinges your entire effect throughout the country.

Senator Kina. It depends apon what you mean by an enterprise.
There might be a number of enterprises acting independently, some
of which are profitable. Then there may be a number of enterprises
acting independently which are operating unprofitably and a group
makes a return, and the gains in some are absorbed by the losses in
the others.

My, Ferxarp. 1 think you will find that very rave, if you find that
they are not afliliated and subsidiary enterprises. Yon will find it
just as vou will find it in a single corporation, which may have sev-
eral different things it is engaged in, }mt usually when one taxpayer
or one group of corporations are under consideration, you will find
there is very definite relationship between the vavious plants or the
various manufactaring and selling and distributing divisions, or an
interrelation in the products they are turning out.

Senator Reen. In other words, the Treasury should not permit a
conzolidated return unless they are truly affilinted.

Mr. Fernatn, We have made the test now as to ownership of
stock. We have abandoned the test of whether or not they were
engaged in similar enterprises, because that was simply found im-
possible to determine as they merged one into the other, and we made
the test in that way, and I think this is a much more practical test
that they have now. You can have the Treasury’s own testimony
as to the administrative feature, '

Now I want to speak briefly of this denial of deduction for losses.

Section 117 gives a very broad definition of what constitute capi-
tal assets and provides that losses from sales or exchanges of capital
assets shall be allowed only to the extent of the gains from such
sales or exchanges.

We join with others in urging before you the essential unfairness
of iaxing capital gains but denying deduction for capital losses
oxeept to the extent that such gains and losses oceur within the same
taxable year. It is certainly not equitable treatment as between tax-
papers to say that cne taxpayer who has a gain in one year and a loss
i another shall be fully taxed on his gain in addition to any other’
income he may have in the year of gain, but will not be permitted to
deduct his loss from his other income in the year of loss, whereas the
man who happens to have both gain and loss in the same year can off-
set the one against the other. The man who has his gain in Decem-
ber and his loss in the next month of January would be allowed no
deduction for his loss, whereas the man with a gain in January and
a loss in the following December, or a loss in January and a gain in
the following December would be allowed his offset one against the
other, or vice versa,



REVENUE ACT OF 1934 89

Senator Couzens. He will see that he does not get into that
position.

Mr, Fernarp. He cannot always see that he does not.

Senator Couzens, He regulates his losses and gains so that e does
not pay any more tax than he has to pay. However, I am just com-
menting. You may proceed.

Mr. IFernarp. Furthermore, many items of capital gain or loss
are closely related to so-called “ordinary” income. For example,
when a taxpayer purchases stocks or bonds (possibly acquiring an
interest in a corporation he is attempting to develop), if he receives
any interest or dividends, these are to be fully taxable as received, -
but if ultimately the investment is sold or licvidated at a loss, the
loss is to be disallowed even though the entire amount recovered
through interest, dividends, and final selling price may be less than
the original investment.

There even seems question of whether ordinary plant assets would
fall within this designation so that when they were dismantled and
sold the loss, which is a very definite business loss, might be dis-
allowed.

Additional revenue requirements should not be met by departure
from sound principles upon which tax-paying ability is determined
and measured. Capital losses are just as real as other losses. They
reduce ability to pay to an equal extent. They are a proper deduc-
tion in computing taxable net income, whether or not a capital gain
has been currently realized. The sale of assets held more than 2
vears certainly affords no opportunity for tax avoidance. The pro-
posed change in existing law is unnecessarily harsh and inequitable.

Then there is this question of the so-called “incorporated pocket-
hook ” to which the Senator was referring. You may have questions
arise, and you do, covering that, proposition there, but all I am asking,
and that comes up under this section A, that in trying to reach a
few people who may be guilty of such abuses, you do not go to work
and penalize and hurt ordinary and legitimate business.

I am not going to try to go into that entire subject, but just simply
record our hope that you will not do that thing.

As to the tax on capital gains, the prolposed bill would depart from
the fundamental principle which was the basis for the 1214 percent,
rate of the present law, namely, that this rate was about as high
as it was possible to impose on sales of capital assets without sub-
stantially glocking the sales. Only under extreme conditions will a
man be likely to sell valuable property if it means payment of a
substantial prorortion of its value to the Government as a tax, Theo
man who may have paid $10,000 for a property now worth $100,000
is not likely to sell it if he has to give up $30,000 or $40,000 of his
price as Government tax. He will not be inclinad to sell a $100,000
property if he will only have $60,000 or $70,000 net to show for it.
The higher tax rates which this proposal involves will defeat them-
selves. Ifor these reasons we believe the law should impose the flat
maximum limit of 1214 percent on capital gains, at least as to
property which has been held for more than 2 years.

For the same reasons we urge that the provisions of section 102 ¢
of the 1932 act should still be continued, limiting the tax to 16 per-
cent of the selling price in the case of sale of mines and oil or gas
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wells where the principal value has been demonstrated by the tax-
payer. While this is of limited application, it is of importance in
some cases. If a man acquires a property and within a short time
proves he has a valuable mine, oil or gas well, the sale of his proPert.y
to others who might be able better to carry it forward and develop it
v;lilll, probably be stopped unless some such provision as this is in
the law. ‘

Senator Reep. If that is a fair thing, why should we not extend
it to inventions? . .

Mr. Fernarp. 1 do not know that I should argue with you on that,
Senator,

Senator Reep. I do not know why we should differentiate between
different kinds of property.

Mr. Fernawp, I am just trying to si)eak from the standpoint of a
mining man as to something which I think should be done there,

~and whether o